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Hon.  albert  H.  HORTON,  Chief  Justice. 

Hon.  DAI^IEL  M.  VALENTINE,  T  .^^^^,,^„  T™^r«,« 

Hon.  DAVID  J.  BREWER,  |  Associate  Justiobs. 


Centrai*  Branch  Railroad  Oo.  v.  Thos.  H.  Phillipi. 

1.  KBGUGXirGB;  FUading.  An  allegation  of  gross  negligence  on  the  part  of 
the  defendant  ia  nnneceffiary,  in  a  bill  of  particulars  which  disdoeeB  no 
negligence  on  the  part  of  the  plaintiff,  filed  in  an  action  to  recover  dam* 
ages  ibr  stock  killed  by  a  railroad  train.  \R,  R.  v.  Mower,  16-^78,  and 
caaea  cited;  22.  R.  v.  Oabbek,  34-132.] 

SL  FnrDZNGy  of  JtuUce  of  the  Peace,  A  finding  by  a  jostioe  of  the  peace,  ia  aa 
oonclofdve  as  the  verdict  of  a  jury,  upon  a  question  of  fact 

[Aa  to  issue  discussed  on  page  12,  see,  R.  R.  v.  Rice,  10-426:  Beni  v,  FkUbrich, 
1^192;  R.  J2. «.  Keerier,  1&-525;  Befley  v.  Baker,  19-12;  R.  R.  o.  LUUe,  19- 
269;  WyandoUe  v,  Gibson,  25-243;  R,  R.v.  Richardson,  25-407;  Persons  v, 
Lindsay,  26-434;  MouU&n  v.  Aldrich,  28-311;  R,  R.  v.  WOson,  28-640;  R.  R. 
9.  Morgan,  31-79;  R.  R.  v.  Pierce,  Z^-^\  12.  IS.  v.^idomt,  33-430;  R.R.if, 
Stevens,  35-624.] 

Error  from  Jackson  District  Court 

]jr  Jane  1876,  PhiUipi  recovered  a  judgment  before  a  justice 
of  the  peace  for  |85  damages  for  killing  a  cow  and  injuring 
another,  and  for  $15  for  attorney-fees,  and  costs  of  suit, 
against  the  Central  Branch  U.  P.  BaUroad  Co.  No  testimony 
was  offered  by  the  Railroad  Company.  The  evidence  pre- 
sented in  behalf  of  PhiUipi  was  all  preserved  in  a  bill  of  ex- 
oeptions.  The  record  was  taken  by  petition  in  error  to  the 
court,  where,  at  ihe  Ootober  Term  1876,  the  judgment 
modified  by  strildng  out  the  amount  dlowed  for  attorney* 
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fees,  but  in  all  other  respects  the  judgment  was  affirmed;  and 
the  ItaUroad  Company  now  brings  the  case  here. 

D.  Martiriy  for  plaintiff  in  error: 

1.  The  action  before  the  justice  was  evidently  intended  to 
be  brought  under  the  act  of  1874;  but  the  bill  of  particulars 
was  insufficient  as  a  statutory  one,  (17  Kas.  566,)  and  so  the 
court  held;  but  the  court  further  held  that  the  bill  of  particu- 
lars and  the  proof  were  sufficient  to  make  out  a  case  at  com- 
mon law.  In  this  we  think  the  court  erred.  The  bill  of 
particulars  did  not  aver  gross  negligence  of  plaintiff  in  error, 
nor  that  it  had  &iled  to  perform  any  statutory  duty;  6  Kas. 
167;  2  Hilliard  on  Torts,  369,  §446.  And  Phillipi  was  him- 
self the  party  guilty  of  the  negligence  which  resulted  in  injury 
to  his  property.  He  testified  that  the  trains  pass  in  plain 
view  of  his  house  every  day;  that  he  knew  when  he  started 
with  his  cattle  that  it  was  time  for  the  regular  train  going 
east,  and  that  he  might  have  seen  the  train  half  a  mile  away  if 
he  had  kept  near  his  cattle;  still  he  loitered  behind,  seeming 
to  court  rather  than  to  avoid  the  destruction  of  his  own  prop- 
erty and  that  of  the  railroad  company,  and  to  trifle  with  the 
lives  of  the  passengers  and  train-men  on  board* 

2.  Even  if  the  engineer  saw  defendant  in  error  driving  his 
cattle  toward  the  crossing  half  a  mile  ahead,  still  he  had  a 
right  to  presume  that  they  would  not  be  driven  upon  the 
track  at  the  very  moment  to  produce  a  collision;  63  HI.  220; 
75  111.  577.  The  failure  of  the  engineer  to  give  the  statutory 
or  customary  warnings  does  not  relieve  a  person  approaching 
a  crossing  from  the  duty  of  looking  out  for  moving  traihs. 
(Wharton  on  Neg«,  §384.)  The  omission  to  ring  the  bell  or 
sound  the  whistle  at  public  crossings,  is  not  of  itself  sufficient 
ground  to  authorize  a  recovery,  if  the  party,  notwithstanding 
such  omission  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  accident;  28  Ohio  St  840;  29  HI.  447.  And  in 
such  a  case  as  this,  where  the  only  proof  against  the  railroad 
company  is  the  killing  of  the  animal,  and  the  failure  to  give 
the  statutory  signals,  it  is  the  duty  of  the  court  to  declare,  as 
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8  matter  of  law,  that  no  recovery  can  be  bad;  62  Mo.  562, 
584.  Even  if  a  train  be  running  at  unlawful  speed,  yet  if  a 
person  attempt  to  cross  a  track  in  front  bf  the  train,  it  is  such 
contributory  negligence  as  to  prevent  a  recovery  if  suiih  per- 
son be  killed  or  injured  by  such  train;  41  Wis.  44;  64  Mo.  480. 
The  law  requires  the  claimant  in  such  cases  to  prove  that  he 
was  exercising  ordinary  care  and  diligence  at  the  time  the  acci- 
dent occurred.  The  gross  negligence  of  the  claimant  in  this 
case  certainly  ought  to  defeat  a  recovery;  5  Kas.  488,  445; 
8  Cent.  L.  Jour.  768;  4  N.  Y.  849;  68  Dl.  178. 

Haydea  ^  Haydenj  for  defendant  in  error: 

1.  The  case  before  the  justice  was  tried  from  beginning  to 
end  as  though  the  bill  of  particulars  was  sufficient  in  every 
respect,  except  possibly  as  to  the  attorney-fees;  and  as  no  ob- 
jections were  there  made  by  plaintiff  in  error  to  the  suffi- 
ciency of  the  evidence,  and  no  motion  there  made  by  it  for* a 
new  trial,  we  think  that  the  alleged  errors  which  are  here 
complained  of,  and  for  the  first  time,  ought  to  be  disregarded 
by  this  court;  2  Eas.  198;  9  Eas.  177;  14  E^.  866;  16  Kas. 
190,  346,  588;  17  Kas.  142,  666. 

2.  But  we  submit  that  the  bill  of  particulars  states  a  cause 
of  action  at  common  law.  There  is  an  express  averment  that 
the  damage  was  caused  by  the  negligence 'of  the  railroad  com- 
pany, and  it  is  in  exact  conformity  with  the  forni  given  by 
Wash.  (1  Nash  PI.  &  Pr.  617.) 

8.  The  record  in  this  case. does  not  show  any  cbntributory 
negligence  on  the  part  of  defendant  inerror;  on  the  c6ntrary 
it  shows,  that  the  cattle  were  being  driven  on  the  highway 
across  the  track,  and  at  a  time  when  defendant  in  error  had 
reiason  to  believe  that  the  train  had  passed — that  if  the  alarm 
had  been  sounded  eighty  rods  from  the  crossing,  as  required 
by  statute,  he  could  have  kept  the  cattle  from  the  track -^tfiat 
the  engineer  could  see  the  cattle  half  a  mile  away,  but  defend- 
ant  in  erroir  could  not  see  <he  train  coming,  as  his  view  was 
obBtrncted  by  a  Wufr. 
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The  opinion  of  the  court  was  delivered  by 

Bbbwbb,  J, :  This  was  an  action  to  recover  damages  for 
stock  killed.  Judgment  was  rendered  by  the  justice  of  the 
peace  in  favor  of  the  plaintiff.  This  judgment  was,  as  to  all 
matters  now  in  controversy,  affirmed  by  the  district  court, 
upon  proceedings  in  error.  And  to  reverse  this  judgment  of 
affirmance,  this  petition  in  error  has  been  filed  in  this  court. 

Ko  question  under  the  stock-killing  law  of  1874  arises  in 
this  case,  as  the  cattle  were  killed  at  a  public  crossing.  The 
bill  of  particulars  alleged  that  they  were  killed  through  the 
negligence  of  the  defendant.  And  now  it  is  objected  that  it 
did  not  allege  that  the  negligence  of  the  defendant  was  "  gross." 
Clearly  such  allegation  was  unnecessary.  Ordinary  negligence 
rendered  the  company  liable,  and  an  allegation  of  gross  neg- 
ligence would  be  superfluous. 

Again,  it  is  objected  that  the  testimony  was  insufficient  to 
sustain  the  finding  and  judgment.  Waiving  all  objection  as 
to  the  lack  of  a  motion  for  a  new  trial,  it  seems  to  us  that  if 
every  step  had  been  taken  to  have  this  question  properly  pre- 
sented the  judgment  must  be  sustained  There  was  testimony 
showing  that  no  whistle  was  sounded,  or  other  alarm  given, 
until  the  train  was  within  twenty  rods  of  the  crossing.  This 
was  negligence.  (Gen.  Stat.,  p.  206,  §60;  L.  L.  ^  O.  Bid.  Ch. 
V.  BicBy  10  £as.  426.)  It  is  doubtful  whether  any  negligence 
could  be^imputed  to  the  plaintiff — whether  he  did  not  use  all 
the  care  chargeable  upon  one  driving  cattle  aloug  a  public  road. 
But  whether  he  was  guiltiy  of  any  negligence  or  not,  was,  un- 
der the  circumstances  of  this  case,  principally  a  question  of 
fact,  and  the  finding  of  the  justice,  like  the  verdict  of  a  jury, 
settles  such  questions. 

We  see  nothing  in  the  record  which  would  authorize  us  to 
disturb  the  judgment,  and  it  will  be  affirmed. 

Valbntikb,  J.,  concurring. 

HoRTON,  C.  J.:  I  agree  that  the  bill  of  particulars  states 
a  cause  of  action,  and  concur  in  the  conclusion  of  the  court 
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that  the  judgment  must  be  affirmed,  but  base  my  opinion  solely 
npon  the  £ftct  that  the  record  fiftils  to  contain  any  motion  for  a 
new  trial.  Sice  r.  Harvey y  19  Eas.  144;  Ayers  v.  Oramy  18  Eas. 
269;  NeshU  v.  Bines,  17  Kas.  816;  Haver  v.  Ooekins,  id.  618.    If 
no  motion  for  a  new  trial  was  necessary,  in  the  absence  of  a 
jury,  then  it  is  doubtful  whether  any  writ  of  error  lies  from  the 
judgment  of  a  justice  of  the  peace,  when  the  error  complained 
of  is  that  the  findings  are  against  the  evidence.    I  concede 
that  the  railroad  company  was  guilty  of  negligence  in  failing 
to  ring  the  bell,  or  sound  the  whistle  on  the  locomotive,  for  a 
distance  of  at  least  eighty  rods  before  the  train  reached  the 
public  road  where  the  cow  of  the  defendant  in  error  was  in- 
jured; (Sec  60,  ch.  28,  Gen.  Stat.;)  but  thiifk  the  testimony 
of  the  defendant  in  error  on  the  trial  shows  that  his  acts,  di- 
rectly contributing  to  produce  the  injury,  amounted  to  negli- 
gence per  se.    I  do  not  think  he  used  prudence  to  guard  against 
the  injury.    The  undisputed  testimony  shows  the  defendant  in 
error  resided  on  a  quarter-section  of  land^  a  corner  of  which 
was  about  forty  rods  from  the  railroad,  and  not  fiu:  from  the 
public  road  where  the  oow  was  injured;  that  the  train  usually 
passed  the  crossing  about  11  o'clock  a.  h.  each  day,  but  was 
not  always  on  time;  .the  train  passed  in  plain  view  of  the  house 
of  defendant  in  error.     Just  before  starting  to  drive  his  cattle 
to  water,  (there  were  ten  of  them,)  without  knowing  whether 
the  train  had  passed  or  not  that  forenoon,  he  looked  at  the 
clock  to  see  what  time  it  was,  and  ascertained  that  it  was  near 
train-time,  and  at  once  attempted  to  drive  his  cattle  across  the 
track  at  the  public  crossing.     When  the  cattle  reached  the 
track  the  owner  was  about  eight  rods  from  them.     The  com- 
plaint is  made  that  the  bell  of  the  locomotive  was  not  rung 
till  the  train  was  within  twenty  rods  of  the  cattle,  and  that  a 
cut  or  bluff,  about  twenty-five  or  thirty  rods  from  the  crossing, 
obstructed  the  view  beyond  that  point,  so  that  the  train  could 
not  be  seen;  but  the  testimony  does  not  show  but  what  he  had 
time  to  get  the  cattle  across  the  track  if  he  had  seen  the  cars 
at  the  cat  or  bluff,  and  the  statement  of  plaintiff  is  conclusive, 
that  if  he  had  been  close  to  his  cattle,  he  could  have  seen  the 
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train  approaching  near  one-half  a  mile  distant  and  that  the 
cattle  might  have  been  hurried  across  .the  track  in  a  great  deal 
leas  time  than  a  minute.  With  full  knowledge  that  he  might, 
at  any  moment,  expect  the  morning  train  going  east,  he  got  his 
cattle  near  to  the  railroad  track  on  the  public  highway,  and 
then  loitered  along,  absolutely  indiflerent  as  ^o  results.  He 
used  no  care  or  vigilance  for  their  safety.  I  hold  that  there 
was  no  evidence  whatever  to  support  the  judgment,  and  do  not 
think  tiie  views  I  have  expressed  are  at  all  in  conflict  with  L. 
L.  ^  Q-.  Rid.  Co.  V.  Bice^  supra. 


Elizabbth  Tobib  y.  Commissionbbs  ov  Bbowm  Oountt. 

1.  HiaHWAY;  Dakaobs;  Increased  VcUue  of  Land.  Where  the  location  of  a 
public  road  through  land  increases  its  value,  and  it  is  not  shown  that 
such  increase  applies  to  other  lands  in  the  same  vicinity,  nor  that  it  is  in 
common  with  the  rest  of  the  public,  such  increased  value,  being  the 
direct  and  special  result  of  the  location  of  the  road,  is  a  proper  set-off  to 
reduce  the  damages  of  the  land-owner.  [CbmmVf  v,  O'SuUivan,  17-o8, 
and  cases  cited;  Roberts  v.  CommWs,  21-251;  R.  R,  v.  Twine,  23-589; 
Trooper  v.  Comm'rs,  27-393,  394;  R,  R,  v.  Andrem;- S(y^94J] 

2.  Verdict;  Special  Finding  Cbntrols  General  Verdict.  Where  the  special 
'finding  of  facts  is  inconsistent  with  the  general  verdict,  the  former  con- 
,  trols  the  latter,  and  the  district  coart  may  give  judgment  aooordingly, 
iOripton  v.  Thompson,  32-370;  R,R.v,  PtunkeU,  25-188.] 

3.  CoRRBCTiNG  JuDaMBNT,  ol  Subsequent  Term.  Where  a  general  verdict  ia  re- 
'  iurned  for  $129.33,  and  the  special  findings  of  the  jury  authorise  a  judg- 
ment for  only  $9.33,  and  the  district  court,  regardless  of  the  special 
findings,  irregularly  enters  Judgment  for  $129.33,  such  court  may,  at  a 
subsequent  term,  upon  the  hearing  of  a  motion  therefor,  alter  and  modify 
the  judgment  in  accordance  with  the  special  findings,  by  reducing  the 
same  to  $9.33.  The  district  court  has  the  right  to  correct  and  modify 
errors  in  a  judgment  at  or  after  the  term  at  which  the  judgment  ia  ren- 
dered.   ISmail  V.  DouthfiU,  l>si35.] 

Mror  from  Brown  District  Court. 

At  the  August  Term  1876  of  the  district  courts  Tobie  re- 
oovered  judgment  for  $129.33^  as  and  for  the  damages  sus- 


JANUARY  TERM,  1878.  15 


Opinion  of  the  Court. 


tained  to  the  lands  belonging  to  the  estate  of  her  testator  by 
reason  of  the  laying  out  and  opening  of  a  highway  through 
such  lands.  At  the  April  Term  1876,  such  judgment  was 
corrected,  and  reduced  to  $9.88;  and  from  the  order  and  de- 
cision of  the  court  in  so  reducing  such  judgment,  Tobie  ap« 
peals,  and  brings  the  case  here  on  error  for  review.  All 
accessary  facts  are  stated  in  the  opinion. 

E.  Bierer^  and  James  Falloon^  for  plaintiff. 
G  E.  Berry^  county  attorney,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoBTOK,  C.  J. :  This  was  an  action  concerning  damages  on 
the  laying  out  of  a  public  road.     The  board  of  county  commis- 
sioners allowed  Peter  Tobie  twenty-five  dollars  as  his  damages 
fiuteniMtof     foi*^®  location  of  the  road  through  his  land,  and 
*"*^  being  dissatisfied,  he  appealed  to  the  district  court 

of  Brown  county.  During  the  pendency  of  the  action  there, 
he  died,  and  the  case  was  revived  and  prosecuted  in  the  name 
of  his  executrix,  the  plaintiff  in  error.  On  the  trial,  the  jury 
returned  a  general  verdict  for  the  appellant  for  $129.88>  as  the 
amount  of  the  recovery  against  the  county.  The  jury  also 
returned  with  their  general  verdict  certain  special  findings  of 
fact,  to  the  effect  that  the  actual  value  of  the  land  taken  by 
the  location  of  the  public  road,  regardless  of  all  bei^efits  which 
would  accrue  to  the  land  by  re^on  thereof,  was  $129.38;  that 
the  value  of  building  a  fence  suitable  to  protect  appellant's 
field  would  be  980,  and  that  the  amount  of  the  benefit  which 
would  accrue  to  the  fistrm  by  reason  of  the  location  of  said 
road,  in  increasing  its  value,  was  $200.  It  was  not  shown  by 
the  evidence,  nor  the  findings  of  fact,  that  the  proposed  road 
increased  the  value  of  the  other  lands  in  the  same  vicinity,  or 
that  such  benefits  were  in  common  with  the  rest  of  the  public. 
The  board  of  county  commissioners  thereupon  filed  their  mo- 
tion to  have  judgment  rendered  for  $9.88  against  them,  and 
that  the  costs  be  taxed  to  appellant     Upon  the  hearing  of  this 
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motion,  at  the  trial  term,  it  was  overraled,  aad  opoD  the  ap* 
plication  of  appellant  in  that  court  judgment  was  rendered 
against  the  board  of  county  commissioners  for  $129.88  and 
costs.  At  the  October  term  1876,  the  court  stated  to  the 
counsel  of  the  respective  parties  to  the  action,  that  if  an  ap'- 
plication  should  be  made  upon  the  part  of  the  board  of  county 
commissioners  to  reduce  the  amount  of  the  said  judgment  of 
$129.88  to  $9.88,  as  originally  asked  for  in  the  motion  of  the 
board  at  the  August  term,  the  application  would  be  granted. 
In  pursuance  of  this  intimation,  at  the  April  term  1876,  the 
defendants  in  error  filed  their  written  motion  and  application 
to  have  the  judgment  changed  and  modified  in  accordance 
with  the  special  findings  of  fact,  which  was  resisted  by  the 
plaintiff  in  error,  and  upon  the  hearing,  the  court  at  said 
April  term,  modified  the  judgment  by  reducing  it  to  $9.88,  a6 
the  amount  of  the  recovery  for  damages^  and  assessed  the  costs 
against  the  plaintiff  in  error;  and  this  change  or  modification 
of  the  judgment  is  complained  of. 

The  original  judgment  is  clearly  irregular,  and  the  court, 
in  the  first  instance,  should  have  rendered  the  judgment  now 
of  record.  The  direct  and  special  benefits  which  accrued  to 
the  party  claimimg  the  damages  by  the  location  of  the  public 

road,  as  found  by  the  jury,  were  $200.     The  value 
damjijtvMA  of  the  land  taken  was  $129.88,  and  the  cost  of  the 

new  fence  needed  by  the  location  of  the  road  was 
$80,  which  together  aggregated  $209.88.  These  damages  re- 
duced by  the  direct  increase  in  the  value  of  the  land,  leave 
but  $9.83  as  the  sum  to  which  the  plaintiff  in  error  was  enti- 
tled on  the  special  findings.  {Oomm^rs  of  PoUawatomie  Ckmnty 
V.  (ySuUivanj  17  Kas.  58.)  That  a  land*owner  may  have  a  spe- 
cial interest  in  a  public  highway,  not  in  common  with  every 
citizen  in  the  community  through  which  the  road  runs,  see 
Venard  v.  CrosSy  8  Eas.  248. 

The  sum  for  which  judgment  was  finally  and 
^  ^«£^   properly  given,  ($9.88,)  being  less  than  the  original 

allowance,  the  appellant  was  not  entitled  to  costs. 
The  special  findii^  of  facts  being  inconsistent  with  the  gen- 
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eral  verdict,  the  former  controls  the  latter,  and  the  original 
judgment  was  erroneously  entered. 

Our  code  authorizes  the  district  courts  to  correct  errors  and 
irregularities  at  and  ajUr  the  term  at  which  the  judgment  or 
1  corrMcmg  order  was  made,  and  the  motion  was  for  alteration 
^™^~'-  and  modification  of  the  judgment  of  August  1876, 
and  was  the  proper  proceeding,  as  the  error  to  be  corrected 
was  one  pointed  out  in  subdivision  three  of  section  668  of  the 
civil  code.  SawXL  v.  DoutkUt,  1  Kas.  886. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


OiTT  ov  Empokia  v.  N.  Whittlbsxt  et  oL 

L  Oo0n»  TK  Equity  CAsn;  DiacretUm  of  Oowrt^  in  Ibxing  (>>9t$.  In  dvfl 
actions  other  than  for  the  recovery  of  money  only,  and  for  the  recovery 
of  specific  real  or  pereoaal  property,  the  district  court  may  tsx  the  costs 
to  such  parties  to  the  action,  and  in  such  proportion,  as  in  its  discretion 
H  may  think  right  and  equitable. 

1. On  appeal  to  this  court  from  the  decision  of  the  district  court 

in  the  taxing  of  costs,  where  none  of  the  testimony  introduced  in  the 
court  below  is  brought  here,  and  the  taxing  of  the  costs  was  within  the 
didcrOUm  of  the  trial  coart^  this  court  cannot  say  that  the  court  below 
abased  its  discretion.    IMeskimm  v,  Daf,  85--50.] 

Mror  from  Lycn  District  QmrL 

Thb  only  question  here  is  as  to  the  legality  of  an  Order  made 
by  the  district  courts  at  November  Term  1876,  taxing  certain 
costs  in  an  equity  action  to  The  Qhf  of  Empcria.  The  city 
brings  the  case  here.  The  opinion  contains  a  sufficient  state- 
ment of  the  facts. 

J.  Jay  Buck^  for  plaintiff  in  error. 

P.  J5.  Pbrniby  and  Sterry  ^  Sedgtmck^  for  defendants  in  error^ 
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The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  On  12th  January  1872,  the  defendants  in 
error,  plainti£&  below,  commenced  this  action  against  the 
county  clerk  and  treasurer  of  Lyon  county,  to  perpetually 
enjoin  the  collection  of  certain  taxes  levied  by  the  city  of 
Emporia.  At  the  time  this  action  was  commenced,  and  up  ta 
15th  August  1872,  these  taxes  were  illegal  and  void,  and  might 
properly  have  been  enjoined;  but  on  said  August  16th,  the 
city  of  Emporia  relevied  said  taxes,  and  thereby  made  them 
legal  and  valid.  On  February  25th  1878,  the  plaintiffs  below 
amended  their  petition,  making  the  city  of  Emporia  also  a 
party  defendant.  All  the  defendants  answered,  and  the  plain- 
tiffs replied.  In  November  1878  the  case  was  tried,  and  judg- 
ment as  prayed  for  was  rendered  in  favor  of  the  plaintiffs. 
This  judgment  was  afterward  reversed  by  the  supreme  court 
{City  of  Emporia  v.  BateSy  16  Kas.  495,  498.)  Afterward,  and 
in  November  1876,  the  case  came  on  again  for  hearing  in  the 
district  court.  At  this  time  judgment  was  rendered  in  favor 
of  the  defendants,  except  as  to  costs  accruing  prior  to  15th 
August  1872;  and  with  reference  to  these  costs  the  court 
below  made  the  following  order,  to- wit: 

^^Tbat  so  much  of  the  costs  in  this  case  as  had  accrued 
previous  to  said  relevy  of  taxes  on  15th  August  1872,  and 
amounting  to  (18.80,  be  taxed  against  said  defendant,  tilie  city 
of  En^poria;  and  hereof  let  execution  issue." 

The  city  of  Emporia  not  desiring  to  pay  this  amount  of 
costs,  appealed  to  this  court.  These  costs  were  taxable  and 
taxed  under  section  591  of  the  code  of  civil  procedure.  This 
section  reads  as  follows: 

"In  other  actions,  [than  for  the  recovery  of  money  only,  or 
for  the  recovery  of  specific  real  or  .personal  property,]  the 
court  may  award  and  tax  costs,  and  apportion  the  same  be- 
tween the  parties,  on  the  same  or  adverse  sides,  as  in  its  disae- 
Hon  it  may  think  right  and  equitable."  (Gen.  Stat.  747,  sec. 
591.) 

None  of  the  evidence  introduced  in  the  court  below  has 

been  brought  to  this  court.     It  will  be  seen  fVom  the  fore- 
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going  section  that  the  taxing  of  costs  in  a  case  of  this  kind  is 
in  the  cUscretum  of  the  trial  coart;  and  we  cannot  say  from  the 
foregoing  fitcts,  and  the  record  brought  to  this  court,  that  the 
court  below  abused  its  discretion. 
The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


LiFB  ASSOCIATIOK  OF  AbOBBIOA  V.  ABRAHAM   CoOK  et  oL 

1.  DoMBsno  LiTX  Insuranox  Company;  Poxoer  to  Invetl  Fands^  and  Take 
MoTtgaga,  Under  chapter  93,  Laws  of  1871,  relating  to  the  insoiance 
departmentp  a  life  insorance  company  organized  under  the  laws  of  Elan- 
eas  may  purchase  or  invest  its  Ainds  in  notes  secured  by  mortgages  on 
unincumbered  real  estate  worth  fifty  per  cent,  more  than  the  sum  so 
loaned  thereon,  and  may  take  a  real-estate  mortgage  concurrently  with 
the  loan,  in  order  to  secure  it. 

S.  FoRBiGH  Lm  Inbdbangb  Company;  Power  to  Loan  FundB  m  KoMfu; 
Pleading,  •  Where  a  life  insurance  company,  organized  under  the  laws  of 
Missouri, 'brought  its  action  to  foreclose  a  real-estate  mortgage  executed 
in  this  state  by  C,  and  made  one  W.  ( the  holder  of  a  subsequent  mort- 
gage) a  defendant,  and  in  its  petition  set  fortii  a  copy  of  the  mortgage,, 
and  the  osaal  allegations  in  petitions  of  this  character,  and  also  stated 
that  it  was  an  incorporated  life' insurance  company,  duly  incorporated 
under  the  laws  of  Missouri,  that  it  was  duly  authorized  to  transact  busi- 
ness in  the  state  of  Kansas,  and  to  loan  money  on  real  estate;  that  it 
had  Mly  complied  with  the  laws  of  the  state  of  Kansas  relating  to 
foreign  insuiinoe  companies,  and  was  duly  authorised  to  transact  busi- 
ness in  the  county  where  the  mortgaged  premises  wete  situate;  and  as 
to  the  defendant  W.  further  stated,  that  said  defeildant  had  or  claimed 
to  have  some  interest  in  the  mortgaged  premises  which  was  subject  and 
ig^erior  to  the  lien  of  the  plaintiff,  and  default  was  made  by  C,  and  W. 
filed  an  answer,  unverified,  setting  np  a  sabsequent  mortgage,  and  alleg^ 
ing  that  prior  to  the  execution  of  the  mortgage  sued  on  by  plaintiff,  C. 
was  not  indebted  to  the  plaintiff,  that  the  mortgage  was  not  given  to 
secure  any  preexisting  debt,  that  the  plaintiff  had  no  legal  capacity  to 
loan  money  and  take  mortgage  security  therefor  in  this  state,  held^  that 
the  answer  was  no  defense  to  the  cause  of  action  of  the  plaintiff.  [Qay- 
lord  V.  Subbins,  4-42;  Douglas  v.  RinehaH,  5-400,  401:  Resd  v.  Arnold,  10- 
103;  ScJu  DisL  v.  Carter,  11-445;  Wright  v.  BacheUer,  16-267;  R  R.  v. 
Dudgeon,  2^286;  TT.  F.  &  Co.  v.  Danford,  28-490.] 

8. If  a  defendant  wishes  to  raise  by  his  answer  the  question  that 

the  loaning  of  money  by  a  foreign  insurance  company  on  real-estate 
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secoiity  in  this  state  is  uUra  vires,  and  forbidden,  he  should  plead  its 
charter,  or  the  laws  of  the  state  where  it  was  organised,  or  both  Booh 
charter  and  laws,  and  on  the  trial  produce  the  same  in  evidence. 


JShror  from  Miami  District  CowrU 

FORBGLOSUBB  of  mortgage,  brought  by  the  Life  Association 
of  America^  a  foreign  life  insurance  company,  against  ^6raAam 
Gook  and  wife,  and  JT.  K  Wesierman.  All  necessary  facts  and 
proceedings  are  set  forth  in  the  opinion,  infra.  The  district 
court,  at  June  Term  1876,  adjudged  that  the  mortgage  ex- 
ecuted by  Cook  and  wife  to  plaintiff  was  void,  and  that  the 
mortgage  on  the  same  premises  executed  by  Cook  and  wife  to 
Westerman  was  valid,  and  was  the  first  and  paramount  lien  on 
the  lands  described  therein.     The  plaintiff  appeals,  and  brings 

« 

the  case  here  on  error, 

WHHaM  DiUy  for  plaintiff: 

1.  The  answer  of  Westerman  raised  no  issne,  and  the  court 
erred  in  not  giving  judgment  for  plaintiff  on  the  pleadings, 
4  Kas.  42;  5  £as.  893;  8  Eas.  276,  376;  10  E:a8.  103, 112;  11 
Kas.  447.  Plaintiff's  petition  alleged  authority  to  make  the 
loan  to  Cook,  and  Westerman's  answer  was  not  verified. 
Civil  code,  §  108. 

2.  T£  Westerman  intended  by  her  answer  to  deny  that  plain- 
tiff bad  the  power  to  enter  into  ihe  contracts  set  out  in  its 
petition,  the  plea  goes  to  this  extent  alone,  that  under  the  laws 
of  Kansas  it  was  lUtra  vires  for  an  insurance  corporation  to  loan 
money  on  real  estate.  In  answer  we  say,  that  the  laws  of 
Kansas  then  in  force  on  the  subject  (ch.  98,  laws  of  1871,)  did 
not  prohibit  insurance  companies  from  loaning  money  on  real- 
estate  security;  and  as  the  plea,  if  it  amounted  to  anything, 
pleaded  a  statutory  inability,  and  an  examination  of  the  statute 
showed  no  such  inability,  the  court  should  have  sustained  the 
plaintiflT's  motion  for  judgment 

8.  There  was  no  evidence  to  sustain  any  of  the  findings  or 
judgment,  that  plaintiff's  mortgage  was  null  and  void;  that 
plaintiff's  mortgage  was  no  lien  on  the  real  estate  in  it  de- 
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scribed;  that  Westerman's  mortgage  was  a  first  lien,  and  that 
her  mortgage  should  be  first  paid  out  of  the  proceeds  of  said 
real  estate.  It  is  troe^  both  mortgages  bear  date  of  the  same 
day ;  bat  Westerman's  was  not  recorded  until  sixty-eight  days 
after  plaintiff's;  besides,  plaintiff  in  its  petition  alleges  that 
Westerman's  mortgage  is  subject  to  and  inferior  to  plaintiff's, 
which  is  not  denied  by  the  answer,  and  therefore  must  be  taken 
as  admitted.  No  claim  was  made  or  could  be  maintained,  that 
Westerman's  mortgage  was  executed  before  plaintiff's. 

We  do  not  believe  that  the  answer  properly  raises  the  issue 
of  want  of  power  on  the  part  of  the  plaintiff  to  enter  into  the 
contracts  sued  on.  But  suppose  for  the  purpose  of  the  argu- 
ment, it  does  raise  this  issue :  what  laws,  does  it  say,  incapaci- 
tate plaintiff  from  loaning  money  on  real-estate  security? 
None  are  set  out  in  the  answer.  If  the  laws  of  Missouri  are 
referred  to,  then,  as  they  are  not  set  out,  they  must  be  consid- 
ered as  the  same  as  the  laws  of  this  state  on  the  same  subject 
(10  Wend.  75;  1  Hill,  270;  1  Paige,  220;  3  Barb.  20;  28  Barb. 
498;  1  Benio,  867.)  What  is  there  in  the  laws  of  Kansas  that 
prohibited  plaintiff  from  loaning  money?  The  law  then  in 
force  on  the  subject  of  insurance,  was  ch.  98  of  the  laws  of 
1871.  Sec.  54  of  said  chapter  provides  that  ^^  any  life  insur- 
ance company  may  purchase  or  invest,  by  loan  or  otherwise, 
any  of  their  funds  in  bonds,  or  notes  and  mortgages,  on  unin- 
cumbered real  estate,"  etc.  Thus  it  is  seen  that  so  fiir  from 
prohibiting  the  loaning  of  money,  the  law  distinctly  permits 
it,  and  indeed,  in  other  sections  requires  it  as  one  of  the  nec- 
essary investments  to  be  made  of  its  funds.  (Sees.  48,  49.) 
But  it  was  claimed  that  §71  of  this  chapter  prohibited  the 
taking  of  mortgages.  But  this  section  prohibits  the  jnmrAoff- 
m^,  holding^  or  conveying  real  estate.  It  does  not  prohibit  the 
taking  of  mortgages  on  real  estate.  The  status  of  a  mortgagee 
of  real  estate  in  Kansas,  is  well  defined  in  the  oft-referred-to 
case  of  Chick  v.  WiUeiia^  2  £a8.  884.'  The  mortgage  vests  no 
estate  whatever,  either  before  or  after  default,  in  the  mortgagee. 
The  oQiortgagee  is  therefore  not  the  purchaser;  and  the  prohi- 
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bition  of  tills  section  cannot  be  extended  to  the  taking  of 
mortgages.  (Bltml  v.  Walker^  11  Wis.  834.)  It  was  claimed, 
however,  that  the  second  exception  given  in  §  71  of  said  ch.  98, 
prevented  the  taking  of  mortgages,  except  by  way  of  security 
for  loans  previously  contracted.  Bat  this  exception  should  be 
read  in  connection  with  the  first  part  of  the  section,  and  it  will 
thus  be  seen  that  the  prohibition  is  against  ^^^ purchasing^  holdr 
ing,  or  conveying  real  estate,''  except  ^'  such  as  shall  have  been 
mortgaged  in  good  faith  by  way  of  security  for  loans  previcrusly 
contracted  for  moneys  due."  The  prohibition,  in  all  instances, 
is  against  purchasing^  holding^  or  conveying^  The  exception  is, 
that  it  may  purchase,  hold,  etc.,  such  lands  as  had  previously 
been  mortgaged  to  it  in  'good  faith,  if  the  mortgage  debt  was 
due — the  word  "  previously"  affecting  and  relating  to  the  time 
of  purchasing^  holding^  etc.  The  whole  of  this  statute  should 
be  construed  together.  Sees.  48,  49  and  64  not  only  permit 
the  loaning  of  money  upon  real-estate  security,  but  distinctly 
require  the  company  to  so  invest  its  funds,  if  it  has  not  suffi- 
cient investments  in  other  securities.  It  would  therefore  be 
the  most  strained,  unnatural  and  unreasouable  construction  of 
this  exception,  to  make  the  word  previously,  as  therein  used, 
apply  to  the  creation  of  the  debt,  before  the  execution'  of  the 
mortgage,  so  as  to  prevent  taking  of  mortgages,  except  for 
debts  or  loans  previously  contracted.  Silver  Lake  Bank  v.  Norths 
4  Johns.  Ch.  870. 

There  are  some  national-bank  cases  in  which  a  section  of  the 
national-banking  act  similar  to  the  one  under  consideration 
has  been  considered  and  discussed.  The  most  fully-considered' 
case  is  that  of  Fowler  r.  Scully,  72  Penn.  St.  466.  But  it  will 
be  observed,  upon  an  examination  of  that  ease,  and  of  the 
national-banking  act,  that  the  banks  are  specifically  prohibited 
from  loaning  on  reaJi^state  security,  and  are  permitted  to  loan 
on  personal  security  only. 

The  very  existence  of  an  insurance  company  depends  upon 
its  investing  its  funds,  so  that  it  may  be  enabled  to  meet  its 
accruing  liabilities  upon  its  policies.     The  very  theory  of  life 
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insorance  ie  based  upon  a  nice  calculation,  that  a  certain  fund 
invested  at  a  certain  rate  of  interest,  will  meet  the  losses  oc- 
curring on  a  certain  number  of  insured  lives;  and  if  an  invest- 
ment of  its  funds  is  necessary  for  it  to  carry  on  its*  business, 
what  reason  is  there  for  preventing  it  from  taking  the  most 
approved  securities,  as  mortgages  on  real  estate?  Certain!}^ 
no  reason  can  exist;  and  unless  the  statute  arbitrarily  pro- 
hibits such  investments,  they  would  be  the  most  proper^  We 
think  that  the  statute  not  only  does  not  prohibit  such  invest- 
ments, but  distinctly  permits  and  requires  them. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  Plaintiff  in  error,  as  plaintiff  below,  filed  its 
petition  in  the  district  court  on  the  25th  of  August  1874,  against 
defendants  Abraham  Cook,  Elenah  Cook,  and  H.  E.  Wester- 
man,  to  foreclose  a  mortgage  on  certain  real  estate  situate  in 
an  addition  to  the  city  of  Paola,  Miami  county,  the  Cooks  be- 
ing the  mortgagors,  and  Westerman  holding  a  second  mort- 
gage on  the  same  property.  The  Cooks  made  default,  though 
they  were  duly  served  with  summons.  The  petition  sets  forth 
a  copy  of  the  mortgage,  that  the  plaintiff  was  an  incorporated 
life  insurance  company,  duly  incorporated  under  the  laws  of 
the  state  of  Missouri,  and  duly  authorized  to  transact  business 
in  the  state  of  Kansas,  and  to  loan  money  on  real-estate  se- 
curity, Tiaving  fully  complied  with  the  laws  of  the  state  of 
Kansas  relating  to  foreign  insurance  companies,  and  being 
duly  authorized  to  transact  business  in  said  Miami  county; 
that  it  had  been  compelled  to  pay  certain  taxes  on  the  mort- 
gaged premises  to  teve  its  lien  and  security;  that  the  defend- 
ant Westerman  had  or  claimed  to  have  some  interest  in  the 
mortgaged  premises,  but  the  exact  nature  of  which  the  plain- 
tiff was  not  acquainted  with,  but  averred  that  it  was  subject  and 
inferior  to  the  lien  of  plaintiff;  and  in  addition,  the  petition 
contained  the  usual  averments  of  the  nonpayment  of  the  note, 
taxes,  etc.  Westerman  filed  her  answer  on  the  5th  of  October 
1874.     This  answer  contained  no  general  denial,  but  alleges 
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the  execution  by  Oook  of  a  note  to  her,  and  the  execution  of 
a  mortgage  bj  both  Cooks,  on  same  proper^  which  had  been 
mortgaged  to  plaintiff,  to  secure  said  note.  Ber  answer  fiir- 
then  averred,  ''that  the  said  mortgage  sued  upon  by  plaintiff 
in  this  action  was  hull  and  void,  and  of  no  force  and  effect; 
that  prior  to  the  making  of  said  mortgage  by  the  said  Abra- 
ham Cook  and  Elenah  Cook,  neither  of  said  parties  was  in- 
debted to  said  plaintiff,  and  that  said  mortgage  was  not  given 
to  secure  any  preexisting  debt;  that  said  plaintiff  was  a  foreign 
life  insurance  corporation,  and  as  such  had  no  legal  capacity 
to  loan  money  and  take  mortgage  security  therefor,  in  the 
state  of  Kansas,  or  to  take,  hold,  and  receive  a  mortgage  for 
the  security  of  money  so  loaned  in  the  state  of  Kansas  at  the 
time  of  said  loan,  and  especially  that  said  plaintiff  had  no  legal 
capacity  to  take  and  receive  and  hold  the  mortgage  herein 
sued  upon  in  this  action;  that  said  plaintiff  was  not  authorized 
to  loan  money  in  the  state  of  Elansas ;  that  said  plaintiff  had 
no  legal  capacity  to  transact  any  business  within  this  state; 
that  said  plaintiff  had  no  authority  and  no  legal  capacity  to 
loan  money  in  the  state  of  Kansas,  and  take  mortgage  security 
therefor,  at  the  time  of  the  transaction  of  said  loan."  This 
answer  was  not  verified,  and  to  it  plaintiff  for  reply  filed  a 
general  denial. 

The  pleadings  showed  that  the  mortgage  given  by  the  Cooks 
to  the  insurance  company  was  dated  10th  January  1^3,  and 
filed  for  record  the  same  day  at  4}  o'clock  p.  m.  The  mort* 
gage  to  Westerman  was  executed  the  same  day,  but  not  filed 
for  record  until  March  18th  1873.  On  the  hearing  of  the  cause, 
at  the  December  term  1874  of  the  district  court,  after  a  mo- 
tion for  judgment  on  the  pleadings,  filed  by  the  plaintiff,  had 
been  overruled,  the  case  was  tried  by  the  court,  a  jury  having 
been  waived,  and  personal  judgments  were  rendered  against 
defendants  Cook  in  favor  of  the  plaintiff  and  Westerman,  and 
the  decree  ordered  the  mortgaged  property  to  be  sold  to  satisfy 
such  judgments,  but  provided  that  the  proceeds  of  the  sale 
should  be  brought  into  court  to  abide  its  further  order.  Af* 
terward,  on  the  6th  of  June  1876,  on  the  application  of  both 
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plaintiff  and  Westerman,  the  court  tried  the  issues  between 
them,  as  to  the  priority  of-  their  respective  mortgages.  Upon 
this  trial  the  court  found  that  ^^  the  mortgage  of  the  plaintiff 
was  null  and  void,  and  no  lien  upon  the  real  estate  described 
in  its  petition,  and  that  Westerman's  mortgage  was  a  first  and 
valid  lien  on  said  real  estate,  and  thereupon  ordered,  acyudged, 
and  decreed  that  Westerman's  mortgage  was  a  first  lien  on 
said  premises,  and  should  be  first  paid  out  of  the  proceeds  of 
said  sale,  and  was  prior  to :  that  of  the  plaintiff,  and  that  the 
mortgage  of  the  plaintiff  was  null  and  void  as  against  the 
mortgage  of  the  said  H.  £.  Westerman."  To  all  of  which 
plaintiff  duly  excepted.  4 

No  testimony  was  offered  by  either  party  at  any  stage  of 
the  proceedings  in  the  case,  except  the  exhibits  attached  to  the 
respective  pleadings,  and  on  the  part  of  the  plaintiff  the  origi- 
nal tax  redemption  certificate,  and  the  original  renewal  pre- 
mium receipt  for  insurance  on  the  mortgaged  premises.  Upon 
what  basis  the  court  held  the  mortgage  of  the  insurance  com- 
pany null  and  void,  in  view  of  the  pleadings,  we  are  at  a  loss 
to  determine;  and  the  defendants  in  error  have  not  thought  it 
wise,  or  at  least  necessary,  to  enlighten  us.  No  brief  or  other 
argument  has  been  filed  or  presented  in  their  interest  ISo 
issue  whatever  was  presented  in  the  pleadings  between  the  in- 
surance company  and  Westerman,  as  the  answer  of  the  latter 
did  not  deny  the  allegation  of  the  petition,  that  her  mortgage 
was  subject  and  inferior  to  the  lien  of  the  insurance  company. 
Ajid  the  copies  of  th^  two  mortgages  evidenced  this  state- 
ment ITeither  was  any  defense  properly  pleaded  to  the  first 
or  prior  mortgage;  and  the  court  below  would  not  have  com- 
mitted any  error  in  sustaining  the  motion  for  judgment  on  the 
pleadings  in  favor  of  the  plaintiff.  Gayhrd  v.Stebbme^  4  Kas. 
42;  Dtniglas  v.  RinehOrt^  6  Eas.  893;  lUed  v.  Arnold^  10  Kas. 
108;  School  District  v.  Carter^  11  Kas.  446.  Certainly,  in  view; 
of  the  evidence  and  the  condition  of  the  caus^  at  the  June 
term  1876,  from  whatever  point  it  is  judged,  the  district  court 
had  no  right  to  declare  th^  plaintiff's  mortgage  nuU  and  void, 
and  no  lien  upon  the  real  estate  therein  described;  nor  could 


26  SUPREME  COURT  OF  KANSAS. 


Life  ABsodation  v.  Cook. 


it  rightfally  decree  the  Westerman  mortgage  a  first  lien  on 
the  premises.  All  of  these  ralings  were  erroneousi,  and  de* 
mand  a  reversal  at  our  hands. 

If  the  district  coart  assamed  the  question  was  raised,  that 
under  the  laws  of  this  state  the  plaintiff  had  no  right  to  take 
a  mortgage  concurrently  with  the  loan,  in  order  to  secure  it, 
and  was  only  authorized  to  take  mortgages  "  by  way  of  se» 
curity  for  loans  previously  contracted,  or  for  moneys  due," 
(and  we  consider  the  judgment  in  this  light,)  then  we  must 
hold  the  various  provisions  of  our  statutes  relating  to  the  pow* 
ers  of  life  insurance  companies  were  wrongly  construed.  The 
law  concerning  insurance  companies  in  force  at  the  execution 
of  these  mortgages  was  ch.  93,  Laws  of  1871,  pp.  214,  249. 
Sec.  71  provides,  that — 


"  No  insurance  company,  organized  under  the  laws  of  this 
state,  shall  be  permitted  to  purchase^  holdy  or  convey  real  estate, 
excepting  for  the  purpose  and  in  the  manner  herein  set  forth, 
to- wit:  First  J  such  as  shall  be  requisite  and  convenient  for  its 
accommodation  in  the  transaction  of  its  business;  or  second^ 
such  as  shall  have  been  mortgaged  in  good  faith  by  of  way  se- 
curity for  loans  previously  contracted  for  moneys  due;  or  thirds 
such  as  shall  have  been  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings;  or  fowrthj 
such  as  shall  have  been  purchased  at  sales  upon  the  judg- 
ments, decrees,  or  mortgages  obtained  or  made  for  such  debts." 

But  this  must  be  -construed  in  connection  with  section  64  of 
the  same  chapter,  to  the  effect  that,  *^  any  life  insurance  com- 
pany *  *  ♦  may  *  *  ♦  purchase  or  invest,  by  loan 
or  otherwise,  any  of  their  funds  in  bonds,  or  notes  and  rnort^ 
gages,  on  unincumbered  real  estate  worth  fifty  per  cent,  more 
than  the  sum  loaned  thereon,"  etc.,  (and  see  sections  47, 48  and 
49  of  the  act.)  Recollecting  that  under  our  laws  a  mortgage 
is  a  mere  security,  creating  a  lien  upon  the  property  but  vest- 
ing no  estate  whatever,  either  before  or  after  condition  broken, 
subdivision  2  of  sec.  71,  above  quoted,  read  in  connection  with 
the  other  sections  quoted,  and  the  first  part  of  said  section  71, 
is  a  prohibition  only  against  purchasing,  holding,  or  convey- 
ing real  estate,  except  such  as  shall  have  been  mortgaged  in 
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good  faith  by  way  of  secorily  for  loaoB  previoaslj  contracted, 
or  for  moneys  diM.  In  tiie' language  of  the  ooansel  for  the 
plaintiff,  we  reach  the  conclusion,  "  that  the  very  existence  of 
an  insurance  company  depends  upon  its  investing  its  funds,  so 
that  it  may  be  enabled  to  meet  its  .^craing  liabilities  upon  its 
policies.  The  very  theory  of  life  insurance  is  based  upon  a 
nice  calculation,  that  a  certain  fund,  invested  at  a  certain  rate 
of  interest,  will  meet  the  losses  occurring  on  a  certain  number 
of  insured  lives;"  and  in  this  state,  the  prohibition  against 
such  a  company  purchasingy  or  holding  real  estate,  stated  in  said 
subdivision  2  of  section  71,  '^  is  against  piarchasmg^  holding^  or 
emveying.  The  exmption  is,  that  it  mia.y  purchase,  hold,  etc.« 
such  land  as  had  previously  been  mortgaged  to  it  in  good 
feith,  if  the  mortgage  was  due;  the  word  previtmsb/  affecting 
and  relating  to  the  time  of  pwrchasingy  holding^  etc."  Silver 
Lake  Bank  v.  Norths  4  Johns.  Ch.  871.  The  case  of  the  Kan- 
sas Valley  National  Bank  of  Tapeka  v.  BoweUj  2  Dillon  C.  C. 
Eep.  871,  is  no  authority  in  this  case,  because  the  provisions 
of  the  national  banking  act,  relating  to  the  loaning  of  money 
and  taking  security  therefor,  are  materially  different  from  the 
sections  of  the  Kansas  insurance  act  of  1871.  The  former 
act  provides  that  no  other  security  than  personal  can  be  taken 
for  money  lent  Fowler  v.  Scully^  72  Penn.  St.  456.  The  lat- 
ter authorizes  loans  to  be  made  on  real  estate.  In  this  case, 
if  defendant  Westerman  wished  to  raise  by  her  answer  the 
question  that  the  loaning  of  money  by  the  plaintiff  to  Cook  on 
real-estate  security  in  Kansas  was  vltra  vireSy  And  forbiddeny  she 
should  have  pleaded  its  charter,  or  the  laws  of  the  state  where 
it  was  organized,  or  both  such  charter  and  laws,  and  on  the 
trial  produced  the  same  in  evidence. 

The  judgment  of  the  district  court  of  the  June  term  1876 
must  be  revered;  and  such  court  is  directed  to  carry  into 
effect  its  decree  of  December  1874,  so  far  as  to  have  the  judg- 
ments therein  rendered  duly  enforced,  and  to  adjudge  the 
mortgage  of  plaintiff  a  first  and  prior  lien  to  that  of  Wester- 
man, and  order  that  from  the  proceeds  of  the  sde  of  the 
mortgaged  pi^^mises  the  judgment  of  plaintiff  l^e  paid  in  full, 
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iacluding  iatereat,  taxes,  attoraey-fees,  and  coats,  before  any  of 
the  proceedB  of  the  sale  shall  be  applied  to  the  judgment  of 
the  said  Westerman. 

Valentine,  J.,  concurring, 
Brbwbb,  J.,  not  sitting  in  the  case.  ' 


Hannah  A.  Callison  v.  A.  K  Sboth,  Sheriff,  fe. 

1.  Evidenob;  Coicpstenct;  AdmiuibiUty'of  TaUmony  Taken  on  Cratt'EsBQm^ 
ination^  The  ordinary  rule  is,  that  the  croBS-examination  of  a  witness 
is  limited  to  matters  upon  which  he  has  been  examined  in  chief;  and 
this  rale  obtains  whether  the  witness  is  present  and  examined  at  the 
trial,  or  his  testimony  taken  by  deposition.  Hence,  where  to  impeach 
one  of  plaintiff's  witnesses,  a  deposition  is  offered,  in  which  the  de- 
ponent testified  to  different  statements  made  by  such  witness  oatside 
the  court,  and  upon  the  objection  of  plaintiff  the  testimony  in  chief  in 
said  deposition  as  to  such  statements  was  excluded  for  lack  of  sufficient 
identification  in  time  and  place,  it  is  error,  over  such  objection,  to  pei^ 
mit  the  cross*examination  of  the  deponent  as  to  said  statements  to  be 
read  to  the  jury.    [R.  R,  v,  Andenariy  23-52,  53;  Schuster  v.  J^out,  30^31.] 

2.  Instruction;  Preponderance  of  Evidence;  Error.  The  court  instructed 
the  jury  that,  to  justify  a  verdict  in  favor  of  the  plaintiff  the  prepon- 
derance of  testimony  in  his  fitvor  must  be  such  "as  dearly  outweighs  the 
evidence  on  the  other  side."  HM^  That  such  instruction  was  mislead- 
ing, and  in  a  doubtful  case  in  which  the  verdict  was  returned  for  de- 
fendant, was  error  sufficient  to  call  for  a  reversal.  \^Field  v,  Kvmear^ 
5-2ZS;  Race  V.  Afalony,  21-Z4.'] 

JSrror  from  Wilson  District  Court 

Replevin,  brought  by  Hannah  A.  CaUiamf  a  n^arried  woman, 
to  recover  the  possession  of  tv^o  horses  and  two  males,  of  the 
aggregate  value  of  $500.  The  plaintiff  claimed  to  be  the 
owner  of  the  property  in  controversy,  and  th^  the  same  was 
wrongfully  detained  from  her  possession,  by  the  defendant 
Defendant  Smith  claimed  that  the  property  belonged  to  Absa- 
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lorn  CallisoQy  the  husband  of  the  plaintiff,  and  that  he  held  it, 
as  sheriff  of  Wilson  county,  under  an  execution  against  the 
«dd  husband.  The  case  was  tried  ai  the  May  Term  1876  of 
the  district  codrt  The  only  witnesses  examined  on  the  part 
of  the  plaintiff,  were  the  plaintiff  herself,  and  her  husband. 
Regarding  the  ownership  of  the  property,  and  the  possession 
thereof^  Mrs.  OaUison  and  her  husband  testified,  in  substance, 
'^that  the  mother  of  Mr.  Callison,  plaintiff's  husband,  gave  to 
plaintiff  $1,000  in  money;  that  plaintiff  had  invested  a  portion 
of  that  money  in  the  property  in  controversy;  that  plaintiff 
bad  employed  her  husband,  at  the  stipulated  price  of  f  26  per 
month,  and  board  and  washing,  to  attend  to  her  business  for 
her  as  her  agent"  It  was  admitted  by  defendant  liiat  plain- 
tiff's husband  had  listed  the  property  for  taxation  in  his  own 
name  as  owner.  Other  testimony  on  the  part  of  defendant, 
and  the  ruling  of  the  court  thereon,  are  stated  in  the  opinioii, 
injra.  The  oourt,  after  stating  the  nature  and  character  of  the 
action,  instructed  liie  jury  as  follows: 

1.  Defendant,  as  sheriff,  claims  the  right  to  the  possessioa 
of  the  property  under  levy  thereon  made  by  him  by  virtue  of 
a  writ  of  execution  hield  by  him  against  Absalom  Callison, 
pltuntiff'a  husband.  The  defense  is,  that  there  was  a  fraudu- 
lent conveyance;  that  the  claim  of  ownership  on  the  part  of 
the  plaintiff  is  a  fraud  i^pon  the  creditors  of  her  husband. 
Under  the  laws  of  the  state  of  £ansas,  a  wonian  can  hold 
property  the  same  as  a  man  can. 

2.  The  burden  of  proof  in  the  case  is  on  the  plaintiff.  She 
must  prove  the  ownership  of  the  property  by  a  preponderance 
of  testimony.  By  a  preponderance  of  testimony,  I  do  not 
mean  each  a  preponderance  ad  satisfies  beyond  a  reasonable 
doubt,  as  in  criminal  cases,  but  only  such  a  prenonderaace  as 
dearly  outweighs  the  evidence  upon  the  other  siae. 

8.  You  are  the  exclusive  judges  of  the  evidence,  and  of  the 
credibility  of  the  witnesses. 

4.  Fraud  is  never  presumed,  but  must  be  proved  like  any 
other  fact.  The  court  instructs  the  jury  that  fraud  assumes 
many  shapes,  dis^ises,  and  subterfuges;  and  is  generally  se- 
cretly hatched ;  ^at  it  can  only  be  detected  by  a  consideration 
of  ticta  and  carcunAStanoes  which  are  not  unfrequently  remote 
and  disconnected. .  A  wide  latitude  of  evidence  is  ther^ore 
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.allowed,  in  order  that  it  may  be  detected  and  exposed.  This 
principle  arises  from  necessity,  and  is  established  for  the  pro- 
tection of  society.  Fraud  consists  of  unlawful  conduct  that 
operates  prejudicially  to  the  rights  of  others.  To  defraud,  is 
to  withhold  from  another  what  is  due  to  him,  or  to  deprive 
him  of  a  right,  by  deception  or  artifice;  and  fraud  upon  cred- 
itors consists  in  the  intention  to  prevent  them  from  recovering 
their  just  debts  by  an  act  which  withdraws  the  property  of  the 
debtor  from  their  reach.  There  are  certain  acts  which,  when 
proven,  that  the  law  terms  "  badges  of  fraud,"  "  evidence  of 
fraud,"  "signs,"  etc.  These  terms  are  all  synonymous,  and 
denote  an  act  with  a  fraudulent  aspect — an  inference  drawn 
by  experience  from  the  customary  conduct  of  mankind,  and 
hence  may  be  defined  a  fact  calculated  to  throw  suspicion  on  the 
transaction  calling  for  an  explanation.  The  plaintiff  claims 
that  she  owns  the  property  in  question;  that  it  was  purchased 
with  her  means  by  her  husband,  he  acting  as  her  authorized 
agent.  The  defendant  insists  that  the  purchase  of  the  property 
was  made  by  the  husband  with  his  own  means,  but  for  the 
purpose  of  deceiving  and  defrauding  creditors  the  purchase 
was  made  in  the  name  of  his  wife.  Therefore  if  you  should 
find  that  the  husband  purchased  the  property  with  his  own 
means,  you  will  find  for  the  defendant,  although  the  husband 
at  the  time  acted  as  the  agent  of  the  wife,  or  pretended  so  to 
act. 

6.  The  jury  is  further  instructed,  that  if  a  part  of  the  pur- 
chase-price of  any  part  of  the  property  in  question  was  that  of 
the  husband,  and  the  wife  mingled  her  property  or  means  with 
that  of  the  husband  for  the  purpose  of  concealing  the  hus- 
band's interest  in  the  same,  she  cannot  recover  for  such 
property  for  the  purchase  of  which  her  property  was  so  com- 
mingled. 

Verdict  and  judgment  for  defendant  New  trial  refused; 
and  plaintiff  brings  the  case  here  for  review. 


J.  W.  Sutherland  J  and  Stem/  ^  Sedgwick^  for  J)laintiff: 

1.  While  realizing  the  full  force  of  the  oft-repeated  decision 
of  this  court,  that  it  will  not  reverse  a  judgment  of  a  district 
ooort  upon  the  ground  that  the  verdict  upon  which  it  is  ren- 
dered is  not  sustained  or  warranted  by  the  evidence,  if  there 
is  any  evidence  at  all  upon  which  a  verdict  could  possibly  be 
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based,  or  if  there  is  any  evidence  tending  in  any  way  to  sup- 
port the  issues  upon  the  side  in  favor  of  which  the  verdict  is 
rcDdered,  yet  we  think  that  in  the  case  at  bar  we  have  one  of 
those  rare  cases  wherein  the  verdict  of  the  jury  was  contrary 
to  aU  the  evidence  in  the  case,  and  notwithstanding  that  it  has 
been  sustained  by  the  court  below.  The  record  contains  all 
the  evidence.  We  think  that  a  careful  examination  of  the  evi- 
dence cannot  help  but  produce,  in  the  mind  of  the  court,  the 
conclusion  that  there  is  no  evidence  disclosed  by  the  record 
which  in  any  way  suggests  or  sustains  the  verdict  rendered. 
It  may  possibly  be  claimed  by  the  defendant  that  the  list  of 
personal  property  returned  to  the  assessor  by  A.  Callison  fur- 
nished some  evidence  for  the  jury  to  hang  their  verdict  upon. 
But  this  cannot  possibly  be  correct,  as  it  was  not  shown  that 
these  lists  were  made  with  the  knowledge  or  consent  of  the 
plaintiff,  and  therefore  in  the  absence  of  such  a  showing  they 
could  furnish  no  evidence  that  in  any  way  tended  to  disprove 
the  plaintiff's  case.  It  may  be  claimed  that  the  testimony  of 
Lucas  Covert,  jr.,  tended  to  furnish  evidence  upon  which  the 
verdict  could  be  based.  But  assuredly  this  cannot  be  so. 
That  evidence  could  only  have  been  considered,  if  at  all,  as 
impeaching  A.  Callison,  and  could  not  be  considered  as  dis*- 
proving  plaintiff's  claim.  The  truth  of  the  whole  business  isi, 
and  was,  that  it  is  very  difficult  for  juries,  in  this  state,  com- 
posed of  men  coming,  as  most  of  them  have,  from  states  in 
which  the  common-law  ideas  in  relation  to  the  rights  of  mar- 
ried women  prevail,  to  Understand  or  appreciate  the  rights 
that  have  been  accorded  to  married  women  in  this  state  by  our 
liberal  laws;  and  the  jury  in  the  case  at  bar  must  have  come 
to  the  conclusion  that  Oalliaon's  mother,  in  giving  this  $1,000 
to  his  wife,  instead  of  to  him  directly,  committed  a  fraud  upon 
Callison'a  creditors,  and  that  a  wife  could  not  make  such  a 
contract  as  she  testified  she  made  with  her  husband.  While  a 
court  or  jury  mighty  perhaps,  be  warranted  in  thinking  that 
this  whole  affair  was  suspicious,  yet  we  submit  that  verdicts 
should  not  be  upheld  that  show  that  they  must  have  been  ren- 
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dered  upon  mere  Baspicion  alone,  onsupported  by  evidence. 
44  Mo.  131 

We  submit  also  that  Oallison's  mother  had  a  perfect  right 
to  dispose  of  her  money  with  which  she  intended  to  start  her 
eon's  family  again  with  in  the  world,  in  such  a  manner  as  that 
the  creditors  of  her  son  could  not  reach  it — that  she  had  the 
right  to  give  it  to  his  wife,  and  that  his  wife  had  a  perfect  legal 
right  to  make  the  contract  with  her  husband  that  she  testified 
to.  9Ea8.  466. 

2.  Defendant  took  depositions  of  sundry  witnesses,  among 
them  the  depositions  of  Lucas  Covert,  jr.,  and  W.  T.  Davis. 
The  court  refused  to  admit  their  testimony  elicited  on  their 
examination  in  chief  by  defendant,  but  did  admit  what  they 
testified  to  when  cross-examined  by  plaintiff.  Now  it  seems 
to  us  that  the  proposition  is  too  plain  for  argument,  that  hav* 
ing  excluded  the  direct  examination  upon  which  this  cross- 
examination  was  based,  that  it  was  ^the  duty  of  the  court,  at 
the  request  of  the  plaintiff,  to  have  excluded  it  also,  and  that 
in  not  so  doing  it  committed  a  prejudicial  error  against  the 
plaintiff,  as  the  court  will  readily  see  that  the  jury  must  have 
based  their  verdict  upon  this  testimony,  if  they  based  it  upon 
any  testimony  at  all.  But  this  evidence  was  utterly  incompe- 
tent for  the  purpose  of  disproving  the  ownership  of  the  plain- 
tiff to  the  property  in  question,  and  could  only  have  been 
competent  under  any  circumstances  for  the  one  purpose  of 
impeaching  the  credibility  of  plaintiff's  witness,  A.  Callison; 
and  as  no  time  and  place  was  fixed  by  the  witness  at  which 
this  purported  conversation  with  Callison  took  place,  it  was 
utterly  incompetent  for  such  purpose;  it  can  be  no  answer  to 
say  that  this  was  testimony  called  out  by  the  plaintiff  herself 
upon  cross-examination,  because,  as  we  have  shown  already,  it 
was  at  the  time  it  was  taken  legitimate  cross-examination  as  to 
matters  testified  to  by  the  witness  in  chief,  and  was  therefore 
not  only  a  part  of  the  evidence  given  in  chief,  but  also  to  be 
considered  as  evidence  given  on  behalf  of  the  defendant.  26 
Mich.  452. 


JANUARY  TERM,  1878.  88 

Brief  of  Defendant 

8.  'niere  is  grievoas  error  in  the  instmctions  given  to  the 
jury.  The  2(1  InstrQCtion,  it  seems  to  as,  is  a  much  more  un- 
fortunate explanation  of  what  a  party  who  has  the  burden 
of  proof  on  his  shoulders  must  do  in  order  to  recover  than  the 
one  given  by  the  district  court  in  Hetford's  case,  (18  Ka&  245,) 
which  this  court  held  to  be  erroneous.  We  believe  that  it  is 
an  undisputed  proposition  that  a  party  who  has  the  burden 
of  proof  upon  a  given  issue  casi  recover  upon  such  issue  by 
such  a  preponderance  of  evidence  as  merely  outweighs  that  of 
the  other  side,  and  that  he  is  not  obliged  to  have  his  evidence 
dtarly  outweigh  the  evidence  of  the  other  party,  67  HI.  545. 

The  4th  instruction  was  alike  inapplicable  and  prejudicial. 
However  correct  as  abstraet  propoaitions  the  law  thas  give« 
might  be,  there  was  no  evidence  in  the  case  warranting  such 
instructions;  and  being  thus  given  by  the  court,  the  jury  ha4 
a  right  to  infer  that  to  the  mind  of  the  court  there  was  evi- 
dence in  the  case  tending  to  show  "badges  of  fraud,"  and  such 
evidence  must  be  the  evidence  as  to  Callison's  mother  furnish- 
ing the  plaintiff  money,-and  the  plaintiff  making  the  contract 
she  did  with  her  husband.  Now  we  submit,  that  whenever  an 
instruction  is  given  without  any  appreciable  evidence  upon 
which  to  base  it,  if  it  is  prejudicial  it  will  be  such  an  error  a^ 
calls  for  a  reversal.  88  Iowa,  581 ;  9  Wallace,  544. 

Again,  it  seems  to  us  that  it  cannot  possibly  be  contended 
that  there  was  the  slightest  evidence  upon  which  to  base  the 
5th  instruction;  and  from  this  instruction  the  jury  had  the 
right  to  infer  that  the  court  thought  some  such  evidence  had 
been  introduced.  In  any  view  of  the  case  this  instruction  did 
not  correctly  state  the  law,  for  we  submit  that  a  wife  has  a 
perfect  right  (the  husband  willing)  to  commingle  the  hus- 
band's property  with  her  own  so  as  to  conceal  the  husband's 
interest,  if  it  ia  not  done  with  the  intent  to  defraud  creditors. 

Jcanea  A.  McHenry^  for  defendant: 

1.  There  are  only  three  questions  in  this  case.  Is  there  any 
evidence  to  support  the  verdicft?  Where  the  defendant  relies 
vpdn  a  general  deniail  he  may  frequently  obtsdn  a  verdict 
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without  any  evidence  to  support  it.  If  the  plaintiff  fails  to 
introduce  any  evidence,  or  only  introduces  such  testimony  as 
no  reasonable  jury  could  possibly  believe,  the  defendant  would 
likely  recover.  Did  the  plaintifi  in  this  case  produce  suffi- 
cient evidence  to  justify  a  jury  in  giving  her  a  verdict?  The 
only  witnesses  on  her  behalf  were  herself  and  husband,  the 
judgment-debtor.  They  tell  their  stories,  which  however  are 
''  as  transparent  as  the  soup  of  which  Oliver  Twist  implored 
an  additional  supply.'^  (8  Eas.  521.)  The  jury  needed  an 
"additional  supply"  of  evidence  before  they  could  find  for 
the  plaintiff.  Why  did  not  this  "  mother-in-law,"  (who  seems 
to  be  an  improvement  on  the  general  run  of  mothers-in-law 
of  the  present  age,)  appear  as  a  witness?  Sht  sorely  knew 
all  about  it;  and  who  can  better  tell  what  she  knows  than  a 
mother-in-law  f  Perhaps  the  jury  failed  to  see  that  "impress 
of  truth,"  which  so  convinces  juries,  in  the  testimony  of  those 
witnesses.  Did  they  tell  likeh/  stories?  Is  it  likely  that  a 
mother  would  give  that  J1,000  to  the  daughter-in-law  instead 
of  to  her  own  son?  Is  it  likely  that  she  would  give  J1,000 
to  her  daughter-in-law,  and  nothing  to  her  own  children  ?  Is 
it  likely  that  the  plaintiff  would  invest  her  money  in  fast 
horses  and  colts?  Is  it  likely  that  she  would  with  the  money 
she  received  from  her  husband's  mother  hire  her  husband  for 
the  paltry  sum  of  $25  per  month,  and  "washing  and  mend- 
ing"— make  him  a 

"Milk-Urer'dinfto, 

That  bear'st  •  cheek  for  blows,  a  bead  for  wrong*— 

Who  bast  not  in  his  brows  an  eje  discerning 

His  honor  firom  his  suffering."  ' 

The  court  below  instructed  the  jury  that,  "You  are  the 
exclusive  judges  of  the  evidence,  and  of  the  credibility  of  the 
witness."  The  jury  had  the  undoubted  right  to  disregard 
the  testimony  of  any  particular  witness  or  witnesses  if  they 
were  not  worthy  of  belief.  And  how  can  this  court  say  but 
that  the  jury  saw  fit  to  disregard  these  witnesses,  and  that  the 
jury  were  justified  in  so  doing?  The  jurors  saw  the  witnesses 
upon  the  stand,  and  heard  them  testify.  That  may  also  have 
had  some  influence  upon  the  trial  court,  who  also  heard  and  saw 
these  witnesses,  and  subsequently  refused  to  set  aside  the  verdict 
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We  think  that,  conceding  the  burden  of  proof  to  be  on 
the  defendant,  there  is  sufficient  evidence  to  support  the  ver- 
dict, as,  the  declarations  made  by  A.  Callison,  while  in  pos- 
session of  and  controlling  the  property— mortgaging  it  to 
secure  his  individual  debts — having  it  assessed  in  his  own 
name — using  it  as  his  at  will — taking  money  out  of  his  busi- 
ness at  about  the  time  his  mother  is  said  to  have  given  this 
$1,000  to  plaintiff. 

2.  There  was  no  error  in  admitting  the  depositions  of  Davis 
and  Covert  The  general  rule  was  substantially  if  not  literally 
complied  with  in  each  case.  A  more  stringent  compliance,  if 
re([aired,  would  defeat  the  production  of  impeaching  or  con- 
tradicting testimony. 

8.  The  court  did  not  err  in  instructing  the  jury  on  the  law 
of  fraud.  It  was  defendant's  theory  throughout  the  trial  of 
this  case,  that  plaintiff's  claim  to  this  property  was  and  is  a  fraud 
of  the  grossest  kind.  Counsel  for  plaintiff  themselves  in  their 
brief  say,  "a  court  or  jury  might  perhaps  be  warranted  in 
thinking  that  this  whole  affair  was  suspicious."  What  ^^  whole 
affair  was  suspicious?"  This  put-up  job  of  plaintiff  and  her 
husband,  which  they  undertake  to  swear  through,  and  thereby 
defeat  his  (the  husband's)  creditors?  The  "whole  affair" 
"suspicious,"  and  yet  not  allow  the  court  to  instruct  the  jury 
as  to  the  law  affecting  *'  suspicious"  transactions? 

But  were  the  instructions  applicable?  The  plaintiff  is  the 
wife  of  the  judgment-debtor;  (Bump  on  Fraudulent  Convey- 
ances, 54,  55;)  the  omission  of  an  important  witness,  (the 
mother-in-law,)  to  testify;  (Bump,  id.,  52,  58;)  investing  a 
portion  of  this  money  in  a  fast  colt;  (Bump,  id.,  50,  51;)  the 
plaintiff  hiring  her  husband  at  f  25  per  month,  and  "  washing 
and  mending,"  is  entirely  OAitside  the  usual  course  of  business 
and  the  observations  and  experiences  of  life.  What  was  their 
object  in  making  such  a  contract?  Does  the  evidence  disclose 
the  fact  that  they  lived  up  to  it?  It  discloses  the  contrary. 
Ko  wonder  that  counsel  for  plaintiff  thought  that  the  ^^  whole 
affidr  was  suspicioaB." 
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The  opinion  of  the  court  was  delivered  by 

Bbbwbr,  J. :  This  was  an  action  of  replevin,  brought  by  plain- 
tiff in  error  to  recover  the  possession  of  certain  personal  prop- 
erty taken  on  execution  as  the  property  of  her  husband. 

The  first  proposition  presented  to  our  consideration  is,  that 

the  verdict  is  against  the  weight  of  the  evidence.     We  cannot 

sustain  this  claim.     True,  the  plaintiff  and  her  husband  both 

wei  htof         testified  that  the  property  was  hers,  bought  with 

reMonSientn  moncy  ^vcu  to  hcr  by  her  husband's  mother; 

oftMiimony.     ^^^  thcrc  is  ouly  circumstantial  evidence  bearing 

against  this  positive  testimony.  But  the  contract  testified  to 
by  plaintiff  and  her  husband  is  of  a  character  which  taxes 
most  severely  our  credulity,  and  which  it  seems  to  us  requires 
but  slight  circumstantial  testimony  to  overthrow.  We  cannot 
agree  with  the  learned  counsel,  that  because  a  witness  testifies 
to  a  matter  it  must  be  believed  unless  there  be  testimony  di- 
rectly impeaching  the  witness,  or  contradicting  the  testimony. 
The  very  matter  stated  by  the  witness  may  be  too  improbable 
to  be  believed  by  any  intelligent  person,  and  its  mere  state- 
ment is  its  own  refutation,  without  a  word  of  impeaching  or 
contradictory  testimony. 

Again,  error  is  alleged  in  admitting  certain  impeaching  tes- 
timony in  the  cross-examination  of  a  witness  whose  testimony 
was  taken  by  deposition.     The  facts  are  these:  Anticipating 
that  the  husband  of  the  plaintiff  would  be  called 

I.  Bvldenoo;  .  * 

ti^iVA^S^  as  a  witness,  the  defendant  took  the  depositions  of 
^*"'^*  certain  parties  in  Indiana  for  the  purpose  of  im- 

peaching his  testimony  by  proof  of  different  statements  outside 
of  court.  In  such  depositions  certain  questions  were  asked 
and  answered  upon  the  direct  examination  as  to  statements 
made  by  Callison;  on  cross-examination,  further  inquiry  was 
made  as  to  these  statements.  Now  upon  the  trial  the  court 
excluded  the  testimony  in  chief  in  the  depositions  respecting 
the  statements,  for  lack  of  a  sufficient  identification,  of  time 
and  place,  but  admitted  the  cross-examination,  and  admitted 
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it  too  upon  the  offer  of  the  defendant,  and  orer  the  oh« 
jection  of  the  plaintiff.  In  this  tiixe  court  erred..  As  a  rale, 
the  admiBsibility  of  a  cross-examination  depends  upon  the  ad- 
mifieibility  of  the  direct  examination.  K  upon  any  matter 
the  testimony  in  chief  is  excluded,  no  cross-examination 
thereon  is  allowed.  The  &ct  that  testimony  has  been  taken 
by  deposition  before  the  trial,  in  no  manner  affects  the  ques- 
tion of  the  competency  of  each  and  every  part  of  it  Its 
competency  is  determined  in  the  same  manner,  and  upon 
the  same  principles,  as  though  the  witness  was  present  on 
the  stand  and  being  interrogated  in  person.  A  question 
which,  if  the  witness  were  present,  counsel  could  not  ask, 
cannot  be  asked  in  deposition;  and  if  asked  and  answered, 
must  be  stricken  therefrom.  In  the  case  of  Wilson  v.  Wager^ 
26  Mich.  452,  the  court,  by  Christiancy,  J.,  says:  "All  testi- 
mony elicited  on  such  cross-examination,  consisting  as  it  does 
of  facts  which,  relating  to  the  direct  examination,  may  have 
been  omitted  or  concealed  in  that  examination,  or  facts  tend- 
ing to  contradict,  explain,  or  modify  some  inference  which 
might  otherwise  be  drawn  from  them,  must  in  the  nature  oi 
things  constitute  a  part  of  the  evidence  given  in  chief,  and 
both  alike  and  together  must  therefore  be  treated  as  evidence 
given  an  the  part  of  the  party  calling  the  mtness.^^  It  follows 
from  this,  that  the  testimony  elicited  upon  the  cross-examina- 
tion of  the  witness  by  the  plaintiff  must  be  taken  as  evidence 
on  the  part  of  the  defendant.  It  may  be  remarked  that  this 
testimony  is  not  that  of  the  statements  of  a  party  to  the  suit, 
and  therefore  competent  as  an  admission;  nor  of  a  prior 
owner  while  in  possession,  for  the  fact  of  his  ownership  at  any 
time  18  the  matter  in  controversy;  nor  i^  theire  anything  in 
this  cross-examination  any  more  than  in  the  direct  sufficiently 
identifying  time  and  place.  So  that  the  only  ground  upon 
which  its  admissibilitv  could  be  claimed  was,  that  it  was  testi- 
mony  called  for  by  plaintiff,  and  which  having  once  elicited 
he  eoald  not  withdraw.  But  when  we  remember  that  each 
qneetion,  as  it  comes  iu  a  deposition,  is  to  be  ruled  u|V>n  as 
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though  the  witness  were  personally  present,  that  the  testimony 
elicited  upon  cross'-examination  is  really  the  testimony  on  the 
part  of  the  party  calling  the  witness,  and  that  the  testimony  is 
not  offered  until  the  deposition  is  presented  to  he  read,  it  is 
apparent  that  the  court  erred  in  admitting  the  cross-examina- 
tion of  a  witness  as  to  statements  made  by  one  not  a  party  to 
the  suit,  after  his  direct  examination  thereon  had  been  ex- 
cluded. 
Another  objection  is  to  this  instruction : 

"The  burden  of  proof  in  this  case  is  on  the  plaintiff.  She 
must  prove  the  ownership  by  a  preponderance  of  testimony. 
By  a  preponderance  of  testimony,  I  do  not  mean  such  a  pre- 
ponderance  as  satisfies  beyond  a  reasonable  doubt,  as  in  crim- 
inal cases,  but  only  such  a  preponderance  as  clearly  outweighs  the 
evidence  upon  the  other  side,^' 

It  is  insisted  that  if  there  be  the  slightest  preponderance  in 

the  plaintiff's  testimony  over  that  of  the  defendant,  the  former 

is  entitled  to  the  verdict,  and  that,  by  the  use- of  the  term 

"clearly,**  the  jury  would  naturally  be  misled,  and 
''  p?!^^era!ie«  Understand  that  the  plaintiff's  case  must  be  fully 

and  abundantly  established  by  the  testimony,  and 
80  as  to  be  easily  apparent  to  any  and  every  one.  We  think 
there  is  force  in  this,  especially  in  a  case  like  the  present  where 
the  testimony  is  conflicting,  and  the  facts  doubtful.  The  jury 
may  well  have  found  for  the  defendant  because  the  plaintiff 
had  failed  to  clearly  prove  her  case.  They  may  have  been  loth 
to  believe  in  the  verity  and  bonafdes  of  a  contract  so  remark- 
able as  that  testified  to  by  plaintiff  and  her  husband,  and 
yet  not  wholly  disbelieved  their  testimony,  and  so  under  the 
instruction  found  that  the  preponderance  was  not  clearly  with 
the  plaintiff.  Of  course,  there  may  be  many  cases  in  which 
there  is  no  possibility  of  a  jury's  being  misled  by  such  an  in- 
struction, but  in  this  case  it  seems  to  us  very  possible  that  they 
were.  The  case  of  Field  v.  Kinnear^  5  Kas.  233,  is  in  this  re- 
spect very  much  in  point. 

We  think  also  the  instruction  as  to  the  effect  of  a  purchase 
with  the  mingled  means  of  husband  and  wife,  hardly  applica- 
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ble  to  any  of  the  evidence  in  this  case.  But  for  the  two  errors 
above  named  the  judgment  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

All  the  Justices  concurring. 


JoHK  8.  Stbelb  v«  Obobgb  F.  Soudbb. 

Limitation  of  Action  ;  Partial  Payment  en  Note  by  One  of  Tu>o  Maken,  Par- 
tiiil  payment  made  by  one  debtor  on  a  note,  will  not  suspend  the  run- 
ning of  the  statute  of  limitatioAS  in  favor  of  the  other  debtors  thereon, 
although  the  party  paying  be  the  principal  debtor,  and  the  others  only 
soreties.  {Root  v,  Bradley,  1-487;  Elder  v.  Dyer,  26-607;  Letson  v.  Kenyan, 
81-303.] 

Error  from  Cherokee  District  Court. 

On  the  16th  of  November  1876,  Souder  brought  suit  against 
Seele  and  Brigham,  on  a  promissory  note  of  which  the  follow- 
ing is  a  copy: 

$440.  Columbus,  Kansas,  July  8th,  1870. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
George  F.  Souder,  the  sum  of  four  hundred  and  forty  dollars, 
value  received.  Wu.  M.  Brigham. 

John  S.  Stbelb. 

On  the  back  of  said  note  were  the  following  indorsements, 

signed  by  Souder; 

'^Received  on  the  within  note,  one  hundred  dollars,  this  18th 
of  February  1873."  "Paid  on  the  within,  by  account  received, 
two  hundred  and  seven  dollars,  Nov'r  16th,  1876." 

Brigham  was  not  found,  and  did  not  appear,  and  the  action 
was  prosecuted  against.  Steele  alone.  J^de  answered,  setting 
up  several  defenses — 1st,  that  the  note  sued  on  had  been  fully 
paid;  2d,  that  he  (Steele)  was  surety  only,  and  that  plaintiff 
had,  without  his  (Steele's)  knowledge  or  consent,  and  at  the 
instance  of  Brigham,  the  principal,  extended  the  time  of  pay- 
ment of  said  note;  8d,  that  more  than  five  years  had  elapsed 
after  the  maturity  of  said  note  and  before  the  commencement 
of  this  action,  and  that  he  had  not  in  toy  way  made  any  pay* 
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ment  thereon,  nor  acknowledged  in  writing  his  liability  on  said 
note,  nor  promised  in  writing  to  pay  the  same.  Plaintiff  re- 
plied, alleging  partial  payment  of  the  note,  made  at  the  dates 
jhown  by  the  indorsements  thereon.  Trial  at  the  January 
Term  1877  of  the  district  court  The  court  found  the  foUow- 
mg  as  the  facts  in  the  case: 

Ist-On  the  8th  of  July  1870,  defendant  Brigham  borrowed 
of  the  plaintiff  the  sum  of  $440,  and  on  said  day  executed  the 
note  sued  upon  as  principal,  ahd  the  defendant  Steele  on  that 
day  executed  such  note  as  surety. 

2d.-At  the  time  of  the  execution  of  said  note  a  verbal  agree- 
ment was  made  between  defendant  Brigham  and  the  plaintiff, 
that  the  defendant  Brigham  was  to  pay  to  the  plaintiff  interest 
for  the  use  of  said  money  at  the  rate  of  2}  per  cent,  per 
month. 

3d.-At  the  time  of  the  execution  of  said  note,  and  ever  since 
its  execution,  the  defendant  John  S.  Steele  was  and  is  a  resi- 
dent of  the  county  of  Cherokee,  and  state  of  Kansas,  and  has 
not  resided  abroad  since  its  execution. 

4th.-The  defendant  Steele  has  never  in  writing  nor  in  any 
way  recognized  his  liability  on  said  note;  nor  did  he  know 
that  any  payment  had  been  made  on  said  note,  until  Novem- 
ber 16tb  1876;  nor  has  he  ever  paid  anything  thereon,  or  ever 
directed  any  one  else  to  make  any  payment  uiereon. 

5th.~More  than  five  years  elapsed  after  the  note  matured^ 
and  before  any  action  was  commenced  to  enforce  its  payment^ 
and  before  the  institution  of  this  suit. 

6th.-The  principal  on  the  note,  defendant  Brigham,  without 
the  knowledge  of  defendant  Steele,  paid  on  said  note  in  differ- 
ent sums  and  at  different  times  the  aggregate  amount  of  $807, 
the  last  of  which  payments  was  in  &ct  made  on  the  13th  of 
February  1878. 

7th.-There  is  now  due  .and  unpaid  on  said  note  a  balance  of 
$133. 

As  conclusions  of  law,  the  court  found  that  the  note  was 

not  barred  as  against  said  Steele^  and  that  plaintiff  was  entitled 

to  recover  said  sum  of  $133;  and  judgment  was  accordingly 

given  against  Steele  for  said  sum,  and  costs.     Steele  brings  the 

case  here  on  error. 

John  N.  RUtcTj  for  plaintiff  in  error. 
T.  P.  Anderson,  for  de&ndant  in  error. 


JAKUART  TEEM,  1878,  41 

Opinion  of  tbe  Court. 


The  opinion  of  the  court  was  delivered  by 

Brbwsr,  J. :  The  question  in  this  case  is,  whether  a  partial 
payment  by  the  principal  debtor  will  suspend  the  running  of 
the  statute  of  limitations  in  favor  of  the  surety.     This  is  part 
and  parcel  of  a  broader  question,  and  that  is,  whether  a  par- 
tial payment  by  one  of  two  parties  jointly  and  severally  liable 
upon  an  instrument  suspends  the  running  of  the  statute  in 
&vor  of  the  other.     Upon  this  the  authorities  in  the  various 
states  are  conflicting.     See  as  holding  the  affirmative,  Disbor- 
ongh  V.  Bidleman^  20  K  J.  Law,  275;   Corlies  v.  Fleming^  80  N*. 
J.  849;  1  Greenleaf's  Ev.,  §174;  Blocks  AdmW^  v.  JDormany  51 
Mo.  81;  W  hillock  v.  DooUttle,  18  Vt.  440;  Whittaker  v.  Bice,  9 
Minn.  18,  (though  this  last  case  seems  to  be  decided  upon  the 
peculiar  language  of  their  statute.)     Contra:   Van  Keuren  v. 
Parmaleej  2  N.  T.  523;  Shoemaker  v.  Benedict,  11  N.  T.  176; 
Winchell  v.  Hicks,  18  K  T.  558;  McLaren  v.  McMartm,  86  N. 
Y,  88;  Harper  r.  FairUify  63  K  T.  442;  Ghraham  v.  Selover,  59 
Barb.  813;  Succession  of  Voorhies,  21  La.  An.  659;  Hinter  v. 
Robertson,  80  Ghu  479 ;  Smith  v.  Coon,  22  La.  An.  445 ;  Marienthal 
V,  Master,  16  Ohio  St  566;  Hance  v.  Hair,  25  Ohio  St.  849; 
Bell  V.  Morrison,  1  Peters,  851.     The  pith  of  these  last  decis- 
ions is  in  the  proposition,  that  each  party  severally  liable  upon 
any  instrument  is  entitled  to  the  protection  of  the  statute,  and 
can  be  deprived  of  it  only  by  some  personal  act  of  his  own. 
The  above  are  but  a  few  of  the  citations  which  can  be  made 
upon  each  side  of  the  general  proposition.    So  far  as  acknowl- 
edgment and  promise  are  concerned,  the  language  of  our 
statute  is  clear,  and  excludes  all  suspension  of  the  statute  ex- 
cept by  personal  written  action.    As  to  payment,  the  language 
is  not  BO  clear,  and  may  be  open  to  at  least  two  constructions 
The  statute  reads,  sec.  24  of  civil  code — 

"  Li  any  ci^e  founded  on  contract,  when  ^ny  part  of  the 
principal  or  interest  shall  have  beeu  paid,  or  any  acknowl- 
edgment of  an  existing  liability,  debt,  or  claim,  or  any  prom- 
ise to  pay  the  same,  shall  have  been  made,  an  action  may  be 
brought  in  such  caae  within  the  period  prescribed  £or  the  samo*. 
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# ^^^  ^ 

after  such  payment,  acknowledgment,  or  promise;  but  such 
acknowledgment  or  promise  must  be  in  writing,  signed  by  the 
party  to  be  charged  thereby." — (Gen.  Stat.  634.) 

Now  it  may  be  said  that  if  "payment"  is  made  on  the  in- 
strument, the  instrument  itself,  as  against  all  parties  to  it,  is 
kept  alive.  The  effect  of  "acknowledgment"  and  "promise" 
is  in  terms  limited  to  "  the  party  to  be  charged  thereby."  The 
effect  of  "payment"  is  not  in  terms  thus  limited.  It  was 
therefore  intended  by  the  legislature  that  it  should  be  broader, 
and  reach  to  all  parties  thereto.  The  language  may  indeed  be 
open  to  three  constructions:  one,  that  the  mere  fact  of  pay- 
ment, whether  by  a  party  to  the  instrument  or  not,  keeps  it 
alive  as  to  all  originally  liable  on  it;  another,  that  payment  by 
one  party  thereto  keeps  it  alive  as  to  all;  and  third,  that  pay- 
ment, like  acknowledgment  or  promise,  keeps  it  alive  only  as 
to  the  party  paying.  It  seems  to  us  that  the  latter  is  the  true 
construction.  No  valid  reason  exists  why  payment  should  be 
more  potent  than  acknowledgment,  or  promise.  Indeed,  pay- 
ment  was  treated  by  the  courts  as  simply  an  evidence  of 
acknowledgment.  Such  construction  makes  the  various  pro- 
visions of  this  section  not  only  harmonious  with  each  other, 
but  with  the  general  provisions  of  the  statutes  making  each 
party  to  an  instrument  severally  liable  thereon.  Severally  lia^ 
ble,  each  should  be  severally  protected.  The  statute  nowhere 
in  terms  states  who  will  be  liable  in  case  of  payment,  or  who 
must  make  the  payment  to  avoid  the  statute.  But  that  the 
payment  must  be  by  the  one  to  be  charged,  see  specially  the 
cases  from  21  La.  An.  and  22  La.  An.,  80.  Ga.,  11  N.  Y.,  and 
16  Ohio  St,  supra.  The  early  case  of  Root  v.  Bradley y  1  E^ae. 
48'  ,  while  not  absolutely  decisive  of  this  case,  strongly  tends 
i    chis  direction. 

We  conclude  then,  that  payment  suspends  the  running  of 
the  statute  only  as  against  the  party  making  the  payment 
The  district  court  holding  otherwise,  therefore  erred,  and  the 
judgment  must  be  reversed. 

The  claim  of  counsel  for  defendant  in  error,  that,  notwith- 
standing this,  the.  judgment  must  be  affirmed  because  it  does 
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not  appear  that  plaintiflF  in  error  was  not  absent  from  thertate 
daring  the  five  years  prior  to  the  commencement  of  the  action, 
cannot  be  sastained,  because  the  bill  of  particulars,  copying  the 
note  which  appears  on  its  face  to  be  barred,  only  alleges  in 
avoidance  of  this,  part  payment;  and  this  payment  is  found 
by  the  coart  to  have  been  made  by  the  other  party  to  the 
note. 

There  being  no  exceptions  taken  by  the  defendant  in  error 
to  the  findings  of  fact,  we  are  compelled  not  merely  to  direct 
a  reversal  of  the  judgment,  but  to  order  that  upon  those  find- 
ings judgment  must  be  entered  for  the  plaintiff  in  error,  de- 
fendant below. 

An  the  Justices  concurring. 


Gbobob  E.  Sutton  v.  W.  H.  Nichols. 

L  MnroB,  Mwi  Sue  by  Next  Friend,  or  Ouardian,  A  minor  must  sue  by  his 
next  friend,  or  goardian;  and  secarity  for  costs  will  not  obviate  the 
neceesity  of  such  next  friend,  or  guardian. 

SL  Justice's  Dockbt;  Unauthorized  Entry;  BHU  of  ExcepHone,  A  defendant 
in  an  action  before  a  justice  of  the  peace,  inoved  to  dismiss  because  the 
plaintiff  was  a  minor,  and  the  action  was  not  brought  in  the  name  of 
the  minor  by  his  next  friend,  or  guardian.  The  motion  was  overruled, 
a  bill  of  exceptions  duly  taken,  showing  that  it  was  proved  on  the  hear- 
ing of  the  motion  that  the  plaintiff  was  a  minor,  and  judgment  was 
thereafter  rendered  upon  trial  in  &Tor  of  the  plaintiff.  On  error,  hM^ 
that  such  motion  ought  to  have  been  sustained,  and  that  in  considera- 
tion of  the  record  the  reviewing  court  «hould  ignore  a  statement  made 
on  the  docket  of  the  justice  prior  to  the  entry  of  the  motion,  but  not 
bioaght  on  by  bill  of  exceptions,  and  not  connected  with  any  order  of 
the  justice,  to  the  effect  that  defendant  waived  all  objections  to  being 
sued  by  a  minor.    \Hagaman  v.  Neitad,  15-387.] 

Error  from  Saline  District  ChwrL 

AoKOK  commenced  before  a  justice  of  the  peace  by  Nichols^ 
as  plaintiff,  to  recover  for  work  and  labor  done  and  performed 


44  SUPREME  COURT  OF  KANSAS. 

Satton  v.  Nichols. 

by  Mm  for  Sutton.  The  return-day  of  the  sammons  was  16tb 
IToveinber  1876.  The  entry  made  that  day  by  the  justice  is- 
copied  into  the  opinion,  infra.  On  the  adjourn-day,  Kovem- 
ber  22d,  defendant  Sutton  made  his  motion  before  said  justice 
to  dismiss  the  case,  on  the  ground  that  said  Nicfvols  was  & 
minor,  which  was  oyer  ruled  by  the  justice.  A  bill  of  excep- 
tions was  made  before  said  justice,  showing  as  follows: 

"Be  it  remembered  that  on  the  22d  of  November  1876,  on- 
the  trial  of  the  above-entitled  cause,  it  appearing  from  the  rec- 
ords and  admissions  of  the  plaintiff  in  open  court  that  th& 
plaintiff  .w^$  $  minor,  about  nineteen  years  of  age  at  the  com- 
mencement of  this  action,  the  defendant  moved  to  dismiss  this^ 
action  for  the  reason  that  the  plaintiff  was  a  minor,  and  had 
not  leffal  capacity  to  sue,  which  motion  of  the  defendant  was^ 
overruled  by  the  court;  to  which  ruling  of  the  court  the  de- 
fendant did  object,  and  except,  and  the  exception  is  allowed." 

The  justice  gave  judgment  in  favor  of  Nichols.  Sutton  re- 
moved the  case  by  petition  in  error  to  the  district  court,  where^ 
at  the  April  Term  1877,  the  judgment  was  affirmed;  and  Sui-- 
ton  now  brings  the  case  here. 

Foster  ^  Banks,  for  plaintiff  in  error: 

The  jurisdiction  of  a  court  of  special  jurisdiction  must  ap- 
pear. It  is  not  presumed.  It  cannot  be  extended  by  con- 
struction bej^ond  the  letter  and  probable  policy  of  the  statute; 
(2  Ohio  St.  278,  372.)  The  action  of  an  infant  must  be  brought 
by  his  guardian  or  next  friend;  (civil  code,  §31.)  The  juris- 
diction cannot  be  waived;  (civil  code,  §  91.)  Consent  cannot 
give  jurisdiction  where  jurisdiction  cannot  properly  be  taken; 
(11  Ohio  St  501;  12  Kas.  60;  8  Gal.  563.)  In  the  following^ 
cases  the  denial  of  a  motion  to  dismiss,  because  plaintiff  was 
an  infant,  held  error:  12  Wend.  199;  18  Wend.  575;  18  Wend. 
513.  That  §§!31  and  91  of  civil  code  apply  in  this  case,  see 
§185  ef  the  justices  act.  And  see  Pomeroy's  Remedies  and 
Remedial  Rights,  §208.  The  justice  bad  no  authority  to  put 
the  supposed  agreement  to  waive  the  infancy  or  incapacity  of 
•Nichols  to  sue,  on  his  docket;  and  the  same  was  not  before 
the  district  court  and  could  not  be  considered.  15  Kas.  887.    ' 
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The  opinion  of  the  court  was  deliyered  by 

Bbbwbr,  J. :  Defendant  in  error  sued  plaintiff  in  error 
before  a  justice  of  the  peace,  and  recovered  judgment.  This 
judgment  was  affirmed  on  error  by  the  district  court,  and  is 
now  brought  here  for  reexamination.  Defendant  moved  the 
jastiee  to  dismiss  the  liction  on  the  ground  that  the  plaintifi 
was  a  minor.  This  motion  was  overruled,  and  this  is  the  al- 
leged error.  A  bill  of  exceptions  duly  taken  shows,  that  it 
appeared  from  the  records  and  admissions  of  plaintiff,  in  open 
conrt,  that  plaintiff  was  a  minor.  If  this  were  all,  the  ques-*. 
tion  would  be  one  of  easy  solution,  for  a  minor  can  sue  only 
by  his  next  friend,  or  guardian.  (Civil  code,  §81,  Gen.  Stat, 
p.  636.)    But  iti  the  docket  of  the  justice  appears  this  entry: 

^'^ November  IBth^  1876 y  one  o^ clock  p.  m. —  Case  called.  Pres- 
ent, the  plaintiff  and  defendant  By  agreement  of  the  partieis 
to  this  suit,  this  case  is  adjourned  for  trial  to  the  22d  of  ISo- 
vember  1876,  at  1  o^ clock  p.m.;  and  the  defendant  agrees  to 
waive  all  right  he  might  have  from  the  fact  of  the  plaintiff 
being  a  minor,  and  asks  that  the  case  be  tried  the  same  as  if 
the  plaintiff  was  of  full  and  lawful  age. 

"R.  H.  Bishop,  J.  P/' 

And  it  also  appears,  that  before  the  motion  to  dismiss  was 
filed  the  plaintiff  had  been  required  to  give  and  had  given 
approved  security  for  costs.  Now  it  may  be  said  that  the 
fact  that  plaintiff  was  a  minor,  was  a  defect  which  defendant 
could  alone  raise,  and  that  he  had  already  waived  it;  that  the 
object  in  requiring  the  action  of  a  minor  to  be  brought  by  his 
Qext  friend,  or  guardian,  is,  that  there  should  be  some  respon- 
sible party  against  whom,  if  the  plaintiff  loses,  a  judgment 
may  be  rendered  for  costs^  and  that  here  approved  security 
had  already  been  given.  On  the  other  hand  it  is  said,  that 
the  waiver  above  quoted  is  not  a  matter  which  by  statute  goes 
upon  the  record,  was  not  brought  upon  it  by  bill  of  exceptions, 
and  must  therefore,  under  the  authority  of  Hagaman  v,  Neiizely 
15  Ka&  387,  be  disregarded,  and  that  the  statute  is  peremp- 
tory, that  an  auction  of  a  minor  must  be  by  his  next  friend,  or 
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guardian.  So  far  as  the  last  matter  is  concern ed,  we  have  had 
little  difficulty.  The  positive  requirement  of  the  statute  cannot 
be  obviated  by  the  mere  giving  of  security  for  costs.  The 
guardian  or  next  friend  is  not  merely  responsible  for  the  costs; 
he  controls  the  action,  and  directs  the  manner  of  its  manage- 
ment The  law  does  not  deem  it  wise  to  grant  to  a  minor 
unlimited  license  to  su^;  it  prefers  that  he  should  be  guided 
and  directed  by  the  discretion  of  some  adult  person.  With 
regard  to  the  former  we  have  had  much  doubt  But  we  have 
concluded  that  it  is  a  statement  not  properly  on  the  record, 
and  therefore  to  be  disregarded.  It  is  not  a  matter  named  in 
the  statute  as  one  of  the  entries  on  the  justice's  docket  It  is 
not  an  order  of  the  justice,  nor  a  motion  of  one  of  the  par- 
ties. Neither  is  it  connected  with  or  made  the  basis  of  any 
order.  It  is  not  an  entry  of  appearance,  nor  a  waiver  of  any 
defect  in  the  process,  or  service.  It  is  true,  it  purports  to  be 
a  consent  of  one  of  the  parties  made  in  open  court;  but  it 
does  not  follow  from  this  that  it  is  a  matter  the  justice  may 
rightfully  enter  on  his  docket  Many  agreements  of  counsel, 
or  parties,  of  like  character,  must  be  shown  by  bills  of  excep- 
tions, if  advantage  is  to  be  sought  thereafter  from  them. 
Whatever  is  in  the  nature  of  testimony,  clearly  must  be  so 
shown. 

Here  we  find  a  motion  to  dismiss,  regularly  made  and  de- 
cided, a  bill  of  exceptions  showing  proof  of  the  fact  stated  in 
the  motion;  and  all  this  is  to  be  overthrown  by  a  statement, 
found  on  the  justice's  docket,  disconnected  from  any  motion, 
or  order,  that  the  defendant  had  heretofore  wiuved  the  defect. 
Suppose  an  action  of  attachment,  charging  non-residence  of 
the  defendant  as  ground  therefor,  a  motion  made  to  dissolve, 
and  proof  that  defendant  was  in  fact  a  resident,  the  motion 
overruled,  and  a  bill  of  exceptions  of  the  testimony  and  ruling 
taken:  would  it  not  seem  strange,  to  a  party  prosecuting  error, 
to  find  that  the  justice  had  noted  on  his  docket  a  statement 
that  defendant  when  he  first  appeared  admitted  that  he  was  a 
nonresident?  and  to  have  this  entry  presented  as  sufficient 
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answer  to  his  claim  of  error?  There  is  danger  too,  of  wrong, 
from  such  entries  as  this.  The  justice  may  without  inten- 
tional wrong  enter  statements  of  consent  or  admission  from 
some  general  talk  between  the  parties,  when  neither  party  ^ 
understands  that  such  consent  or  admission  has  been  in  fact 
made.  The  litigation  proceeds  on  both  sides  as  though  none 
had  been  made.  Bills  of  exceptions  are  prepared  upon  the 
like  belief;  and  only  when  a  copy  of  the  docket  is  asked,  for 
purposes  of  error  in  the  district  court,  is  the  entry  of  the 
supposed  consent  or  admission  noticed.  Bills  of  exceptions 
are  ordinarily  examined  by  both  parties  before  they  are  signed, 
but  the  justice  makes  up  his  docket  entry  himself,  and  without 
x)n8ultation  with  the  parties.  And  we  see  no  wisdom  in  en- 
larging the  scope  of  this  docket. 

For  this  error  the  judgment  must  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  accordance  with  the  viewa 
herein  expressed. 

All  the  Justices  concurring. 


Ck>H8TAT   POIBIBB    V.  LUOAB   FbTTBR. 

Ixjuircnoir;  Openxng  Highway,  An  injunction  will  lie  at  the  instance  of 
a  land-owner  to  restrain  a  public  officer  from  tearing  down  fences,  and 
attempting  to  q;>en  a  highway  through  the  plaintiff's  premises,  where 
no  l^al  highway  has  been  established;  and  the  solvency  of  such  officer 
Is  no  defense  to  the  action.  [Kvrhpatrick  v,  HurUf  4-521 ;  R.  R,  v,  Wheaton, 
7-232;  Matten  v.  McHoUand,  I^IS;  Oliphant  v.  (hmm'n,  18-886;  Minmg 
Cb.  9.  Drake,  86-345.] 

Error  from  Dtmiphan  District  ChurL 

LffJUHOTiOK,  brought  by  Fetterj  against  Foiriery  trustee  ol 
Washington  township.  Fdter  alleged  that  he  was  the  owner 
in  fee  simple  of  a  certain  quarter-section  of  land  lying  in 
Washington  township,  and  alleged  that  Poiriery  as  trustee  ol 
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said  township,  <'on  the  7th  of  March  1877,  aniawfally  entered 
upon  said  premises  of  plaintiff,  and  threatened  and  attempted 
to  throw  down  the  fences  of  the  plaintiff  for  the  purpose  of 
laying  oat  and  opening  a  public  highway  along  and  near  to 
the  south  side  of  the  lands  of  the  plaintiff,  and  leave  thereby 
the  said  premises  open  and  uninclosed^  that  said  lands  are 
under  cultivation ;  that  the  throwing  down  of  said  fences,  and 
leaving  said  lands  open  and  uninclosed,  and  the  appropriation 
of  said  portion  of  said  lands  for  the  purposes  of  a  public  high- 
way, would  work  great  and  irreparable  injury  to  the  plaintiff; 
that  defendant  still  threatens  to  pull  down  and  throw  open 
said  fences,  and  appropriate  said  portion  of  said  land  for  the 
purposes  of  a  public  highway;  that  no  highway  now  exists  or 
ever  did  exist  in  said  portion  of  said  described  land,  and  that 
said  acts  of  said  defendant  if  permitted  to  be  performed, 
would  be  wholly  illegal,  and  would  work  great  and  irreparable 
damage  to  the  plaintiff',  and  that  the  plaintiff  has  no  adequate 
remedy  at  law."  The  petition  was  sworn  to.  A  temporary 
injunction  was  granted,  which  was  afterward,  at  the  March 
Term  1877  of  the  district  court,  made  perpetuaL  Poirier 
brings  the  case  here  on  error. 

JF.  K.  Armstrong y  for  plaintiff  in  error: 

A  mere  trespass  cannot  be  restrained  by  injunction:  7  Johns. 
Oh.  315;  6  Ohio,  166;  7  Kansas,  232.  It  is  not  to  be  presumed 
that  the  trespasser  is  without  property  and  unable  to  respond 
in  damages.  This  must  be  shown :  6  Ohio,  168 ;  20  Mo.  79. 
In  a  petition  for  an  injunction,  a  general  averment  that  threat 
ened  damages  are  irreparable,  is  insufficient.  It  must  be 
shown  in  what  they  will  be  irreparable:  59  Mo.  99;  41  Mo. 
480;  49  Mo.  410. 

Price  ^  Seatley^  for  defendant  in  error: 

We  do  not  dispute  the  proposition,  that  an  injunction  wiL 

not  lie  to  restrain  a  naked  trespass ;  but  where  that  trespass, 

•if  permitted  to  continue  and  remain;  will  ripen  into  an  ease- 
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ment,  then  injunction  is  the  proper  remedy:  Willard's  £q. 
Juris.  881,  882;  12  Ohio  St  642;  17  Ohio,  840;  11  Ohio  St. 
878  to  680;  1  Ohio  St  568.  The  trespass  which  we  complain 
of,  if  permitted  to  continue,  would  ripeu  into  an  easement,  or 
it  would  involve  a  multiplicity  of  suits  against  every  man  who 
attempted  to  travel  the  highway  which  the  plaintiff  in  error 
attempted  to  open.  In  either  case,  whether  to  prevent  a  mul- 
tiplicity of  suits,  or  to  prevent  the  public  from  obtaining  an 
easement  upon  the  land  of  defendant  in  error,  injunction  is 
the  proper  remedy.  Plaintiff  in  error  attempted  to  establish 
a  public  highway  upon  the  land  of  defendant  in  error  without 
any  color  or  authority  of  law;  and  of  course  that  establishment 
of  a  permanent  highway,  if  permitted  to  continue,  would  ripen 
into  an  easement.  Such  an  itgury  is  irreparabUy  and  the  bare 
statement  of  the  proposition  of  itself  shows  in  what  respect 
the  injury  will  be  irreparable. 


The  opinion  of  the  court  was  delivered  by 

Brewbb,  J.:  Action  of  injunction,  to  restrain  defendant,  as 
a  public  officer,  from  tearing  down  fences  for  the  purpose  of 
opening  a  public  highway  through  plaintiff's  land,  where  in 
&ct  no  highway  had  ever  been  established.  The  petition 
alleges  ownership  by  plaintiff,  the  non-existence  of  a  highway, 
and  the  acts  and  threatened  acts  of  the  officer.  The  question 
arises  on  demurrer;  and  it  is  objected  that  the  wrong  is  a 
mere  trespass,  that  the  trespasser  is  not  alleged  to  be  insolvent, 
and  that  a  general  allegation  that  the  threatened  damages  are 
irreparable  is  insuffieient,  and  that  it  must  be  shown  in  what 
respect  they  will  be  irreparable.  We  see  no  error  in  the  rul- 
ing of  the  district  court  A  mere  trespass  will  not  be  re- 
strained; {Qylf  JSailroad  Co.  v.  Wheaton,  7  Kas.  232;)  but 
where  the  trespass,  if  permitted  to  continue,  will  ripen .  into 
an  easement,  there  injunction  will  lie;  KirkendaU  v.  Hvnt^  4 
Kas.  521.  As  is  said  in  Willard's  Equity  Juris.,  p.  881, 
"While  for  a  mere  naked  trespassj  when  the  remedy  at  law  is 
full  and  adequate,  equity  will  not  interpose,  yet  for  the  pur- 
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pose  of  quieting  a  possessioD,  qt  preventing  a  multiplicity  oi 
actions,  or  where  the  value  of  the  inheritance  is  in  jeopardy, 
or  irreparable  mischief  is  threatened  in  relation  either  to 
mines,  quarries,  or  woodlands,  the  court  will  interfere  by  in- 
junction, even  against  a  person  acting  under  a  claim  of  right** 

Here  the  aot  sought  to  be  enjoined  is  not  a  mere  naked  tres- 
pass. It  disturbs  the  plaintiff's  possession,  and  will,  if  per- 
mitted to  continue,  ripen  into  an  easement  User  will  establish 
a  highway,  and  the  officer  is  attempting  to  create  the  user* 
The  law  will  protect  a  land-owner  in  his  possession  against 
any  unauthorized  interference  therewith*  See  as  cases  in 
point,  among  a  multitude,  Mc Arthur  v,  KeUey^  6  Ohio  189; 
Morehead  v.  L.  M.  Rid.  Co,^  17  Ohio,  840;  Anderson  v.CommWs 
HamiU<m  Co.,  12  Ohio  St  642;  Bofdnum  v.  G.  JB.  ^  C.  Rid.  Cb., 
80  Wis.  105;  Dddrkhs  v.  N.  ^  C.  Rid,  Cb.,  88  Wis.  219;  Wdgd 
v.Wcdshy  45  Mo.  560;  Carpenter  v.  Grisham^  69  Mo.  247.  The 
threatened  loss  of  his  land,  is  the  irreparable  injury,  and  it 
matters  not  how  solvent  he  may  be  wh^  seeks  to  take  it  or  to 
transfer  it  to  the  public  use,  the  courts  will  protect  the  pos- 
session of  the  owner. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


,    BOBBBT  McMlLLAK  V.  JoHK  A.  BaKBR. 

1.  RBLisr  FBOM  iNBQurrABLB  Judohbmt;  New  Fads;  Moiion.  Where  facts 
have  arisen  since  a  judgment  is  entered,  of  sach  a  natare  that  it  is  clear 
the  Judgment  ought  not  to  be  execated,  relief  i^nst  the  judgment  may 
be  given  upon  motion  to  vacate  the  same  at  the  term  at  which  the  judg- 
ment is  rendered,  if  the  fkcts  are  undisputed.  lMark9<m  v.  Kothmant 
29-722.] 

1  SupxRSBDKAS  Boin>;  Negligence,  A  party  is  not  to  be  charged  with  neg^ 
lect  because  he  omits  or  fails  to  give  a  supereedeae  bond  on  suing  out  a 
a  writ  of  error. 
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S.  ■  Where  a  judgment  in'  replevin  is  taken  upon  error  to  the 

supreme  court  for  review,  and  befor^  it  is  disposed  of  the  defendant  in 
error  obtains  judgment  against  the  plaintiff  in  error  on  the  replevin 
undertaking;  and  afterward  the  supreme  court  reverses  the  judgment  in 
the  case  of  replevin,  and  awards  a  new  trial,  and  at  the  same  term  of 
the  district  court  at  which  judgment  was  recovered  on  the  replevin  un- 
dertaking the  defendant  therein  moves  to  set  aside  and  annul  such  judg- 
ment because  since  the  rendition  thereof  the  judgment  in  replevin  has 
been  reversed,  it  would  be  very  onerous  to  deny  the  moving  party  relief 
because  he  had  not  applied  for  and  obtained  an  order  staying  proceed- 
ings in  the  case  removed  by  him  by  writ  or  petitioa  in  error,  as  the 
granting  of  such  an  order  would  have  rested  largely  in  the  discretion  of 
the  district  court    IHigbee  v.  McMiUan,  IS-ISS.] 

Error  from  Lyon  District  Court. 
MoMiLLAK,  ftt  the  March  Term  1877,  recovered  a  judgment 
against  Bakery  on  an  undertaking  given  by  Baker  and  another 
in  a  replevin  suit  Afterward,  but  at  the  same  term,  the  dis- 
trict court  set  aside  and  annulled  said  judgment;  and  of  this 
latter  proceeding  MeMUlan  complains,  and  brings  the  case 
here  for  review.  All  necessary  facts  are  stated  in  the  sub- 
joined opinion. 

JE.  S.  Waterburt/y  and  J".  J.  Bucky  for  ^iaintiff  in  error. 
RuggUSy  Scott  ^  Lynriy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  Prior  to  the  2d  of  February  1876,  one  F.  A. 
Higbee  commenced  an  action  in  the  district  court  of  Lyon 
county  against  Robert  McMillan,  the  plaintiff  in  error,  to  re- 
cover possession  of  certain  specific  personal  property.  Pur* 
suant  to  section  178  of  the  civil  code,  (Gen.  Stat.  662,)  a 
written  undertaking  was  executed  in  said  action  by  Baker,  de- 
fendant in  error,  and  John  Sebastian,  as  surety,  to  McMillan. 
On  6th  October  1876,  said  McMillan  recovered  judgment  in 
the  replevin  action  against  Higbee  for  a  return  of  the  per- 
8ut«m«Dt«r     Bonal  property,  and  $180  damages  for  detention,  or 

^"'^  for  $858  in  case  a  return  could  not  be  had,  and 

$215.65  costs.  Upon  the  failure  to  obtain  the  property  under 
the  judgment,  and  the  execution  having  been  returned  nvUa 
bona^  on  2d  February  1876,  McMillan  filed  his  petition  against 
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Baker  and  Sebastian  on  the  replevin  undertaking  signed  by 
them.  Ko  service  was  had  apon  Sebastian,  and  Baker  only 
defended.  Before  the  commencement  of  this  action  on  the 
undertaking,  and  on  October  SOth  1875,  Higbee  had  filed  his 
petition  in  error  in  this  court  to  reverse  the  judgment  of  Octo- 
ber 6th  1875,  in  the  case  of  McMillan  against  him.  No  su- 
persedeas order  was  obtained  in  the  latter  case,  and  the  cases 
of  Sigbee  v,  McMillan^  in  the  supreme  court,  and  of  McMillan 
V.  BakeTy  in  the  district  court,  were  pending  ..  portion  of  the 
same  time.  No  reference  was  made  by  Baker  in  his  answer 
to  the  error  proceedings  then  being  prosecuted  in  this  court  by 
Higbee,  and  on  March  27th  1877,  McMillan  obtained  judg- 
ment in  the  lower  court  against  Baker  for  $1,108.98,  and  costs. 
The  case  was  tried  by  the  court,  a  jury  having  been  waived. 
On  the  9th  of  May  1877,  this  court  decided  the  case  of  Higbee 
V.  McMillan^  and  reversed  the  judgment  of  October  6th  1875, 
and  awarded  a  new  trial.  (18  Kas.  188.)  On  May  22d  1877, 
and  while  the  March  term  of  the  district  court  of  Lyon 
county  was  still  in  session,  the  defendant  in  error  filed  his  mo- 
tion in  that  court,  to  set  aside,  vacate  and  annul  the  judgment 
rendered  on  March  27th  1877,  on  the  ground  that  since  the 
rendition  of  the  judgment,  this  court  had  reversed  the  judg- 
ment of  the  district  court  of  Lyon  county  in  the  case  of  Slg- 
bee  V,  McMillan,  that  being  the  judgment  upon  which  the  cause 
of  action  of  McMillan  v.  Baker  was  founded.  Upon  the  hear- 
ing of  the  motion  the  mandate  of  this  court  in  SRgbee  v.  Mc" 
Millan  was  produced  and  given  in  evidence,  and  the  judgment 
of  the  March  term  1877,  was  thereon,  and  at  the  same  t^rm, 
vacated  and  set  aside.  The  plaintiff  in  error  excepted  to  such 
ruling  of  the  district  court,  and  now  asks  that  the  order  of 
vacation  be  reversed. 

The  court  below  committed  no  error.  The  relief  allowed 
assimilates  to  the  remedy  provided  by  writ  of  audita  querela. 
1.  Relief,  from  Thc  oHgiual  purposc  of  the  writ,  and  the  one  to 
meS  "  *'  which  it  was  generally  confined  was,  that  of  reliev- 
ing a  party  from  the  wrongful  acts  of  his  adversary,  and  of 
permitting  him  to  show  any  matter  of  discharge  which  may 
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have  occurred  since  the  rendition  of  the  judgment,  leiM,  a& 
Blackstone  says,  ^^in  any  case  there  should  be  an  oppressive 
defect  of  justice,  where  a  party  who  hath  a  good  defense  is  too 
late  to  make  it  in  the  ordinary  forms  of  law/*  Powell  on  Ap- 
pellate Proceedings  defines  the  writ,  "as  a  proceeding  in  order 
to  be  relieved  from  the  final  judgment  and  execution,  on  ac- 
count of  some  objection  which  cannot  be  relieved  by  proceed- 
ings in  error.  It  is  founded  upon  some  matter  of  equity,  or 
fraud,  or  release,  or  something  of  the  like  nature^  which  has 
transpired  since  the  rendition  of  the  judgment,  that  renders 
it  inequitable  and  unjust  that  it  should  be  enforced  "  (Ch.  10, 
p.  877.)  These  writs  of  aiidita  querela  have  now  become  almost 
obsolete,  being  generally  superseded  by  the  more  convenient 
practice  of  obtaining  the  relief  upon  motion;  and  wherever 
these  writs  wquld  lie  at  common  law,  as  a  rule,  relief  may  be 
granted  on  motion.  If  the  right  to  relief  is  questionable,  or 
if  the  facts  of  the  case  are  disputed,  the  court  may  remit  "ihe 
moving  party  to  a  formal  petition,  so  that  issues  may  be  duly 
joined.  In  this  case,  there  was  no  issuable  question  in  contro- 
versy on  the  motion,  after  the  introduction  of  the  mandate  o^ 
this  court;  and  as  the  district  court  has  ample  control  over  its 
own  orders  and  judgments  during  the  term  at  which  they  are 
rendered,  and  the  power  for  good  cause,  to  vacate  or  modify 
them  in  its  discretion,  the  order  vacating  the  judgment  wa^* 
rightfully  granted. 

The  strongest  argument  made  against  the  action  of  the  dis- 
trict court  is,  the  statement  that  no  supersedeas  bond,  or  under- 
LBaptfMdMs  taking  to  stay  the  execution,  was  ever  given  in  the 
bMMi;n«tiMk.  proceeding  in  error  in  this  court  in  the  case  of 
Btgbee  v.  McMillan^  and  that  the  defendant  in  error  did  not 
apply  to  the  court  below  before  judgment  for  a  stay  of  pro- 
ceedings in  his  case,  until  this  court  had  disposed  of  the 
original  case  in  which  the  bond  was  given.  The  authorities, 
however,  make  these  no  sufiicient  reasons  for  denying  the  mo- 
tion, 88  it  is  held,  that  a  party  is  not  charged  with  neglect, 
becaose  be  omits  or  fails  to  give  a  supersedeas  bond  on  suing 
out  a  writ  of  error,  and  that  it  would  be  a  very  onerous  rule 
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to  deny  the  moving  party  relief,  because  he  did  not  apply  for 
and  obtain  an  order  staying  proceedings,  as  the  granting  of 
such  an  order  would  have  rested  largely  in  the  discretion  of 
the  court.  JEtna  Insurance  Company/  v.  Aldrich^  88  Wis.  107; 
Parmalee  v.  W heeler j  32  Wis.  429;  Coolq/  v.  Oregory^  16  Wis. 
308 ;  Wetmore  v.  Law^  84  Barb.  615. 
The  order  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 


MicHABL  Oassidy  V.  M.  0.  Fleak. 

1.  Sheriff — It  Irderetted  va  Adion  AgaiiMt  Hi$  Deputy,  Officially,  In  an 
action  of  replevin,  where  an  affidavit  is  filed  in  the  case  by  plaintiff,  his 
agent,  or  attorney,  that  the  defendant,  at  the  time  and  before  the  com* 
mencement  of  the  action  was  a  deputy-sheriff  in  the  county  where  such 
suit  was  instituted,  and  took  the  property  described  in  the  petition  in 
his  capacity  as  deputynsheriff  of  said  county,  such  affidavit  shows  that 
the  sheriff  is  interested  in  the  case. 

2. Process  Issued  to  Coroner;  Interest  of  Sheriff  to  he  Shown.    In  the 

absence  of  any  allegation  in  the  petition  that  the  sheriff  is  interested  in 
the  action,  before  the  original  or  other  process  shall  be  directed  to  the 
coroner  to  execute,  on  account  of  the  interest  of  the  sheriff  in  the  action, 
an  affidavit  must  be  filed  by  the  plaintiff,  his  agent,  or  attorney,  showing 
that  the  sheriff  is  interested. 

3.  Amindmsnt,  qf  Affidavit;  Curing  Error,  Where  the  affidavit  in  such  a 
case  is  otherwise  sufficient,  and  is  actually  made  at  the  commencement 
of  the  action  by  one  of  the  attorneys  of  the  plaintiff,  but  fiuls  to  show 
this  fact  on  its  face,  the  defect,  or  informality,  can  be  cured  by  an  amend- 
ment IBurton  v.  Robinson,  5-293;  Foreman  v.  Carter,  9-674;  Tracy  «• 
FUak,  29-610.] 

Mrar  Jrom  Osage  District  Court, 

Fleak  was  a  deputy-sheriff,  and  as. such  officer,  levied  a  writ 
of  execution  held  bj  him  on  certain  property  which  Cassidy 
claimed  was  exempt  from  seizure  and  sale.  Cassidy^  to  recover 
such  property,  brought  replevin  against  Fleak,  (and  not  against 
the  sheriff.)  The  process  was  directed  to  the  coroner,  and  for 
certain  supposed  defects  in  the  proceedings  the  district  court, 
at  April  Term  1877,  dismissed  the  action.  Oassub/  brings  the 
case  here. 
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John  MartiUy  and  Wm.  Thompson^  for  plaintiff. 
JoTnes  RogerSy  and  E.  M.  Scmford^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoRTOK,  C.  J. ;  Plaintiff  in  error  brought  his  action  in  re- 
plevin against  defendant  in  error,  in  the  district  court  of  Osage 
county,  to  obtain  possession  of  a  horse  alleged  to  have  been 
wrongfully  detained  by  him.  The  summons  and  writ  of  re- 
plevin were  directed  to  and  served  by  the  coroner  of  Osage 
county.  The  defendant  filed  no  answer,  but  made  a  special, 
appearance  and  asked  the  court  to  strike  the  pretended  sum- 
mons and  the  pretended  writ  of  replevin  from  the  files,  for  the 
reason  they  were  not  directed  to  or  served  by  the  proper  offi- 
cer, and  for  want  of  any  legal  service  on  the  defendant.  The 
plaintiff',  pending  this  motion,  interposed  a  request  to  be  al- 
lowed to  produce  and  offer  testimony  to  show  that  a  certain 
afiidavit  filed  at  the  institution  of  the  action  was  made  by  the 
attorney  of  the  plaintiff.  This  the  court  refused  to  allow. 
The  plaintiff'  then  asked  leave  to  amend  the  affidavit  by  in- 
serting the  words,  ^'that  he  is  attorney  for  the  said  plaintiff." 
This  was  also  refused.  The  plaintiff  then  asked  leave  to  file 
an  amended  affidavit,  which  amended  affidavit  was  then  offered 
to  the  court  This  again  the  court  refused  to  allow.  The 
court  granted  the  motion  of  the  defendant,  and  struck  the 
summons  and  writ  of  replevin  from  the  files,  and  set  aside  the 
service,  and  entered  judgment  of  dismissal  of  the  action,  with 
costs  taxed  against  the  plaintiff.  All  of  these  rulings  were 
over  the  objection  of  the  plaintiff,  and  the  points  are  all  saved 
by  proper  exceptions.  The  affidavit  filed  at  the  commence- 
ment of  the  case  is  as  follows: 

(Ti/fe,  and  Venue.)  "S.  B.  Bradford,  being  first  duly  sworn, 
deposeth  and  says,  that  M.  C.  Fleak,  the  defendant  above 
named,  at  the  time  and  before  the  commencement  of  this  ac- 
tion was  a  deputy-sheriff  of  Osage  county,  and  in  said  capacitv 
as  deputy-sherifi^  took  the  said  property  described  in  the  peti- 
tion herewith  filed."  {Name^  ana  Jurat) 

Sections  118  and  119,  ch.  25,  Gen.  Stat,  provide  in  sub- 
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stance,  that  the  clerk,  in  cases  pending  in  district  court,  shall 
direct  the  original  or  other  process  to  the  coroner,  who  shall 
execute  the  same  in  like  manner  as  the  sheriff  might  or  ought 
to  have  done,  when  the  sheriff  shall  be  a  party  to  the  case, 
or  whenever  any  party  to  the  case,  his  agent,  or  attorney, 
shall  make  and  file  with  the  clerk  an  affidavit  stating  that  he 
believes  that  the  sheriff  will  not,  by  reason  of  either  partial- 
ity, prejudice,  consanguinity,  or  interest,  faithfully  perform 
his  duties  in  any  suit  commenced,  or  about  to  be  commenced 
in  said  court  Sec.  701  of  the  civil  code  further  provides: 
•"An  order  for  a  provisional  remedy,  or  any  other  process  in 
an  action  wherein  the  sheriff  is  a  party,  or  is  interested,  shall 
be  directed  to  the  coroner."  Construing  these  various  sections 
together,  we  are  of  the  opinion  the  district  court  committed 
error  in  refusing  the  amendments,  and  in  dismissing  the  case. 
The  sheriff  was  responsible  for  the  official  acts  of  his  deputy, 
and  liable  on  his  official  bond  for  his  misconduct.  (Sec.  103, 
ch.  25,  Gen.  Stat.)  Hence,  according  to  the  statements  of  the 
affidavit,  the  sheriff  was  interested.  Therefore  the  summons 
and  writ  were  not  irregularly  served.  In  the  absence  of  any 
allegation  in  the  petition  that  the  sheriff  was  interested,  the 
affidavit  should  have  been  made  by  the  plaintiff,  his  agent,  or 
attorney,  and  this  fact  should  have  appeared  in  the  affidavit; 
but  under  the  provisions  of  the  code  for  amendments  of  any 
process,  or  proceeding,  in  the  furtherance  of  justice,  the  court 
below  should  have  permitted  the  affidavit  to  have  been 
amended  to  show  that  at  the  time  the  same  was  made  S.  B. 
Bradford  was  the  attorney  of  the  plaintiff;  or  the  court  might 
have  permitted  the  amended  affidavit,  which  was  presented, 
to  have  been  filed.  As  the  affidavit  was  actually  made  by 
the  attorney  of  the  plaintiff,  and  not  being  fatally  defective, 
an  opportunity  should  have  been  given  to  rectify  the  defect, 
or  rather  its  informality,  when  the  attention  of  the  court  was 
called  to  it.  JRobmson  v.  Burton^  5  Kas.  293;  Foreman  v.  Carter j 
9  Eps.  Q74*  Se<?.  701  of  the  code  does  not  provide  for  an  affi- 
davit; but  it  would  be  inconsistent  with  the  other  provision^ 
of  the .  codd  to  permit  the  clerk  in  suoh  ca8e9  to  |tct  upon  his 


JANUARY  TERM,  1878.  ,  67 

Weeks  v.  Medler. 

own  knowledge,  or  verbal  information  received  fi*om  others. 
If  an  affidavit  is  to  be  filed,  it  should  of  course  be  made  b; 
some  one  interested,  and  not  by  a  mere  volunteer. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded  with  instructions  to  permit  the  affidavit  to  be 
amended;  and  when  amended,  to  overrule  the  motion  to  set 
aside  the  service  and  strike  the  writ  and  BQmmons  from  the 
files. 

All  the  Justices  ooncurring. 


W.  T.  Wkbks  v.  Chaklbs  Mbdlbr. 

L  Petition  in  Bbbob;  DimiMMl  qf  One  FeHHon,  no  Bar  to  FiUng  Another, 
Where  one  petition  in  error  is  dismissed  on  the  ground  that  the  record 
attached  thereto  is  illegal  and  insufficient^  such  dismissal  is  no  bar  to  a 
subsequent  action  based  upon  a  legal  and  sufficient  record,  and  brought 
within  the  time  allowed  by  law. 

2.  JuBOB;  IncompeieM,  on  Second  Trial,  That  one  has  formerly  been  a 
juror  in  the  same  cause,  is  by  statute  ground  of  principal  challenge;  and 
to  bring  one  witiiin  this  statute  it  is  not  essential  that  the  case  shall  ' 
have  been  at  such  former  time  fully  tried  and  verdict  returned,  or  the 
jury  discharged  because  unable  to  agree.  It  is  enough  if  the  case  has 
been  partially  tried,  and  a  portion  of  the  testimony  received  and  heard 
by  the  jury. 

S.  Wrfiten  GoNTBAcr;  Parol  Evidence;  Cotemporary  Parol  OontracL  While 
parol  testimony  is  inadmissible  to  change  or  contradict  the  terms  of  a 
written  contract,  yet  a  parol  contract  may  be  made  between  the  parties 
cotemporaneously  with  the  execution  of  the  written  agreement,  pro- 
Tiding  it  is  separate  and  independoit,  and  its  terms  in  no  way  conflict' 
ing  with  or  contradictory  of  the  written  stipulations.  Thus,  where  A. 
sold  to  B.  a  sewing-machine  at  a  stipulated  price,  and  received  a  nego- 
tiable note  in  payment  therefor,  Tield,  that  it  was  competent  for  B.  to 
prove  a  cotemporaneous  parol  agreement  that  A.  would  ftirnish  him 
work  for  said  machine  at  a  stipulated  price  and  within  a  stipulated 
time,  and  a  breach  of  said  contract  by  A.;  and  B.  can  set  off  the  damages 
snsiained  by  said  breach  against  the  money  due  on  the  note.  IPember-' 
ton  V.  Hoogier,  1-108;  Rose  v.  Madden,  1-447;  Logan  v,  ffartwell,  5-649; 
ShdUm  9.  Dunn,  6-128;  FetguMon  v.  TuU,  8--870;  Simpson  v.  Kimberlin,  12^ 
1^79;  Babcook  «.  D^ford,  14^408;  Shepherd  v.  Haas,  14-443;  Jbdd  v.  AUrn, 
18-^45;  MeNamara  v.  CSilver,  22-670;  S.  M.  Oo.  v.  Rheinschady  25-536; 
Dodgev.  Oaiis,  27-763;  Thon^on  v.  Mfg.  Co^  29-486,  487;  Hopkms  o.  R.  R., 
29-650.] 

4.  Pbomibsobt  Kote;  Action  by  Owner,  Wiihoul  IndorsemenL    One  who  is  in 
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fact  the  owner  of  a  note  negotiable  by  indoreement,  may  maintain  an 
action  upon  it,  although  no  indorsement  thereof  has  been  made  to  him; 
and  an  indorsement  subsequent  to  the  commencement  of  the  action, 
made  by  the  payee,  will  relate  back  to  and  ratify  a  prior  sale  of  the 
note  made  by  an  agent  of  such  payee.  IBanking  Co,  v,  Riley  Co.  Bank, 
30-165.] 

Mr  or  from  Neosho  District  Court. 

Mbdleb,  in  November  1874,  commenced  suit  in  a  justice's 

court  against  Weeks  upon  the  following  promissory  note : 

"$45.00.  Erie,  Kansas,  June  6th,  1872. 

"  Twelve  months  after  date  I  promise  to  pay  to  the  order  of 
A.  Sumner,  forty-five  dollars,  for  value  received,  and  payable 
only  on  presentation  of  this  note,  with  interest  at  the  rate  of 
ten  per  cent,  per  annum  after  maturity,  payable  at  Erie,  Kan- 
sas, subject  to  the  conditions  in  the  margin  of  this  note. 

"William  T.  Wbbks." 

On  the  margin  of  said  note  is  the  following  writing,  to-wit: 

^^  Note  J  and  Agreement. — It  is  agreed  between  the  maker  of 
this  note  and  A.  Sumner,  that  the  Wheeler  &  Wilson  sewing- 
machine,  'No.  68,416,  for  the  use  of  which  to  the  maturity 
thereof  this  note  is  given,  is  and  shall  remain  the  property  of 
A.  Sumner,  and  that  in  default  of  payment  thereof  that  said 
machine  shall  be  returned  to  said  A.  Sumner,  hiB  agent,  or 
attorney." 

On  the  back  of  said  note  there  was,  at  the  commencement 

of  the  suit,  the  following  indorsement: 

^^Sept  27th  1873:  I  sign  this  note  over,  without  recourse. 

"D.  Care,  Per  Robinson.^* 

Garr  was  the  agent  of  Sumner  for  the  selling  of  sewing- 
machines,  and  Robinson  was  a  sub-agent,  in  the  employ  of 
Carr.  Medler  recovered  judgment  before  the  justice.  Weeks 
carried  the  cause  to  the  district  court  by  petition  in  error,  and 
that  court  reversed  the  judgment  of  the  justice,  and  retained 
the  cause  for  trial.  In  the  district  court,  both  parties,  by  leave 
of  court,  filed  new  pleadings.  In  such  new  pleadings,  Medler 
alleged  the  execution  and  delivery  of  the  note  by  Weeks  to 
Sumner,  set  out  a  copy  of  the  note,  and  averred  that  said  note 
was  indorsed  as  follows: 

<<For  value  received  I  assign  this  note  to  Charles  Medler, 
without  recourse.  A.  Sumner." 
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The  petition  also  alleged,  that  said  note  was,  before  the  com- 
mencement of  the  action,  sold  and  delivered  to  plaintiff. 
Weeks  answered,  setting  up  several  defenses,  one  of  which 
veas,  that  Medler  was  not  the  owner  and  holder  of  said  note 
when  the  action  was  commenced,  and  denied  that  at  such  time 
it  contained  the  indorsement  alleged  by  Medler;  and  he  fur- 
ther alleged,  that  all  the  interest  Medler  had  in  the  note  he  had 
acquired  since  the  commencement  of  the  action.  As  a  fourth 
defense.  Weeks  alleged  that  a  special  contract  with  reference  to 
the  payment  of  the  note  was  made  with  Sumner  at  the  time  oi 
the  execution  of  the  note,  which  contract  he  claimed  Sumner 
had  not  complied  with.  The  nature  of  this  defense  is  fully 
stated  in  the  opinion,  infra.  Other  facts  and  proceedings  are 
also  stated  in  the  opinion.  Trial  at  the  December  Term  1875. 
Verdict  and  judgment  in  favor  of  Medler ^  and  Weeks  brings  the 
case  here  on  error. 

L.  StilboeUj  for  plaintiff  in  error: 

1.  The  court  erred  in  overruling  the  challenge  of  plaintifl 
in  error  to  the  jurors.  The  record  shows  that  nine  of  the 
jurors  who  tried  the  case  served  as  jurors  in  the  same  case  at  a 
previous  trial.  I  respectfully  submit,  that  those  gentlemen 
having  been  sworn  as  jurors,  and  having  heard  all  the  testi- 
mony on  one  side  of  the  case,  had  served  as  ^'jurors  in  the 
same  cause,'*  within  the  meaning  of  §  270  of  the  code.  The  • 
fact  that  they  did  not  render  a  verdict,  can  make  no  difference. 
If  the  rendition  of  a  verdict  was  requisite  before  they  could  be 
considered  as  having  ^'served  as  jurors,"  then  in  all  cases 
where  a  jury  disagree,  and  are  discharged,  they  can  be  called 
right  into  the  jury  box  again,  and  the  only  way  to  get  rid  oi 
them  is  by  a  wearisome  examination  of  each  juror  as  to 
whether  or  not  he  has  '^formed  an  opinion.'*  When  it  appears 
that  a  person  has  once  served  as  a  juror  in  the  same  cause, 
whether  the  jury  agreed  or  not,  or  whether  he  heard  all  the 
evidence  or  not,  the  fact  that  he  has  ^^  served  as  a  juror,*'  how 
ever  slight  or  incomplete  the  service  may  have  be^n,  absolutely 
disqualifies  him.  15  Ohio  St  475. 
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2.  The  oourt  erred  in  overruling  the  demurrer  of  pUiotiff 
in  error  to  the  evidence  of  Medler.  The  sabstance  of  such 
testimony  was  this:  that  he  got  the  note  in  suit  of  a  man 
named  Robinson,  whom  he  entirely  failed  to  connect  with  the 
payee,  A,  Sumner,  in  any  way;  and  that  after  the  suit  was 
commenced  he  sent  the  note  to  A.  Sumner,  and  it  came  back 
with  what  purported  to  be  A.  Sumner's  indorsement  on  it 
{4  Kas.  412;  16  Kas.  492.)  The  right  of  plaintiff  below  to 
recover  depended  entirely  upon  his  being  the  owner  of  the 
note  in  suit  at  the  time  of  the  commencement  of  the  action. 
As  a  general  rule,  it  is  the  state  of  facts  existing  at  the  time  of 
the  commencement  of  an  action,  that  determines  the  liabilities 
of  parties  thereto.  24  Mich.  232. 

8.  The  court  erred  in  excluding  the  evidence  offered  by 
plaintiff  in  error,  to*  prove  the  matters  alleged  in  the  fourth 
defense  of  his  answer.  The  court  below  held  that  the  pro- 
posed evidence  would  contradict  the  face  of  the  note  sued  on, 
and  was  therefore  inadmissible.  Suppose  that  the  evidence 
did  indirectly  have  that  effect:  does  it  follow,  that  when  par- 
ties have  had  negotiations  about  a  transaction  which  finally 
culminate  in  an  agreement,  and  one  party  gives  the  other  his 
note  for  a  sum  of  money,  that  when  the  maker  of  the  note 
is  sued  the  evidence  on  the  trial  is  simply  to  be  confined  to 
the  note?  There  is  probably  not  one  case  in  a  thousand  busi* 
.  ness  transactions  where  the  note  one  party  may  give  another 
contains  the  contract  which  gave  rise  to  the  note.  Take  the 
familiar  case  wherein  a  vendee  is  sued  on  a  note  and  he  pleads 
in  defense  a  breach  of  warranty.  The  note  may  not,  and  need 
not,  contain  a  word  about  the  warranty;  but  does  that  shut 
out  evidence  of  the  fitct  that  there  was  a  verbal  warranty  of 
the  thing  sold,  cotemporaneous  with  the  giving  of  the  note? 
And  it  seems  to  me  that  the  law  is  settled,  that  notwithstand- 
ing the  fact  that  there  mfty  be  a  written  agreement  between 
the  parties^  proof  may  always  be  made  of  a  cotemporaneous 
parol  agreement;  (14  Kas.  410;)  and  eqpi^6ially  so  where,  as 
in  this  case,  the  original  contract  iros  y9rhi»L»  iind  a  part  onl; 
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of  it  was  reduced  to  writiDg.  (1  Greenl.  Ev.,  §284a;  6  Heis- 
kell,  (Tenn.)  277;  68  K  C.  417,) 


C  F.  HutchingSy  for  defendant  in  error: 

1.  One  petition  in  error  having  been  dismissed,  (18  Eas. 
425,)  another  cannot  be  brought  assigning  the  same  errors. 
30  Miss.  105;  20  How.  467;  11  Kaa.  602. 

2.  The  jurors  had  not  once  "served  in  the  cause."  They 
had  found  no  verdict.  Neither  of  them  had  formed  or  ex- 
pressed any  opinion.  The  only  evidence  introduced,  before 
they  were  discharged,  was  the  mere  production  and  reading 
of  the  note.  (88  Ind.  465.) 

3.  The  testimony  showed  that  Robinson  had  authority 
from  Sumner.  At  all  events,  when  the  note  with  Robinson's 
indorsement  on  it  was  sent  to  Sqmner,  he  ratified  Robinson's 
act.  Ratification  is  retrospective  —  relates  back  to  the  act 
ratified,  and  is  "precisely  equivalent  to  a  previous  delegation 
of  authority."  (Wharton's  Agency,  §§68,  76,  77,  83,  163; 
Byles  on  Bills,  32;  19  N.  Y.  219;  43  Me.  364.)  It  was  not 
necessary  that  the  note  should  have  been  indorsed  when  the 
action  was  commenced.  The  indorsement  is  not  the  tiile,  but 
merely  the  evidence  of  it.  Possession  of  the  note  was  prima 
facie  evidence  of  ownership.  (Pomeroy  on  Rem.,  §  140,  p.  168; 
50  N.  T.  158.)  It  was  also  evidence  that  the  indorsement  was 
made  before  due.  The  plaintiff  was  required  to  prove  noth- 
ing after  the  production  of  the  note.  The  burden  of  proof 
as  to  ownership,  by  the  production  of  the  note,  was  thrown 
upon  defendant  He  did  not  convince  the  jury.  16  Am.  Law 
Reg.  498. 

4.  The  fourth  defense,  so-called,  is  no  defense.  (39  Ind.  399; 
45  Ind.  416;  51  Ind.  426,  448;  58  Ind.  221.)  The  rule,  that 
evidence  to  attach  conditions,  or  to  show  that  a  contract  to 
pay  money  was  really  a  contract  to  do  work,  cannot  be  intro- 
duced by  parol  to  contradict  a  writing,  applies  with  peculiar 
force  to  promissory  notes.  (26  Ohio  St.  38;  56  111.  444;  1  Denio, 
400;  61  Mo.  408;  38  Conn.  15;  51  Ind.  539;  12  Mete.  188.) 
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Besides,  there  was  no  evidence  that  the  pretended  agent  had  any 
authority  to  make  such  a  contract 


The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  case  has  been  here  before,  having  been 
brought  then  upon  an  attempted  "case-made/*  The  case- 
made  having  been  improperly  signed  and  allowed,  the  petition 
in  error  was  dismissed.  (18  Kas.  425.)  Counsel  for  plain* 
.  B  ..*.    .      tiff  in  error  had  however,  fortunately  for  his  client, 

1.  PetttioQ  In  7  J  7 

dSmiiJi*S?  preserved  some  of  the  errors  complained  of  in  two 
bills  of  exceptions,  which  were  as  appears  by  the  jour- 
nal entry  duly  allowed,  signed  and  ordered  made  a  part  of  the 
record.  The  dismissal  of  one  petition  in  error,  on  the  ground 
that  the  record  attached  to  it  is  illegal  and  insufficient,  is  no 
bar  to  a  subsequent  action  based  upon  a  legal  and  sufficient 
record.  There  has  been  no  adjudication  upon  the  merits,  no 
inquiry  into  the  alleged  errors.  The  record  has  not  heretofore 
been  so  presented  that  we  could  examine  it. 

Many  matters  are  presented  by  counsel  for  plaintiff  in  error, 
only  two  of  which  however  we  shall  notice.  And  the  first  is 
as  to  the  competency  of  certain  jurors.  The  case  was  called 
for  trial  on  the  17th  of  December,  a  jury  was  impanneled,  the 
plaintiff  offered  his  testimony  and  rested,  and  the  defendant 
offered  testimony  to  which  the  plaintiff  objected. 

{SSSitJui  ^^^  objection  was  sustained,  and  thereupon  de- 
fendant obtained  leave  to  amend  his  bill  of  par- 
ticulars by  verification.  Upon  this  plaintiff  applied  for  a 
postponement.  The  application  was  sustained,  the  jury  dis- 
charged, and  the  trial  postponed  to  the  28th  of  December. 
On  the  28th,  the  case  was  again  called  for  trial,  and  several 
of  the  jurors  who  served  on  the  trial  upon  the  17th,  were 
placed  in  the  jury  box.  The  defendant  duly  objected  to  them 
on  the  ground  that  they  had  served  as  jurors  upon  a  former 
trial,  but  the  court  overruled  the  challenge,  and  they  were 
sworn  and  served  as  jurors  a  second  time.  In  this  was  error. 
It  is  good  ground  of  challenge  by  the  statute,  that  one  ^'  has 
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formerly  been  a  juror  in  the  same  cause."  (Gen.  Stat,  p.  680, 
§270.)  And  to  bring  one  within  this  ground  of  challenge,  it 
is  not  essential  that  the  case  shall  have  been  at  such  former 
time  fully  tried  and  a  verdict  returned,  or  the  jury  discharged 
because  unable  to  agree.  It  is  enough  if  the  case  has  been 
partially  tried,  and  a  portion  of  the  testimony  received.  The 
idea  is,  that  a  juror  having  once  served  will  have  opinions 
more  or  less  strongly  settled  from  the  testimony  he  has  heard, 
and  of  course  he  will  have  such  opinions  whether  he  has  heard 
much  or  little  testimony.  Indeed,  it  would  seem  as  though 
there  were  greater  danger  of  injustice  from  a  juror  who  has 
heretofore  heard  only  one  side  of  the  case  than  from  one  who 
has  heard  both.  But  the  statute  authorizes  no  inquiry  as  to 
the  extent  of  the  influence  already  exerted,  or  the  strength  of 
the  opinions  already  formed  by  the  testimony.  It  is  enough, 
that  serving  as  a  juror  on  a  former  trial,  he  has  heard  the  tes- 
timony then  offered.  It  deems  it  safer  to  disqualify  all  such 
jurors.  Counsel  say  in  the  brief  tliat  nothing  was  given  in 
evidence  on  the  former  trial  but  the  note  sued  on,  and  that  the 
jurors  could  not  have  been  unduly  influenced  by  that.  The 
record  does  not  disclose  what  testimony  was  offered.  It  sim- 
ply shows  that  plaintiff  offered  his  testimony,  and  rested.  And 
on  the  second  trial,  as  appears  from  the  first  bill  of  excep- 
tions, he  offered  considerable  testimony  besides  the  note.  But 
whether  much  or  little,  they  heard  all  the  plaintiff's  testimony; 
and  if  that  made  out  a  jiriraa  facie  case,  and  they  heard  nothing 
more,  their  convictions  in  favor  of  the  plaintiff  would  naturally 
become  more  settled  and  fixed  during  the  interval  between 
the  two  trials,  and  they  would  scarcely  enter  the  second  in- 
quiry entirely  impartial  as  between  the  parties.  Famulenjer  v. 
Anderson^  15  Ohio  St.  475. 

The  second  matter  we  shall  notice  is,  the  refusal  of  the 
court  to  permit  the  defendant  to  offer  any  proof  of  the  mat- 
ters alleged  in  the  fourth  paragraph  of  his  answer.  The  action 
was  on  a  note  given  for  a  sewing  machine.  The  fourth  de- 
fense alleges  substantially,  that  at  the  time  of  the  purchase  of 


^ 


64  SUPREME  COURT  OP^KAifSAS. 

Weekfi  v.  Medler. 

the  machine,  and  the  giving  of  the  note,  the  vendor  and  payee 

agreed  to  furnish  the  defendant  all  th^  material 

^  ^'^!%tei"i^d  necessary  for  the  manu&cture  of  jQuilts  enouGrh,  at 

parol  ooatractB.  */        ■  ^  , 

a  stipulated  price,  to  pay  for  the  machine,  and  that 
payment  of  the  notes  was  to  be  demanded  only  in  case  of  a 
failure  on  the  part  of  the  defendant  to  manufacture  the  mate- 
rial as  furnished  into  quilts;  that  the  defendant  agreed  to  do 
this  work,  and  has  ever  since  been  ready  and  willing  to  do  it, 
and  has  repeatedly  demanded  of  the  vendor  such  material, 
and  the  latter  has  refused  to  deliver  it,  and  that  such  contract 
was  in  parol.  Of  the  rules  applicable  to  a  question  of  this 
kind,  that  parol  testimony  is  inadmissible  to  contradict  or 
change  the  terms  of  a  written  contract,  and  that  the  fact  of  a 
written  contract  does  not  exclude  the  possibility  of  a  valid 
cotemporaneous  parol  contract,  there  can  be  little  question. 
The  difficulty  is  in  the  application  of  these  two  rules.  It  is 
alleged  that  there  was  .a  cotemporaneous  contract,  and  its 
terms  are  given.  As  the  court  rejected  all  evidence  thereof, 
it  must,  for  the  purposes  of  the  case,  be  taken  to  be  the  feict. 
Was  it  valid?  Or  perhaps  more  correctly,  was  it  merged  in 
the  written  agreement?  That  depends  upon  whether  it  was  a 
separate  and  independent  agreement  It  may  be  conceded 
that  some  of  the  allegations  in  this  defense  are  of  matters  con- 
flicting with  the  terms  of  the  written  contract;  but  still  we 
think  that  it  is  distinctly  averred  that  there  was  a  cotempora- 
neous contract  for  work,  a  contract  separate  and  independent 
from  the  contract  evidenced  by  the  note,  and  in  no  respects 
contradictory  and  conflicting  with  its  terms.  The  one  is  a 
promise  to  pay  money;  the  other  a  contract  to  furnish  work. 
The  existence  of  either,  neither  conflicts  with  nor  contradicts 
the  other.  A.  contracts  to  sell  to  B.  a  horse,  at  a  stipulated 
price.  The  contract  is  reduced  to  writing.  At  the  same  time 
A.  contracts  with  B.  to  furnish  him  work,  hauling,  plowing,  or 
otherwise,  with  the  horse  sold.  The  latter  is  in  parol — yet  it 
in  no  manner  conflicts  with  or  contradicts  the  former.  Both 
may  have  been  made,  and  both  be  valid.  80  hare,  the  vendor 
sold  to  the  vendee  a  sewing-machine,  at  a  stipulated  price. 
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The  contract  therefor  was  reduced  to  writing.  At  the  same 
time  he  made  another  contract,  to  furnish  work  to  he  done  on 
the  machine.  This  was  in  parol.  But  its  elcistence  in  no 
manner  limits  or  contradicts  the  former.  Each  might  have 
been  made  without  the  other.  They  are  separate  and  inde- 
pendent contracts — one  a  contract  of  sale,  and  the  other  a 
contract  for  work.  By  breach  of  the  former,  the  vendee  be- 
came subject  to  an  action  for  the  stipulated  price.  By  breach 
of  the  latter,  the  promisor  became  liable  for  whatever  dam- 
ages the  other  party  suffered  from  the  former's  jbilure  to  fur- 
niflh  the  work;  and  as  the  note  was  not  transferred  until  after 
due,  Bnch  claim  for  damages  could  be  set  up  as  a  defense  in 
this  action.  We  have  assumed  in  this,  that  such  a  contract  i:\ 
fact  existed.  We  of  course  do  not  know  what  the  testimony 
will  disdoee;  but  having  alleged  such  a  contract,  defendant 
was  entitled  to  offer  testimony  to  prove  it.  Babcoek  v.  Defordy 
14  Kas.  408.  For  these  errors  the  judgment  must  be  reversed, 
and  the  case  remanded. 

It  may  be  remarked,  in  view  of  the  new  trial,  that  one  who 
b  in  &ct  the  owner  of  a  note  negotiahle  by  indorsement  may 
cActfMOBMtoi  maintain  an  action  upon  it,  although  no  indorse- 
""*"'  ment  has  been  made  to  him;  and  that  an  indorse- 

ment snbsequent  to  the  commencement  of  the  action  made 
by  the  payee  may  relate  back  to  and  ratify  a  prior  sale  of  the 
note  by  the  agent  of  the  payee,    A  new  trial  is  awarded. 

All  the  Justices  concurring. 
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Central  Branch  Railroad  Co.  v.  Thomas  Ingram. 

Dahagbs  fob  Killing  Stococ;  Demand,  Under  the  special  statute  of  1874, 
imposing  liahilitj  on  railroad  companies  for  stock  killed,  a  demand 
made  upon  the  general  superintendent  of  a  railway  company,  is  a  suffi- 
cient demand  upon  the  company.  [  U.  T.  Oo.  v,  Kendall,  20-518, 519 ;  R.  iS. 
V.  BvUmanj  22-639;  R.  R.  v.  McHenry,  24-501;  R.R.V.  Ahney,  30-41 ;  R.  R. 
V.  BeaUy,  35-265.] 

Error  from  Atchison  District  Court 

On  15th  November  1876,  Ingram  commenced  an  action 
against  the  Railroad  Company ^  before  a  justice  of  the  peace,  to 
recover  damages  for  the  killing  of  a  certain  mare,  on  the  line 
of  the  railroad,  and  also  for  an  attorney-fee  for  the  prosecution 
of  the  action.  Ingram  in  his  bill  of  particulars  alleged  that 
the  Railroad  Company  neglected  to  inclose  its  road  with  a  good 
and  lawful  fence,  and  that  by  reason  thereof  the  animal  was 
killed.  He  also  alleged  that  on  the  5th  of  October  1876,  he 
"  caused  a  written  notice  to  be  served  upon  W.  P.  Downs,  the 
duly-appointed  and  authorized  Superintendent  and  General 
Manager  of  said  0.  B.  U.  P.  Rid.  Co.,  demanding  the  full 
value  of  such  animal  so  killed  as  aforesaid."  There  was  no 
other  allegation  touching  a  demand.  When  the  action  came 
on  for  trial  before  the  justice,  the  defendant  objected  to  the 
introduction  of  any  evidence  on  the  part  of  the  plaintiff,  on 
the  ground  that  the  bill  of  particulars  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  either  at  common  law, 
or  under  the  statutes  of  this  state.  The  objection  was  over- 
ruled, the  defendant  excepting,  and  evidence  was  admitted, 
[n  order  to  prove  a  demand  under  the  statute,  the  plaintiff 
offered  in  evidence  a  writing  addressed  "To  The  Central 
Branch  Union  Pacific  Railroad  Company,"  giving  notice  of 
the  killing  of  said  mare,  September  11th  1876,  by  a  moving 
train,  claiming  the  value  thereof  to  be  $125,  and  demanding 
payment  of  said  sum,  "together  with  a  reasonable  attorney- 
fee,"  within  thirty  days.  It  was  admitted  by  the  parties  that 
"said  notice  was  delivered  to  W.  F.  Downs,  General  Superin- 
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tendent  of  said  Bailrbad  Compaajy  at  Atchison^  October  2d 
1876,  and  to  no  other  person."  Defendant  objected  to  the  in- 
troduction of  said  writing  in  evidence,  as  incompetent,  be- 
eanse  said  notice  was  not  served  upon  any  station-agent  or 
ticket-agent  of  the  company,  and  because  the  demand  made 
therein  was  for  an  uncertain  sum,  being  for  (125,  ^Hogetber 
with  a  reasonable  attorney-fee,"  the  amount  of  which  is  not 
stated  in  the  demand.  The  justice  overruled  the  objection,  and 
said  writing  was  introduced  in  evidence,  to  which  the  defend- 
ant excepted.  The  Railroad  Company  introduced  one  witness 
only,  and  his  testimony  related  solely  to  the  value  of  the  ani- 
mal. The  justice  made  general  findings  in  favor  of  the  plain- 
tiff, and  rendered  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant,  for  |110  debt,  (JIO  thereof  being  for  attorney- 
fee,)  and  (16.55  costs  of  suit  The  Railroad  Company  removed 
the  case  to  the  district  court,  where  the  petition  in  error  was 
heard  at  the  June  Term  1877,  A.  F.  M.,  judge  pro  iem.y  pre- 
siding. The  judgment  of  the  justice  was  affirmed,  and  the 
Railroad  Company  now  brings  the  case  here. 


D.  Martin,  for  plaintiff  in  error: 

1.  The  bill  of  particulars  not  showing  any  negligence  on 
the  part  of  the  railroad  company,  except  the  failure  to  fence 
its  road,  it  was  not  sufiicient  to  authorize  a  judgment  in  favor 
of  the  plaintiff  below,  independently  of  the  statute  of  1874 : 
21  Ind.  150, 152,  215;  28  Ind.  10;  17  Kas.  566.  But  we  think 
the  bill  of  particulars  insufficient  under  the  statute.  No  action 
can  be  maintained  under  the  statute  until  after  the  railway 
company  *'  shall  fail,  for  thirty  days  after  demand  made  there- 
for," and  '^  the  demand  may  be  made  of  any  ticket-agent  or 
station-agent  of  such  railway  company."  (Laws  of  1874,  p.  144, 
§§  2,  3.)  In  an  action  under  a  statute,  the  party  seeking  its 
benefit  must,  by  proper  averments,  bring  himself  within  its 
terms.  Has  the  plaintiff'  done  so  here  ?  He  does  not  allege  a 
demand  upon  any  ticket-agent,  or  station  agent,  nor  even  upon 
the  company.     Probably  an  averment  of  demand  upon  the 
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^'  company"  might  be  aided  by  a  presumption  that  the  demand 
was  made  upon  the  proper  officer,  and  bo  held  good.  But  here 
the  only  allegation  of  demand  is  that  notice  was  served  upon 
'*  the  duly -appointed  and  authorized  superintendent  and  general 
manager,"  etc.  We  contend  that  the  demand  under  this  stat- 
ute can  be  made  only  upon  some  ticket-agent  or  station-agent 
of  the  company;  and  that  a  demand  upon  a  superintendent  or 
general  manager  is  no  better  than  none  at  all :  Potter's  Dwar- 
ris  on  Statutes,  72;  11  Coke,  59,  64;  12  Abb.  Pr.  (N.  Y.)  35; 
2  Brev.  (S.  0.)  896;  86  Conn.  878;  7  Iowa,  262,  276,  284. 
Where  a  new  right  is  given  by  statute,  and  a  specific  remedy 
provided,  the  right  can  be  vindicated  in  no  other  way  than 
that  prescribed  by  the  statute :  Sedgwick  on  Stat  &  Const.  Lav, 
848;  5  Johns.  176;  IBlackf.  405;  7  Hill,  576;  6  C.L.J.  7i. 
The  word  "may**  is  frequently  construed  as  imperative,  espe- 
cially in  acts  of  parliaments  and  legislatures:  8  Atk.  Ch.  212, 
166.  This  is  especially  so  when  the  rights  of  third  parties  or 
the  public  are  concerned:  8  Eas.  623,  268. 

John  C.  Tomlinsorij  for  defendant  in  error. 

1.  This  case  was  tried  before  the  justice,  and  no  motion  was 
made  for  a  new  trial  by  plaintiff  in  error.  The  case  was  then 
taken  to  the  district  court,  and  the  judgment  of  the  justice  was 
affirmed,  and  no  motion  was  made  for  a  new  trial.  A  motion 
for  a  new  trial  was  necessary,  and  should  have  been  made  by 
plaintiff  in  error  in  the  justice  court,  and  in  the  district  court: 
13  Kas.  269;  2  Kas.  887. 

2.  The  demand  was  made  upon  the  superintendent  and  gen* 
eral  manager  of  the  railroad  company,  the  general  office  of 
the  company  being  the  nearest  office  to  the  place  where  the 
accident  occurred.  We  think  the  demand  sufficient.  The 
word  ^^  may,"  as  used  in  the  statute,  is  permissive,  not  manda> 
tory.  It  gives  individuals  the  right  to  do  a  certain  aet  for 
their  benefit,  and  the  law  leaves  it  to  their  discretion  whether 
they  will  pursue  the  remedy  or  not:  5  Cowen,  188;  7  Ind.  182; 
18  Ind.  27;  58  Me.  488;  6  Johns.  Ch.  100.  It  is  only  in  cases 
-where  public  interest  and  rights  are  concerned,  and  where  the 
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public  and  third  persons  have  a  claim  dsjure^  that  the  power 
should  be  exercised  of  construing  the  word  "  may  "  for  "  shall." 
9  Wis.  282;  77  Dl.  278;  89  N.  H.  486;  27  N.  J.  407. 

3.  Counsel  for  plaintiff  in  error  claims  that  the  demand 
made  was  for  an  uncertain  sum — being  for  a  "reasonable 
attorney-fee."  The  demand  could  not  be  made  for  a  specific 
amount,  for  attorney-fees,  for  the  reason  that  in  such  cases  an 
attorney-fee  is  not  due  until  suit  is  instituted,  and  the  amount 
is  to  be  governed  by  the  value  of  the  services  rendered  in  the 
prosecution  of  the  case. 


The  opinion  of  the  court  was  delivered  by 

Brsweb,  J. :  This  was  an  action  brought  under  the  law  o\ 
1874,  to  recover  for  the  value  of  a  certain  mare  killed  by  the 
train  of  defendant.  The  action  was  brought  before  a  justice 
of  the  peace,  and  upon  the  trial  judgment  was  rendered  in 
&vor  of  the  plaintiff.  A  bill  of  exceptions  was  taken,  and  thr 
case  removed  on  error  to  the  district  court,  and  upon  affirm 
ance  of  judgment  there,  is  now  brought  here. 

The  only  question  in  this  case  is,  as  to  the  sufficiency  of  the 
demand,  notice  of  which  was  served  only  upon  the  general 
superintendent.  The  statute  provides  that  an  action  may  be 
brought  if  the  railway  company  "shall  fail,  for  thirty  days 
after  demand  made  therefor  by  the  owner  of  such  animal,  or 
hid  agent  or  attorney,  to  pay  such  owner,  or  his  agent  or  attor- 
ney, the  full  value  of  such  animal,  if  killed,  or  damages 
thereto,  if  wounded!"  And  further^  in  a  subsequent  sectioil, 
that  "  the  demand  *  *  *  may  be  made  of  any  ticket-agent 
or  station-agent  of  such  railway  company."  Upon  this,  coun- 
sel invokes  the  aid  of  the  rule,  that  where  a  new  right  is 
created  by  statute,  and  a  specific  remedy  provided,  the  righi 
can  be  pursued  only  through  the  remedy  prescribed;  Almy  v. 
Harris^  5  Johns.  (K  T.)  176;  ^afford  v.  IngersoU,  8  Hill  (N. 
Y.)j  88;  Senwick  v.  Morris^  7  Hill  (N.  T.),  675;  and  insists, 
that  the  word  "may"  should  be  construed  as  equivalent  to 
'^must,"  inasmuch  as  the  rights  of  third  parties  are  concerned; 
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that  demand  is  a  prerequisite  to  any  action^  and  that  demand 
can  be  made  only  upon  a  ticket  or  station-agent.  We  cannot 
assent  to  this  claim,  nor  give  to  the  word  ^^may''  such  impera- 
tive construction.  An  examination  of  the  statute  indicates 
clearly  the  intention  of  the  legislature  to  enlarge,  by  the  third 
section,  rather  than  restrict  in  the  matter  of  demand,  and  that 
''may"  is  here  used  in  its  ordinary  and  permissive  sense,  and 
as  giving  to  the  owner  of  the  stock  an  additional  privilege  and 
increased  facility  in  the  collection  of  his  claim.  Were  this 
third  section  omitted,  notice  of  demand  would  have  been 
served  upon  some  general  officer  of  the  company,  or  some  one 
specially  charged  with  the  adjustment  of  such  claims.  But 
such  an  officer  may  not  be  easy  of  access  in  each  county 
through  which  the  road  runs,  and  so,  to  facilitate  the  collec- 
tion of  these  claims  this  section  was  added  authorizing  the 
service  of  notice  upon  ticket  and  station-agents — officers  who 
are  not  general  representatives  of  the  company,  and  whose 
duties  do  not  include  the  adjustment  of  such  claims,  but  who 
are  ordinarily  to  be  found  in  every  county.  Surely,  it  would 
be  strange  if  service  of  a  notice  was  good  upon  an  officer 
whose  duties  in  no  manner  embraced  the  subject-matter  of  the 
notice,  and  not  good  upon  one  charged  with  the  care  of  such 
matters,  or  one  having  general  control.  Before  such  an  in- 
tention is  imputed  to  the  legislature,  (and  it  is  the  legislative 
intention  which  we  are  to  ascertain,  and  which  must  control,) 
the  language  should  clearly  indicate  such  intention  to  require 
such  construction.  Again,  if  the  principal  were  an  individual  in- 
stead of  a  corporation,  a  statute  authorizing  notice  to  be  served 
upon  an  agent  would  not  be  construed  as  making  void  notice 
served  upon  the  .principal.  The  greater  includes  the  less. 
The  owner,  the  party  actually  responsible,  is  the  one  to  whom 
notice  in  the  end  is  to  go;  and  permitting  it  to  be  served  upon 
an  agent,  is  simply  granting  an  additional  aid  to  the  claimant. 
But  the  general  superintendent  of  a  company  represents  the 
company  for  all  purposes  connected  with  the  management  of 
its  road.  Ticket  and  station-agents  are  but  his  aids.  Contracts 
with  him  concerning  injuries  by  the  trains,  or  on  the  road,  and 
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promises  by  him  to  pay  for  such  injuries,  bind  the  company. 
Mo.  P.  Rtd.  Co.  V.  Thomas,  19  Kas.  266;  A.  ^  N.  Eld.  Co,  v. 
EdsneTj  18  Kas.  458.  Notice  to  him,  of  any  matter  connected 
with  such  injuries,  is  notice  to  the  company;  demand  upon 
him  is  demand  upon  the  company.  And  before  a  statute  is  to 
be  construed  as  limiting  his  capacity  to  represent  the  company 
as  to  any  matters  connected  with  the  management  of  the  road, 
the  language  must,  as  we  said  above,  be  plain.  We  conclude 
then  that  proof  of  demand  upon  the  general  superintendent  of 
a  railroad  company,  is  sufficient  proof  of  demand  upon  the 
company  to  authorize  a  recovery  under  the  special  statute  of 
1874.  So  far  as  the  notice  failing  to  specify  the  amount  of 
attorney-fees  claimed,  none  are  due  until  after  suit  is  brought; 
and  the  actual  value  of  the  animal  was  stated. 

We  have  considered  the  principal  question  in  this  case,  pass- 
ing by  the  question  of  practice;  but  our  silence  upon  the  latter 
must  not  be  construed  into  an  overruling  of  the  point  niade  by 
the  learned  counsel  for  defendant  in  error. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Comm'bs  of  Jbitbrson  OotTNTY  V.  Cyrbnus  Hudson. 

t  Bounitibb;  Hedgb  Fbnces;  Vested  RigfUt;  Act  of  18^7.  Section  2  Of  tl46 
act  to  encourage  the  growing  of  hedges,  etc.,  approved  20th  J^ebraary 
1867,  was  a  statute  providing  merely  for  giving  bounties  for  the  encour- 
agement of  the  growing  and  building  of  cet-tain  fences  therein  named, 
and  no  perron  could  have  such  a  vested  right  in  such  statute  as  to 
prevent  its  repeal.  A  person  might  have  a  vested  right  in  a  botinty 
aheady  earned,  or  accrued,  under  such  statute;  but  he  could  not  have  a 
vested  right  in  anything  further. 

1  «.    Amendment,  and  Repeal  of  StatvUe,    Said  section  2  waa  amende<l 

by  an  act  a)[>proved  2d  March  1871,  and  taking  effect  March  23d  1871. 
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The  amendment  was  made  hy  reenacting  the  whole  section  and  incor- 
porating the  amendment  therein.  This  new  and  amended  section  took 
the  place  of  the  original  section,  and  the  original  section  was,  by  virtue 
of  section  16  of  article  2  of  ttie  constitution,  repealed.  [Evcuu  «.  Adam$, 
21-123;  Que  v.  Bariholaw,  21-808;  Burgem  v.  R.  B,  18«^8, 57.] . 

Mror  from  Jefferson  District  Court. 

Hudson  had  judgment  at  the  November  Term  1875  of  the 
district  court,  and  the  Board  of  County  Commissioners  brings 
the  case  here  for  review.  The  subjoined  opinion  contains  a 
full  statement  of  all  necessary  facts. 

W.  F.  GUM}/,  and  Peck,  Ryan  f  Johnson^  for  plaintiff  in 
error,  that  upon  the  agreed  statement  of  facts  Hudson  was  not 
entitled  to  recover,  cited,  1  Pars.  Cont  6;  4  Wheaton,  197;  2 
Bl.  Com.  446;  2  Leon,  224;  Cooley  Const  Lim.  275;  9  Kas. 
171. 

J.  C.  Foster,  and  J.  H.  Bermettj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  On  20th  February  1867,  the  legislature  of 
Kansas  passed  an  act  providing  among  other  things,  ^'  that  any 
person  planting  an  Osage  orange  or  hawthorn  fence,  *  *  * 
and  successfully  growing  and  cultivating  the  same,  *  *  *  shall 
receive  an  annual  bounty  of  two  dollars  for  every  forty  rods 
so  planted  and  cultivated,  *  *  *  the  bounty  to  commence  as 
soon  as  said  fence  will  entirely  resist  cattle,  and  continue  for 
eight  years  thereafter.  *  *  *  This  section  shall  apply  to  all 
hedges  already  planted,  but  not  yet  come  to  maturity  sufficient 
to  turn  stock,  as  well  as  to  those  hereafter  planted."  (Laws  of 
1867,  page  99,  §2;  Gen.  Stat  495,  §2.)  On  the  2d  of  March 
1871,  the  legislature  passed  another  act  providing,  "  That  sec- 
tion 2  of  the  above-named  act  (published  as  part  of  chapter  40 
of  the  general  statutes  of  1868,)  be  so  amended  as  to  read  as 
follows."  Then  follows  section  2,  reenacted  in  ftill,  and  pro- 
viding substantially  the  same  as  the  above-quoted  section,  ex- 
cept at  the  end  of  the  amended  section  there  are  two  provisoes 
the  first  of  which  reads  as  follows :  ^^ Provided,  that  such  bounty 
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shall  not  be  allowed  in  any  county  until  the  question  has  been 
decided  by  a  vote  of  the  people  whether  they  desire  such 
bounty  or  not**  The  second  proviso  nierely  designates  how 
the  election  shall  be  held  to  determine  the  question  whether 
bounties  shall  be  given  for  growing  Osage  orange  and  haw- 
thorn fences,  or  not.  (See  Laws  of  1871,  pages  211,  212.) 

On  8d  August  1875,  Oyrenus  Hudson,  (plaintiff  below  and 
defendant  in  error,)  presented  to  the  board  of  county  commis- 
Bioners  of  Jefferson  county  his  written  claim  in  words  and  fig- 
ures as  follows : 

"  Statb  op  KansaSj  Jbffbrson  County,  Aug.  8,  1876. 

Jefferson  County^  to  Cyremcs  Hudson^  Dr. : 

"1875:  Aug.  8d,  for  bounty  on  hedge  for  1872, $85.00 

"      «     "        "        "      "        "    1878, 85.00 

«      "     "        "        "      "        «   1874, 35.00' 

"Total, $105.00." 

The  county  board  examined  this  claim,  and  refused  to  allow 
it  Hudson  then  appealed  to  the  district  court,  where  the  case 
was  tried  before  the  court  without  a  jury,  on  the  following 
agreed  statements  of  facts,  to- wit : 

l.-Theplaintiff  had  planted  on  his  farm  in  Jefferson  county, 
state  of  Ejinsas,  700  rods  of  hedge  fence,  and  had  successftilly 
grown  and  cultivated  the  same.  On  the  1st  day  of  March 
1870  it  entirely  resisted  cattle,  and  has  been  since  that  time 
kept  up  and  in  good  repair,  and  during  all  that  time  until  now 
has  suceeBsfully  resisted  stock. 

2.~The  township  assessor  for  the  year  1870  adjudged  the 
merits  of  said  fence,  and  pronounced  it  sufficient,  and  entered 
on  his  tax-roll  a  minute  of  the  same  opposite  the  description 
of  the  land  on  which  the  fence  was  planted. 

3.-The  township  assessor  for  the  years  1871, 1872, 1873,  and 
1874  respectively,  each  adjudged  the  merits  of  such  fence,  and 
pronounced  it  sufficient,  and  entered  the  necessary  minute  on 
the  tax-roll  for  the  proper  year. 

4.-0n  the  8d  of  January  1871,  the  plaintiff  Hudson  pre- 
sented to  the  board  of  county  commissioners  a  claim  in  writ- 
ing in  sabstantially  the  same  form  as  the  one  on  which  this 
action  is  founded,  it  being  for  the  sum  of  $85  for  the  bounty 
for  the  year  1870  on  hedges  under  section  2  of  an  act  entitled 
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''An  act  to  encourage  the  crowing  of  hedges  and  the  building 
of  stone  fences/'  approved  Feb.  20, 1867.  The  board  beinff 
satisfied  that  the  provisions  of  said  section  had  been  complied 
with,  issued  a  warrant  for  the  amount  claimed,  which  warrant 
was  duly  presented  to  the  county  treasurer,  and  by  him  paid. 
In  like  manner,  Hudson,  on  the  5th  of  December  1871,  ob- 
tained and  received  $35  as  the  bounty  for  that  year.  At  a 
regular  and  legal  meeting  of  said  board  held  in  December 
1872,  Mr.  Hudson  presented  a  like  claim  for  the  bounty  for 
that  year,  but  on  an  informal  consultation  with  the  members 
of  the  board  they  told  Hudson  that  the  claim  would  be  rejected 
if  he  presented  it.  It  was  not  pressed,  nor  was  there  any  rec- 
ord made  of  the  action  of  the  board  at  that  time.  No  further 
proceedings  were  had  until  August  8d  1875,  when  the  claim 
on  which  this  action  is  founded  was  by  him  presented  to  the 
board,  and  by  the  board  duly  rejected. 

Upon  this  agreed  statement  of  facts,  the  court  found  the 
following  conclusions  of  law: 

lst.-Tbe  plaintiff  is  not  entitled  to  recover  upon  the  first 
item  of  his  account,  as  presented  to  the  board  of  county  com- 
missioners. 

2d.-The  plaintiff  is  entitled  to  recover  from  the  defendant 
the  sum  of  seventy  dollars,  and  that  amount  is  due  him  from 
said  defendant  upon  the  second  and  third  items  of  his  account 
as  presented  to  tne  board  of  county  commissioners. 

The  court  rendered  judgment,  that  the  plaintiff  have  and 
recover  of  and  from  the  defendant  the  sum  of  seventy  dollars 
and  his  costs  in  said  action.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  the  county  now  brings  the  case  to 
this  court 

It  will  be  perceived  that  there  was  no  showing  before  the 
county  board,  nor  even  in  the  district  court,  that  the  plaintiff 
had  ever  planted  or  cultivated  any  ^^  Osage  orange^  or  hawthorn 
fence."  Nor  is  it  shown  of  what  material  his  hedge  was  com- 
posed. Nor  IB  it  shown  when  he  planted  such  hedge,  whether 
before  or  after  the  passage  of  the  act  of  20th  February  1867. 
If  before,  and  if  not  in  pursuance  of  such  act,  then  of  course 
he  cannot  claim  that  the  passage  of  the  act,  and  the  planting 
of  the  hedge,  must  be  taken  together  as  constituting  a  con- 
tract which  could  not  be  impaired  by  subsequent  legislation. 
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And  possibly  the  words,  "around  any  field,"  found  in  said  act 
of  20th  February  1867,  (and  which  we  have  not  heretofore 
quoted,)  may  apply  to  the  "  Osage  orange  *'  and  "  hawthorn  '* 
fences  there  mentioned;  and  if  so,  then  the  plaintiff  has  failed 
in  another  respect  to  show  that  he  is  within  the  act,  for  he 
has  failed  to  show  that  his  hedge  was  "  around  any  field/' 
Although  the  board  was  once  satisfied  that  the  plaintiff  was 
within  the  act,  yet  it  does  not  appear  that  he  offered  any  bet- 
ter evidence  then  than  now.     There  is  no  pretense  that  the 
people  of  Jefferson  county  ever  voted  to  give  bounties,  as 
provided  in  section  2  of  said  act  as  it  was  amended  in  1871. 
And  therefore  the  plaintiff  must  claim  under  said  section  2  as 
it  originally  stood,  or  not  at  all.    But  he  certainly  cannot  claim 
under  section  2  as  it  originally  stood.    At  no  time  was  that 
section  anything  more  than  a  mere  bounty  act,  a  statute  pro- 
viding merely  for  the  giving  of  bounties  as  an  encouragement 
to  those  who  would  grow  or  erect  the  kinds  of  fences  therein 
mentioned.     It  does  not  purport  to  be  anything  else.    Ajid 
the  whole  act  shows  that  it  was  intended  to  be  only  such. 
Now  no  one  of^n  have  a  vested  right  in  a  mere  bounty  act,  so 
as  to  prevent  its  repeal.     He  may  have  a  vested  right  in  the 
bounty  already  earned  or  accrued  under  such  act.    But  he 
cannot  have  a  vested  right  in  anything  further.  {East  Saginaw 
Manuf.  Co.  v.  Saginaw,  19  Mich.  259;  Salt  Co.  v.  East  SagmnOj 
18  Wallace,  873.)    In  the  present  case,  the  plaintiff  received 
bis  bounties  up  to  1872,  and  yet  the  only  section  of  law  under 
v^hich  he  could  claim  a  bounty  was  repealed  in  1871.    He 
claimed  bounties  in  this  case  for  the  years  1872, 1878,  and 
1874,  and  yet  original  section  2  of  the  act  of  1867,  under 
which  he  claimed,  was  repealed  March  28d  1871,  by  the  act 
of  2d  March  1871.     That  is,  th^  amended  section  2  of  the  act 
of  1871  takes  the  place  of  the  original  section  2  of  the  act  of 
1867,  and  the  original  section  2  is,  by  virtue  of  section  16  of 
article  2  of  the  constitution,  repealed.    Therefore  the  plaintiff 
is  not  entitled  to  the  bounties  claimed  in  this  case  under  such 
original  section.    And  as  we  have  before  stated,  there  is  no 
pretense  that  the  plaintiff  is  entitled  to  said  bounties  under 
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the  amended  section,  or  nnder  any  other  section  of  the  stat- 
utes. 

The  judgment  of  the  court  helow  will  therefore  be  reversed, 
and  cause  remanded  with  the  order  that  judgment  be  ren- 
dered in  &vor  of  the  defendant  on  the  agreed  statement  of 
fbcts. 

All  the  Justices  concurring. 


School  Disteict  No.  49  v.  School  District  No.  70. 

1.  Pleading;  Petition;  Sufficiency  of  AUegcUiona.  School  District  No.  70 
was  created  and  organized  out  of  territory  belonging  at  that  time  to 
School  District  No.  49.  The  latter  district  retained  all  the  property 
previously  belonging  to  the  old  district,  and  in  consideiation  thereibr 
the  county  superintendent  of  public  instruction  adjudged  and  ordered 
that  District  No.  49  pay  to  Dretrict  No.  70  $603.  In  an  action  to  recover 
said  sum  of  $603,  the  petition  set  forth  the  facts  fully,  and  alleged  that 
said  sum  was  due,  that  the  defendant  infused  to  pay  said  amount,  or 
any  amount,  although  requested  bo  to  do  by  the  treasurer  of  School 
District  No.  70.  Held,  on  demurrer,  that  the  petition  stated  a  good  cause 
of  action. 

2.  Testimony;  Sufficiency,  to  Sustain  Action,  A  general  denial  (unverified) 
having  been  filed  in  answer  to  such  petition,  and  the  testimony  upon 
trial  fully  sustaining  the  averments  of  the  petition,  held,  that  a  judg^ 
ment  thereon  in  favor  of  the  plaintiff  was  sustained  by  sufficient  evi- 
dence. 

8. Neither  the  petition  nor  the  evidence  was  fatally  defective  in 

not  showing  that  School  District  No.  49  had  notice  of  the  action  of  the 
county  superintendent,  ordering  it  to  pay  said  amount  of  money. 

4.  School  Disnacr;  Suii$  Against;  Action  for  Money;  Mandamus,  Where  a 
school  district  denies  any  indebtedness,  or  liability,  an  ordinary  action 
may  be  brought  and  maintained  to  ascertain  and  determine  the  amount 
of  the  indebtedness,  or  liability,  if  any.  But  where  the  legal  liability 
to  pay,  and  the  amount  claimed,  are  admitted,  but  the  school-district 
officers  willfully  refiise  to  pay,  or  to  levy  a  tax  for  such  purpose,  then 
mandamus  is  alike  the  proper  and  a  sufficient  remedy. 


JANUARY  TERM,  1878.  77 

Statement,  and  Brief  of  Plaintiff  in  Error. 

Error  from  Gfreenwood  District  OcfurU 

Action  by  School  District  No.  70^  plaintiff,  against  School 
District  No.  49 y  defendant,  to  recover  a  sum  of  money  awarded 
by  the  county  superintendent  to  the  former  district  on  its 
formation  from  the  territory  formerly  belonging  to  the  latter 
diBtrict  Trial  at  the  April  Term  1876  of  the  district  court. 
Finding  and  judgment  in  favor  of  plaintiff,  and  defendant 
brings  the  case  here.  The  opinion  contains  a  sufficient  state- 
ment of  the  facts  and  proceedings. 

John  Maiitn^  and  Thos.  L.  Dams^  for  plaintiff  in  error: 

1.  The  plaintiff's  petition  is  fatally  defective  in  not  stating 
that  the  defendant  below  was  duly  notified,  or  had  knowledge 
of  the  division  of  the  property  of  the  district,  and  of  the 
amount  it  was  required  to  pay  to  the  plaintiff  below. 

2.  The  evidence  utterly  fails  to  show  that  the  defendant  be- 
low  had  any  knowledge  that  the  property  of  the  district  had 
been  divided,  or  that  it  was  owing  the  plaintiff  below  any  sum 
whatever. 

S.  The  plaintiff  below  cannot  maintain  an  action  for  the  re- 
covery of  a  judgment  for  the  claim  sued  on.  The  law  con- 
templates, that  the  county  superintendent  shall  notify  the* 
officers  of  an  established  school  district  of  his  actions  in  the 
formation  of  a  new  district,  and  of  the  division  of  its  (prop- 
erty. If  this  were  not  so,  it  would  be  hardly  possible  for  the 
officers  or  residents  of  the  old  district  to  avail  themselves  of 
an  appeal  from  the  actions  and  proceedings  of  the  superin- 
tendent in  respect  to  those  matters,  however  arbitrary,  unjust 
or  illegal  such  proceedings  might  be.  (Laws  of  1874,  p.  198^ 
cL  122,  §  7.)  This  knowledge  we  think  a  material  matter,  and 
it  should  have  been  alleged  in  the  petition.  Without  it  a 
cause  of  action  is  not  stated;  and  the  court  erred  in  overruling 
the  demurrer  to  the  petition.  (Civil  code,  §  91.)  This  defect 
in  the  petition  is  not  cured  by  the  evidence  in  the  case.  In 
fact,  the  evidence  utterly  fails  to  show  that  any  officer  or  resi- 
dent of  district  49  had  any  knowledge  or  information  what- 
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ever  respecting  the  proceedings  of  the  county  superintendent 
in  establishing  district  70,  and  in  making  a  division  of  the 
property  and  effects  of  the  old  district;  and  for  all  that  ap- 
pears in  this  case,  no  officer  or  reeddent  of  district  49  ever 
knew  prior  to  the  commencement  of  this  action  that  that  dis- 
trict was  indebted  to  District  No.  70  to  the  extent  of  a  cent,  for 
or  on  any  account  whatever. 

But  we  insist  that  the  plaintiff  below  could  not  maintain  an 
action  for  the  recovery  of  a  judgment  on  this  claim  under  any 
circumstances.  The  law  has  definitely  fixed  and  determined 
the  rights,  duties,  and  obligations  of  the  plaintiff  and  defend- 
ant in  respect  to  this  claim.  No  judgment  that  the  district 
court  can  render,  no  order  that  it  can  make,  can  in  any  form 
or  manner  change  these  relations.  A  judgment  cannot  be 
enforced  against  the  district,  and  therefore  it  is  useless  and 
worthless.  It  leaves  the  parties  just  where  it  found  them,  and 
if  the  plaintiff  below  has  a  remedy,  it  will  be  forced  to  adopt 
the  one  expressly  provided  by  law  for  cases  of  this  kind.  The 
law  provides,  that  when  a  new  district  is  formed  in  whole  or 
in  part  from  an  old  district,  having  a  school-house  or  other 
property,  or  entitled  thereto,  the  county  superintendent  at  the 
time  of  forming  such  new  district  shall  ascertain  and  deter- 
mine the  proportion  of  the  value  of  such  school-house  or  other 
property  justly  due  to  the  new  district,  and  such  proportion 
when  ascertained  shall  be  collected  by  the  district  board  of  the 
district  retaining  the  school-house  or  other  property  upon  the 
taxable  property  of  the  district  in  the  same  manner  as  if  the 
same  had  been  authorized  by  a  vote  of  the  district  for  building 
a  school-house,  and  when  collected  shall  be  paid  to  the  treas- 
urer of  the  new  district,  to  be  applied  toward  procuring  a 
school-house  for  such  new  district.  (Gen.  Stat.  926,  ch.  92, 
§  50.  From  this  determination  there  is  no  appeal,  unless  it  be 
to  tiie  board  of  county  commissioners,  in  which  case  the  de- 
termination of  the  commissioners  is  final.  (Laws  of  1874, 
p.  198,  ch.  122,  §7.)  So  we  find  that  the  law  has  made  a  par- 
ticular rule  for  this  special  class  of  cases.  The  amount  of  the 
debt  to  be  paid  is  to  be  ascertained  and  determined  by  the 
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county  superintendents,  subject  only  to  an  appeal  to  the  county 
commissioners,  whose  determination  is  final.  And  after  this 
is  done,  this  debt  must  be  paid  in  a  particular  manner,  and  in 
no  other.  If  the  defendant  refuses  to  pay,  the  remedy  and  the 
only  remedy,  is  by  mandamus  to  compel  the  district  board  to 
levy  a  tax  to  pay  the  debt,  or,  against  the  treasurer  to  pay  it  if 
the  money  has  been  collected  for  that  purpose  and  is  in  his 
hands.  This  mode  of  procedure  is  wise,  appropriate,  simple 
and  inexpensive — one  in  harmony  with  the  general  interest 
of  our  common-school  system,  and  courts  ought  to  compel 
its  rigid  observance.  It  accomplishes  all  and  a  great  deal 
more  than  an  ordinary  suit  to  recover  a  judgment  could.  In 
fact  a  judgment  upon  thisjudffment  would  be  folly.  If  a  judg- 
ment is  obtained,  it  cannot  be  enforced.  The  party  must  still 
resort  to  the  remedy  by  mandamus. 

The  opinion  of  the  court  was  delivered  by 

Valkntine,  J.:  This  was  an  action  brought  by  School  Dis- 
trict No.  70,  of  Greenwood  county,  to  recover  a  judgment  for 
$608  against  School  District  No.  49,  of  the  same  county. 

It  appears  from  the  record  that  on  13th  June  1874,  School 
District  No.  70  was  created  out  of  territory  belonging  at  that 
time  to  School  District  No.  49;  that  District  No.  49  was  allowed 
to  retain  all  the  property  belonging  to  the  old  district,  and  in 
consideration  therefor  was  adjudged  and  ordered  to  pay  to 
District  No.  70  the  sum  of  $608.  This  sum  was  never  paid, 
and  on  4th  March  1876  this  action  was  commenced  therefor. 
Judgment  was  rendered  in  favor  of  the  plaintiff  below,  and  the 
defendant  below  now  brings  the  case  to  this  court,  and  claims 
that  the  judgment  ot  the  court  below  should  be  reversed  for 
the  following  reasons: 

^^ First :  Because  the  plaintiff's  petition  is  fatally  defective  in 
not  stating  that  the  defendant  below  was  duly  notified,  or  had 
knowledge  of  the  divisioii  of  the  property  of  the  district,  and 
of  the  amount  it  was  required  to  pay  to  the  plaintiff  below. 

^^ Second:  Because  the  evidence  utterly  fails  to  show  that  the 
defendant  below  had  any  knowledge  t^at  the  property  of  the 
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district  had  been  divided,  or  that  it  was  owing  the  plaintiff 
any  sum  whatever. 

'^  Third:  Because  the  plaintiff  below  cannot  maintain  an  ac- 
tion for  a  recovery  of  a  judgment  for  the  claim  sued  on.'' 

I.  The  first  question  was  raised  in  the  court  below  by  a  gen- 
eral  demurrer  to  the  plaintiff's  petition.  This  demurrer  was 
overruled,  and  the  defendant  then  filed  an  answer'  denying 
generally  all  the  allegations  of  the  plaintiff's  petition.  This 
answer  was  not  verified  by  aflidavit  The  evidence  did  but 
little  if  anything  more  than  to  sustain  the  allegations  of  the 
petition.  Hence  the  sufliciency  of  the  petition  still  remains  a 
question  in  the  case. 

We  do  not  think  that  the  petition  is  fatally  defective  for  the 
reasons  given  by  the  plaintiff  in  error.  It  sufliciently  alleges 
among  other  things,  that  on  18th  June  1874  said  District  No. 
70  was  duly  created  and  *^  organized  out  of  said  defendant's 
territory;"  that  it  then  became  and  has  since  been  ^^a  body 
corporate,  duly  authorized  under  the  laws  of  Kansas;"  that 
the  defendant  kept  the  property  of  the  old  district,  and  the 
county  superintendent  of  public  instruction  awarded  to  the 
plaintiff  said  $603  as  aforesaid;  ^'that  said  defendant  has  re- 
fused  to  pay  the  said  sum  of  $603  to  the  said  plaintiff,  although 
often  requested  to  do  so,  and  that  the  same  remains  due  and 
unpaid."  Now  as  this  suit  was  not  commenced  until  nearly 
two  years  after  the  creation  and  organization  of  School  Dis- 
trict No.  70,  and  as  School  District  No.  49  had  often  been 
^< requested"  to  pay  said  $603,  and  had  V refused"  to  do  so,  it 
would  not  seem  probable  that  School  District  No.  49  remained 
all  that  time  wholly  ignorant  of  all  these  things.  But  what 
kind  of  a  notice  should  , School  District  49  have  had?  The 
only  notices  required  (in  June  1874,)  to  be  given  by  any  per- 
son, or  to  any  person,  in  any  matter  connected  with  the  forma- 
tion of  a  new  school  district,  were  notices  merely  to  the  people 
of  such  new  district,  and  the8^  were  mere  notices  of  the  boun* 
daries  and  number  of  such  new  district  and  of  the  time  and 
place  for  holding  the  first  district  meeting.  (Laws  of  1872, 
page  872,  §  1.)    And  the  law  then  in  fierce  provided,  that  the 


JANUARY  TERM,  1878.  81 

Opinion  of  the  Goort 

new  district  should  "be  deemed  duly  organized"  when  the 
officers  constituting  the  district  board  should  be  elected. 
(Qen.  Stat  920,  §22.)  According  to  the  petition,  District  No. 
70  was  duly  organized;  and  therefore  said  notices  were  duly 
given.  Btlt  suppose  that  they  were  not  given :  has  District 
JTo.  49  any  right  to  complain?     We  would  think  not. 

n.  The  evidence  fully  sustained  the  petition;  and  it  was 
shown  by  the  evidence  that  the  treasurer  of  School  District 
No.  70  actually  made  a  demand  of  School  District  No.  49  for 
said  $603.  Besides,  as  we  have  before  stated,  the  answer  de- 
nying the  allegations  of  the  plaintiff's  petition  was  not  verified 
by  affidavit 

ni.  Can 'this  action  be  maintained?  The  plaintiff  in  error 
says  that  it  cannot,  because  nothing  is  gained  by  the  judgment 
rendered  therein.  The  reason  given  by  the  plaintiff  in  error 
is  not  sufficient,  for  something  is  gained  by  the  judgment  If 
the  final  judgment  in  the  action  should  be  for  the  defendant, 
it  would  end  all  controversy  between  the  two  districts  with 
reference  to  said  $603.  K  it  should  be  for  the  plaintiff  how- 
ever, then,  while  the  judgment  could  not  be  enforced  by  execu- 
tion, yet  it  would  conclusively  and  finally  settle  the  question 
that  the  defendant  owed  the  plaintiff  said  $603.  The  plaintiff 
might  still  have  to  resort  to  its  remedy  of  mandamus  to  com- 
pel the  officers  of  District  No.  49  to  levy  the  proper  tax  to  pay 
said  judgment  But  in  the  prosecution  of  such  remedy  the 
judgment  rendered  in  this  case  would  be  conclusive  evidence 
that  district  49  owed  said  amount  Without  such  judgment  the 
officers  sued  in  mandamus  might  set  up  the  defense  that  their 
district  did  not  owe  any  such  amount  But  with  such  judg- 
ment they  could  not  make  any  such  defense  available.  It  will 
therefore  be  seen  that  such  an  action  as  this  may  accomplish 
something,  whether  the  judgment  be  rendered  for  or  against 
the  plaintiff.  The  only  question  in  a  case  like  this  may  be, 
whether  one  district  owes  the  other  anything;  and  if  so,  then 
it  will  certainly  not  be  claimed  that  mandamus  is  a  more  proper 
remedy.  The  officers  of  the  delinquent  district  might  be  very 
desirous  to  do  their  duty,  but  not  believing  that  their  district 
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owed  anything,  might  for  that  reason  alone  refuse  to  levy  the 
tax.  In  such  a  case  it  would  certainly  be  better  to  sue  the 
district  in  an  ordinary  action,  than  to  resort  to  the  extraor- 
dinary remedy  of  mandamus  against  the  officers  who  were 
really  acting  in  good  faith.  If  it  were  admitted  that  the  one 
district  owed  the  other  the  amount  claimed,  and  if  the  officers 
of  the  delinquent  district  were  merely  acting  willfully  in  re- 
fusing to  levy  a  tax  to  pay  such  indebtedness,  then  of  coarse 
mandamus  would  be  the  more  proper  remedy,  and  perhaps  the 
only  remedy.  In  such  a  case  the  pilaintiff  district  would  really 
gain  nothing  by  a  mere  judgment  ascertaining  and  determin. 
ing  the  amount  due.  But  such  a  case  is  not  this  case.  In 
this  case  the  defendant  district  disputed  everything;  It  filed  a 
general  denial  to  the  plaintiff's  petition,  and  admitted  nothing. 

It  is  possible  that  the  plaintiff's  petition  was  defective  in  not 
stating  that  there  was  a  dispute  as  to  whether  the  defendant 
owed  the  plaintiff  anything;  but  if  such  defect  existed  then 
the  defendant  amply  supplied  such  defect  by  showing  in  its 
answer  that  everything  was  disputed.  If  the  defendant  had 
filed  an  answer  admitting  that  it  owed  the  plaintiff  $603,  as 
alleged  in  the  plaintiff's  petition,  and  alleging  that  such  in- 
debtedness had  never  been  disputed,  but  that  it  was  willfulness 
on  the  part  of  the  officers  of  tiie  district  that  had  caused  the 
delay  in  levying  the  tax,  and  if  it  had  then  been  shown  that 
this  answer  was  true,  it  is  possible  that  the  plaintiff's  action 
should  have  been  abated,  as  a  useless  proceeding.  But  upon 
this  question  we  express  no  opinion.  We  think  however  that 
the  action,  as  in  fact  prosecuted  and  defended,  was  properly 
sustained  by  the  court  below. 

The  judgment  of  the  court  below  will  be  affirmed* 

All  the  Justices  concurring. 
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T.  J.  Glart  et  oL  y.  a.  E.  Shith^  as  Adm%  ^. 

L  Pabtt,  a8  W1TNX88;  Oo^petenq/,  Where  Adverse  Party  ie  Administrator, 
A  party  to  a  Bait,  thongh  the  adverse  party  is  the  administrator  or  exeo- 
ntor  of  a  deceased  person,  is  competent  as  a  witness  in  his  own  hehalf  to 
testify  to  essential  facts  in  issae,  not  relating  to  any  transaction  or  com- 
munication had  personally  hy  the  witness  with  the  intestate,  or  testator. 
[Anthony  v.  Stinson,  4>211;  MeKean  9.  Massey,  9-600;  Hook  v,  Bixby,  13- 
164;  NiccoUs  v.  Esterly,  16-32;  Jaquiih  v.  Davidson,  21-341;  McCartney  v. 
Spencer,  26-62,  65.] 

1  Evidkmcb;  Rdevancy;  IkUa  qf  Note.  Where  the  date  of  a  promissory 
note  in  sait  is  15th  December  1873,  and  it  is  claimed  by  a  party  defend- 
ant that  the  note  was  in  £MSt  executed  on  the  15th  of  December  1872, 
and  that  the  date  in  the  note  is  a  mistake,  and  the  note  on  its  &ce  is 
payable  six  months  after  date,  and  such  defendant  claims  that  the  note 
was  in  &ct  paid  when  dae,  (which  was  six  months  before  the  date  at 
which  it  purports  to  have,  been  executed,)  the  testimony  of  an  indorser 
of  such  note,  that  he  indorsed  such  note  at  the  place  of  its  date  in  the 
state  of  Kansas,  at  or  about  the  time  claimed  by  the  maker  as  the  date 
of  execution,  and  that. he  was  absent  from  the  state  during  all  the  time 
for  a  period  commencing  some  three  months  before  the  date  appearing 
on  the  note  and  extending  some  five  months  beyond  such  date,  is  com- 
petent, as  tending  to  show  a  mistake  in  the  date  of  the  note,  and  thus 
support  and  corroborate  other  testimony  given  tending  to  show  payment 
thereof,  as  alleged  by  the  maker  of  the  note,  and  is  relevant  to  the  issue 
joined;  and  it  is  error  to  reject  such  testimony. 

Error  from  Wilson  District  Court 

AcmoK  by  Smithy  as  administrator.  Trial  at  May  Term  1876 
of  the  district  court  Findings  and  judgment  for  plaintiff, 
and  against  Clary  and  Ferguson^  defendants.  Defendants 
bring  the  case  here  on  error.  All  necessary  facts  and  pro- 
ceedings are  stated  in  the  opinion. 

Hudson  ^  Shorty  for  plaintiffs  in  error. 
C  C.  Chase,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  G.  J. :  This  action  was  brought  in  the  court  below 
by  A.  E.  Smith  ad  the  administrator  of  the  estate  of  Jonathan 
Pierce,  deceased,  against  Clary  and  Ferguson,  plaintiffs  in 
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error,  to  recover  on  a  promissory  note  of  $352  given  by  them 
in  the  lifetime  of  said  f*ierce.  The  answer  alleged  that  the 
note  was  executed  on  December  15th  187^,  instead  of  its  date,, 
viz.,  December  15th  187Sy  as  set  forth  in  the  petition;  that 
the  note  was  executed  to  take  up  a  former  note  which  fell  due 
on  December  15th  1872,  and  that  the  note  sued  on  was  paid 
in  full  to  Jonathan  Pierce  in  his  lifetime;  Hie  note  is  as  fol- 
lows : 

**  On  or  before  the  15th  of  June,  I  promise  to  pay  Jonathan 
Pierce  three  hundred  and  fifty-two  dollars,  for  value  received 
of  him  this  December  15th  1873.  T.  J.  Clary." 

Indorsed  on  the  back,  "  JbAn  H.  Ferffitson.'* 

The  claim  of  the  defense  was,  that  in  August  1872,  Clary 
executed  to  Pierce  his  promissory  note  of  the  date  of  August 
6th  1872,  for  $320,  due  in  four  months  and  ten  days  after 
date,  with  interest  after  maturity,  and  that  said  Ferguson  was 
a  guarantor  on  that  note;  that  when  the  note  became  due,  in 
December  1872,  a  new  note,  (the  one  sued  on,)  was  ^ven  for 
the  purpose  of  taking  up  or  renewing  the  same;  that  Pierce 
charged  twenty  per  cent,  on  the  money  he  loaned,  and  on  the 
renewal  of  his  notes;  that  there  was  added  to  the  amount  of 
the  first  note  $32  as  interest  on  $820  for  six  months  at  twenty 
per  cent.,  and  the  amount  of  the  first  note  and  this  interest 
aggregated  $352,  the  face  of  the  new  note;  that  by  mistake 
the  new  note  was  dated  December  15th  187Sy  instead  of  Pe- 
cember  16th  187^^  its  true  date;  that  Clary  paid  the  note^ 
about  June  Ist  1873,  personally  to  Jonathan  Pierce^  and  that 
this  note  was  not  then  given  up  because  Pierce  could  not  find 
it,  and  told  him  he  thought  it  was  lost,  but  promised  to  give 
him  a  receipt  against  it,  which  he  failed  to  do. 

The  case  was  tried  by  the  court,  a  jury  having  been  waived, 
and  special  findings  of  fact  and  of  law  were  made  and  filed. 
Certain  testimony  was  rejected,  and  this  is  the  cause  of  com- 
plaint which  we  are  called  upon  to  consider.  To  show  the 
materiality  of  the  evidence  held  incompetent,  and  which  the 
court  refused  to  receive  on  behalf  of  the  plaintiflTs  in  error,  it 
is  necessary  to  state  something  of  the  proof  presented.    After 
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the  defendants  had  produced  in  the  conrt  below  the  original 
note  of  AngoBt  6th  1872,  they  called  as  a  witness  one  Philip 
Beard,  who  testified  that — 

''He  was  well  acquainted  with  Jonathan  Pierce  for  some 
years  before  his  decease,  and  knew  T.  J.  Olarj  and  J.  H.  Fer- 
gasoQ.  In  June  1878,  he  was  riding  near  the  Fall  rivei;  in  the 
timber  between  Mr.  Clary's  and  Mr.  Pierce's,  and  came  upon 
Jonathan  Pierce  and  T.  J.  Clarjr.  They  were  sitting  by  a  lean- 
ing tree.  Mr.  Pierce  had  in  his  hand,  when  he  rode  up,  a  roll 
of  bills,  or  paper  money,  which  he  seemed  to  have  just  finished 
counting.  He  laid  out  a  roll  of  the  money  which  he  (Pierce) 
said  was  three  hundred  dollars.  He  then  looked  over  a  smaller 
roll,  but  witness  didn't  remember  how  much  he  said  there  was 
in  it,  and  he  didn't  know  how  much  was  in  the  small  roll; 
thought  about  forty  or  fifty  dollars.  Mr.  Pierce  counted  the 
money  again  after  witness  stopped,  and  said  the  amount  was 
correct  Pierce  said  to  Clary  during  the  conversation,  that  he 
did  not  know  where  his  (Clary's)  note  was,  but  thought  it  was 
lost,  and  if  he  did  not  find  it  in  a  few  days  he  would  give  him 
a  receipt  against  the  note.  Pierce  further  said  then  to  Clary, 
that  the  first,  or  old  note,  was  lost  or  eaten  up,  and  he  sup- 

r^sed  it  would  never  be  found,  as  it  had  been  lost  so  long,  (and 
think  he  said  he  had  no  doubt  but  it  was  eaten  up  by  the  hogs.) 
Pierce  took  the  money  he  was  counting  when  he  (witness) 
came  up,  and  about  the  time  of  separating  of  the  parties 
said  again  that  he  would  give  Mr.  Clary  a  receipt  against  the 
note  in  a  few  days,  if  he  could  not  find  the  note.  He  ^Pierce) 
said  that  he  would  perhaps  meet  Clary  in  Fredonia  m  a  few 
da  vs.     This  was  about  June  Ist  1878." 

Thereupon,  John  H.  Ferguson  gave  the  following  testi- 
mony: 

"lam  one  of  the  defendants  in  this  case."  ^^Witness  was 
here  shown  note  marked  "j1,"  the  note  sued  upon.']  "I  know  this 
to  be  my  signature  to  or  on  this  note.  I  signed  it  in  the  latter 
part  of  the  year  1872.  I  was  in  FredOnia  when  it  was  pre- 
sented to  me  for  my  signature  by  Mr.  T.  J.  Clary,  the  other 
defendant.  There  was  no  one  present  at  that  time  but  Mr. 
Clarv  and  mvself.  I  signed  the  note  at  the  instance  and  re- 
quest  of  Mr.  Clarv,  for  Mr.  Clary's  accommodation.  I  cannot 
be  positive  as  to  the  date,  but  am  confident  it  was  in  December 
1872.  I  know  it  was  in  the  latter  part  of  1872.  This  note 
was  signed  by  me  to  take  up  another  note  that  I  had  signed 
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with  Mr.  Clary  in  fevor  of  Mr.  Pierce,  due  on  that  day,  or 
about  that  time.  I  remember  well  that  the  note  which  this 
was  intended  to  take  up  was  just  due,  or  just  about  due,  within 
a  few  days.  I  think  tne  note  was  due  the  day  I  signed.  I 
never  signed  but  two  notes  for  Clarv  in  favor  of  Mr.  Pierce. 
I  signed  this  note  in  Fredonia,  "Wilson  county,  Kansas.  I 
never  siffned  any  note  with  Mr.  Clary  after  the  last  of  the  year 
1872.  1  left  Kansas  on  the  29th  of  September  1873,  and  went 
to  Indiana.  I  remained  in  Indiana  until  the  middle  of  April 
1874.  I  never  saw  this  note  from  the  day  I  signed  it  until  this 
time."  [Witness  was  here  shown  pape)-  marked  "  J5,*'  {the  old  note^) 
and  said^  ^' This  is  the  note  I  mentioned  as  the  first  note  I 
signed  with  Mr.  Clary,  and  it  is  the  note  I  signed  the  note  *A' 
to  take  up.  I  signed  this  note  for  Mr.  Clary's  accommodation. 
This  note  was  presented  to  me  by  Mr.  Clary.  *  There  was  no 
one  present  when  I  signed  this  note,  that  I  remember,  but  Mr. 
Clary.  I  never  saw  or  heard  of  the  note  aft;er  I  signed  it  until 
lately,  except  when  I  signed  note  *A'  to  take  it  up." 

Oross 'Examination:  "I  don't  know  of  my  own  knowledge 
that  the  note  sued  upon  has  been  paid.  I  did  not  say  that  the 
note  sued  upon  was  executed  on  the  15th  day  of  December  1872. 
I  said  I  thought  that  it  was  executed  the  day  the  first  note  be- 
came due.  I  know  that  I  did  hot  sign  the  note  on  the  15th  of 
December  187S.  I  did  not  write  the  note.  It  was  written 
when  presented  to  me." 

Be-direct:  "I  supposed  the  note  to  be  dated  the  day  I  signed 
it.  If  the  note  was  intended  to  be  set  forward  a  year^  or  any 
tme^  I  knew  nothing  about  it" 

Evidence  was  also  ofiTered  from  R.  M.  Foster  a  member  of 
the  banking  firm  of  Foster  ft  Co.,  of  Fredonia,  who  stated, 
that— 

"In  May  1878,  T.  J.  Clary  deposited  with  his  (Foster's) 
banking-house  $1,700,  and  had  on  call-deposit  during  the  en- 
tire year,  at  the  very  lowest,  $200,  and  most  of  the  time  much 
more;  that  on  May  29th  1873,  Clary  drew  out  of  the  bank 
$400  of  his  own  money;  that  all  of  Clary's  money  was  on  call- 
deposit;  that  the  bank  paid  no  interest  on  such  deposits,  and 
that  Clary  was  not  paid  anything  on  the  money  he  had  in  the 
bank;  that  he  had  no  money  in  tne  bank  December  l&ih  187i^ 
but  had  in  the  bank  December  15th  187S,  |800,  and  had  this 
money  there  for  a  long  time  thereafter." 

After  the  testimony  of  Ferguson  had  been  ^ven,  as  above 
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qnotedy  counsel  .for  defendant  in  error  moved  that  all  such 
testimony  be  stricken  out,  and  such  motion  was  held  under 
advisement  When  the  testimony  was  all  in,  and  the  parties 
had  rested,  the  motion  of  the  counsel  for  the  administrator, 
that  Ferguson's  testimony  be  stricken  out,  was  sustained,  and 
thereupon  the  whole  of  Ferguson's  testimony  was  stricken 
out  The  court,  in  its  conclusions  of  law,  held  that  the  note 
sued  on  by  its  terms  was  payable  on  the  15th  of  June  1874, 
and  that  parol  testimony  was  not  admissible  to  show  that  a 
different  time  of  payment  was  intended,  and  gave  judgment 
for  the  defendant  in  error  for  $397.17,  and  costs. 

The  ruling  of  the  court  in  rejecting  and  striking  out  the 
evidence  of  Ferguson  from  the  case  was  erroneous.  Two 
questions  are  presented:  firsij  whether  Ferguson,  being  a  party 
to  the  suit,  was  a  competent  witness,  when  the  adverse  party 
was  an  administrator,  and  the  suit  was  instituted  and  prose- 
cuted by  him  in  that  official  relation  for  the  estate  of  Jonathan 
Pierce,  deceased?  second,  was  the  evidence  material  or  rele- 
vant?    Sec.  822  of  the  civil  code  provides — 

"No  party  shall  be  allowed  to  testify  in  his  own  behalf,  in 
respect  to  any  transactions  or  communications  had  personally 
by  such  party  with  a  deceased  person,  when  the  adverse  party 
is  the  executor,  administrator,  heir-at-law,  next  of  kin,  surviv- 
ing partner,  or  assignee  of  such  deceased  person,  where  they 
have  acquired  title  to  the  cause  of  action  immediately  from 
such  deceased  person,"  etc. 

In  MeKean  v.  Massey,  9  Kas.  602,  this  court  held,  that >^  the 
fact  of  a  person  being  a  party  interested,  does  not  prevent  him 
from  being  a  witness  in  his  own  behalf;"  and  that  "  the  law 
has  not  restricted  such  a  party  from  testifying  as  to  communi- 
cations or  transactions  between  the  parties  except  where  such 
communications  or  transactions  were  personal."  If  any  por- 
tion of  the  evidence  of  Ferguson  related  to  essential  facts  in 
issue,  without  touching  upon  any  communication  or  transac- 
tion had  by  him  persoruUly  with  the  deceased  Pierce,  such 
portion  of  the  testimony  should  not  have  been  stricken  out. 
The  &ct  that  he  left  Kansas  in  September  1878,  and  remained 
in  Indiana  until  the  middle  of  April  1874 ;  that  he  signed  the 
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note  sued  on  in  December  1872,  at  the  instanoe  of  Mr.  Clary, 
and  in  hie  presence  alone,  and  that  he  never  signed  bat 
two  notes  for  Clary,  and  both  of  these  in  the  absence  of 
Pierce,  and  that  the  two  notes  presented  to  him  were  those 
then  signed,  was  not  testimony  in  respect  to  any  transaction 
or  communication  hs^d  personany  between  IB^erguson  and  Pierce; 
and  if  otherwise  competent  should  have  been  received  and  con- 
sidered. We  also  think  the  evidence  itself  material  and  rele* 
vant.  Beard  gave  evidence  tending  to  show  the  payment  of 
certain  money  to  Pierce  by  Clary  in  June  1878,  in  satisfaction 
of  a  note;  and  it  was  claimed  by  the  plaintiffs  in  error,  that 
such  moneys  were  received  in  payment  of  the  note  in  suit. .  If 
this  note  was  not  signed  until  December  16th  1873,  (its  date,) 
then  the  evidence  of  Beard  was  either  false,  or  had  no  relation 
to  the  note  set  forth  in  the  petition.  It  became  material  and 
important  to  show  that  it  was  signed  in  December  1872,  as 
claimed  by  the  answer.  If  the  note  was  signed  by  Ferguson 
in  Kansas,  and  he  was  absent  from  the  state  from  the  29th  of 
September  1873  to  the  middle  of  April  1874,  it  could  not  have 
been  signed  at  its  datCy  December  15th  1878,  by  him..  As  the 
parties  defendant  in  the  court  below  could  not  be  witnesses  to 
their  transactions  and  communications  personally  with  Pierce, 
the  deceased,  the  circumstance  of  Ferguson's  absence  from  the 
state  in  1873  and  1874,  and  the  other  matters  related  by  him, 
having  no  reference  to  any  transactions  or  communications  had 
personally  by  him  with  the  deceased,  should  have  been  exam- 
ined and  considered.  The  purpose  of  this  testimony  was  not 
to  prove  by  parol  a  different  contract  than  the  one  stated  in 
writing,  nor  to  affect  the  note,  which  was  complete  in  its 
terms,  but  to  support  the  proof  tending  to  show  payment 
Whether  the  note  was  due  in  June  1878,  or  1874,  the  payee 
had  the  right  to  accept  payment  at  any  time  in  full  satisfac- 
tion. But  if  the  note  was  not  signed  till  December  16th 
1878,  there  could  have  been  no  payment  of  the  same  in  June 
1878;  and  in  this  view,  the  court,  to  have  been  consistent^ 
should  have  rejected  the  evidence  of  Beard.  The  court  below 
must  have  either  assumed  that  under  the  statute  Ferguson  was 
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not  a  competent  witness,  or  that  the  plaintiffs. in  error  were 
seeking  to  reform  the  contract  by  changing  its  terms.  In 
either  light,  the  court  erred,  as  the  witness  was  competent,  and 
the  evidence  of  the  date  of  the  note  and  the  signing  of  the 
same  was  in  support  of  the  defense  of  payment  We  do  not 
mean  to  intimate  that  this  testimony,  in  connection  with  all 
the  other  testimony  introduced  by  the  plaintiffs  in  error,  should 
have  resulted  in  a  judgment  for  such  parties;  but  as  it  tended 
to  prove  the  defense,  it  should  not  have  been  stricken  out. 
The  weight  of  the  evidence  and  the  credibility  of  the  witnesses 
are  with  the  trial  court 

We  may  observe  that  the  court  rightfully  rejected  the  evi- 
dence attempted  to  be  presented  from  Campbell  and  others, 
that  Mr.  Pierce  in  his  lifetime,  charged  twenty  per  cent  inter- 
est on  money  loaned,  and  when  he  renewed  notes,  as  the  evi- 
dence was  not  relevant  The  plaintifis  in  error  were  properly 
confined  to  the  interest  charged  on  the  money  included  in  the 
notes  given  by  them  to  Pierce,  and  had  no  right  to  affect  their 
case  by  showing  the  rate  of  interest  collected  by  him  from 
other  parties. 

For  the  error  committed  in  rejecting  the  testimony  of  Fer- 
gason,  the  judgment  of  the  district  court  ia  reversed,  and  the 
case  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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L.   TlGHTHETEB  Y.  J.  L.   MONaOLD. 

Trespass;  WJien  ii  OaLnn<4  be  Waived,  bo  a»  to  Support  an  Action  Er  Omtraetu. 
A  person  whose  crops  have  been  damaged  by  the  cattle  or  stock  of  an* 
other,  cannot  in  the  absence  of  proof  of  the  latter's  participation  in  the 
trespass,  or  that  be  received  some  benefit  therefrom,  and  in  the  absence 
of  a  promise  to  pay  for  the  same,  recover  the  price  and  value  of  the 
crops  damaged,  in  an  action  of  contract.  In  such  a  case,  the  cause  of 
action  is  one  arising  firom  tort,  and  not  from  contract,  and  must  be  sued 
upon  as  a  tort  IStewarl  «.  Bcdderston,  10-142 ;  Fanson  v.  Linstey,  20-239; 
R.E.V.  Shaip,  27-136;  ChalUu  v.  Wylie,  35-509.] 

Mror  from  FrankUn  District  Court. 

Mongold  recovered  judgment  against  Tightmeyer ^  at  the  Ko- 
vember  Term  1876  of  the  district  court,  and  Tightmeyer  brings 
the  case  here  on  error.  The  opinion  contains  a  statement  of 
all  necessary  facts  and  proceedings. 

Mechem  ^  Mechem^  for  plaintijff  in  error: 

The  district  court  erred  in  admitting  over  defendant's  objec- 
tion the  proof  of  trespass.  The  court  held  the  tort  waived, 
and  that  assumpsit  would  lie  for  such  demand  with  other 
claims  on  contract.  But  this  was  not  a  case  in  which  trespass 
could  be  waived.  The  only  case  in  which  the  tort  can  be  waived, 
and  assumpsit  maintaiued,  is  where  the  defendant  has  sold  the 
chattels  and  detains  the  product.  5  Pick.  285 ;  45  Me.  41 ;  43 
K  H.  586;  17  Ala.  783;  13  HI.  688;  22  Vl  624;  8  Wis.  649; 
2  Nev.  249;  12  Cal.  89. 

H.  P.  Welsh,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  was  an  action  on  account,  tried  before 
a  justice  of  the  peace,  and  brought  to  the  district  court  by 
Mongold  on  appeal.  In  plaintiff's  bill  of  particulars  were  the 
following  items,  among  others:  "  October  1878,  to  cash,  $19.00; 
July  1874,  cutting  32  acres  grass,  $24.00;  May  1874,  64  feet 
lumber,  (wagon  bed,)  $1.60;  June  1874,  65  feet  lumber,  pine, 
(wagon  bed,)  $8.25;   October  1874,  potato  crop,  $15.00;  De- 
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eember  1874,  shocks  of  corn-fodder,  $5.00/'  .  Other  items 
were  for  labor,  etc. ;  and  the  whole  claim  amounted  to  $109.56. 

At  the  trial  in  the  district  court,  when  the  plaintiff  intro- 
duced his  testimony  as  to  the  two  items  above  named  as  for 
"potato  crop'*  and  "shocks  of  corn-fodder,"  it  appeared  that 
they  were  for  damages  done  to  his  property  by  defendant's 
stock.  There  was  no  testimony  tending  to  show  that  the  de- 
fendant had  promised  to  pay  for  the  same,  or  had  realized 
money,  or  money's  worth,  therefrom.  The  defendant  objected 
that  the  testimony  was  irrelevant,  and  showed  a  misjoinder  of 
causes  of  actions,  some  on  contract,  others  in  tort.  Tbe  court 
overruled  the  defendant's  objection,  to  which  ruling  tbe  de- 
fendant duly  excepted,  and  now  brings  the  case  here  for  re- 
view. 

The  queiBtion  is  presented,  whether  Mongold  could  waive 
the  tort  or  trespass  committed  by  the  cattle  of  Tightmeyer  to 
bis  personal  property,  and  sue  on  contract?  Could  he  elect 
between  an  action  ez  delicto^  and  one  ex  contracUi,  for  the  dam- 
ages to  his  crops?  It  is  a  familiar  rule  of  law,  that  a  promise 
may  be  express,  or  implied.  Whenever  a  promise  is  implied, 
and  the  consideration  is  sufficient,  an  action  on  contract  may 
be  maintained.  The  whole  discussion  of  waiving  the  tort  and 
sning  on  the  contract  is  reduced  to  the  single  question.  When 
is  a  promise  implied  by  the  law?  "It  is  a  principle  well  set- 
tled," says  the  conrt  in  Webster  v.  Drinkwater,  5  Greenl.  822, 
''that  a  promise  is  not  implied  against,  or  without,  the  con- 
sent of  the  person  attempted  to  be  charged  by  it.  And  where 
one  is  implied,  it  is  because  the  party  intended  it  should  be, 
or  because  natural  justice  plainly  requires  it,  in  consideration 
of  some  benefit  received."  Within  this  rule,  the  weight  of 
authority  seems  to  be,  that  when  goods  or  things  have  been 
wrongfully  taken  or  converted,  whether  sold  or  disposed  of, 
or  not,  by  the  wrongdoer,  the  tort  may  be  waived,  the  trans^ 
action  treated  as  a  sale,  and  an  action  maintained  upon  the 
implied  promise  to  pay  the  price  or  value  of  the  goods.  Pome- 
roy  on  Civil  Remedies,  §§567,  574;  Putnam  r,  Wwe,  1  Hill, 
240,  and  notes;  Berly  v.  Taylor ,  5  Hill,  584;  Gordon  i?.  BruneVj 
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49  Mo.  570.  This  doctrine  is  in  consonance  with  reason  and 
justice,  and  meets  our  approval.  In  such  a  case,  the  wrong- 
doer ought  not  to  be  permitted  to  say  in  defense,  that  he 
obtained  the  property  wrongfully.  But  in  our  examination 
of  authorities,  we  have  found  no  case  supporting  the  theory 
of  the  court  below,  that  where  damages  have  been  committed 
by  one's  cattle  to  the  crops  or  personal  property  of  another, 
without  the  owner's  participation  in  the  trespass,  or  benefit 
therefrom,  and  in  the  absence  of  any  promise,  that  the  party 
injured  in  his  property  could  waive  the  tort  and  recover  his 
damages  in  an  action  on  contract.  That  is  this  case.  There- 
fore, when  it  appeared  that  the  items  in  the  account  of  Mon- 
gold charged  as  "potato  crop"  and  "shocks  of  corn-fodder" 
were  for  damages  done  to  his  potatoes  and  com  by  the  stock 
of  the  plaintiff  in  error,  and  no  promise  to  pay  for  the  damage 
was  shown,  nor  any  participation  by  plaintiff  in  error  in  the 
trespass,  or  benefit  to  him,  the  district  court  should  have  sus- 
tained the  objection  to  the  evidence  as  irrelevant  and  incom- 
petent. Its  failure  to  do  so  was  error.  If  the  plaintiff  in 
error  had  committed  a  willful  trespass  upon  the  land  of  the 
defendant  in  error  by  deliberately  turning  his  stock  thereon, 
in  order  that  they  might  feed  upon  the  potatoes  and  corr . 
fodder,  the  defendant  in  error,  within  the  rule  adopted  in 
Wisconsin,  might  have  waived  the  tort  and  sued  upon  an  im- 
plied contract  for  the  price  and  value  of  his  potatoes  and  fod- 
der. This  proof  was  not  made,  and  this  case  is  not  within 
that  decision.  Worden  v.  Jones,  88  "Wis.  600.  From  the  testi- 
mony, no  implied  promise  was  shown,  and  the  transaction  or 
trespass  cannot  be  treated  as  a  sale  for  which  an  action  of 
contract,  brought  as  upon  an  account  for  the  value  of  the 
potato  crop  and  corn^fodder,  can  be  upheld. 

The  judgment  must  be  reversed  for  the  error  committed  in 
admitting  incompetent  testimony,  prejudicial  to  the  plaintiff 
in  error,  and  the  case  will  be  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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The  Statb  ov  Kansas  v.  L.  G.  Mortimbr. 

1.  ADiaasioNB  of  Acx:;08ed;  When  cmd  How  Far  Admissible.  Where  a  de- 
fendant, charged  with  horglary  and  larceny,  makes  a  statement  to  the 
officer  having  him  in  charge'  and  to  the  owner  of  the  stolen  property, 
nnder  a  promise  ftom  them  that  he  shall  not  he  prosecuted,  indicating 
to  them  where  such  property  may  be  found,  and  the  property  is  after- 
wards found  in  accordance  with  his  statements;  and  it  is  shown  con- 
dusively  by '  other  evidence  that  the  burglary  and  larceny  were 
eommitted  by  some  one;  held,  that,  although  such  statement  cannot  be 
shown  to  the  jury  as  a  confession  of  the  guilt  of  the  defendant,  yet  that 
it  may  be  shown  to  the  jury  as  the  admission  of  a  fact  tending  to  show 
that  the  defendant  had  some  connection  with  the  commission  of  the 
burglary  and  larceny  charged  against  him.  [State  v,  Heddickf  7-148; 
State  V,  FolweO,  14-105;  8tat€  v.  Ingram,  16-14;  State  v.  White,  17-487.] 

1  Ikstbcctiohb;  Admitted  Facts.  Where  &cts  are  proved  beyond  all  con- 
troversy, it  is  not  error  for  the  court  to  assume  in  its  charge  that 
they  exist. 

S. Misleading,  Not  to  be  Oiven.  It  is  not  error  for  the  court  to  re- 
fuse instructions  which  might  mislead  the  jury,  and  particularly  so, 
where  all  the  necessary  instructions  upon  the  subject  are  given  by  the 
court  to  the  jury.    lOregg  v.  Qarverick,  33-190.] 

4, WrtUen  Instructions;  Quoting  Statute.  Where  the  court  in  charg- 
ing the  jury  in  a  criminal  case  reads  a  section  of  the  statui€f  without  incorr 
porating  the  same  in  its  written  charge,  but  merely  referring  thereto, 
Boch  failure  to  incorporate  the  statute  in  the  written  charge  will  not 
authorize  a  reversal  of  the  judgment.    lAtchison  v.  Jansen,  21-572.] 

&  Attobnist;  Oonduct  at  Trial.  Unauthorized  statements  made  by  counsel 
in  addressing  the  jury  referred  to,  and  rule  stated  where  counsel  on  both 
sides  go  outside  of  the  record  in  their  remarks.  [Stager  v.  Harrington, 
27-414;  Winter  v.  Sass,  19-557.] 

JBrrar  from  Leavenworth  District  CcwrU 

Thb  defendant  was  tried  at  the  September  Term  1877  in 
the  district  court,  and  found  guilty  of  burglary  in  the  first  de- 
gree, and  grand  larceny,  and  sentenced  to  the  penitentiary  for 
eleven  years;  and  he  now  appeals  to  this  court,  and  prays  that 
the  judgment  be  reversed  and  set  aside. 

Thos.  P.  Fenlon,  for  appellant: 

1.  The  instructions  given  by  the  court  to  the  jury  were  not 
oQ  <4n  writing.''    The  words  of  the  statute  are,  "The  judge 
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mast  charge  the  jury  in  writing,  and  the  charge  shall  be  filed 
among  the  papers  of  the  cause/'  In  The  Staie  v.  Pottery  15 
Kas.  808,  this  court  uses  the  following  language :  "  The  stat- 
ute requiring  a  written  charge  is  imperative,  and  failure  to 
comply  with  it  is  an  error  compelling  reversal."  See  also  The 
State  V.  Hvbery  8  Kas.  461.  We  submit  that  it  is  the  impera- 
tive duty  of  the  trial  court  to  make  every  word  of  its  charge 
in  writing;  that  however  convenient  it  may  be  to  the  court  to 
lessen  its  labors  prescribed  by  statute,  it  is  the  duty  of  the 
court  to  obey  the  imperative  language  of  the  statute.  If  the 
trial  judge  may  read  a  statute  to  the  jury  as  part  of  his  charge, 
he  may  read  it  correctly  or  incorrectly,  and  the  accused  has 
no  remedy  to  correct  any  mistake  made  by  him.  If  he  may 
read  the  statute,  he  may  with  the  same  logic  and  with  the 
same  propriety  read  an  adjudicated  case  in  this  or  any  other 
court.  If  he  can  do  that,  he  can  with  equal  propriety  read  to 
the  jury  a  newspaper  article,  or  a  stump  speech. 

2.  The  admission  of  the  testimony  of  D.  A.  Hook,  as  shown 
by  the  record  in  this  case,  was  error.  Without  these  admis- 
sions testified  to  by  Hook,  it  would  have  been  impossible  to 
convict  the  defendant;  and  without  these  admissions  there 
was  no  evidence  in  the  case  that  the  defendant  had  any  con- 
nection with  the  crime  charged.  1  Greenl.  Ev,,  §§  219,  220, 
220a,  281.  Appellant  confessed  to  Hook  under  and  by  virtue 
of  a  promise,  made  by  said  Hook  to  appellant,  that  if  he  (the 
appellant)  told  or  knew  where  the  stolen  goods  were,  he  should 
not  be  prosecuted. 

8.  The  court  assumed  certain  £iicts,  which  the  jury  should 
determine,  and  which  were  alone  for  the  jury  to  find;  and  this 
was  error,  prejudicial  to  appellant.  (1  Kas.  74.)  The  court 
assumed  that  it  was  a  fact  that  the  defendant  furnished  the 
information  by  which  certain  property  was  found;  and  the 
court  further  assumed,  that  thxU  property  was  stolen  property — 
two  very  material  and  important  facts,  which  were  alone  for 
the  jury  to  find. 

4.  The  court  erred  in  refusing  the  instructions  prayed  by 
the  defendant    The  instructions  asked  were  proper  and  should 
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have  been  given,  and  are  not  covered  by  any  other  instructions 
given  to  the  jury.  The  mere  fact  that  appellant  told  where 
the  goods  or  stolen  property  was,  is  no  evidence  or  proof  of 
appellant's  gailt  Kor  is  the  mere  fact  of  this  confession  any 
proof  of  appellant's  guilt. 

6.  Appellant  further  submits  that  the  county*  attorney  in 
his  closing  argument  to  the  jury,  stated  that  the  prisoner  had 
been  in  the  county  jail  for  six  months  on  account  of  crime  of 
which  he  had  been  convicted,  to  which  statement,  the  defend- 
ant by  his  counsel  objected.  This  statement  so  made  by  the 
county  attorney  might  and  most  likely  did  to  a  great  extent 
prejudice  the  jury  in  finding  their  verdict. 

Taylor  ^  GiUpatrieky  for  The  State  t 

1.  The  court  did  not  err  in  refusing  to  give  the  instructions 
asked  by  the  defendant  below.  The  first  instruction  contains 
a  proposition  that  is  not  law.  ^^The  mere  £act  that  the  de- 
fendant showed  the  marshal  where  the  goods  were,"  is  evidence 
tending  to  prove  the  guilt  of  the  defendant,  competent  and 
very  material  evidence.  It  might,  and  it  might  not,  be  conclu- 
sive, according  as  the  other  circumstances  developed  them- 
selves; but  it  was  evidencey  and  the  instruction  was  therefore 
properly  reilised. 

2.  The  second  instruction  asked  is  not  law.  It  asks  the 
court  to  pass  upon  the  weight  of  evidence.  This  is  the  prov- 
ince of  the  jury.  Again,  the  statements  of  the  defendant  be- 
low, as  to  where  the  property  was,  were  .competent  evidence, 
and  taken  in  connection  with  the  admitted  facts  in  the  case, 
were  sufficient  to  convict. 

8.  The  court  did  not  err  in  giving  the  instruction  asked  by 
the  state,  that,  "in  considering  the  evidence,  the  jury  may 
take  into  consideration  tfie  facts  that  the  information  which 
led  to  finding  the  stolen  property  was  given  by  the  defendant." 
The  fact  of  the  burglary  and  larceny  was  admitted  on  the 
trial.  Again,  *Hhe  fadj  that  the  information  which  led  to 
finding  the  stolen  property  was  given  by  the  defendant^^'  was  not 
a  mooted  question  in  the  case.     The  witness  Hook  so  testified. 
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There  was  ho  conflicting  testimony,  and  the  court  would  haye 
been  justified  in  telling  the  jury  to  so  find  from  the  evidence. 
The  truth  is,  the  principal  objection  made  in  the  court  below 
was,  conceding  the  foci  that  the  information  which  led  to  find- 
ing the  stolen  property  was  given  by  the  defendant,  yet,  it  be- 
ing giyen  under  a  promise  not  to  prosecute,  it  could  not  be 
used  as  evidence. 

4.  The  appellant  claims  there  was  error  because  the  instruc- 
tions given  by  the  court  to  the  jury  were  not  all  in  writing. 
The  record  does  not  show  any  oral  instructions,  and  as  matter 
of  fact  none  were  given.  But  the  record  does  show  that  the 
instructions  were  ^ven  in  writing,  and  that  the  information, 
and  the  several  sections  of  the  statute  applicable  to  the  case, 
were  read  to  the  jury  in  their  proper  connection  at  the  places 
respectively  indicated  on  the  face  of  the  instructions.  This 
we  claim  is  a  substantial  compliance  with  the  statute,  and  the 
adjudications  of  this  court  upon  the  question.  24  Mich.  407; 
15  Kas.  319. 

5.  Did  the  court  err  in  permitting  the  witness  Hook  to  tes- 
tify that  the  information  which  led  to  finding,  the  stolen  prop- 
erty was  given  by  the  defendant,  under  a  promise  from  the 
said  witness,  who  was  city  marshal,  and  from  the  owner  of  tixe 
property,  that  he  should  not  be  prosecuted?  It  is  a  well-settled 
principle  of  law,  that  although  confessions  obtained  by  threats 
or  promises  are  not  eyidence  against  the  accused,  upon  which 
he  can  be  convicted,  yet,  if  they  be  attended  by  extraneous  facts 
which  show  that  they  are  true,  they  will  be  sufficient.  If  the 
property  has  been  stolen,  and  a  person  accused  of  the  ofiense 
point  out  the  place  where  it  is  concealed,  he  must  be  consid- 
ered the  thief,  unless  he  can  reconcile  his  knowledge  with  his 
innocence:  9  Terger,  410;  26  N.  T.  590;  89  Miss.  96;  40  Ala. 
844;  84  Gal.  179;  2  Mete.  (Ky.)  80.  Although  a  confession 
improperly  obtained  from  the  defendant  is  inadmissible  in 
evidence  against  him,  yet  it  is  competent  to  show  that  the 
stolen  property  was  found  through  information  obtained  from 
the  prisoner:  1  Greenl.  Ev.,  §231;  1  Phil.  Ev.,  5th  Am.  ed. 
459;  RosQoe's  Crim.  Ev.  51;  2  Rus.  on  Or.  861,  862.     Any 
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extraneous  £EU^t8  which  ahow  that  the  confession  is  true,  and 
which  go  to  prove  the  existence  of  the  crime  of  which  the 
defendant  was  suspected,  will  be  received  as  testimony:  1 
Wharton  Orim.  L.,  §995.  It  was  competent  to  prove  that 
the  prisoner  stated,  Qr  pointed  out  the  place  where  the  goods 
might  be  found,  and  that  the  goods  were  found  at  the  place 
indicated  by  him:  1  Sneed,  80;  9  Yerger,  409;  2  Rus.  Cr. 
862;  2  East's  PI.  Cr.  658.  .Where  confessions  lead  to  the 
diBcovery  of  property,  or  other  proofe  of  guilt,  they  are  to  be 
considered  by  the  jury:  2  Har.  581.  A  confession  improperly 
obtained  will  not  be  excluded  on  the  trial,  when  the  confession 
IB  accompanied  with  the  surrender  and  restoration  of  the  stolen 
property:  3  "W".  Va.  695.  The  acts  of  the  accused,  done  in 
consequence  of  the  inadmissible  confession,  and  tending  to 
show  his  guilt,  should  be  received  in  evidence  against  him :  1 
Leach,  298, 301;  2  Rus.  on  Cr.  (7  Am.  ed.)  868;  86  Miss.  96; 
40  Ala.  844.  The  rulq  which  excludes  evidence  of  the  con- 
fession of  persons  charged  with  crime,  when  such  confessions 
have  been  made  under  influence  of  threats  or  promises,  has 
never  been  held  to  exclude  evidence  of  any  facts  which  were 
ascertained  in  consequence  of  such  confession:  26  I^.  Y.  590; 
5  Rich.  391;  1  Strob.  155,  878.  Although  confessions  im- 
properly obtained  are  not  admissible,  yet  any  &cts  which 
have  been  brought  to  light  in  consequence  of  such  confes- 
sions, may  be  properly  received  in  evidence:  2  Starkie,  50;  9 
Pick.  496;  2  Mete.  (Ky.)  80. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  a  criminal  prosecution  for  burglary 
in  the  first  degree,  and  for  grand  larceny.  The  first  and  prin-. 
cipal  question  in  the  case  is,  whether  the  court  below  co'red  in 
permitting  the  witness  B.  A.  Hook  to  testify  concerning  cer- 
tain information  which  led  to  finding  the  stolen  property,  and 
which  was  given  by  the  defendant  under  a  promise  from  said 
witness,  (who  was  at  the  time  city  marshal  of  the  city  of  Leav- 
enworth, and  had  the  defendant  under  his  charge,)  and  from 
the  owner  of  the.  property^  that  the  defendant  should  npt  be 
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prosecuted.  The  object  for  introducing  this  testimony  of 
Hook,  and  the  extent  to  which  it  was  allowed  to  influence 
the  findings  of  the  jury,  will  be  shown  by  the  following  in- 
structions given  by  the  court  to  the  jury: 

"In  this  case  you  will  not  consider  any  evidence  showing  or 
tending  to  show  a  confession  of  the  guilt  of  the  defendant,  but 
you  may  consider  any  evidence  in  the  case  tending  to  show 
that  the  property  alleged  to  have  been  stolen  was  found  at 
places  indicated  by  the  defendant."  ♦  *  *  «Iq  considering 
the  evidence  in  this  case,  the  jury  may  take  into  consideration 
the  fact  that  the  information  which  led  to  finding  the  stolen 
'property  was  given  by  the  defendant." 

We  do  not  think  that  the  court  below  erred  in  permitting* 
said  evidence  to  be  introduced.  (See  the  numerous  authorities 
cited  by  counsel  for  The  State.)  That  the  property  alleged  to 
have  been  stolen  was  stolen^  and  that  the  information  which  led 
to  finding  it  was  furnished  by  the  defendant^  were  facts^  not  con- 
troverted in  the  court  below,  and  were  proved  beyond  all  pos- 
sible doubt;  and  hence  the  court  below  did  not  err  in  speaking 
of  them  as  facts. 

The  defendant  also  claims  that  the  court  below  erred  in 
refusing  to  give  the  following  instructions  to  the  jury: 

"The  crime  must  be  proved  as  alleged.  The  mere  fact  that 
the  defendant  showed  the  marshal  where  the  goods  were,  is 
not  evidence  of  the  burglary  charged  in  the  information.  It 
does  not  follow  from  the  mere  fact  of  the  knowledge  of  where 
the  goods  were,  that  the  defendant  committed  the  burglary." 

"If  the  statements  of  the  defendant  were  given  by  him, 
under  a  promise  that  he  should  not  be  prosecuted,  such  evi- 
dence is  not  sufficient  to  convict  the  prisoner." 

•  Now  the  court  might  possibly  have  given  these  instructions 
to  the  jury  without  committing  any  material  error,  but  still 
their  tendency  would  have  been  to  mislead  the  jury.  One 
proposition  contained  in  them  is,  that  "  the  mere  fa/U,  that  the 
defendant  showed  the  marshal  where  the  goods  were,  is  not 
evidence  of  the  burglary  charged  in  the  information,"  Now 
everything  charged  by  the  state,  in  this  case,  was  proved  be- 
yond all  controversy,  except  the  mere  fact  of  the  conneetion 
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of  the  defendant  with  the  burglary  and  larceny  charged  in  the 
information.  The  burglary  and  larceny  were  committed  at  the 
same  time,  as  parts  and  portions  of  the  same  transaction,  and 
were  proved  on  the  trial  beyond  all  controversy  to  have  been 
committed  by  some  one  just  as  charged  in  the  information; 
and  all  that  was  left  doubtful  in  the  case,  or  which  required 
any  serious  consideration  by  the  jury,  was  the  question  whether 
the  defendant  had  any  connection  with  said  burglary  and  lar- 
ceny. The  state  relied  upon  the  fact,  that  the  defendant  knew 
where  the  stolen  goods  were,  as  some  evidence  tending  to  show 
that  the  defendant  was  in  some  way  connected  with  the  com- 
mission of  the  burglary  and  larceny*  The  instruction  asked 
however  was  virtually  to  the  effect  that  such  fact  was  no  evi- 
dence of  the  defendant's  connection  with  the  burglary  or  lar- 
ceny. We  do  not  think  that  the  court  erred  in  refusing  to 
give  the  same.  (  Walker  n.  Commomoealth^  Court  of  Appeals  of 
Virginia,  July  term  1877,  6  Reporter,  281.)  All  the  instruc- 
tions necessary  to  be  given  concerning  this  subject,  or  concern- 
ing any  statements  made  by  the  defendant,  were  given  by  the 
court. 

The  defendant  claims  that  the  court  below  also  erred  in  not 
giving  all  of  its  instructions  in  writing.  Now  from  anything 
appearing  in  the  record,  all  the  instructions  were  in  writing. 
But  it  is  claimed  that  the  court  read  certain  sections  of  the 
statutes  to  the  jury  without  incorporating  them  in  its  written 
charge,  but  merely  referring  to  them  therein.  This  is  proba- 
bly tree,  although  the  record  does  not  show  it;  but  if  true, 
still  we  do  not  think  that  the  court  committed  any  material 
error,  even  if  it  committed  any  error  at  all.  (SwariwoiU  v,  M.  ^ 
L.  Rid.  Co.y  24  Mich.  390,  407.)  The  reading  of  a  8tatuie  ap- 
plicable to  the  case,  and  the  failure  to  incorporate  the  same  in 
the  written  charge,  will  not,  un(}er  such  circumstances,  be  suf* 
ficient  to  authorize  the  reversal  of  the  judgment. 

The  defendant  claims  that  her  ought  to  have  a  new  trial  for 
the  f<^lowin^  reasons: 

<* During  the  argument  of  the  case  [in  the  court  below]  the 
defendant's.  eGfuntel  stated  that  the  defendant  had  been  in 
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prison  awaiting  this  trial  since  April  last  The  county  attor- 
ney in  his  closing  argument  to  the  jury  stated^  by  way  of  an- 
swer to  the  statement  of  defendant's  counsel,  as  a  fact,  that 
the  defendant  had  been  in  prison  since  April  last  for  a  crime 
of  which  he  had  been  previously  convicted — to  which  state- 
ment the  defendant  by  his  counsel  at  the  time  objected;  and 
the  court  then  told  the  jury  that  they  should  pay  no  attention 
to,  and  not  take  into  consideration  any  such  statement;  and 
there  was  no  evidence  of  either  statement  of  counsel  intro- 
duced in  the  case." 

The  statement  of  the  county  attorney  will  not  under  the 
circumstances  of  this  case  authorize  a  new  trial.  The  defend- 
ant, before  objecting  to  the  statement  of  the  county  attorney, 
should  have  repudiated  the  improper  statement  of  bia  own 
counsel. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


L.  Pfbiffbr  ei  oL  y.  Union  Evangelical  Church. 

Incomplietb  Record;  Alleged  Errors,  to  be  Reviewed,  Mutt  be  Properly  Saved, 
and  (he  Record  Must  be  FuU  and  Complete.  Where  by  amendments  to  a 
case-made,  allowed  by  the  ooort,  a  certain  series  of  instroctions  and  cer* 
tain  documentary  testimony  referred  to,  bat  not  written  OQti  are  directed 
to  be  inserted,  and  such  series  of  instructions  and  testimony  are  not  in- 
corporated into  the  record  as  brought  to  this  court,  but  in  lieu  thereof 
appears  the  statement  of  the  clerk  that  he  cannot  find  them,  heldj  that 
upon  a  record  so  incomplete  no  error  can  be  predicated  as  to  any  ruling 
or  decision  which  might  in  any  manner  directly  or  indirectly  be  affected 
by  Bucl^  absent  matter.    [  See  citations  at  dose  of  opinion.] 

A  QUESTION  of  practice  only,  is  here  decided,  and*  ih»  opia* 
ion  contains' a  sufficient  fitatement  of  the  proceedings.  Judg- 
ment was'giren  at  October  Term  1876  of  tlie  diatviat  ooort  ia 
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favor  of:  the  Union  EvmgeUoal  Si.  Johns  Church  of  Nemaha 
Couniyy  as  plaiatiff,  against  L.  Pfdffer  and  8L  Johns  Ijutheran 
Evangdical  Churchj  defendants,  decreeing  ^Uhat  the  plaintifi 
have  possession  and  contror^  of  a  certain  church-building  and 
grounds;  "that  the  plaintiff  be  let  into  possession  of  said 
property,  and  that  the  defendants  and  each  of  them  refrain 
from  interfering  with  said  church  property , 'or  with  the  plain- 
tiff in  the  management  and  control  thereof,  and  that  the  plain- 
tiff  recover  of  and  from  the  defendants  their  costs."  The 
defendants  bring  the  case  here. 

J.  E.  Taylor y  and  Simon  Conwelly  for  plaintiffs  in  ^rror. 
W.  2).  WMy  and  Jos.  P.  Taylor j  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  This  is  one  of  those  strangely  imperfect  records, 
Qpon  which  it  is  simply  impossible  to  predicate  error  in  the 
the  rulings  of  the  district  court  The  action  vvas,  in  substance, 
a  controversy  between  two  church  organizations  for  the  pos- 
session of  the  church-building.  Commenced  as  an  action  of 
forcible  detainer  before  a  justice  of  the  peace,  it  was  trans- 
ferred at  the  instance  of  the  defendants,  now  plaintifis  in  error, 
to  the  district  court.  AUter  judgment,  leave  was  given  to 
make  a  case,  which  soQ^e  eight  months  thereafter  was,  with 
amendments,  filed  in  the  clerk's  office.  The  errors  alleged  are 
in  the  instructions,  the  admission  pf  testimony,  and  its  suffi- 
ciency to  sustain  the  judgment.  As  to  the  instructions,  it  no- 
where appears  that  all  are  preserved.  On  the  contrary,  it 
affirmatively  appears  that  some  were  given  which  are  not  be- 
fore us.  The  19th  amendment  to  the  case-made,  suggested 
and  allowed,  directs  the  insertion  of  the  '^  instructions  given  by 
tile  court  for  the  defendants,"  upon  which  the  clerk  simply 
minutes  the  statement,  that ''  no  instructions  given  by  the  court 
can  be  found  by  clerk."  How  far  these  instructions,  whose 
existence  is  affirmed  by  the  judge,  and  which  by  hie  allowance 
are  made  part  of  the  case,  but  which  are  in  fact  wanting  from 
the  record,  may  have  affected  the  case,  we  can  only  conjecture. 
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The  record  only  contains  sacli  of  the  instructions  asked  by 
the  defendants  as  wore  refused.  Perhaps  these  were  refused 
because  in  efiect  but  repetitions  of  others  asked  and  given. 

So,  as  to  the  testimony.  The  case  as  prepared  by  plaintiffs 
in  error  recites  that  the  parties  offered  evidence  ^Uending  to 
show^^  various  matters,  without  narrating  the  testimony  as  it 
was  given.  The  amendments  allowed  by  the  court  direct  the 
insertion  of  certain  articles  of  association,  and  certain  deeds 
from  the  original  owner  of  the  land,  which  articles  and  deeds 
are  not  inserted,  but  in  lieu  thereof  is  the  minute  of  the  clerk 
that  they  cannot  be  found  by  him.  Now  the  most  of  the  in- 
structions given  at  the  instance  of  the  plaintiff  are  based  upon 
these  deeds  and  articles.  How  can  we  say  that  the  court  mis- 
construed them,  or  that  they  were  not  in  fact  decisive  of  the 
case?  It  would  be  useless  to  inquire  whether  any  particular 
ruling  of  the  court  in  the  admission  of  testimony  was  wrong, 
when  these  instruments  which  are  apparently  the  foundation 
of  plaintiff's  claim,  and  may  have  been  decisive  of  the  case, 
and  which  were  by  the  court  directed  to  be  made  a  part  of  the 
case,  are  omitted  from  the  record.  We  must  have  a  complete 
record  before  we  can  hold  that  the  trial  court  erred  in  its  rul- 
ing. Wilson  V.  Fuller^  9  Kas.  176;  Morgan  r.  ChappU,  10  Kas. 
217;  Da  Lee  v.  Blackburn^  11  Kas.  190;  Ferguson  v.  GraveSy  12 
Kas.  89;  Railroad  Co.  v.  Brawny  14  Kas.  469;  A.  ^  N.  Bid.  Co. 
V.  Wagner^  19  Kas.  886. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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LiLLis  Couch  v.  Emma  C.  Wright. 

1.  Descbmt  op  Property;  Who  are  Heirs.  The  property  of  one  dying  intes- 
tate, nnmarried,  and  leaving  no  children,  descends  Uf  the  parents  or  sor- 
Tiving  parent  of  the  intestate;  but  if  both  such  parents  are  dead,  then 
to  the  heirs-at'law  of  sach  deceased  parents. 

SL Widow  of  Deceased  Heir,    Where  H.,  L.,  and  D.,  were  the  only 

heirs-at-law  of  their  deceased  parents,  and  D.  died  leaving  a  widow  and 
one  child,  and  such  child  of  D.  also  died,  unmarried  and  without  issue, 
and  H.  thereafter  died,  unmarried  and  without  issue,  seized  of  lands  in 
fee  simple,  L.  and  the  widow  of  D^  under  the  statutes  of  Kansas,  are 
entitled  to  an  equal  moiety  of  the  lands  of  which  H.  died  seized.  If  D. 
had  survived  H.,  he  would  have  inherited  equally  with  L. ;  and  in  case 
of  his  decease,  the  same  rule  obtains  for  determining  who  are  D.'s  heirs, 
as  in  any  other  case  of  descent,  and  such  heirs  are  entitled  to  his  share. 
IMeKwney  v.  Steunrt,  5-^84,  392;  Dodge  «.  Beder,  12-524;  Barry  v.  Barry, 
16-5&7;  EuueU  v.  HalleU,  23-276.] 

Error  from  Bourbon  District  Court. 

Action  brought  by  Mrs.  Wright  for  the  partition  of  certain 
lands,  to  an  equal  moiety  of  which  with  plaintiff  in  error, 
Mrs.  Couch,  she  claimed  title  as  heir-at-law  of  Henrietta  An- 
drick,  deceased.  The  answer  denied  that  plaintiff'  had  any 
title  to  or  interest  in  the  lands;  and  the  only  question  at  issue 
was,  whether  under  the  statute  of  descents  Mrs.  Wright  was  an 
heir-at-law  of  said  Henrietta  Andrick.  The  facts,  as  found 
specially  by  the  court,  are  as  follows:  Henrietta  Andrick  died 
intestate,  without  issue  and  unmarried,  in  the  month  of  April 
1875,  in  Bourbon  county,  seized  in  fee  simple  of  certain  lands 
described  in  the  petition.  Said  Henrietta  was  the  daughter  of 
Jacob  Andrick  and  of  Mada  Andrick,  wife  of  said  Jacolx 
Said  Mada  Andrick,  wife  of  said  Jacob,  died  in  1862,  leaving 
aa  her  only  heirs-atJaw,  her  husband,  said  Jacob  Andrick,  and 
the  children  of  herself  and  her  said  husband,  to-wit,  John  -C. 
Andrick,  David  8.  Andrick,  LitUi  Couchy  and  said  Henrietta 
Andrick.  Said  Jacob  Andrick  died  in  January  1864,  unmar- 
ried, leaving  as  his  only  heirs-at-law,  his  said  children,  John  0. 
David  S.  Andrick,  LHJUs  Couch,  and  Henrietta  An- 
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drick.  Said  John  C.  Andrick  died,  unmarried  and  without 
issue,  2d  January  1866.  Said  David  S.  Andrick  died,  intestate, 
80th  January  1866,  leaving  surviving  him  his  widow,  Emma 
C.y  and  an  only  child,  Mada  E.  Andrick,  his  only  issue,  daugh* 
ter  of  himself  and  of  said  Emma  d,  his  wife.  Said  Emma  C, 
who  was  the  wife,  and  afterward  the  widow  of  said  David  S. 
Andrick,  after  the  death  of  said  David  S.,  intermarried  with 
Samuel  C.  Wright,  and  thus  became  by  name  Emma  C,  Wright 
Said  Mada  E.  Andrick,  \^ho  was  the  issue  and  daughter  of 
said  David  S.  Andrick,  and  said  Emma  C,  died,  unmarried 
and  without  issue,  in  June  1874.  The  lands  described  in  the 
plaintiff's  petition  were  inherited  by  said  Henrietta  Andrick 
in  part  from  her  said  father,  Jacob  Andrick,  and  the  remainder 
from  her  said  brother,  John  0.  Andrick.  The  district  court, 
at  the  May  Term  1876,  held  that  Emma  C.  Wright  was  heir  to 
Henrietta  Andrick,  jointly  with  LiUis  Couch^  and  decreed  par- 
tition of  the  lands  accordingly.  Mrs.  Couch  brings  the  case 
here  on  error. 

Hulett  ^  JfcClevertyy  for  plaintiff  in  error,  contended,  that 
Mrs.  Wright  acquired  no  interest  in  the  land  of  which  Henri- 
etta Andrick  died  seized.  Said  lands  were  inherited  by  said 
Henrietta,  and  constituted  that  share  of  the  estates  of  her 
father  and  brother  to  which  she,  as  one  of  several  heirs  then 
living,  was  entitled.  The  other  heirs,  Mrs.  Wright  included, 
severally  received  their  respective  shares  of  such  estates.  Mrs. 
Wright's  only  ground  for  now  claiming  title  to  one-half  the 
lands  of  said  Henrietta,  and  the  right  to  compel  partition 
thereof,  is,  that  she  was  formerly  the  wife,  and  then  the  widow 
of  David  S.  Andrick,  (a  brother  of  said  Henrietta.)  What- 
ever might  be  said  as  to  her  right  to  the  undivided  one-fourth 
of  the  lands  in  question,  as  the  mother  and  heir-at4aw  of  the 
daughter  (MadaE.)  of  the  deceased  David  S.  and  herself,  it 
seems  clear  that,  as  to  the  other  undivided  one-fourth  interest 
claimed  by  her,  she  has  no  right  or  interest,  as  her  husband 
and  daughter  both  deceased  long  before  the  death  of  said 
Henrietta.    In  contemplation  of  law,  she  is  a  stranger  to  the 
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estate  of  said  Henrietta.    The  trial  court  erred^  and  the  judg- 
ment should  be  reversed. 

jD.  p.  LowCj  for  defendant  in  error,  maintained  that  the 
judgment  was  correct  under  oar  statnte  of  descents.  It  ap- 
pears that  plaintiff  below  was  the  widow  of  a  brother  of  the 
deceased,  and  that  the  decedeut  died  unmarried,  without  issue, 
and  without  parents  living,  and  that  Lillis  Couch,  defendant 
below,  and  sister  of  decedent,  was  the  only  other  pferson  in  be- 
iig  who  could  inherit  from  the  deceased.  As  said  Henrietta 
died  unmarried  and  without  issue,  her  estate  would  go  to  her 
parents  if  living.  (Gen.  Stat  894,  §  20;  6  Eas.  891.)  As  her 
parents  were  both  dead,  the  estate  is  to  be  ^^  disposed  of  in  the 
same  manner  as  if  they  or  either  of  them  had  outlived  the  in- 
testate and  died  in  the  possession  and  ownership  of  the  por- 
tion thus  &lling  to  their  share  or  to  either  of  them."  (Gen. 
Stat  894,  §  21.)  The  first  step  therefore  in  the  line  of  descent 
from  Henrietta  Andrick,  is  to  devolve  the  estate  upon  hex 
parents  as  though  living  at  the  time  of  her  death.  The  estate 
then  descends  as  though  her  parents  then  died  in  ownership 
and  possession  of  the  estate.  The  question  therefore  is,  if  her 
parents  had  in  fsust  died  immediately  after  Henrietta's  death  to 
whom  would  the  estate  have  passed  7  Her  parents  had  died 
leaving  four  children,  John  C,  David  S.,  and  Henrietta  And- 
rick, and  Lillis  Couch.  At  the  time  of  Henrietta's  death, 
John  C.  had  died  without  issue  and  unmarried.  Lillis  Couch, 
(plaintiff  in  error)  was  living,  and  an  heir.  David  S«  Andrick 
was  dead,  but  had  left  a  widow,  (defendant  in  error,)  and  a 
daughter,  Mada  E.  Upon  the  death  of  Henrietta,  therefore, 
who  died  without  issue,  the  lines  of  descent  from  Jacob  An- 
drick and  wife  through  John  0.  and  Henrietta  Andrick  were 
extinct,  leaving  as  heirs  of  Jacob  Andrick  and  wife,  and  there- 
fore heirs  of  Henrietta,  Lillis  Couch  and  the  heirs  of  David  8. 
Andrick.  The  estate  therefore  passing  from  Henrietta^to  'faer 
parents  descends  as  from  them,  one-half  to  Lillis  Ooudh  Ji^d 
the  other  half  to  the  heirs  of  David  8.  Andrick.  }^7ho  /then 
at  the  time  of  Henrietta's  death,  April  1875,  were  the  heirs  of 
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David  8.  Andrick?  (Gten.  Stat.  894,  §§  18, 19,)  Was  Emma  0. 
Wright,  defendant  in  error,  such  heir?  The  heirs  of  David  S. 
Andrick  at  the  time  of  his  death  were  his  widow  Emma  C, 
and  their  daughter  Mada  E.  By  §  8  of  our  statute  of  descents, 
the  wife  inherits  one-half  the  estate  of  her  husband  if  there 
are  children,  and  by  §20,  she  inherits  the  whole  if  there  be  no 
children.  At  the  time  of  this  descent  therefore,  April  1875, 
Emma  C.  Wright,  as  widow  of  David  S.  Andrick,  was  his 
only  heir,  his  daughter  Mada  E.  having  died  in  June  1874. 
The  statute  (§  19)  gives  to  the  heirs  of  David  S.  Andrick,  who- 
ever they  may  be,  the  same  portion-  that  he  would  have  re- 
ceived had  he  outlived  his  parents,  Jacob  Andrick  and  wife, 
and  died  in  the  possession  and  ownership  of  the  portion  he 
would  have  received  from  them.  If  it  could  be  supposed  that 
any  portion  of  the  estate  descended  upon  or  through  Mada  E. 
Andrick,  the  result  would  be  the  same,  as  Emma  C.  Wright  is 
the  only  heir  of  her  daughter  Mada  E.  ^'  The  statute  may  make 
any  person  an  heir.  An  heir  in  law,  is  simply  one  who  suc- 
ceeds to  the  estate  of  a  deceased  person."  (5  Eas.  892.)  That 
the  estate  would  pass  from  Henrietta  to  her  parents,  Jacob 
Andrick  and  wife,  as  though  they  were  living  at  the  time  of 
her  death,  and  then  pass  to  the  heirs  of  Jacob  Andrick  and 
wife  as  though  they  had  then  died,  is  clear  under  §  21.  But 
the  line  of  descent  in  that  case  from  Jacob  Andrick  and  wife 
to  Emma  C.  Wright  is  precisely  the  line  of  descent  sustained 
in  the  case  of  Dodge  v.  Beder^  12  E!as.  624,  and  that  case  is 
clearly  decisive  of  this. 

By  the  Oourty  Hortok,  G.  J. :  This  case  seems  to  be  almost 
identical  with  the  case  of  Dodge  v.  Beder^  12  E!as.  524,  as  re- 
spects the  grounds  upon  which  the  claim  of  defendant  in  error 
is  based,  and  with  the  decision  in  that  case  we  are  entirely 
aatisfied.  As  the  decision  of  the  court  below  followed  the  rule 
of  construction  enunciated  in  Dodge  v.  Beeler^  the  judgment 
will  be  affirmed. 

All  the  JusticeB  concurring. 
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Kansas  Paoifio  Railway  Oo.  v.  M*  D.  MoCobmiok. 

1.  Pleading;  PErmoir;  MoHon  to  Make  DtfaniU  and  Certain.  The  function 
of  a  petition  is  not  the  narration  of  the  evidence,  but  a  atatement  of  the 
mbstantive  £ftct8  upon  which  the  daim  for  relief  is  founded;  and  a  mo- 
tion to  make  more  definite  and  certain  the  allegations  of  the  petition 
can  be  sustained  only  when  the  precise  nature  of  the  charge  is  not  ap- 
parent. 

1  DsooTBKT  OF  Fbavd;  iMnikUion  nf  Action.  Whatever  may  have  been 
the  old  equity  practice,  under  the  code  in  an  action  for  relief  on  the 
poond  of  fraud,  the  drcnmstances  under  which  the  firaud  was  discov- 
ered do  not  constitute  any  part  of  the  cause  of  action,  and  need  not  be 
stated  in  the  petition,  even  where  a  discovery  must  be  alleged  to  avoid 
the  apparent  bar  of  the  statute  of  limitations,    \fiyan  v.  £.  12.,  21-404.] 

JSror  from  Saline  District  Court. 

Thb  district  coart,  at  the  May  Term  1876,  sustained  a  mo- 
tionto  make  plaintiff's  petition  more  definite  and  certain;  and 
from  sacli  ruling,  and  the  judgment  thereon,  plaintiff  appeals, 
and  brings  the  case  here  on  error. 

J.  P.  Usher  J  for  plaintiff. 

A.  H.  Oaae^  and  J.  Q.  Mohler^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Bbbwer,  J. :  Plaintiff  in  error,  plaintiff  below,  filed  its  peti- 
tion containing  two  causes  of  action.  The  first  cause  is  thus 
stated: 

^*  The  plaintiff  shows  to  the  court,  that  the  plaintiff  was  on 
the  Ist  of  October  1867,  and  long  previous  thereto,  and  still  is 
a  railroad  corporation,  duly  incorporated  undef  the  laws  of 
Kansas,  and  owning  and  operating  a  railroad*  through  the 
counties  of  Saline,*  Ellsworth,  Russell,  and  Ellis,  in  Kansas. 
On  or  about  the  1st  of  October  1867^  the  plaintiff  engaged  the 
defendant,  and  the  defendant  hired  himself  to  the  plaintiff  as 
supervisor  of  the  Smoky  Hill  division  of  its  road,  which  divis- 
ion included  all  of  said  plaintiff's  railroad  in  said  coanties  of 
Ellsworth,  Russell  and  Ellis,  and  all  of  said  railroad  in  the 
counly  of  Saline,  west  of  Brookville.  The  terms  of  such  hir- 
ing were,  that  the  plaintiff  should  pay  the  defendMit  the 
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monthly  wages  of  (110,  and  that  the  defendant  should  dis- 
charge such  duties  as  are  usually  incident  to  the  position  of 
supervisor  of  a  railroad,  and  amongst  other  things  that  defend- 
ant should  supervise  the  supply  of  wood  for  fuel  for  its  loco- 
motives on  the  district  intrusted  to  defendant's  care,  and  should 
safely  keep  and  watch  such  wood  when  delivered  to  plaintiff, 
and  faithfully  and  honestly  protect  his  employer,  said  com- 
pany, against  fraud  in  the  supply  of  said  wood,  and  the  theft 
and  embezzlement  thereof,  and  should,  when  so  requested  by 
the  superintendent  of  such  division,  honestly  and  skillfully 
measure  all  quantities  of  wood  offered  for  sale  or  tendered  or 
delivered  to  said  company,  and  report  to  such  superintendent 
the  true  and  correct  quantity  thereof.  The  defendant  entered 
upon  his  duties  as  supervisor  as  hereinbefore  set  forth,  and 
was  employed  in  that  capacity  until  about  the  month  of  Janu- 
ary 1875,  and  was  during  sucn  time  duly  paid  the  salary  above 
mentioned.  On  or  aboqt  the  16th  of  March  1869,  one  Evan- 
der  Light  tendered  to  said  company  a  lot  of  wood  for  fuel, 
under  the  terms  of  a  contract  by  said  Light  witii  the  plaintiff, 
for  the  supply  of  such  wood  at  the  price  of  $7  per  cord;  and 
said  defenaant  was  by  virtue  of  his  employment  as  supervisor 
as  aforesaid,  directed  by  B.  Marshall,  the  superintendent  of  said 
division,  to  measure  and  inspect  said  wood  as  tendered,  and  to 
accept  delivery  thereof  on  behalf  of  plaintiff,  and  to  report  to 
said  superintendent  the  correct  quantity  and  measurement  of 
said  wood.  The  wood  so  tendered  by  said  Light  was  placed 
on  the  right-of-way  of  said  company,  and  there  was  also  at  that 
time  placed  on  the  right-of-way  of  said  company  a  lot  of  wood 
already  purchased  by  and  belonging  to  said  company,  and  in 
,  quantity  287' cords,  or  thereabouts.  Defendant  well  knew  that 
said  287  cords  was  the  property  of  plaintiff,  and  not  of  said 
Evander  Light,  but  nevertheless,  in  violation  of  his  contract 
•^With  'praiiitiff,  he  conspired  with  said  Evander  .Light  to  rob 
and  defraud  said  company  by  measuring  and  taking  delivery 
of  said  wood  already  belonging  to  said  company,  as  if  delivered 
by  said  Light,  and  falsely  reporting  to  the  superintendent,  B. 
Marshall,  that  said  Light  had  delivered  tKat  quantity  of  wood 
to  said  company,  when  he  had  not  done  so.  Said  defendant 
was  directed  by  said  B.  Marshall  to  inspect  and  measure  the 
cord-wood  so  tendered  by  said  Light,  and  iaccordingly,  in  pur- 
suance of  Buch  conspiracy  to  defraud,  said  defendant  in  willfiil 
and  fratudulent  violation  of  his  duties  as  supervisor,  reported  to 
said  superintendent  that  said  Light  had' delivered  to  said  com- 
'  pany  287  cords  of  wood,  ^wfaen  he  had  not  in  fact,  as  said  de- 
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feodant  well  knew,  delivered  any  such  wood  at  all>  and  thereby 
enabled  said  Light  to  obtain  from  said  company  the  price  of 
the  wood  thus  feigned  to  be  Bold  and  delivered,  amounting  to 
the  sum  of  |2,000;  and  thus  the  defendant  and  said  Light  suc- 
ceeded in  robbing  and  defrauding  the  plaintiff  of  such  sura, 
and  for  his  share  of  the  plunder  arising  from  the  fraud  and 
robbery  thus  perpetrated  by  defendant  and  said  Light,  said 
defendant  receivea  from  said  Light  one-half  of  said  sum,  being 
the  sum  of  one  thousand  dollars.  Plaintiff  did  not  discover 
such  fraud  until  the  first  day  of  December  1874.'^ 

A  motion,  of  which  the  following  is  a  copy,  was  filed  to 
make  this  petition  more  definite  and  certain: 

( TtUe,)  ^*  Now  comes  the  said  named  defendant,  and  moves 
the  court  to  cause  the  said  plaintiff  to  make  its  petition  in  this 
action  more  definite  and  certain,  in  this,  to-wit: 

**  Ist,  To  state  the  time  when  the  defendant  was  directed  by 
B.  Marshall  to  inspect,  measure  and  report  to  him,  the  wood 
mentioned  in  said  petition. 

*^  2d,  To  state  when  the  wood  was  pretended  to  be  measured 
by  McCormick. 

"  3d,  To  state  the  time  when  the  defendant  reported  to  B. 
Marshall  that  Evander  Light  had  287  or  1,500  cords  of  wood,. 
(or  any  other  number  of  cords,)  when  in  truth  and  in  fact  he 
had  none  on  their  right-of-way. 

*^4th.  To  state  when  it  was  that  the  defendant  conspired  with 
Evander  Light  to  rob  and  defraud  the  plaintiff,  and  when  it 
was  that  such  robbery  was  accomplished. 

"5th,  To  state  how  it  was  that  the  defendant  defrauded  or 
robbed  the  plaintiff. 

**6th.  To  state  when  it  was  that  defendant  received  any  part 
of  the  money  mentioned  in  the  plaintiff's  petition. 

"7th,  To  state  how  the  defendant  concealed  the  alleged 
fraud  and  fraudulent  acts  from  the  plaintiff,  and  of  what  it 
consisted. 

*'  8th,  To  state  when  the  concealment  took  place,  and  whether 
before  or  after  the  fraudulent  acts  are  alleged  to  have  been 
committed. 

"  9th,  To  state  when  the  fraud  was  discovered. 

"  10th,  To  state  how  the  fraud  was  discovered. 

"11th,  To  state  what  acts  of  concealment  were  done  by  de- 
fendant subsequent  to  the  alleged  firaud,  and  before  its  alleged 
discovery. 
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''12th,  To  state  when  the  alleged  cause  of  action  of  the 
plaintiff  a^inst  the  defendant  accrued/' 

This  motion  was  sustained;  and  the  plaintiff  electing  to 
stand  upon  its  petition,  judgment  was  entered  against  it,  to  re- 
verse which  this  petition  in  error  has  been  filed. 

Ought  the  motion  to  have  been  sustained  ?  We  think  not 
Such  a  motion  is  in  order  when  the  precise  nature  of  the 
charge  is  not  apparent.  (Civil  code,  §119,  Gen.  Stat.  652.) 
It  is  not  the  function  of  a  petition  to  narrate  the  evidence,  but 
to  state  the  substantive  facts  upon  which  the  cause  of  action 
rests.  This  petition  states  those  facts,  and  states  them  so  that 
the  precise  nature  of  the  charge  is  clear.  There  is  do  mere 
general  allegation  of  a  conspiracy  to  defraud,  by  means  of 
which  the  plaintiff  sustained  loss,  but  a  specific  statement  of 
the  employment  of  defendant,  his  duties,  his  compensation, 
the  conspiracy  with  Light,  the  circumstances  under  which  the 
opportunity  for  wrong  arose,  the  acts  of  defendant  in  carrying 
out  the  wrong,  and  the  profits  made  by  him  thereby,  and  from 
whom  received,  as  well  as  the  injury  sustained  by  plaintiff. 
All  this  is  stated  with  precision.  ITothing  could  be  made 
clearer.  The  petition  also  alleges  the  time  on  or  about  which 
Light  tendered  wood  in  fulfillment  of  his  contract^  the  meas- 
uring and  inspection  of  which  was  the  wrong  done  by  the  de- 
fendant, and  the  time  at  which  the  wrong  was  discovered  by 
the  company.  True,  the  time  at  which  defendant  did  every 
specific  act  in  pursuance  of  his  agreement,  is  not  separately 
alleged;  but  the  time  at  which  the  whole  transaction  com- 
menced, is  stated,  as  precisely  as  matters  of  time  like  this  need 
to  be  stated,  that  is,  "on  or  about; "  and  the  circumstances  of 
the  transaction  as  detailed  show  that  all  the  acts  must  have 
been  in  close  proximity  in  point  of  time.  And  as  an  action 
for  the  wrong  done  at  such  a  time  would  be  apparently  barred» 
it  is  distinctly  averred  that  knowledge  thereof  did  not  come  to 
the  company  till  within  a  few  days  prior  to  the  filing  of  the 
petition. 

It  is  insisted  by  counsel  that  under  the  old  equity  practice 
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the  drcamstances  under  which  the  fraud  was  discovered,  had 
to  be  stated,  and  that  the  same  rule  obtains  to-day.  (See  as  to 
the  equity  practice,  Garr  v.  Hilton^  1  Ourtis  Ct  Ct  8'90;  Moore 
v,Greeney  2  Curtis  Ct.  Ct.  205.)  Whatever  may  have  been  uec^ 
essary  when  the  chancellor  refused  to  give  relief  against 
wrongs  of  long  standing,  unless  the  plaintiff  disclosed  due 
diligence  in  ascertaining  his  rights  and  discovering  the  fraud, 
and  when  therefore  the  conduct  of  the  plaintiff  was  as  im- 
portant as  that  of  the  defendant  in  determining  the  right  to 
present  relief,  we  think  no  such  rule  obtains  under  our  pres- 
ent practice.  The  statute  aims  to  settle  the  question  of  limi- 
tation, and  it  is  not  left  to  the  discretion  of  the  phancellor. 
The  action  may  be  brought  at  any  time  within  two  years  after 
discovery  of  the  fraud.  It  may  not  be  brought  thereafter. 
The  question  is/TTAm  did  the  plaintiff  discover  the  wrong? 
and  not,  Was  he  diligent  in  its  investigation?  The  question 
is  one  of  time,  and  not  of  conduct.  The  statute  requires  in  a 
petition  a  concise  statement  of  the  facts  constituting  the  cause 
of  action;  but  the  manner  in  which  the  fraud  has  been  discov- 
ered is  no  part  of  or  element  in  such  cause  of  action.  The  cause 
of  action  is  in  the  wrong  done;  and  even  the  time  of  discov- 
ery is  a  matter  affecting  solely  the  statute  of  limitations,  and 
that  statute  has  regard  to  the  time,  and  not  to  the  manner  of 
discovery. 

We  think  the  &cts  constituting  the  cause  of  action  are  fully 
stated;  that  the  precise  nature  of  the  charge  is  apparent,  and 
that  therefore  the  court  erred  in  sustaining  the  motion. 

The  judgment  will  be  reversed,  and  the  case  remanded  with 
instructions  to  overrule  the  motion. 

The  case  of  the  K.  P.  Railway  Co.  v.  M.  D.  McGormick  and 
Mary  McCormick  involves  the  same  question;  and  the  same 
ruling  will  be  made  in  that. 

All  the  JnatioeB  eoncarring. 
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School  District  No.  101  v.  Gary  Oaks,  Treaswretj  ^. 

1.  Evidengb;  Issub;  Testimony,  When  Excluded.  Where  the  main  andprin* 
cipal  question  in  a  case  is,  whether  a  certain  sapposed  school  district  was 
ever  legally  organized,  and  the  plaintiff,  for  the  porpose  of  showing  that 
it  was  so  organized,  offers  to  introduce  In  evidence  all  the  proceedings  of 
the  county  commissioners,  of  the  county  superintendent  of  puhlic  in- 
struction, and  all  papers  connected  with  the  supposed  formation,  creation, 
and  organization  of  such  school  district,  and  these  proceedings  and  pa- 
pers taken  together  do  not  show  that  said  school  district  was  ever  legally 
formed,  created,  or  organized,  and  the  court  for  that  reason  excludes  the 
the  evidence,  hdd^  no  error  committed. 

2. The  evidence  with  reference  to  the  supposed  organization  of 

said  school  district^  discussed    in  the  opinion,  and   its  immateriality 
.   shown. 

m 

Error  from  Montgomery  District  Court. 

Action,  brought  in  the  name  of  School  District  No.  101,  as 
plaintiff,  against  Gary  Oaks^  county  treasurer,  and  School  District 
No,  S,  Trial  at  March  Term  1877,  of  the  district  court.  A 
temporary  injunction  which  had  been  previously  granted,  was 
dissolved,  and  judgment  was  given  in  favor  of  defendants  for 
costs.     The  plaintiff  brings  the  case  here. 

HiU  ^  Broadheady  for  plaintiff. 
Daniel  GrasSj  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  The  principal  question  supposed  to  be  in- 
volved in  this  case  is,  whether  a  certain  supposed  school  dis- 
trict called  "School  District  No.  101,  of  Montgomery  county," 
has  any  legal  or  valid  existence.  The  plaintiff  claims  that  it 
has,  while  the  defendants  say  that  it  has  not,  and  deny  that  it 
ever  had  any  existence  as  a  school  district,  either  in  law  or  in 
fact.  Other  questions  are  also  involved  in  this  case,  and  the 
case  might  be  disposed  of  in  this  court  upon  some  of  the  other 
questions  without  deciding  this  supposed  main  or  principal 
question.  The  territory  out  of  which  it  is  claimed  that  said 
School   District  No.  101  was  organized,  (except  500  acres 
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thereof,)  belonged  at  the  time  of  each  supposed  organisation 
to  School  District  No.  2  of  Montgomery  county ;  and  the  de- 
fendants claim  that  it  still  belongs  to  said  School  District 
No.  2.  This  action  was  commenced  by  said  School  District 
No.  101,  to  enjoin  the  county  treasurer  of  Montgomery  county 
from  paying  to  said  School  District  No.  2  any  moneys  collected 
as  taxes  for  school-district  purposes  from  said  disputed  terri- 
tory. Whether  such  treasurer  has  or  is  likely  to  have  any 
Bueh  money,  we  cannot  tell ;  for  there  is  nothing  in  the  record 
of  this  case,  except  the  allegations  of  the  plaintiff's  petition, 
which  shows  anything  concerning  the  matter,  and  these  allega- 
tions were  denied  by  the  defendants  in  an  answer  verified  by 
affidavit.  It  would  seem  from  the  record  that  about  all  that 
the  plaintiff  desired  to  do  on  the  trial  of  this  case  was,  to 
prove  that  it  wsa  a  legally-organized  school  district.  And  it 
would  seem  that  it  supposed  thai  if  it  proved  that  foct,  that 
everything  else  would  necessarily  follow.  But  even  in  the 
proof  of  tiiis  £Bict,  we  think  the  plaintiff  failed.  Wc  shall  con- 
sider all  the  legal  evidence  introduced  or  offered  to  be  intro- 
duced by  the  plaintiff,  whether  it  was  received  by  the  court 
below  or  not  And  taking  all  of  this  evidence,  did  it  show 
prima  facie  a  legal  organization  of  said  School  District  No.  101  ? 
We  think  not  First,  it  did  not  show  that  the  county  superin- 
tendent of  public  instruction  ever  created  or  attempted  to 
create  said  School  Pistrict  No.  101,  but  on  the  contrary  it 
showed  that  he  actually  refused  so  to  do.  Second,  it  did  not 
ehow  that  there  was  ever  any  legal  appeal  taken  from  such 
refusal  of  the  county  superintendent  to  the  county  commis- 
sioners; and  probably  no  such  legal  appeal  was  ever  in  fact 
taken.  Third,  it  did  not  show  that  said  county  commissioners 
ever  legally  created  said  school  district.  Under  the  statutes 
the  county  superintendent  alone  has  original  jurisdiction  to 
create  new  school  districts,  or  to  change  old  ones,  but  an 
appeal  may  be  taken  from  him  to  the  county  commissioners. 
(Laws  of  1876,  pp.  245,  246,  §§18,  8,  4,  5.)  But  where  the 
county  superintendent  refuses  to  create  a  new  district,  and  the 
coQBty  oomroisjBioners  on  appeal  reverse  his  decision,  what 

8— f  0  Kaa, 
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should  then  be  done,  is  not  defined  by  the  statutes.  Whether 
the  county  commissioners  themselves  should  then  make  the 
order  creating  the  new  district,  or  should  remand  the  matter 
back  to  the  county  superintendent  for  him  to  do  so,  is  not  pre- 
scribed by  the  statutes.  Probably  the  latter  course  would  be 
the  better  practice.  It  makes  no  difference  however  in  thirf 
case,  as  we  think,  which  course  should  be  adopted;  for  in  this 
case  it  was  not  sufficiently  shown  that  either  the  county  super- 
intendent or  the  county  commissioners  ever  made  any  valid 
order  creating  said  School  District  No.  101. 

The  plaintiff  offered  to  introduce  in  evidence  all  the  pro- 
ceedings of  the  county  superintendent,  and  all  the  proceed- 
ings of  the  county  commissioners,  and  ^all  papers  connected 
with  such  proceedings,  and  with  the  supposed  formation,  crea- 
tion, and  organization  of  said  School  District  No.  101.  But 
the  court  below,  on  the  objection  of  the  defendants,  excluded 
such  evidence.  "Was  this  error?  If  said  evidence  showed 
prima  facie  a  valid  organization  of  said  School  District  No. 
101,  it  was  error;  but  if  not,  then  it  was  not  error.  Among 
this  evidence  was  a  paper  marked  "  K,"  purporting  to  be  a 
petition  of  "  qualified  voters  of  Montgomery  county,"  asking 
the  county  superintendent  to  create  a  new  school  district,  de- 
fining its  boundaries  by  sections,  township,  and  range,  but  not 
otherwise.  Upon  this  petition  were  the  following  indorse- 
ments: 

^^ Independence^  Kansas^  April  jith^  1876. — The  undersigned  re- 
fuses to  take  any  action  on  this  petition. 

"B.  R.  Cunningham,  Co.  SuperiniendenV* 

^^  The  within  petition  is  granted  this  11th  day  of  April 
1876.  Thomas  R.  Fittman,  Chairman  Boards  ^r 

**  Independence  J  Kansas,  Oct  Sdy  1876. — The  county  commis- 
sioners having  heard  evidence,  and  the  argument  of  counsel, 
upon  the  within  petition,  are  of  the  opinion  that  their  first 
action  in  April  last  making  division  of  said  district  was  taken 
without  full  knowledge  of  the  facts  and  of  the  law,  and  hereby 
reverse  their  order  oi  that  date. 

"  Thos.  R  Pittmak,  Chairm^oL'^ 
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Also  among  said  evidence  was  the  following  from  the  conntj 
oommiasionerB'  records,  to-wit : 

**AprU  4ihj  1876. — The  petitions  of  school  districts  in  Loais- 
burg  and  Cherokee  townships,  for  division,  were  discussed, 
and  action  thereon  deferred  till  the  first  Tuesday  in  June,  and 
the  county  clerk  instructed  to  notify  all  the  district  officers 
concerned  of  the  time  of  meeting.  Reconsidered  in  Cherokee 
township,  and  division  made  according  to  the  petition.  Dis- 
trict No.  — ." 

The  defendants  objected  to  this  record  being  introduced  in 
evidence,  '^  for  the  reason  that  the  territory  described  in  the 
petition  marked  ^  K,'  is  in  Parker  township,  and  not  in  Chero- 
kee township;  and  second,  because  said  record  is  irrelevant, 
incompetent,  and  immaterial  testimony  at  this  stage  of  the 
proceedings,''  which  objection  was  by  the  court  sustained. 
Also  among  said  evidence  was  a  paper  purporting  to  be  a 
notice  from  the  county  superintendent  to  the  voters  of  School 
District  No.  101,  notifying  them  ^'  that  the  board  of  commis* 
sioners  of  said  county  has  formed  a  school  district  to  be 
known  as  School  District  No.  101,  county  of  Montgomery, 
state  of  Kansas,"  etc  But  there  was  no  evidence  showing 
that  this  notice  was  ever  used  in  any  manner  in  forming  or 
organizing  said  School  District  No.  101. 

The  foregoing  is  all  the  evidence,  that  cw  be  called  legal 
evidence,  tending  to  show  what  the  county  superintendent,  or 
the  county  commissioners,  did  with  reference  to  the  creation 
or  formation  of  said  School  District  No.  101.  That  the  county 
superintendent  did  not  form,  create,  or  organize  said  school 
district,  is  certain;  and  there  was  really  no  legal  evidence 
tending  to  show  that  any  valid  appeal  was  ever  taken  from 
the  county  superintendent  to  the  county  commissioners.  But 
even  if  such  appeal  had  been  taken,  still  there  was  no  suffi- 
cient evidence  that  the  county  commissioners  ever  formed, 
created,  or  organi2ed  said  School  District  No.  101.  But  as  it 
does  not  appear  that  any  valid  appeal  was  ever  taken  to  the 
county  commissioners,  it  therefore  does  not  appear  that  even 
what  the  county  commissioners  did  with  reference  to  this 
matter  was  within  the  scope  of  their  jurisdiction.    There  is 


116  SUPREME  COURT  OF  :ECAN8AS. 

Trembly  t.  The  State. 

no  claim  that  the  plaintiff  had  any  other  or  additional  evi- 
dence than  that  offered  in  the  coart  below  to  prove  that  said 
school  district  was  legally  formed,  created,  or  organized.  The 
plaintiff's  evidence  also  showed  that  certain  persons  met  in 
said  supposed  school  district,  and  elected  officers,  and  went 
through  with  all  the  forms  of  organizing  a  school  district 
But  it  is  not  claimed  that  these  persons  or  officers  ever  got 
such  possession  of  the  disputed  territory,  or  were  ever  so 
recognized  by  the  inhabitants  and  voters  thereof,  or  by  School 
District  No.  2,  or  by  the  county  officers  of  Montgomery 
county,  as  to  become  a  school  district  de  faetOj  provided  it 
was  not  a  school  district  de  jure,  tinder  the  showing  made  in 
this  case  we  would  think  that  said  disputed  territory,  and  the 
inhabitants  thereof,  still  form  a  part  of  said  School  District 
No.  2. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


L  S.  Trbmblt  v.  Thb  Statb,  ex  reL^  ^. 

1.  Juboeb;  Panel  Required;  Filling  Panel;  Statute  of  1876,  Qnutrued.  While 
under  section  5  of  chapter  104  of  the  laws  of  1876,  a  court  should  require 
the  attendance  of  a  regular  panel  of  at  least  twelve  jurors,  yet,  if  by 
legitimate  and  proper  excuse  that  panel  be  reduced  slightly  below  that 
number,  the  court  is  not  compelled  to  delay  the  trial  of  any  case  until 
the  requisite  machinery  can  be  set  in  motion  and  made  effective  for 
drawing  and  summoning  the  deficient  number,  but  may  proceed  under 
section  6  of  said  act  to  supply  the  requisite  jurors.  iState  v.  Skinner,  34- 
268.1 

2. —  When  Venire  ii  Vrmecenary,    Where  under  said  section  6  the 

court  at  the  request  of  a  party  names  certain  jurora,  and  such  jurors 
enter  the  jury  box  ready  for  service  as  jurors,  a  failure  to  issue  a  formal 
venire  to  compel  their  attendance  is  no  substantial  error. 

3. In  naming  jurors  under  said  section  the  court  is  not  bound  to 

send  for  or  examine  the  assessment-roll. 


JANUARY  TERM,  1878.  117 

Statemexit,  and  Opinion. 


JBrrotfrcm  Harvey  District  CowrU 

Thb  action  below  was  against  Trembly^  brought  in  the  name 
of  "  The  State  of  KarisaSy  npon  the  relation  of  N.  E.  0."  The 
relator  vsras  an  unmarried  woman,  and  the  proceeding  was  to 
compel  Trembh/y  as  the  putative  father  of  an  illegitimate  child, 
to  support  such  child.  The  justice  before  whom  the  proceed- 
ing was  instituted  required  Trembly  to  recogriisse  for  his  ap- 
pearance to  the  district  court,  as  provided  by  §  6  of  ch.  47, 
6en.  6tat«  The  case  was  tried  ip  the  district  court,  at  the 
March  Term  1877.  The  jury  found  that  defendant  Trembly 
was  the  father  of  the  child,  and  judgment  was  given  fixing  the 
sums  to  be  paid, and  times  of  payments  to  be  made  by  Trembly 
for  the  support  of  the  child.  Defendant  brings  the  case  here. 
The  errors  complained  of  are  stated  in  the  opinion. 

Nichols  ^  Oreen^  and  Frank  Dosier^  for  plaintiff  in  error, 
John  JReidy  and  Davis  ^  Johnson^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  was  an  action  or  proceeding  under  chapter 
47  of  the  general  statutes.  When  the  cause  was  called  for 
trial  in  the  district  court  there  were  but  ten  jurors  in  attendance 
belonging  to  the  regular  panel,  two  having  been  previously 
excused  by  the  court.  The  court  had  also  previously  issued  a 
special  venire  for  six  additional  jurors,  and  when  the  jury  were 
called  to  try  the  case,  two  of  the  special  jurors  took  their  seats 
with  the  ten  of  the  regular  panel.  The  defendant  objected  to 
these  two  jurors  because  they  had  not  been  drawn  and  sum- 
moned according  to  law;  which  objection  was  overruled,  and 
defendant  excepted.  The  defendant  then  objected  to  any  of 
said  special  pane),  including  the  two  jurors  who  had  taken 
their  seats  as  aforesaid,  being  called,  whereupon  the  court  (in 
effect  sustaining  such  objection)  directed  the  sheriff  to  fill  up 
the  jury  from  the  bystanders;  to  which  the  defendant  also  ob- 
jectedy  and  asked  the  court  to  name  the  additional  jurors. 
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The  court  complied  with  this  request,  and  named  a  person 
present  in  the  court  room,  and  directed  him  to  take  his  seat  in 
the  jury-box,  to  which  defendant  also  objected,  and  asked  that 
the  court  ascertain  the  names  of  jurors  bj  reference  to  the  as- 
sessment-rolls of  the  county,  which  request  the  court  refused, 
and  defendant  excepted.  Whereupon  the  court  continued  to 
call  persons  into  the  jury-box,  who  were  present  in  the  court- 
room, until  both  parties  had  exhausted  their  challenges.  The 
defendant  then  challenged  the  array,  (which  challenge  was 
overruled  and  excepted  to.)    The  challenge  is  as  follows: 

(Title.)  ^^ And  now  comes  the  defendant  and  challenges  the 
array  in  the  above-entitled  cause,  for  the  reasons  and  upon  the 
grounds  that  the  jurors,  Ira  Winans,  William  Ward,  William 
Walton,  A.  Powell,  S.  Powell,  and  H.  C.  Dewitt  were  not 
selected  and  were  not  drawn  and  summoned  as  required  by 
law." 

These  facts  present  all  the  questions  to  which  our  attention 
is  directed.  And  they  turn  upon  the  construction  of  chapter 
64  of  the  general  statutes,  as  amended  by  ch.  104  of  the  laws 
of  1876.     Section  6  of  this  last  act  provides,  that — 

^'Whenever  for  any  cause  petit  jurors  shall  not  have  been 
drawn  and  summoned  to  attend  any  court  of  record,  or  a  suffi- 
cient number  of  qualified  jurors  shall  not  be  in  attendance  at 
such  court,  the  court  shall  order  a  sufficient  number  to  be  im- 
mediately drawn  and  summoned  as  herein  provided.'' 

While  section  6  reads: 

"  When  there  shall  not  be  jurors  enough  present  to  form  a 
panel  in  any  cause,  the  court  may  direct  the  sheriflT,  or  other 
officer,  to  summon  a  sufficient  number  of  persons  having  the 
qualifications  of  jurors  to  complete  such  panel  from  the  by- 
standers, or  from  among  the  neighboring  citizens,  and  the  offi- 
cer shall  summon  the  number  so  ordered;  provided,  that  in 
case  either  party  to  a  cause  by  himself  or  his  attorney,  shall  so 
request  it,  it  shall  be  the  duty  of  the  jud^e  of  such  court  to 
select  such  jurors  and  cause  a  venire  to  issue  for  the  same, 
naming  the  jurors  so  selected  therein  as  hereinbefore  provided.'' 

Now  it  is  insisted  that  before  a  party  can  be  compelled  to  go 
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to  trial  he  is  entitled  to  a  panel  of  at  least  twelve  jurors,  regn 
larlj  drawn  cmd  summoned;  and  that  whenever  such  a  panel  is 
not  in  attendance  the  court  mast  delay  the  proceedings  until  a 
number  sufficient  to  complete  the  panel  has  been  regularly 
drawn  and  summoned  by  t^e  proper  county  officer,  and  that 
section  6  applies  only  when  a  full  panel  is  in  legal  attendance, 
but  some  of  the  jurors  are  temporarily  absent  We  cannot 
assent  to  this.  Doubtlesss  it  is  the  duty  of  the  court  to  see 
that  a  regular  panel  of  jurors  is  in  attendance,  and  that  that 
panel  should  consist  of  at  least  twelve  jurors,  (that  being  the 
number  requisite  for  a  jury,)  and  of  as  many  more  as  the  court 
may  deem  necessary  for  the  ordinary  business  of  the  term. 
But  we  cannot  think  that  whenever  the  regular  panel  is  re- 
duced below  the  number  of  twelve,  by  legitimate  and  proper 
excuses  of  one  or  two  jurors,  the  proceeding  of  the  court  must 
be  stayed  until  the  requisite  machinery  can  be  set  in  motion 
and  made  effective  for  drawing  and  summoning  the  deficient 
number.  Except  by  special  order  of  the  judge,  made  at  least 
thirty  days  before  the  term,  only  twelve  jurors  areio  be  sum- 
moned for  the  regular  panel.  (Gen.  Stat,  pp.  685, 587,  §§  9, 21, 
22,)  Can  it  ever  be  held  that  there  was  error  in  not  making 
this  special  order?  Must  the  judge  necessarily  anticipate  the 
exigencies  of  the  approaching  term  ?  and  is  it  error  if  he  fails 
to  provide  for  a  regular  panel  large  enough  for  the  demands 
of  every  case  ?  Clearly  not.  It  is  matter  which  must  in  the 
nature  of  things  be  left  to  his  discretion;  and  it  is  no  ground  of 
error  in  any  particular  case  that  a  regular  panel  is  not  present 
sufficient  to  furnish  a  complete  jury.  Almost  invariably,  as 
every  lawyer  knows,  some  juror  or  jurors  called  into  the  box, 
whether  on  the  regular  panel  or  not,  are  disqualified  to  sit  as 
jurors  in  the  case  on  trial,  or  are  challenged  by  the  parties;  so 
that  if  the  court  delays  the  trial  to  complete  the  regular  panel, 
it  will  also  in  all  probability  be  compelled  to  delay  a  second 
time  for  the  service  of  a  special  venire.  The  law  does  not  con- 
template such  repeated  delays.  While  therefore  a  judge  ought 
to  see  that  a  regular  panel  of  at  least  twelve  jurors  is  constantly 
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in  attendance,  a  failare  to  do  bo  is  no  ground  for  reversing  the 
judgment  rendered  in  any  case. 

Secondly,  the  special  venire  issued  was,  at  the  time  of  its 
issue,  proper,  no  request  to  the  contrary  having  then  been 
made.  Yet  it  is  immaterial  whether  it  was  proper  or  not,  for 
when  requested  the  court  ignored  this  venire,  and  himself 
named  the  jurors.  Having  requested  this  course,  the  defend- 
ant cannot  complain  of  the  court  for  pursuing  it.  Having 
named  the  jurors,  and  secured  their  presence  in  the  jury-box, 
the  court  committed  no  substantial  error  in  not  formally  issu- 
ing process  to  compel  their  attendance.  A  venire,  if  issued, 
operates  only  to  compel  the  attendance  of  the  jurors;  and  they 
took  their  seats  in  the  box  without  process.  It  does  not  ap- 
pear that  any  one  thus  selected  was  disqualified,  and  we  know 
of  no  law  or  reason  compelling  the  judge  to  send  for  the  as- 
sessment-roll before  naming  the  jurors.  If  any  named  by  him 
is  in  fact  disqualified,  the  inquiries  of  counsel  will  ascertain  the 
fact,  and  he  will  be  excused. 

We  see^no  error  in  the  impanneling  of  this  jury;  and  that 
being  the  only  matter  presented  to  our  attention,  the  judgment 
will  be  affirmed. 

All  the  Justices  concurring. 


John  J.  Hats  v.  Jambs  Q.  Glosov. 

Qndebtakiko;  Fobciblb  Dbtaimbb;  Tenns  of  Bond;  Liability  qf  9uretle$. 
Where  an  undertaking  is  executed  in  proceedings  in  error  pending  in 
the  district  court,  to  stay  execution  of  the  judgment  of  a  justice  of  the 
peace,  and  thereafter  the  Judgment  is  affirmed,  and  an  action  Is  broag^t 
upon  the  undertaking,  the  law  will  not  increase  or  enlarge  the  terms  of 
the  undertaking  to  the  prejudice  of  its  signers,  nor  create  a  liability 
against  the  sureties,  which  they  did  not  intend  to  incur,  and  which  is 
not  within  the  express  conditions  of  the  bond.  lEdtoardt  v,  EUU,  27- 
848;  also,  see  Jenh  9.  Seh.  DiU,,  lS-a66J 
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Errcr  from  Osborne  District  Court. 

AcnoK  by  Closon^  against  Says  and  two  others,  on  an  nnder- 
taking  given  to  stay  waste,  etc.  Plaintiff  had  judgment,  at 
April  Term  1877  of  the  district  court,  and  Hays  brings  the 
case  here. 

A.  Saxey^  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoETON,  0.  J.:  The  defendant  in  error,  (plaintiff  in  the 
court  below,)  on  April  5th  1876,  recovered  in  an  action  then 
pending  before  a  justice  of  the  peace  of  Osborne  county,  a 
judgment  against  one  James  F.  Manning  for  the  restitution  of 
certain  real  estate  forcibly  detained  by  said  Manning,  and  for 
the  sum  of  $25.88  back  rent,  and  $5.66  costs.  On  April  8th 
Manning  filed  his  petition  in  error  in  the  district  court  of  that 
county  to  obtain  a  reversal  of  the  judgment.  To  stay  execu- 
tion during  the  pendency  of  the  proceedings  in  error,  he  filed 
in  said  court  a  written  undertaking  in  the  penal  sum  of  $150, 
executed  to  Closon  by  one  William  Manning,  and  John  J. 
Hays,  the  plaintiff  in  error,  conditioned — 

''That  the  said  James  7.  Manning  shall  not  commit  or  suf- 
fer to  be  committed  any  waste  thereon,  and  if  the  said  judg- 
ment shall  be  affirmed,  he  will  pay  the  use  and  occupation  of 
the  real  estate  from  the  date  of  the  undertaking  until  the  said 
James  F.  Manning  shall  deliver  the  possession  thereof  to  the 
said  James  O.  Closon  pursuant  to  the  judgment,  and  pay  all 
costs." 

On  28th  April  1876,  the  proceedings  in  error  were  decided 
adverse  to  James  F.  Manning,  and  the  case  was  certified  back 
to  the  jastice  of  the  peace  with  orders  to  enforce  the  judg- 
ment. About  ten  days  thereafter  said  Manning  was  evicted 
from  the  premises.  On  the  27th  of  June  1876,  defendant  in 
error  brought  an  action  in  the  district  court  against  William 
Manning,  and  the  plaintiff  in  error,  on  the  written  undertak- 
ing signed  by  them  to  stay  the  execution  as  above  mentioned. 
James  F.  Manning  was  also  made  a  defendant  in  the  case.    No 
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service  was  made  on  either  of  the  Mannings,  and  no  appear* 
ance  was  made  by  them.  The  case  proceeded  against  Hays 
alone;  and  upon  an  agreed  statement  of  facts,  a  jury  being 
waived,  the  court  rendered  judgment  against  Hays  for  $25.88^ 
(the  rent  due  previous  to  the  execution  of  said  undertaking,) 
for  $3.20  for  rent  subsequent  to  its  date,  and  for  $1.50  for 
waste  committed,  making  a  total  of  $30.03,  besides  the  costs. 

The  court  below  erroneously  included  in  the  judgment  said 
sum  of  $25.33,  being  the  back  rent  prior  to  the  execution  of 
the  undertaking,  as  such  undertaking  did  not  provide  for  the 
payment  of  the  rent  for  which  judgment  was  originally  ren- 
dered by  the  justice,  and  was,  by  its  conditions,  expressly  lim- 
ited to  the  payment  of  waste  committed  on  the  premises  and 
the  use  and  occupation  of  the  same  from  the  date  thereof,  to- 
gether with  the  costs.  The  makers  of  the  bond  never  agreed 
to  pay  any  rents  which  were  due  at  the  execution  of  the  writ- 
ten instrument  signed  by  them,  and  the  district  court  had  no 
power  to  increase  or  enlarge  the  terms  of  such  instrument  to 
their  prejudice.  The  law  will  not  create  a  liability  against 
sureties  which  they  did  not  intend  to  bring  on  themselves,  and 
which  is  not  within  the  express  conditions  of  the  bond. 

The  objection  made  to  the  judgment  that  it  was  erroneously 
given  in  the  absence  of  service  on  the  principal,  is  not  valid. 
The  undertaking  was  joint  and  several,  and  a  suit  might  have 
been  brought  and  prosecuted  against  any  one  of  those  liable 
thereon.  JenkB  v.  School  District^  18  Kas.  856. 

The  case  will  be  remanded  with  instructions  to  the  district 
court  to  enter  judgment  upon  the  agreed  statement  of  facts  for 
the  defendant  in  error  for  $4.70,  instead  of  $80.08,  and  all 
costs.  The  cost^  in  this  court  will  be  taxed  to  the  defendant 
m  error,  as  the  plaintiff  objected  only  to  said  item  of  $25.88 
m  the  court  below. 

All  the  Justices  concurring* 
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J.  E.  Stowb  v.  John  B.  Bybert  et  oL 

Rkvasd;  Rlg?U  to  Recover;  Cbpfur^,  and  Delivering  Pruoner  imto  (hstody,  A 
prisoner  in  ctutody  in  Montgomery  ootinty,  for  an  ofifense  under  the  lawa 
of  the  state  committed  in  that  coanty,'Wa8  transferred  for  safe  keeping 
from  the  jail  of  snch  county  to  the  county  Jail  of  Franklin  county,  and 
while  confined  there  escaped  from  the  jail.  S.,  the  sheriff  of  Montgom* 
ery  county,  offered  a  reward  of  |50  for  the  delivery  of  the  escaped  pris* 
oner  to  him  at  Independence  in  said  Montgomery  county.  B.  and  C, 
acting  on  the  knowledge  that  a  reward  had  been  offered,  and  with  a  view 
to  obtain  it,  captured  and  secured  the  prisoner  and  took  him  back  to 
tlie  county-seat  of  Franklin  county,  and  there  met  the  sheriff  of  said 
Franklin  county,  who  demanded  the  prisoner  by  virtue  of  his  office,  and 
D.  and  C.  delivered  up  the  prisoner  to  such  sheriff  as  his  legal  custodian, 
and  claimed  the  reward  offered.  Soon  therealler  S.  came  to  such  county- 
seat  and  received  the  prisoner  from  the  sheriff  of  Franklin  county,  and 
took  him  back  to  Independence.  Hdd,  That  D.  and  C.  are  entitled  to 
the  reward,  notwithstanding  the  interposition  of  the  sheriff  of  Franklin 
county,  and  notwithstanding  that  8.  came  to  Franklin  county  and  re- 
ceived the  prisoner  there,  instead  of  having  him  delivered  at  Indepen- 
dence. 

■ 

JBrror  from  FrahUm  District  OowrL 

Action  by  Dysert  and  CoToba  to  recover  a  reward  offered 
for  the  arrest  of  an  escaped  prisoner.  All  the  facts  appear 
in  the  opinion.  Trial  at  March  Term  1877.  Verdict  and 
judgment  for  plaintiffs,  and  Sione^  defendant,  brings  the  case 
here. 

Meehtm  ^  Meehem^  for  plaintiff  in  error. 
Benson  ^  Parkinsonj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTOK,  C.  J. :  This  was  an  action  brought  to  recover  the 
amount  of  a  reward  claimed  to  have  been  offered  by  the  plain- 
tiff in  error,  who  was  the  defendant  in  the  court  below.  At 
the  trial  the  plaintiff  offered  the  following  testimony: 

"jZu  OambSf  cne  of  the  plainiiffsy  testified:  Dysert  and  myself 
caught  John  Heberhn  at  Le  Loup,  in  this  ^Franklin)  county, 
and  started  down  to  Ottawa  to  put  him  in  jail.    I  did  not 
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know  where  we  might  go  with  him.  On  the  road  Jenness, 
fsheriff  of  Franklin  county,)  met  us,  and  demanded  Heberlin. 
We  turned  him  over  to  him,  and  he  brought  him  to  Ottawa. 
I  had  heard  at  the  time  we  took  him  that  a  reward  of  fifly 
dollars  had  been  offered  for  his  capture,  and  I  did  what  I  did, 
and  we  acted  in  the  matter  of  the  arrest  and  capture,  with  a 
view  to  obtaining  that  reward.  I  had  seen  a  notice  of  the 
escape,  and  a  description  of  the  prisoner  in  the  papers,  and 
heard  of  an  offer  of  reward.  I  recognized  Heberlin  by  the 
description  in  the  papers. 

^^OrosS' Examined:  I  did  not  know  liiat  the  defendant  Stone 
offered  the  reward.  Did  not  know  who  offered  it  I  did  not 
know  the  terms  of  the  offer,  except  that  the  amount  offered 
was  fifty  dollars." 

The  following  handbill  was  then  offered: 

"  J50.00  Reward. — Broke  jail,  on  the  morning  of  July  29th 
1875,  John  Heberlin;  height,  fi,ve  feet,  six  inches;  weight, 
120  lbs.;  slim  built,  boyish-looking,  about  18  or  19  years  old. 
He  broke  jail  at  Ottawa,  Kansas,  and  was  a  prisoner  belonging 
to  Montgomery  county,  Kansas.  I  will  pay  $50.00  reward  for 
him  delivered  to  me  at  Independence,  Kansas. 

"J.  E.  Stone,  Sheriffs  Montgomery  Gountify  Kas.'* 

It  was  then  admitted  that  the  prisoner  remained  in  the  jail 
of  Franklin  county  until  a  day  or  two  before  the  next  term  of 
the  district  court  of  Montgomery  county,  when  the  defendant, 
in  the  discharge  of  his  duty  as  sheriff,  came  to  Ottawa  and 
took  Heberlin  with  others,  to  Montgomery  county  for  trial. 
At  that  time  tlie  plaintiffs  demanded  of  him  the  amount  of  the 
reward,  but  he  refused  to  pay  it.  It  was  also  admitted,  that 
the  prisoner  recaptured  by  plaintiffs  was  one  of  several  prison- 
ers who  broke  jail  at  Ottawa,  in  Franklin  county,  a  day  or 
two  previous  to  said  recapture  by  plaintiffs,  and  that  he  was 
a  prisoner  belonging  to  Montgomery  county;  that  he  had 
been  transferred  to  and  was  incarcerated  in  the  Franklin 
county  jail  as  a  prisoner  of  Montgomery  county,  by  due  proc- 
ess of  law;  that  at  the  time  of  said  escape,  and  recapture,  said 
Jenness,  who  made  the  demand  of  plaintifis  for  said  pris- 
oner, was  sheriff  and  jailer  of  said  Franklin  county,  and  the 
officer  to  whose  custody  the  prisoner  had  been  committed; 
that  J.  E.  Stone,  whose  name  is  attached  to  ^aid  handbill,  was 
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the  defendant;  that  the  distance  from  Ottawa  to  Independence 
was  over  100  miles,  and  that  the  fare  by  rail  from  Ottawa  to 
Independence  was  between  five  and  six  dollars. 

The  plaintiff  Combs  being  thereupon  further  cross-exam- 
ined, testified  as  follows: 

"We  did  not  do  nor  offer  to  do  anything  other  than  I  have 
already  stated,  toward  delivering  Heberlin  at  Independence. 
We  did  not  know  at  the  time  we  delivered  Heberlin  to  sheriff 
Jenness,  upon  his  demand,  that  the  terms  of  the  reward  re- 
quired his  delivery  there.  At  the  time  we  delivered  Heberlin 
to  sheriff  Jenness  upon  his  demand,  we  claimed  the  reward." 

This  was  all  the  testimony  offered  by  the  plaintiff,  who  then 
rested,  and  the  defendant  demurred  to  the  evidence,  that  it  did 
not  prove  a  cause  of  action.  The  court  overruled  the  de- 
murrer, to  which  ruling  the  defendant  excepted;  and  there- 
upon the  cause  was  submitted  to  the  jury  without  further 
evidence  upon  either  side.  The  jury  returned  a  verdict  for 
the  defendants  in  error  for  the  fifty  dollars,  and  judgment  was 
rendered  accordingly. 

The  facts  of  this  case  afford  a  complete  answer  to  all  the  ob- 
jections made  to  the  ruling  of  the  court,  or  judgment  below, 
and  we  must  affirm  the  judgment  It  was  not  necessary  that 
the  defendants  in  error  should  have  known  the  name  of  the 
person  who  offered  the  reward,  prior  to  their  acting  in  the 
matter,  in  order  to  recover.  It  is  sufficient,  if  acting  on  the 
knowledge  that  a  reward  had  been  offered,  and  with  a  view  to 
obtain  it,  they  performed  substantially  the  service  proposed  in 
the  advertisement.  The  fugitive  criminal  was  arrested  and 
brought  back  for  the  plaintiff  in  error.  Nor  was  the  failure 
to  deliver  the  prisoner  at  Independence,  under  the  facts,  a  rea- 
son to  relieve  the  sheriff  of  Montgomery  county  from  the  pay- 
ment of  all  the  reward.  If  the  plaintiff  in  error  had  defended 
on  the  ground  of  his  right  to  retain  the  expenses  of  transport- 
ing the  prisoner  from  Ottawa  to  Independence,  a  different  ques- 
tion would  have  been  presented  than  we  are  now  determining. 
The  defense  rested  on  the  theory  that  the  evidence  did  not 
prove  aeontraet;.ja<>r>.the  performance.of  a  contract  by  Bys^rt 
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and  Combs.  These  questions  were  presented  on  the  demurrer  to 
the  evidence,  in  the  instructions^  requested  by  counsel  for  plain- 
tiff, in  error,  and  in  their  argument  here.  The  evidence  fully 
established  a  cause  of  action,  and  the  demurrer  thereto  was  prop- 
erly overruled.  The  instructions  substantially  informed  the 
j  ury,  if  the  facts  testified  to  were  true,  that  Dysert  and  Combs 
were  entitled  to  judgment,  and  we  find  no  error  in  such  direc- 
tion to  the  jury,  Nor  was  there  error  in  the  rejection  of  the 
instructions  not  given.  The  interposition  of  the  sheriff  of 
Franklin  county,  in  changing  the  custody  of  the  prisoner  after 
his  capture,  would  not  alone  deprive  the  defendants  in  error 
from  receiving  the  reward.  This  sheriff  had  the  right  officially 
to  demand  the  prisoner;  the  other  parties  had  no  right  to  re- 
sist the  legal  authority,  and  the  prisoner  was  thereafter  securely 
retained  for  the  plaintiff  in  error,  who  came  and  took  him  from 
the  jail,  where  he  was  placed  through  the  services  of  Dysert 
and  Combs,  to  Independence.  Stephens  v.  BrookSj  2  Bush,  187; 
First  Naiional  Bank  v.  Hart^  56  IlL  62;  Besse  v.  Dyer^  9  Allen, 
151. 
The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Jonathan  Hunt  et  al.  v.  W.  B.  Spbnoeb. 

1.  Tbial,  in  Equitt  Cases;  SuhmiUing  Questions  to  Jury;  Finding$  of  Court, 
In  a  case  in  which  a  jury  is  not  a  matter  of  right,  the  court  may  submit 
certain  questions  of  &ct  to  a  jury,  and  itself  thereafter,  from  the  same 
testimony,  make  special  findings  upon  matters  not  sabmitted  to  the  joryi 
and  base  its  decree  upon  both  the  answers  of  the  jury  and  its  own  special 
findings. 

2.  Voluntary  Convey ancb;  Hushand*s  Use  qf  Wife*%  Money;  RighU  of  Ored- 
itors.  From  the  mere  fact  that  upon  the  sale  of  a  piece  of  property  be* 
longing  to  the  wife,  the  husband  received  the  price,  it  does  necessarily 
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follow  that  a  debt  of  the  latter  to  the  former  was  intended  to  be  or  waa 
created.  And  where  Qx>on  such  a  sale  the  husband,  with  the  knowledge 
and  assent  of  the  wife,  received  the  price,  mingled  it  with  money  of  his 
own,  and  invested  the  joint  funds  in  a  business  enterprise  in  his  own 
ntfme  and  conducted  solely  by  himself,  and  this  without  any  account  or 
statement  of  indebtedness,  or  any  agreement  or  understanding  that  the 
money  should  be  treated  as  a  loan,  or  afterward  returned  to  her,  and 
such  business  ente^rise  proved  a  failure,  and  thereafter  in  another  com- 
monity  he  entered  into  business  in  his  own  name  and  accumulated  some 
property,  held,  that  a  conveyance  to  his  children  of  the  property  thus 
accumulated,  made  some  eight  or  nine  years  after  the  receipt  of  the 
money  from  the  sale  of  the  wife's  property,  and  some  five  or  six  years 
after  the  death  of  the  wife,  could  not  be  sustained  as  against  recent  and 
existing  creditors  as  a  payment  of  a  debt  created  by  the  receipt  of  such 
money,  but  must  be  regarded  as  a  voluntary  conveyance. 
8.  -^— —  A  volnntary  conveyance  can  be  sustained  as  against  existing 
'  creditors,  only  when  under  all  the  circumstances  of  the  case  the  property 
retained  by  the  grantor%irnishes  reasonable  and  adequate  provision  for 
the  discharge  of  his  debts. 

Mror  from  Cherokee  District  Court 

On  the  2d  of  December  1874,  Stmt  conveyed  by  general 
warranty  deed  certain  property  situated  in  the  city  of  Colum- 
bus, to  Martha  Hunt^  his  daughter.  On  the  6th  of  said 
December  Spencer  commenced  an  action  against  Hunt^  and 
thereafter  recovered  a  judgment  against  him  for  $950,  and 
costs.  An  execution  was  issued  on  such  judgment,  and  re- 
turned "no  goods."  Thereupon  Spencer  brought  this  action 
against  said  Jonathan  Hunt  and  Martha  Hunt^  to  set  aside 
the  conveyance  between  them  of  2d  December  1874,  as  fraud- 
ulent and  void  as  to  him,  and  to  subject  the  property  cov- 
ered by  the  deed  to  the  payment  of  his  judgment  This 
action  was  tried  at  the  January  Term  1877  of  the  district 
court  The  facts,  and  the  proceedings,  are  fully  stated  in 
the  opinion,  infra.  A  decree  was  made  and  entered  in  favor 
of  Spencer^  as  prayed  for,  and  the  defendants  bring  the  case 
here. 


John  N.  Bitter^  and  W.  H.  Whitemanj  for  plaintifis  in  error, 
contended  that  it  was  error  to  refuse  a  jury  to  try  the  whole 
issue  joined.     They  also  contended,  that  having  submitted 
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certain  questions  of  fact  to  a  jury,  the  court  erred  in  finding 
other  and  additional  facts.  They  contended  further,  that  the 
indebtedness  of  Hunt  to  his  wife,  at  the  date  of  her  decease, 
was  a  sufficient  consideration  to  support  the  deed  from  Hunt 
to  his  co-defendant,  (the  daughter  of  himself  and  his  deceased 
wife;)  that  there  was  no  fraud;  that  he  had  other  property 
sufficient  to  pay  his  debts,  etc. 

HaUoweU  ^  Anderson^  for  defendant  in  error,  maintained 
that  the  transfer  of  property  by  an  insolvent  debtor,  without 
consideration,  to  a  near  relative,  is  one  of  the  strongest  badges 
of  fraud,  and  cited  Bump,  Fraud.  Cont.  96,  275,  292.  No 
consideration  passed  from  the  daughter,  except  the  pretended 
indebtedness  of  Hunt  to  his  wife,  (who  had  died  several  years 
before.)  The  deed  was  in  fraud  of  the  rights  of  Hunt^s  cred- 
itors, and  is  void.  (Bump,  80.)  Mrs.  Hunt,  in  permitting 
her  husband  to  take  two  thousand  dollars  of  her  property, 
commingle  it  with  his  own  means  and  use  it  generally  in  his 
own  business  without  keeping  any  account  between  them  of 
it,  and  there  being  no  agreement  that  he  should  repay  it,  lost 
all  claim  upon  him  for  the  money,  and  the  same  became  his 
and  was  liable  for  his  debts. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  to  set  aside  a  conveyance^ 
as  fraudulent.  A  decree  was  rendered  as  prayed  for,  and  this 
proceeding  in  error  is  brought  to  set  aside  that  decree. 

A  motion  was  made  in  this  court  to  strike  out  the  tran- 
script, and  dismiss  the  petition  in  error.  This  motion,  as  an 
entirety,  waa  overruled,  because  the  pleadings  and  journal 
entries  were  properly  authenticated.  But  so  far  as  it  attacks 
the  so-called  ''bill  of  exceptions,  or  case-made,"  it  must  be 
sustained.  That  has  no  validity.  The  motion  for  a  new  trial 
was  overruled  on  February  12th,  at  the  January  term,  and 
sixty  days  given  to  make  a  case.  On  April  7th,  there  was 
filed  in  the  clerk's  office  a  paper  styled  in  the  caption,  a  ^^bill 
of  exceptions,''  and  in  the  certificate  of  the  judge,  a  ^^bill  of 
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exceptions,  or  case-made/'  It  was  not  a  case-made,  because 
oot  complete  in  itself,  and  only  purporting  to  include  the  tes- 
timony; because  it  does  not  show  any  service  on  the  opposite 
party,  any  appearance  or  suggestions  of  amendment  by  him, 
and  was  signed  in  advance  of  time.  It  was  not  a  valid  bill  of  , 
exceptions,  because  not  signed  and  filed  during  the  term.  ShU" 
maker  v.  O'Brien^  19  Kas.  476;  Transportation  Co.  v.  Palmer j  19 
Kas.  471.  We  may  therefore  dismiss  from  our  consideration 
all  matters  alleging  error  in  the  admission  or  exclusion  of  tes- 
timony, and  the  question  of  the  sufiiciency  of  the  testimony 
to  support  the  findings. 

Upon  the  pleadings  and  journal  entries  some  important 
questions  however  arise.  This  was  not  a  case  in  which  a  jury 
was  a  matter  of  right.  Nevertheless,  one  was  called  "  for  the 
Lftw.i.  nit  P^n?<>8^  ^^  passing  upon  certain  questions  to  be 
S?5iH  submitted  to  them."  They  did  answer  all  the 
*******  questions  submitted  to  them,  or  at  least  all  that  the 
record  shows  were  submitted.  It  would  seem  from  the  num- 
bering of  the  questions,  that  there  were  three  more  than  those 
on  the  record,  bnt  whether  they  were  withdrawn  by  counsel 
or  refused  submission  by  the  court,  or  what  they  were,  is  not 
disclosed.  After  the  jury  had  answered  these  questions,  no 
one  of  which  called  for  anything  like  a  general  finding  upon 
the  issues,  the  court  upon  a  motion  for  judgment  found  certain 
&ct8,  and  upon  the  answers  and  findings  rendered  a  decree  in 
favor  of  the  plain ti£  And  the  contention  of  counsel  is,  that 
in  this  the  court  erred — that  'Hhe  whole  and  sole  duty  of  the 
court  was  to  draw  from  their  findings  his  conclusion  of  law." 
This  is  a  mistake.  The  record  shows  no  submission  of  the 
entire  case  to  the  jury,  but  only  of  "certain  questions."  And 
the  court  has  the  right  in  an  action  Jike  this  to  submit  part  of 
a  case  to  a  jury,  and  itself  find  as  to  the  remainder.  We  see 
no  conflict  as  to  any  substantial  matter  between  the  findings  of 
the  court  and  the  answers  of  the  jury.  Some  seem  to  cover 
the  same  matter,  and  may  therefore  have  been  unnecessary; 
bat  most  are  upon  points  and  faets  untouched  by  the  jury.  Oar'' 
Un  V,  Donegany  15  Kas.  495. 

9—20  Kas. 
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We  come  therefore  to  the  main  question,  and  that  is,  whether 
upon  the  facts  as  settled  by  the  jury  and  the  court  the  decree 
was  proper.  These  facts  are  substantially  as  follows:  The 
conveyance  was  from  father  to  daughter,  made  after  the  for- 
sutomratof  ^®r*8  liability  to  the  plaintiff  had  become  fixed,  and 
'^'•-  three  days  before  suit  thereon.    No  money  was  paid ; 

and  the  only  consideration  claimed  was,  that  the  father  had 
received  from  his  wife  money  which  he  had  never  paid  back  to 
her,  and  which  upon  her  death  descended  to  the  daughter,  and 
was  paid  to  her  by  this  conveyance.  Some  eight  or  nine  years 
prior,  the  wife  had  sold  a  certain  hotel  property  in  Atchison; 
the  price,  $2,000,  was  received  by  the  husband,  and  used  by 
him  in  the  management  and  conduct  of  his  business,  with  her 
assent,  and  without  any  account  or  statement  of  indebtedness,  or 
agreement  or  understanding  that  it  should  be  treated  as  a  loan, 
or  afterward  returned  to  her.  He  removed  with  his  family  to 
Alabama,  engaged  in  business,  was  unsuccessful,  and  returned 
to  Kansas  "  much  broken  in  pecuniary  circumstances."  Here 
he  again  engaged  in  business  with  some  success.  Some  five 
or  six  years  prior  to  the  conveyance,  his  wife  died,  leaving  six 
children  surviving.  The  same  day  that  he  made  this  convey- 
ance, or  the  day  before,  he  deeded  other  property  of  which  he 
held  the  legal  title  to  other  children.  This  left  him  his  home- 
stead, and  a  half  interest  in  a  drug  store,  valued  at  $850,  and 
some  improvements  upon  a  claim,  the  title  to  which  was  in  a 
railroad  company.  He  shortly  after  sold  his  interest  in  the 
drug  store,  but  used  no  part  of  the  proceeds  in  paying  this 
indebtedness.  The  jury  found  that  at  the  time  of  the  con- 
veyance he  had  personal  or  other  property  sufficient  to  pay 
plaintiff's  claim,  and  subject  to  be  appropriated  therefor. 
They  did  not  specify  the  property  he  possessed,  but  the  court 
did,  as  above.  The  claim  of  plaintiff  was  between  $950  and 
$1,000.  We  have  not  given  the  facts  in  detail,  but  simply  the 
outlines,  so  that  the  character  of  the  questions  involved  may 
be  seen.  The  jury  answered  twenty-four  questions,  and  the 
court  made  seventeen  special  findings. 
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The  contention  of  counsel  for  plaintiff  in  error  is,  that  the 
coDvejance  was  not  fraudulent,  because  in  discbarge  of  a  sub- 
sisting bona  fide  obligation,  and  also  because,  notwitbstanding 
iToioDtur       it,  the  grantor  iiad  property  remaining .  sufficient 

"°'*'"*^  to  discharge  his  indebtedness.  Upon  the  first 
claim  we  remark,  that  there  is  not  enough  in  the  facts  as 
found  to  compel  the  conclusion  of  an  existing  indebtedness. 
If  A.  places  money  in  B.'s  hands,  and  the  latter  with  A.'s 
knowledge  mingles  it  with  his  own  funds  and  uses  the  joint 
amount  iu  a  business  enterprise,  there  may  be  either  an  in- 
debtedness of  B.  to  A.  for  the  specific  amount,  and  interest, 
or  a  gift  from  A.  to  B.,  or  there  may  be  a  joint  investment 
with  profits  and  losses  to  be  shared.  If  the  latter,  and  the 
entire  investment  be  lost,  it  is  A.'s  loss  as  well  as  B.'s,  and 
the  former  has  no  legal  claim  upon  the  latter.  This  is  true 
even  where  the  parties  are  strangers  except  in  the  single 
transaction.  And  whether  the  transaction  is  to  be  deemed  a 
loan,  a  gift,  or  a  partnership,  will  depend  upon  the  under- 
standing and  agreement  of  the  parties,  and  be  determined  by 
E»t»Bd'»«Mot   the  circumstances  attending  it.    !N'ow  the  facts  as 

*ito-»  propwty.  f^^^^  jjj  ^YiiB  case  exclude  the  idea  of  any  loan. 

They  would  tend  strongly  in  the  same  direction  if  the  parties 
were  strangers,  and  not  husband  and  wife.  There  waa  no 
account  or  statement  of  indebtedness,  no  agreement  or  under- 
standing that  it  should  be  treated  as  a  loan,  or  ever  repaid. 
If  the  parties  did  not  consider  it  a  loan,  why  should  the  law 
be  now  invoked  to  so  regard  it?  It  is  evident  that  the  wife 
permitted  the  husband  to  take  and  use  this  money,  not  with 
the  idea  of  his  having  a  separate  estate  and  separate  interests, 
and  of  making  a  loan  to  him,  but  regarding  her  interests  and 
his  as  one,  and  in  furtherance  of  that  single  interest,  and  to 
promote  the  common  good  of  the  family.  The  law  still  re- 
gards husband  and  wife  as  one,  and  while  it  permits  it,  does 
not  compel  separate  estates.  There  is  nothing  to  prevent  the 
wife  from  using  her  separate  property  for  the  benefit  of  the 
family,  or  from  giving  it  to  her  husband.    When  therefore  hus- 


132  SUPREME  COURT  OF  KANSAS. 

Hunt  Y.  Spencer. 

band  and  wife  mingle  fiinds  derived  from  their  separate  prop- 
erty, and  use  them  as  a  single  fund  in  the  custody  and  control 
of  one  of  them,  without  agreement  or  understanding  of  loan 
from  either  to  the  other,  the  law  will  regard  the  transaction  as 
involving  a  gift,  rather  than  a  loan.  True,  it  may  imply  a 
loan,  and  a  promise  of  repayment,  even  where  there  was  no 
express  agreement;  but  the  circumstances  must  be  clearer  and 
stronger  than  where  the  transaction  is  between  man  and  man. 
Having  received  a  gift,  she  may  return  the  gift;  but  he  re- 
turns it  as  a  gift,  and  not  as  payment  of  a  debt.  It  is  a  vol- 
untary act  on  his  part;  and  as  it  affects  creditors,  must  be 
treated  as  a  purely  voluntary  act. 

"With  reference  to  the  second  claim,  we  remark,  that  the 
answers  returned  by  the  jury  might  leave  the  matter  uncertain, 
for  they  give  no  figures;  but  the  facts  as  found  by  the  court, 
showing  specifically  what  property  the  grantor  retained,  and 
of  what  value,  are  sufficient  to  sustain  the  conclusion.  A 
s.  whenroinn.  ^oluntary  conveyaucc  will  not  be  upheld  simply  be- 
JSmu^oTm  cause  it  is  shown  that  the  grantor  retained  property 
toertditon.  ^^  valuc  just  about  equal  to  his  indebtedness.  It 
must  appear  that  the  property  retained  furnished  reasonable 
provision  for  the  satisfaction  of  the  debts,  taking  into  account 
its  accessibility,  the  expenses  of  sale,  and  all  the  circumstances 
of  the  case.  In  Bump  on  Fraudulent  Conveyances,  p.  296,  it 
is  said,*  that,  "to  rebut  the  presumption  of  fraud,  the  proof 
must  be  clear  and  satisfactory.  If  there  is  a  reasonable  doubt 
of  the  adequacy  of  the  grantor's  means,  then  the  voluntary 
conveyance  must  fall,  for  the  effect  of  it  is  to  delay  and  hinder 
his  creditors.  It  is  incumbent  on  the  donee  to  show  a  case  not 
only  without  taints,  but  free  from  suspicion.  The  condition  of 
the  donor  must  be  shown  to  be  such  that  a  prudent  man,  with 
an  honest  purpose,  and  a  due  regard  to  the  rights  of  his  cred- 
itors, could  have  made  the  gift.  This  is  to  be  ascertained  not 
merely  by  taking  an  account  of  the  grantor's  debts  and  credits, 
and  strildng  a  balance  between  them,  but  by  an  examination 
of  the  general  state  of  his  afi&irs.''    And  again,  on  the  next 
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page:  "A  scanty  provision  for  the  payment  of  debts,  will  not 
for  that  reason  render  the  conveyance  valid.  Property  worth 
17,250  has  been  deemed  insufficient  to  meet  debts  amounting 
to  16,848,  (citing  Black  v.  Sander ^  1  Jones,  N.  C.  67,)  and  prop- 
erty worth  $48,000  has  been  held  not  to  be  ample  to  meet 
debts  to  the  amount  of  $42,000,*'  (citing  Orumbaugh  v.  Kagler, 
2  Ohio  St.  873;  MiUer  v.  Wilson,  15  Ohio  St.  108.)  In  the  case 
from  2  Ohio  St.,  it  is  held,  that  ^'such  a  gift  is  never  upheld 
unless  property  is  retained  clearly  and  beyond  doubt  sufficient 
to  pay  all  the  donor's  debts."  And  a  number  of  authorities 
are  cited  in  support  of  the  decision.  See  also,  Churchitt  v.  WeUs, 
7  Cold.  (Tenn.)  864.  These  authorities  are  clear  and  decisive. 
And  no  other  rule  would  protect  creditors.  In  this  very  case, 
the  execution  was,  notwithstanding  the  finding  of  the  jury  as 
to  Hunt's  means,  returned  nuUa  bona.  Hunt  told  the  sherifi 
while  he  had  the  execution  that  he  had  no  means;  and  if  now 
he  could  uphold  his  voluntary  conveyance  by  proof  that  he 
had  some  personal  property  of  about  the  amount  of 'the  debt 
which  could  have  been  seized,  the  creditor  may  whistle  for  his 
debt  The  law  will  uphold  voluntary  conveyances  only  when 
they  cast  no  reasonable  barrier  in  the  way  of  creditors.  A 
man  may  give  away  whatever  he  sees  fit,  provided  he  first  pay 
or  make  adequate  provision  for  his  honest  debts.  This  we 
think  is  not  shown  in  this  case,  and  therefore  the  conveyance 
most  fall.  Notwithstanding  the  testimony  in  the  so-called  bill 
of  exceptions  is  not  properly  before  us,  we  have  read  it  care- 
fully through,  and  the  threats  and  statements  of  the  grantor, 
as  shown  in  it,  only  make  clearer  the  intent  on  the  partoi 
Hunt  by  the  conveyance  to  delay  and  defeat  Spencer  in  the 
collection  of  his  debt. 

We  see  no  error  in  the' conclusion  of  the  court,  and  the  judg- 
ment will  be  aflirmed.  ■  .    .  '^     ^>/    '••?    -^ 

All  the  Justices  concurring* 


*  \ 
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James  Hahlin  y.  Wm.  0.  Baxter. 

1.  pABTm  PLAxmiFr;  SuhttihUion;  Amendment;  Power  afJiutiee.  A  jnstioft 
of  the  peace  has  the  power,  in  the  fartheranoe  of  justice,  to  permit  the 
amendment  of  a  bill  of  particulars  by  striking  oat  the  name  of  a  party 
plaintiff  and  substituting  the  name  of  another  party  as  plaintiff;  and 
when  the  grounds  of  such  amendment  are  not  diBcloeed  in  the  record, 
no  error  lies  on  account  thereof  [AiehiBon  v,  Turine,  9-350;  Pao2a  v.  KrutM, 
2^726,  729;  Chair  Cb.  9.  Kelaey,  23-635,  636;  Common  v,  Munger,  24-210; 
£eed  v.  Cooper,  80-574,  575;  LimeMUer  v.  R.  E.  Co.,  83-88,  89;  Packing  Co.  w. 
Cating  Co.,  34-346;  see  also,  Stevens  v,  Thompson,  5-805;  Bank  «.  Tappan, 
6-456;  R  ILv.  NichoU,  9-235;  Kuhuke  v.  Wright,  22-466,  467.] 

2. Correcting  Judgment;  Name  of  Party.    A  justice  may  correct  the 

entry  of  judgment  by  substituting  the  name  of  the  party  in  whose  &vor 
the  verdict  was  returned  and  in  whose  name  the  proceedings  are  had  in 
place  of  another  name  erroneously  entered  therein.  IDewey  v.  McLam* 
7-126.] 

Error  from  Cowley  District  Court. 

Action  originally  commenced  in  the  name  of  John  6.  Bax- 
ter against  Hcmlin  before  a  justice  of  the  peace  for  the  recov- 
ery of  damages  alleged  to  have  been  done  by  Hdrdin's  cattle  on 
certain  described  real  estate.  The  bill  of  particulars  did  not 
allege  to  whom  said  real  estate  belonged,  or  who  had  been  in- 
jured thereby.  Summons  was  issued  and  served  on  Hanlmy 
who  appeared  before  said  justice  at  the  hour  set  for  the  trial. 
A  jury  was  demanded,  duly  summoned,  and  accepted.  At 
this  point  in  the  proceeding,  John  B.  Baxter  asked  and  ob- 
tained leave  to  substitute  William  0.  Baxter  as  plaintiff  in  his 
stead.  Such  amendment  was  made,  and  on  further  leave  the 
bill  of  particulars  was  amended  by  alleging  that  Wm.  0.  Baxter 
was  the  owner  of  the  real  estate  mentioned.  To  the  substitu- 
tion of  WUUam  0.  in  the  place  of  John  B.,  and  to  the  amend- 
ing of  the  bill  of  particulars,  Hdnlin  objected,  and  excepted. 
The  jury  returned  a  verdict  against  HanUn  and  in  favor  of 
WHMam  0.  Baxter^  assessing  his  damages  at  five  dollars;  but 
the  justice  in  entering  the  judgment  in  his  docket  entered  it 
in  fovor  of  John  B.  Baxter,  and  against  JSanUriy  for  five  dol- 
lars and  costs.     Sanlin  filed  a  motion  to  vacate  this  judgment, 
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and  for  a  new  trial.  Wm.  0.  Baxter  appeared  to  and  resisted 
said  motion,  and  moved  that  Baid  judgment  be  amended  bj 
erasing  therefrom  the  name  of  John  B.  and  inserting  therein 
instead,  the  name  of  Wm,  0.  Baxter ^  which  motion  was  sus- 
tained. HavJxa  thereupon  removed  the  case  to  the  district 
court  by  petition  in  error,  and  such  court,  at  the  May  Term 
1877,  affirmed  the  justice's  proceedings  and  judgment  Hanlin 
now  brings  the  case  here  for  review. 

Hackney  ^  MeDonaldj  for  plaintiff  in  error. 
JB.  &  Torrance^  for  defendant  in  error. 

The  opinion  of  the  conrt  was  delivered  by 

Brewer,  J. :  An  action  was  commenced  before  a  justice  of 
the  peace  in  the  name  of  John  B.  Baxter,  to  recover  of  plain- 
tiff in  error,  defendant  below,  damages  done  by  the  cattle  of 
the  latter  trespassing  on  certain  specified  premises'.  When 
the  case  was  called  for  trial,  plaintiff  obtained  leave  to  amend 
his  bill  of  particulars  by  substituting  the  name  of  Wm.  0. 
Baxter  as  plaintiff,  and  adding  an  allegation  that  the  latter  was 
the  owner  of  the  premises  upon  which  the  trespass  was  com- 
mitted. Upon  what  showing  this  amendment  was  allowed, 
does  not  appear,  the  record  simply  reciting  that  the  court  was 
^satisfied  by  proof  that  said  amendment  should  be  allowed.'* 
It  would  seem  probable,  from  the  form  in  which  an  entry  of 
judgment  was  thereafter  made,  that  John  B.  Baxter  was  the 
agent  of  Wm.  0.  Baxter;  but  this  is  a  mere  surmise.  Of 
course,  the  question  then,  as  presented  to  us,  is  one  simply  of 
power  in  the  justice.  Can  a  justice  under  any  circumstances 
permit  sach  an  amendment?  It  may  be  remarked,  that  as  no 
change  was  made  in  the  allegation  of  the  date  of  the  trespass, 
or  the  premises  upon  which  the  trespass  was  committed,  the 
cause  of  action  was  apparently  the  same,  and  the  only  change 
was  that  a  different  party  was  presented  as  entitled  to  recover 
for  the  damages  done.  It  may  be  conceded  that  the  circum- 
stanoee  are  rare  which  will  justify  such  an  amendment;  but 
that  the  power  to  make  it  exists,  must  we  think  also  be  con- 


'i 


136  SUPREME  COURT  OP  KANSAS. 

Hanlin  v.  Baxter. . 

ceded.  The  authorities  seem  to  warrant  this.  In  Toyon  v» 
Ldderij  33  Mo.  205,  a  mother  was  substituted  for  her  daughter 
as  plaintiff,  it  appearing  that  at  the  time  suit  was  brought  it 
was  supposed  that  the  mother  was  dead,  and  the  suit  had  been 
brought  in  the  name  of  the  daughter  as  heir.  In  Ansonia 
India  Rvhber  Co.  v.  Wolf,  1  Handy,  236,  the  suit  was  brought 
in  the.  name  of  A;  for  the  use  of  B.,  and  afterward  B.  w^  sub- 
stituted as  plaintiff.  In  Clawson  v.  Corny  2  EEandy,  67,  the  suit 
was  brought  in  the  name  of  the  payee  of  the  note,  but  it  ap- 
pearing that  prior  to  its  commenoement  the  note  had  been 
transferred,  leave  was  given  tcr  substitute  as  plaintiff  the  real 
owner.  In  Price  v.  Wiley ^  19  Texas,  142,  suit  was  in  the  name 
of  the  agent,  and  afterward  the  principal  was  substituted  as 
plaintiff.  In  Dixon  v.  Dixon,  19  Iowa,  512,  the  firm  was  sub- 
stituted for  a  single  member  thereof  as  plaintiff.  See  also, 
Martel  V.  SomerSy  26  Texas,  551;  Smith  v.  Anderson^  39  Texas, 
496;^  Hubler.  v.  PuUen,  9  Ind.  273.  Our  own  statute  of  amend- 
ments in  terms  authorizes  the  ^^  adding  or  striking  out  the 
name  of  any  party,  or  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect."  Gen.  Stat.  655,  §  189. 
See  also,  of  our  own  decisions,  Dewey  v.  McLainj  7  Kas.  126; 
Stevens  v.  Thompson^  5  Kas.  305;  National  Bank  v.  Tappan,  6 
Kas.  456,  469;  0%  of  Atchison  v.  Twine,  9  Kas.  850.  This 
disposes  of  really  the  only  serious  question  in  the  case,  for 
changing  the  name  of  the  party  plaintiff  in  the  judgment  was 
only  correcting  a  clerical  mistake,  and  making  the  judgment 
conform  to  the  pleadings  and  verdict. 

Upon  the  record  as  it  stands  we  see  no  error,  and  the  judg- 
ment must  be  affirmed. 

All  the  Justices  concurring. 
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J.  C.  Hall  ei  al.  y.  Warrbn  Draper  et  dL 

L  OoKDmoNAL  Sals  of  CniMTBLs;  Vendor  May  Bittnd  Ike  of  Chattel  to  a 
JPOrtieulaT  Ptaee,  Where  A.,  making  a  conditional  sale  of  a  chattel  to  B., 
fltipdates  in  the  contract  that  the  title  shall  remain  in  A.  until  payment 
of  the  price,  that  upon  non-payment  possession  shall  he  restored  to  him, 
and  that  it  shall  not  he  removed  from  a  given  place,  finds  that  -without 
his  knowledge  or  consent  B.  has  sold  the  chattel  to  C,  who^hos. removed 
it  many  miles  away  from  the  said  place,  he  may  hefoie  the  expiration  of 
the  time  for  payment  recover  the  possession  in  an  action  of  replevin. 
[Hallowea  «.  Milne,  16-65,  and  cases  cited;  Lynds  v.  Winklery  23-697,  698.] 

S.  Rbplkvin;  Demand,  Where  A.,  the  vendor  in  the  case  ahove  stated, 
states  to  G.  that  he  is  the  owner,  and  that  the  property  was  not  to  he 
removed  troia  the  specified  place,  and  O.  replies  that  he  has  hought  it 
from  B.,  that  he  should  keep  it,  and  would  not  give  it  up,  Juld^  that  this 
was  sufficient  demand,  if  demand  were  necdssary,  to  maintain  replevin 
for  sach  property.    ^Shoemaker  v.  Simpeon,  16-43,  and  cases  cited.] 

JSrrar  from  McPherson  District  Oourt. 

Rbplbvik,  brought  hjHdll  and  two  others,  partners  aa-HaK,- 
Waiie  ^  Oo.^  against  Draper  and  wife,  to  recover  a  Smith  Am- 
erican organ,  originally  delivered  by  plaintiffs  to' one  Lever- 
idge  upon  a  conditional  sale  to  him.  Defendants  claimed  title 
in  themselves,  under  a  pretended  sale  made  by  Leveridge. 
Trial  at  May  Term  1877,  of  the  district  court  Verdict  and 
jadgment  for  defendants,  and  plaintiff  bring  the  case  here.  • 


.,    rj 


CunTungham  ^  McCarty^  for  plaintiffs,  contehded,  that  the 
only  right  or  interest  Leveridge  had  in  the  organ  WaS,  to  take 
it  into  his  possession  and  keep  it  at  Holden.  -'T^his  organ  be- 
ing the  plaintiffs'  property  they  had  a  right  to  direct  into 
whose  possession  it  should  go,  and  where  it  shotild'be  and 
remain.  The  plaintiffs  being  still  the  owners  of  the  orgiach,  no 
one  could  obtaih  any  right  of  ownership -ot  -poBS^Sion  except 
through  them,  and  the  qualified  right  of  possession  given  to 
Leveridge  did  not  authbrize  him'  to  tratisler  that  or  any  other 
right  to  the  defendants.    "  The  owner  of  property  is  hot  l&oun'd 
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by  a  sale  made  in  a  mode  different  from  that  which  he  has 
authorized  and  not  for  his  benefit/'  42  "S.  H.  244;  8  Greenl. 
82;  4  Denio,  828;  Hilliard  on  Sales,  82.  The  conditional 
vendee  is,  until  condition  performed,  in  the  nature  of  a  bailee 
for  hire ;  and  the  instant  he  sells  the  property  to  another  party 
he  terminates  by  his  own  wrongful  act  the  bailment,  and  the 
right  of  possession  vests  in  the  conditional  vendor;  (8  N".  H. 
825;  1  Cush.  536;  109  Mass.  58;)  and  replevin  can  be  main- 
tained. 9  Pick.  157. 

2.  'So  demand  was  necessary.  This  property  belonged  to 
the  plaintiffs;  defendants  obtained  possession  of  it  without 
plaintiffs'  consent,  and  held  it  wrongfully.  (16  Kas.  43;  17 
Ark.  154;  11  Me.  28;  1  Cush.  636.)  But  if  a  demand  was 
necessary,  a  sufficient  demand  was  made,  not  only  of  Geary, 
who  transferred  the  possession  to  Draper,  but  of  the  defend- 
ants also. 

•7.  J.  Barker^  and  D.  W.  Poe^  for  defendants,  maintained, 
that  the  parties  to  the  contract  stipulated  that  in  one  certain 
contingency  the  vendors  should  be  entitled  to  retake  the  or- 
gan ;  and  under  the  fiimiliar  doctrine  of  expressio  untus,  est  exelur' 
sio  cUterius^  it  must  be  construed  that  that  thing,  and  that  alone, 
would  entitle  the  plaintifib  to  maintain  replevin.  This  con- 
ditional sale  is  in  the  nature  of  a  proviso  in  a  mortgage.  The 
mortgagor  would  retain  possession  until  default  deprived  him 
of  the  right  of  possession;  and  a  fortiori  the  plaintiffs  in  error 
could  not  maintain  replevin  until  default  of  payment  12  Eas. 
149;  28  Vt  279;  6  Ohio  St  192;  1  Smith's  Lead.  Cases,  669. 

2.  The  possession  of  defendants  was  lawful.  They  had  the 
same  rights  that  Leveridge  had,  and  a  demand  was  necessary 
before  the  action  was  begun,  because  by  the  terms  of  the  con- 
tract the  plaintiffs  in  error  had  nothing  more  than  a  rever- 
sionary interest  in  the  organ  in  controversy.  There  was  no 
demand  before  bringing  the  action.  The  affidavit  and  under- 
taking were  filed,  and  summons  and  order  of  replevin  were 
issued,  before  any  demand  was  made  upon  defendants,  and  that 
was  too  late. 


JANUARY  TERM,  1878.  189 

Opinion  of  the  Court 


The  opinion  of  tbe  court  was  delivered  hj 

Bbbwbb,  J.:  The  facts  in  the  case  are  briefly  as  follows:  On 
the  14th  of  September  1876,  one  £.  F.  Leveridge,  who  then 
resided  at  Holden,  Butler  county,  in  this  state,  purchased  of 
the  plaintijBGa  in  error  a  certain  organ  which  was  the  subject- 
matter  of  the  replevin  suit  in  the  court  below,  and  Leveridge 
gave  to  his  vendors  a  certain  note  and  contract  when  he  took 
possession  of  the  organ.    Such  note  is  as  follows: 

1200.  HoLDEsr,  SspT.  14th,  187&. 

One  year  after  date,  I  promise  to  pay  to  the  order  of  Hall, 
Waite  &  Co.,  two  hundrea  dollars,  on  presentation  of  this  note 
at  First  National  Bank,  Emporia,  Eas.,  for  value  received,  with 

.......9  and  ten  per  cent,  fees  if  collected  by  suit   The 

drawers  and  indorsers  severally  waive  presentment  for  pay- 
ment, protest,  and  notice  of  protest  and  non-payment  of  this 
note,  without  relief  from  valuation  and  appraisement  laws. 

This  note  is  the  property  of  Hall,  Waite  &  Co.,  and  cannot 
be  assigned,  indorsed,  or  a  payment  allowed  on  it,  except  by 
their  representative  in  Emporia,  Kas. ;  and  no  contract,  verbal 
or  written,  made  b^  any  other  agent  or  person  in  regard  to  it, 
differing  from  the  import  hereof,  will  be  valid. 

It  is  agreed  and  understood  between  the  makers,  indorsers, 
and  payee  of  this  note,  that  the  American  Or^n,  No.  68,672, 
for  the  use  of  which,  to  the  maturity  hereof,  this  note  is  given, 
is  and  shall  remain  the  property  of  Hall,  Waite  &  Co.,  until 
all  notes  executed  by  the  unaersigned  for  rent  are  paid  in  fhll, 
and  is  not  to  be  removed  from  Hoi  den  without  consent  of  said 
Hall,  Waite  &  Co.;  and  that  in  default  of  payment,  said  orean 
shall  be  restored  to  them  or  their  agent  in  good  order,  when 
demanded  in  writing  by  said  Hall,  waite  &  Co. 

B.  F.  LsvEaiDGH. 

Indorsed  on  the  back,  '*8ept  14th,  1875,  Cr.  by  Cow, 
♦85.00/' 

Before  the  expiration  of  the  year,  and  without  the  knowl- 
edge or  consent  of  plaintiffi,  Leveridge  sold  and  delivered  the 
organ  to  one  James  Geary,  and  left  the  state.  James  Oeary 
removed  it  from  Holden  to  Newton,  and  thereaftier  in  the 
night-time  to  McFherson  county,  some  thirty  or  thirty-five 
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miles  distant,  and  placed  it  in  the  possession  of  defendants, 
from  whom  it  was  taken  by  these  replevin  proceedings.  Can 
this  actipn  be  maintained?  Defendants  say  that  by  the  very 
terms  of  the  contract  possession  was  to  be  restored  only  on 
default  in  payment,  that  no  default  had  been  made,  and  there- 
for^ the  plaintiflfe  had  no  right  of  possession.  JExpressio  unius^ 
txdusio  alterius.  We  do  not  so  construe  the  contract;  and  in 
order  to  a  piroper  understanding  of  its  terms,  the  relative  situ- 
ation of  the  parties  must  be  borne  in  mind.  Leveridge  was 
not  the  full  and  absolute  owner  except  so  far  as  he  had  granted 
away  his  rights  by  this  contract,  but  on  the  other  hand  Hall, 
WHtQ&.Oo.were  such  owners.  The  title;  aad  .all  the  rights 
df  cohttol^and  possession  flowing  from .  title,  \>)rere  theirs,  ex- 
cept as  in  terms  restricted  by  -the  contract.  The  only  limita- 
tions upon  their  ftiU  control  of  the  organ  were  those  created 
by  this  instrument;  and  the  only  rights.  Leveridge  had  were 
those  obtained  by  it.  In  this  respect  such  a  conditional  sale 
differs  from  ah  absolute  sale  with  a  mortgage  back*  In  such 
casertfae  vendee  has  everything  except  as  limited  by  the  terms 
of  the  mortgage.  Here  he  has  nothing  except  as  expressed  in 
his  contract.  The  inquiry  therefore  is,  not  whether  Leveridge 
hadjB^reed  to, forfeit  his  rights  in  case  of  a  removal  from  Hol- 
d^Q,.ipnt  whether,  Hall,  Waite  (o  Co,  had  restricted  such  re- 
moval. *  Had  they  granted  the  right  to  use  it  anywhere  f  or 
only  in  J3bMen?  If  they  had  granted  the  right  to  use  it,  and 
B^(d  no^Mtlg^  about  the  place  of  user,  doubtless  the  conditional 
vendee  would  have  a  riffht  to  move  it  from  place  to  place.  But 
they,  had  the  right  to  restrict  its  use  to  a  single  place.  They 
exercised  that  right,  and  restricted  the  use  to  Holden.  And 
finding  it  anywhere  away  from  Holden,  they  had  a  right  to 
resume  that  possession  which  is  an  incident  to  ownership,  and 
the  right  which  they  had  divested  themselves  of  only  for  a 
partjoular  places  •  Such. a  restriction. as  this  is  often  absolutely 
essential  to  the.  protection  of  the  vendor.  Selling  tp  an  in- 
86lvATit  person,  if  such  vendee  has  during  the  time  for  pay- 
ment unliqaited.  license  to  move. it  from  place  to,  place,  the 
vendoT'p.  right  of  possession,  on    failure  of  payment  may 
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become  as  valueless  as  the  note  of  the  vendee.  But  whatever 
may  have  been  their  reasons,  th^y  had  only  granted  away  the 
right  of  possession  at  Holden.  The  vendee,  and  those  claim- 
ing under  him,  having  broken  the  contract,  cannot  now  claim 
the  benefit  of  it.  Theirs  was  the  first  breach.  They  are  here 
claiming  rights  under  a  contract  which  they  have  broken. 
We  think  they  are  concluded  by  its  terms,  and  that  this  action 
can  be  maintained. 

So  far  as  the  matter  of  demand  is  concerned,  the  proof  was 
ample.  Geary,  under  whom  defendants  claim,  stated  to  one 
of  the  plaintiffii  who  had  called  upon  him  and  told  him  of 
plaintiflfe'  claim  of  ownership,  "  that  he  had  bought  it  of  Lev- 
eridge  and  should  keep  it,  and  would  not  give  it  up/'  After 
that  there  was  no  need  of  any  formal  demand  of  delivery. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

All  the  Justices  conearring.  * 


Kansas  Paciitic  Railway  Co.  v.  Commissioners  ov  Rilet 

CO0NTT. 

I 

AasBSVENT  OF  Bailboad  Propbrty;  Powers  of  State  Board  of  Bqualization 
Under  Ad  cf  1874.  Under  the  railroad  tax'  law  of  1874  as  amended  in 
lS75y  the  action  of  the  state  board  of  equalization  in  raising  the  assess- 
ment of  that-  portion  of  plaintiff's  property  described  in  the  statute  as 
"railroad  track,"  is  not  impeached  by  proof  that,  in  so  raising  it,  the 
board  acted  only  upon  the  information  furnished  by  the  schedules  and 
statements  duly  returned  by  the  vatious  companies  to  the  state  auditor, 
and  their  personal  knowledge  of  the  value  and  business  of  the  several 
railroads,  providing  that  in  so  doing  they  have  only  equalized  vslues^ 
and  have. not  increased  the  aggregate  assessment;  and  such  action  is 
oonclusive  as  to  the  proper  valuation  of  such  property,  notwithstanding 
errons  in  the  prior  proceedings  oif  aspesson  and  commissionerB.  [AMdiior 
9.  £L  IL;  6^500;  Btadgh  9.  V.T.  Oo.,7k^!^\  i2.i2.OL  Bmih,  10^2^.] 
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Error  from  R\Uy  District  GaurL 

Injunction  brought  by  the  Railway  Company  to  restrain  the 
collection  of  an  alleged  illegal  levy  of  taxes  upon  the  property 
of  such  company  in  the  county  of  Riley  for.  the  year  1876. 
The  district  court  granted  a  temporary  injunction,  but  on  the 
trial,  at  the  September  Term  1876,  dissolved  that  injunction, 
and  rendered  jtidgment  for  the  county.  The  BaUway  Oom^ 
pony  brings  the  case  here.  The  total  valuation  of  its  property 
in  Riley  county,  as  returned  by  the  company  itself  to  the 
auditor  of  state,  was  $64,525.46.  The  equalized  valuation, 
upon  which  taxes  for  1875  were  imposed,  was  $108,580.88. 
The  amount  of  taxes  imposed  by  reason  of  such  increased 
valuation,  was  $1,518.48;  and  it  was  this  amount  which  the 
company  sought  to  enjoin. 

CZ  B,  Breihertonj  for  plaintiff  in  error. 
22.  B.  SpUman^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwb&,  J. :  The  questions  in  this  case  arise  under  the  tax 
law  of  1874,  as  amended  by  the  legislature  of  1875.  The 
facts  briefly  are  these :  The  railway  company  made  its  sched- 
ule and  returns  to  the  county  clerks  of  the  several  counties, 
and  to  the  state  auditor,  as  required.  The  valuations  as  placed 
by  the  company  were  increased  in  the  various  counties,  and  as 
increased  returned  to  the  state  board  of  equalization.  So  far 
as  the  counties  other  than  Riley  are  concerned,  there  is  noth- 
ing to  show  that  the  valuations  were  not  so  increased  upon 
notice  to  the  company,  and  fbll  hearing  by  the  commission- 
ers. As  to  Riley  county,  it  appears  that  the  valuation  re- 
turned by  the  company  was  increased  by  the  township 
assessors,  and  the  valuation  of  the  assessors  slightly  reduced 
by  the  county  board  of  equalization;  and  all  this  without 
notice  to  the  company.  The  state  board  of  equalization  in- 
creased the  total  valuation  of  plaintiff's  property,  and  the  val. 
nation  of  that  portion  in  Riley  county,  increasing  the  latter 
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above  both  tjie  company's  valuation  and  that  of  the  commis- 
rioners.  According  to  the  testimony  of  the  state  auditor,  the 
state  board  had  before  it  no  evidence  other  than  the  returns 
made  by  the. various  companies  in  the  state,  and  made  the 
changes  upon  those  returns  and  their  own  personal  knowledge 
of  the  business  and  value  of  the  different  railroads.  It  does 
not  appear  that  the  total  valuation  of  all  railroad  property  in 
the  state  was  changed  from  that  returned  by  the  companies 
or  the  county  clerks.  The  case  is  rested  upon  the  fact,  that 
plaintiff's  valuation  was  increased,  and  without  any  testimony 
other  than  the  various  statements  and  returns  of  the  compa- 
nies themselves.  Upon  these  facts,  the  action  of  the  assessors, 
of  the  county  commissioners  of  Riley  county,  and  of  the  state 
board,  are  all  challenged.  Elaborate  briefs  have  been  filed, 
criticising  the  action  of  these  different  officers,  and  pointing 
out  such  defects  therein  as  was  thought  invalidated  such 
action. 

We  think  it  clear  that  if  the  action  of  the  state  board  can 
be  sustained,  it  is  immaterial  what  errors  were  made  by  the 
inferior  authorities.  If  the  valuation  placed  by  the  state  board 
was  correct,  and  correctly  reached,  that  avoids  the  need  of 

farther  inquiry.     Section  10  of  the  law  of  1874  reads: 

« 

'^  The  auditor  of  state  shall  annually,  on  the  meeting  of  the 
state  board  of  equalization,  lay  before  said  board  the  state- 
ments and  schedules  herein  required  to  be  returned  to  him, 
and  such  board  shall  equalize  the  assessment  of  such  propertv 
in  such  a  manner  that  the  valuation  of  each  railroad  tracK 
shall  be  uniform  throughout  the  entire  length  of  the  road 
within  the  state;  and  they  shall  also  equalize  the  assessments 
of  all  the  railroads,  so  that  the  relative  assessments  of  the  dif- 
ferent roads  shall  be  just  and  equitable;  provided,  that  they 
shall  not  reduce  the  total  assessment  of  the  railroads  as  re- 
tQrned  by  the  county  clerks.'' 

This  section  was  unchanged  by  the  law  of  1875,  and  was  in 
force  at  the  time  of  the  proceedings  complained  of.  Now,  that 
the  statements  and  schedules  were  placed  before  the  state 
board,  that  such  board  acted  upon  them,  that  they  equalized 
the  assessment  of  plaintiff's  property  so  as  to  make  the  valua- 
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tion  of  its  railroad  track  uniform  throughout  its'entire  length 
in  the  state,  and  that  they  equalized  the  assessments  of  all  the 
railroads,  so  that  their  relative  assessments  should  be  just  and 
equitable,  is  affirmatively  shown.  That  they  increased  the  ag- 
gregate assessment  of  all  the  railroad  property,  or  that  their 
total  valuation  differed  from  that  returned  by  the  county  clerks, 
is  not  shown.  All  that  is  shown  as  matter  of  complaint  is,  that 
the  assessment  of  plaintiff's  property  was  largely  increased, 
and  that  the  changes  were  made  upon  the  vlarious  statements 
and  schedules  returned  and  the  personal  knowledge  of  the 
members  of  the  board  of  the  business  and  value  of  the  differ- 
ent railroads.  That  an  increase  was  made  in  the  assessment  of 
plaintiff's  property,  proves  nothing.  The  very  idea  of  equal- 
ization is,  that  while  some  are  decreased,  others  are  increased. 
So  that  the  only  real  objection  is,  that  the  board  made  these 
changes  upon  the  company's  returns,  and  their  personal  knowl- 
edge, instead  of  subpenaing  witnesses,  hearing  testimony,  con- 
ducting a  judicial  examination,  and  placing  their  decision  upon 
the  evidence  tiius  adduced.  The  question  then  resolves  itself 
into  this:  Upon  what  may  a  board  of  equalization  act?  May 
they  act  entirely  upon  the  assessments  and  returns  made  to 
them,  guided  by  their  personal  knowledge,  or  must  they  ac- 
cept the  assessment  and  returns  as  conclusive  unless  other  and 
outside  testimony  is  produced?  "We  think  they  may  act  en- 
tirely upon,  the  assessment  and  returns  made  to  them,  guided 
by  their  own  knowledge.  We  do  not  mean  that  they  are  lim- 
ited to  these  matters,  and  that  they  cannot  procure  testimony 
and  avail  themselves  of.  other  means  of  information.  The 
matter  of  equalization  is  committed  to  their  discretion.  It  is 
not  a  judicial  proceeding,  nor  one  from  which,  error  will  lie. 
AndUar  of  State  v.  A.  T.  ^  S.  F:  Bid.  Co.,  $.  Ka^,  600.  They 
may  avail  themselves  of  such  means  of  information  as  they 
may  deem  necessary.  If  they  are  satisfied  that  the  assessments 
and  retjurns  thenvselves  furnish  all  the  information  necessary 
to  enable  them  to  mak6  a  just  and  fair  equalization  as  between 
the  different  taxpayers  or  districts,  they  may  act  upon  them 
alone.     If  in  any  matter  they  desire  ifurther  information,  they 
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may  seek  it  whence  and  in  what  manner  they  deem  hest.  In 
the  case  of  Case  v.  Dean^  16  Mich.  12,  the  court  says:  "The 
power  of  equalization  by  the  board  being  confined  to  the  real 
estate,  and  the  whole  subject  being  under  their  complete  juris- 
diction, they  may  adopt  their  own  means  of  reaching  the  re- 
sult; and  when  that  result  is  reached  it  is  conclusive,  and  can- 
not be  invalidated  by  evidence  that  they  bad  adopted  as  a 
basis  an  erroneous  footing  or  aggregate  of  the  valuations  re- 
turned by  the  supervisors.'^  In  the  case  at  bar,  the  schedules 
and  returns  required  to  be  furnished  by  the  railroad  companies 
contain  no  little  information  upon  which  to  base  an  assessment 
or  make  an  equalization.  For  instance,  the  schedule  shows 
among  other  things,  "the  number  of  ties  in  track  per  mile; 
the  weight  of  iron  or  steel  per  yard  used  in  main  or  side  track ; 
what  joints  or  chair  are  used  in  track;  the  ballasting  of  road, 
whether  with  gravel  or  dirt;  the  number  and  quality  of  build- 
ings or  other  structures  used  on  right-of-way;  the  length  of 
time  iron  in  track  has  been  used,  and  the  length  of  time  the 
road  haa  been  built''  Kow  such  facts  as  these  stated  by  the 
various  companies  inrnish  valuable  data  from  which  to  make  a 
fair  and  just  equalization  of  the  values  returned.  If  deemed 
sufficient  by  the  board,  the  equalization  made  by  them  cannot 
be  declared  void  by  the  courts  because  further  testimony  was 
not  sought  and  received.  We  think  therefore,  that  so  far  as 
their  action  is  based  solely  upon  said  section  10,  and  as  to  all 
of  the  property  therein  referred  to,  the  action  of  the  state 
board  mast  be  sustained. 

But  it  is  said  that  by  section  8  the  schedules  and  statements 
required  to  be  returneci  to  the  state  auditor  by  the  companies 
only  embrace  a  certain  portion  of  the  company's  property,  and 
that  as  to  the  remainder  the  ooly  assessment  that  legally  comes 
before  them  is  that  returned  by  the  counties;  and  that  there* 
fore,  if  as  to  such  property  the  assessment  is  illegal,  their 
action  based  thereon* must  also  fail.     Section  8  reads: 

"  Sac.  8..  *  *  *  .The  company  ♦  *  *  shall  return  to  the 
auditor  of  state  swora  statements  or  schedules  as  follows: 
Showinj^  the  property  held  for  rigtt-of-way,  and  the  length  of 
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the  main  and  all  side  and  second  tracks  and  turnouts  in  such 
county,  and  each  township  in  the  county,  through  or  into 
which  the  road  may  run,  and  the  number  of  acres  thereofi 
They  shall  also  state  the  value  of  improvements  and  stations 
located  on  the  right-of-way,  as  required  in  sections  two  and 
three  of  this  act" 

ITow  it  would  seem  a  fair  construction  of  this  section,  that 
it  required  a  return  to  the  auditor  of  a  schedule  of  the  prop- 
erty known  as  "railroad  track"  only  as  distinguished  from 
that  described  as  "rolling  stock,"  and  for  two  reasons:  first, it 
specifies  only  the  kind  of  property  embraced  within  the  term 
"railroad  track,"  as  defined  in  the  statute;  and  second,  if  it 
had  been  the  intention  to  require  as  full  schedules  to  be  re- 
turned to  the  auditor  as  to  the  county  clerk,  how  natural  it 
would  have  been  to  have  simply  said  "like  schedules,"  or 
something  of  that  kind,  rather  than  enter  into  a  statement  ef 
what  the  schedules  returned  to  the  auditor  should  contain. 
On  the  other  hand,  it  may  be  said  the  statement  or  schedule  is 
to  contain  the  "value  of  improvements"  "as  required  in  sec- 
tion three,"  and  that  section  three  refers  exclusively  to  "roU- 
mg  stock,"  and  that  the  company  in  fact  recognized  this  as 
the  true  construction,  for  it  returned  full  schedules  of  all  its 
property  to  the  state  auditor. 

!N'ow  we  shall  not  decide  this  question,  because  the  matter 
already  considered  by  us  compels  an  aflSrmance  of  the  judg- 
ment, for  it  is  not  claimed  that  a  tender  was  made  of  the  taxes 
which,  as  we  have  construed  the  statute,  were  clearly  due,  and 
hence  the  court  properly  refused  the  injunction,  and  there  was 
no  error  in  its  ruling.  Sometimes  it  is  proper  for  this  court 
to  go  beyond  the  matters  absolutely  essential  to  a  decision  of 
the  case,  and  express  its  views  upon  other  questions  fairly  in 
the  case,  and  which  may  afiect  the  rights  of  the  parties  in  the 
further  progress  of  litigation  between  them.  But  we  are  con- 
strained to  think  this  is  not  such  a  case.  The  act  under  which 
chese  tax  proceedings  were  had  has  been  repealed,  and  no  new 
dtigation  is  likely  to  arise  under  it  It  is  an  act  full  of  con- 
fusion and  difficulties.    It  has  been  before  ns  in  one  or  two 
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casesy  and  scarcely  a  question  presented  under  it  Ihave  we  been 
able  to  settle  to  our  complete  satisfaction.  This  very  case  has 
been  before  ub  for  several  months,  and  has  been  examined  and 
reexamined  from  one  standpoint  and  another,  until  finally  we 
have  reached  a  conclusioa  which  enables  us  to  dispose  of  the 
case;  and  beyond  that  we  care  not  to  inquire.  We  hold 
therefore  in  conclusion  that  so  far  as  relates  to  that  property 
known  in  the  statute  as  ^^  railroad  track/'  the  action  of  the 
state  board  has  not  been  impeached,  and  the  judgment  will  be 
affirmed. 

All  the  Justices  concurring. 


Commissioners  of  Bartok  County  v.  P.  B.  Plumb. 

PkXABnfo;  PannoN;  When  Severed  Brecushet  of  CbfUraet  QmstUute  bvt  a  Single 
OoMte  ofActicn.  The  board  of  county  commisEdoners  oomxnenoed  aa  ao^ 
tion  against  P.  and  S.  on  a  certain  penal  bond,  executed  by  M.  as  prin- 
cipal and  P.  and  8.  as  soreties,  binding  said  M^  P.  and  S.  unto  the  said 
county  bofird  in  the  penal  sum  of  fifty  thousand  dollars,  to  be  void  upon 
the  condition  that  said  M.  should  comply  with  all  the  terms  of  a  certain 
written  contract  previously  entered  into  between  him  and  said  board, 
whereby  he  agreed,  for  the  consideration  of  $24,200,  to  furnish  all  the 
material  and  build  a  certain  court-house  within  a  certain  time.  The 
petition  alleges  the  foregoing  fitcts,  and  also  alleges  that  the  county  on 
its  part  complied  with  all  the  terms  and  conditions  of  said  bond  and 
said  contract,  but  alleges  that  M.  did  not  comply  on  his  part  with  all  the 
terms  of  said  contract,  and.  Airther  alleges  in  detail  that  M.  did  not  com- 
plete said  building  within  the  time  agreed  upon  by  the  parties,  nor  at 
any  other  time;  that  he  did  not  furnish  sufficient  material  therefor,  and 
that,  although  he  furnished  some  of  the  material  therefor,  and  did  some 
of  the  work  thereon,  yet,  that  said  material  and  said  work  were  of  an  in- 
iSsrior  qoality,  and  were  not  such  as  were  required  by  the  terms  of  said 
written  contract;  and  the  petition  further  alleges  certain  other  &cts 
tending  tg  show  the  amount  of  the  damages  which  resulted  to  the  plain- 
tiff from  the  said  non-compliance  of  M.  with  said  written  contract,  and 
then  asks  for  a  judgment  for  the  plaintiff  for  the  damages  sustained,  and 
for  coats.  JTe^d,  That  said  petition  states  only  one  cause  of  action,  [fou*- 
tan  «.  Delahay,  14-125;  Bond  v.  S.  M.  Co.,  23-121;  Madden  v.  Smiih,  28-802; 
Or^ficn  v.  Thompion,  32-870.] 
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Error  from  Lyon  District  Court. 

Questions  of  practice  only,  are  decided  in  this  case.    The 
orders  complained  of  were  made  at  the  September  Term  1875 
.of  the  district  court     The  plaintiff  brings  the  ease  here. 

6r.  W.  Nbnoehf  Buck  f  KeUogg^  and  John  V.  Sanders^  for 
plaintiff. 
RuggleSy  Scott  ^  Lyrmj  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  in  Lyon  county 
by  the  board  of  county  commissioners  of  Barton  county 
against  P.  B.  Plumb  and  "W.  T.  Soden  on  a  certain  penal  bond 
executed  by  them.  The  petition  below  sets  forth  and  alleges 
among  other  things  the  following  facts:  Said  bond  was  ex- 
ecuted by  John  McDonald  as  principal,  and  P.  B.  Plumb  and 
W.  T.  Soden  as  sureties,  and  bound  said  McDonald,  Plumb, 
and  Soden  unto  said  county  of  Barton  in  the  penal  sum  of 
fifty  thousand  dollars,  to  be  void  however  upon  the  condition 
that  said  McDonald  should  comply  with  all  the  terms  of  a 
certain  written  contract  previously  entered  into  between  him 
and  said  board  of  county  commissioners,  whereby  he  agreed, 
for  the  consideration  of  $24,200  to  furnish  all  the  material  and 
build  a  certain  court-house  within  a  certain  time  in  said 
county  of  Barton.  The  petition  also  alleges  that  the  county 
on  its  part  complied  with  the  terms  and  conditions  of  said 
bond  and  said  contract,  but  that  McDonald  did  not  comply  on 
his  part  with  all  the  terms  of  said  contract.  In  great  detail  it 
alleges  that  he  did  not  complete  said  building  within  the  time 
agreed  upon  by  the  parties,  nor  at  any  other  time;  that  he  did 
not  furnish  sufficient  material  therefor,  and  that,  although  he 
furnished  some  of  the  material  therefor,  and  did  -some  of  the 
work  thereon,  yet,  that  said  material  and  said  work  were  of 
an  inferior  quality,  and  were  not  sut^h  as  were  required  by  the 
terms  of  said  written  contract  The  petition  also  alleges  cer- 
tain other  facts  tending  to  show  the  amount  of  the  damages 
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which  resulted  to  the  plaintiff  from  the  nou-pompliance  of 
McDonald  with  eaid  contract,  and  then  aaks  for  a  judgment 
for  the  plaintiff  for  $12,000  damages,  and  costs  of  suit.  The 
defendants  moved  ^Hhe  court  to  require  the  plaintiff  to  separ- 
ately state  andnumher  the  several  causes  of  action  contained 
in  the  plaintiff's  petition" — but  they  did  not  state  or  show 
how  many  or  what  causes  of  action  they  claimed  were  con- 
tained in  the  plaintiff's  petition.  The  court  sustained  this 
motion;  but  the  court  was. equally  silent  as  to  the  number  or 
kinds  of  causes  of  action  it  considered  were  contained  in  plain- 
tiff's petition.  The  plaintiff  &iled  to  amend  said  petition  in 
any  manner  whatever,  and  foor  that  reason  the  court  dismissed 
the  action^  The  plaintiff  assigns  said  rulings  of  the  court  be- 
low as  error. 

If  the  petition  did  in  fact  state  more  than  one  cause  of  ac- 
tion, as  is  claimed  by  the  defendants,  then  the  rulings  of  the 
court  below  were  correct;  but  if  it  really  stated  only  one  cause 
of  action,  as  is  claimed  by  the  plaintiff,  then  said  rulings  of 
the  court  below  were  evidently  erroneous.  We  think  the  pe- 
tition really  stated  only  one. cause  of  action.  Mousion,v.  Ikla- 
hay^  14  Kas.  125, 130.;  (See  also  as  throwing  some  li^t  upon 
this  question,  the  following  cases,  to- wit;  Mibbard  v.  McKind- 
Uy,  28  HI.  240;  State  v.  Davis,  85  Mo.  406;  Fisk  v.  Tank,  12 
Wis.  276,  298,  299;  Soehing  v.  HuebschmaUy  36  Wis.  185, 187; 
Smith  V.  B.  C.  ^  M.  Rid.,  86  N.  H.  458,484;  K.  C.  Hotel  Co.  v. 
Sgemmtj  58  Mo.  176, 177.)  The  defendants  by  executing  the 
penal  bond  set  forth  in  the  petition,  agreed  and  guaranteed  in 
substance,  that  McDonald  should  build  said  court-house  as  he 
agreed  to  do;  but  McDonald  failed.  And  this  is  what  consti- 
tutes the  plaintiff's  cause  of  action,  and  we  think  it  constitutes 
only  one  cause  of  action.  It  is  true,  that  McDonald  did  not 
wholly  fell.  He  built  a  court-house  or  a  part  of  a  court-house; 
but  he  did  not  build  the  kind  and  quality  of  court-house 
which  the  parties  agreed  should  be  built^  and  evidently,  his 
partial  failure  to  build  said  court-house^  his  failure  in  some  of 
the  innunrerable- particulars  in  building  the  same,  would  not 
constitute  a  greater  >numb,e;r  of  causes  qf  action  than  a  total  fai]- 
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are  to  baild  sach  conrt-hoaae,  a  total  &ilure  in  every  particular. 
Even  if  this  action  should  be  governed  by  the  same  principles 
which  would  govern  in  an  action  brought  by  the  plaintiff 
against  McDonald  on  his  original  contract  to  build  said  court- 
houBe,  we  would  still  think  that  the  same  result  would  follow, 
and  that  the  facts  of  the  case  would  constitute  only  one  cause 
of  action.  McDonald  simply  agreed  that  on  or  before  the  25th 
of  December  1878  he  would  furnish  to  the  plaintiff",  and  at 
Great  'Bend,  a  certain  kind  and  quality  of  court-house,  com- 
pleted and  finished.  He  did  not  agree  that  he  would  furnish 
materials,  as  materialSy  or  labor,  cis  labor.  All  that  he  agreed 
to  do  with  reference  to  furnishing  materials  or  labor  was  that 
be  would  furnish  them  m  a  court-house j  and  as  apart  of  the  court' 
house.  Under  said  contract  it  was  his  legal  duty  to  ftimish 
said  materials  and  labor  in  said  court-house,  and  not  other- 
wise; and  the  plaintiff  had  a  legal  right  to  receive  them  in 
such  court-house,  and  not  in  any  other  manner.  That  is,  it 
was  the  legal  duty  of  McDonald  to  furnish  to  the  plaintiff  said 
court-house  as  he  agreed  to  do,  and  the  plaintiff  had  a  legal 
right  to  so  require  it  McDonald  violated  this  right  by  not 
so  furnishing  said  court-house.  And  this  is  just  what  consti- 
tutes the  plaintiff's  cause  Of  action  against  McDonald  on  said 
contract.  That  is,  the  plaintiff's  cause  of  action  is  founded  on 
the  righi  of  the  plaintiff  to  receive  said  court-house  from 
McDonald  according  to  said  contract,  and  the  violation  of  such 
right  by  McDonald.  The  failure  on.  the  part  of  McDonald  to 
furnish  materials  or  labor  was  no  violation  of  any  right  of  the 
plaintiff  except  as  he  failed  to  furnish  them  m  the  building  and 
as  a  part  thereof.  The  materials  and  labor  when  furnished 
would  not  belong  to  the  plaintiff  until  they  were  put  into  the 
building.  Prior  to  that  time  they  would  belong  to  McDonald. 
He  could  bring  materials  onto  the  ground,  and  then  take  them 
away  again  if  he  chose.  He  could  put  them  into  the  building, 
or  not,  just  as  he  chose.  And  after  completing  the  building, 
(if  he  had  done  so,)  he  could  take  away  aD  the  materials  not 
used  in  the  construction  of  the  building.  The  plaintiff  never 
did  own  nor  could  own  under  said  contract  any  part  of  the 
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materials  furnished  by  McDonald,  except  as  it  owned  them  as 
parts  and  portions  of  said  court-hoose  building.  From  the 
foregoing  it  will  be  seen  that  the  plaintiff  possessed  one  grand 
primary  right,  and  only  one  such  right,  and  that  that  right  was 
to  have  a  good  court-hoose  built  according  to  said  contract 
Within  this  grand  primary  rigbt^  however,  there  existed  in- 
numerable subordinate  and  secondary  rights.  These  subordi- 
nate and  secondary  rights  reached  to  all  the  illimitable  details 
in  the  construction  of  said  building.  Thus,  the  plaintiff  had 
a  right  to  have  every  brick  of  proper  quality,  and  put  into  the 
bailding  in  a  proper  manner.  So  also  with  respect  to  every 
piece  of  lumber,  pane  of  glass,  nail,  lock,  hinge,  etc.  Ifow 
each  of  these  innumerable  subordinate  rights  might  be  vio- 
lated, and  the  violation  of  any  one  of  them  would  constitute 
a  cause  of  action.  Thus,  if  McDonald  had  put  a  broken  or 
crooked  pane  of  glass  into  a  window,  instead  of  putting  in  a 
good  one,  or  had  not  puttied  it  in  well,  the  plaintiff  would  have 
had  a  cause  of  action  against  him  for  the  resulting  damages. 
The  same  thing  may  be  said  with  respect  to  putting  a  brick  in 
the  wall,  or  a  piece  of  tin  on  the  roof,  or  a  board  in  the  floor. 
And  so  on  through  all  the  limitless  details  in  constructing  the 
building.  But  the  violation  of  each  of  these  special  and  sub- 
ordinate jights  is  also  a  violation  of  the  more  general  and  pri- 
mary right,  and  altogether  they  constitute  only  one  violation 
of  this  grand  primary  right  Now  as  the  violation  of  any  one 
of  these  subordinate  rights  would  constitute  a  cause  of  action, 
it  might  seem  that  the  violation  of  a  hundred  or  a  thousand  of 
such  subordinate  rights  would  constitute  a  hundred  or  a  thou- 
sand separate  and  distinct  causes  of  action.  But  such  is  not 
the  case,  or  at  most  it  is  rarely  the  case.  Possibly  the  plaintiff 
might  in  some  cases  be  allowed  to  elect  whether  he  would 
treat  the  several  violations  of  his  several  subordinate  rights  as 
separate  and  distinct  causes  of  action,  or  as  only  one  cause  of 
action,  but  generally  he  would  not  be  allowed  to  do  so.  Gen- 
erally he  would  not  be  allowed  to  split  up  into  several  causes 
of  action  what  he  might  prosecute  as  only  one  cause  of  action. 
In  the  present  case  we  think  that  all  the  violations  of  the  plain- 
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tiff's  subordinate  rights  under  said  contract  really  constitute 
only  onjB  general  violation  of  its  general  and  primary  rigbt 
under  said  contract,  and  therefore  that  all  of  such  violations 
really  constitute  only  one  cause  of  action.  All  of  said  violar 
tions  taken  together  were  merely  a  violation  of  the  plaintiff's 
general  right  to  have  said  court-house  built  according  to  con- 
tract. McDonald  was  to  be  paid  $24,200  in  installments,  upon 
estimates  made  as  the  work  progressed;  but  it  was  expressly 
stipulated  that  ^^  no  payment  or  estimate  shall  be  considered  as 
acceptance  of  all  or  any  part  of  the  work;  and  no  acceptance 
shall  be  conclusive  and  final  untU  the  entire  completion  and  accept- 
ance of  the  workJ^*  "When  McDonald  abandoned  the  work,  on 
20th  January  1874,  the  plaintiff's  cause  of  action  was  complete. 
The  fact  that  the  plaintiff  afterward  proceeded  with  the  work, 
and  completed  the  building,  did  not  give  to  the  plaintiff  an- 
other or  an  additional  cause  of  action.  The  necessary  cost  ol 
completing  the  building  may  however  be  shown  in  the  case  for 
the  purpose  of  measuring  the  plaintiff's  damages. 

There  are  several  other  facts  alleged  in  the  plaintiff's  peti- 
tion, which  do  not  go  to  make  up  or  constitute  the  plaintiff's 
cause  of  action,  but  are  alleged  merely  for  the  purpose  of  ^v- 
ing  a  measure  for  the  plaintiff's  damages,  or  special  damages 
which  have  resulted  from  wrongs  constituting  the  plaintiff's 
cause  of  action. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  with  the  Order  that  said  order  of  dismissal,  and  said 
order  requiring  the  plaintiff'  to  separately  state  and  number 
the  several  causes  of  action  contained  in  the  plaintiff^s  petition, 
be  set  aside,  and  that  further  proceedings  be  had  in  the  case 
in  accordant^e  with  this  opinion. 

All  the  Justices  concurring. 
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Pbahois  Black  y.  Drebsell's  Heies. 

Abioristratob,  No  Power  to  Mortgage  Lands  ofInte$laU;  Such  Mortgage  Void; 
Han  Nd  Eeiopped,  by  BmejU»,  D.,  the  head  of  a  family,  settled  upon  a 
qoarter-seotion  of  Oeage  land,  intending  to  enter  it,  hut  died  before  pay- 
ment and  final  entry,  leaving,  minor  heirs.  M.  was  appointed  adminis- 
trator of  the  estate,  and  guardian  of  the  heirs.  As  administrator  he 
applied  for  and  obtained  from  the  probate  court  an  order  to  borrow 
money  by  mortgage  upon  this  quarter-section,  to  make  the  payment.  As 
administrator  he  executed  a  note  and  mortgage  to  G.  for  the  mon^ 
which  he  borrowed  and  used  in  entering  the  land  in  the  name  of  the 
heirs.  Held,  That  such  mortgage  was  without  any  legal  authority,  and 
void,  and  that  in  the  absence  of  any  allegation  of  fraud,  misrepresenta- 
tion, or  mistake,  no  decree  of  foreclosure  could  be  rendered  thereon, 
and  that  the  heirs  were  not  estopped  to  plead  its  invalidity  by  reason  of 
the  benefit  resulting  to  them  from  tbe  purchase  of  the  land.  {^Rogert  v, 
CUnrnam,  26-^27;  Jru.  Co,  v,  Swayu,  30-122;  Orippen  v.  Chappd,  35-497.] 

ErrcT  from  Cowley  District  Court. 

FoRECLOSUBB  of  mortgage,  brought  by  Black  against  Jackson 
88  administrator  de  bonis  nan  of  the  estate  of  Lewis  Dressell, 
deceased.  Ida^  EUzabethy  Charles^  Eunice^  August^  and  XetmSj 
minor  heirs  of  said  Lewis  Dressell,  deceased,  were  joined  as 
co-defendants.  Defense  was  made  for  the  heirs.  Trial  at 
October  Term  1876  of  the  district  court  The  court  held  that 
the  note  and  mortgage,  which  were  given  by  a  former  admin- 
istrator of  said  intestate,  wenre  void,  and  gave  judgment  in 
fiavor  of  defendants.    Slack  brings  the  case  here  on  error. 

Hackney  ^  McDonald^  for  plaintiff 
J.  K  AUm,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  Action  on  a  note  and  mortgage,  given  by  an 
administrator.  Defense,  a  want  of  power.  The  question  was 
raised  on  demurrer.  The  facts  as  stated  in  the  petition  are, 
briefly,  that  Lewis  Dressell  settled  upon  a  quarter-section  of 
the  Osage  lands,  th^  one  upon  which  this  mortgage  was  sub* 
sequently  given,  intending  to  enter  the  same;  that  he  died 
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before  making  payment  and  final  entry;  that  Henry  Martin 
was  appointed  administrator  of  his  estate,  March  14th  1872, 
having  been  theretofore  and  in  1871  appointed  guardian  of  the 
minor  heirs;  that  1st  January  1878  was  the  last  day  for  pay- 
ment, and  that  on  December  Slst  1872,  Martin,  as  adminis- 
trator, filed  his  petition  in  the  probate  court  asking  for  an 
order  authorizing  him  to  borrow  money  upon  said  quarter- 
section,  and  mortgage  the  same  as  security  therefor;  that  the 
probate  court  made  such  order,  and  that  said  Martin,  as  ad- 
ministrator and  guardian,  executed  his  note  and  mortgage  to 
one  Crapster  for  $250,  and  received  said  sum  of  money,  and 
with  $200  thereof  made  payment  and  entered  the  land  for 
the  heirs,  and  received  the  final  receipt;  that  the  note  and 
mortgage  were  duly  transferred  to  plaintiff;  that  Henry  Mar- 
tin deceased,  and  Addison  A.  Jackson  was  appointed  adminis- 
trator de  bonis  non;  that  the  estate  of  Lewis  Dressell  was  at  all 
times  insolvent,  and  had  no  property  other  than  this  land.  A 
copy  of  note,  mortgage,  and  receiver's  receipt,  were  attached 
to  and  made  part  of  the  petition.  The  note  and  mortgage  are 
executed  solely  in  the  name  of  Henry  Martin,  administrator, 
and  in  neither  is  any  order  of  the  court  recited  or  referred  to. 
The  receiver's  receipt  reads,  "  Received  from  Henry  Martin, 
administrator  of  the  estate  of  Lewis  Dressell,  deceased,  (for 
the  heirs,)"  etc. 

That  the  statute  grants  no  power  to  an  administrator  to  bor- 
row money  upon  a  mortgage  of  the  real  estate  of  the  decedent, 
IS  not  controverted.  Indeed,  such  an  act  is  foreign  to  the 
policy  and  purpose  of  administration,  which  aims  to  close  up, 
not  to  continaean  estate.  And  the  allegations  of  the  petition, 
as  well  as  the  recitals  of  the  note  and  mortgage,  exclude  the 
idea  of  any  guardian  proceedings  or  attempt  to  charge  the 
estate  of  the  minors,  except  as  such  estate  might  be  affected 
by  administration  proceedings  on  the  estate  of  the  ancestor. 
Impressed  with  these  considerations,  the  learned  counsel  for 
plaintiff  fall  back  upon  the  gross  injustice  of  permitting  the 
heirs  to  hold  property  discharged  of  any  lien  for  the  money 
borrowed  to  pay  its  purchase-price.    They  refer  to  the  case  of 
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Maduska  v.  Thomaa^  6  £m.  158, 161,  in  which  this  court,  criti* 
dsing  the  action  of  an  heir  atteippting  to  repudiate  a  con, 
tract  of  sale  made  hj  the  ancestor  after  receiving  full  payment 
from  the  purchaser,  says :  ^^  She  cannot  hold  the  money,  and 
also  hold  the  lots.  The  law  cannot  permit  such  gross  injus* 
tice.''  If  the  mortgage  be  not  valid  of  itself  to  cast.a  specific  lien 
upon  the  land,  yet  the  circumstances  of  borrowing  the  money 
for  the  purpose  of  purchasing  the  land,  and  its  use  for  that  pur- 
pose, compel  the  interposition  of  a  court  of  equity  to  prevent 
a  wrong.  Ubi  jus^  ibi  remediitm.  The  owner  of  the  money  has 
parted  with  it  to  enable  these  heirs  to  purchase  this  land, 
They  have  used  it  for  this  purpose.  May  they  now  keep  both 
land  and  money  7  Doubtless  there  is  great  force  in  this  argu- 
ment, yet  it  overlooks  certain  facts;  and  the  harshness  of  the 
result  must  not  permit  us  to  disregard  established  rules.  And 
first,  the  money  was  not  borrowed  by  the  heirs,  nor  by  any  one 
in  their  name.  Because  without  request  or  interference  of 
their  own,  the  administrator  of  their  father's  estate  performed 
an  illegal  act,  which  has  resulted  to  their  benefit,  are  they  con- 
daded  to  dispute  it  illegally  t  In  other  words,  does  the  mere 
&ct  of  benefit  received,  estop  these  minors  to  question  the 
legality  of  an  act  done  by  a  third  party,  and  not  at  their  in- 
stance? For  aught  that  appears,  they  may  have  had  an  estate 
of  their  own,  independent  of  anything  descending  from  their 
fiither,  ample  enough  without  mortgage  or  sale  to  have  fur- 
nished the  means  of  purchasing  this  land,  if  deemed  by  the 
court  for  their  interest  There  is  no  pretense  of  any  fraud  or 
impoeition  upon  the  lender  of  the  money,  no  suggestion  that 
he  was  in  any  manner  ignorant  of  the  law,  of  the  invalidity  of 
the  mortgage,  or  the  want  of  authority  in  the  administrator  to 
charge  by  loan  the  estate  in  his  custody.  Can  there  be  any 
estoppel  upon  the  heirs,  when  he  with  fhll  knowledge  of  his 
rights  parts  with  hb  money  to  the  administrator?  Concede 
that  he  did  it  for  their  benefit,  can  he  now  compel  them  to 
surrender  the  benefits  of  his  voluntary  act?  Suppose  A.  were 
to  borrow  of  B»  money  to  purchase  land  in  the  name  and  for 
the  benefit  of  O.,  would  B.  have  any  claim  upon  C,  or  any 
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Hen  upon  the  land?  Clearly  not,  in  the  absence  of  fraud,  mis- 
representation, mistake,  or  other  like  matter  of  estoppel  on  C. 
Is  no);  that  this  case?  Fraud,  mistake,  misrepresentation, 
are  all  excluded.  It  turns  upon  the  validity  of  the  note  and 
mortgage,  and  the  idea  of  benefit  inuring  to  the  heirs.  The 
note  and  mortgage,  as  such,  are  plainly  invalid,  and  the  mere 
fact  of  the  benefit  received  will  not  as  we  think  sustain  the 
action.  Reluctantly  we  are  constrained  to  afiirm  the  judg- 
ment. 

All  the  Justices  concurring. 


Carolinb  Gibson,  as  Adm'Zj  v.  The  City  of  Wtandotm, 

1.  Taxpaykbs  IK  CiTiEB,  Wkm  Incompetefd  Jworg,  A  resident  citizen  and 
taxpayer  of  a  city,  is  incompetent  to  serve  as  a- juror  in  an  action  where- 
in the  city  is  sued  to  recover  damages  for  personal  injuries  resulting  in 
the  death  of  the  injured  party.    [Corlett  v.  Leavenworth,  27-676.] 

2.  Ck)NTRiBUTOBT  Neqligbncb;  Oeneral  Rvle  Stated,  In  an  action  against  a 
city  to  recover  damages  sustained  by  reason  of  the  death  of  a  person  re- 
sulting from  injuries  occasioned  by  the  negligence  of  the  city,  if  it  ap- 
pears from  the  whole  evidence  that  the  deceased  contributed  by  his  own 
negligence  to  the  injury  which  caused  his  death,  the  plaintiff  cannot 
recover.  [jR.  R  v.  Pointer,  14-38,  50,  51;  B.  B.  v.  Walters,  24-510;  Langan 
V.  Atchiaon,  35-318.] 

JSrror  from  Wyandotte  District  Court. 

Judgment  was  given  in  favor  of  the  CUy  of  Wyandotte^  de- 
fendant, at  the  March  Term  1874  of  the  district  court.  A  new 
trial  was  refused,  and  Gibson,  plaintiff,  hrings  thb  case  here. 

John  W.  Day,  and  Guthrie  ^  Brown,  for  plaintiff. 
W.  J.  Suchan,  and  F.  B.  Ajiderson,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  by  Caroline 
Gibson,  as  administratrix  of  the  estate  of  Thomas  Gibson, 
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deceased,  agaiBSt  the  city  of  Wyandotte  for  $10,000  damages. 
The  first  question  arising  in  the  case  is  one  with  reference  to 
the  competency  of  certain  jurors.  Pour  of  the  jurors  who 
tried  the  case,  to-wit,  J.  R.  Blanton,  Edward  Lane,  J.  E.  Lan- 
ders, and  J.  A.  McConnell,  were  residents,  citizens,  and  tax- 
payers of  the  said  city  of  Wyandotte.  Before  these 
«^tMom.  jurors  were  sworn,  they  were  duly  challenged  upon 
the  ground  that  they  were  interested  in  the  event  of 
the  suit  The  court  helow  tried  these  challenges  upon  the 
oaths  of  the  jurors  themselves,  who  severally  stated  that  they 
were  residents,  citizens,  and  taxpayers  of  the  said  city  of 
Wyandotte.  Upon  this  evidence  the  court  helow  held,  and 
'^decided,  that  the  fact  of  the  said  jurors  heing  residents  and 
citizens  of  the  said  city  of  Wyandotte  and  taxpayers  there, 
was  not  a  sufficient  ground  of  challenge  to  the  jurors  afore- 
Baid,  and  that  they  were  competent  jurors  for  the  trial  of  the 
cause."  The  plaintiff  excepted  to  this  ruling.  She  did  not 
then  challenge  these  jurors  peremptorily,  for  she  had  already 
exhausted  all  of  her  peremptory  challenges.  These  jurors 
were  then  sworn,  along  with  the  other  jurors,  to  try  the  cause, 
A  trial  was  had,  and  a  verdict  and  judgment  were  rendered  in 
the  case  in  favor  of  the  city,  and  against  the  plaintifil 

We  think  the  court  helow  erred  in  overruling  the  plaintiff's 
challenges.  Said  jurors  were  not  competent  to  hear  and  de- 
termine this  case.  They  were  each  personally  interested  in 
the  result  of  the  suit.  We  have  no  statute  attempting  to 
make  such  jurors  competent,  while  the  statute  excluding  jurors 
who  have  "an  interest  in  the  cause,"  (Gen.  Stat.  680,  §270,) 
would  render  them  incompetent.  The  common  law  would 
undoubtedly  exclude  such  jurors.  At  common  law  jurors 
were  required  to  be  omni  exceptiane  majores.  And  the  great 
weight  of  authority,  if  not  all  authority,  would  exclude  jurors 
interested  in  the  cause  as  these  jurors  were.  See  Diveny 
V.  (Xty  of  Elmira,  61 N.  Y.  506;  Wood  v.  Stoddard,  2  Johns.  194; 
Fine  v.  SL  Louis^  ^.,  80  Mo.  166,  178;  Uberle  v.  Boards  ^.,  of 
8l  LouiSf  11  Mo.  247;   Mayor  of  Columbus  v.  QostchenSy  7  Ga. 
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189;  Russell  v.  Hdmilion^  8  HI.  56;  Watson  v.  Tripp^  (Supreme 
Court  of  Rhode  Island,)  15  Am.  Law  Reg.  (K  S.)  282;  Bailey 
V.  TrumbuUj  81  Coun.  581;  Commonwealth  v.  Byan^  5  Maes.  90; 
Cleage  v.  Hyden^  6  Heiskell,  (Tenn.)  78.  The  authorities  cited 
by  the  defendanfdo  not  seem  to  have  much  application  to  this 
case,  and  jet  they  are  probably  the  best  that  could  be  cited  for 
that  side  of  the  question.  Section  7  of  the  act  relating  to 
counties  and  county  officers,  (Gen.  Stat.  254,)  has  no  applica- 
tion to  this  case.  It  simply  provides  that  an  inhabitant  of 
a  county  may  be  a  competent  juror  in  an  action  in  which  the 
county  is  interested,  and  it  has  no  relation  to  inhabitants  or 
taxpayers  of  cities.  For  the  error  in  overruling  such  chal- 
lenges, there  must  be  a  new  trial. 

We  hardly  think  that  it  is  necessary  to  decide  any  of  the 
other  questions  presented  by  counsel  in  tiiis  case.  But,  if,  on 
s.  contributoiy    &  ucw  trial,  thc  plaintiff  can  show  that  the  death  of 

n«giigeno«.     ^^  dcceascd  was  caused  through  the  negligence  of 

the  city,  without  at  the  same  time  showing  that  the  deceased 
contributed  to  his  injuries  by  his  own  negligence,  she  will 
'prima  fade  be  entitled  to  recover.  In  such  a  case  the  con- 
tributory negligence  of  the  deceased  would  be  matter  for  the 
defense.  {K.  P.  Ely.  Co.  v.  Pointer,  14  Kas.  88,  50, 51.)  But  if 
it  should  be  shown  by  the  evidence  of  either  party  that  the 
deceased  contributed  by  his  own  negligence  to  the  injury 
which  caused  his  death,  then  prima  fade  the  plaintiff  could  not 
recover.  In  such  a  case  it  would  devolve  upon  the  plaintiff  to 
rebut  this  evidence  tending  to  show  contributory  negligence. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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J.  T.  NoBMAH  AND  W.  M.  Inoham  V.  R.  E.  Conk. 

Pabtnbbs;  Pabtubbship;  Aecown^g;  OapiLal  <xnd  Prqfiia,  In  an  action 
brought  by  one  member  of  a  partnership  to  have  an  accounting  with  his 
two  partners, -and  to  recover  a  balance  due  him,  where  the  referee  re- 

.  ports  that  sach  plaintiff  contributed  1063.48  to  the  capital,  and  the  other 
two  partners  $370,  and  that  certain  profits  were  realized  from  their  bosi- 
nees,  and  that  by  the  terms  of  the  partnership  the  parties  were  to  share 
equally  in  the  profits  thereof,  held,  that  each  member  of  the  firm  on  dis- 
eolution  of  the  partnership  is  entitled  to  a  return  of  his  capital^  and  in 
addition,  one-third  of  the  profits. 

Mrror  from  Beno  District  Qmrt 

Action  to  compel  an  accounting,  brought  by  one  partner 
against  his  copartners.  The  cause  was  tried  before  8.  B.  Z., 
sole  referee;  and  upon  the  findings  and  report  of  the  referee 
the  district  court  gave  judgment,  at  November  Term  1876,  in 
&vor  of  OmTij  plaintiff,  and  against  Norman  and  Ingham^  de- 
fendants. New  trial  refused,  and  defendants  bring  the  case 
here  on  error. 

J.  T,  OoXf  and  W.  H.  Lewis j  for  plaintiff  in  error. 
Himk  ^  WhitdaWy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J.:  This  was  an  action  brought  by  R.  E.  Conn, 
one  member  of  a  firm,  for  an  accounting  with  the  other  two 
members,  J.  T.  Norman  and  W.  M.  Ingham,  and  to  recover  a 
balance  which  he  claimed  due  him.  The  case  was  referred  to 
a  special  referee,  who  was  directed  to  hear  all  questions  of  fact 
and  law  in  the  cause ;  and  thereafter  such  referee  made  and 
filed  his  report,  to  the  effect — 

That  ^  partnership  was  formed  between  plaintiff  and  defend- 
ants, on  or  about  the  1st  of  December  1878,  for  the  purpose  of 
wintering  cattle,  said  partnership  to  relate  back  to  sometime 
in  October  of  said  year,  at  which  time  defendants  commenced' 
said  business;  that  the  parties  were  to  share  eoually,  each  hav- 
ing all  their  interests  in  the  business  and  pronts  thereof;  that 
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plaintiff  paid  to  defendants  to  be  put  into  the  business,  $668.48; 
that  defendants  put  into  the  capital  stock  and  expenses,  (a  large 
portion  of  said  expenses  being  paid  when  money  was  received 
for  keepine  cattle,)  the  sum  of  $3,028.52,  including  money  paid 
by  plaintin ;  that  defendants  put  in  stock,  and  paid  expenses  at 
various  times,  as  follows : 

Mower,  team,  wagon  and  camp  utensils,. $370  ON} 

Cash  paid  hands, 585  00 

Cash  paid  keeping  cattle, 584  00 

Feed  for  horses, » 30  45 

Norman's  tripe  to  ElUworth,^ ,.  69  35 

Merchandise  $659.12,  less  $328  paid  Marshall,.. 331  72 

Cash  paid  Collins  and  Craig, 58  00 

Norman's  wages,  10  months  at' $100, 1,000  00 

Total  disbursements, $3,028  52 

That  the  defendants  from  all  sources  received  as  follows : 

Cash  for  keeping  cattle, $2,818  35 

From  R.  £.Conn,  iis  per  receipt, , 663  48 

Total  receipts, $3,481  83 

DisburBements  brought  down, 3,028  52 

Iteceipts  in  excess  of  outlay, $453  31 

That  plaintiff  received  from  defendants  $400  about  the  time 
the  cattle-keeping  was  paid  for,  to-wit,  July  Ist  1874;  that  a 
balance  of  $275  due  the  firm  from  cattle-owners  remained  un- 
canceled; that  there  remained  in  the  hands  of  defendants,  the 
team,  wagon,  mower,  and  camp  outfit;  that  defendants  had 
entire  charge  of  the  business. 

And  upon  the  evidence  the  referee  further  reported,  that 
said  plaintiff  was  entitled  to  recover  against  said  defendants 
the  sum  of  $414.58,  with  interest  from  July  1st  1874  at  7  per 
cent.,  together  with  his  one-third  of  the  profits  now  in  the 
hands  of  defendants;  and  that  plaintiff  was  also  entitled  to' 
the  further  sum  of  $91.67  when  the  $275  yet  due  should  be 
collected.  And  the  referee  therefore  found  for  the  plaintiff, 
the  said  sum  of  $414.58,  with  interest  as  aforesaid,  together 
with  his  one^third  interest  in  the  property  in  the  hands  of  de- 
fendants, and  the  ftirther  sum  of  $91.67  when  the  same  shall 
have  been  collected.  The  report  of  the  referee  was  confirmed 
by  the  court,  and  judgment  rendered  in  fiavor  of  the  defendant 
m  error,  Conn,  for  $414.58,  with  interest  f'^om  July  1st  1874,  * 
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and  the  plaintiflb  in  error  were  ordered  to  account  to  said 
Conn  for  one-third  of  the  property  mentioned  in  the  report, 
and  for  one-third  of  the  $275. 

Plaintiffs  in  error  object  to  the  report  and  the  judgment, 
on  the  ground  that  the  facts  found  do  not  entitle  the  defend- 
ant in  error  to  the  judgment  obtained.  The  finding  of  the 
referee  in  regard  to  the  agreement  of  the  partners  as  to  how 
the  partnership  property  and  effects  were  to  be  divided  upon 
the  winding  up  of  their  business,  is  not  as  clear  and  precise 
as  it  should  have  been;  but  as  this  finding  is  unquestioned, 
and  none  of  the  testimony  is  before  us,  we  shall  construe  it  as 
fairly  and  equitably  as  possible  to  all  the  parties  concerned. 
The  referee  reported  that  ^Hhe  parties  were  to  share  equally, 
each  having  all  their  interests  in  the  business  and  profits 
thereof"  With  this  finding,  and  in  view  of  all  the  circum- 
stances attending  the  transactions  of  the  business  in  which 
they  were  engaged,  and  the  results  of  the  same,  we  think 
each  party  would  be  entitled  to  a  return  of  his  individual 
capital,  and  that  each  should  share  equally  with  the  others  in 
the  profits.  The  question  as  to  the  balance  due  Conn  on  the 
dissolution  of  the  firm  is  one  of  computation  only.  Conn  fur- 
nished as  capital,  |668.48;  Norman  and  Ingham  furnished  as 
capital  $370,  in  the  way  of  a  mower,  team,  and  camp  utensils. 
The  total  assets,  or  capital  of  the  firm  furnished  by  the  part- 
ners were  only  |1,0S8.48.  The  balance  of  the  |S,028.52  paid 
OQt  by  the  plaintifis  in  error  for  wages,  expenses,  etc.,  was 
money  received  from  keeping  cattle,  being  the  business  in 
which  the  firm  was  engaged.  The  condition  of  the  partner- 
ship was  as  follows: 

Capital, $1,083  4S 

Cash  received  for  keeping  cattle, 2,815  35 

Aooounts  due  the  finn,.. ,     275  00 

Total, $4,126  73 

The  expenses  of  the  firm  were,... $2,658  52 

The  expenses  taken  from  the  said  $4,126.78,  leave  $1,468.21 
to  the  firm  to  be  divided*  If  Conn  is  to  have  his  original 
capital  back,  and  Nonnan  and  Ingham  theirs,  then  there  is 
left  f434.73  aa  the  profits  of  (he  bosinesB,  which  divided 
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equally  between  the  three  parties,  gives  to  each  |144.91.  If, 
on  July  Ist  1874,  the  property  of  the  partners  had  been  all  in 
money,  Conn  would  have  been  entitled  to  have  received  back 
his  $663.48,  and  1144.91,  his  one-third  of  the  profits.  This  is 
on  the  basis  that  the  $275  had  been  collected,  and  that  the 
property  mentioned  in  the  report  had  sold  for  its  original 
value  of  $370. 

As  the  accounts  have  not  been  collected,  nor  the  personal 
property  sold,  all  that  we  can  do  is  to  remand  the  case  with 
instructions  to  the  district  court  to  render  judgment  for  Conn 
for  the  balance  of  his  capital,  to-wit,  $268,  with  interest  from 
July  1st  1874,  and  to  direct  a  sale  of  the  personal  property 
and  collection  of  the  accounts,  and  to  award  to  Conn,  the 
defendant  in  error,  the  one-third  of  the  profits,  which,  if  the 
accounts  are  collected  and  a  sale  is  made  of  the  property  for 
$370,  will  be  $144.91,  and  proportionally  less  if  there  is  any 
loss  on  the  accounts,  or  depreciation  in  value  of  the  personal 
property.  The  costs  of  this  court  will  be  divided  between  the 
parties. 

All  the  Justices  concurring. 


T.  S.  Floyd  ei  al.  v.  William  Ort. 

1.  Contract;  Promise  to  One  Party,  for  Benefit  of  Another.  Where  the  old 
firm  of  H.  &  V.  sold  out  to  the  new  firm  pf  F.  &  V.,  and  F.  &  V.  executed 
to  them,  in  consideration  of  |200,  an  agreement  to  pay  their  debt  for 
wheat  to  one  0.,  heldj  that  0.  could  adopt  such  written  agreement  as  his 
own,  although  he  was  not  originally  a  party  to  it,  and  could  maintain  an 
action  thereon  against  F.  &  V.  to  recover  |176  due  him  for  wheat  deliv- 
ered before  its  execution  to  H.  &  V.  lAss,  Soc.  v.  Welch,  26-642;  Morris 
Center  v.  McQueeton,  18-476;  Morris  Center  v.  McQueston,  24-481;  Anthony  v. 
Herman,  14-494;  Harrison  v.  Simpson,  17-608;  KB,  v.  Hopkins,  18-494.] 

S.  Ikmatsrial  Evidence;  Cross 'JExamination.  In  an  action  by  O.  against 
F.  &  y.  to  recover  on  such  an  agreement,  0.  thereby  adopts  the  same  as 
his  own;  and  the  court  commits  no  material  error  in  refusing  to  compel 
O.  on  cross-examination  to  answer  whether  there  was  an  agreement  be- 
tween him  and  H.,  of  the  old  firm  of  H.  &  V.,  "that  he  should  sue  F.  A 
y,  and  make  his  money,  if  he  could,  and  that  H.  would  pay  half  of  the 
«:torney-fee."'   Such  testimony  ia  wholly  immateriaL 
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JBrroT  from  Harvey  District  Court. 

At  the  September  Term  1876,  of  the  district  court,  Orty  h» 
plaintiff,  recovered  jndgment  againet  Floyd  ^  VanosdeUy  de- 
fendants. New  trial  refused,  and  defendants  bring  the  case 
here  on  error. 

A.  L.  Greenej  for  plaintife  in  error. 
John  Reid^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  This  was  an  action  originally  brought  before 

a  justice  of  the  peace  by  the  defendant  in  error  against  the 

plaintifi  in  error;  and  omitting  the  title,  the  following  is  a 

copy  of  the  bill  of  particulars: 

The  plaintiff  complains  of  the  said  defendants,  and  says, 
that  heretofore,  on  the  17th  of  April  1875,  one  C.  H.  Hobart, 
and  one  Robert  Vanosdell,  one  of  the  above-named  defendants, 
doing  business  under  the  firm-name  and  style  of  ^^  Hobart  k 
Vanosdell,''  were  indebted  to  the  said  plaintiff  upon  the  fol- 
lowing account,  to-wit: 

Hobart  &  Vanosdbll,  to  WiUiam  Ort^  Dr.: 

1876,  Feb.  4,  to  94  ba.  and  15  n>s.  wheat,  @  $1.05, ^..  $9S  95 

"     Feb.  22,  to  lOS  bu.  and  40  lbs.  wheat,  @  $1.05, 110  85 

*•    March  14,  to  23i  bu.  of  wheat,  @  $1.05, 24  67 

•    April  6,  to  84  bu.  and  40  Ite.  wheat,  @  $1.05 36  86 

$270  82 

OnUra:  April  6, 1876,  by  cash, $60  00 

April  18,  by  cash, - 24  00 

April  24,  by  cash, 10  10 

$94  10 
Balance  due $176.72. 

And  plaintiff  further  says,  that  on  or  about  the  17th  of  April 
1876,  the  said  firm  of  Floyd  &  Vanosdell,  the  defendants,  ver- 
bally agreed  with  the  firm  of  Hobart  &  Vanosdell,  and  in  con- 
sideration of  certain  cash,  merchandise,  and  accounts  paid 
over,  delivered,  and  assigned  to  them,  to  pay  the  above  ac- 
count, and  did  make  two  of  the  aforesaid  payments  on  the 
Bame,  and  gave  their  receipt,  and  agreement  in  writing,  in  the 
worda,  letters  and  figures  following,  to-wit: 

''SsDGWiGK,  Kamsab,  April  17th,  1876. 
*Reoei?ed  of  Hobart  &  Vanosdell,  cash,  merchandise,  and  accounts,  tc 
the  amount  of  two  hundred  dollars  and  80-100,  to  pay  Wm.  Ort  on  wheat 
aceount.  Ftovn  &  Yamobdvlu'' 
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And  plaintiff  further  says  that  said  defendants,  though  often 
requested,  have  totally  failed  and  neglected  to  pay  said  plaintiff 
the  balance  due  on  said  account.  Wherefore  plaintiff  prays 
judment  against  the  said  defendants  for  the  sum  of  one  hun- 
dred seventy-six  and  72-100  dollars,  and  for  the  costs  of  this 
suit  Ady  &  Reid,  Attorneys  for  Plaintiff. 

The  cause  was  tried  and  judgment  had  for  the  plaintifl^  in 
error,  from  which  defendant  in  error  appealed  to  the  district 
court  of  Harvey  county.  There,  a  jury  being  waived,  the  case 
was  tried  to  the  court,  and  judgment  rendered  for  $179.44, 
and  costs,  in  favor  of  Ort,  defendant  in  error.  The  plaintiffs 
in  error  now  complain  of  the  judgment  and  proceedings,  and 
allege  the  following  causes  for  reversal: 

1st.  Because  there  was  a  failure  of  all  evidence. 

2d.  The  total  failure  on  the  part  of  defendant  in  error  to  al- 
lege in  his  pleading  the  fact  that  he  had  released  the  firm  of 
Hobart  &  V anosdell,  and  accepted  Floyd  ft  Yanosdell  as  his 
payor  of  the  indebtedness  sued  for. 

3d.  The  court  orred  in  sustaining  the  objection  of  defendant 
in  error  to  the  following  question  asked  of  him  on  his  cross- 
examination,  viz.:  "Was  there  not  an  agreement  between  you 
and  Hobart,  that  you  should  sue  Floyd  &  Yanosdell  and  make 
your  money  out  of  them,  if  you  could,  and  Hobart  to  pay  half 
the  attorney-fee  ?  " 

The  principles  announced  by  this  court  in  the  following 
cases  are  virtually  decisive  of  all  the  questions  presented  by 
the  plaintiffs  in  error:  Anthony  v.  Herman^  14  Kas.  494;  J3ar- 
rison  v.  Simpson,  17  Kas.  508;  Center  r.  McQuesteny  18  Kas.  476; 
K.  P.  Ply.  V.  Hopkins y  18  Kas.  494.  The  action  of  the  de- 
fendant in  error  was  maintained  upon  a  written  promise,  or 
agreement,  made  by  the  plaintiflfe  in  error,  upon  a  valid  con- 
sideration, to  Hobart  &  Yanosdell,  for  the  benefit  of  defendant 
in  error;  and  the  latter  had  the  right  to  adopt  the  same  as 
though  made  with  him,  notwithstanding  he  was  not  originally 
a  party  to  it  The  evidence  fully  sustained  all  the  allegations 
m  the  pleading,  and  the  prosecution  of  the  case  on  the  prom- 
ise and  agreement  of  plaintiffs  in  error  to  Hobart  &  Yanosdell 
was  an  assumption  of  the  contract  made  for  his  benefit,  and 
nence,  it  was  unnecessary  to  allege  in  the  bill  of  particulars 
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that  Hobart  &  Yanosdell  bad  been  released.  Tbe  attempted 
eross-examination  of  Ort  was  also  immaterial,  and  its  rejection 
QO  ground  for  material  error.  Even  if  Hobart  assisted  the 
defendant  in  error  in  paying  an  attorney  to  collect  the  debt 
due  on  the  promise  of  plaintifb  in  error,  Hiat  would  have  b^en 
no  reason  to  defeat  the  claim  of  the  defendant  in  error. 

The  plaintiffi  in  error  admit  the  execution  of  the  instrument 
sued  on,  and  their  defense  rested  mainly  on  the  fact  that  the 
defendant  in  error  was  not  a  party  thereto,  and  that  he  had 
not  made  an  agreement  to  release  and  discharge  the  old  firm 
of  Hobart  A  YanosdelL  The  defense  was  not  safficient  under 
the  circumstances. 

The  judgment  will  be  affirmed* 

All  the  Justices  concurring. 


J.  0.  Ebbvil  ei  oL  v.  J.  Y.  Donaldsov. 

AmoNicnrr  rom  Benefit  of  Cbbditobs;  Hmdering  and  Delaying  OredUon, 
A  deed  of  assignment  was  made  by  a  firm  whose  liabilities  were  $596.41, 
and  whose  assets  were  |614.18|  to  an  assignee  in  trust  for  the  creditors* 
which  deed  contained  the  following  special  clause,  vis.:  ''The  assignee 
shall  take  possession  of  the  property  transferred  to  him,  sell  and  dispose 
of  the  same  with  all  reasonable  diligence,  either  at  public  or  private  sale, 
for  the  best  prices  that -can  be  obtained  therefor,  and  convert  the  same 
into  money,  unieas  the  indebtedness  of  the  firm  can  be  paid  or  settled  otherwise ' 
6y  andcabU  arrangement  between  the  creditors  of  the  firm,**  etc.,  ''and  out  of 
the  proceeds  of  such  sale,  ifang  be  made^"  etc  MM,  That  the  deed  of 
assignment  was  void. 

Mror  from  Linn  District  CknirL 

Oh  the  10th  of  July  1876,  KeeM  f  Tkumer  brought  their 
action  against  McComb  &  Duncan,  before  a  justice  of  the 
peace,  and  subsequently  recovered  a  judgment  therein  for 
1279.10,  and  costs.    Upon  proper  proceedings  and  process 
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duly  had  :and' obtained  in  snob  action,  J.  V,  .Dmtddsoh  waa- 
duly  edmmoned  on  the  11th  of  said  Joly,  as  garnishee  of  said 
McComb  A  Duncan.  Donaldson  appeared  and  answered,  de- 
nying that  he  was  indebted  to,  or  had  in. bis  possession  or 
under  his  control  any  property  belonging  to  defendants,  Mc- 
Comb &  Duncan,  except  such  property  as  he  held  under  a 
deed  of  assignment  made  to  him  by  McComb  &  Duncan  July 
8th  1876;  that  such  deed  of  assignment  was  made  to  him  for 
the  benefit  of  the  creditors  of  said  McComb  &•  Duncan,  and 
that  he  (Donaldson)  had  taken  possession  of  all  the  assigned 
property,  and  still  held  the  same  as  such  assignee;  that  the  as* 
signed  property  consisted  of  bedsteads,  chairs,  coffins,  mirrors, 
tables,  window  shades,  lumber,  trimmings,  certain  book  ac- 
counts, and  other  articles — the  total  value  of  the  assigned 
property  being  about  $614.  The  garnishee's  answer  being 
unsatisfactory  to  Keevil  ^  TumeTy  plaintiffs,  they  demanded  a 
trial  of  the  truth  thereof,  contending  that  the  "deed  of  assign- 
ment" of  July  8th,  was  fraudulent  and  void.  Upon  such  trial 
the  justice  found  that  Donaldson  \y!B&  liable  and  garnishee. 
From  this  decision,  Donaldson  appealed  to  the  district  court, 
and  a  retrial  was  had  at  November  Term  1876.  The  district 
court  held  that  the  deed  of  assignment  was  valid,  and  gave 
judgment  in  favor  of  Donaldson^  garnishee,  and  against  KeevH 
^  Turner^  for  costs.  Keevil  ^  Turner  appeal,  and  now  bring 
the  case  here  on  error. 

Sheffield  ^  KeUey^  f6r  plaintiffs  in  error. 
.    J.  S.  Benileyy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  The  question  at  issue  is,  whether  the  assign- 
ment of  Joseph  McComb  and  E.  F.  Duncan,  of  the  firm  of 
"McComb  &  Duncan,"  to  the  defendant  in  error,  in  trust  for 
the  creditors  of  the  said  firm,  is  valid.  If  valid,  the  judgment 
of  the  court  below  must  be  affirmed;  if  void,  the  judgment 
must  be  reversed.  The  first  and  leading  objection  to  the 
Assignm^it;is,rtfaat  the  special  clauses  in  the  instrument,  to  the 
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effect  that  the  assignee  shall  take  possession  Qf  the  property 
transferred  to  him,  sell  and  dispose  of  the  saiBe'.with  all  re^ 

f  4 

sonable  diligence,  either  at  public  or  private  sale,  for  the  bqst 
prices  that  can  be  obtained  therefor,  and  to  convert  the  same 
into  money,  "tmiw^  the  indebtedness  of  the  said  Joseph  Mc  Comb 
and  E.  F.  Duncan^  partners  as  aforesaid,  can  be  paid  or  settled 
otherwise  by  amicable  arrangements  between  creditors  of  the  said  Mc^ 
Comb  ^  Dimmn,''  etc.,  *   ♦  *  "arirf  oyi  of  the  proceeds  of  such 
sale,  if  any  be  wude,*  etc.,  render  the  assignment  void.     The 
difficulty  in  the  case  arises  from  the  doubts  of  the  purpose  of 
the  insertion  of  these  special  provisions,  and  their  proper  in- 
terpretation.   But  an  examination  of  all  the  instrument,  and 
the  facts  developed  upon  the  trial,  aliunde  the  instrument,  that 
the  total  indebtedness  of  the  firm  at  the  date  of  the  assign- 
ment was  only  $596.41,  and  the  amount  and  value  of  the  as- 
sets of  the  firm  was  $614.18,  lead  us  to  the  conclusion  thstt 
there  was  an  intention  in  executing  the  deed  to  hinder  and  delay 
the  creditors;  that  this  intent  was  actmlly  entertained  by  the 
debtors,  and  not  only  that  there  was  such  actucd  intent,  but 
that  such  intent  was  a  fraudulent  one.    It  appears  to  us,  thht 
it  was  anticipated  by  the  making  of  the  assignment,  that  the 
creditors  would  be  forced  into  some  compromise  or  settlement 
of  their  claims,  and  that  when  the  assignment  had  accom- 
plished its  purpose  of  releasing  the  firm  from  the  immediate 
payment  of  their  debts,  or  had  resulted  in  having  the  creditors 
take  the  property  and  effects  in  satisfaction  of  their  claims  by 
*^amicable  arrangem>ent''  between  themselves,  it  was  expected 
the  mission  of  the  deed  would  be  accomplished.    In  such  an 
event,  there  was  to  be  no  sale,  and  indeed  nothing  further  for 
the  assignee  to  do.     The  assignment  was  to  have  effect  if  no 
''amicable  arrangements"  between  the .  creditors  could  be 
made;  if  such  arrangements  were  niade,  then  there  was  to  be 
an  immediate  end  of  the  assignment.    The  laws  of  the  state 
in  relation  to  assignments  were  to  be  disregarded,  and  the 
estate  dosed  up  by  the  creditors,  either  with  the  assignors,  or 
aaaigaee,  regardless  of  the  express  provisions  of  the  statutes. 
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It  was  a  plan  to  tie  np  the  property  to  induce  a  settlement  with 
creditors.  A  power  to  assignees  to  compound  with  all  or  any 
of  the  creditors,  in  such  manner  and  upon  snch  terms  as  they 
should  deem  proper,  was  regarded  in  a  leading  case  in  New 
York  as  peculiarly  objectionable,  and  one  that  it  was  im- 
possible to  sustain.  Wakeman  v.  Graver^  4  Paige,  247,  same  case 
on  appeal,  as  Graver  v.  Wakeman^  11  Wend.  187.  In  Illinois,  a 
clause  in  a  general  assignment,  authorizing  the  trustee  to  com- 
pound with  the  creditors,  renders  it  void.  Hudson  v.  Maze^  4 
m.  578.  If  it  was  intended  in  any  way  by  these  special  pro- 
visions in  the  deed  of  assignment,  to  reserve  to  the  assignors 
any  power  or  control  over  the  property  assigned  by  it,  in  the 
event  of  an  amicable  arrangement  among  the  creditors,  their 
eflfect  is  equally  fatal.  Powers  of  this  kind  "  poison  it  through- 
out.*' Counsel  for  the  defendant  in  error,  fearing  the  construc- 
tion which  may  be  given  to  these  special  clauses,  attempts  to 
parry  any  injury  to  the  deed  of  assignment  with  the  argument 
that  our  statute  prescribes  the  duty  of  the  assignee,  who  be- 
comes and  is  an  officer  of  the  court,  and  must  carry  out  the 
assignment  as  required  by  the  statute  without  regard  to  the 
provisions  of  the  instrument;  and  in  substance,  when  an 
assignment  is  once  made,  however  fraudulent  or  void  upon  its 
face,  it  is  cured  by  the  operation  of  the  assignment  laws.  Not 
so.  The  court  has  no  right  to  make  a  new  deed  of  assign- 
ment, any  more  than  a  new  contract  between  parties.  The 
&ct  that  the  assignment  may  be  construed  in  opposition  to  the 
requirements  of  the  general  assignment  laws,  is  an  additional 
argument  of  its  invalidity.  If  an  assignment  is  made  for  the 
benefit  of  creditors,  and  thereby  an  insolvent's  property  is  un- 
conditionally and  unreservedly  transferred  to  an  assignee,  with 
a  general  authority  .to  the  latter,  to  receive,  hold  and  dispose 
of  it,  for  the  equal  benefit  of  all  the  creditors,  the  statutes  of 
the  state  provide  and  regulate  the  assignee's  conduct,  etc. 
But  when  an  assignment  is  void,  owing  to  its  fraudulent  con- 
ditions, or  from  a  purpose  of  hindering,  delijiying,  and  defraud- 
ing creditors,  the  law  gives  it  no  aid  or  assistance;  and  wheo 
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properly  attacked  by  a  ereditor,  it  has  no  power  or  force,  either 
within  itself,  or  from  the  authority  of  the  assignment  act 

These  views  render  it  unnecessary  to  consider  the  other  ob- 
jections made  to  the  assignment. 

The  judgment  of  the  district  court  will  be  reversed. 

All  the  Justices  concurring. 


WnjJAM  Jamisok,  as  Trustee^  ^.,  v.  Habvbt  Bancroft  et  oL 

1.  TBrsr  Dbsd;  Term$,  and  Oonditioru;  When  not  a  Guaranty;  Rightt  and 
lAoJbUity  of  Ttutiee,  Where  the  creditors  of  a  firm,  compoeed  of  B.  and 
otbexB,  then  in  failing  circumstances,  entered  into  a  written  agreement 
with  the  firm,  that  if  the  firm  would  assign  an  their  property  (describing 
it)  to  a  trustee,  in  trust  for  their  benefit,  and  that  if  B.  and  wife  would 
iko  give  to  such  trustee  a  mortgage  on  two  lots  (describing  them)  condi- 
tioned to  make  good  any  deficiency  that  might  occur  in  the  assets  of  the 
firm  for  the  payment  of  such  creditors  they  would  extend  the  time  of 
payment  on  their  claims  one,  two  and  three  years,  and  tl^e  firm  conveyed 
to  the  trustee,  in  trust  for  their  creditors,  their  assets,  and  B.  and  wife 
executed  to  the  trustee  the  mort^iage,  and  made  said  written  agreement 
a  part  thereof,  and  provided  therein,  if  the  trustee  should  well  and  truly 
dischaige  his  trust,  collect,  dispose  of,  and  properly  apply  the  assets  to 
tiie  liabilities  of  the  firm,  that  if  any  portion  of  the  indebtedness  re- 
mained unpaid,  and  the  firm,  after  reasonable  notice  of  the  sum  so  un- 
paid, should  fjEul  to  pay  the  same,  then  B.  and  wii^  were  to  pi^  such 
deficiency,  and  in  case  of  their  failure  to  pay,  the  trustee  was  to  sell,  the 
mortgaged  premises  and  detain  from  the  proceeds  the  amount  unpaid, 
hdd,  that  said  written  instrument  or  conditional  deed  of  trust  executed 
by  B.  and  wife,  so  &r  as  the  premises  conveyed  are  concerned,  is  not  to 
be  construed  in  the  nature  of  a  guaranty,  but  as  a  frtMtfor  the  benefit  of 
the  creditors;  and  even  if  the  trustee  fails  to  well  and  truly  perform  his 
trust,  the  court  will  execute  the  trust;  and  any  losses  occurring  by  the 
wrongfiil  action  of  the  trustee,  may  be  charged  to  him  and  deducted 
from  the  amount  otherwise  due  on  the  trust  deed,  after  the  assets  of  the 
firm  are  disposed  oC 

1  CoBsriBucnoN  09  ConTBACTi  **Eea»anable  NoHeeJ*  Notwithstanding  the 
requirement  of  .reasonable  notice  to  be  given  to  the  firm  of  the  amount 
of  their  liabilities  unpaid,  before  B.  and  wife  are  required  by  the  trust 


170  SUPREME  COURT  OP  EAINSAS. 

Jamison,  TruaUe,  ▼.  Bancsolt 

-  .deed  to  payirach  deficiency,  where  a  written,  notice  to  two  memben  of 
the  firm  is  given  by  tiie  trustee  within  ten  days  after  the  assets  of  the 
firm  had  been  disposed  of  and  a  like  written  notice  is  given  to  the  other 
members  of  the  firm  within  twelve  months  thiereafter,  and  prior  to  the 
commencement  of  the  suit  to  foreclose  the  trust  deed  and  obtain  i>er- 
sonal  judgment,  hdi,  further  notice  not  necessary. 

3.  Conditions  of  Trust  Deed;  Substantial  Compliance^  Sufficient,  ..The  ex* 
press  stipulation  in  the  trust  deed,  fo  the  efiect  tliatthe  6aid  B.'aiidtrife 
promise  and  agree  to  pay  the  deficiency  of  the  firm  on  certain  conditions 
stated  in  said  deed,  authorizes  a  personal  judgment  to  be  rendered 
against  them  both,  if  a  substantial  compliance  with  conditions  precedent 
are  shown. 

Error  from  Lyon  District  Court. 

FoRBCLOSURB  of  mortgage,  brought  by  Wm,  Jamison,  as 
trustee,  against  Bancroft  and  wife.  All  the  facts  and  proceed- 
ings are  sufficiently  set  forth  in  the  .opinion,  infra.  The  dis- 
trict court,  at  September  Term  1876,  gave  judgment  in  favor 

of  defendants,  and  Jamison  brings  the  case  here  on  error. 

•  .     ■  ' 

1.  The  court  clearly  erred  in  not  making  the  additiohal 
finding  requested  by  plaintiff.  Bancroft  and  wife  could  claim 
nothing  morei  than  that  the  trustee  should  ^'fairly  and  prop- 
erly collect,  sell,  or  otherwise  dispose  of  the  assets  of  the  firm, 
and  apply  the  proceeds  thereof  to  the  discharge  of  the  liabili- 
ties." We  have  the  amount  collected  and  applied;  and  if  we 
had  the  additional  amount  which  should  have  been  collected 
arid  applied,  then  we  could  see  exactly  what  Bancroft  and  wife 
ar(B  .liable  for,  on  tlie  mortgage. 

2.  The  mortgage  sought  to  be  foreclosed  was  made  in  trust 
'^  for  the  security  of  certain  creditors  of  the  late  firm  of  Ban- 
croft Bros.  &  Co.;*'  and  Bancroft  and  wife  agreed  in  and  by 
the  mortgage  to  make  up  any  de^ciency,  after  a  fair  adminis- 
tration of  the  trust,  or  whatever  there  was  of  the  estate  was 
applied.  If  there  are  any  of  the  assets  lost  by  negligence  of 
the'  trustee,  that  is  a  question  between  the  trustee  and  cred- 
itors. It  can  make  no  difference  to  Bancroft  and  wife  how 
much  was  thus  lost,  so  they  get  credit  for  it  But  the  court 
would  find  nothing  as  to  this,  though  the  evidence  was  iull. 
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But  the  court  below  finds -as  law,  that  the  trustee  '^ failed  to 
irive  reasonable  nottee  to  the  defemdants,  Harvey  Bancroft, 
Robert  D.  McCarter,  and  Harriett  N.  Bancroft,  as  to  the  man- 
ner in  which  he  hiui  discharged  the  dnties  of  his  said  trust;'' 
and  therefore  that  the  defendants  are  entitled  to  judgment 
Now  Harriet  N.  Bancroft,  the  ^nfe,  was  not  entitled  to  any 
notice.  The  court  finds  that. notice  was  served  on  two  of  the 
members  of  the  firm,  October  30th  187S,  and  on  the  other 
members,  October  5th  1874;  that  on  the  29th  of  September 
1873,  a  settlement  of  the  assets  had  been  made,  and  over 
$12,000  remained  unpaid.  Harvey  Bancroft  must  have  had 
notice  long  before  October  1874,  as  a  large  number  of  judg- 
ments in  &vor  of  the  creditors  was  rendered  against  him  June 
26th  1874.  It  was  drawing  a  fine  distinction. to  find  no  fault 
with  the  first  notice^  and  to  find  the  last  insufficient  and  un- 
reasonable? The  agreement  attached  to  the  petition,  shows 
that  it  was  contemplated  that  it  would  take  at  least  three 
years  to  settle  this  estate^  because  the  time  of  payment  in  full 
was  extended  that  length  of  time.  But  the  point  we  make  is, 
that  if  the  trustee  did  not  settle  as  soon  as  he  ought,  and  did 
not  give  a  reasonable  notice,  that  the  trust  does  not  thereby  fail. 
Jamison  was  the  trustee  of  both  the  creditors  and  mortgagors. 
It  is  only  claimed  that  he  acted  negligently.  But  neither  neg- 
ligence, nor  positive  acts  of  bad  faith,  nor  fraud  on  the  part 
of  the  trustee,  can  nullify  the  trust.  The  trustee  may  die,  or 
be  removed,  but  the  trust  continues.  No  act  of  the  trustee 
shall  prejudice  the  cestui  que  trust  (Tiffimy  and  BuUard  on 
Trusts,  818;  Percy  on  Trusts,  §§  88,  240,  248.) 

S.  The  court  clearly  erred  in  striking  from  the  petition  the 
words,  ^^  then  the  i^d  Harvey  Bancroft  and  Harriet  TS.  Ban- 
croft promise  and  agree  to  pay  such  deficiency,"  and  the 
prayer  for  a  personal  judgment.  If  this  agreement  does  not 
warrant  a  personal  judgment  for  such  deficiency,  it  is  difficult 
to  see  what  form  of  statement  could  be  adopted.  This  prom- 
be  and  agreement  are  in  the  mortgage,  and  the  mortgage  is 
part  of  the  petition.  Why  did  the  court  not  order  it  stricken 
firom  the  mor^o^is  also? 
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We  ask  the  court  to  reverse  the  judgment  of  the  court  be. 
low;  to  direct  that  court  to  find  the  amount  (if  any)  that  the 
trustee  should  account  for,  in  addition  to  that  already  ac- 
counted for,  to  deduct  that  amount  from  the  $12,200.74  found 
to  be  still  due  the  creditors;  also  deducting  the  |200;  to 
render  personal  judgment  against  Bancroft  and  wife  for  bal. 
ance,  (if  any,)  and  order  the  real  estate  mentioned  in  the 
mortgage  to  be  sold  to  pay  the  same. 

BuggleSj  Scott  ^  lynrij  for  defendants: 

1.  The  mortgage  in  suit  is  in  the  nature  of  a  guaranty.  It 
needs  no  argument  to  show  that  it  is  not  an  undertaking  to 
pay  absolutely  any  deficiency  that  may  arise,  but  only  condi- 
tionally. It  does  not  absolutely  pledge  the  property  described 
therein,  and  give  the  mortgagee  a  right  to  foreclose  m  am/ event 
should  a  deficiency  exist,  but  simply  the  right  to  do  so,  pro- 
vided, or  if  he  (the  mortgagee)  does  certain  things  and  others 
fail  to  do  certain  things.  The  promise  of  Bancroft  and  wife  ia 
conditioned  upon  Jamison's  faithful  discharge  of  his  trust,  etc., 
and  the  failure  of  Bancroft  Bros,  k  Co.,  after  due  notice,  to 
pay;  and  that  Jamison's  right  to  resort  to  this  homestead  is 
conditioned  upon  Jamison's  fEtithfulness,  Bancroft  Bros.  &  Co.'s 
failure  to  pay,  after  due  notice,  and  the  mortgagor's  own  fail- 
ure to  pay.  Plaintiff  in  error  realized  the  correctness  of  this 
view,  and  in  his  petition  alleged  '^that  as  trustee  as  aforesaid 
he  duly  performed  all  the  conditions  on  his  part  to  be  per- 
formed," and  that  he  gave  the  notice  required.  If  these  con- 
ditions are  not  all  conditions  precedent  to  the  plaintiff's  rights 
under  the  mortgage,  then  none  of  them  are,  and  the  plaintiff 
had  the  right  to  call  upon  Bancroft  and  wife  to  pay,  and  to 
foreclose  this  mortgage  for  just  such  an  amount  as  he  saw  fit 
to  call  a  deficiency,  and  at  such  time  as  to  him  seemed  proper. 
It  is  impossible  for  us  to  see  how  the  fact  that  Bancroft  was 
liable  to  these  creditors  for  this  old  indebtedness,  affects  the 
principle  here  involved,  or  in  any  way  released  Jamisdn  from 
the  full  performance  of  the  conditions  resting  on  him  by  the 
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terms  of  the  mortgage  he  seeks  to  foreclose.  Suppose  that 
this  agreement  (exhibit  A)  had  provided  that  these  firm  assets 
should  be  turned  over  to  the  creditors  direct,  without  the  in- 
tervention of  any  trustee,  and  that  the  mortgage  should  go  to 
them,  and  that  they  receive  from  Bancroft  «nd  wife  the  mort- 
gage now  before  this  court,  and  sought  to  foreclose  it:  would 
they  be  excused  from  alleging  and  proving  that  they  bad  per- 
formed these  conditions  on  the  plea  that  at  the  time  of  the 
execution  of  the  mortgage  Bancroft,  outside  of  anything  con- 
tained in  the  mortgage,  owed,  and  still  owed  them  the  indebt- 
edness of  Bancroft  Bros.  &  Co.?  We  apprehend  not.  And 
in  what  better  condition  to  do  this  is  Jamison,  who  stands  in 
their  shoes?  Granting  however,  that,  so  fkr  as  Bancroft  is 
concerned,  he  is  absolutely  and  unconditionally  bound  to  pay 
this  deficiency  anyway,  we  still  insist  that  Mrs.  Bancroft  is  not 
and  never  was  so  bound,  and  therefore  this  homestead  can 
only  be  taken  when  and  under  such  conditions  as  she  in  this 
mortgage  consents  it  may  be  taken.  The  debt  secured  was 
not  her  debt  She  could  only  be  called  upon  to  pay  in  strict 
conformity  to  the  letter  of  her  bond;  and,  so  far  as  she  is  con- 
cerned, all  these  conditions  to  be  performed  by  Jamison  or 
any  one  else  are  conditiona  preeedenL  It  is  a  clear  case  of  guar- 
anty; and  it  is  not  only  incumbent  on  the  plaintiff  here  to 
allege  and  prove  that  the  terms  of  the  guaranty  have  been 
strictly  complied  with,  but  also  to  allege  and  prove  the  per- 
formance  of  the  conditions  precedent  4  McLean,  681 ;  18 
Wend.  544;  88  Barb.  104;  66  Barb.  80;  40  K  Y.  181;  8  Eng. 
C.  Law,  404;  16  Eng.  C.  Law,  614;  29  Eng.  0.  Law,  210;  12 
Wend.  462;  6  Cowen,  624;  19  Johns.  69. 

How  in  the  face  of  the  11th  finding  counsel  can  claim  that 
plaintiff  has  any  right  to  foreclose,  puzzles  us.  The  mort- 
gage says  if  Jamison  does  the  things  which  the  court  finds  he 
did  not  do,  then  B.  and  wife  will  pay,  and  if  they  fail  he  may 
then  foreclose;  and  therefore  ifh»  does  not  do  them  he  has  no" 
daim  upon  B.  and  wife,  and  cannot  foreclose. 

If  we  are  correct  in  the  proposition,  that  under  the  terms  of 
this  mortgage  the  thing  to  be  done  by  Jamison  tonstitutes  a 
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condition  precedent  to  his  right  to  call  upon  Bancroft  and 
wife  to  pay  any  deficiency,  or  to*  his  right  to  foreclose  this 
mortgage,  and  as  the  court  afBrmatively  finds  that  Jamison 
did  not  perform  the  condition,  then  we  submit  that  there  was 
no  error,  or  at  least  no  error  that  substantially  affected  or  that 
could  so  affect  the  plaintiff  in  the  court's  reftisal  to  find  as  re- 
quested; for  if  our  views  are  substantially  sound,  it  was  a 
matter  of  entire  indifference  whether  the  additional  amount 
that  might  have  been  realized  by  a  proper  performance  was 
$2,000,  or  enough  to  pay  the  entire  deficiencrjr.  In  either 
event,  the  facts  still  remain  that  Jamison  did  not  well  and 
truly  discharge  his  duties  and  did  not  fairly  and  properly  col- 
lect and  convert  these  assets,  and  therefore  he  had  no  cause  of 
action  against  defendants  in  error. 

And  again.  Over  two  years  after  all  these  assets  should 
have  been  converted  into  cash,  Jamison  sells  $1,700  of  uncol- 
lected assets  at  public  auction  to  one  Shields  for  (40.  Shields 
failed  to  take  them,  and  Jamison  took  them,  charging  up  him- 
self $60  in  his  account  with  said  trust,  and  crediting  the  trust 
funds  therefor.  Among  these  assets  was  a  note  of  $200,  fully 
secured  by  mortgage  on  real  estate,  and  on  this  note  plaintiff 
afterward  collected  $212,  and  now  claims  he  still  holds  said 
amount  for  the  benefit  of  the  creditors  named  in  said  trust. 
It  isn't  necessary  to  characterize  this  little  transaction.  The 
fact  remains,  that  this  |212  never  has  been  applied  on  the  in- 
debtedness of  Bancroft  Bros.  &  Co.,  or  distributed  among 
these  creditors,  and  here  is  another  condition  precedent  un- 
performed, and  therefore  plaintiff  has  no  cause  of  action. 

2.  Did  the  district  court  commit  any  substantial  error — 
such  error  as  should  reverse  the  judgment — in  striking  from 
the  petition  the  portions  named  ?  On  this  we  submit,  that  it 
is  immaterial  whether  or  not  the  court  erred  in  striking  from 
the  body  of  the  petition  the  statement  in  reference  to  the  per^ 
'sonal  promise  and  agreement  of  Bancroft  and  wife,  because 
such  statement  is  contained  in  the  mortgage  attached  to  and 
made  a  part  of  the  petition,  and  such  mortgage  was  not 
stricken  out  and  is  now  a  part  of  the  amended  petition.    The 
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plaintiff,  therefore,  was  not  prejudiced  by  the  action  of  the 
court. 

But  if  the  plaintiff,  under  his  petition  and  exhibits  A  and 
6  attached  thereto,  could  in  any  event  recover  a  personal 
judgment  against  Harvey  Bancroft  and  his  wife,  then  it  was 
error  for  the  court  to  strike  out  the  prayer  for  personal  judg- 
ment, and  error  too  of  which  he  has  a  right  to  complain  in 
this  court,  provided  the  evidence  and  findings  of  the  court 
do  not  show  that  he  had  no  cause  of  action  whatever  against 
these  defendants.    If  he  had  no  cause  of  action,  then  the 
error,  if  any  there  was,  did  not  prejudice  his  rights;  and  that 
he  had  no  cause  of  action,  we  have  heretofore  attempted  to 
maintain.    Was  the  plaintiff,  on  the  face  of  his  petition,  en- 
titled to  a  personal  judgment  against  these  mortgagors,  Ban- 
croft and  wife?    We  say  he  was  not     If  plaintiff  could  in 
any  event  be  entitled  to  such  judgment,  it  is  by  virtue  of  the 
stipulations  in  the  conditions  of  the  mortgage;  and  our  con- 
tention is,  that  there  is  nothing  there  in  the  nature  of  a  con- 
tract between  Bancroft  and  wife  and  Jamison,  upon  which  the 
latter  could  sue  the  former  and  obtain  personal  judgment 
There  is  simply  a  promise,  without  any  consideration  moving 
either  from  Jamison,  individually  or  as  a  trustee,  or  moving 
from  any  one  else  to  these  parties,  that  they  will  pay  this  de- 
ficiency, and  the  provision  that  upon  failure  to  do  so  Jamison 
may  sell  the  mortgaged  property  and  apply  the  proceeds  to 
the  satisfaction  of  such  deficiency.     The  whole  instrument 
constitutes  nothing  more  than  a  grant  as  security  for  any  do- 
ficiencj.     It  don't  recite  any  indebtedness  of  these  mort- 
gagors to  this  mortgagee,  and  the  language  used  cannot  be 
eonstraed  as  it  would  be  in  an  ordinary  mortgage  from  A.  to 
B.  to  secure  an  indebtedness  due  or  to  become  due  from  A. 
to  B.     But  it  may  be  said  that  the  petition  alleges  and  the 
mortgage  itself  shows  that  the  mortgage  was  given  in  pur- 
suance of  the  trust  agreement,  and  for  the  purpose  specified 
ffaerein;  that  the  mortgage  must  be  construed  as  though  the 
terms  of  the  trust  agreement  were  all  incorpor^d  therein, 
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and  this  we  may  concede  to  be  correct  so  fer  as  Harvey  Ban- 
croft is  concerned,  because  he  is  a  party  to  both;  and  it  may 
be  further  said  that  this  agreement  shows  a  full  consideration 
for  his  promise  to  pay  Jamison  as  trustee  this  deficiency,  be- 
cause the  time  for  the  payment  of  the  debts  of  the  old  firm 
of  Bancroft  Bros,  k  Co.  was  extended  in  consideration  that 
he  and  his  wife  should  execute  a  mortgage  on  this  real  estate, 
conditioned  that  he  (Bancroft)  should  pay  the  deficiency.  In 
connection  with  this,  we  submit  that  this  trust  agreement  did 
not  of  itself,  nor  did  it  and  the  mortgage  combined  wipe  out 
any  of  these  old  debts,  nor  did  it  substitute  Jamison  as  the 
creditor  of  Bancroft  Bros,  k  Co.,  or  of  any  member  of  said 
firm.  {Bobb  v.  Bancroft,  18  Kas.  123.) 

8.  Did  the  district  court  err  in  its  first  conclusion  of  law? 
If  the  facts  and  findings  of  the  court  show  that  plaintiff  had 
no  cause  of  action,  as  we  have  endeavored  to  establish,  then, 
even  if  this  finding  is  erroneous,  it  don't  prejudice  the  plain- 
tiff, or  affect  the  judgment.  We  admit  that  Harriet  N.  Ban- 
croft was  not  entitled  to  notice.  We  think  the  conclusion  is 
not  broad  enough.  On  the  fects  found  in  respect  to  this  no- 
tice, (and  they  are  undisputed,)  the  conclusion  should  have 
been,  that  the  plaintiff  failed  to  give  a  reasonable  notice,  as 
required  by  the  mortgage  sought  to  be  foreclosed  to  Bancroft 
Bros.  &  Co.,  or  to  any  member  of  the  firm:  but  we  have  no 
complaint  to  make  on  this  score.  The  whole  conclusion 
might  be  stricken  out,  and  the  rights  of  neither  party  would 
be  affected  thereby,  because  if  the  second  and  third  conclti- 
sions  of  law  are,  or  the  third  alone  is,  sustained  by  the  facts 
found  by  the  court,  the  judgment  must  stand,  unless  the 
(!)ther  proceedings  of  the  court  disclose  sufficient  error  to  re- 
verse it. 

4.  "But,"  say  counsel  f6r  plaintiff,  "the  point  we  make  is, 
that  if  the  trustee  did  not  settle  the  estate  as  soon  as  he  ought, 
and  did  not  give  a  reasonable  notice,  that  the  trust  does  not 
thereby  fail.  Neither  negligence,  positive  acts  of  bad  faith, 
nor  fraud  on  the  part  of  the  trustee,  can  nullify  the  tru&t.    The 
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troatee  may  die  or  be  removed,  but  the  trust  continues,"  etc. 
What  has  all  this  to  do  with  the  rights  of  these  parties  to  this 
mortgage?  This  kind  of  language  might  be  very  pertinent  in 
an  appropriate  ease.  We  are  not  insisting,  nor  is  it  necessary 
for  us  to  claim,  that  any  trust  disclosed  in  this  case  failed,  or 
was  nullified  by  any  negligence,  bad  faith,  fraud,  or  any  other 
act  of  the  trustee.  We  are  only  insisting  that  this  plaintifi 
shall  not  sell  our  homestead  under  a  mortgage  giving  him  the 
power  to  sell  in  certain  contingencies  until  the  contingencies 
named  arise.  It  is  folly  to  speak  of  Jamison  as  the  trustee  of 
Bancroft  and  wife,  in  the  sense  that  counsel  here  use  the  word. 
He  is  their  trustee  to  just  the  same  extent  and  no  more,  as 
would  have  been  these  creditors  (whose  representative  he  is  in 
this  mortgage)  had  their  names  been  inserted  in  the  mortgage. 
Under  such  a  mortgage  as  this,  and  the  theory  of  our  law,  we 
don't  see  how  any  trnst  can  arise  between  mortgagors  and 
mortgagee.  It  is  a  mere  lien.  There  is  no  right  of  possession, 
nor  control  over  the  rents  and  profits  in  the  mortgagee,  and  as 
the  mortgaged  property  can  only  be  sold  by  decree  of  court, 
and  the  court  holds  the  proceeds  of  the  sale  and  distributes 
them,  the  mortgagee  never  has  control  of  any  surplus  moneys 
belonging  to  the  mortgagorsu  Upon  what  then  .would 'a  trust 
between  these  parties  be  predicated?  What  would  be  the  ef- 
fect of  the  conduct  of  the  trustee  in  rdation  to  the  trust  cre- 
ated by  the  trust  agreement  and  the  assets  thereby  transferred 
and  conveyed  to  the  creditors,  as  between  Bancroft  Bros.  &  Co^ 
and  dieir  creditors,  is  a  question  not.  p^rfinent  to  the  caae  un^ 
der  consideration,  because  the  cdurt  is  not  eaUed  upon  to  iui- 
vestigate  that  question;  and  the  point  here  is^  what  efiTect  did 
the  action  or  nouraction  of  this.anortgagee  as  the  representar 
tive  of  these  creditors  undi^r  the  meortgage  before. the  court 
have  upon  the  rights  of  the  mortgagors' and.  the  right  of  the 
mortgagee  to  foreclose.  The  plaintiff  is  treating  this  instru* 
ment  as  a  mortgage,  and  is(  seeking  to. foreclose  it  aa  suck 
The  fiict  that  €tke  mortgagise  is  a  trustCB  for  these  creditors  does 
not  in  the  least  change^  its  •  character,  as  a  mortgage.  22.  Cat 
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116-225;  1  Brown's  Oh.  324;  4  Madd.  Oh.  101.  It  is  cer- 
tainly a  very  potent  fact,  if  it  gives  a  conrt  power  to  wipe  out 
these  stipulations,  to  make  a  new  contract  and  force  the  mort- 
gagors to  pay  this  money  or  surrender  their  homestead  when 
and  under  circumstances  they  never  agreed  to.  To  us  this 
idea  seems  just  as  preposterous  and  no  more  than  to  hold  that 
because  a  mortgagee  is  a  trustee  be  can  foreclose  before  the  debt 
secured  is  dae.  In  this  case  the  time  for  the  fulfillment  of  the 
mortgagor's  promise  had  not  arrived. 

This  mortgage  substantially  provides  that  the  mortgagee  will 
not  hold  the  mortgagors  liable  on  their  promise  and  agreement 
therein,  nor  enforce  the  mortgage  against  them^  unless  said 
mortgagee  shall  do  certain  things,  and  others  fail,  after  reason- 
able notice,  to  do  certain  other  things;  and  we  submit  that  this 
action  cannot  be  maintained  unless  these  provisions  are  com- 
plied with.  7  Iredell  Eq.  207;  Cwrtia  v.  Goodenow,  24  Mich.  18. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  On  the  11th  of  March  1870,  tihe  creditors  of 
Bancroft  Bros..&  Company,  who  were  in  failing  circumstances, 
at  Columbus,  Ohio,  entered  into  an  arrangement  in  writing 
with  the  firm  to  the  effect,  that  if  they  would  assign  all  the 
Butemenkof  propcrty  thcy  possessed,  (describing  it,)  to  William 
the  CAM.  Jamison,  in  trust  for  their  benefit,  and  that  if  Har- 
vey Bancroft  and  wife  would  also  give  to  Jamison^  as  trustee, 
a  mortgage  on  two  certain  lots  in  the  city  of  Emporia,  (de- 
scribing them,)  conditioned  to  make  good  any  deficiency  that 
might  occur  in  the  assets  of  said  firm  toward  the  payment  of 
the  creditors,  then  that  they  would  extend  the  time  for  pay- 
ment of  their  respective  claims,  one,  two,  and  three  years^ 
Thereupon  said  Bancroft  Bros.  &  Company  did  convey  and 
assign  to  said  Jamison,  (the  plainiifiT,)  in  trust  for  said  credr 
itors  the  assets  of  said  partnership,  and  Harvey  Bancroft  and 
wife  did  execute  atid  deliver  to  said  Jamison,  as  trustee,  a 
mortgage  on  the  said  lots  in  Eniporia,  in  which  they  referred 
to  the'  said  writteiv  ngreement  (of  March  11th  1870)  of  jth« 
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creditors  with  Bancroft .  Sros.  &  Company^  and  further  set 
forth,  that  if  the  said  Jamison  should  well  and  truly  discharge 
the  duties  of  his  trust,  and  collect,  dispose  of,  and  properly 
apply  the  proceeds  of  such  collections  and  sales  to  the  liabil- 
ities of  said  firm,  if  any  portion  of  said  indebtedness  should 
still  remain  unpaid,  and  if  said  firm,  after  reasonable  notice  of 
the  amount  so  unpaid,  should  fail  to  pay  the  same, ''  then  the 
said  Harvey  Bancroft  and  Harriet  N.  Bancroft,  agree  to  pay 
such  deficiency  in  three  equal  annual  payments  after  the  date 
thereof,''  and  that  in  case  of  their  failure  to  pay,  then  the  said 
trnstee  was  to  sell  the  mortgaged  premises,  and  out  of  the 
money  arising  from  the  sale  to  retain  the  amount  which  re- 
mained  unpaid,  upon  the  said  indebtedness  of  the  firm. 

This  suit  was  brought  in  the  court  below  to  foreclose  the 
conveyance  of  said  Harvey  Bancroft  and  his  wife.  The  orig- 
inal petition  set  forth  the  agreement  of  the  creditors  with  the 
firm,  of  March  11th  1870 — the  conveyance  of  the  lots  in  the 
city  of  Emporia — and  alleged  that  after  a  proper  application 
of  the  assets  of  the  firm  on  its  indebtedness,  and  after  reason- 
able notice  thereof  to  the  firm,  there  remained  unpaid  and  due 
the  creditors  |12,286.74,  iVith  interest  thereon  from  August 
1871,  with  the  usual  averments  in  such  petitions,  and  a  de- 
mand for  personal  judgment  against  Bancroft  and  wife,  and 
for  the  foreclosure  of  the  mortgage,  etc.  On  motion  of  the 
the  defendants,  Bancroft  and  wife  and  W.  T.  Soden,  the  court 
struck  out  of  the  petition  the  allegation  ^*that  said  Bancroft 
and  wife  agreed  and  promised  to  pay  the  deficiency  in  three 
eqnal  annnal  payments,''  and  the  demand  for  a  personal  judg- 
ment Afterward  the  petition  was  amended  to  conform  to 
the  ruling  of  the  court,  and  the  said  defendants  answered  by 
general  denial.  The  case  was  tried  to  the  court,  a  jury  being 
waived,  and  the  plaintiff  requested  the  court  to  find  the  con- 
clusions of  fiftct  and  law  separately.  The  following  are  the 
findings  of  fact 

Ist-At  the  city  of  Columbus,  in  the  state  of  Ohio,  on  the 
Uth  of  March  1870,  the  plaintiff,  William  Jamison,  was  by 
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instrument  of  writing  duly  appointed  a  trustee  by  certain 
creditors  of  the  late  firm  of  Bancrofk  Brothers  &  Company^ 
for  the  purposes  set  out  and  described  in  exhibit '' A^'  attached 
to  plaintifi*'s  petition.  Said  plaintiff  as  such  trustee  imme- 
diately qualified  and  entered  upon  the  discharge  of  the  duties 
of  said  trust. 

2d.-Immediately  upon  the  acceptance  of  said  trust  by  said 
plaintifl:',  the  said  firm  of  Bancroft  Bros,  k  Co.  conveyed  to 
said  trustee,  and  put  him  in  the  possession  of  all  the  prop- 
erty,  real  and  personal,  set  forth  and  described  in  exhibit 
*'A"  attached  to  plaintiff's  petition,  for  the  purposes  therein 
expressed. 

3d.- On  the  28th  of  March  1870,  the  defendants  Harvey 
Bancroft  and  Harriet  K.  Bancroft  his  wife,  executed  and  de- 
lived  to  said  plaintiff,  trustee  aforesaid,  their  mortgage  deed, 
and  thereby  conveyed  to  him  lots  Nos.  188  and  136,  Commer- 
cial street,  in  the  city  of  Emporia,  Lyon  county,  Kansas,  for 
the  purposes,  and  upon  the  conditions  set  forth  and  described 
in  said  mortgage  deed,  a  copy  of  which  is  attached  to  plain- 
tiff's petition  and  marked  exhibit  "B."  At  the  time  of  the 
execution  of  said  mortgage  deed  by  said  Harvey  Bancroft  and 
his  wife,  the  premises  therein  conveyed  werfe  and  for  a  long 
time  prior  thereto  had  been  their  homestead. 

4th.- On  the  5th  of  October  1874,  the  said  plaintiff  as  such 
trustee  caused  a  written  notice  to  be  served  on  Harvey  Ban- 
croft and  Robt.  D.  McCarter,  members  of  the  firm  of  Bancroft 
Bros.  &  Co.,  and  Harriet  N*.  Bancroft,  notifying  them  that  he 
had  collected  all  the  accounts  and  bills  receivable,  as  far  as  he 
had  been  able  to  collect  the  same,  and  had  converted  the  real 
estate  transferred  to  him  as  such  trustee  into  money,  and  had 
applied  all  the  proceeds  of  said  accounts,  bills  receivable,  and 
real  estate,  upon  the  indebtedness  of  said  firm  of  Bancroft 
Bros.  &  Co.,  and  that  there  remained  due  and  unpaid  to  the 
creditors  of  said  firm  of  Bancroft  Bros,  k  Co.  the  sum  of  $12,- 
127.74,  with  interest  thereon  from  August  8d  1871. 

5th.- On  the  80th  of  October  1873,  the  said  plaintiff,  as  such 
trustee,  caused  a  written  notice  to  be  served  on  Robert  E.  Shel- 
don and  Carl  N.  Bancroft,  members  of  the  firm  of  Bancroft 
Bros,  k  Co.,  notifying  them  that  he  had,  on  the  29th  of  Sep- 
tember 1873,  completed  the  collections  of  all  the  accounts  and 
bills  receivable  of  Bancroft  Bros,  k  Co.,  and  had  converted 
all  the  real  estate  transferred  to  him  as  trustee  for  the  benefit 
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of  the  creditorB  of  Bancroft  Bros.  &  Oo.,  and  bad  applied  the 
proceede  of  said  collections  and  salee  upon  the  indebtedness  of 
said  firm  of  Bancroft  Bros^  k  Co.,  and  that  after  deducting 
hie  expenses  as  trustee,  and  appl^in^  said  proceeds  upon  said 
indebtedneBs,  there  remained  still  dne  and  unpaid  to  the  va- 
rious creditors  (naming  them)  of  said  firm  of  !Bancroft  Bros. 
t  Co.,  the  sum  of  |12,286.74,  with  interest  thereon  from  8d 
August  1871. 

6th.-  Said  plaintifiT,  as  trustee  aforesaid,  has  realized  out  of 
the  assets  of  the  said  firm  of  Bancroft  Bros.  &  Co.  the  sum 
of  19,527.92. 

7th.-Said  plaintiff,  as  trustee  aforesaid,  has  paid  and  ex- 
pended, in  expenses  and  in  payment  of  incumbrances  on  the 
property  conveyed  to  him  as  trustee,  the  sum  of  |4,128.94. 
caid  plaintifi',  as  trustee  aforesaid,  has  paid  to  the  creditors  of 
the  firm  of  Bancroft  Bros.  &  Co.  the  sum  of  $5,411.78. 

8th.- At  the  commencement  of  this  action,  there  remained 
due  and  unpaid  to  the  creditors  of  the  late  firm  of  Bancroft 
Bros,  k  Co.  the  sum  of  |12,200.74,  with  interest  from  August 
Ist  1871. 

9th.— The  said  creditors  of  the  said  firm  of  Bancroft  Bros,  & 
Co.,  mentioned  and  set  out  in  the  mortgage  in  question,  did, 
in  accordance  with  the  conditions  therein  contained,  extend 
the  time  of  payment  of  their  said  claims  against  the  said  firm 
of  Bancroft  Bros.  &  Co,  one-third  in  one  year,  one-third  in 
two  years,  and  one-third  in  three  years,  from  the  11th  of  March 
1870. 

lOth.-The  sum  of  $660  is  a  reasonable  attorney-fee  for  tho 
foreclosure  of  the  mortgage  in  this  action. 

11th.— Said  plaintiff,  as  trustee  of  the  creditors  of  the  firm 
of  Bancroft  Bros.  &  Co.,  has  not  well  and  truly  discharged  the 
duties  of  his  said  trust,  and  has  not  fairly  and  properly  col- 
lected, sold,  or  disposed  of  the  bills  receivable,  and  other  prop- 
erty transferred  to  him  as  such  trustee,  with  a  due  regard  for 
the  interests  of  the  said  firm  of  Bancroft  Bros.  Sc  Co. 

12th.- On  the  29th  of  September  1878,  the  said  plaintiff,  as 
trostee  aforesaid,  for  the  purpose  of  closing  said  trust,  sold 
that  portion  of  the  bills  receivable  and  accounts  in  his  hands 
as  such  trustee,  and  not  theretofore  disposed  of,  amounting  to 
about  f  1,700,  at  public  auction,  to  one  Shedd,  for  $40,  and 
said  Shedd  failing  to  take  the  same  under  said  sale,  said  plain- 
tiff himself  took  said  bills  receivable  and  accounts,  and  charged 
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himself  in  his  acicount  with  aaid  trust  the  sum  of  160,  aud  cred- 
ited the  trust  funds  with  that  amount. 

ISth.-^Among  said  bills  receivable  .was  a  note  of  $200,  not 
then  due^  and  .tully  secured  bj  mortgage  on  real  estate,  which 
note  was  afterward,  and  subsequently  to  the  giving  of  the  no- 
tices hereinbefore  mentioned,  collected  by  said  plaintiff,  the 
amount  being  about  |212,  and  said  plaintif  ,now  claims,  that 
he  still  holds  said  amount  for  the  benefit  of  the  creditors  named 
in  said  trust. 

14th.-A  large  proportion  of  the  accounts,  bills  receivable, 
and  real  estate  mentioned  in  said  trust-deed,  were  collected 
and  converted  into  money  by  said  plaintiff,  as  such  trustee, 
subsequent  to  the  11th  of  March  1871,  and  prior  to  the  29th 
of  September  1878. 

15th.-The  firm  of  Bancroft  Bros.  &  Company  consisted  of 
Harvey  Bancroft,  Carl  IT.  Bancroft,  Robert  E.  Sheldon,  and 
Robert  D.  MeCarter. 

The  court  thereon  found  the  following  conclusions  of  law: 

lst.-The  plaintiff,  as  trustee  aforesaid,  failed  to  ^ve  reason- 
able notice  to  the  defendants  Harvey  Bancroft,  Robert  D.  Me- 
Carter, and  Harriet  K.  Bancroft,  as  to  the  manner  in  which  he 
had  discharged  the  duties  of  his  said  trust,  required  of  him  by 
the  terms  of  the  mortgage  sought  to  be  foreclosed  in  this  ac- 
tion. 

2d.-The  plaintiff  is  not  entitled  to  a  judgment  and  decree  in 
this  action  foreclosing  the  mortgage  in  question. 

3d.-The  defendants  Harvey  Bancroft  and  Harriet  N.  Ban- 
croft are  entitled  to  a  judgment  for  their  costs  herein  ex- 
pended. 

The  plaintiff  requested  the  court  to  find  the  additionietl 
amount  that  might  have  been  realized  or  secured  for  the  cred- 
itors by  the  exercise  of  proper  diligence  in  the  management 
of  the  estate,  which  the  court  refused  to  do.  Exceptions  were 
taken  to  this  refusal,  to  the  findings  of  fact,  and  of  law,  by 
the  plaintiff,  and  the  case  is  brought  here  by  him  for  review. 

The  main  question  of  the  case  is,  the  legal  effect  of  the  11th 
finding  of  fact,  that,  "The  said  plaintiff,  as  trustee  of  the  cred- 
itors of  the  firm  of  Bancroft  Bros.  &  Co.,  has  not  well  and 
truly  discharged  the.  duties  of  said  trust,  and  has  not  fairly  and 
properly  collected,  sold,  or  disposed  of  the  bills  receivable.,  and 
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other  properly  transferred  to  him  as :  such  tmsted,  with  a  due 
regard  for  the  interests  of  the  said-  firm  of  Bancroft  Bros.  & 
Co/'  Involved  in  this,  is  the  cbaraeter  of  Hib  written  instru- 
ment executed  by  Bancroft  and  wife,  and  set  forth  in  the  peti- 
i-Trwidwrf  ^^^^'  ^*^®  insisted  by  the  counsel  of  Bancroft  and 
iS^tto^  wife,  that  this  instrument  is  in  the  nature  of  a  guaiv 
""''^  anty;  that  the  promi)9e  of  the  latter  is  conditioned 
upon  Jamteon's  faithful  discbarge  of  his  trust,  etc.,  and  the 
failure  of  Bancroft  Bros,  ft  Co.,  aftet  due  notice,  ta  pay;  and 
that  plaintiff's  right  to  resort  to  the  premises  in  suit  is  condi- 
tioned upon  the  plaintiff's  faithfulness^  Bancroft  Bros.  &  Qo.'s 
failure  to  pay,  after  due  notice,  and  the  mortgagors'  6wn  fail- 
ure to  pay;  in  other  words,  that  the  conditions  required  to  be 
performed  by  the  plaintiff  by  tbe  agreement  of  March  11th 
1870,  and  the  instrument  executed  by  Bancroftf  and  wife,  are 
all  conditions  precedent  to  the  right  to  forefclose  and  sell  the 
premises.  This  view  of  the  case  was  upheld  and  maintained 
by  the  trial  court,  we  should  judge,  from  the  result  and  the  irer 
fasal  to  make  the  additional  finding  asked  by  the  plaintiff  In 
oar  judgment,  the  instrument  sued  on  will  not  bear  this  con- 
struction. The  agreement  of  March  11th  1870,  is  referred  to 
and  made  a  part  of  the  conveyance  executed  by  Bancroft  and 
wife;  and  the  instrument  thus  executed  and  accepted  created 
an  obligation  upon  the  plaintiff  arising  out  of  a  confidence  re- 
posed in  him  to  apply  the  property  named  faithfully,  and  ac*- 
cording  to  such  confidence.  The  trust,  although  conditional, 
is  an  express  one,  as  the  property,  persons,  and  the  purposes 
of  the  trust,  are  specifically  pointed  out  In  dealing  with 
trusts  of  this  character,  courts  will  not  allow  the  trust  to  faily 
or  to  be  defeated,  by  the  refusal  or  neglect  of  tbe  trustee  to 
execute  the  same;  nor  for  any  act  or  omission  of  the  trustee; 
nor  even  for  want  of  a  trustee.  If  the  trustee  dies,  or  refuses 
to  accept  the  trust,  or  is  incapable  of  performing  it,  a  court  of 
equity  will  give  to  the  cestuia  que  irast  the  proper  relief,  eithet 
by  exeeuting  it,  or  appointing  a  trustee  for  that  purposed 
Trust:  deeds  for  the  payment  of  deibts  have,  i^l ways  l^en  favon^ 
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bly  regarded  in  equity,  and  they  will  be  Btipported,  if  posBible, 
notwithstanding  any  informality  which  might  have  invalidated 
them  at  law.  As  far  as  possible  the  intention  of  the  parties  is 
to  be  pursaed,  and  the  general  object  and  purpose  of  the  trust 
will  be  carried  out.  No  technical  construction  will  be  per- 
mitted to  defeat  the  interests  of  the  beneficiaries,  nor  can  the 
trustee  aiter  having  accepted  the  trust  defeat  the  same  by  his 
own  act.  Tested  by  these  elementary  principles,  we  must  hold 
the  failure  of  the  trustee  to  properly  appropriate  the  |212  col- 
lected on  a  note  belonging  to  the  trust  fund  not  a  cause  to  pre. 
vent  the  execution  of  the  trust.  Even  if  a  greater  sum  had 
been  retained,  or  losses  have  occurred  by  his  action,  that  is  a 
question  between  the  trustee,  Bancroft  Bros.  &  Co.,  and  the 
creditors.  It  can  make  no  difference  to  Bancroft  Bros.  &  Go. 
how  much  was  retained  or  lost,  if  any,  by  the  wrongftd  action 
of  the  trustee,  if  the  firm  get  credit  for  it,  and  the  same  is  ap- 
plied  to  reduce  their  indebtedness,  provided  of  course  (as  in 
this  case)  no  claim  is  made  that  the  misappropriation  or  loss  is 
in  excess  of  the  debts.  Bancroft  and  wife  are  not  any  the 
more  injured,  nor  is  the  deficiency  to  be  paid  any  greater, 
whether  the  trustee  well  and  truly  discharges  his  trust,  and 
the  proceeds  of  all  the  properly  mentioned  in  the.  agreement 
of  March  11th  1870  are  applied  to  lessen  the  firm's  debts,  or 
the  proceeds  appropriated  by  the  trustee  are  charged  to  him 
and  deducted  from  the  amount  of  the  firm's  indebtedness.  In 
either  Case,  the  deficiency,  if  any,  would  be  the  same,  and  the 
liability  of  Bancroft  and  wife  not  increased.  If  the  theory  of 
the  counsel  for  the  defendants  is  sustained,  then,  after  the  firm 
has  succeeded  in  getting  an  extension  of  the  time  for  payment 
of  their  debts  by  the  transfer  and  pledge  of  certain  assets,  the 
creditors. could  be  prevented  from  obtaining  the  benefits  of  the 
trust  fund,  if  the  trustee,  against  their  wishes,  wrongfully  ap. 
propriated  to  himself  a  single  dollar,  or  a  less  sum.  Such  a 
technical  construction  cannot  be  adopted  in  this  case.  If  the 
trustee  has  been  unfaithfiil,  he  must  be  held  to  accoimt  for  any/' 
loss  thereby  arising.    But  the  trust  must  be  ezecixted^  and  in 
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DO  manner  made  heavier  or  more  burdensome  to  the  grantors 
hy  the  acts  of  the  trustee.  If  losses  have  accrued  by  his  action, 
or  non-action,  they  are  to  be  deducted  from  any  deficiency 
claimed.  These  are  to  be  charged  to  the  trustee,  and  cannot 
be  collected  from  the  trust  fund  described  in  the  instrument 
sued  on.  The  court  below  having  found  that  the  trustee  had 
not  well  and  truly  discharged  the  duties  of  his  trust,  etc., 
should  not  have  stopped  thus  short,  and  so  defeated  the  trust, 
or  held  it  in  abeyance;  but  that  it  might  be  executed,  should 
have  further  found  the  amount  retained  by  the  trustee,  if  any, 
and  the  losses  which  occurred  by  his  acts,  if  any.  It  clearly 
committed  error  in  revising  to  make  the  additional  finding  de- 
manded by  the  plaintifil  The  amount  that  might  have  been 
secured  to  the  creditors,  in  addition  to  the  sums  reported,  by 
the  exercise  of  proper  diligence  in  the  management  of  the 
estate,  could  then  have  been  deducted  from  said  |12,127.74. 

Thus  much,  upon  the  assumption  that  there  was  a  loss  by 
the  conduct  and  neglect  of  the  trustee  in  closing  up  the  busi- 
ness of  the  firm,  and  that  the  premises  mortgaged  are  to  be 
treated  as  a  conditional  trust  fund  in  the  hands  of 
^^tVSSSi^  a  court  of  equity,  which  looks  to  substance  rather 
than  forms,  and  exacts  equity  rather  than  the  per- 
formance of  every  minute  particular  of  a  condition.  But  in 
view  of  the  claim  for  a  personal  judgment  against  Bancroft, 
who  was  one  of  the  members  of  the  firm,  and  also  against  the 
wife,  who  only  became  liable  by  the  execution  of  the  instru- 
ment signed  by  her,  it  is  necessary  to  further  refer  to  the 
findings,  as  to  the  matters  in  which  neglect  of  duty  is  asserted. 
As  to  their  personal  liability,  it  may  be  conceded  that  this  rests 
upon  the  strict  construction  of  a  court  of  law,  and  not  a  court 
of  equity.  The  question  then  arises,  have  the  conditions  of 
the  trust  deed,  on  which  the  personal  liability  of  Bancroft  and 
wife  depends,  been  substantially  performed?  The  statement 
in  the  11th  finding  of  fact,  that  the  trustee  ^*  has  not  well  and 
truly  discharged  the  duties  of  the  trust,''  is  apparently  ex- 
plained and  limited  by  the  findings  which  immediately  follow. 
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The  unfaithfulness  of  the  trustee  is  based  upon  the  following 
facts:  On  September  29th  1873,  for  the  purpose  of  closing 
the  trust,  he  sold  that  portion  of  the  bills  receij^able  and  ac- 
counts in  his  hands,  of  the  face  of  |1,700,  at  public  auction  to 
one  Shedd  for  $40,  and  Shedd  failing  to  take  the  sanae  under 
the  sale,  the  trustee  took  said  bills  receivable  and  accounts, 
and  charged  himself  in  his  account  with  the  trust,  the  sum  of 
$60,  and  credited  the  trust  funds  with  the  amount.  He  after- 
ward collected  (and  subsequent  to  the  notices  given  to  the  firm 
of  his  disposition  of  the  assets)  (212  on  a  note,  among  said 
bills  receivable,  and  holds  the  amount  for  the  benefit  of  the 
creditors  of  the  trust.  Further,  a  large  proportion  of  the  ac- 
counts, bills  receivable,  and  real  estate  mentioned  in  the  trust, 
were  collected  and  converted  into  money  by  the  trustee  subse- 
quent to  the  11th  March  1871,  and  prior  to  September  29th 
1878.  Certainly,  the  trustee  had  no  legal  right  to  buy  in  any 
of  the  accounts  or  bills  receivable;  but  as  he  has  collected  all 
that  he  could  firom  them,  and  holds  the  same  for  the  creditors, 
and  no  finding  having  been  made  that  the  balance  are  of  any 
Value,  and  the  fact  being  apparent  that  one  purchaser  refused 
to  pay  |40  and  take  them,  there  seems  good  reason  to  conclude 
that  the  said  $212  is  all  that  can  be  obtained  from  them.  This, 
the  court  can  easily  deduct  from  the  $12,127.74,  and  apply  to 
the  creditors.  Then,  as  no  loss  is  shown  by  the  delay  of  the 
trustee  prior  to  September  29th  1878,  either  to  the  trust  fund, 
or  to  Bancroft  and  wife,  this  finding  is  immaterial,  or  at  least 
does  not  affect  the  issues,  even  if  the  estate  should  have  been 
all  settled  by  March  11th  1871.  In  this  light,  the  conditions 
precedent  to  the  personal  liability  of  Bancroft  and  wife  have 
been  substantially  complied  with.  The  mere  fact,  that  the 
trustee  has  not  actually  paid  over  the  $212,  although  he  reports 
that  he  holds  it  for  the  creditors,  and  is  ready  to  apply  it  to 
the  indebtedness  of  the  firm,  is  a  mere  technical  noncompli- 
ance, as  the  court  in  the  case  had  the  right  to  have  the  appli- 
cation fully  made  before  judgment  If  the  findings  of  &ct 
have  been  in  any  way  too  liberally  construed  in  &yot  of  a 
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•compliance  of  the  precedent  conditione  set  fortli  in  the  deed 
of  trust  on  the  part  of  the  trustee,  hj  the  trriter  of  this  opin- 
ion, the  statement  canndt  affect  the  defendants  in  error  inju- 
riouslj,  as  a  new  trial  is  awarded,  and  on  the  re-trial  no 
personal  judgment  will  be  allowted  under  our  decision  against 
Bancroft  or  wife  unless  the  trial  court  shall  find  a  substantial 
compliance  with  these  conditions. 

The  court  committed  error  in  its  first  conclusion  of  law,  con- 
cerning  its  finding  of  want  of  reasonable  notice  to  the  firm. 
The  conclusion  of  law  is  not  sustained  by  the  findings  of  fact. 

Prior  to  the  commencement  of  this  action,  Written 
""JSStSliioi   notice  was  served  (on  80th  October  1878)  on  two 

members  of  the  firm,  and  on  5th  October  1874  like 
notice  was  served  on  the  other  members  of  the  firm;  and  it 
appears  that  the  trustee  did  not  close  up  the  trust  till  about 
September  29th  1878.  If  there  was  unnecessary  delay  in  dis- 
posing of  £he  trust  fund,  or  assets,  and  in  giving  the  notice 
required  by  the  papers,  so  long  as  the  same  was  given  prior  to 
the  suit,  and  the  firm  has  refused  all  this  time  to  pay  any  of 
the  deficiency,  and  no  loss  is  shown  to  the  fund,  or  any  of  the 
parties,  such  delay  is  no  reason  for  a  refusal  of  a  sale  of  the 
premises  in  controversy,  or  a  personal  judgment  for  any 
deficiency.  The  instrument  executed  by  Bancroft  and  wife 
expressly  stipulates  that  they  will  pay  the  deficiency  of  the  in- 
debtedness remaining  unpaid,  after  the  application  of  certain 
assets  to  the  indebtedness  of  the  firm,  and  certain  notices  are 
given.  The  court  likewise  committed  error  in  striking  from 
the  petition  the  averment  of  such  agreement,  and  that  portion 
of  the  prayer  making  a  demand  for  personal  judgment.     The 

consideration  of  the  trust  deed  was  ample;  and  the 

fapt  that  the  real  estate  was  a  homestead,  cuts  no 
figure  in  this  case.  K  A.  for  a  sufficient  consideration  gives  a 
note,  secured  by  a  real-estate  mortgage  on  his  homestead,  and 
the  note  and  mortgage  are  voluntarily  and  duly  executed  by 
A.  and  his  wife,  it  is  no  defense  to  either,  that  the  husband  re- 
ceived aU  the  cchisideration ;  nor  can  a  sale  of  the  mortgaged 
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premises  be  defeated  solely  because  it  includes  their  home-, 
stead.  The  wife  in  this  case  voluntarily 'signed  the  conve}-- 
ance»  or  deed  of  trust,  and  thus  assumed  alike  with  her 
husband  all  the  deficiency  of  the  firm  not  paid  by  them  or 
from  their  assets;  "and  if  she  thoughtlessly  or  im providently 
executed  the  instrument,  we  have  no  power  to.  relieve  her 
from  her  misfortune. 

A  question  might  be  presented,  whether  the  filing  of  the 
amended  petition  Hid  not  waive  the  errors  complained  of, 
which  caused  the  modification  of  the  petition  before  the  trial; 
but  as  there  seems  to  be  some  question  whether  the  said  $212 
was  the  only  sum  to  be  deducted  from  the  |12,127.74,  and  as 
the  plaintiff  asked  for  (but  failed  to  obtain)  an  additional  find- 
ing, to  which  he  was  entitled,  the  case  must  go  back  to  the 
court  below,  and  there  the  error,  as  to  the  suppression  of  a 
part  of  the  original  petition,  can  be  remedied  by  inserting, 
with  leave  of  the  court,  in  the  amended  petition,  the  portions 
stricken  from  the  original. 

The  plaintiff  in  error  asks  us  to  reverse  the  judgment  of  the 
court  below,  to  direct  that  court  to  find  the  amount,  if  any, 
that  the  trustee  should  account  for  in  addition  to  that  already 
accounted  for,  to  deduct  that  sum  from  the  |12,127.74  found 
to  be  still  due  the  creditors,  also  deducting  the  $212,  to  render 
personal  judgment  against  Bancroft  and  wife  for  balance,  ii 
any,  and  order  the  real  estate  contained  in  the  deed  of  trust  to 
be  sold  to  pay  the  same.  All  of  this,  considering  the  record, 
we  cannot  do.  No  judgment  will  be  directed  by  us  to  be  en- 
tered on  the  findings,  in  view  of  the  general  character  of  the 
one  relating  to  the  trustee's  unfaithfulness.  If  the  court  had 
found  the  additional  fact  asked,  and  such  sum  had  been,  with 
the  $212,  less  than  the  $12,200.74  reported,  we  could  have 
directed  judgment  for  the  plaintiff.  We  cannot  refer  the 
cause  to  the  court  below  to  make  additional  findings,  without 
a  new  trial.  We  can  reverse  the  judgment  for  erroneous  con- 
clusions of  law,  and  for  the  error  committed  in  the  refusal  to 
make  all  necessary  findings  demanded,  and  we  can  state  the 
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law  as  applicable  to  the  case  now  presented,  as  direction  on 
another  trial.     This  is  all. 

The  judgment  of  the  district  court  will  be  reyersed,  and  a 
new  trial  awarded. 

All  the  Justices  concurring. 


Hbnbt  T.  Gbbbn,  (18  AdvCr^  v.  Jacob  McMurtbt. 

1.  SsKvioi  or  Obiqihal  Pbogbb,  Aflix  Death  qf  Pla&nJtifft  wid.  J.  attempted 
to  commence  an  action  against  M.,  in  the  district  court.  He  filed  a  peti- 
tion, a  precipe,  an  affidavit  for  an  order  of  attachment,  and  an  undertak- 
ing, and  the  clerk  issued  thereon,  a  summons  and  an  order  of  attachment; 
bat  before  either  the  summons  or  the  order  of  attachment  was  served,  J. 
died.  After  J.'s  death  both  of  these  writs  were  served,  and  under  the 
order  of  attachment  the  sheriff  seised  some  of  M.'s  property.  Hdd, 
That  such  service  was  irregular  and  void.    lOommWs  v,  Lawrmce,  29-163.] 

1  Irbbgular  Revivor;  Void  Proceedings.  Afterward  G.,  who  was  J.'s  coun- 
sel at  the  time  of  his  death,  and  who  was  then  administrator  of  J.'s  es- 
tate, drew  np  a  new  petition,  entitling  it,  '^G.,  administrator  of  the  estate 
of  J^  deceased,  plaintiff,  v.  M.,  defendant,"  setting  forth  therein  the  same 
cause  of  action  which  had  previously  been  set  forth  in  the  petition  in 
the  case  of  J.  v.  M«  The  attorney  for  M.,  by  an  indorsement  on  the  back 
of  this  petition,  waived  "summons"  therein.  G.  then  filed  this  petition 
in  the  original  case  of  J.  v.  M.  Held,  That  this  was  irregular;  that  said 
waiver  was  only  a  waiver  of  a  summons  in  a  new  action,  and  was  not  a 
revivor  of  the  old  action,  nor  an  authority  for  such  a  revivor. 

X  PsocEKDiNas,  Ibrbqulab  bt  Reason  op  Plaintiff's  Death,  May  be  Set 
Aside  on  Motion  of  Aggrieved  Party.  Where  irregular  proceedings  are  had 
in  a  case,  after  the  death  of  the  plaintiff,  and  before  the  action  is  revived 
in  the  name  of  the  proper  legal  representatives,  any  person,  interested 
adversely  to  sach  proceedings,  may  have  the  same  set  aside  and  an- 
nulled, by  a  motion  made  to  the  court,  upon  proper  notice  being  given 
to  those  who  are  responsible  for  such  irregular  proceedings,  and  are  in- 
terested therein.  [PT.  C.  v.  W.  W^  3-276;  RairTiMmi  v.  .indretiw,  IS-dSS; 
IVSriMfi  «L  Jackton,  24-443.] 
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-Error  from  Leavenworth  District  Omri^ 

All  neceBsary  facts  and  proceediDgs  are  stated  in  the  sab- 
joined  opinion.  The  order  of  the  district  court  appealed  from,' 
was  made  on  the  6th  of  July  1875.  Green  brings  the  case  here 
on  error. 

ff.  T.  Green^  plaintiff  in  error,  for  himself. 
Pendery  ^  Ooddard^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J.:  On  May  26th  1875,  Theodore  Jones  at- 
tempted to  comn!ience  an  action  against  Jacob  MoMurtry,  in 
the  district  court  of  Leavenworth  county.  He  filed  a  petition, 
a  precipe,  an  affidavit  for  an  order  of  attachment,  and  an  un- 
dertaking; and  the  clerk  issued  thereon  a  summons  and  an 
8totMn«Biof  order  of  attachment,  but  before  either  the  summons 
th«oas«.  ^^  ^^  order  of  attachment  was  served,  Jones  died. 
After  Jones's  death,  both  of  these  writs  were  served,  and  un- 
der the  order  of  attachment  the  sheriff  seized  some  of  McMur- 
try's  property.  After  service,  but  before  it  was  known  either 
by  Jones's  counsel,  or  by  McMurtry,  that  Jones  was  dead, 
some  other  proceedings  were  had  in  the  case,  in  the  name  of 
Jones.  Afterward,  Henry  T.  Green,  (who  was  Jones's  counsel 
at  the  time  of  his  death,  and  who  was  then  administrator  of 
Jones's  estate,  drew  up  a  new  petition  entitling  it:  "Henry  T. 
Oreen,  administrator  of  the  estate  of  Theodore  Jones,  de- 
ceased, plaintiff,  v.  Jacob  McMurtry,  defendant."  He  set 
forth  in  his  petition  the  same  cause  of  action  which  had  been 
previously  set  forth  in  the  petition  in  the  case  of  Jones  v. 
McMurtry.  But  this  petition  did  not  purport  to  be  a  petition, 
or  an  amended  petition,  in  the  case  of  Jones  v.  McMurtry.  It 
had  the  appearance  of  being  an  original  petition  in  a  new 
case.  Pendery  k  Goddard  made  the  following  indorsement 
thereon : 

^^  We  hereby  waive  the  issuing  of  a  summons  in  the  uriiim 
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entiiled  cause,  and  enter  the  appearance  of  the  defendant  J.  P. 
McMurtry,  and  agree  to  file  out  pleas  or  orders,  demurrer  or 
answer,  within  twenty  days  from  the  filing  hereof,  with  the 
clerk  of  the  district  court  Pendery  &  Qoddari), 

"Attorneys  for  J.  P.  McMurtry,  defendant" 

On  the  same  day,  to-wit,  24th  June  1876,  Green  filed  said 
new  petition  in  the  case  of  Jones  v.  McMurtry.  Also,  on  the 
same  day,  Pendery  &  Goddard  as  attorneys  for  McMurtry  filed 
two  motions  in  the  case  of  Jones  v.  McMurtry.  The  first  was 
to  set  aside  and  annul  all  proceedings  in  said  case  of  Jones  v. 
McMurtry,  hecause  said  summons  and  said  order  of  attach- 
ment were  not  served  until  after  Jones's  death.  The  second 
was  to  strike  from  the  files  of  said  case  of  Jones  v.  McMurtry 
Bsid  new  petition,  because  it  was  improperly  filed  in  that  case, 
and  because  it  was  a  new  and  original  petition,  belonging  to  a 
new,  distinct,  and  original  case.  Also,  on  the  same  day, 
McMurtry  gave  notice  to  Green  that  he  would  take  certain 
depositions,  which  depositions  were  afterward  taken  and  read 
on  the  hearing  of  said  motions.  The  court  below  sustained 
both  of  said  motions.  Green  then  presented  to  the  court  his 
letters  of  administration  on  the  estate  of  said  Jones,  and 
moved  the  court  to  revive  the  action  of  Jones  v.  McMurtry  in 
the  name  of  Green  as  administrator  of  the  estate.  The  de- 
fendant objected  to  the  hearing  of  the  motion,  on  the  ground 
that  no  written  notice  thereof  had  ever  been  given  to  him,  and 
the  court  sustained  the  objection,  and  ordered  that  the  admin- 
istrator give  such  notice.  Green  then  as  administrator  of  said 
estate  brought  the  case  to  this  court. 

By  what  authority  Green  brings  the  case  to  this  court,  he 
has  not  informed  us.  He  is  not  a  party  to  the  action.  The 
uwfww9t  action  has  never  been  revived  in  his  name,  and 
the  court  below  has  never  refused  to  revive  it. 
The  question  of  revivor  is  still  pending  undisposed  of  in  the 
court  below.  The  action  still  stands  in  that  court  in  the  name 
of  Jones;  and  Green  is  no  more  a  party  thereto  than  any 
ottier  person  is.  Whether  the  action  will  ever  be.  revived, 
and  in  whose  name  it  may  eventually  be  revived,  are  quea- 
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tions  still  uadetermined.  Bat  passing  over  this  question,  did 
the  court  below  commit  any  error,  requiring  a  reversal  of 
any  of  its  rulings  by  this  court  on  the  petition  in  error  now 
presented  to  us?  We  think  not.  Said  action  was  for  the  re- 
covery of  money  only.  It  was  attempted  to  be  commenced 
on  26th  of  May  1875.  On  the  same  day  the  plaintiff,  Jones, 
died.  After  his  death,  and  before  the  return-day  of  the  sum- 
mons and  the  order  of  attachment,  which  was  June  5th,  said 
summons  and  order  was  served — the  sheriff  taking  certain 
property  in  attachment.  On  the  8d  of  June  the  court  made 
some  orders  with  regard  to  the  attached  property — it  not 
then  being  known  that  Jones  was  dead.  On  the  2l8t  of  June 
Green  was  appointed  administrator.  On  the  24th  of  June 
said  new  petition  was  drawn  up,  indorsed  and  filed,  plaintiff's 
death  was  suggested,  defendant's  said  motions  were  filed,  and 
daid  notice  to  take  depositions  was  given.  On  the  26th  of 
June  said  depositions  were  taken.  On  the  6th  of  July  said 
motions  of  the  defendant  were  heard  and  sustained,  and  said 
attached  property  discharged.  On  the  same  day  the  adminis- 
trator's said  motion  to  revive  the  action  in  his  own  name  was 
made,  and  postponed  for  the  purpose  of  giving  the  defendant 
written  notice  thereof.  Many  of  these  proceedings  were  of 
course  irregular  and  void.  When  Jones  died,  all  the  procecd- 
mgs  should  have  been  stayed  until  the  action  was  revived  in 
the  name  of  the  administrator.  But  this  was  not  done.  The 
aherift*,  not  knowing  of  Jones's  death,  served  the  papers  he  had 
m  his  hands,  and  attached  the  defendant's  property.  And  the 
defendant  had  no  adequate  remedy  to  avoid  these  irregular 
proceedings  except  the  one  he  pursued.  He  could  not  re- 
plevy the  property,  for  it  was  already  in  the  custody  of  the 
law,  having  been  taken  by  a  '^  process '^  issued  against  him. 
(Gen.  Stat.  661,  §177,  subdiv.  4;  MeOhihlin  v.  Madden,  16  Kas. 
466.)  He  could  not  give  notice  to  Jones  of  his  motions  to  set 
aside  the  proceedings  and  to  discharge  the  attachment  and  the 
attached  property,  for  Jones  was  dead.  And  it  would  have 
been  un&ir  to  require  him  to  wait  until  the  action  should  be 
Bevived,  for  it  might  never  be  revived,  and  all  the  taronga  dont^ 
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were  commiUed  after  Jcnea^s  deaths  and  not  before^  and  not  by 
Jcnea.  And  as  all  these  wrongs  were  committed  after  Jones's 
death,  and  not  by  him,  it  would  seem  fair  to  allow  the  de- 
fendant to  give  notice  to  those  only  who  committed  the 

Wrongs,  to  those  who  were  responsible  therefor, 

''S£U7a     Aiid  to  those  who  were  interested  therein;    and 

SwtoSd*^  then,  by  motion   have   these  wrongs  corrected; 

that  is,  allow  the  defendant  to  give  said  notice, 
and  then  have  the  case  placed  back  just  where  it  was  when 
JoDes  died.  The  fact  that  the  defendant  was  not  legally 
served  with  summons,  and  the  feict  that  he  was  not  legally 
and  technically  a  party  to  the  action,  would  not  deprive  him 
of  the  privilege  of  making  such  a  motion.  Any  person  inter- 
ested in  a  suit  may  make  a  motion  with  reference  to  his  in- 
terest, whether  he  is  legally  and  technically  a  party  thereto  or 
not  (Gen.  Stat.  784,  §532;  White -Grow  v.  White- Wing  ^  8  Kas. 
276,  280;  Harrlion  v.  Andrews^  18  Kas.  537;  Branner  v.  Chap- 
man^ 11  Kas.  118;  Fcreman  v.  Carter ^  9  Kas.  674.)  It  would 
seem  from  the  record  in  this  case  that  Qreen,  the  former 
counsel  of  Jones,  Oreen  the  administrator  of  Jones's  estate 
and  the  sheriff  who  served  said  writs  and  who  held  said  at- 
tached property,  were  present  and  had  notice  of  the  hearing 
of  said  motions.  Green,  the  administrator  of  Jones's  estate,  is 
however  the  only  one  that  is  now  complaining  of  the  action 
of  the  court  below. 

We  suppose  there  can  be  no  doubt  as  to  the  invalidity  of 
the  service  of  said  writs  after  Jones's  death.  There  must  al- 
ways be  two  parties  to  a  lawsuit — a  plaintiff,  and  a  defendant, 
avvteeforict-  ^^  action  can  exist  without  such  parties.  A  plain- 
Ste/dSSTW  tiff  voluntarily  makes  himself  sudi  by  commencing 
^^^^^  the  action.  A  defendant,  unless  he  voluntarily  ap» 
pears,  can  be  made  such  party  only  by  the  service  of  a  sum* 
mons  upon  him;  and  until  the  service  of  the  summons,  no 
action  exists.  The  service  is  a  jurisdictional  matter.  But 
suppose  before  any  defendant  is  created,  the  plaintiff  dies; 
then  can  a  defendant  be  coreated  with  no  plaintiff  in  existence? 
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Can  there  be  a  defendant  in  an  acEtion  without  a  plaintiff? 
Such  a  thing  would  seem  to  be  absurd.  When  the  plaintiff 
in  a  contemplated  action  dies,  the  power  to  make  a  defendant  in 
that  action  dies  with  him.  And  any  attempt  to  make  a  defend* 
ant  in  that  action  — in  that  plaintiff  ^s  action — is  futile  and  ridicu- 
lous. This  case  is  different  from  any  of  the  cases  mentioned 
by  the  plaintiff  in  error.  In  some  cases,  after  jurisdiction  has 
been  obtained,  and  some  particular  proceeding  has  been  com- 
menced before  the  death  of  either  party;  such  particular  pro- 
ceeding may  be  carried  on  to  completion  after  the  death  of  one 
or  both  of  the  parties,  the  whole  thing  relating  back  to  the 
time  of  the  commencement  of  the  proceeding.  This  is  illus- 
trated by  sale  of  property  on  execution  after  the  death  of  one 
of  the  parties,  where  the  property  was  levied  on  under  such 
execution  before  such  death.  Also  in  some  cases  where  the 
proceeding  is  a  mere  formal  matter,  like  the  rendering  of  a 
judgment  after  death  on  a  verdict  found  before  death,  the  pro- 
ceeding may  be  had  after  such  death.  But  even  these  cases 
have  their  exceptions  and  limitations.  And  we  know  of  no 
case  where  it  has  been  held  that  a  defendant  may  be  made  to 
an  action  where  there  is,  at  the  time,  no  plaintiff. 

Of  course  the  filing  of  said  new  petition  in  the  old  action  of 
Jones  V.  McMurtry  was  irregular.  Nothing  that  the  defend* 
ant  or  his  counsel  had  done  authorized  it  The  defendant's 
counsel  merely  waived  "summons"  in  the  new  action  which 
they  supposed  was  about  to  be  commenced;  and  did  not  waive 
a  revivor  in  the  old  action.  *  Nor  did  they  even  authorize  such 
a  revivor.  They  of  course  knew  that  it  did  not  require  a 
"summons"  to  revive  an  action.  But  when  they  observed  that 
this  new  petition  had  been  filed  in  the  old  action,  they  imme- 
diately, and  on  the  same  day  on  which  they  waived  summons, 
and  on  which  such  petition  was  filed  in  the  old  action,  made  a 
motion  to  strike  it  from  the  files  of  such  old  action,  and  also 
gave  notice  that  they  would  take  depositions,  which  deposi- 
tions they  afterward  read  on  the  hearing  of  said  motion. 

Perceiving  no  substantial  error  committed  against  the  plain- 
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tiffin  error,  the  order  and  decision  of  the  court  below  most  be 
affirmed. 

HoRTON,  C-  J.,  concurring. 
Brswb&,  J.,  not  sitting  in  the  case. 


Z.  B.  RssD  AND  Richard  Rbbd  v.  Sisxton's  Administbators. 

1.  Revivob  of  Actions;  Wcdver  of  Formal  Revivor,  When  an  action  is  com- 
menced in  a  justice's  court,  and  afterward  appealed  to  the  district  court, 
and  while  there  pending  the  plaintiff  dies,  and  an  administrator  is  then 
appointed,  who  files  a  petition  in  the  district  conrt,  setting  forth  the 
foregoing  fiicts,  and  also  the  original  cause  of  action  set  forth  in  the  orig- 
inal hill  of  particulars,  and  the  defendant  answers  to  this  petition,  and 
then  goes  to  trial  upon  these  pleadings  without  at  any  time  raising  the 
question  that  the  action  has  not  been  revived  in  the  name  of  the  plain- 
tiff, or  any  representative  of  the  deceased,  Md,  that  the  defendant,  by 
his  acts,  has  waived  the  formal  revivor  of  the  action,  and  therefore, 
cannot  now  in  the  supreme  court,  and  for  the  first  time,  raise  any  such 
question.     [Hawley  v.  HiMedy  10-266.] 

2.  Pleading;  Allegations  of  Authority;  Unverified  Answer.  Allegations  in  a 
petition,  stating  the  appointment  and  authority  of  an  administrator,  are 
not  put  in  issue  by  an  answer  not  verified  by  affidavit  [Bcamum  v»  Ken- 
nedy, 21>181;  Life  Ass'n  v.  Chok,  20-19.] 

8w  Herd  Law;  Order  of  County  Board;  Puhlication;  Computaiion  of  Hme. 
The  herd  law  of  1872  can  go  into  operation  in  any  particular  county,  only 
after  an  order  of  the  board  of  county  commissioners  to  that  effect  has 
been  published  for  four  consecutive  weeks;  but  when  the  order  is  pub- 
lished in  a  weekly  newspaper  it  is  not  necessary  that  the  order  should 
be  inserted  in  such  paper  five  times.  Four  insertions  are  all  that  are 
necessary;  and  the  law  will  then  go  into  operation  in  such  county 
on  the  beginning  of  the  twenty-ninth  day  after  the  first  publication. 
[Dougherty  v,  Pmier,  18-206;  Ins.  Co,  v.  Twining,  19-376,  377;  Pierce  v.  Bui- 
ten,  21-129;  Fleming  «.  Baie,  23-93.] 

JBrror  from  Dichinscn  District  OmrL 

Tbb8PA88»  brought  by  Sexton,  in  his  lifetime.  Action  con- 
tinued in  names  of  his  administrators.  Trial,  and  judgment 
in  favor  of  plaintifis,  at  September  Term  1876.     Beed  and 
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Heedj  defendants,  bring  the  case  here.    The  subjoined  opinion 
contains  a  sufficient  statement  of  the  &cts  and  proceedings. 

Hoffmire  ^  Pierce^  and  Johnson  ^  DaviSy  for  plaintiffi  in  error: 

On  the  trial  the  defendants  in  error  introduced  a  certified 
copy  of  an  order  of  the  board  of  county  commissioners  pro- 
hibiting the  running  at  large  of  certain  animals,  and  evidence 
tending  to  prove  its  publication,  etc.  The  introduction  of  the 
above  was  objected  to,  and  exception  taken.  They  further 
proved  that  deceased  ^'had  sustained  damages  as  stated  in  the 
said  petition.''  This  was  all  the  evidence.  Plaintiffs  in  error 
filed  a  demurrer  to  the  evidence,  which  was  overruled,  and 
exception  saved. 

1.  While  the  administrators  might  have  amended  their 
pleadings,  or  filed  new  pleadings  by  allowance  of  the  court  in 
furtherance  of  justice,  they  did  neither.  The  petition  on 
which  the  case  went  to  trial  was  nothing  but  a  motion  for  an 
order  reviving  the  action  in  the  names  of  the  representatives. 
It  merely  asked  that  said  action  (meaning  the  action  then 
pending)  might  be  so  continued  by  them,  (the  representa- 
tives,) that  they  might  have  judgment.*  Treating  it  as  a  petL 
tioQ  upon  which  to  try  a  case,  the  demurrer  should  have  been 
sustained. 

2.  But  whatever  view  may  be  taken  of  such  petition,  the 
record  shows  no  order  of  the  court,  as  required  by  statute, 
(Code,  §  426,)  reviving  the  action  in  the  names  of  tiie  repre- 
sentatives. Neither  was  there  any  evidence  introduced  show- 
ing that  defendants  in  error  were  administrators  of  such  estate. 
This  was  put  in  issue;  and  in  the  absence  of  such  evidence 
the  demurrer  to  the  evidence  should  have  been  sustained. 
2  Greenl.  Ev.,  §388. 

3.  It  has  been  held  that  this  herd  law  went  into  efiect  in 
Dickinson  county  on  the  completion  of  the  publication  of  the 
order,  which  the  evidence  shows,  was  on  the  19th  of  April 
1872,  if  such  publication  ever  was  completed,  (ffoover  v.  Mear^ 
16  Eas.  11.^)  In  the  petition  it  is  averred  that  the  trespass  was 
committed  since  the  first  day  of  May  1870;  and. there  is  up 
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eyidenoe  in  the  record  (and  all  the  evidence  adduced  at  the 
trial  is  in  the  record,)  to  show  that  these  alleged  trespasses 
were  committed  after  the  law  went  into  effect  While  the 
court  properly  instructed  the  jury  to  inquire  in  regard  to  such 
trespasses  only  as  were  committed  after  the  19th  of  April  1872, 
there  is  no  legal  presumption  that  such  instruction  was  under- 
stood  and  obeyed;  and  in  the  absence  of  testimony  showing 
that  a  trespass  was  committed  after  that  date,  the  demurrer  to 
the  evidence  should  have  been  sustained. 

4.  The  law  could  go  into  effect  only  after  the  publication  of 
the  order  for  four  consecutive  weeks,  (Laws  1872,  ch.  198,  §  2,) 
a  compliance  with  which  would  require  five  insertions  in  the 
paper,  whereas  the  evidence  shows  that  there  could  have  been 
but  four,  commencing  March  21st,  and  ending  April  11th,  1872. 
It  has  been  decided  by  this  court  that  this  law  could  not  have 
been  put  in  force  under  this  identical  order  as  early  as  April 
12th,  for  want  of  time  to  make  the  publication;  and  yet  the 
testimony  clearly  shows  that  the  last  publication  was  made  on 
April  11th.  (Hoover  r.  Meary  16  Kas.  11.)  The  publication 
was  therefore  entirely  insufficient,  and  the  law  never  went  into 
effect  16  How.  XJ.  S.  510;  47  Penn.  St.  791 ;  87  Miss.  567. 

5.  The  proof  of  publication  was  insufficient  for  the  ftirther 
reason,  that  where  a  statute  requires  a  notice  once  a  week  for 
four  weeks,  an  interval  of  seven  .days  must  be  shown  to  have 
elapsed  between  each  publication.  It  has  been  held  that  a 
publication  on  the  11th,  21st  and  27th  of  January  and  the  1st 
and  10th  of  February  does  not  comply  with  snch  statute;  5 
Ben.  558. 

The  opinion  of  the  court  was  delivered  by 

Valbntikh,  J. :  This  was  an  action  brought  by  James  Sex- 
ton against  Z.*B.  Reed  and  Richard  Heed,  for  trespasses  alleg^ 
to  have  been  committed  by  the  defendant's  ciattle  upon  the 
plaintiff's  crops.  The  action  was  commenced  before  a  justice 
tMmumi  9t  of  the  peace,  and  after  judgment  in  that  court  was 
"^"■^  taken  on  appeal  to  the  district  court.  Afterward 
Bezton  died,  and  George  W.  Bexton  and  Milberry  Sidxton  were 
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appointed  administrator  and  administratrix  of  his  estate.  Af- 
terward  the  administrator  and  administratrix  filed  a  petition  in 
the  case  in  the  district  court,  reciting  all  the  foregoing  facts 
(and  more  too)  in  detail,  giving  the  plaintifiT's  original  bill  of 
particulars  in  full,  and  asking  that  the  action  may  be  contin- 
ued by  them,  and  "that  they  may  have  their  judgment  against 
the  said  defendants  for  the  sum  of  $100,  and  costs  of  snif 
The  defendants  demurred  to  this  petition  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
But  the  court  below,  rightfully  as  we  think,  overruled  the  de- 
murrer. The  defendants  then  answered,  by  filing  a  general 
denial.  This  answer  was  not  verified  by  affidavit,  and  of 
course  did  not  put  in  issue  the  allegations  of  the  petition,  that 
the  plainti&  were  appointed  and  had  authority  to  act  as  ad- 
ministrator and  administratrix.  (Gen.  Stat  650,  civil  code, 
§108.)  A  trial  was  had  upon  this  petition  and  answer  before 
the  court  and  a  jury.  Ko  objection  was  at  any  time  made  that 
the  original  action  had  not  been  revived  in  the  name  of  said 
administrator  and  administratrix.  Evidence  was  introduced 
by  the  plaintiffs;  and  when  the  plaintiffi  rested,  the  defendants 
demurred  to  the  evidence,  on  the  ground  that  no  cause  of  ac- 
tion was  proved.  This  demurrer  was  rightfully  overruled,  as 
we  think.     The  court  then  instructed  the  jury,  that — 

"If  the  jury  believe  from  the  evidence  that  the  stock  of  the 
said  defendants  trespassed  upon  the  premises  of  the  said  plain- 
tiffs, as  alleged  in  their  petition,  they  will  find  for  the  plaintifis, 
and  assess  whatever  damages  the  plaintiflb  have  proven  to  have 
sustained  by  reason  of  such  trespasses,  if  any,  after  the  19ih  of 
April  187Sj  and  before  the  commencement  of  this  suit.** 

A  verdict  was  returned  in  favor  of  the  plaintiffi  and  against 
the  defendants  for  $45.  The  defendants  moved  for  a  new  trial, 
on  the  grounds  that  the  verdict  was  ^'  contrary  to  law,"  and 
"  not  sustained  by  sufljcient  evidence,"  and  "  error  of  law  oo- 
curring  at  the  trial  and  excepted  to  by  the  defendants."  This 
motion  was  overruled,  as  we  think  it  should  have  been,  and 
judgment  was  rendered  in  accordance  with  the  verdict  The 
defendants  below,  as  plaintiffs  in  error,  now  bring  the  case  to 
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this  court,  and  ask  that  said  judgment  be.  reversed,  on  the 
grounds  that  the  court  below  erred  in  overruling  said  demur- 
rers, and  said  motion  for  a  new  trial,  in  giving  said  instruction, 
and  in  giving  judgment  for  the  plaintiff  below  when  as  they 
claim  it  ought  to  have  been  given  for  the  defendants  below. 

We  do  not  think  that  any  substantial  error  was  committed. 
In  response  to  the  various  points  made  b^  counsel  for  plain- 
tiflb  in  error  in  their  brief,  we  would  answer  as  follows:  The 
petition  below  evidently  stated  a  good  cause  of  action  in  favor 
LMTorofM.    of  the  plaintiffs  and  against  the  defendants.     The 

lunia;  waiTttr.  u  QQ^Q_jj^^^Q9f  brouglit  to  tWs  court  does  not  show 

that  the  action  was  not  revived  in  the  name  of  the  plaintiffs 
below,  or  that  it  was  not  revived  in  the  most  formal  and  cere- 
monious manner.  But  even  if  it  was  not  formally  revived, 
Btill  the  defendants  waived  the  same  by  answering  to  said 
petition,  and  by  going  to  trial  thereon  without  ever  raising 
any  question  concerning  the  revivor  of  the  action.  And  they 
cannot  now  for  the  first  time  raise  any  such  question.  That 
the  plaintiffs  were  administrator  and  administratrix,  was  ad- 
mitted by  the  pleadings,  and  was  probably  also  proved.  The 
"case-made"  shows  that  the  plaintiff,  after  introducing  cer- 
tain evidence,  "then  proved*^  "that  the  plaintiffs"  [not  "the 
deceased"  as  stated  in  the  brief  of  counsel  for  plaintiffs  in 
error  J  "  had  sustained  damages  as  stated  in  the  said  petition  of 
tie  said  plaintiffs,'^  [not,  as  stated  in  the  bill  of  particidars  of 
the  deceased.]  The  plainti^  could  not  have  sustained  dam- 
ages as  stated  in  their  petition  in  any  other  manner  than  as 
administrator  and  administratrix;  and  hence,  as  they  proved 
that  they  sustained  damages  in  that  manner,  they  must  neces- 
sarily tiave  proved  that  they  were  administrator  and  adminis- 
tratrix. This  is  meeting  a  very  technical  point  made  by 
counsel  with  an  answer  equally  objectionable.  The  question 
as  to  whether  the  plaintiffs  were  administrator  and  adminis- 
tratrix was  really  not  in  issue,  (civil  code,  §  108,)  and  there- 
fore there  was  no  necessity  for  making  any  proof 
^^^^^^^tLndt  concerning  the  same.  The  petition  alleged  that 
said  trespasses  and  damages  were  committed  aftei 
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the  Ist  of  May  1870  and  before  the  commencement  of  this 
salt,  which  was  on  22d  May  1878.  And,  according  to  the 
'^  case-made,"  the  damages  were  proved  just  as  they  were  al- 
leged. That  is,  damages  were  proved,  as  well  as  alleged,  to 
have  been  committed  both  before  and  after  April  19th  1872. 
The  court  however  instructed  the  jury  to  find  for  such  of  said 
damages  only  as  were  sustained  after  19th  April  1872,  and  we 
must  presume  that  the  jury  obeyied  the  instructions  of  the 
court. 

Counsel  for  plaintifiT  in  error  also  make  the  following 
point : 

"The  [herd]  law  could  go  into  effect  only  after  the  publi- 
cation of  the  order  [of  the  board  of  county  commissioners]  for 
four  consecutive  weeks,  (Laws  1872,  pa^e  384,  ch.  198,  §2,)  a 
compliance  with  which  would  require  five  insertions  in  the 

Eaper,  whereas  the  evidence  shows  that  there  could  have  been 
at  four,  commencing  March  2l8t,  and  ending  April  11th 
1872.  It  has  been  decided  by  this  court  that  this  law  could 
not  have  been  put  in  force  under  this  identical  order,  as  early 
as  April  12th,  for  want  of  time  to  make  the  publication;  and 
yet  tne  testimony  clearly  shows  that  the  last  publication  was 
made  on  April  11th.  {Hoover  v.  Mear^  16  Kas.  11.)  The  publi- 
cation was  therefore  entirely  insufficient,  and  the  law  never 
went  into  effect." 

Of  course,  the  herd  law  can  go  into  practical  operation  in 
any  pat^ticular  county  only  aft:er  an  order  of  the  board  <•£ 
county  commissioners  to  that  effect  has  been  published  for 
.  «  ^,     ,      four  consecutive  weeks.    But  when  this  order  is 

8.  Herd  law  of 

tS2;  ffmpStl-  published  in  a  weekly  newspaper,  it  is  not  neces- 
tioDortimt.     g^^y  ^j^^^  ^^  order  should  be  inserted  in  such 

paper  five  times.  Four  insertions  are  all  that  are  necessary. 
If  it  should  be  inserted  in  such  paper  on  March  21st,  and 
28th,  and  on  April  4th,  and  11th,  it  would  be  sufficient,  and 
the  la  A*  would  then  go  into  operation  in  such  county  on  the 
beginning  of  the  18th  day  of  said  April.  That  is,  Ibe  order 
must  be  published  in  every  issue  of  the  paper  fi'om  the  first 
insertion  to  the  last,  and  need  be  published  only  four  timep* 
Of  course,  the  four  weeks  would  not  end  on  the  day  of  the 
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last  publication.  They  would  end  only  on  the  day  next  pre- 
ceding the  fifth  issue  of  the  paper.  Tliey  would  end  on  the 
28th  day  after  the  first  publication.  If  the  first  publicalioD 
were  on  Thursday,  they  would  end  on  the  fourth  Wednesday 
following.  The  law  would  take  efieot  on  the  beginning  oi 
the  28th  day  after  the  day  on  which  the  first  publication  waf 
made;  or,  oi^  the  beginning  of  the  fifth  Thursday,  if  the  firsi 
publication  were  on  Thursday.  In  the  computation  of  the 
time,  one  day,  either  the  first  or  the  last,  is  included,  and  the 
other  is  excluded.  Four  weeks  cannot  have  five  Thursdays, 
or  five  of  any  of  the  other  days  of  the  week.  As  to  the  propei 
manner  for  the  computation  of  time,  see  Dougherty  v.  Porter. 
18  Eas.  206;  Mound  City  Mutual  Life  Ins.  Co.  v.  Tu>mng^  IS 
Eas.  376,  877.  We  think  the  publicaition  of  said  order  in  the 
present  case  was  sufficient 
The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


O.  C.  Pratt  v.  H.  B.  Brockbtt. 

L  ExAMurAnov  or  Witney;  Oron-Exanw/uOion  ai  to  Ikw  MaUer,  Where  f 
witnen,  examined  in  ehUf^  testified  only,  that  certain  catUe  had  not  iv 
fiict  been  delivered  by  8.  to  B.,  and  that  such  cattle  were  worth  $25  pei 
head,  and  testified  to  no  other  or  further  matters,  the  coort  did  not  en 
by  refbsing  to  permit  snch  witness  to  testiiy  on  his  croU'examinaHon  as  tc 
whether  a  certain  alleged  contract  was  entered  into  between  S.  and  1> 
ptoTiding  fbr  an  extension  of  the  tifne  for  the  delivery  of  snch  cattler 

1  CoiriBAor;  Dbuvxbt  op  Pbopkbtt;  Specified  Time;  Demand.  Where  S., 
finra  saffident  consideration,  agrees  to  deliver  a  certain  number  and  kind 
of  cattle  to  B.y  between  the  fint  and  fifteenth  of  June  of  aoertain  year, 
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and  fails  to  bo  deliver  them,  held,  that  it  is  not  necessary  for  B.  to  make 
a  demand  for  each  cattle  before  commencing  an  action  against  8.  and  hia 
sureties  for  the  damages  sustained  on  account  of  their  non-delivery. 

8.  Judgment,  In  Excess  of  Demand,  Erroneous.  Where  B.,  in  an  action  for 
damages,  claims  a  judgment  for  only  $625,  but  the  verdict  and  judgment 
are  rendered  in  B.'8  fovor  for  $6d4.42,  the  judgment  ia  erroneous  so  £sr  as 
it  exceeds  $626. 

JShror  from  Chase  District  Court. 

Brockett  had  judgment  against  Pratt,  at  May  Term  1876 
pf  the  district  court,  and  Frait  appeals,  and  brings  the  case 
here  on  error. 

Sterry  ^  Sedgwick^  for  plaintiff  in  error, 
I    &  N.  Woody  and  J.  G.  WaterSy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  .by 

Valentine,  J. :  This  was  an  action  brought  by  H.  P.  Brock- 
ett against  J.  H.  Snyder,  as  principal  contractor,  and  0.  C. 
Pratt,  W.  H.  Cartler  and  Q.  W.  Westlake  as  guarantors,  upon 
a  certain  contract  and  guaranty,  whereby  it  was  agreed  that 
Snyder  should  deliver  to  Brockett  certain  Texas  cattle.  That 
part  of  said  contract  whieh4nclu4es  Snyder's  agreement  reads 
as  follows: 

Said  Snyder,  ^^the  party  of  the  second  part,  agrees,  between 
the  first  and  fifteenth  day  of  June  1875,  to  deliver  to  the  party 
of  the  first  part  twenty-five  head  of  good,  average  Texan  cows, 
from  four  to  seven  years  old^  each  cow  to  be  with  calf,  or  have 
one  at  her  side." 

The  consideration  for  this  agreement  was,  a  ^^  black  stallion 

horse,  and  a  two-horse  wagon."    Said  guaranty  reads  as  foU 

lows : 

"  I  hereby  acknowledge  myself  security  for  J.  H.  Snyder  on 
above  contract,  and  I  guarantee  that  he  will  comply  with  the 
same,  and  deliver  the  cows  as  agreed.       0.  C.  Pratt. 

"  W.  H.  Cartler. 

«  G.  W.  Westlakb." 

The  plaintiff's  petition  set  forth  the  foregoing  fistcts,  and 
alleged  that  Snyder  had  failed  to  comply  with  his  said  contract. 
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aod  ikUed  to  deliver  said  cattle,  and  then  asked  for  a  jndgmeat 
for  $625  damages.  Snyder,  Cartler,  and  Westlake  made  de- 
fiEialt;  but  Pratt  answered,  admitting  in  his  answer  the  execu« 
tioD  of  said  contract  and  guaranty,  but  alleging  that  after  the 
execution  thereof  Brockett  agreed  with  Snyder,  the  principal, 
for  an  extension  of  the  time  for  the  delivery  of  said  cattle,  and 
thereby  released  Pratt,  as  surety,  from  all  obligation  or  liabilily 
on  his  said  guaranty.  The  plaintiff  replied  to  this  answer  by 
filing  a  general  denial.  A  trial  was  had  upon  these  pleading? 
before  the  court  and  a  jury.  The  plaintiff  was  introduced  as 
a  witness  in  his  own  behalf.  He  testified  in  substance  that 
said  cattle  were  never  delivered,  and  that  such  cattle  were 
I  8xuniD«uoii  ^^^''^'^  t2&  per  head.  This  was  all  the  evidence  in- 
t^!!S!Sii,  troduced  in  the  case.  The  defendant  offered  to 
'^  prove  by  this  witness,  on  cross-examination,  that 

he  and  Snyder  had  made  a  valid  agreement  for  the  extension 
of  the  time  for  the  delivery  of  said  cattle,  but  the  plaintiff  ob- 
jected on  the  ground  that  it  was  not  a  proper  subject  of  cross- 
examination,  and  the  court  below  sustained  the  .objection. 
This  is  the  first  ruling  in  the  court  below  of  which  the  plain- 
tiff in  error,  who  was  defendant  below,  now  complains.  We 
think  the  ruling  was  correct.    - 

After  the  plaintiff  rested,  the  defendant  demurred  to  the 
evidence,  on  the  ground  that  it  did  not  prove  a  cause  of  ac- 
tion.    The  court  below  overruled  the  demurrer.     This  is  the 
lomtnet-        sccoud  ruliug  of  which  the  plaintiff  in  error  com- 
v^S^!^   plains.     We  think  that  this  ruling  was  also  correct 
"*^  The  defendant  claimed  that  no  cause  of  action  had 

been  proved,  merely  because  no  demand  for  the  cattle  had 
been  proved.  The  cattle  however  were  not  to  be  delivered 
apon  demand.  Snyder  had  no  right  to  wait  for  a  demand.  It 
was  his  duty  to  deliver  the  cattle,  or  to  tender  them,  or  at 
least  to  try  to  tender  them,  at  some  time  between  the  first  and 
die  fifteenth  of  June  1875,  without  waiting  for  any  demand. 
They  were  not  due  on  demand,  but  were  due  withoilt  demand 
all  the  time  from  June  Ist  to  June  15th;  and  afi;er  June  15th, 
they  were  over-due. 
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'  After  said  demurrer  was  overruled  the  case  was  submitted 
to  the  jury,  and  the  jury  found  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  assessed  the  damages  at  1664.42. 
.  ,  .      . .     The  defendant  then  moved  the  court  for  a  new 

t.  Jndgmant  In 

SrnJ'd^  trial,  upon  various  grounds,  which  motion  was 
mand«d.  Qverfuled,  and  the  court  then  rendered  judgment 
in  fiivor  of  the  plaintiff  and  against  all  the  defendants  for  said 
sum  of  1664.42.  The  defendant  Pratt  now  claims  that  this 
was  error,  and  we  think  diat  in  part  it  was.  The  plaintiff 
only  claimed  in  his  petition  a  judgment  for  |626,  and  this  was 
all  that  the  court  could  properly  rendier  a  judgment  for.  The 
plaintiff  Brocketl  however  now  offers  to  remit  the  excess  over 
$625.  The  cause  will  therefore  be  remanded  to  the  court 
below,  with  the  order  that  said  excess  be  deducted,  and  that 
the  judgment  be  so  modified  as  to  make  it  a  judgment  for 
only  |625,  uid  costs. 

The  costs  of  this  court  will  be  equally  divided  between  ib» 
parties. 

All  the  Justices  concurring.  • '  ^ 


>. 


Thomas  J.  Biugbb  v.  J.  A. .  Bovard. 

W'abbaktt  of  Goods,  on  Saus;  Breach  of  WwrarUy;  Rdwm  of  Qoodi  k> 
Vendor ;  CondUion  of  Oooda,  on  Return.  A  vendor  impliedly  warrants' 
goods  sold  by  him  without  any  opportunity  of  inspection  on  the  part  of 
the  buyer  to  be  of  a  merchantable  quality,  and  reasonably  fit  for  the 
purpose  intended ;  and  if,  when  the  goods  are  delivered  to  the  buyer,, 
they  are  unmerchantable  and  nnfit  for  use,  the  buyer  may  return  them. 
without  unnecessary  delay,  and  rescind  the  contract;  and  if  the  goods  on- 
being,  returned  tp  the  vendor  are  injured  or  damaged  without  any  fault 
or  pegligence  on  the  part  of  ^he  buyer,  such  injury  does  not  prevent  a 
rescissicm  tt  the  contract  \^Fidd  v.  JTtnneor,  4^76;  Ooiwr  p.  Aamburff^ 
2&-94 ;  Platter  v,  Oreen,  27-252;  Lukem  v.  F^rieund,  27^466.] 
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ErrcT  from  Wyandotte  Diatriet  Covrt. 

Action  on  promissory  note,  brought  by  Bigger.  Bovard  set 
up  a  feilare  of  coiisideration.  Trial  at  April  Term  1876.  Ver- 
dict, and  judgment  for  defendant.  Plaintiff  brings  the  case 
here.    The  facts  are  stated  in  the  opinion. 

Cobb  ^  Alderij  for  plaintiff. 
Scroggs  ^  BartUU,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  was  an  action  brought  by  the  plaintiff 
in  error  in  the  court  below  to  recover  upon  a  note  for  the  sum 
of  $1,142.72,  given  by  the  defendant  to  the  plaintiff",  Septem- 
ber 28  1874,  and  due  in  thirty-seven  days  from  date.     The  de- 
.  fendant  answered  the  petition  of  the  plaintiff  by  a  general 
denial,  and  a  plea  of  failure  of  consideration  for  the  note,  in 
this,  that  the  meat  for  which  the  note  was  given  was  not  the 
kind  which  he  agreed  to  purchase,  and  that  he  returned  the 
same  and  rescinded  the  contract.     He  also  pleaded  a  counter, 
claim,  about  which  there  was  no  controversy.     The  answer 
was  not  verified,  and  hence  the  execution  of  the  note  was  ad- 
mitted.    The  issues  were  made  up  by  the  reply  of  the  plaintiff 
— a  general  denial  of  the  new  matter  in  the  answer.     The  evi- 
dence on  the  trial  showed  that  the  consideration  of  the  note 
was  a  certain  bill  of  meat  sold  by  the  plaintiff  to  the  defend- 
ant, and  the  plaintiff  knew  the  market  for  which  the  defend^ 
ant  bought  the  meat,  viz.,  for  the  use  of  men  engaged  in  mining 
coal  in  the  coal  mines  in  Bourbon  county,  near  Godfrey  station, 
on  the  Missouri  River,  Fort  Scott  &  Gulf  railroad.    It  further 
showed  that  the  defendant  claimed  that  the  meat  did  not  com-* 
ply  with  his  contract  of  purchase,  and  that  he  returned  the 
meat  to  the  defendant,  and  claimed  a  rescission  of  the  contract. 
The  ease  was  tried  to  a  jury,  and  certain  special  findings  of 
feet  were  returned.     The  general  verdiot  wag  in  favor  of  the 
defendant,  and  judgment  was  entered  accordingly.    The  plains 
tiff  claims  that  the  judgment  was  erroneous  under  the  spedal 
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findings  of  fact  made  by  the  jury,  and  that  the  court  below 
erred  in  not  granting  him  a  new  trial.  The  special  findings 
of  fact  found  by  the  jury  were  as  follows: 

Ques.  ^.- Where  was  the  meat  delivered  by  the  plaintiff  to 
the  defendant?    ^7i^.-At  Kansas  City. 

Ques.  S.-^Wsa  the  meat  in  ^ood  merchantable  condition  when 
it  was  delivered  by  the  plaintiff  to  the  defendant?  Ans.-No; 
not  quite. 

Ques.  5.-Did  the  plaintiff,  when  he  obtained  the  note  from 
the  defendant's  a^ent,  make  fiilse  or  fraudulent  representations 
to  said  agent,  which  induced  said  agent  to  give  the  note  to  the 
plaintiff?    Ans.-lSo, 

Ques.  ^.-•Was  the  meat  in  as  good  condition  when  it  was  re- 
turned to  the  plaintiff  as  when  he  delivered  the  meat  to  the 
defendant,  except  any  depreciation  arising  from  unsoundness 
when  delivered?    Ans.-Tso. 

Ques.  5.-Was  the  meat  mentioned  in  defendant's  answer  the 
only  consideration  for  the  note  sued  on  in  this  action.  Ans.^ 
Yes. 

QuBs.  ff.-Did  said  defendant  rescind  said  contract  as  soon 
as  he  found  said  meat  was  unmarketable,  and  not  the  kind  of 
meat  contracted  for?  Ans.^Yea. 

Ques.  7.- Did  the  defendant  contract  with  the  plain tifi'  for 
merchantable  meat?  and  did  defendant  make  known  to  plain- 
tiff the  purpose  for  which  he  intended  said  laeoX? .Ans.-Yes. 

Ques.  8.-  Did  the  defendant  return  said  meat  to  plaintiff  so 
soon  as  he  found  it  to  be  unfit  for  the  use  for  which  he  pur- 
chased, and  unmerchantable?  Ans.-Yes. 

Ques.  P.~Did  the  plaintiff  comply  with  his  contract  with  the 
defendant,  as  to  the  different  kinds  of  meat  ordered;  that  is, 
in  reference  to  the  number  of  pounds  of  each  kind  ?  A/w.-lS'o. 

The  sole  question  presented  is,  whether  the  special  findings 

harmonize  with  the  general  verdict?    Counsel  for  plaintiff 

assert  that  the  findings  show  that  the  defendant  did  not  put 

the  plaintiff  in  such  a  condition  as  entitled  him  to  a  rescission 

of  the  contract;  that  the  meat  was  not  returned  in  as  good 

condition  as  it  was  when  he  received  it,  allowing  for  any 

unsoundness  it  had  when  delivered,  and  that  he  failed  to  take 

proper  care  of  the  meat  while  he  retained  it.    These  conclu* 

lions  are  attempted  to  be  forced  from  the  fourth  finding  of 
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&ct  But  we  do  not  think  this  finding,  taken  in  connection 
with  the  other  findings,  can  be  so  construed.  All  that  finding 
is,  when  the  meat  was  returned  it  was  not  in  as  good  condition 
as  delivered,  allowing  for  the  depreciation  of  its  original 
unsoundness.  There  is  no  statement  therein  that  the  defend- 
ant failed  to  exercise  ordinary  care  while  it  was  in  his  posses- 
sion, nor  that  he  surrounded  it  with  other  meat  that  was 
spoiled,  nor  wantonly  exposed  it  to  the  heat  of  the  sun,  as 
counsel  intimate  may  have  been  done.  As  the  law  permits 
the  retention  of  goods  by  the  buyer,  bought  under  circum- 
stances as  these  were,  for  the  time  necessary  to  examine  them, 
and  if  on  examination  the  same  prove  to  be  unmerchantable^ 
to  return  them  without  unreasonable  delay,  and  thus  have  a 
rescission  of  the  sale,  the  defendant  had  the  right  to  so  act  in 
this  case;  and  said  fourth  finding  does  Qot  conflict  with  this 
principle.  The  most  that  can  be  said  of  it,  is,  it  finds  the 
meat  was  damaged,  not  merely  by  its  own  unsoundness,  but 
from  other  causes.  The  finding  does  not  connect  defendant 
with  any  such  iqjury,  except  that  counsel  assumes  that  he  was 
responsible  for  all  injury  or  damage  to  the  meat  from  the 
time  of  its  delivery  to  him  until  his  return  of  it,  not  result- 
ing firom  its  unsoundness.  Such  is  not  the  law.  If  the  goods 
delivered  to  the  buyer  are  inferior  in  quality  to  that  which 
was  warranted  by  the  vendor,  the  vendee  may  refuse  to  accept 
the  goods,  and  return  them;  and  while  in  his  charge  or  pos- 
session he  is  certainly  not  liable  for  injury  to  the  goods  result- 
ing from  no  want  of  due  care  on  his  part.  In  the  absence  of 
all  fault  or  negligence  on  the  part  of  the  defendant,  he  is  not 
chargeable  for  any  damage  or  injury  to  the  meat  on  its  return 
to  the  plaintiff  If  there  was  any  exposure,  or  other  act  com- 
mitted, whereby  the  meat  was  injured  from  other  influences 
than  its  impaired  condition  when  delivered,  nothing  is  con- 
tained in  said  fourth  finding  to  make  the  defendant  responsi- 
ble therefor,  in  view  of  the  general  verdict,  and  the  other 
findings  of  fact 

The  jadgment  will  be  afiirmed. 

All  the  Jnstioea  concurring. 
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Gborgb  N.  Mosbs  y.  Isaao  N.  Morris. 

Pabtt  ;  Bbplsyik;  When  Sheriff  Not  a  Proper  Party,  Where  a  sheriff  seises 
the  personal  property  of  A.  on  an  attachment  against  the  property  of 
B.  and  thei^aher  sells  the  same  at  a  public  sale  upon  a  valid  order  of 
sale  issued  after  judgment  rendered,  and  at  such  sale  delivers  the  actual 
possession  of  the  property  to  the  purchaser,  and  thereafter  has  no  actual 
nor  constructive  possession  of  the  property,  nor  any  interest  therein,  con- 
tingent or  conjoint^  and  no  part  or  connection  with  the  detention  of  the 
property  from  A.,  such  sheriff  is  not  a  proper  party  defendant  in  an  ac- 
tion of  replevin  brought  after  such  sheriff's  sale  to  recover  the  property 
and  damages  for  its  detention.  ILeroy  v.  McOonndl,  S-273;  WiUon  v,  FuL 
ler,  9-177;  YandU  v.  Crane,  13-^344;  Brown  v.  Holmes,  13-482 ;  Ladd  «.  Brewer, 
17-204.] 

Mrar  from  Barton  District  Qmrt. 

Rbplrvik,  to  recover  possession  of  a  frame  building,  brought 
by  MorriSy  against  Moses  and  one  Diffenbacker.  One  Thos.  L. 
Morris  erected  the  building  on  leased  land  situated  in  the  citj 
of  Great  Bend.  Plaintiff  claimed  title  to  the  building  as  pur- 
chaser from  said  Thos.  L.  Morris.  The  date  of  such  purchase 
was  14th  August  1874.  Subsequently  to  such  purchase,  cred- 
itors of   said  Thos.  L.  Morris  caused  said  building  to  be 

m 

attached,  and  sold  at  judicial  sale.  MoseSy  as  sheriff,  made 
such  sale,  and  Diffenbacker  was  the  purchaser  thereat  ^is 
action  was  commenced  in  February  1875.  Trial  at  September 
Term  1876.  Judgment  against  both  defendants.  Moses  moved 
for  a  new  trial,  which  was  refused,  and  he  now  brings  the  case 
here. 

&.  W.  NmockSy  and  Johnson  ^  Davis,  for  plaintiff  in  erroi 

1.  It  is  the  settled  law  of  this  state,  that  the  action  of  re- 
plevin can  be  maintained  only  against  a  person  in  actual  pos- 
session of  the  disputed  property  at  the  time  the  same  is 
mstituted.  8  Eas.  278;  9  Kas.  176;  18  Eas.  844,  482;  17  Kas. 
204;  4  Gray,  441;  106  Mass.  599;  68  N.  0.  504;  6&  K  C.  48«. 
The  testimony  showed  beyond  any  doubt,  that  Moses  had 
nothing  to  do  with  the  possession  of  the  property  at  the  time 
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the  salt  was  brought.  The  general  verdict,  which  asstimed  to 
find  fietcts,  ignored  the  question,  while  the  special  finding  was 
that  he  was  not  in  possession.  This  special  finding  must  con- 
trol the  general  verdict  (8  Eas.  660.)  This  special  finding  is 
equivalent  to  a  finding  that  Moses  was  neither  solely  in  pos- 
session, nor  in  possession  jointly  with  Diffenbacker.  If  it  is 
Bonght  to  sustain  this  judgment  on  the  ground  that  the  jury 
most  have  found  that  Moses  had  such  joint  possession,  then 
we  submit  that  this  would  not  only  be  inconsistent  with  their 
special  findings,  but  wholly  unsupported  by  evidence.  Ifo 
theory  of  joint  possession  can  be  sustained,  unless  such  pos- 
session be  conclusively  assumed  from  the  fact  that  he  was 
once  in  possession,  and  assumed  oflicially  to  sell  the  property. 
There  is  no  such  presumption,  much  less  a  presumption  that 
is  conclusive,  and  if  not  conclusive,  then  the  fact  and  pre- 
sumption are  both  disproved,  for  all  the  evidence  shows  that 
when  he  sold  the  property  he  delivered  possession,  and  no 
longer  had  any  control  over  the  same. 

2.  It  is  suggested  on  behalf  of  defendant  in  error,  that  this 
court  may  strike  out  of  the  prayer  the  clause  asking  specific 
delivery,  and  modify  the  judgment  so  that  it  shall  be  a  judg- 
ment for  the  value  of  the  property  only.  In  other  words,  it  is 
claimed  that  the  form  of  the  action  can  be  changed  in  an 
appellate  court  firom  replevin  to  trespass,  or  trover.  This  of 
course  cannot  be  done;  and  the  judgment  against  plaintiff  in 
error  must  be  reversed* 

A.  A.  Surd  J  and  A.  L.  Williams  j  fpr  defendant  in  error: 

The  action  of  replevin,  under  our  statute,  is  in  every  par- 
ticular equivalent  to  the  common-law  action  of  detinue.  *  The 
decisions  cited  by  plaintiff  in  error  do  not  cover  the  point  in 
question,  as  it  has  never  been  raised  before  or  passed  upon  by 
this  court — the  decisions  only  going  so  far  as  to  decide  that 
the  action  of  replevin  must  be  brought  against  the  party  in 
possession;  but,  under  the  conxmon  law,  detinue  could  be 
maintained  against  a  part^  formerly  in  possession,  who  had 
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wroDgfally  parted  with  that  possession  to  another;  and  it  was 
always  held  that  both  such  parties  should  be  joined  as  defend* 
ants.  (9  M.  &  W.  19;  5  0.  &  R  846.)  In  the  last  of  these 
oases,  the  defendant  Howard  being  in  possession  of  propert^^t 
lawfully  pledged  it  to  the  other  defendant,  Fletcher,  and  the 
plaintiff  demanded  it  of  Fletcher,  and  then  brought  detinue 
against  both.  Tindal,  C.  J.,  says:  '^The  verdict  must  pass 
against  both  defendants,  as  one  could  not  stand  in  a  better 
situation  than  the  other.^'  In  the  other  case  the  court  said: 
*' Detinue  does  not  lie  against  him  who  never  had  possession 
of  the  chattels,  but  it  does  against  him  who  once  had  but  has 
improperly  parted  with  the  possession  of  it."  See  2  Nash's 
Pleading  and  Practice,  818,  814;  4  Miss.  894;  9  Texas,  836; 
5  Yerg.  (Tenn.)  801;  1  Brev.  (S.  C.)  801.  Our  action  of  re- 
plevin  embraces  the  relief  furnished  at  common  law  by  both 
the  actions  of  replevin  and  detinue. 

The  courts  have  almost  universally  laid  down  the  same  rule 
as  adopted  by  the  supreme  court  of  Kansas  upon  the  question 
decided  in  the  cases  referred  to  by  plaintiff  in  error;  but 
wherever  the  real  question  in  this  case  has  been  brought  be- 
fore the  court,  where  a  person  in  wrongful  possession,  or  even 
in  rightful  possession,  transfers  that  possession  wrongfully,  *he 
can  be  joined  with  the  person  in  actual  possession  to  whom 
he  has  transferred,  in  an  action  of  this  kind  under  exactly  the 
same  circumstances  existing  in  this  case;  and  we  ha/ve  been 
unable  to  find  a  single  exception  to  the  rule,  except  where  the 
decision  has  been  afterward  overruled.  See  Brockway  v.  Bur- 
nap^  16  Barb.  809.  And  in  the  case  of  Nichols  v.  Mkhadj  28 
N.  Y.  264,  the  court  says,  on  p.  272: 

^^The  theory  upon  which  these  cases  proceed  is  perfectly 
sound,  and  applies  directly  to  the  present  case.  It  is,  that 
where  a  person  is  in  possession  of  goods  belonging  to  another, 
which  he  is  bound  to  deliver  upon  demand,  if  he,  without 
authority  from  the  owner,  parts  with  that  possession  to  one 
who  refuses  to  deliver  them,  he  is  responsible  in  detinue 
equally  with  the  party  refusing.  He  oontributes  to  the  d^ 
tention.    It  is  the  consequence  of  hia  own  wrongful 
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The  action  in  such  caees  may  properly  be  brought  against 
both,  because  the  acts  of  both  unite  in  producing  the  deten- 
tion." 

That  was  a  case  in  replevin  in  which  both  parties  were  joined 
as  defendants,  and  the  statute  of  New  York  under  which  the 
action  was  brought  is  like  ours,  without  any  material  differ- 
ence; and  it  is  that  case  which  Mr.  Nash  says  expresses  the 
true  construction  of  the  Ohio  code,  and  is  directly  applicable 
to  the  question  at  bar.  As  in  this  case,  the  sheriff  took  wrong- 
ful possession,' refused  to  deliver  upon  demand  of  the  owner, 

and  afterward  transferred  to  the  other  defendant. 

« 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J.:  The  facts  in  this  case  were,  that  on  19i.. 
November  1874,  an  attachment  was  levied  upon  certain  per- 
sonal property  belonging  to  L  N.  Morris  by  the  creditors  of 
one  Thos.  L.  Morris,  as  the  property  of  said  debtor.     Gt  o.  N. 
Moses,  as  sheriff,  served  the  writ.     Afterward  judgment  was 
obtained  in  the  action;  and  on  18th  January  1875  an  order  of 
sale  was  issued  to  said  Moses  as  such  sheriff,  and  on  January 
25th  he  sold  at  sheriff's  sale  the  scud  personal  property  to  one 
C.  F.  Diffenbacker,  to  whom  the  property  was  then  delivered, 
and  who  then  took  actual  possession  and  control  of  the  same. 
Thereafter  sheriff  Moses  had  no  interest  in  the  property,  nor 
care  over  it.     On  February  10th,  the  defendant  in  error,  I.  N. 
Morris,  instituted  in  the  district  court  of  Barton  county  an  ac- 
tion of  replevin  to  obtain  the  possession  of  said  property,  and 
made  said  Moses  and  Diffenbacker  the  defendants.    Prior  to 
the  sheriff's  sale  of  the  property,  (January  25th,)  a  demand 
had  been  made  by  L  N.  Morris  of  the  sheriff  for  the  property, 
and  after  the  sale  to  Diffenbacker  a  like  demand  for  its  pos- 
session was  made  upon  him.    The  defendants  answered  jointly, 
filing  a  general  denial.     On  the  trial,  a  judgment  was  rendered 
in  favor  of  Atorris,  plaintiff,  against  both  defendants,  for  a  re- 
tam  of  the  property  in  controversy,  and  in  case  the  property 
could  not  be  delivered  back,  then  for  the  sum  of  $75,  the  value 
of  the  property,  and  also  for  $85  for  damages  sustained  by  the 
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wrongful  detention  of  said  property,  together  with  all  costs. 

The  defendant  Moses  filed  his  motion  for  a  new  trial,  on  the 

grounds,  among  others,  that  the  verdict  of  the  jury  was  not 

sustained  by  the  evidence;  that  the  special  findings  of  the  jury 

did  not  sustain  the  verdict,  and  for  errors  of  la^  occurring  on 

the  trial  and  excepted  to.     The  jury,  at  Moses'  request,  alsa 

made  special  findings,  as  follows: 

Ques.^Did  Q.  N.  Moses,  as  sheriff  of  Barton  county,  have 
the  property  in  controversy  in  his  possession  at  the  commence- 
ment of  this  action?    Ans.^'So. 

Ques. -^When  did  G.  N.  Moses  sell  said  property?  An$,^On 
the  25th  of  January  1875. 

Ques.-'To  whom  did  he  sell?    A3U.-T0  C.  F.  Diffej^baoker. 

Ques.-^Who  took  possession  of  and  moved  said  property? 
Ans.-C.  F.  Diffenbacker. 

Ques. -Did  the  plaintiff  demand  said  property  of  C.  F.  Dif- 
fenbacker before  the  commencement  of  this  suit?    Ai^s.-Yes. 

The  motion  for  a  new  trial  was  overruled,  and  the  case  is 
here  for  review. 

The  district  court  erred  in  not  sustaining  the  motion  for  a 
new  trial,  as  the  evidence  in  the  case  and  the  special  findings 
of  feet  were  all  against  the  verdict.  On  the  10th  of  February 
1875,  when  the  action  of  replevin  was  commenced  by  the  de- 
fendant in  error,  the  plaintiff  in  error  was  not  wrongfully  de- 
taining the  possession  of  the  property  sued  for,  as  he  then  had 
neither  the  actual  nor  constructive  possession  of  the  same; 
neither  did  he  have  such  possession  conjointly  with  his  co- 
defendant  Dififenbacker;  nor  was  there  any  joint  detention  by' 
him  with  Diffenbacker.  After  the  sale  of  January  26th 
Moses  had  nothing  whatever  to  do  with  the  property,  and  was 
indifferent  to  it.  All  the  evidence  was  one  way.  There  was 
no  conflict,  and  no  variance. 

The  action  of  replevin  under  the  code  is  purely  a  statutory 
one,  and  the  writ  cannot  issue  without  the  afi^davit  of  the 
party,  or  his  agent  or  attorney,  showing  the  property  is  wrong* 
fuOy  detained.  If  a  defendant,  in  good  faith,  and  prior  to  the 
commencement  of  the  action,  has  parted  with  all  legal  and' 
actual  possession  of  tiie  property  sought  to  be  recovered,  and  * 
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the  party  suing  out  the  writ  has  notice  of  Buch  &et,  (ae  in  thia 
case,)  certainly  he  would  not  be  justified  in  swearing  that  such 
party,  simply  because  he  once  bad  the  possession,  was  still 
wrcfngfuliy  detaining  the  same.  K  so,  the  wrongful  detention 
might  ante-date  the  suit  many  months,  even  years.  Without 
either  actual  or  constructive  possession,  there  is  no  power  to 
deliver  the  property;  and  in  the  absence  of  such  possession,  it 
cannot  be  said  that  a  defendant  wrongfully  detains  the  property. 
He  may  have  committed  acts  which  make  him  liable  in  dam- 
ages; and  he  may  be  liable  for  the  value  or  use  of  the  property 
in  an  action  of  another  form;  but  the  action  of  replevin  is  not 
the  proi>er  remedy  in  such  instances.  Tovm  of  Leroy  v.  McCm- 
weB,  8  Kas.  278;  WUson  v.  JMUr,  9  Kas.  176;  YandJU  v.  Qrav^, 
13  Kas.  844;  Brown  v.  Sblmes,  18  Kas.  482;  Ladd  v.  Brewer^ 
17  Kas.  204;  Bogan  v.  Siantenburg,  7  Ohio,  474;  State  of  Ohio 
V.  JermingSj  14  Ohio,  78.  Upon  the  undisputed  fistcts  in  the 
case,  no  judgment  should  hav6  been  rendered  against  the 
plaintiff  in  error. 

The  counsel  for  the  defendant  in  error  has  referred  to  Nichols 
V.  Michaely  28  TS.Y.  264,  as  conclusive;  but  we  find  upon  ex- 
amination of  the  case  that  all  the  court  really  decided  therein, 
upon  this  point,  was,  that  the  fraudulent  vendee  of  goods,  and 
his  assignee  thereof  for  the  benefit  of  creditors,  .are  liable 
in  a  joint  action  by  the  vendor  to  recover  possession.  *'In 
this  view  of  the  case,"  say  the  court,  ^^  an  action  properly  laid 
against  the  vendee,  Primer,  notwithstanding  he  had  assigned 
and  delivered  the  property  to  Michael.  Michael  was  not  a 
bona  fide  purchaser;  the  property  was  in  his  custody  as  trustee 
for  the  benefit  of  Primer's  creditors.  Primer  having  an  interest 
in  the  residuum  after  paying  his  debts."  The  case  at  bar  is  not 
a  parallel  one  with  Nichols  v.  Michael^  supra,  and  this  decision 
is  not  in  conflict  therewithi  Holding  the  general  rule  to  be,! 
that  an  action  to  recover  the  possession  of  personal  property 
ean  be  maintained  only  against  him  who  has  the  actual  or  con- 
structive possession  of  the  same  at  the  commencement'  of  the 
fm%  audi  there  being  no  special  oiircumstknces  taking  this  caser 
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ont  of  this  rale^  the  judgment  of  the  diatrict  court  against  the 
plaintiff  in  error  must  be  reversed,  and  the  case  remanded. 

All  the  Justices  concurring. 


Thb  Statb  of  Kansas,  ex  reL  Chablbs  Tholbn,  t.  Josbph 

W.  Farrbll. 

JtnsncBB  OF  THB  Pbacb,  Jn  OUiet  of  Unt  Class;  At  What  EleeHon  to  be  Chosen. 
Section  48  of  chapter  110  of  Gen.  Stat  of  1868,  ''relating  to  townships  and 

•  township  officers/'  is  valid^  and  is  still  in  force ;  and  under  it  jostioee  of 
the  peace  in  and  for  cities  of  the  first  class,  are  properly  elected  at  the 
regular  city  election  held  on  the  first  Tuesday  in  April,  and  are  not  elected 
at  the  general  election  held  in  November.    [  Ward  v,  Clark,  85-317.] 

Original  Proceedings  in  Quo  Warranto. 

Action  in  the  name  of  The  StaUy  upon  the  relation  of 
Charles  ThoUn^  to  try  the  title  to  the  office  of  justice  of  the 
peace.  The  petition  was  filed  on  the  19tb  of  April  1878,  and 
was  signed  by  Joseph  W.  Taylor,  as  county  attorney  of  Leav- 
enworth county,  and  was  verified  by  TAofen,  relator.  FarreU 
had  been  elected  to  the  office  of  justice  of  the  peace  of  the 
city  of  Leavenworth  in  1876,  and  contended  that  his  term 
would  not  expire  until  the  10th  of  November  1878,  and  that 
his  successor  should  be  chosen  at  the  general  election  to  be 
held  in  November  1878.  At  the  regular  city  election  held 
in  and  for  the  city  of  Leavenworth,  on  the  2d  of  April  1878, 
Tholen  was  elected  a  justice  of  the  peace,  to  succeed  FarrelL 
The  votes  cast  for  such  office  at  such  election  were  duly  re- 
turned to  the  county  clerk,  and  the  county  commissioners  as  a 
board  of  canvassers  duly  canvassed  said  votes  on  the  6th  of 
April,  and  awarded  a  certificate  of  election  to  Tholen^  who 
thereupon  duly  qualified,  and  demanded  the  docket,  books 
and  papers  of  the  office  from  FanrelL^  claiming  that  his  term 
commenced  on  the  8th  of  April.     FarreU  refused  to  give  pos- 
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session  of  the  office,  but  continaed  to  act  as  a  justice  of  the 
peace.  The  case  was  heard  upon  an  agreed  statement  of  &ct8. 
The  subjoined  opinion  was  filed  April  80th. 

Joseph  W.  Taylor^  for  the  relator. 
Thomas  P.  Fmlon^  for  Farrell,  defendant 

The  opinion  of  the  court  was  delivered  by 

Valbntine,  J. :  This  is  an  action  in  the  nature  of  quo  war^ 
rantOy  brought  originally  in  this  court  in  the  name  of  the  state 
by  Joseph  W.  Taylor,  county  attorney  of  Leavenworth  county, 
for  the  purpose  of  having  the  question  determined  whether 
Joseph  W.  Farrell  is  entitled  to  the  office  of  justice  of  the 
peace  in  and  for  Leavenworth  city  in  said  county.  The 
county  attorney  claims  that  Farrell  is  not  entitled  to  said 
office,  and  that  Charles  Tholen  is.  Farrell  claims  under  an 
election  held  in  the  city  of  Leavenworth  on  the  Tuesday  suc- 
ceeding the  first  Monday  in.Ifovember  1876.  Tholen  claims 
under  an  election  held  in  said  city  on  the  first  Tuesday  of 
April  1878.  Both  of  these  elections  cannot,  under  the  stat- 
utes, be  valid.  If  one  is  valid,  the  other  must  necessarily  be 
void.  If  the  one  held  in  November  1876  is  valid,  then  Farrell 
is  entitled  to  the  office.  But  if  the  one  held  in  April  1878  is 
valid,  then  Tholen  is  entitled  to  the  office. 

Leavenworth  city  is  and  has  been  for  many  years  a  city  con- 
taining over  two  thousand  inhabitants,  and  a  city  of  the  first 
class.  On  February  29th  1868,  it  was  enacted  by  the  legis- 
lature, in  an  act  entitled,  ^^An  act  relating  to  townships  and 
township  officers,"  among  other  things,  as  follows : 

"  Sec.  2.  The  annual  township  election  in  the  several  town- 
ships shall  be  held  on  the  first  Tuesday  in  April  of  each 
year.'* 

^*  Sec.  4.  At  the  township  election  in  each  alternate  year 
there  shall  be  elected,  in  each  municipal  township  in  the 
state,  two  justides  of  the  peace;  or  if  the  number  shall  have 
been  increased  as  provided  by  law  in  any  township,  then  such 
increased  number.^' 
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*'Sbo.  48.  Ifo  city  of  more  than  two  thouBand  inhabitants 
shall  be  included  within  the  corporate  limits  of  any  township; 
but  each  of  such  cities  shall  constitute  a  township  for  the  pur- 
pose of  electing  justices  of  the  peace  and  constables,  as  pro- 
vided in  this  act,  and  for  the  exercise  of  the  powers  and 
jurisdiction  of  such  officers,  as  prescribed  by  law.  In  such 
cities  said  officers  shall  be  deeted  at  the  regular  city  electvoru" — 
(Gen.  Stat.  1082, 1083, 1092.) 

Said  section  48  applies  both  to  cities  of  the  first  class  and  to 
cities  of  the  second  class,  and  it  still  continues  to  be  the  law 
precisely  as  it  was  when  it  was  first  enacted,  unless  it  has  been 
subsequently  repealed  or  modified  by  some  sort  of  implication 
arising  from  subsequent  hostile  legislation.  It  has  never  in 
direct  terms  been  repealed  or  modified.  At  the  time  it  was 
passed,  cities  of  the  first  class  held  their  elections  on  the  first 
Tuesday  in  April  of  each  year,  (Gen.  Stat  181,  §§  11, 12,)  and 
cities  of  the  second  class  held  their  elections  on  the  first  Mon- 
day in  April  of  each  year;  (Gen.  Stat.  156,  §11.)  Cities  of 
the  first  class  still  hold  their  elections  on  the  first  Tuesday  in 
April  of  each  year;  (Laws  of  1875,  page  102,  §2.)  But  the 
law  with  reference  to  cities  of  the  second  class  has  been  so 
changed  that  such  cities  now  hold  their  elections  on  the  same 
day  that  cities  of  the  first  class  do,  to-wit,  oh  the  first  Tuesday 
in  April  of  each  year;  (Laws  of  1875,  page  104,  §  1.)  The  law 
with  jespect  to  holding  township  elections  has  been  so 
changed  that  township  elections  are  now  held  on  the  Tuesday 
succeeding  the  first  Monday  in  November  of  each  year;  (Laws 
of  1875,  page  128,  §1.) 

At  the  time  that  said  section  48  was  enacted  there  was  no 
provision  of  law  directing  specifically  who  should  canvass  the 
returns  of  elections  for  justices  of  the  peace  in  cities  of  the 
first  and  second  classes.  The  county  commissioners  canvassed 
the  returns  for  township  officers;  (Gen.  Stat  1084,  §§9, 10;) 
and  the  cily  council  canvassed  the  returns  for  city  officers; 
(Gen.  Stat  142, 158,  §§  52, 25;)  but  the  office  of  justice  of  the 
peace  for  citiep  was  not  specifically  mentioned  in  either  case. 
As  justices  of  the  peace  however  are  township  officers,  and  m 
their  election,  even  in  cities,  is  in  one  sense  a  township  eleo- 
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tion,  we  should  think  that  it  was  probably  the  duty  of  the 
county  commissioners  to  canvass  such  returns.  And  also,  as 
justices  of  the  peace  in  such  cities  are  also  in  one  sense  city 
officers,  and  as  they  are  elected  at  the  city  election,  and  by  the 
electors  of  the  city,  we  should  think  that  it  was  also  proper  for 
the  city  council  to  canvass  such  returns.  In  cities  of  the  sec- 
ond class  we  should  not  only  think  from  the  language  of  the 
statute  that  it  was  proper  for  the  city  council  to  canvass  the 
returns,  but  we  would  also  think  that  it  was  their  duty  to  do 
so.  The  language  however  for  canvassing  election  returns  in 
cities  of  the  first  class  is  not  quite  so  comprehensive  as  it  is  for 
canvassing  election  returns  in  cities  of  the  second  class.  The 
statute  still  provides,  that — 

"At  the  township  election  in  each  alternate  year  there  shall 
be  elected,  in  each  municipal  township  in  the  state,  two  justi- 
ces of  the  peace/'  etc.  (Laws  of  1874,  page  212,  §1.) 

But  the  statute  is  now  so  changed  that  the  regular  township 
election  is  held  on  the  Tuesday  succeeding  the  first  Monday  in 
November  of  each  year,  instead  of  on  the  first  Tuesday  in 
April  of  each  year,  as  formerly.  (Laws  of  1876,  page  128,  §1.) 
The  statute  making  this  change  is  an  amendment  of  section  2 
(above  quoted)  of  the  act  relating  to  townships  and  township 
officers,  and  reads  as  follows: 

"Sec.  2.  The  annual  township  election  in  the  several  town- 
shins  shall  be  held  on  the  Tuesday  succeeding  the  first  Monday 
in  November  1875,  and  on  the  Tuesday  succeeding  the  first 
Monday  in  November  in  each  and  every  year  thereafter,"  etc. 

The  defendant  Farrell  claims  that  this  statute,  which  is 
amended  section  2  as  aforesaid,  repeals  by  implication  that 
clause  of  said  section  48  which  provides  that,  "  In  such  cities 
said  officers  [justices  of  the  peace  and  constables]  shall  be 
elected  at  tl^e  regular  city  election.'^  Now  sidd  amended  sec- 
tion 2  does  not  purport  to  repeal  this  claase;  and  amended 
section  2  and  this  clause  can  stand  together  equally  as  well  as 
the  original  section  2  and  this  clause  could.  Besides,  repeals 
Vy  implication  are  not  fis^vored  in  law.    And  therefore  it  must 
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appear  very  clear  that  such  repeal  was  intended  in  fact  to  bo 
effected,  before  the  courts  can  declare  that  any  sach  repeal  in 
fact  took  place.  But  in  this  case  it  is  very  clear  that  the  legis- 
lature did  not  intend  any  sach  repeal.  As  we  have**  before 
stated,  said  section  48  applies  to  cities  both  of  the  first  class 
and  the  second  class;  and  tlierefore,  if  said  amended  section  2 
repeals  by  implication  said  clause  of  section  48  so  that  it  no 
longer  has  any  application  to  cities  of  the  first  class,  then  it 
also  so  repeals  said  section  2  that  it  no  longer  has  any  applica- 
tion to  cities  of  the  second  class.  That  is,  if  said  amended 
section  2  requires  that  justices  of  the  peace  and  constables  in 
cities  of  the  first  class  must  be  elected  on  the  Tuesday  suc- 
ceeding the  first  Monday  in  November,  instead  of  in  April, 
then  it  also  requires  that  justices  of  the  peace  and  constables 
in  cities  of  the  second  class  ihxxst  also  be  elected  on  the  Tues- 
day succeeding  the  first  Monday  in  November,  instead  of  in 
April.  But  this  cannot  be,  for  reasons  hereafter  to  be  given. 
Said  amended  section  2  was  enacted  February  9th  1875.  And 
on  the  25th  of  said  February,  (only  sixteen  days  thereafter,) 
the  same  legislature  enacted,  with  reference  to  cities  of  the 
second  class,  that — 

"  There  shall  be  elected  on  the  first  Tuesday  of  April  1875, 
and  every  year  thereafter,  the  following  officers,  namely:  A 
mayor,  a  city  marshal,  city  treasurer,  treasurer  of  the  board  of 
education,  and  city  attorney,  and  such  councilmen,  members 
of  the  board  of  edxxceLtiony  justices  of  the  peacCj  and  constables,  oa 
are  required  by  law  to  be  chosen  at  such  election.  ♦  ♦  *  The  coun- 
cilmen, members  of  the  board  of  ednceition ,  justices  of  the  peace^ 
and  police  judge,  shall  hold  their  offices  for  the  term  of  two 
years,  and  all  the  other  officers  for  the  term  of  one  year/' 
(Laws  of  1875,  pages  104, 105,  §1.) 

Now  this  statute,  just  quoted,  recognizes  the  fact  that,  at 
the  time  of  its  passage,  justices  of  the  peace  an(l  constables 
were,  according  to  the  then  existing  law,  required  to  be  elected, 
at  the  regular  ctty  elections,  afterward  to  be  held,  in  cities  of 
the  second  class.  That  is,  the  statute  provides  for  the  election 
of  ^^  such  justices  of  the  peace  and  constables  as  are  required  by 
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law  to  be  chosen  at  sach  elections/'  And  at  the  time  of  the 
passage  of  this  statute  there  was  no  law,  except  said  clause  of 
said  section  48,  which  required  that  justices  of  the  peace  and 
constables  should  be  elected  at  a  city  election.  This  statute  is 
amended  section  13  of  the  act  relating  to  cities  of  the  second 
class,  as  amended  in  1875;  (laws  of  1875,  pages  104,  105.) 
The  original  section  13  as  passed  in  1872,  (laws  of  1872,  page 
195,)  and  as  amended  in  1873,  (liaws  of  1873,  pages  126, 127,) 
also  recognized  the  election  of  justices  of  the  peace  and  consta- 
bles at  city  elections  in  cities  of  the  second  class,  the  same  as 
the  present  amended  sebtion  13  now  does.  Said  section  13 
and  said  section  48  are  the  only  sections,  so  far  as  we  are  in- 
formed, which  have  ever  enacted,  or  even  recognized  the  fact, 
that  justices  of  the  peace  and  constables  should  be  elected  at 
city  election^. 

As  to  canvassing  the  returns  of  votes  cast  for  the  election  of 
justices  of  the  peace  in  cities  of  the  first  class,  we  would  say, 
that,  as  such  cities  are  townships  for  the  purpose  of  electing 
justices  of  the  peace,  (except  as  to  the  fime,  and  manner  of 
holding  the  elections,)  and  as  justices  of  the  peace  are  town- 
ship officers,  it  would  probably  still  be  the  duty  of  the  board 
of  county  commissioners  to  canvass  such  returns;  (Gen.  Stat 
1084, 1085,  §  10;)  although  as  such  justices  are  elected  at  city 
elections,  it  might  also  be  proper  for  the  city  council  to  can- 
vass such  returns.  Section  10  of  the  act  relating  to  townships 
and  township  officers,  passed  February  29th  1868,  (Gen.  Stat 
1084,)  is  still  in  force,  and  it  would  seem  to  give  to  county 
commissioners  such  authority. 

It  is  admitted  in  this  case,  that  Tholen  was  elected  a  justice 
of  the  peace  on  the  first  Tuesday  of  April  1868,  in  and  for 
said  Leavenworth  city,  a  city  of  the  first  class,  provided  that 
the  election  was  properly  held  in  April,  and  not  in  November; 
and  it  is  also  admitted  that  the  board  of  county  commission- 
ers  canvassed  the  returns,  and  declared  Tholen  elected;  that 
he  received  the  certificate  of  his  election,  duly  qualified  by 
taking  the  prescribed  oath  and  giving  bond ;  and  it  is  also  ad- 
mitted that  Farrell  refuses  to  surrender  the  office  to  him. 
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In  our  opinion  the  election  for  justice  of  the  peace  in  the 
city  of  Leavenworth  was  properly  held  in  April;  and  judg- 
ment of  ouster  must  therefore  be  given  in  favor  of  the  state, 
and  against  defendant  Farrell.    Judgment  accordingly. 

All  the  Justices  concarring. 


Danibl  Aikswobth  et  oL  v.  Gborob  D.  Millbb  ei  oL 

1.  Illegal  and  Pbohibited  Contracts^  i^ot  Ei\forced;  Preimption  Ad  oflSit. 
A  person  claiming  a  right  of  preemption  in  certain  land,  under  the  act  of 
congress  known  as  the  preemption  act  of  September  4th  1841,  who  agrees 
for  a  consideration  of  |1,400  to  enter  said  land  and  then  conyey  the  same 
and  who  in  pursuance  of  said  agreement  does  enter  and  convey  the  same, 
first  making  oath  as  required  by  the  thirteenth  section  of  S£id  act,  that 
he  has  not  made  any  such  agreement,  and  after  having  received  |400  of 
said  consideration,  which  is  used  to  pay  the  expenses  of  the  preemption 
and  to  obtain  the  title,  and  while  retaining  possession  of  the  premises, 
cannot  maintain  a  suit  to  have  the  conveyance  executed  by  himself  nor 
the  conveyances  of  his  grantee  vacated  and  annulled  for  the  refusal  of  the 
grantee  to  pay  the  |1,000  still  unpaid.  A  court  of  equity  will  not  extri- 
cate him  from  the  consequences  of  his  own  acts  voluntarily  committed 
to  carry  out  the  illegal  contract. 

2.  ■  AffidavU;  Knowledge  of  Ooniract;  PretumptUm.  In  such  a  suit^ 
such  preemptor  is  conclusively  presumed  to  know  the  contents  of  the 
oath  or  affidavit  made  by  him  on  his  final  proof  by  which  he  obtains  his 
title  to  the  premises,  and  he  cannot  be  heard  to  say  that  he  was  ignorant 
of  the  contents  thereof. 

Mrror  from  Marian  District  Court 

Action  by  MiUer  and  wife  to  set  aside  and  cancel  certidn 
conveyances.  The  necessary  facts  are  set  forth  in  the  opinion. 
The  district  court,  at  April  Term  1876,  gave  judgment  in 
favor  of  MUler  and  wife,  plaintiffi;  and  Ainsworth  Md  SUme^ 
two  of  the  defendants,  now  bring  the  case  here  oh  error. 

Frank  Dosier^  and  C  S.  Bowman^  for  plaintifis  in  error. 
J.  W.  Adyj  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  defendant  in  error  George  D.  Miller 
had  filed  declaratory  statements  for,  and  was  in  posBession  of, 
a  tract  of  land  in  Marion  county,  under  the  congressional  pre- 
emption act  of  4th  September  1841.  With  the  knowledge  and 
consent  of  his  wife,  the  other  defendant  in  error,  he  agreed 
flutammtof      ^^^  Daniel  Ainsworth,  one  of  the  plaintiffi  in  error, 

"««*•  and  one  Qeorge  M.  Berdine,  to  "prove  up"  and 
enter  said  land,  and  then  convey  the  same  to  the  said  Berdine, 
he  (Berdine)  agreeing  to  advance  the  purchase«mpney  ((400) 
to  the  government,  and  then  pay  Miller  $1,000.  In  pursuance 
of  said  agreement  Miller  "  proved  up,''  taking  the  oath  re- 
quired by  the  13th  section  of  the  preemption  act  Berdine 
paid  the  ^00  entry-money,  about  $850  of  which  he  obtained 
by  drawing  a  check  on  a  bank  in  Indiana,  and  getting  Ains- 
worth to  indorse  it,  which  check  was  protested,  and  subse- 
quently paid  by  Ainsworth.  After  making  the  entry,  Miller 
and  his  wife  conveyed  the  land  to  Berdine  in  pursuance  of  the 
previous  agreement,  but  Berdine,  instead  of  paying,  the.  re- 
maining $1,000  of  the  purchase  price,  gave  to  Miller  what  he 
represented  to  be  an  U.  S.  bond  for  $1,000,  and  which  Miller 
believed  to  be  genuine,  but  which  was  in  fact  a  Mexican  bond 
for  $1 ,000.  Upon  the  discovery  of  that  fact.  Miller  demanded 
of  Berdine  the  payment  of  the  $1,000  in  money,  according  to 
the  original  agreement,  but  the  matter  was  finally  adjusted  by 
Miller  returning  the  M^^^^^^  bond  to  Berdine,  and  taking  a 
mortgage  for  $1,000  upon  the  land,  to  secure  the  payment  of 
that  amount  in  ten  days,  with  an  agreement  that  it  should  not 
be  recorded  until  the  ten  days  had  expired  without  payment 
It  was  never  paid.  Prior  to  the  giving  of  the  mortgage,  Ber- 
dine conveyed  the  land  to  Ainsworth,  who  then  conveyed  it 
to  Stone,  a  resident  of  England,  in  consideration  of  a  preex- 
isting debt  Ainsworth,  at  the  time  of  this  conveyance,  was 
Stone's  agent  for  the  purchase  and  sale  of  lands,  ihe  renting 
of  property,  etc.    Stone  accepted  the  conveyance.    The  deed 
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to  him  was  recorded  by  Ainsworth,  but  was  held  by  him  as 
his  agent,  to  await  the  issuance  of  the  patent  before  delivery. 
Upon  discovering  that  these  conveyances  had  been  made, 
Miller  and  wife  brought  suit  against  Berdine,  Ainsworth  and 
Stone,  to  set  aside  the  same,  charging  fraud  against  all  of  them, 
but  without  offering  to  return  the  $400  entry-money.  Berdine 
and  Stone  were  served  by  publication,  but  Berdine  did  not 
answer.  Ainsworth  and  Stone  filed  separate  answers,  each  de- 
nying the  fraud  imputed,  and  asserting  their  bona  fides^  and 
also  alleging  the  fact  of  the  oath  in  accordance  with  the  18th 
section  of  the  preemption  act 

Objection  was  made  to  the  introduction  of  any  evidence, 
under  the  petition,  because  it  did  not  state  sufficient  facts,  and 
a  demurrer  to  the  evidence  was  filed,  because  a  cause  of  action 
had  not  been  proved,  which  objection  and  demurrer  were 
overruled,  and  exceptions  duly  taken.  .The  questions  of  fact 
were  referred  to  a  jury,  who  made  special  answers,  and  ren- 
dered a  general  verdict  in  favor  of  plaintifis,  upon  the  strength 
of  which  the  court  decreed  to  the  plaintiffs  all  the  relief  asked, 
but  without  ordering  or  providing  for  the  repayment  of  the 
$400  entry-money  advanced  by  Berdine  or  Ainsworth.  The 
defendants  moved  for  a  new  trial,  which  was  refused,  and  they 
bring  the  case  here. 

The  facts  in  this  case  prevent  any  recovery  on  the  part  oi 
the  defendants  in  error  in  the  court  below,  and  therefore  the 
judgment  is  erroneous.     No  contract  prohibited  by  the  ex- 
press provisions  of  a  statute  can  be  enforced  in  any  court, 
either  of  law  or  equity;  and  where  an  illegal  contract  has  been 
111*  loon-      ^°  P^'*^  performed,  a  court  of  justice  will  alto- 
Mfor%S*by      gether  refrain  from  adjudicating  between  the  par- 
**'*'^  ties  tainted  with  the  wrong,  on  the  ground  that  ex 

turpi  causa  ncn  oritur  actio.  Generally,  those  who  violate  law 
in  their  dealings  with  one  another,  are  left  precisely  in  the 
same  condition  they  placed  themselves.  Where  money  is 
paid  in  pursuance  of  an  illegal  contract,  the  consideration  of 
course  fails,  for  it  is  impossible  for  the  party  who  has  paid  the 
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money  to  enforce  the  performance  of  the  illegal  contract 
Still,  no  action  will  lie  to  recover  it  back  again.  The  reason 
of  this  is,  that  the  law  will  not  assist  a  party  to  an  illegal  con* 
tract  He  has  lost  hb  money,  it  is  true,  in  such  a  case,  but 
he  has  lost  it  by  his  own  folly  or  wrong  in  entering  into  a 
transaction  which  the  law  forbids.  The  end  attempted  to  be 
reached  by  this  principle  is,  to' restrain  and  discourage  a  viola- 
tion of  law  by  withholding  a  remedy  founded  on  the  illegal 
contract  Said  Lord  Mansfield,  in  Hvlman  v.  Johnson^  Com. 
B.  Rep.  848,  **  the  objection  that  a  contract  is  immoral,  or  ille- 
gal, as  between  plaintiff  and  defendant,  sounds  at  all  times 
very  ill  in  the  mouth  of  a  defendant.  It  is  not  for  his  sake 
that  the  objection  is  ever  allowed,  but  is  founded  on  the  gen- 
eral principles  of  policy,  which  the  defendanf  has  the  ad- 
vantage of,  contrary  to  the  real  justice  between  himself  and 
the  plaintiff."  So,  where  it  appears  in  a  case,  that  a  plaintiff 
cannot  make  out  a  claim,  except  through  an  alleged  transac- 
tion with  which  he  is  tainted,  such  claim  cannot  be  efiectual 
in  a  court.  Thus,  "  Those  who  make  the  covinous  convey- 
ances, and  other  acts  denounced  by  the  statute  of  fraud  and 
perjuries,  are  not  permitted  to  apply  to  the  courts  for  extrica- 
tion from  the  consequences  of  their  fraudulent  acts,  if  the 
grantee  prove  false  to  the  secret  trust  reposed  in  him."  We 
need  only  refer  to  the  preemption  act  of  1841,  5  U.  S.  Stat,  at 
Large,  456,  as  conclusive  proof  of  the  express  illegality  of  the 
transactions  between  Miller  and  Berdine.  Section  13  pro- 
vides that  a  person  claiming  a  right  of  entry  under  said  act, 
^^shall  make  oath  that  he  or  she  has  not,  directly  or  indirectly, 
made  any  agreement  or  contract,  in  any  way  or  manner,  with 
any  person  or  persons  whatsoever,  by  which  the  title  which  he 
he  or  she  might  acquire  from  the  government  of  the  United 
States,  should  inure,  in  whole  or  in  part,  to  the  benefi.t  of  any 
person  except  himself  or  herself;  and  if  any  person  taking 
SQch  oath  shall  swear  falsely  in  the  premises,  he  or  she  shall 
be  subject  to  all  the  pains  and  penalties  of  perjury,  and  shall 
forfeU  the  money  which  he  or  she  may  have  paid  for  said  land, 
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and  all  right  and  title  to  the  same;  and  any  grant  or  convey- 
ance which  he  or  she  may  have  made,  except  in  the  hands  oi 
bona  Jide  purchasers  for  a  valuable  consideratibn,  shall  be  null 
and  void."  This  section  is  plain,  direct  and  certain  in  its 
terms,  and  was  openly  violated  by  Miller  on  11th  September 
1875,  when  he  subscribed  to  and  took  the  oath  before  the  reg- 
ter  of  the  land  office,  at  Wichiti,  that  "  he  had  not  directly  or 
indirectly  made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any, person  or  persons  whatsoever,  by  which  the 
title  which  he  was  then  seeking  to  acquire  from  the  govern- 
ment should  inure,  in  whole  or  in  part,  to  the  benefit  of  any 
person  except  himself."  The  arrangement  on  the  part  of 
Miller  was,  to  make  the  final  proof,  including  the  oath  taken 
by  him,  and  then  to  convey  and  give  possession  of  the  prem« 
ises  to  Berdine.  Berdine  substantially  said  to  Miller:  ^^I  will 
give  you  $1,400  for  your  land,  if  you  will  agree  to  sell  it  to 
me;  if  you  will  agree  to  swear  that  you  have  not  sold  it  to 
me ;  if  you  will  agree  to  enter  it,  and  will  agree  to  give  me  a 
deed."  Miller  said  to  Berdine:  "For  $1,400  I  agree  to  sell 
the  land  to  you;  agree  to  swear  that  I  have  not  sold  it  to 
you;  agree  to  enter  it,  and  agree  to  give  you  a  deed,"  Cer- 
tainly under  such  a  contract,  no  specific  performance  could  be 
decreed  in  favor  of  Berdine;  nor  can  Miller,  who  comes  thus 
unclean  into  a  court  of  justice,  have  a  right  of  action  against 
a  particeps  in  the  fraud,  based  upon  the  refusal  of  such  party 
to  carry  out  his  part  of  the  illegal  contract. 

From  the  findings  of  the  jury,  Miller  has  not  been  very 
greatly  overreached.  He  is  in  the  possession  of  the  premises, 
which  were  paid  for  by  Berdine  and  Ainsworth;  no  b<ma  Jide 
purchaser  has  obtained  any  title  or  interest  in  the  same;  Ber- 
dine and  Ainsworth  can  never  assert  any  title,  owing  to  their 
criminality  in  the  transaction;  and  unless  the  United  States 
steps  in  and  cancels  the  fraudulent  entry,  and  dispossesses  Mil- 
ler and  wife,  they  are  still  the  gainers  by  the  bargain,  notwith- 
standing they  stupidly  accepted  a  worthless  Mexican  bond  of 
|1,000  for  a  promised  U.  S.  bond  of  that  denomination.    It  iM 
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true,  that  Miller's  title  is  cloaded  by  his  own  conveyance,  but 
Berdine  and  Ainsworth  lose  the  (400.  This  case  literally  veri- 
fies the  old  maxim,  that  "honesty  is  the  best  policy."  The 
excuse  of  Miller,  that  he  did  not  know  what  the  affidavit  con- 
tained, which  was  sworn  to  by  him*  in  making  his  final  proof, 
does  not,  in  this  proceeding,  assist  him.    He  derives  his  title 

under  such  affidavit,  and  cannot  be  heard  to  say  he 
kiiowi4g«ti  disowns  its  statements.    K  the  maker  of  such  an  af- 

fidavit  shall  be  permitted  to  deny  its  contents,  or 
plead  ignorance  of  its  language,  after  having  obtained  benefit 
from  its  use,  or  after  it  has  subserved  his  purpose,  there  is  no 
saying  to  what  extent  the  excuse  of  ignorance  might  be  car- 
ried. It  would  always  be  urged  in  false  oaths;  and  if  this 
qualification  should  be  inserted  in  said  section  18,  the  oath 
provided  for  would  become  nugatory.  Within  the  rule,  that 
all  men  are  presumed  cognizant  of  the  law,  both  Miller  and 
his  wife  were  bound  to  know  the  character  of  the  affidavit  re- 
quired to  be  filed  to  enter  the  land  in  controversy,  and  they 
will  not  not  now  be  heard  to  say  they  were  ignorant  Ignor- 
antia  juris  non  ezcuaat.  Whether  Miller  was  in  fact  acquainted 
with  all  the  contents  of  his  affidavit  of  final  proof,  is  immate- 
rial. It  was  his  duty  to  know  its  contents.  The  law  &vors  no 
trifling  with  oaths,  and  in  this  case  estops  him  from  pleading 
ignorance. 

Neither  the  petition  nor  the  evidence  in  the  case,  nor  the 
findings  of  the  jury,  alone,  or  together,  state  sufficient  facts 
to  authorize  any  judgment  for  the  defendants  in  error.  The 
judgment  of  the  district  court  must  be  reversed,  and  the  case 
remanded. 

AH  the  Justices  concurring. 
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Thb  Statb  of  Kansas  v.  H.  A.  Shapbk. 

FoRXER  Conviction,  Qxm  a  Pled  ofOuiUy**  When  No  Bar  to  a  Subiegueni 
ComplaifU.  Two  complaints  were  filed  charging  defendant  with  eellinji; 
liquor  without  a  license  to  the  same  person  at  the  same  place,  but  on  dif- 
ferent days  about  a  week  apart  He  pleaded  guilty  to  the  first,  and  was 
sentenced;  and  then  plead  this  conviction  in  bar  of  the  second  prosecu- 
tion. The  prosecuting  witness  was  sworn,  and  over  defendant's  objection 
testified  that  there  were  the  two  sales  on  the  two  days  named  in  the 
complaints,  ffdd,  That,  as  upon  the  fiEu;e  of  the  complaints  two  separate 
ofienses  appear  to  be  charged,  and  that,  although  the  matter  of  exact 
time  may  be  so  fkr  immaterial  that  under  each  complaint  either  offense 
might  be  proved,  (5  Reporter,  Brmtman  v»  Stale,  794,)  yet  as  in  conse- 
quence of  the  plea  of  guilty  no  testimony  was  in  fiact  ofi'ered  on  the  trial 
of  the  first  complaint,  proof  was  admissible  on  the  trial  of  the  second  of 
the  exact  time  of  the  two  offenses;  and  the  plea  to  the  first  will  be  con- 
sidered as  made  to  the  offense  committed  on  the  very  day  named  there- 
in, and  the  conviction  a  bar  to  prosecution  for  only  that  offense.  [SUUe 
V.  Kuhuke,  30-464;  State  «.  Ingram,  16-14,  and  cases  cited;  StaU  v.  Eom&» 

man,  16-452,  and  cases  dted.j 

* 

Error  from  Osage  District  Court 

Complaint  for  violation  of  §  8  of  the  dramshop  act.  Plea, 
former  conviction.  Trial  by  the  court,  without  a  jury,  at  the 
October  Term  1877.  Finding,  guilty.  The  defendant  was 
sentenced  to  pay  a  fine  of  $100,  and  the  costs  of  prosecution, 
and  to  stand  committed  until  the  same  were  paid — and  he 
now  brings  the  case  here  by  appeal.  All  necessary  £&cts  are 
stated  in  the  opinion,  infra. 

James  Rogers^  and  E.  M.  Sanford^  for  appellant,  contended 
that  the  court  erred  in  not  edistaining  the  defense  of  ^^  former 
conviction" — and  in  support  of  their  theory  of  the  law,  they 
cited  the  following  authorities:  Commonwealth  v.  Carroll^  15 
Gray,  409;  Slate  v.  Layton,  25  Iowa,  193;  Holt  v.  State^  88  Ghu 
187;  State  v.  Haynes,  85  Vt ;  State  v.  SmaU,  81  Miss.  197;  Staie 
V.  Lindley,  14  Ind.  881 ;  Hughes  v.  State^  85  Ala.  451 ;  People  v. 
SamderSy  4  Parker  (K  Y.)  196;  Roeeo  v.  StaU^  87  Miss.  857; 


JANUARY  TERM,  1878.  227 

Opinion  of  the  Ckmrt. 

State  V.  Keoffhy  18  La.  An.  248;  Wilson  v.  State^  24  Conn.  67; 
26  Penn.  St.  513;  Price  v.  Slate,  19  Ohio,  428;  Bexv.Sheen^ 
2  Car.  &  P.  684;  Stevens  v.  Fassett,  27  Me.  226. 

Wm.  Thomsony  for  The  State,  contended  that,  under  the 
&ct8  of  this  case,  the  "  former  conviction  "  pleaded  by  appel- 
lant was  no  bar  to  this  prosecution,  and  cited  the  following  au- 
thorities: 2  Hale,  179,  244;  Hawk,  b.  2,  c.  85,  §8;  People  v. 
MeGowan,  n  Wend.  886;  McQuaidv.  ThePeople^Z  Qilman; 
PeopU  V.  Toumsendy  8  Hill,  479;  4  Blacks.  Com.  885;  8  Leach, 
541;  2  Russ.  721;  9  East,  441;  Duncan  v.  Cone,  6  Dana,  295; 
1  Archibald,  899;  1  Bishop  Cr.  L.,  §§884,  885, 895, 801;  Rake 
t?.  Pope,  7  Ala.  161;  StaU  v.  Demit,  2  Hill  (S.  0.)  282;  Eoberia 
V.  Slate,  14  Ga.  8;  15  Ga.  264;  People  v.  Oramer,  3  Park.  171; 
Commcfnweallh  v.  CarroU,  15  Mass.  411;  1  Park.  Or.  R  184; 
Thach.  206;  Roscoe  on  Grim.  Law,  198;  6  British  Crown 
Cases,  200;  Commonwealth  v.  Sutherland,  109  Mass.  842. 

The  opinion  of  the  court  was  delivered  bj 

Brewbr,  J.:  Two  complaints  were  filed,  charginj^  defend* 
ant  with  selling  liquor  without  license  to  the  same  person  at 
the  same  place,  but  on  different  days — one,  on  August  22d, 
and  the  other  on  August  27th.  The  complaints  were  in  all 
respects  alike  except  in  the  statement  of  the  time  of  the  com- 
mission of  the  offense.  Shafer  pleaded  ^^  guilty''  to  the  first 
charge,  and  was  fined,  and  then  plead  "former  conviction''  in 
bar  of  the  last  complaint.  The  complaining  witness  in  the 
two  prosecutions  was  sworn,  and  testified  over  the  objection  of 
tbe  defendant,  that  there  were  the  two  separate  sales,  one  on 
the  22d,  and  the  other  on  the  27th.  Defendant  was  thereupon 
found  guilty  on  the  second  complaint,  and  sentenced;  and 
from  that  sentence  appeals  to  this  court  And  the  only  ques- 
tion presented  is,  whether  the  conviction  under  the  first 
charge  is  a  bar  to  the  prosecution  under  the  se'cond.  The 
argument  of  the  learned  counsel  for  appellant  is,  substan- 
tially, that  in  a  complaint  like  this  the  matter  of  exact  time  is 
immaterial;  that  the  offense  could  be  proved  to  have  occurred 
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on  a  day  other  than  that  named  in  the  complaint;  that  under 
a  charge  of  a  sale  on  the  22d,  proof  of  a  sale  on  the  27th  was 
competent,  and  would  sustain  a  conviction;  that  a  plea  of 
guilty  to  a  complaint,  is  a  plea  of  guilty  to  any  offense  that 
could  have  been  proven  under  such  complaint,  and  a  sentence 
upon  such  plea  is  a  final  disposition  as  to  such  charge,  and  a 
bar  to  any  subsequent  prosecution  therefor;  and  that  there- 
fore, the  conviction  upon  the  plea  of  guilty,  to  the  first  com- 
plaint, was  a  final  disposition  as  to  any  offense  that  could  have 
been  proved  under  such  complaint,  and  a  bar  to  any  prosecu- 
tion therefor.  This  argument  is  ingenious,  plausible,  and  ex- 
ceedingly well  put  by  the  learned  counsel,  but  is  not  well 
founded.  That  there  were  two  offenses,  that  defendant  was 
liable  to  a  separate  prosecution  and  separate  punis^ipent  for 
each,  is  not  questioned.  That  upon  the  fiace  of  the  papers  two 
separate  offenses  appear  to  be  charged,  and  that  the  ordinary 
construction  of  written  instruments  would  make  them  refer  to 
distinct  transactions,  is  clear.  A  plea  of  guilty  is  an  admission 
of  guilt  as  to  only  one  offense,  and  not  as  to  two,  or  more;  and 
we  apprehend  the  rule  to  be,  that  where  prima  facie  the  two 
complaints  charge  distinct  offenses,  a  conviction  under  one  is 
no  bar  to  a  prosecution  under  the  other,  without  proof  aiiwide 
that  the  same  transaction  is  complained  of  in  the  two  actions. 
Here  no  such  proof  was  offered;  and  the  only  evidence  there 
was,  established  the  two  offenses.  But  say  counsel,  How  can 
it  be  known  what  testimony  would  have  been  offered  in  sup- 
port of  the  first  complaint?  non  eonaiat^  but  that  if  a  trial  had 
been  had  upon  a  plea  of  "  not  guilty,"  the  testimony  might 
have  been  solely  of  a  sale  on  the  27th,  the  very  same  sale  of 
which  defendant  is  now  complained  against;  but  that  now  no 
such  testimony  is  possible,  an4  we  must  take  the  charge  as 
broad  enough  and  as  in  &ct  covering  every  offense  which 
could  have  been  proved  under  it.  To  this,  counsel  for  the 
state  forcibly  replies,  that  if  this  were  good  law  the  defendant 
would  take  more  by  a  plea  of  guilty,  than  by  a  trial  and  con- 
viction of  guilt;  that  in  the  former  case  he  would  be  punished 
for  but  one  offense,  and  freed  from  punishment  for  all  others  of 
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like  character  which  were  committed  within  two  years  prior 
to  the  charge,  while  in  the  latter  case,  under  proper  allega* 
lions  and  proofi,  he  may  be  punished  not  merely  for  the  one, 
but  for  all  the  others.     It  seems  to  us  that  if  testimony  outside 
the  record  be,  as  claimed,  incompetent,  then  the  defendant  can 
claim  his  prior  conviction  as  a  bar  to  only  the  particular  act 
specifically  described,  (and  confessed  by  his  plea,)  and  that  he 
cannot  use  it  as  a  shield  to  cover  all  similar  offenses.     We  note 
the  elpressions  referred  to  by  counsel  in  many  authorities, 
that  a  conviction  or  acquittal  is  a  bar  to  subsequent  prosecu- 
tion, not  merely  for  the  specific  offense  charged,  but  also  for 
all  embraced  in  or  provable  under  the  first  indictment  or  in* 
formation.    But  such  expressions  must  be  construed  in  refer- 
ence  to  the  SsLcta  and  questions  presented  in  the  cases  where 
the  expressions  occur.     Thus,  a  charge  of  murder  includes 
manslaughter,  and  assault.     Of  course,   an  acquittal  on  a 
charge  of  murder  is  a  bar  to  prosecution  for  manslaughter  as 
to  the  same  homicide.     The  latter  offense  was  provable  under 
the  first  charge.     Again,  some  offenses,  such  as  murder,  are  in- 
capable of  repetition.     Again,  in  many  of  the  cases  the  iden- 
tity of  the  acts  done  was  not  in  dispute,  but  merely  a  question 
as  to  the  character  of  the  offense.     In  many  of  these  cases 
there  are  doubtless  expressipns  accurate  enough  in  reference 
to  the  questions  therein,  but  which  would  not  be  appropriate 
to  this  case,  and  would,  if  used,  state  the  law  incorrectly.     See 
ou  the  general  question  here  involved,  the  many  authorities 
cited  by  the  counsel  for  the  state. 

Of  course,  we  are  deciding  the  case  presented  to  us  by  the 
record,  wherein  it  is  shown  that  the  "former  conviction" 
ple^ided  and  relied  upon  as  a  bar  to  the  prosecution  was  upon 
the  defendants  plea  of  "  guilty"  to  a  specific  charge  alleging 
the  commission  of  a  particular  offense  on  a  certain  designated 
<iay;  and  what  is  said  in  this  opinion  is  not  to  be  taken  as  ap- 
plying to  a  case  where  the  plea  of  "former  conviction/'  or 
"former  acquittal,"  is  based  upon  a  judgment  given  upon  the 
trial  of  an  issue  joined  upon  a  plea  of  "not  guilty."  [^Brinh- 
sum  r.  State,  5  Reporter,  794.]    It  will  be  time  enough  to  de- 
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cide  that  case  when  it  comes  properly  before  as.     In  the  case 
now  before  us  we  see  no  error  in  the  ruling,  and  the  judg- 
ment will  be  affirmed. 
All  the  Justices  concurring. 


JOHV  8.  DOOLITTLB  Y.  JaMES  W.  FbRRT  Ct  oL 

1.  Indorsbxbnt  ov  Nbootiablb  Papkb;  Inqdied  OorUraoL  The  contract 
which  the  law  implies  from  the  indorsement  of  a  negotiable  note,  is  as 
coQclusive  against  parol  testimony  as  though  it  were  written  out  in  full 
above  the  indorser's  signature. 

2. Contract  of  Indorsement;  Parol  Tetiimony,    Parol  testimony  is  in« 

admissible  to  change  a  simple,  unqualified  indorsement,  whether  in  full 
or  in  blank,  into  an  indorsement  without  recourse.  [Iroo^'oy  v.  Bank,  23«- 
881,  333, 334;  Sdaver  v.  Snivdy,  24-672.] 

Mror  from  Chase  District  Coitrt. 

Action  by  Doolittle  as  plaintiff,  against  J.  W.  Ferry  and  C.  C. 

WatsoUy  partners,  defendants,  as  indorsers  upon  the  following 

promissory  note: 

$700.  Cottonwood  Falls,  Kas.,  Dec'r  9, 1873. 

Five  months  after  date  I  promise  to  pay  to  James  W.  Ferry 
and  C.  C.  Watson,  or  order,  seven  hundred  dollars,  for  value 
received,  at  eight  per  cent,  per  annum  until  paid. 

Samuel  D.  Hudson. 

The  indorsement  on  the  note  was  as  follows:  "Pay  to  J.  8. 
Doolittle:  Ferry  ^  Watson.^^  Plaintiff  offered  the  note  and  in- 
dorsement in  evidence,  and  made  proof  of  due  protest,  and 
notice  to  defendants.  The  defendants  claimed,,  and  offered 
testimony  over  the  objection  and  exception  of  the  plaintiff^ 
that  there  was  a  parol  agreement  or  understanding  that  their 
indorsement  of  the  note  was  not  to  charge  them  as  indorsers, 
but  for  the  sole  purpose  of  transferring  the  title  to  the  note. 
Trial  at  May  Term  1876.  At  defendants'  request,  the  court 
gave  the  following  instruction  to  the  jury : 
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"If  the  jury  find  from  all  the  evidence  that  at  the  time  the 
names  of  Perry  k  Watson  were  placed  upon  the  back  .of  the 
note,  as  set  forth  in  the  pleadings,  it  was  understood  between 
said  Ferry  &  Watson,  or  either  of  them,  and  the  said  plaintiff, 
(Doolittle,)  that  the  said  Ferry  &  Watson  were  not  to  be  per- 
sonally liable  under  any  circumstances  to  pay  said  note,  and 
that  said  plaintiff  was  to  look  solely  and  only  for  the  payment 
of  said  note  to  the  maker  thereof,  and  the  mortgaged  premises, 
then  and  in  such  case  the  jury  will  find  for  the  defendants." 

The  plaintiff  excepted  to  this  instruction.     Verdict  for  the 

defendants.    I^ew  trial  refused,  and  plaintiff  now  brings  the 

case  here. 

GiUett  ^  Forde,  for  plaintiff. 
Stem/  ^  Sedgwick^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brbwsr,  J. :  The  defendants  were  the  payees  of  a  negotiable 
note,  and  transferred  the  same  to  plaintiff  in  error,  by  an  in- 
dorsement in  these  words:  *'^Pay  to  J".  S.  Doolittle. — ^Fbrry  k 
Watson."  And  the  important  question  is,  whether  testimony 
is  competent  to  show  a  parol  contract,  contemporaneous  with 
said  indorsement,  that  the  indorsers  should  under  no  event 
become  liable  to  the  indorsee  in  consequence  of  said  indorse- 
ment, and  that  the  same  should  be  operative  simply  to  transfer 
the  title  to  the  paper.  That  from  such  indorsement  the  law 
implies  a  well-defined  contract,  and  that  such  contract  casts  a 
conditional  liability  on  the  indorser,  is  conceded.  And  that 
Buch  implied  contract  is  conclusive  as  between  remote  parties 
to  the  note  without  any  notice  of  different  express  contract,  is 
clear.  But  the  difficult  question  is,  whether  as  between  the 
immediate  parties  the  implied  contract  is  to  be  treated  as  a 
written  agreement  which  cannot  be  overthrown  by  parol  testi- 
mony. If  the  contract  which  the  law  implies  is  in  fact  written 
oat  above  the  signature  of  the  indorser,  no  one  doubts  that  it 
is  conclusive.  Is  that  which  is  implied  equally  conclusive? 
In  2  Parsons  on  Kotes  and  Bills,  p.  28,  the  author  says: 

'^The  exact  question  is  this:  Suppose  over  an  indorsement 
IB  agreement  is  written  out  in  full,  setting  forth  exactly  the 
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same  promises  which  the  law  implies  from  a  blank  indorse- 
ment: suppose  further,  that  in  an  action  by  the  indorsee  upon 
this  indorsement  evidence  was  offered  by  either  party  which 
was  inadmissible  on  the  ground  that  it  varied  a  written  agree- 
ment: would  the  same  evidence  be  inadmissible  in  the  same 
action y  if  the  indorsement  were  in  blank?  We  are  strongly 
disposed  to  say  that  it  would  be  so,  as  a  general  rule,  and  to 
consider  those  cases  in  which  such  evidence  would  seem  to  be 
admissible  as  exceptions." 

With  the  principle  thus  enunciated  we  concur.  The  con- 
tract which  the  law  implies  is  of  the  same  force  as  though  it 
were  reduced  to  writing,  and  can  be  limited  or  impeached  by 
only  the  same  kind  of  testimony.  It  would  be  folly  to  assert 
that  the  authorities  are  all  in  harmony,  and  that  the  cases  in 
which  testimony  of  a  parol  agreement  has  been  admitted  to 
vary  the  effect  of  an  indorsement  can  all  be  reconciled  as  mere 
exceptions  to  and  not  in  conflict  with  this  rule.  But  the  rule 
itself  is  well  supported  by  authority,  and  seems  to  us  resting 
upon  sound  foundations,  and  conducive  to  the  stability  and 
value  of  negotiable  paper.  The  law  gives  to  an  indorsement 
a  twofold  force.  It  operates  to  transfer  title;  it  is  the  assump- 
tion of  a  conditional  liability.  If  an  absolute  liability  is  de- 
sired, apt  words  are  well  known,  and  in  common  use.  A 
waiver  of  notice  and  protest,  written  above  the  indorsement, 
will  make  the  liability  certain — the  liability  of  a  surety ,  it 
may  be,  but  still  a  fixed  and  certain  liability  on  the  instruments 
If  a  transfer  of  title  without  assumption  of  liability  is  sought, 
equally  apt  and  well-known  words  are  at  hand.  "Without 
recourse/'  relieves  the  indorser.  Where  the  law  furnishes 
such  apt,  brief^  and  well-known  expressions  for  making  the 
indorsement  accomplish  exactly  what  the  parties  may  desire, 
wise  policy  demands  that  each  form  of  indorsement  should 
conclusively  carry  with  it  the  liability  which  it  implies.  There 
are  no  instruments  concerning  which  it  is  more  important  that 
the  rules  shc^uld  be  clear,  settled,  and  conclusive,  than  nego- 
tiable paper.  Such  paper  subserves  an  invaluable  purpose  in 
business  transactions,  and  should  tell  upon  its  face  the  whole 
stoi7  of  its  obligations.    Where  for  convenience,  andta  iacil- 
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itate  bosinesB,  certain  short  forms  and  expressions  are  used,  to 
which  the  law  has  attached  certain  implications,  those  implica- 
tions should  be  as  conclusive  upon  all  the  parties  as  though 
the  fall  contract  were  reduced  to  writing.  In  a  note  by  Judge 
Redfield  to  the  case  of  DdU  v.  OeoTj  to  which  we  shall  refer 
hereafter,  to  be  found  in  12  Am.  Law.  Reg.  (n.  s.)  p.  88,  it  is 
said: 

'^The  abstract  question,  whether  the  legal  intendment  of  a 
contract  or  instrument  is  any  more  open  to  explanation  by  oral 
proof,  than  the  very  language  used,  is  one  which  can  properly 
admit  of  no  doubt.  The  legal  or  natural  implications,  attend* 
aot  upon  the  use  of  a  term,  are  as  much'  a  part  of  the  Man* 
gnaffe'  of  a  contract  or  instrument,  as  are  the  more  direct  and 
exphcit  meanings  attached  to  the  words.'' 

In  1  Daniel  on  Negotiable  Instruments,  p.  688,  the  author 

says: 

''But  when  it  appears  from  an  inspection  of  the  paper  that 
the  party  is  an  indorser,  there  seems  to  us  no  just  ground  for 
the  distinction  taken  between  the  implied  contracts  arising 
from  his  mere  name  thereon  written,  and  contracts  written  out 
m  extenso.  The  indorsement  seldom  consists  of  anything  more 
than  the  indorser's  signature;  but  if  the  agreement  imported 
bj  that  signature  were  written  over  it  in  full,  the  undertaking 
of  the  indorser  would  not  be  more  clearly  defined  than  it  is 
by  the  signature  itself.  Its  presence  and  position  upon  the  in* 
strament  are  as  plain  a  manifestation  of  the  intention  of  the 
party  as  if  it  were  set  forth  in  express  words,  and  parol  evi- 
dence should  not  be  admitted  to  vary  or  contradict  it." 

And  again,  on  the  succeeding  page,  after  noticing  the  fact 

that  an  indorsement  is  in  effect  the  drawing  of  a  new  bill,  he 

adds: 

"The  following  general  rule  may  therefore  be  stated,  to- wit: 
ihai  man  <ietum  by  an  immediate  indarsee  against  an  indorser  ^  no 
ecidmee  is  admissible  that  wovld  not  be  admissible  m  m  suH  by  a 
Ifoarty  in  privily  with  the  drawer  against  him.** 

And  again: 

^'Accordingly,  the  indorser  cannot  show  against  his  indorsee 
that  it  was  agreed  that  he  should  not  be  liable,  and  that  hiB 
mdorsemeot  was  without  recourse  on  him." 
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The  case  of  Dak' v.  Gear^  88  Conn.  15,  ia  a  very  strong,  clear 
case  in  point,  in  which  the  court  in  reply  to  the  claim  that  as 
between  the  indorser  and  indorsee  parol  testimony  was  ad- 
missible, uses  this  language:  "But  the  answer  must  be,  that 
the  contract  of  indorsement  is  implied  by  law  as  clearly  and 
perfectly  from  the  blank  indorsement  of  a  negotiable  note, 
irrespective  of  any  contingency  of  negotiation,  as  if  written 
out  in  full  when  indorsed."  In  that  case,  as  well  as  in  Daniel's 
treatise,  some  three  or  four  limitations  or  exceptions  are  no- 
ticed, as,  where  the  indorsement  was  without  consideration  — 
or,  upon  trust  for  some  special  purpose,  as  for  collection  merely 
— or,  where  there  was  an  equity  arising  from  an  antecedent 
transaction,  including  an  agreement  that  the  note  should  be 
taken  in  sole  reliance  on  the  responsibility  of  the  maker,  and 
that  it  was  indorsed  in  order  to  transfer  the  title  in  pursuance 
of  such  agreement,  and  where  the  attempt  to  enforce  it  would 
be  a  fraud.  It  is  unnecessary  in  this  case  to  inquire  whether 
these  limitations  and  exceptions  are  justly  recognized,  for 
while  counsel  for  defendants  in  error  claim  that  the  allega- 
tions of  their  answer  bring  the  case  within  the  last  exception, 
we  fail  to  see  anything  in  it  beyond  a  mere  claim  of  an  agree- 
ment that  they  were  not  to  be  held  liable  on  their  indorsement. 
And  in  respect  to  their  answer,  we  cannot  do  better  than  quote 
the  language  of  the  court  in  Dale  v.  Gear^  supra:  "But  this 
plea  shows  no  agency,  trust,  equitable  relation,  or  equity  con- 
nected with  an  antecedent  transaction  constituting  a  considera- 
tion for  the  agreement,  or  which  would  justify  a  court  of  equity 
in  interfering  to  prevent  an  enforcement  of  the  contract  of  war- 
ranty which  the  law  implies.  It  presents  a  naked  case  of  an 
attempt  to  prove,  by  parol,  that  a  clear  and  unambiguous  con. 
tract  of  warranty  is  not  such,  and  to  contradict  it  in  terms — 
to  turn  an  indorsement  without  restrictioriy  before  maturity,  into 
a  restricted  indorsement.  Such  a  plea  cannot  be  sustained  with- 
out a  violation  of  essential  principles.''  See  also,  as  authorities : 
1  Greenl.  on  Bv.,  §276,  note  2;  Lee  v.  PiUy  37  Ind.  107;  WS- 
son  V.  Black,  6  Blackf.  509;  Bartlett  v.  Lee,  88  Ga.  491;  Wood^ 
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uxxrd  V.  Foster,  18  Gratt  205 ;  Bank  of  Albion  v.  Smith,  27  Barb. 
489;  Fassin  v.  Hubbard,  55  N.  Y.  466 ;  U.  S.  Bank  v.  Dunn,  6 
Pet  51;  Howe  v,  MerrUl,  6  Ousb.  80;  Prescott  Bank  v.  Caverly, 
7  Gray,  217;  Wright  v.  Morse,  9  Gray,  887;  Bighw  v.  Chiton,  18 
Ghray,  810;  Goudyv.  Hardin,  7  Taunt  159.  The  case  oi  Dam 
V.  Broum,  4  Otto,  428,  does  not  conflict  with  the  views  herein 
expressed,  for  there  the  evidence  was  of  a  cotemporaneons 
written  agreement. 

For  the  error  in  the  ruling  of  the  court  in  this  respect,  the 
judgment  mast  be  reversed,  and  the  case  remanded  for  a  new 
trial.  We  think  it  probably  unnecessary  to  consider  the  other 
errors  alleged,  and  therefore  content  ourselves  with  the  decis- 
ion of  this  question. 

All  the  Justices  concurring. 


Albbbt  Fanson  v.  Charles  E.  Linslbt. 

L  Sktoff;  Implied  OonbracL  A  cause  of  action  founded  upon  an  implied 
contract  may  be  the  8ul]rject  of  set-off.  [SievenB  v.  Able,  15-584;  Read  «. 
J^fria,  1&-534,  and  cases  cited.] 

1 Where  Tori  may  he  Waived;  Benefit  to  Wnmffdoer,    Whenerer  one 

peraon  eommits  a  wrong  or  tort  against  the  estate  of  another,  with  the 
intention  of  benefiting  his  own  estate,  the  law  will,  at  the  election  of 
the  partsr  injured,  imply  or  presume  a  contract  on  the  part  of  the  wrong- 
doer to  pay  to  the  party  injured  the  full  value  of  all  benefits  resulting 
to  such  wrongdoer.  And  when  the  injured  party  elects  to  waive  the 
tort,  his  cause  of  action  may  be  used  as  a  set-ofil  IStewart  v,  Baldereton, 
10-131,  142;  ChaUisi  v.  Wylie,  36-509.] 

1  — — ^  When  Tori  may  not  be  Waived;  Naked  Treepaea.  Where  one  per- 
son commits  a  wrong  or  tort  against  another,  without  any  intention  of 
benefiting  his  own  estate,  and  his  own  estate  is  not  thereby  benefited, 
the  law  will  not  imply  or  presume  a  contract  on  the  part  of  such  wrong- 
doer to  pay  for  the  resulting  damages;  and  such  cause  of  action  cannot 
be  used  as  a  set-ofif.    [Tighlmeyer  v.  Mangold,  20-00.] 

Error  Jrom  Clay  District  Court. 

AUf  necessary  fiicts,  pleadings,  and  proceedings  are  set  forth 
m  the  opinion.    Linsley,  as  plaintiff,  had  judgment  at  the  No- 
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vember  Term  1876  of  the  diBtrict  oourt,  and  defendant  FcoMon 
brings  the  case  here  on  error. 


(a  M.  KeUogg^  for  plaintiff  in  error. 
C  M.  Anihonj/j  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J, :  This  action  was  commenced  in  a  justice's 
BtatMnmtof     ^^"rt,  and  after  judgment,  was  appealed  to  the  dis- 


thteaM.       ^,^^5^  court    The  plaintiff's  bill  of  particulars  reads 

as  follows : 

Olat  Obnter,  Clat  Co.,  Kab.j  Sept  18, 1876. 
▲•  F ANSON,  Db.     To  Chas.  E.  Linsley: 
For  work  and  labor  performed,  repairing  and  running  a 
steam  threshing  machine,  from  Aug.  20th  1876  to  Sept 
10th  1876, 18  days'  work,  at  $2  per  day,    .    .    .    $86.00 

Cr.,  cash, $6.00 

Balance  due 81.00 

The  defendant's  amended  bill  of  particulars,  after  the  title^ 
reads  as  as  follows: 

L  The  defendant  for  a  first  defense  to  the  plaintiff's  bill  of 
particulars  herein,  says,  that  he  denies  each  and  every  allega- 
tion therein  contained. 

IL  The  defendant  further  answering  says,  that  the  cause  of 
action  of  the  plaintiff  herein  arises  upon  a  contract  for  the 
employment  of  the  plaintiff  by  the  defendant  as  an  engineer 
of  a  steam  threshing-machine  owned  by  the  defendant,  and 
that  after  the  machine  had  been  run  for  the  period  of  eleven 
days  during  the  threshing  season  of  1876,  by  the  plaintiff  as 
its  engineer,  the  defendant  discovering  a  defect  in  the  ma- 
chinery of  said  machine  determined  to  abandon  its  use,  and 
in  pursaance  of  such  determination  the  defendant  laid  up  and 
housed  said  machine;  and  that  afterward,  while  said  machine 
was  laid  up  and  housed,  he  [the  plaintiff]  took  possession  of 
said  machine  and  ran  the  same  for  the  period  of  three  days, 
and  that  the  use  of  said  machine  was  worth  the  sum  of  fifteen 
dollars  per  day,^  amounting  to  the  sum  of  forty-five  dollars,  for 
which  the  defendant  asks  judgment  of  the  plaintiff. 

III.  The  defendant  further  answdring  says,  that  the  tj^nse 
;Of  action  herein  set  forth  by  the -plaintiff,  arises  upon  a  con- 
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tract  for  the  employment  by  the  defendant  of  the  plaintiff  as 
an  engineer  of  a  steam  threshing-machine;  that  daring  the 
absence  of  the  defendant,  the  plaintiff,  without  the  knowledge 
or  consent  of  the  defendant,  took  possession  of  the  said  ma- 
chine, and  moved  it  a  great  distance  from  where  it  was  left 
bj  the  defendant,  so  that  it  cost  the  defendant  the  sum  of  $12 
to  get  said  machine  back  to  the  place  from  where  it  was  taken 
by  the  plaintiff.  The  defendant  further  says  that  while  the 
plaintiff  was  so  in  possession  of  said  machine,  said  machine 
was  damaged  in  the  sum  of  fifteen  dollars.  The  defendant 
aaks  judgment  against  the  plaintiff  for  said  sum  of  twenty- 
five  dollars. 

The  defendant  asks  judgment  against  the  plaintifi  for  the 
Bum  of  seventy-two  dollars. 

The  plaintiff  demurred  to  said  second  and  third  paragraphs, 
on  the  ground  that  they  did  not  state  &cts  sufficient  to  consti- 
tate  any  defense  to  the  plaintiff's  cause  of  action,  or  to  entitle 
the  defendant  to  any  relief.  The  demurrer  was  to  each  para- 
graph separately.  The  defendant  asked  the  court  to  sustain 
the  demurrer  as  to  the  plaintiff's  bill  of  particulars,  but  th^ 
court  refused,  and  sustained  the  same  as  to  both  of  said  second 
and  third  paragraphs.  Judgment  was  rendered  in  favor  of 
the  plaintiff  and  against  the  defendant. 

Counsel  have  entered  into  the  following  agreement  in  this 

ease,  to-wit: 

"It  is  agreed  by  counsel,  that  all  informalities  and  irreg- 
tlarities  appearing  herein  are  waived,  and  that  the  only 
qnestioQS  herein  are — Mrsty  Did  the  court  err  in  refusing  to 
carry  the  plaintiff's  demurrer  back  to  and  to  sustain  the 
same  to  the  plaintiff's  bill  of  particulars?  and  second^  did 
the  court  err  in  sustaining  the  plaintiff's  demurrer  to  the 
second  and  third  paragraphs  of  the  defendant's  bill  of  par- 
ticulars ?  *' 

We  do  not  think  that  the  court  below  erred  in  refusing  to 

sustain  said  demurrer  as  to  the  plaintiff's  bill  of  particulars. 

Said  bill  evidently  stated  facts  sufficient  to  consti- 

'k^:'S3r'     tut^  a  cause  of  action.    Facts  are  not  stated  with 


the  same  degree  of  elaborateness  and  formality  in 
justices  courts  that  they  are  in  tiie  district  courts. 
We  think  the  court  below  erred  in  sustaining  said  demurrer 
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to  the  defendant's  bill  of  particulars,  or  answer.  The  second 
and  third  paragraphs,  respectively,  as  we  think,  if  construed 
liberally,  as  bills  of  particulars  filed  in  justices  court  ought  to 
be  construed,  stated  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. And  this  is  the  only  question  said  demurrer  raised.  But 
i.8«i.oir;  im.  from  counsel's  brief  we  would  suppose  that  counsel 
p     oontnctB.  ^^  ^^^  really  wish  us  to  decide  this  question  only, 

but  do  wish  us  to  decide  whether  both  the  causes  of  action 
actually  set  forth  in  said  second  and  third  paragraphs  are 
proper  subjects  of  set-oflF  or  counterclaim  in  this  action.  In 
aftwer  to  this  question  we  would  say,  that  we  think  the  first 
cauqe  of  action  stated  in  the  defendant's  bill  of  particulars  is 
a  proper  subject  of  set-off  in  this  action;  but  that  the  second 
cause  of  action  stated  therein  is  not  a  proper  subject  of  either 
set-off  or  counterclaim.  *^In  this  state,  any  cause  of  action 
arising  from  contract,  whether  it  be  for  liquidated  demand,  or 
for  unliquidated  damages,  may  constitute  a  set-off,  and  be 
pleaded  as  such,  in  any  action  founded  upon  contract,  whether 
such  action  be  for  a  liquidated  demand,  or  for  unliquidated 
damages."  {Stevens  v.  Able^  15  Kas.  584;  Bead  v.  Jeffries^  16 
Eas.  584.)  Also  in  this  state,  causes  of  action,  legal  and  equit- 
able, for  liquidated  and  unliquidated  damages,  or  for  other  re- 
lief, may  all  be  united  in  one  action  when  all  arise  out  of 
contracts  either  express  or  implied.  (Gen.  Stat  645,  §83.) 
And  causes  of  action  founded  upon  implied  contracts  may  be 
assigned  so  as  to  give  to  the  assignee  the  right  to  recover  there- 
on in  his  own  name.  {Stewart  v.  Balderston^  10  Kas.  181.)  And 
no  good  reason  can  be  given,  as  we  think,  why  causes  of  action 
founded  upon  implied  contracts  may  not  be  pleaded  in  set-off 
as  well  as  any  other  causes  of  action.  The  statute  does  not 
attempt  to  confine  set-off  to  any  particular  kind  or  kinds  of 
contract,  but  leaves  the  matter  open,  so  that  it  may  be  applied 
in  all  cases  of  contract  A  set-off  therefore,  under  the  statute, 
may  be  a  cause  of  action  arising  out  of  any  kind  of  contract, 
and  may  be  set  up  by  the  defendant  in  an  action  founded  upon 
any  like  cause  of  action.  (Gen.  Stat  649,  §  98;  see  also  Norden 
V.  JoneSy  88  Wis.  600.)    The  cause  of  action  set  up  in  defend- 
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aat's  second  defense  is  really  founded  upon  a  tort.  But  it  is 
also  founded  upon  an  implied  contract,  at  the  election  of  the 
LWb«itoctms7  defendant.     That  is,  the  defendant  may  waive  the 

^"^^^  tort,  if  he  chooses,  and  treat  his  cause  of  action  as 
one  arising  upon  an  implied  contract  The  wrong  committed 
by  the  plaintiff'  affected  his  estate.  It  benefited  the  estate  of 
the  plaintiff.  And  it  was  committed  for  the  purpose  of  bene- 
fiting the  estate  of  the  plaintiff.  And  therefore  it  will  be  pre- 
sumed or  implied  that  the  plaintiff  agreed  to  pay  for  such 
benefit  We  think  it  is  well  settled,  that  wherever  one  person 
commits  a  wrong  or  tort  against  the  estate  of  another,  with 
the  intention  of  benefiting  his  own  estate,  the  law  will,  at  the 
election  of  the  party  injured,  imply  or  presume  a  contract  on 
the  part  of  the  wrongdoer  to  pay  to  the  party  injured  the  full 
valae  of  all  benefits  resulting  to  such  wrongdoer.  {Stewart  v. 
Balderstony  10  Eas.  142;  Tightmeyer  v.  Mangold^  ante,  p.  90,  and 
cases  there  cited.)  The  party  injured  may  in  such  a  case 
elect  to  sue  upon  the  implied  contract  for  the  value  of  the  ben- 
efits received  by  the  wrongdoer,  or  he  may  sue  upon  the  tort 
for  the  damages  which  he  himself  has  sustained.  According 
to  the  defendant's  bill  of  particulars  in  this  case,  the  value  of 
the  use  of  said  threshing-machine  for  the  three  days  which  the 
pbintiff  used  it,  was  ^5.  If  this  bill  of  particulars  were  true, 
the  defendant  should  have  recovered  that  amount;  or  rather, 
after  setting-off  one  claim  against  the  other  he  should  have  re- 
covered the  balance  due. 

We  do  not  think  that  the  cause  of  action  stated  in  defend- 
ants third  defense  is  a  proper  subject  of  either  set-off  or  coun* 

LVikMitMiMM  t®''^!*!'^*  It  ^^^8  not  appear  from  such  defense 
Mk»Mtl2^  that  the  plaintiff  received  or  expected  to  receive 
any  benefit  from  his  wrongdoing;  and  the  relief  asked  for  by 
the  defendant  is  not  for  the  value  of  any  benefit  resulting  to 
the  plaintiff,  but  is  for  damages  sustained  by  the  defendant 
The  caase  of  action  therefore  does  not  arise  firom  any  contract 
exprees  or  implied;  {Tightmeyer  v,  Mongoldj  supra;)  and  there- 
fore it  cannot  \)e  pleaded  by  the  defendant  as  a  set-off.  And 
said  cause  of  action  has  no  connection  with  the  employment  of 
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said  plaintiff  by  the  defendant  to  operate,  or  in  operating,  said 
threshing-machine  for  the  defendant,  and  hence  it  cannot  be 
pleaded  by  the  defendant  as  a  counterclaim. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

All  the  Justices  concurring. 


8.  B.  Gbbbhwood  t.  P.  B.  Bbav. 

Pbbebvimo  TamMOHT;  No  Pretun^pUon,  thai  ihe  Record  Ooniaku  aU  ihe  A^ 
denee.  Where  the  record  reada,  that "  The  plaintiff  to  maintain  the  iasaes 
on  his  part  offered  and  prodaced  in  evidence  the  following  testimony," 
then  gives  certain  testimony,  and  adds,  ''The  plaintiff  having  rested  his 
case,  the  defendant  to  maintain  the  issues  on  his  part  offered  only  the 
following  testimony,"  and  after  other  testimony,  then  states,  ''Here  de- 
fendant rested  his  case,"  and  nothing  is  said  aboat  any  rebutting  testi- 
mony, nor  concerning  the  case  being  then  closed,  and  no  affirmative 
statement  is  contained  in  the  record  that  all  the  testimony  is  preserved, 
and  one  of  the  material  findings  of  the  court  is  based  upon  the  conditions 
of  a  certain  chattel  mortgage,  and  said  chattel  mortgage  is  not  contained 
in  the  record,  hdd,  that  it  does  not  appear  that  all  the  testimony  on  the 
trial  is  in  the  record,  and  that  upon  the  record  as  thus  submitted,  we 
cannot  say  whether  the  findings  of  fact  by  the  district  court  are  against 
the  evidence.  [Topeka  v,  TiOtU^  5-426;  Moody  v.  Arthur^  16-410;  Dewey  v. 
LimooU,  20-684;  Winstead  v.  Standeford,  21-278;  Ocmm*r9  «.  Faulkner,  27* 
172.] 

Error  from  Crawford  Districi  OofwrU 

QuESTiOKS  of  practice  only,  are  decided  in  this  case.  The 
district  court,  at  the  Ji^uarj  Term  1876,  gave  judgment  in 
favor  of  Beaafij  defendant,  and  plaintiff  Oreenwoodj  brings  the 
case  here. 

r 

Sucker  BroB.j  and  C.  D.  8ayre$,  for  plaintifi. 
J?.  F.  Purselj  and  M.  A.  Wood,  for  defendant 
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The  opinion  of  the  court  was  delivered  bj 

HoETON,  C.  J.:  The  record  in  this  case  is  in  an  nnsatis- 
fectory  condition,  and  so  mnch  so,  that  it  is  impossible  to  pass 
upon  the  questions  presented  by  the  counsel  for  the  plaintiff 
The  action  was  brought  in  the  court  below  under  section  568 
of  the  code,  by  Greenwood  against  Bean,  to  vacate  a  judgment 
rendered  in  an  action  of  replevin  in  the  same  court  on  6tb 
January  1876,  in  favor  of  said  Beau  and  against  said  Green- 
wood, the  former  having  been  the  plaintiff  and  the  latter  the 
defendant  in  said  replevin  action.    In  this  action,  the  petition 
alleged  that  in  the  original  action  of  Bean  against  Greenwood, 
the  cause  of  action  grew  out  of  a  chattel  mortgage  given  to 
Bean  by  the  firm  of  Sellers  A  Co.,  under  which  Bean  claimed 
to  have  a  special  ownership  in  certain  drugs,  merchandise,  etc., 
and  by  which  he  was  entitled  to  the  immediate  possession  of 
the  personal  property  which  had  been  levied  upon  as  the  prop- 
erty of  Sellers  k  Co.  by  said  Greenwood  as  sheriff  of  Crawford 
county,  at  the  instance  of  J.  W.  Wood  k  Co.,  creditors  of 
Sellers  k  Co.;  that  said  chattel  mortgage  was  given  to  said 
Bean  to  secure  the  payment  of  two  promissory  notes  executed 
hy  Sellers  ft  Co.,  and  that  before  the  institution  of  the  suit  in 
replevin  by  Bean,  he  had  sold  and  transferred  the  nptes  to 
other  parties  and  had  no  longer  any  interest  therein;  that 
Bean  practiced  fraud  in  obtaining  the  judgment,  by  his  false 
statement^  as  a  witness  in  his  own  behalf,  that  at  the  com- 
mencement of  the  replevin  action  he  was  the  owner  of  the 
two  notes.     On  the  trial  of  this  action,  the  district  court,  a 
jury  having  been  waived,  found  among  other  conclusions  of 
&ct,  that  the  right  of  Bean  to  recover  in  the  replevin  action 
against  Greenwood  depended  upon  his  rights  under  the  chattel 
mortgage  executed  to  him  by  Sellers  k  Co.,  and  that  Bean 
neither  committed  fraud  nor  corrupt  perjury  in  said  action. 
The  oonclosions  of  fact  are  attacked  as  unsupported  by  the 
testimony  in  the  case;  and  yet  there  is  no  copy  of  the  said 
chattel  mortgage  contained  in  the  record,  nor  is  tiie  snbstano^ 
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of  said  mortgage  anywhere  set  forth.  All  that  is  shown  con- 
cerning it  is,  that  it  was  executed  on  the  15th  of  October  1874, 
to  Bean  by  Sellers  &  Co.,  and  was  given  to  secure  two  promis- 
sory notes  of  even  date  therewith  payable  to  Bean  or  order, 
and  due  the  15th  days  of  March  and  October  1876.  There  is 
no  affirmative  statement  that  the  record  contains  all  the  evi- 
dence. This  is  necessary,  or  its  equivalent,  to  obtain  a  review 
in  this  court  of  conclusions  of  fact  on  the  ground  that  they 
are  against  the  evidence.  Prior  to  the  testimony  the  state- 
ment is,  **The  plaintiff  to  maintain  the  issues  on  his  part 
offered  and  produced  in  evidence  the  following  testimony." 
After  certain  evidence  offered  by  the  plaintiff,  is  tbis  state- 
ment: <^The  plaintiff  having"  rested  his  case,  the  defendant  to 
maintain  the  issues  on  his  part  offered  only  the  following  testis* 
mony.*'  Following  the  testimony  produced  by  defendant, 
comes  this  statement:  '^Here  defendant  rested  his  case." 
Nothing  is  said  about  any  rebuttal,  nor  concerning  the  case 
being  closed,  nor  that  the  testimony  then  ceased.  In  this  con- 
dition, and  especially  in  view  of  the  finding  of  fact  by  the 
court  as  to  the  chattel  mortgage,  we  cannot  say  that  all  the 
testimony  is  given. 

While  it  is  true,  as  a  general  proposition,  that  the  transfer 
of  the  two  notes  by  Bean,  would  thereby  transfer  any  security 
taken  in  the  way  of  a  chattel  mortgage,  yet  the  parties  to  such 
an  instrument  might  provide  otherwise,  at  least  so  far  as  the 
possession  of  the  property  was  concerned;  and  in  the  absence 
of  the  full  terms  and  conditions  of  such  chattel  mortgage,  we 
are  not  at  liberty  to  say  whether  the  findings  of  fisust  by  the 
court  below  were  against  the  evidence  or  not  As  was  aptly 
remarked  by  this  court  in  the  case  of  City  of  Topeka  v.  Tattle^ 
5  Kas.  425,  it  is  the  fault  of  the  plaintiff  in  error,  that  the  evi* 
dence  is  not  all  here;  and  if  as  a  fiaict,  all  the  testimony  is 
contained  in  the  record,  it  is  the  &ult  of  such  party,  that  an 
affirmative  allegation  to  that  effect,  or  some  statement  which 
would  plainly  show  this,  was  not  inserted  in  the  record.  There 
can  never  be  any  reasonable  excuse  for  such  an  omission,  when 
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we  are  called  upon  to  decide  whether  the  findings  of  fact  are 
supported  by  the  testimony. 

In  view  of  the  record  presented  to  us,  we  cannot  say,  as  to 
the  alleged  errors  in  admitting  certain  testimony,  whether 
they  were  material  or  not. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurriDg. 


W.  H.  Sapp  v.  Comm'rs  oj  Brown  County. 

Taz-Salb  CnenviOATn;  Aitignment;  Tous  Law  Oonttnud.  On  the  lat  day 
of  Jane  1866,  the  county  treasurer  of  Brown  county  issued  a  tax-sale 
certificate  on  a  tax  sale  made  of  certain  land  in  May  1862,  for  taxes  lev- 
ied on  said  land  in  1861,  and  on  the  same  day  the  county  clerk  assigned 
said  certificate  to  W.  The  tax  sale  was  valid,  but  the  tax-sale  certificate, 
with  its  assignment,  was  void,  on  account  of  a  want  of  power  in  said 
officers  to  issue  said  certificate,  and  to  assign  the  same.  The  assignee 
afterward  received  a  tax  deed  on  said  certificate,  which  tax  deed  was 
also  void.  Afterward  he  conveyed  his  interest  in  the  land  to  S.»  by  a 
quitclaim  deed.  Said  assignee  and  S.  paid  in  money  all  the  taxes,  pen- 
alties, interest,  and  costs  due  on  said  lar^  for  all  the  years  from  1861  up 
to  1869,  but  they  were  fully  cognizant  at  the  time  of  such  payment  of  all 
the  £icts  having  any  connection  therewith.  Held,  That  S.  cannot  now 
recover  said  money  back  from  said  county;  and  that  {85  of  the  tax  law 
of  1866,  and  2 121  of  the  tax  law  of  1868,  where  they  mention  a  tax  sale, 
relate  to  the  original  tax  sale  made  by  the  county  treasurer,  and  not  to 
the  subsequent  assignment  of  a  tax-sale  certificate  made  by  the  county 
derk.  IPhiUipt  v.  Ckmm'n,  5-412;  Omm'rt  v.  Walker,  8-431;  R.  R.  v. 
Common,  16-587;  Oomm'rs  v.  Oaddard,  22-389;  CommWs  v.  Faulkner,  27-170; 
Thime$9.Stumpff,  33-53;  Atchiion  v.  SUOe,  34-392.] 

Error  frcm  Brown  District  CcfwrU 

Thb  subjoined  opinion  contains  a  full  statement  of  all  neo- 
essarj  facts.  The  district  court,  at  April  Term  1876,  gave 
judgment  in  favor  of  the  Board  of  County  Comrnissumers,  de- 
fendant, and  plaintijS*  Sapp  brings  the  case  here  for  review. 

W.  D.  Webb,  for  plaintiffl 

Cw  ^  Berrjfj  county  attorney,  for  defendant 
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"sold/'  and  ^^sale/'  as  used  in  the  foregoing  statute,  relate 
to  and  include  the  subsequent  assignmmts  of  the  tax-sale  cer- 
tificates by  the  county  clerk,  as  well  as  the  original  sale  of  the 
land  made  by  the  county  treasurer;  and  that  the  word  "pur- 
chaser," as  used  in  said  statute  is  a  comprehensive  term  in- 
cluding the  subsequent  assignee  of  the  county,  as  well  as  the 
original  pvarchaser  from  the  county  treasurer  at  the  original  tax 
sale.  Evidently  however,  the  legislature  did  not  intend  any 
such  thing.  Everywhere  in  the  statutes  relating  to  tax  sales^ 
(passed  prior  to  the  rendition  of  the  judgment  in  this  case,) 
these  words  seem  to  have  been  used  with  reference  to  the 
original  tax  sale,  and  not  with  reference  to  assignments.  The 
legislature  in  passing  such  statutes  did  not  seem  to  have  in 
contemplation  void  assignments  made  upon  valid  tax  sales. 
But  everywhere  they  seem  to  have  had  in  contemplation  onlj 
void  tax  sales  proper,  and  such  sales  only  as  were  void  for 
some  error  or  irregularity  existing  at  the  time  or  before  the 
making  of  such  sales.  In  the  present  case  the  sale  was  valid, 
and  it  was  only  the  subsequent  assignment  of  the  title,  and 
of  the  the  tax-sale  certificates,  that  were  void. 
The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justioes  concurring. 


H.  C.  Fox  V.  T.  J.  Hudson  et  al 

1.  IirjUKcriOK  Bond;  When  lAabUitif  Attachei,  An  injunction  undertaking 
is  given  to  secure  to  the  party  injured  the  damages  he  may  so^in,  if  it 
be  finally  decided  that  the  injunction  onght  not  to  have  been  granted. 
A  judgment  on  the  merits  of  the  action  against  the  party  obtaining  a 
preliminary  injunction,  is  a  final  decision  that  the  injunction  ought  not 
to  have  been  granted;  and  in  such  a  case  a  liability  arises  on  the  under- 
taking, whether  such  injunction  was  or  was  not  granted  in  the  first  in- 
stance upon  notice  and  proof,  and  whether  a  formal  order  dissolving  the 
ii^nncdon  be  entered  of  recovd,  or  not    IMHehiU  v.  AiUtsan»  80-888.] 
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1  Pbincipal  and  SuBSinr;  Agreement  cf  Principal,  Anierior  to  Judgment; 
Ddcey  of  OredUor.  Where  a  judgment  la  rendered  against  principal  and 
surety,  in  which  the  relations  of  principal  and  surety  are  properly  cer- 
tified, the  surety  cannot  thereafter  obtain  an  injunction  to  stay  the  levy 
of  an  execution  upon  his  property,  on  the  ground  that  prior  to  the  judg- 
ment the  creditor  agreed  with  the  principal,  in  consideration  of  the 
tatter's  withdrawing  his  answer,  that  he  would  not  attempt  to  collect  the 
judgment  from  the  principal  until  he  had  exhausted  the  surety's  prop- 
erty, nor  on  the  ground  that  the  creditor  had  delayed  issuing  execution 
on  the  judgment  until  the  principal,  who  had  personal  property  suffi- 
dent  to  satisfy  the  judgment,  had  become  insolvent  [Marbourg  v.  Smithy 
11-^654.] 

JError  from  Wilson  Disirict  Court 

Ikjukction,  brought  by  JFox  against  Hudson  and  A.  E.  Smithy 
sheriff,  etc.  At  the  February  Term  1877,  the  district  court 
Buatained  a  demurrer  to  the  petition,  and  thereupon  made  an 
order  dissolving  a  temporary  injunction  theretofore  granted. 
From  such  order,  and  decision,  Fox  appeals,  and  brings  the 
case  here. 

Sierry  ^  Sedgwick^  for  plaintiff. 
Hudson  ^  Shorty  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bbewieb,  J. :  The  defendant  Hudson  commenced  an  action 
in  the  district  court  of  Wilson  county  against  one  Dustin,  and 
stoi«n«Dtor  *he  plaintiff  in  error,  upon  a  promissory  note,  charg- 
^^*^  ing  Dustin  as  maker  and  Fox  as  indorser,  and  to 
foreclose  a  mortgage  given  to  secure  this  note.  The  allega- 
tions in  Hudson's  petition  were  to  the  effect,  that  Dustin  had 
executed  the  note  and  mortgage  sued  upon  to  Fox,  who  for  a 
valuable  consideration  indorsed  the  note  and  assigned  the 
mortgage  to  Hudson.  Fox  denied  under  oath  the  fact  of  his 
indorsement  of  the  note,  but  alleging  if  he  did  so  indorse  the 
same,  it  was  upon  an  agreement  which  released  him  from  all 
liability.  Hudson  filed  a  reply  to  this  answer,  taking  issue 
upon  it.  Dustin  filed  an  answer,  admitting  the  execution  of 
the  note  and  mortgaige  to  Fox,  and  his  transfer  of  the  same  to 
Hudson,  btt  alleged  in  substance,  that  prior  to  such  transfer 
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he  had  paid  a  large  sum  of  money  thereon,  of  which  payment 
Hudson  had  knowledge  at  the  time  he  purchased  the  mort- 
gage. Hudson  took  issue  upon  this  answer  also.  At  the  time 
when  by  the  rules  of  pleading  the  case  was  triable^  and  the 
oause  stood  at  issue  as  to  all  parties  ready  for  trial,  Dustin  was 
confined  to  his  bed  by  sickness,  and  was  about  to  make  appli- 
cation for  a  continuance  of  said  cause  upon  that  ground. 
Hudson  hearing  of  this  went  to  him,  and  agreed  with  him, 
without  the  knowledge  or  consent  of  Fox,  that  if  he  would 
withdraw  his  answer  in  said  caus^,  and  allow  a  judgment  as 
upon  a  default,  that  he,  Hudson,  after  the  sale  of  the  mort- 
gaged property,  would  not  attempt  to  collect  the  balance  that 
might  be  due  on  his  judgment  from  Dustin,  until  he  had  ex- 
hausted all  of  Fox's  property.  Thereupon  Dustin  withdrew 
his  answer,  and  allowed  Hudson  to  take  judgment  against  him 
as  upon  a  default  At  the  same  term  of  court,  the  issues  in 
said  cause  were  tried  between  Hudson  and  Fox.  The  court, 
after  taking  the  matter  under  advisement  until  the  next  term 
decided  the  case  adversely  to  Fox,  and  rendered  a  judg- 
ment in  which,  in  accordance  with  the  provisions  of  §  470 
of  the  code  of  civil  procedure,  (Gen.  Stat,  p.  720,)  the  court 
caused  the  certificate  to  be  entered,  that  Dustin  was  the 
principal  debtor,  and  Fox  the  surety.  A  decree  of  foreclosure 
of  the  mortgage  was  also  entered.  The  mortgaged  property 
was  also  sold,  but  only  a  portion  of  the  judgment  was  realized 
therefrom.  At  the  time  of  the  judgment  against  him,  Dastin 
had  personal  property  subject  to  execution  more  than  suflicient 
to  satisfy  the  judgment,  but  thereafter  became  insolvent,  and 
has  since  died.  Afterward  execution  was  issued  on  the  judg- 
ment and  placed  in  the  hands  of  the  sheriii,  who  was  about  to 
levy  on  the  property  of  Fox,  when  the  latter,  who  for  the  firat 
time  learning  of  the  agreement  between  Hudson  and  Dustin, 
brought  this  action  against  Hudson  and  the  sheriff,  to  enjoin 
the  collection  of  the  judgment  from  him,  claiming  that  as  a 
fiurety,  he  was  released  by  this  agreement  from  the  payment  of 
said  judgment  He  gave  notice  of  an  application  for  a  tem- 
porary injunctipn.     Such  application  was  made,  and  upon  a 
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hearing  of  the  evidence  offered  by  both  parties,  the  court 
granted  a  temporary  inj auction  in  said  canse.  The  defendants 
then  filed  a  demurrer  to  the  petition,  which  was  sustained,  and 
the  plaintiff  declining  to  amend  his  petition,  the  injunction 
theretofore  issued  was  on  application  of  defendants  dissolved, 
and  judgment  entered  in  their  favor  for  the  costs  of  the  action. 
To  reverse  this  ruling  this  proceeding  has  been  brought,  and 
two  errors  are  alleged. 

L  It  is  said  that  the  court  erred  in  entering  an  order  dis- 
solving the  injunction,  after  sustaining  the  demurrer.  The 
idea  of  counsel  seems  to  be,  that  as  the  injunction  was  granted 
LiBtaneikm       ^pou  uotico  aud  proof,  no  formal  order  dissolving 

^m7S^     i*  could  thereafter  be  entered,  and  though  it  might 

'**'***^  in  fact  fall  by  the  dismissal  of  the  case,  yet  no  lia- 

bility would  arise  on  the  injunction  bond.  We  do  not  at  all 
agree  with  counsel.  The  formal  order  of  dissolution  of  the 
injunction  was  proper,  though  perhaps  not  necessary.  The 
sureties  on  the  injunction  bond  are  liable,  ^4f  it  be  finally  de- 
cided that  the  injunction  ought  not  to  have  been  granted." 
Code,  §  242,  Gen.  Stat.  676.  A  judgment  adverse  to  the  plain- 
tiff on  the  merits  of  the  action,  is  a  final  decision  that  the 
injunction  ought  not  to  have  been  granted;  and  whether  a 
formal  order  dissolving  it  be  entered  or  not,  a  right  of  action 
accrues  on  the  bond. 

IL  It  is  urged  that  the  court  erred  in  sustaining  the  de- 
murrer, and  that  Fox,  being  but  a  surety,  was  in  fact  dis- 
charged from  liability  by  the  agreement  between  the  principal 
debtor  and  the  creditor.  In  this  too  we  must  disagree  with 
counsel.  The  judgment  which  was  entered  contained  no  such 
stipulation  as  is  said  was  entered  into;  and  in  it  were  merged 
iPriaoiiMiftad  ^^  prior  agreements.  By  it  the  principal  debtor 
ifor^ST  ^^  named,  and  the  law  compelled  the  sheriff  to 
exhaust  his  property  before  touching  that  of  the 
surety.  The  rights  of  the  surety  were  fully  protected  by  it 
beyond  the  interference  of  the  plaintiff.  The  mandate  of  the 
writ  could  not  be  changed  at  the  instance  of  the  plaintiff 
The  very  judgment  which  the  rights  of  the  parties  required. 
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was  entered;  and  the  only  process  which  could  issue  thereon 
was  prescribed  by  the  express  language  of  the  statute,  and 
was  unchangeable  by  either  party.  Nothing  was  in  fact  done 
which  trespassed  upon  the  rights  of  the  surety.  True,  it  is 
alleged  that  execution  was  not  issued  until  the  principal 
debtor  became  insolvent;  but  that  was  nothing  but  delay  on 
^^  ^  the  part  of  the  creditor,  which  does  not  release 

cradiior.  ^j^g  gurcty;  and  the  latter  could  at  once  have  paid 

the  judgment  and  been  subrogated  to  the  rights  of  the  cred- 
itor in  the  judgment  against  the  principal.  The  case  of  Wool" 
worth  V.  Brinher^  11  Ohio  St.  598,  is  strongly  in  point  In  that 
case,  after  judgment  against  principal  and  surety,  the  latter 
sought  relief  on  the  ground  of  an  agreement  between  the 
creditor  and  the  principal,  prior  to  the  judgment,  for  a  stay  of 
execution  for  sixty  days.  No  such  agreement  was  incorpo- 
rated into  the  judgment,  which  was  in  the  ordinary  form,  and 
'prima  fade  carried  with  it  all  the  rights  that  attach  to  judg- 
ments. Commenting  on  this  alleged  prior  agreement,  the 
court  says:  '^That  the  legal  effect  of  a  judgment  cannot  be 
varied  by  proof,  outside  the  record,  of  facts  transpiring  prior 
to  its  rendition,  is  a  proposition  too  well  settled  to  require  the 
citation  of  authorities  to  sustain  it.  *  *  *  Sound  policy, 
irrespective  of  the  rights  of  parties,  will  not  permit  averments 
or  proof  aliunde  of  matters  prior  to  the  judgment,  to  lessen  its 
force,  obligation,  or  effect,  especially  in  collateral  proceedings. 
See  remarks  of  "Kent,  Chancellor,  in  6  Johns.  Ch.  285.^'  In 
that  case  too,  as  in  this,  it  appears  that  the  principal  debtor 
had  property  which  could  have  been  but  was  not  taken  in 
execution;  and  it  was  held  that  the  failure  to  issue  execution 
and  seize  it,  wrought  no  discharge.  The  principles  thus 
enunciated,  which  seem  to  us  entirely  sound,  are  conclusive 
of  this  case,  and  the  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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—     -  -        ■  J  I  I     -^m 

Blakdxn's  Administbatob  et  al.  v.  Benjamin  P.  Wadb. 

L  iMSt  Notb;  Action;  Indemnity  Bond,  Where  a  note,  though  negotiable, 
18  payable  to  older,  and  unindorsed,  and  is  accidentally  destroyed  by 
fire  while  in  the  possession  of  the  payee,  the  payee  can  maintain  an 
action  on  sach  lost  instrument  without  first  tendering  or  giving  a  bond 
of  indemnity. 

1  Dbcbse  of  Fokbclosusk;  Time  for  Payment,  Before  luuing  Execution,  In 
an  action  to  recover  upon  certain  promissory  notes,  and  to  foreclose  a 
real-estate  mortgage  given  tg  secure  the  payment  of  the  notes,  where  the 
jadgment  required  the  de/endant  to  pay  the  debt  and  costs  within  one 
day  after  its  rendition,  and  on  default  thereof  the  clerk  is  directed  to 
issue  a  special  execution  to  sell  the  real  estate  to  satisfy  the  judgment, 
hdd,  not  erroneous  because  no  more  time  is  allowed  the  debtor  to  raise 
and  pay  the  money  prior  to  the  issuance  of  the  special  execution. 

8w  Plbadinq,  in  f^oRacLoeuRB  Actions;  Averrnent  of  Interett  of  Defendants; 
DMaijner,  The  plaintifif  in  the  court  below  commenced  an  action 
against  D.  F.  B.,  S.  F.  B.,  and  the  C.  C.  &  M.  Company,  on  a  promissory 
note  and  a  real-estate  mortgage  made  to  secure  said  note,  alleging  in  hia 
petition  that  D.  F.  B.  executed  the  note  and  mortgage,  and  '*that  8.  F.  B. 
and  the  C.  G.  Sl  M.  Company  have,  or  claim,  some  interest  in  the  prem- 
ises, adverse  to  the  plaintiff,  the  amount  or  kind  of  interest  the  plaintifif 
is  ignorant  of,  and  desires  that  they  be  compelled  to  disclose  to  the 
court;"  and  8.  F.  B.  and  said  Company,  joined  in  the  answer  of  D.  F.  B., 
which  contained  a  general  denial  of  all  the  above  allegations.  Held, 
That  said  S.  F.  B.  and  the  said  C.  C.  <&  M.  Company  are  in  no  condition 
to  question  the  judgment  barring  and  foreclosing  them  of  all  right,  title 
and  interest  to  the  mortgaged  premises  adverse  to  the  plaintiff,  as  their 
answer  denies  that  they  have  or  claim  any  interest  therein.  [Shxyrt  v. 
Nooner,  16-220;  NeUzel  v.  Hunter,  19-224;  Bradley  v.  Parkliurst,  20-464; 
Nooner  v.  Short,  20-625;  Que  v.  Barihohw,  21-309.] 

[See  also,  Chick  v.  WHlitts,  2-384,  et  seq.;  Seiberl  v.  Thompson,  8-73;  Brenner 
V,  Bigdow,  8-502;  Bullene  r.  HiaU,  12-101;  Curtis  v,  Buckley,  14-456;  Pritch- 
ett  V,  MUcheU^  17-358;  Vanderslice  v.  Knapp,  20-649;  Alexander  v.  Shonyo, 
20-707.] 

Error  from  Osage  District  Court. 

PoBBCLOSUBE  of  mortgage,  brought  by  WadCy  as  plaintiff, 
againat  D.  JP.  Blandin^  Sallie  F.  BlandiUj  and  the  Carbon  Coal  and 
Mining  Company.  The  mortgage  was  executed  by  D.  F,  Blan- 
din  alone;  was  dated  19th  of  March  1874;  was  upon  a  quarter- 
eectioQ  of  land  lying  in  Osage  county;  and  was  made  to  and 
in  favor  of  Wade^  to  secure  three  promissory  notes  of  $400 
each,  executed  on  said  19th  of  March,  by  said  D.  F.  BUmdvn. 


262  SUPREME  COURT  OF  KANSAS. 

Blandin's  Adm'r  y.  Wade. 

The  notes  were  payable  to  the  order  of  said  Wade^  at  the  To- 
peka  Bank  and  Savings  Institution,  in  one,  two,  and  three 
years,  respectively,  from  the  date  thereof.  The  mortgage  pro- 
vided, that  **  if  said  sum  of  money  in  said  notes  mentioned,  or 
any  part  thereof,  or  any  interest  thereon,  is  not  paid  when  the 
same  is  due,  then  and  in  that  case  the  whole  of  said  sums  shall 
become  due  and  payable,"  etc.  The  first  of  said  notes  was 
paid.  Default  of  payment  of  the  second  note  having  occurred, 
Wade,  on  the  12th  of  July  1876,  commenced  his  action  of  fore- 
closure. The  district  court,  at  the  November  Term  1876, 
found  that  there  was  due  to  Wade  the  sum  of  |800  as  principal, 
the  sum  of  |215.56  as  interest,  and  |76  attorney-fee,  (amount- 
ing together  to  the  sum  of  $1,090.56,)  and  gave  judgment 
against  said  D.  F.  Blandin  for  said  sums,  and  for  costs,  and  for 
the  foreclosure  of  said  mortgage,  and  for  the  sale  of  the  mort- 
gaged premises,  if  said  D.  F.  Blandin  should  fail  for  one  day 
to  pay;  and  the  court  decreed,  that  '^all  the  right,  title,  and 
interest  in  and  to  said  premises,  both  legal  and  equitable,  of 
the  said  27.  F.  Blandin,  SaUie  F.  Blandin,  and  the  Garbon  Coal  and 
Mimng  Company,  and  any  or  either  of  them,  and  all  persons 
claiming  under  or  through  them,  or  either  of  them,  is  forever 
barred  and  foreclosed."  Other  fects  and  proceedings  are 
stated  in  the  opinion,  infra.  Subsequently  to  the  entering  of 
such  decree  said  2).  F.  Blandin  died,  and  H.  Wells  was  ap- 
pointed administrator  of  his  estate.  The  administrator,  and 
said  Sallie  F.  Blandin,  and  the  Garbon  Coal  and  Mining  Com- 
pany ^  brings  the  case  here  for  review. 

FlUs  LewiSf  Ross  Bums^  and  J.  G.  Waters^  for  plaintifi  in 
error.  ,  . 

Thomson  ^  JSeizer,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  This  was  an  action  to  obtain  a  judgment  on 
certain  notes,  and  to  foreclose  a  morgage  given  to  secure  the 
payment  of  the  same.  The  trial  was  had  by  the  court,  a  jury 
being  iwaiyed;  but  only  a  gencjral  finding  was  made,  and  a9 
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there  was  no  motion  for  a  new  trial,  we  can  only  pass  upon  the 
question,  whether  the  judgment  can  be  sustained  under  the 
pleadings  in  the  case.  The  first  objection  is,  that  the  court 
erred  in  gi^ng  judgment  on  lost  notes.  The  allegations  in 
the  petition  and  reply  state  the  notes  said  to  have  been  lost 
were  destroyed  by  fire,  while  still  in  the  possession 
•rdSt^«i    of  the  payee;   that  the  notes  were  payable  to  the 


order  of  Benj.  P.  Wade,  and  had  never  been  in- 
dorsed. In  addition,  before  rendering  judgment  the  court, 
from  abundant  caution,  required  the  plaintiff  to  give  a  bond 
of  indemnity  to  the  maker  of  the  notes,  the  security  to  which 
was  satisfactory  to  all  parties.  Under  these  circumstances  no 
error  was  committed.  The  case  is  within  the  well  settled  rule 
that  an  action  upon  a  lost  note  can  be  maintained  without 
giving  a  bond  of  indemnity,  for  two  reasons,  viz. :  the  notes 
were  payable  to  order,  and  unindorsed,  and  the  allegation  is 
clearly  to  the  efiect  that  the  notes  were  destroyed  in  the  hands 
of  the  payee  and  had  never  been  transferred.  With  the  rec- 
ord before  us,  we  must  assume  the  proof  sustained  these  alle- 
gations. T\kQ  notes  could  never  rise  in  judgment  against  the 
maker  in  other  hands,  or  in  another  action.  We  do  not  see 
bow  the  defendant  in  the  court  below  can  suffer  any  prejudice, 
and  the  action  of  the  court  in  requiring  an  indemnity  bond, 
was  such  a  precautionary  measure  that  really  more  was  given 
than  the  law  requires  in  such  cases. 

It  is  next  objected  that  the  court  erred  in  not  giving  more 
than  one  day  in  the  decree  for  the  defendant  to  pay  the  judg- 
ment.   In  the  absence  of  special  provisions  of  statute,  courts 
of  equity,  or  courts  exercising  equity  powers,  may  allow  a 
period  for  the  payment  of  a  debt  secured  by  a 
ibMft?^.    mortgage  before  a  sale  of  the  property;  and  in  the 
ezeeattoa  for     casos  of  strict  forcclosurc,  in  those  states  where  the 


decree  vests  the  complete  title  in  the  mortgagee, 
this  is  always  dotie.  But  this  practice  does  not  necessarily  ap- 
ply in  this  state,  to  cases  like  this,  in  a  decree  for  the  sale  of 
the  property,  because  the  debtor  is  protected  in  two  ways : 
Ursij  he  has  to  the  day  of  sale  to  make  payment  and  release 
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the  mortgaged  premises  from  the  lien  and  sale,  and  the  pro- 
visions of  law  require  public  notice  of  the  time  and  place  of 
sale  to  be  given  for  at  least  thirty  days  before  any  sale  can  be 
had;  second^  such  debtor  has  the  right  to  receive  the  surplus 
arising  from  the  sale.  It  has  been  the  practice  in  most  of  the 
districts  of  the  state  to  give  ten  days  after  the  rising  of  the 
court  for  the  payment  of  judgments  in  foreclosure  suits;  and 
we  see  nothing  objectionable  in  this.  But  it  is  no  right  that 
a  judgment  debtor  can  demand,  under  our  laws,  and  the  pro- 
visions of  our  procedure  act  in  such  cases.  The  case  of  Clark 
V.  Reyburrij  8  "Wall.  818,  is  cited  in  opposition  to  this  doctrine; 
but  that  decision  was  based  upon  the  provisions  of  the  terri- 
torial legislature  of  Kansas  of  1855,  which  provided  that,  at 
his  option,  a  mortgagee  could  proceed  in  a  court  of  chancery 
to  foreclose  his  mortgage  according  to  the  course  of  proceeding 
in  chancery  in  -such  cases,  and  upon  the  action  of  the  mort- 
gagee in  that  case  in  adopting  that  mode  of  procedure.  The 
questions  growing  out  of  time  being  required  in  a  decree  of 
foreclosure  for  the  redemption  of  the  estate,  arise  from  misin- 
formation, or  a  misconception  of  our  statutes.  At  one  time, 
under  the  common  law,  upon  condition  broken,  the  mortgagee 
became  invested  with  the  legal  title,  and  was  entitled  to  pos- 
session; yet,  in  that  condition  of  things,  his  title  was  subject 
to  a  defeasance.  The  rents  and  profits  operated  as  cancella- 
tion pro  ianio  of  his  conveyance;  and  when  they  reached  a 
sum  sufficient  to  reimburse  his  original  investment,  with  such 
use  as  the  law  allowed,  the  legal  title  reverted  to  the  mort- 
gagor, and  he  would  be  entitled  to  the  possession;  and  he  had 
a  right  to  facilitate  this  operation  by  payment  of  the  money, 
and  upon  application  to  a  court  of  equity  his  title  would  be 
disencumbered  of  the  cloud  the  mortgage  cast  upon  it.  This 
right  of  the  mortgagor  was  called  "  the  equity  of  redemption/' 
In  this  state,  the  common-law  attributes  of  mortgages  have 
been  wholly  set  aside,  and  the  ancient  theories  demolished. 
A  mortgage  is  a  mere  security,  creating  a  lien  upon  the  prop- 
erty, but  vesting  no  estate  whatever,  either  before  or  after 
condition  broken.  {Chick  v.  WtUeits,  2  Kas.  884.)    Under  our 
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statute,  in  suits  upon  notes  secured  bj  real-estate  mortgages, 
the  mortgagees  recover  judgments  for  the  amount  of  the  debt, 
and  that  the  premises  shall  be  sold  under  a  special  fieri  facias. 
Such  special  execution  is  similai'  to  an  order  to  sell  real  estate 
seized  upon  attachment  to  secure  a  claim,  and  the  order  of 
sale  of  real  estate  to  satisfy  a  mechanic's  lic^n.  Prior  to  the 
sale,  the  law  gives  the  right  to  redeem  in  all  these  cases.  After 
the  sale,  there  is  no  redemption  in  either  case.  And  in  all 
these  cases,  the  proceeds  are  first  applied  to  the  liens,  judg- 
ments, and  costs,  and  the  surplus  goes  to  the  judgment-debtor. 
(See.  399  of  civil  code.  Gen.  Stat  705.)  Some  point  is  made 
by  the  counsel  of  the  plaintiffs  in  error,  that  the  decree  barred 
the  interests  of  the  maker  of  the  mortgage  eo  insianti.  It  is 
true,  such  is  its  wording,  and  it  certainly  is  inartistically 
drawn;  but  as  it  can' only  operate  under  the  law,  after  a  sale 
of  the  real  estate,  no  substantial  error  was  committed. 

The  further  objection  to  the  judgment  is,  thai  the  decree 
barred  the  right,  title,  and  interest,  legal  and  equitable,  of 
Sallie  F.  Blandin  and  the  Carbon  Coal  &  Mining: 
SSSSivi  Company,  to  the  mortgaged  premises,  and  that  the 
fe^SS^.  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  either  of  these  defendants, 
or  warrant  any  judgment  The  allegations  in  the  petition 
against  Sallie  F.  Blandin,  and  the  company,  were,  that  they 
have  or  claim  some  interest  in  the  premises  adverse  to  the 
plaintiff,  the  amount,  or  kind  of  interest  the  plaintiff  was 
ignorant  of,  and  desired  that  they  be  compelled  to  disclose  to 
the  court  These  defendants  joined  with  the  other  defendant 
Id  an  answer  which  contained  a  general  denial  of  the  allega- 
tions of  the  petition,  and  a  special  defense  that  the  notes  sued 
on  were  lost  before  maturity,  etc.  Clearly,  within  the  au- 
thority of  Short  r.  Nooner^  16  Kas.  220,  the  allegations  against 
Sallie  F.  Blandin  and  the  Carbon  Coal  k  Mining  Company 
were  insafBcient  to  sustain  or  uphold  any  judgment;  and  the 
only  question  that  arises  is,  the  effect  of  the  answer  of  the 
said  defendants.  One  of  the  allegations  against  them  was, 
that  they  had  or  claimed  some  interest  in  the  real  estate  ad- 
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verse  to  the  plaintifi;  and  their  answer  oontroyerted  this  foct, 
or  averment.  Now,  it  is  immaterial  that  in  the  absence  of  anj 
answer  interposed  by  these  defendants  said  judgAoLent  could  not 
have  been  legally  rendered,  als  we  must  take  all  the  pleadings 
together;  and  thus  construing  them,  such  answer  was  in  the 
nature  of  a  disclaimer;  and  whether  the  judgment  was  prop- 
erly rendered  or  not,  these  defendants  are  in  no  condition  to 
complain.  No  judgment  for  costs  was  rendered  against  them; 
and  the  decree  is  only  effective  as  barring  their  interests  and 
claims  which  were  adverse  to  the  plaintiff,  and  which  might 
have  been  litigated  in  the  suit.  They  deny  they  had  any  such 
adverse  interests  and  cannot  be  prejudiced  or  affected  by  the 
decree.  Hence,  upon  the  record,  as  to  them,  by  their  own 
showing,  no  substantial  error  was  committed. 
The  judgment  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 


Jambs  Clatton  v.  School  District  No.  1. 

1.  Plsadings;  Modon  to  Strike  OiU;  Issue.  Where  a  defendant  in  an  action 
in  the  nature  of  ejectment  amends  his  answer  daring  the  trial,  by  in- 
serting matter  therein  which  he  could  prove  under  his  general  denial 
which  he  had  previously  filed,  the  court  does  not  err,  by  refusing  to 
strike  out  such  matter,  on  the  ground,  as  set  forth  in  the  plaintiffs  mo- 
tion, that  such  matter  ''changes  substantially  the  defense." 

2.  Ejectmbmt;  Defense;  Proof  Admissible  Under  Qeneral  DeniaL  A  defendant 
may,  in  such  an  action,  for  the  purpose  of  defeating  the  plaintiff's  title, 
show,  under  a  general  denial,  a  paramount  title  in  himself,  provided  such 
title  carries  with  it  the  right  of  possession,  whether  such  title  is  legal,  or 
equitable,  and  whether  the  plaintiff's  title  is  legal,  or  equitable.  [Heirs 
V.  Dodge,  18-277;  Wieks  v.  Smithy  18-608;  Armstrong  v.Broun\/ield,  32-123.] 

8. New  Trial,  m  ^S^ctment,  for  Oaitse  SJiown.   A  motion  for  a  second 

^new  trial"  in  ejectment,  is  goyerned  by  the  same  rules  which  govern 
applications  for  new  trials  in  other  actions;  and  thereibre,  a  motion  for 
such  second  new  trial  should  be  made  "  upon  written  grounds  filed  at  the 
time  of  making  the  motion."  ILuoas  v.  Sturr,  21-488;  NfBtbit  v.  J3tti€»,  17-: 
816,  and  cases  cited.] 
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Endenee;  Rdevancyand  Competency;  Equitable  Title.    In  proving 


an  equitable  title  to  real  property,  facts,  which  in  and  of  themselveB 
would  not  be  relevant  or  competent,  may  nevertheless  sometimes  be 
proved,  where  they,  with  the  other  facts  in  the  case,  n^ake  out  such 
equitable  title;  and  taking  all  the  proven  facts  in  this  caise  together,  they 
amply  make  out  a  paramount  equitable  title  to  the  property  in  contro- 
versy in  the  defendant  [  See  also,  in  relation  to  issues  discussed  on  page 
258,  JJUn  V.  H(nuUm,  21-201.] 


Mrcr  from  Barton  District  OourU 

^[fBCTMBNTy  brought  by  Clayton]  against  School  District  No.  1 
nf  Barton  County.  Second  trial  at  March  Term  1877  of  the 
district  court.  Findings  and  judgment  for  defendant.  New 
trial  refused,  and  Clayton  brings  the  record  here  for  review. 

Clayton  ^  Clayton^  for  plaintiC 

The  opinion  of  the  coart  was  delivered  by 

VALSinmnB,  J. :  This  was  an  action  in  the  nature  of  eject- 
ment, brought  by  James  Clayton  against  School  District  No.  1 
of  Barton  county,  for  the  recovery  of  lot  No.  9  in  block  No. 
89  in  the  city  of  Oreat  Bend.  The  plaintiff  in  bis  amended 
petition  alleged  that  he  was  the  owner  in  fee  simple  of  said 
^.^_^_^^^      lot,  that  he  was  entitled  to  the  possession  thereof, 

•^"^  and  that  the  defendant  unlawfully  kept  him  out  of 
the  possession.  The  defendant  in  its  answer  denied  that  the 
plaintiff  was  the  owner  of  said  property,  as  alleged  in  the 
plaintiff^s  petition.  Upon  this  petition  and  answer  a  trial 
was  had;  judgment  was  rendered  for  the  plaintiff;  and  after- 
ward a  new  trial  was  granted  under  section  599  of  the  code. 
A  second  trial  was  afterward  had;  and  at  this  second  trial  the 
proceedings  occurred,  of  which  the  plaintiff  below,  as  plain- 
tiff  in  error,  now  complains. 

The  second  trial  was  had  before  the  court  without  a  jury, 
and  was  commenced  on  the  above-named  pleadings.  The 
plaintiff  introduced  the  following  evidence,  to-wit:  a  patent 
from  the  United  States,  conveying  to  A.  A.  Hurd,  mayor  of 
the  city  of  Great  Bend,  the  town-site  of  Great  Bend,  in  trust 
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for  the  occupants  thereof,  dated  18th  December  1872;  a  report 
of  three  commissioners  appointed  by  said  mayor  awarding  said 
lot  No.  9,  among  other  lots  in  said  town-site,  to  the  Great  Bend 
town  company,  dated  2d  February  1874;  a  deed  from  said 
Mayor  Hurd,  conveying  to  the  Great  Bend  town  company  said 
lot,  among  others,  dated  25th  March  1874;  a  deed  from  John 
T.  Morton,  president  of  the  G/eat  Bend  town  company,  con- 
veying said  lot  to  the  plaintiff,  James  Clayton,  for  the  expressed 
consideration  of  one  dollar,  and  dated  5th  November  1875. 
The  plaintiff  then  rested.  The  defendant  then  with  leave  of 
the  court  filed  a  new  and  amended  answer.  This  amended 
answer  contained  two  counts.  The  first  denied  specially  the 
plaintiff's  title  and  right  of  possession,  and  also  denied  geiv- 
erally  all  the  allegations  of  the  plaintiff's  petition.  The  second 
count  set  forth  facts  entitling  the  defendant  to  affirmative  equi- 
table relief.  But  it  can  hardly  be  said  that  the  answer  prayed 
for  any  kind  of  affirmative  relief.  ^^  The  plaintiff  then  moved 
[the  court]  to  strike  out  all  of  said  a'qswer  except  the  general 
and  special  denials  of  title,  for  the  reason  that  said  amend- 
ments changed  substantially  the  defense."  The  court  over- 
ruled said  motioD,  and  the  plaintiff  excepted,  and  now  assigns 
^  such  ruling  for  error.  This  is  the  first  ruling  of  the  court  be- 
low of  which  the  plaintiff  now  complains.  After  said  motion 
was  overruled,  the  plaintiff  replied  to  the  defendant's  amended 
answer,  denying  generally  all  the  allegations  therein  contained. 
The  trial  then  proceeded.  The  defendant  introduced  evidence 
tending  to  show  that  in  the  fall  of  1872,  J.  L.  Curtis,  the  then 
president  of  the  Great  Bend  town  company,  by  parol,  and  by 
a  letter,  donated  said  lot,  along  with  other  lots,  to  said  school 
district;  that  said  school  district  immediately  took  possession 
of  said  lot,  and  in  1872  commenced  to  build  a  school-house 
thereon,  which  it  completed  in  1878;  that  the  school  district 
has  ever  since  been  in  the  actual  possession  of  said  lot,  and 
that  both  the  Great  Bend  town  company  and  the  plaintifi*  had 
full  and  continuous  knowledge  of  all  of  the  defendant's  equi- 
ties in  and  to  said  lot  The  plaintiff  objected  generally  to  all 
of  this  evidence,  and  objected  specially  to  portions  thereof: 
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and  at  the  close  of  the  trial  moved  to  strike  it  all  out.  After 
the  defendant  introduced  the  foregoing  evidence,  the  plaintiff 
introduced  rebutting  evidence,  and  the  defendant  then  intro- 
duced surrebutting  evidence.  The  court  upon  all  the  evidence 
introduced  found  in  favor  of  the  defendant,  and  rendered  judg- 
ment accordingly,  but  did  not  render  any  judgment  granting 
\  to  the  defendant  any  affirmative  relief.  The  only  judgment 
I  rendered  in  favor  of  the  defendant  was  as  follows:  "It  is 
therefore  considered  that  the  said  School  District  No.  1  of 
Barton  county,  go  hence  without  day,  and  recover  of  the  said 
plaintiff  its  costs  in  and  about  its  suit  in  this  behalf  expended, 

taxed  at  $ .*'    The  plaintiff  excepted  to  this  judgment. 

''The  plaintiff  then  made  an  oral  motion  for  a  new  trial,  for 
the  reasons,  firsts  for  errors  of  law  occurring  at  the  trial  and 
excepted  to  by  the  plaintiff;  second^  that  the  judgment  was 
contrary  to  law;  thirdj  that  the  judgment  was  contrary  to 
the  evidence;  fourth^  that"  the  judgment  was  contrary  both  to 
law  and  the  evidence."  Said  motion  was  overruled,  and  the 
plaintiff  excepted. 

We  cannot  say  from  the  foregoing  facts  that  the  court  below 
committed  any  material  error. 

I.  The  motion  of  the  plaintiff  to  strike  out  a  portion  of  the 
defendant's  amended  answer  was  evidently  aimed  at  the  sec- 
ond count    Now  said  count  might  properly  have  been  stricken 
out  for  immateriality,  but  it  could  not  properly  have  been 
stricken  out  because  it  "chanced  substantially  the 
Sld?iiISd  defense."    It  did  not  "change  substantially  the 
^'"^  defense."    Anything  that  could  have  been  proved 

under  it  might  have  been  proved  under  the  general  denial 
pleaded  in  the  first  defense.  Everything  that  was  in  fact 
proved  on  the  trial  might  have  •been  proved  under  said  gen- 
eral denial.  And  no  relief  was  granted  that  could  not  have 
been  granted  under  said  general  denial.  In  this  state  a  de- 
fendant may,  for  the  purpose  of  defeating  the  plaintiff's  action 
in  ejectment,  show,  under  a  general  denial,  a  paramount  titie 
in  himself,  provided  this  titie  carries  with  it  the  right  of  pos- 
session, whether  his  title  to  the  property  ih  question  is  legal. 
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or  equitable,  and  whether  the  plaintiff's  title  to  such  property 
is  legal,  or  equitable.  {JBialTs  Heirs  v.  Dodge^  18  Kas.  277; 
Wicks  V.  Smith.  18  Kas.  508.)  Under  the  statute  the  plaintiff 
must  ^'  state  in  his  petition  that  he  has  a  legal  or  equitable 
estate"  in  the  property  in  controversy,  and  that  he  "is  entitled 
to  the  possession  thereof,"  "and  that  the  defendant  unlawfully 
keeps  him  out  of  the  possession"  thereof.  (Gen.  Stat.  747, 
§595.)  The  statute  also  provides,  that  "it  shall  be  sufficient, 
in  such  action,  if  the  defendant,  in  his  answer,  deny  generally 
the  title  alleged  in  the  petition,'  or  that  he  withholds  the  pos- 
session, as  the  case  may  be;  but  if  he  deny  the  title  of  the 
plaintiff,  possession  by  the  defendant  shall  be  taken  as  ad- 
mitted." (Gen.  Stat.  748,  §596.)  Under  this  statute,  it  will 
be  seen  that  the  defendant  has  a  choice  between  two  kinds  of 
denial:  1st,  he  may  deny  generally  the  plaintift'^s  title;  or,  2d, 
he  may  deny  specially  that  he,  the  defendant,  withholds  the 
possession  of  the  property.  By  the  former,  he  evidently 
denies  all  the  material  allegations  of  the  plaintiff's  petition, 
except  that  he  is  in  the  possession  of  the  property,  and  that 
he  withholds  the  same  from  the  plaintiff.  By  the  latter,  he 
virtually  does  nothing  more  than  to  enter  a  disclaimer  to  the 
property.  By  the  former,  he  denies,  (1st,)  that  the  plaintiff 
has  any  such  "legal  or  equitable  estate"  in  the  property  in 
controversy  as  the  plaintiff  has  set  forth  in  his  petition;  (2d,) 
he  denies  that  the  plaintiff  "is  entitled  to  the  possession"  of 
the  property;  (3d,)  and  he  denies  "that  the  defendant  unlaw* 
fully  keeps  him  [  the  plaintiff]  out  of  the  possession "  of  the 
same.  And,  although  the  defendant,  by  this  plea  of  general 
denial  of  title,  admits  that  he,  himself,  is  in  the  actual  pos- 
session of  the  property,  that  he  keeps  the  plaintiff  out  of  the 
possession  of  the  same,  an(}  withholds  the  same  from  the 
plaintiff,  yet  he  does  not  admit  that  his  possession  is  either 
wrongful  or  unlawful.  And  neither  does  he  admit  that  the 
plaintiff'  has  any  right  thereto.  Hence,  under  an  ordinary 
petition  in  this  kind  of  action,  and  a  general  denial  of  the 
plaintiff's  title,  the  plaintiff  must  prove,  first,  that  he  has  the 
estate  in  the  property  which  he  alleges  he  has ;  second,  that  he 
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is  entitled  to  the  immediate  possession  of  the  property,  and 
third,  that  the  possession  of  the  property  hy  the  defendant  is 
wfdawfid;  and  if  he  should  fail  in  any  one  of  these  three  par- 
ticulars, he  would  necessarily  &il  in  the  action.  Although  the 
plaintiff  might  hold  the  legal  title  to  the  property  in  con- 
troversy, yet,  if  it  were  shown  that  the  defendant  held  the 
paramount  equitable  title  thereto  giving  to  the  defendant  the 
right  to  the  possession  thereof,  the  plaintiff  would  necessarily 
fail  in  the  action.  The  plaintiff's  cause  of  action  is  more  im- 
mediately founded  upon  an  infringement  of  his  own  right  to 
the  possession  of  the  property  than  upon  anything  else.  Of 
course,  title  in  the  plaintiff,  is  material  in  the  action;  but-  it  is 
material  only  as  being  the  basis  of  the  plaintiff's  right  of  pos- 
session. The  cause  of  action  really  consists  in  an  infringe- 
meut  of  a  right  of  possession  founded  upon  an  estate  legal  or 
equitable.  Hence  it  devolves  upon  the  plaintiff,  not  only  to 
show  that  he  has  an  "estate"  in  the  property  in  controversy, 
but  it  also  devolves  upon  him  to  show  that  he  has  a  right  to 
the  immediate  possession  thereof,  and  that  the  defendant  has 
violated  that  right  by.  unlawfully  withholding  the  possession 
from  him.  This  action  is  peculiar.  There  is  no  other  action 
like  it  The  action  of  replevin  for  the  recovery  of  personal 
property,  comes  nearest  being  like  it.  But  even  that  action  is 
not  like  it  in  all  particulars.  The  plaintiff's  petition  in  this 
kmd  of  action  is  short,  being  couched  in  the  most  general 
terms.  It  merely  alleges  the  plaintiff's  estate,  legal  or  equi- 
table, his  right  of  possession,  and  the  defendant's  wrongful 
possession.  The  statutes  provide  in  terms,  that  "  it  shall  not 
be  neceesary  to  state  how  the  plaintiff's  estate  or  ownership  is 
derived; ''  (Gen*  Stat.  748,  §  595;)  and  all  that  is  necessary  for 
the  defendant  to  do  is,  to  "  deny  generally  the  title  alleged  in 
the  petition."  Upon  these  pleadings,  which  would  not  together 
require  a  single  page  of  legal  cap  upon  which  to  write  them, 
the  parties  may  show  anything  that  would  tend  to  prove  or 
disprove  the'plaintifi's  cause  of  action.  Upon  these  pleadings 
the  defendant  may  always  show  that  he  has  an  equitable  title 
to  the  property  in  question,  provided  always  that  such  equitable 
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title  is  paramount  to  the  plaintiff's  title,  and  provided  further, 
that  it  gives  to  the  defendant  the  right  to  the  possession  of  the 
property;  for,  in  all  such  cases,  such  evidence  would  tend  to 
disprove  the  allegations  necessarily  contained  in  the  plaintiff's 
petition  that  the  plaintiff  ^'is  entitled  to  the  possession '^  of 
such  property,  ^^  and  that  the  defendant  unlawfully  keeps  him 
out  of  the  possession.'* 

IL  The  plaintiff  alleges  error  in  the  admission  of  evidence. 
Now  it  has  already  been  held  in  this  court,  that  *Mn  a  case 
tried  before  a  jury,  a  motion  for  a  new  trial  must  be  fkd 
within  three  days  from  the  incoming  of  the  ver- 
^'^^aSti^x!^,  diet,  unless  £cood  reason  be  shown  for  the  delay, 
or  errors  alleged  in  the  progress  of  the  trial  in  the 
admission  of  evidence,  etc.,  will  be  deemed  to  have  been 
waived."  {Fowler  v.  Young ^  19  Kas.  150.)  We  suppose  the 
same  rule  will  apply  where  the  case  is  tried  by  the  court 
without  a  jury.  And  the  statute  provides  that  "the  applica- 
tion [for  a  new  trial]  must  be  by  motion  upon  written  grounds, 
fUed  at  the  time  of  making  the  motion.".  (Gen.  Stat.  688,  §  809.) 
No  "  motion  upon  written  grounds,"  asking  for  a  new  trial,  was 
ever  ^\fUed"  in  this  case.  It  must  be  remembered  that  one 
new  trial  had  already  been  granted  in  this  case,  and  that  the 
questions  we  are  now  considering  arise  upon  a  motion  for  a 
second  new  trial;  and  that  motions  for  a  second  new  trial  in 
actions  of  ejectment  are  governed  by  the  same  rules  which 
govern  applications  for  new  trials  in  other  actions.  (Q-en.  Stat* 
748,  §600.)  But  passing  over  this  question,  we  do  not  think 
that  the  court  below  erred  in  the  admission  of  evidence.  The 
defendant  had  a  right  to  prove  its  equitable  defense  under  its 
general  denial.  And  in  doing  so,  and  as  a  part  of  the  proof 
of  such  equitable  defense,  it  had  a  right  to  prove  that  J.  L. 
Curtis  was  president  of  said  town  company,  and  that  he 
donated  by  parol  said  town  lot  to  the  defendant  These  two 
&ct8  taken  alone  would  not  constitute  any  defense  to  the 
plaintiff's  action;  but  taken  in  connection  with  the  other 
£Etct8,  they  would.  We  shall  discuss  the  sufficiency  of  the 
facts  hereafter. 
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nL  The  material  &ctB  of  this  case,  so  far  as  it  is  necessary 
to  state  them,  are  substantially  as  follows:  On  18th  Decembei 
1872,  the  lot  in  controversy  was  a  part  of  the  town-site  of  the 
city  of  Qreat  Bend,  and  was  at  that  time  in  the  possession  and 
tzonftebi*  occupancy  of  defendant  school  district,  which  waf 
•{•ridtnce.  ^^^  buildlug  a  school-house  thereon.  The  title 
to  8aid  lot  was  then  in  the  United  States.  But  on  that  da; 
the  United  States  issued  a  patent  conveying  said  town-site  tr 
A,  A.  Hurd,  mayor  of  Great  Bend,  in  trust  for  the  several 
occupants  of  said  town-site.  The  defendant  was  at  that  time 
and  has  been  ever  since  an  occupant  of  said  lot.  The  evi- 
dence does  not  show  that  any  person  or  corporation  except 
the  defendant  ever  occupied  said  lot,  and  probably  no  person 
or  corporation  except  the  defendant  ever  did  so  occupy  the 
Bame.  The  lot  was  probably  vacant  and  unoccupied  when 
the  defendant  took  possession  thereof  and  commenced  to  build 
its  said  school-house  thereon,  and  probably  had  always  been 
80  vacant  and  unoccupied  up  to  that  time.  The  defendant 
however  took  the  possession  of  said  lot  as  a  donation  from  the 
Great  Bend  town  company,  made  by  its  then  president,  J.  L. 
Cartis.  Probably  however  the  town  company  had  nothing  at 
that  time  to  donate.  Certainly  it  had  nothing  like  a  legal 
title  to  said  lot.  And  if  it  had  anything  like  an  equitable 
title,  the  plaintiff  has  failed  to  show  it  There  is  nothing  in 
the  case  that  shows  that  the  town  company  was  ever  an  occu- 
pant of  said  lot,  or  that  it  had  any  interest  in  the  lot  under 
any  person  who  was  an  occupant.  But  suppose,  for  the  pur- 
poses of  the  case,  that  the  town  company  had  at  the  time  that 
Curtis  made  said  donation  some  equitable  interest  in  said  lot: 
still  we  think  the  same  result  must  follow.  Curtis,  for  the 
town  company,  donated  such  supposed  equitable  interest  to 
the  defendant.  But  the  plaintiff  claims  that  Curtis,  as  presi- 
dent of  said  town  company,  had  no  power  to  make  such  dona- 
tion. And  yet  the  plaintiff's  whole  title  is  founded  upon  a 
deed  executed  by  another  president  of  said  town  company  for 
the  nominal  consideration  of^^one  doUar.**  Probably  both  presi- 
dents had  the  power  which  they  assumed  to  exercise.    But 
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taking  said  donation  by  president  Cartis,  with  the  subsequent 
acquiescence  and  consequent  ratification  of  the  town  company 
during  the  time  that  the  defendant  was  building  its  said 
school-house,  and  altogether  we  think  that  they  would  be  suf- 
ficient to  transfer  to  the  defendant  any  supposed  equitable  title 
or  interest  which  said  town  company  might  have  had  in  said 
town  lot  On  25th  March  1874,  said  mayor  conveyed  the 
legal  title  to  said  lot  to  said  town  company;  and  on  5th  No- 
vember 1 S75  said  town  company,  through  its  president,  con- 
veyed the  legal  title  to  said  lot  to  the  plaintiff;  and  from  the 
evidence  we  think  the  plaintiff  holds  the  legal  title  to  the  lot 
in  trust  for  the  defendant. 
The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


FiBST  National  Bank  of  Pabsons  v.  G.  W.  Frank- 
lin et  oL 

1.  Sheriff's  Failubb  to  Sell  Property;  Damages;  Value  of  Property,  In 
an  action  against  a  sheriff  for  failing  to  sell  under  an  order  of  sale,  prop- 
erty of  the  defendant  in  his  possession  as  such  sheriff,  the  appraisement 
is  only  prima  facie  and  not  conclusive  evidence  of  the  value  of  the  prop- 
erty. 

2.  Direction  of  Process;  AUeraJ^xm,  When  Made,  When  it  appears  that  an 
order  of  sale  was  originally  directed  to  **  Oarl  Bradley,  Deputy-Sheriff,*' 
he  being  the  officer  who  actually  received  the  writ,  and  that  a  pen  had 
been  drawn  through  the  first  three  words,  leaving  the  process  directed 
to  the  sheriff,  and  the  justice  who  issued  the  process  had  no  recollection 
concerning  the  matter,  and  ther^e  was  no  testimony  showing  when  it  was 
done,  and  no  particular  circumstances  of  suspicion  surrounding  the  mat* 
ter ;  and  when  it  farther  appeared  that  said  Bradley,  as  depaty-sherifll. 
had  received  the  process,  and  having  the  goods  in  his  possession,  had 
dnly  advertised  them  for  sale,  and  then  permitted  an  unauthorized  per* 
son  to  carry  them  away,  hM,  that  such  order  of  sale  should  have  beexs 
admitted  in  evidence. 
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Hddfwiketf  That  while  the  direotaon  should  have  been  to  the 

Bherifr,  the  direction  to  the  depaty-sheriff  was  simply  an  irregularity,  a 
defect  anbject  to  amendment,  and  not  making  void  the  writ;  and  that 
the  officer  liaving  taken  the  writ  and  proceeded  to  execnte  it,  could  not 
set  up  such  a  defect  aa  a  defense  to  an  action  against  him  tot  failing  to 
Bell  the  property. 


Error  from  Labette  District  Court 

AonoH,  brought  by  the  First  National  Bank  qf  Panons, 
SB  plaintiff,  against  Gko.  W.  Franldm^  J.  F.  Waskey,  J.  M. 
Davidson,  H.  P.  Njn^l^^and  IT.  B.  Bridgman,  defendants. 
The  petition,  after  nid|H^e  dae  incorporation  of  the  plain- 
tiff and  the  election  ana  qualification  of  defendant  Franklin 
as  sheriff  of  Labette  county,  (including  tha  ezecatioB  of  the 
officiid  bond  oi  such  sheriff  by  Franklin  as  princqiMd  and  tiiie 
other  defendants  as  sureti^)  is  as  follows: 

''And  the  plaintiff  saitb;.  that  the  said  Franklin  did  fkNure* 
upon  take  upon  himself  the  duties  of  his  said  office  of  sheriff, 
and  assumed  to  and  did  act  as  such  officer  at  the  time  of  the 
committing  of  the  wrongs  and  grievances  hereinafter  men- 
tioned. And  plaintiff  further  shows  and  alleges,  that  in  a 
rastice's  court,  on  the  22d  of  November  1878,  before  B.^. 
Partridge,  Esq.,  who  was  at  that  time  a  justice  of  the  peaee  of 
Labette  county,  the  plaintiff,  by  th^  consideration  of  said  cout 
recovered  a  judgment  against  one  C.  S.  Whitney  for  the  emyi 
of  $241.18,  and  costs  taxed  therein  at  $18.15.  ^  At  ihe  tiiiM» 
said  judgment  waa  rendered,  and  for  twelve  days  thereafter^ 
defendant  Franklin  had  in  his  possession,  of  the  property  of 
the  said  Whitney,  ten  boxes,  containing  clothing,  dry  goods, 
iiotions,  boots  and  shoes,  of  the  value  of  five  hundred  dollars, 
which  he  had  levied  upon  by  virtue  ot  an  order  of  attachment 
which  bad  been  before  that  time  sued  out  in  that  case;  and  on 
the  29th  of  November  1879,  t^nd  while  s^id  property  was  in 
the  poaeeesion  of  the  ^beri^  as  aforesaid,  the  Qaid  justice  by 
whom  the  judgment  was  rendered,  issued  and  delivered  to  the 
defendiuit  Fraoldin,  as  such  sheriff,  an  order,  which  order  re- 
cited t^e  iact  of  the  judgment  having  been  rendered,  and  the 
smofipt  thereof,  and  the  property  remaining  in  the  hands  of 
HKft  leAcer,  and  commanded  him,  that  of  the  said  ^bods  and 
chattels  remaining  in  his  possession  as  aforesaid,  he  cause  ieid 
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judgment  and  costs  to  be  satisfied  as  if  said  property  h^d  been 
levied  on  by  execution,  together  with  interest  thereon,  at  the 
rate  of  seven  per  cent,  per  annum  from  the  22d  of  November 
1878,  and  all  accruing  costs,  and  to  make  a  certificate  on  said 
order  showing  his  manner  of  executing,  and  to  return  the 
same  into  court  within  thirty  days  from  3ie  date  thereof;  that 
defendant  Franklin  did  not  satisfy  said  judgment  and  costs  out 
of  said  goods  and  property,  nor  in  any  other  way,  but  he 
wrongfiiuy  and  unlawfully  delivered  said  property  to  some 
person  or  persons  to  the  plaintiff  unknown,  and  that  said  goods 
and  clothes  were  not  afterward  produced  and  sold  by  said  dc- 
fendant,  or  any  person  in  his  behalf,  according  to  an  advertise- 
ment before  that  time  duly  made  of  the  time  and  place  of  such 
sale;  nor  have  the  same  ever  been  produced  by  said  defend- 
ant; whereby  said  goods  and  chattels  became  and  were  wholly 
lost,  and  the  said  plaintiff  wholly  unable  to  make  his  said 
judgment,  interest,  and  costs,  against  the  said  Whitney,  he 
having  no  other  chattels,  nor  any  lands  or  tenements  out  of 
which  the  same  could  be  made,  to  the  damage  of  plaintiff  of 
$850. 

'"Wherefore,  the  plaintiff  demands  judgment  against  the  de- 
fendants for  the  sum  of  three  hundred  and  fifty  dollars,  its 
damages  so  as  aforesaid  sustained,  and  costs  of  this  action." 

The  sureties  served  filed  a  general  denial.  Defendant 
Franklin  answered  as  follows: 

(7\7&,  and  Court)  "The  said  G.  W.  Franklin,  answering  for 
i'lAiself,  denies  each  and  every  material  allegation  in  said 
action  not  herein  specifically  admitted. 

"And  for  a  second  and  further  defense,  the  defendant  avers, 
iShat  the  said  C.  8.  Whitnev  was,  on  or  about  the  1st  of  No- 
vember 1872,  declared  by  the  U.  8.  District  Court  of  the  Dis- 
trict of  Kansas,  in  an  action  pending  in  which  C.  S.  Whitney 
Was  impleaded,  a  bankrupt,  under  the  laws  of  the  United 
States,  and  an  order  of  seizure  issued  thereunder  against  the 
goods  of  said  C.  8.  Whitney,  and  the  said  goods  were  seized 
and  taken  thereunder,  and  without  any  collusion,  fault,  or  neg- 
lect of  the  defendant'* 

All  other  material  &cts  and  proceedings  are  stated  in  the 
subjoined  opinion.  The  district  court,  at  February  Term  1876, 
gave  /( adgment  for  the  defendants.  Motion  for  new  trial  over* 
rul&dy  and  the  plaintiff  brings  the  case  here  on  error. 


JANUARY  TERM,  1878.  267 

Opinion  of  the  Coort 

Can/  ^  Kimballj  for  plaintiffi 
F.  A.  BeiliSy  for  defendantcu 

The  opinion  of  the  conrt  was  delivered  by 

B&BWERy  J. :  This  action  was  brought  by  the  First  National 
Bank  of  Parsons,  against  George  W.  Franklin  and  his  bonds- 
men, upon  Franklin's  official  bond,  to  recover  damages  for  an 
alleged  neglect  of  duty  upon  his  part  as  sheriff  of  Labette 
county.  The  defendants  filed  a  general  denial.  Judgtn.^qt 
for  defendants,  on  demurrer  to  plaintiff's  evidence. 

The  facts  are  as  follows :  On  the  3d  of  October  1873,  the 
sheriff,  by  one  Bradley,  deputy,  by  virtue  of  an  order  of  at- 
tachment issued  by  a  justice  of  the  peace  in  the  case  of  the 
bank  against  one  Whitney,  levied  upon  and  took  into  his  pos- 
session certain  goods,  of  the  appraised  value  of  $385.  On  the 
29th  of  November  following,  judgment  having  been  rendered 
against  Whitney,  the  justice  issued  an  order  of  sale,  which  it 
appears  from  the  evidence  was  originally  directed  ^'  To  Carl 
Bradley,  Deputy-Sheriff  of  said  county,"  and  that  sometime— 
the  record  does  not  show  when — a  pen-stroke  was  drawn 
through  the  words,  "  Carl  Bradley,  Deputy."  This  order  was 
delivered  to  Bradley,  and  was  returned  as  follows: 

"Nov.  29th  1873,  RecM  this  writ;  advertised  for  sale,  the 
goods  described  in  the  inventory  and  appraisement.  Dec.  8d 
1873,  the  above-described  ^oods  were  taken  out  of  my  posses- 
sion by  Chas.  H.  Hallett,  U.  8.  Deputy  Marshal. 

"  G.  W.  FiUkNKLDT,  Sheriff  Labette  county, 

"J5y  Carl  BradUy,  Deputy.*' 

Upon  the  trial  of  the  cause  the  court  excluded  all  testimony 
offered  bj  plaintiff  as  to  the  value  of  the  goods,  except  the 
sheriff's  appraisement,  holding  that  conclusive.  The  court 
also  exdaded  the  order  of  sale,  and  the  return  thereon,  be- 
cause,  without  the  alteration,  the  order  was  void,  being  di- 
rected to  the  deputy-sheriff;  and  with  the  alteration  it  was 
Toid,  there  being  no  evidence  showing  that  the  alteration  was 
made  before  delivery.  The  only  testimony  as  to  the  erasure 
was  that  of  the  justice,  who  testified  upon  direct  examination 
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that  he  did  not  know  when  the  words  were  erased,  thort  he 
had  no  recollection  as  to  whether  they  were  struck  out  when 
he  signed  the  order,  or  of  authorizing  any  person  to  strike 
them  out,  or  whether  the  order  was  given  to  the  plaintiff's 
attorney  before  it  was  given  to  Bradley;  and  upon  cross-exami- 
nation he  added,  that  he  would  not  say. that  the  erasures  were 
made  before  delivery,  and  that  he  had  no  idea  that  he  erased 
the  words.  His  docket,  a  transcript  of  which  was  in  evidence, 
read — :"  Order  of  sale  issued,  dated,  directed,  and  delivered  to 
Carlos  Bradley,  deputy-sheriff."  But  he  testified  that  the 
words,  "directed  and  delivered,"  were  printed  on  his  docket, 
and  that  he  usually  entered  on  the  blank  opposite,  th^  name 
of  the  person  to  whom  he  delivered  it. 

In  each  of  th6se  rulings  we  think  the  court  erred.  The  aj). 
praisemenf  was  prima  facie  evidence  of  the  va,lue;  but  in  an 
action  against  the  officer,  was  not  conclusive.  If  the  goods 
had  been  sold,  it  is  to  be  presumed  that  they  would  have 
brought  their  real  value,  and  that  real  value  is  the  measure  of 
the  sheriff's  responsibility.  The  appraisement  is  but  the 
opinion  of  the  parties  selected  by  the  sheriff  as  appraisers. 
These  appraisers  may  or  may  not  have  been  fully  acquainted 
with  the  market  value ;  but  their  estimate  stands  as  the  esti- 
mate of  any  other  witness,  and  is  to  be  judged  by  the  same 
considerations  as  affect  the  testimony  of  others.  If  it  were 
not  so,  it  would  enable  a  sheriff,  in  case  of  a  low  appraisement, 
to  convert  the  property  to  his  own  use,  and  then  pay  over 
simply  the  appraised  value,  thus  profi.ting  by  his  own  wrong. 
The  law  places  no  such  temptation  before  an  officer.  The 
appraisement  was  never  intended  to  be  a  conclusive  test  of 
values,  or  a  shield  to  an  officer's  wrong.  It  is  made  ez  parie^ 
by  persons  selected  by  the  officer,  and  as  every  one  knows,  is 
often  wide  of  the  exact  truth. 

In  regard  to  the  erasure  in  the  order  of  sale,  it  is  clear  that 
the  testimony  fails  to  show  when  it  was  made.  The  justice 
evidently  had  no  recollection  upon  the  matter,  and  no  other 
witness  was  called.  And  in. respect  to  alterations,  the  general 
rule  is. thus  laid  down  in  Greenleaf  on  Evidence,  sec.  664,  note 


JANUARY  TERM,  1878-  269 

Opinion  of  the  Court 

8:  '^It  is  also  generally  agreed,  that  inasmuch  as  fraud  is  never 
to  be  presamedy  therefore  if  no  particular  circumstances  of  sus- 
picion attach  to  an  altered  instrument,  the  alteration  is  to  be 
presumed  innocent,  or  made  prior  to  its  execution  " — and  in 
support  of  this,  many  authorities  are  cited.    And  the  rule  is  a 
reasonable  one.    Nearly  every  one  can  write,  and  written  in- 
struments are  as  abundant  as  the  leaves  of  the  forest     They 
are  prepared  by  all  sorts  of  persons— those  skilled  in  the  law, 
and  those  not— -and  cover  all  sorts  of  transactions.     Pending 
negotiations,  the  original  draft  is  subject  to  constant  changes, 
and' is  as  often  signed  with  all  the  changes,  erasures  and  inter- 
lineations,  as  it  is  copied  for  execution.    The  hurry  of  business 
will  not  wait  for  perfect  copies  without  erasures  or  interlinea- 
tions.   The  Unr  must  take  things  as  it  finds  them,  and  adjust 
its  rules  to  the  facts  of  every-day  life.     To  require  in  every 
case  of  change,  proof  that  the  change  was  made  before  execu- 
tion, before  the  instrument  is  admissible  in  evidence,  would 
tend  to  prevent  rather  than  accomplish  justice.     It  will  be 
borne  in  mind  that  the  more  important  the  transaction,  the 
more  likelihood  of  parties  waiting  for  a  perfect  copy,  and  of 
remembering  the  circumstances,  or  noting  the  fact  of  any 
alteration,  while  the  less  important  the  transaction,  the  less 
likelihood  of  waiting,  or  noting,  or  of  remembering.    Hence^ 
evidence  would  be  more  accessible  in  the  former  than  in  the 
latter  case,  and  at  the  same  time  less  likely  to  be  needed.     8o 
that  the  presumption,  in  the  absence  of  suspicious  circum- 
BtanceSy  that  the  change  was  innocent,  and  made  before  exe- 
cution, runs  parallel  with  the  actual  experience  of  business, 
and  tends  to  uphold  those  transactions  which  stand,  in  most 
need  of  such  help. 

Again:  It  must  be  noticed,  that  so  far  as  the  questions  in 
this  case  are  concerned,  it  is  immaterial  whether  the  process 
was  in  fact  directed  to  the  sheriff,  or  to  Carl  Bradley,  deputy- 
sheriff.  The  former  is  of  course  the  correct  and  formal  direc- 
tion of  the  writ;  but  the  latter  is  simply  an  irregularity  which 
the  officer  who  has,  taken  the  writ  and  proceeded  to  execute  it 
cannot  thereafter  avail  himself  of  as  a  defense.     The  execu- 
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tion  was  not  void,  but  only  voidable.  The  defect  was  one  that 
could  be  amended.  And  whatever  might  be  the  rule,  if  the 
officer  refused  to  take  or  execute  the  writ,  he  cannot,  after  tak- 
ing it,  and  advertising  the  property  for  sale  under  it,  plead 
this  defect  in  bar  of  his  liability  for  suffering  the  property  to 
pass  into  the  hands  of  an  unauthorized  person.  He  is  es- 
topped as  fully  as  though  he  had  sold  the  property,  had  the 
money  in  his  pocket,  and  refused  to  pay  it  over  to  the  plainti£ 
(Herman  on  Executions,  202,  sec.  146,  and  cases  cited  in  note; 
WaMen  v.  Davison^  16  Wend.  576;  Bacon  v.  Oropsey^  7  N.  Y. 
195,  and  cases  cited  in  opinion  of  court)  And  again,  it  may 
be  remarked,  that  process  of  this  kind  ordinarily  passes  from 
the  justice  directly  to  the  officer,  and  there  is  nothing  in  this 
case  to  indicate  its  possession  by  any  intermediate  person. 
Now  if  the  justice  made  the  erasure  before  delivering  the  proc- 
ess, it  was  unquestionably  in  due  form,  and  valid.  K  the 
officer  made  it  while  in  his  hands,  he  could  not  thus  defeat  his 
liability.  And  if  a  stranger  did  it  while  in  the  officer's  hands, 
it  was  a  mere  spoliation,  and  not  an  alteration,  (1  Greenl.  Ev., 
$666;)  and  if  done  after  it  had  been  returned  to  the  justice, 
the  liability  was  already  fixed,  and  could  not  be  affected 
thereby.  The  probabilities  as  to  time  and  person,  are  within 
these  four  suppositions;  and  in  neither  is  the  liability  taken 
away  from  the  officer.  Finally,  it  may  be  remarked,  that  the 
question  as  to  the  time,  and  the  party  making  any  alteration^ 
is,  in  the  last  instance,  one  for  the  jury.  It  is  like  any  other 
fact  in  the  case,  to  be  settled  by  the  triers  of  facts.  We  do 
not  mean  that  it  is  not  the  right  and  duty  of  the  court  in  the 
first  instance  to  determine  whether  the  alteration  is  so  far  ac- 
counted for  as  to  permit  the  instrument  to  be  read  in  evidence. 
Where  there  are  manifest  circumstances  of  suspicion,  and  no 
explanation  given,  it  may  be  the  duty  of  the  court  to  refuse  to 
let  the  instrument  go  before  the  jury;  but  where  there  are  but 
slight  circumstances  of  suspicion,  or  an  explanation  is  tendered 
which  is  doubtful,  then  the  court  should  permit  the  instrument 
to  go  in  evidence,  and  submit  to  the  jury  under  proper  in- 
structions the  question  as  to  the  time  when  and  the  person  by 
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whom  the  alterations  were  made.    The  time  and  the  circum- 
stances of  an  alteration  are  matters  of  fact,  and  not  of  law. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


Margaret  E.  ScROdos  et  al  v.  Thomas  E.  Tutt  ei  oL 

JuoGxszm  AGAINST  Imtxstatb^cw  CUUnu  against  Estate;  Allowance  and  CUunJir 
oadon;  Notice  to  AdminiHrator,  A  jadgment  was  rendered  against  a  person 
in  his  lifetime.  After  his  death  an  administrator  was  duly  appointed  and 
qualified,  and  thereupon  a  certified  transcript  of  such  judgment  was  filed 
in  the  prohate  court  having  charge  of  the  administration,  and  said  pro- 
bate court,  without  notice  to  the  administrator,  or  any  appearance  in 
oourt^  or  any  written  or  other  waiver  of  such  notice,  allowed  the  judg- 
ment as  a  demand  against  the  estate  of  the  intestate,  and  classified  it. 
ffeldj  That  the  probate  court  acted  without  jurisdiction,  and  such  allow- 
ance and  classification  are  void,  and  that  the  administrator  is  not  re- 
qniied,  on  demand,  to  pay  such  judgment    lSeroffg$  v,  Tutt,  28-184, 186.] 


•   JBVror  from  Wyandotte  District  Court 

Action  brought  by  Tutt  and  two  others,  as  plaintiffs,  upon 
the  official  bond  of  Margaret  M  Scroggs,  as  administratrix  of 
the  estate  of  James  A,  Cruise,  deceased,  against  said  adminis- 
tratrix and  Jease  J.  KepUnger,  aud  Nicholas  McAlpine,  sureties 
on  said  bond,  as  defendants.  The  petition  stated  that  said 
administratrix  had  refused  to  pay  upon  demand  a  balance 
alleged  to  be  due  upon  a  certain  judgment  recovered  by  said 
plaintiffs,  Tu(t  and  others,  against  the  said  Cruise  in  his  life- 
time, and  which  had  been  allowed  and  classified  by  the  probate 
court  as  a  claim  against  the  estate  of  Cruise.  The  &cts  are  as 
follows:  In  June  1869,  Thomas  E.  Tutt,  Dent  Tutt,  and  John 
F.  Baker,  as  plaintiffii,  recovered  a  judgment  in  the  Wyandotte 
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district  conrt  against  Pembroke  S.  "Ferguson,  then  sheriff  of 
Wyandotte  county,  and  against  John  E.  Zeitz,  Isaiah  Walker, 
and  James  A.  Cruise,  (who  were  his  sureties  on  his  official 
bond  as  such  sheriff,)  for  $2,850,  and  costs  of  suit  The  en- 
forcement of  this  judgment  was  enjoined  by  said  Ferguson 
and  his  sureties  until  the  April  Term  1875  of  said  court,  when 
said  injunction  was  dissolved*  Afterward,  and  before  this 
suit,  defendants  in  error  caused  executions  to  issue  upon  said 
judgment,  and  upon  such  writs  certain  property  of  the  judg- 
ment-debtors, (except  the  property  of  said  Cruise,  who  had  in 
the  meantime  died,)  was  levied  on  and  sold,  and  upon  said 
sale  $2,277.45  were  realized,  exclusive  of  costs,  leaving  still 
due  on  said  judgment  at  the  time  of  instituting  this  suit 
$1,014,  besides  accrued  and  accruing  costs.  On  the  24th  of 
May  1873,  Cruise  died,  leaving  surviving  him  Margaret  JE. 
Cruise,  (now  Scroggs^  his  widow,  and  four  children.  A  few 
days  after  the  death  of  Cruise,  said  Margaret  was  duly  ap- 
pointed administratrix  of  his  estate,  by  the  probate  court  of 
Wyandotte  county,  and  duly  qualified  as  such,  giving  bond  as 
required  by  law,  and  with  said  Keplinger  and  Mc Alpine  as  sure- 
ties. At  the  time  of  her  appointment  and  qualification,  large 
assets  belonging  to  the  estate  of  said  Cruise,  consisting  of  real 
estate  and  personal  property,  and  money  and  rights  and  credits, 
of  the  value  of  $6,000,  came  to  her  hands  and  possession. 
Debts  only  to  the  amount  of  $1,587.17  have  been  presented 
against  said  estate,  and  these  have  long  since .  been  paid. 
There  were  no  other  debts  allowed  or  classed  against  said 
estate  at  any  time,  now  remaining  unpaid,  except  the  alleged 
debt  of  the  defendants  in  error;  and  assets,  applicable  to  the 
payment  of  their  said  claim  came  to  possession  of  said  admin- 
istratrix, and  now  remain  in  her  hands  and  under  her  control, 
and  not  required  for  the  payment  of  other  or  prior  claims, 
more  than  suflicient  to  pay  the  same.  The  said  judgment 
against  Ferguson,  Zeitz,  Walker  and  Cruise,  was  rendered 
during  the  lifetime  of  said  Cruise.  On  the  18th  of  Septem- 
ber 1875,  defendants  in  error  filed  in  the  probate  court  of 
Wyandotte  county  a  certified  transcript  of  the  said  judgment. 
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and  thereupon  said  probate  court  determined  its  class  to  be 
class  seventh.  Prior  to  the  commencement  of  this  suit,  de- 
fendants in  error  demanded  payment  of  said  balance  of  the 
judgment  from  said  administratrix,  but  she  refused  to  pay  said 
Bum.  Thereupon,  and  on  the  12th  of  May  1876,  this  action 
was  commenced,  the  plaintifis,  Tutt  and  others,  relying  upon 
the  refusal  of  the  administratrix  to  pay  the  balance  alleged  to 
be  due  on  said  judgment  as  a  breach  of  the  condition  of  the 
administration  bond.  McAlpine  and  Keplinger  filed  a  general 
denial  to  tiie  petition  against  them.  Said  Margaret  E^  Scroggs 
set  forth  seven  defenses  to  said  supposed  5ause  of  action.  The 
substance  of  the  second,  sixth,  and  seventh  of  said  defenses, 
taken  together,  being  as  follows: 

'^Baid  plaintifis  ought  not  to  have  or  maintain  their  said 
action,  because,  since  the  26th  of  May  1878,  the  defendant 
Margaret  E.  Bcro^gB  has  been  and  still  is  the  duly  appointed 
and  qualified  administratrix  of  the  estate  of  James  A.  Cruise, 
deceased;  and  this  defendant  states  and  alleges,  that  ever 
since  said  26th  of  May  she  has  been  an  actual  and  bona  fide 
resident  of  Wyandotte  county,  and  has  continually  resided  in 
the  cily  of  Wyandotte  in  said  county,  and  that  as  such  admin- 
istratrix she  has  never  had  any  notice  of  said  demand,  as  stated 
in  said  petition,  against  said  estate,  except  the  demand  made 
upon  her  as  such  administratrix  for  the  payment  of  the  same 
on  the  12th  of  May  1876,  and  that  prior  to  that  time  no  per- 
on  had  ever  exhibited  to  her  said  demand  against  said  estates 
by  serving  upon  her  as  such  administratrix  (or  in  any  other 
capacity,)  a  notice  in  writing,  stating  the  nature  and  amount 
of  said  claim,  with  a  copy  of  the  instrument  of  writing  or 
account  upon  which  the  same  was  founded ;  and  that  saia  de- 
mand has  never  in  any  manner  been  established  against  said 
estate;  that  no  one  ever  delivered  to  her  as  such  administra- 
trix, or  in  any  other  capacity,  a  written  notice  containing  a 
copy  of  the  instrument  of  writing  or  account  upon  which  such 
demand  was  founded,  and  stating  that  they  would  present  the 
same  for  allowance  at  a  time  therein  named;  that  no  such 
notice  was  served  upon  her  as  such  administratrix,  or  in  any 
other  capacity,  ten  days  before  the  presentation  of  such  de- 
mand to  the  court,  or  at  any  other  time,  by  any  person,  nor 
was  such  notios  ever  left  at  her  usual  place  of  residence,  nor 
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did  she  ever  waive  the  service  of  such  notice,  either  by  writing, 
or  by  appearing  in  court  and  waiving  the  same,  nor  did  she  in 
any  other  manner  or  form,  waive  the  service  of  such  notice; 
and  further,  that  said  demand  has  never  in  any  manner  been 
allowed  as  a  demand  against  said  estate  of  James  A.  Cruise, 
deceased,  and  that  she  has  never  in  any  manner  been  ordered 
to  pay  the  same." 

The  plaintiflSs  demurred  to  the  said  second,  sixth  and  sev- 
enth defenses,  and  the  district  court,  at  the  December  Teriyi 
1876,  sustained  said  demurrer.  It  was  conceded  and  agreed 
by  all  the  parties  that  the  facts  were  as  alleged  in  the  second, 
sixth  and  seventh  defenses  set  up  in  the  answer  of  defendant 
Scroggs.  The  district  court  held  that  such  facts  constituted  no 
defense  to  plaintiff's  action;  and  defendants  not  desiring  to 
answer  over,  the  court  gave  judgment  upon  the  demurrer  in 
favor  of  plaintiffs  for  $1,058,  and  costs.  The  defendants  bring 
the  record  here  for  review. 

Wallace  Pratty  and  J.  B.  ScroggSy  for  plaintiffs  in  error. 
J.  F.  Mister ^  and  D.  B.  Hadleyy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  The  question  presented  for  our  considers, 
tion  is,  whether  the  mere  filing  with  the  probate  court  having 
the  administration  of  an  estate,  of  a  certified  transcript  of  a 
judgment  rendered  against  the  deceased  in  his  lifetime,  and 
the  subsequent  classification  of  the  demand  by  said  court,  is  a 
valid  exhibition  and  establishment  of  the  claim  against  the 
estate.  In  the  absence  of  the  notices  named  in  sections  84 
and  91  of  the  administrator's  act,  (ch.  37,  Gen.  Stat  449,)  and 
the  afiidavit  required  by  sec.  88  of  the  same  chapter,  and  with* 
out  waiver  on  the  part  of  the  administratrix,  or  appearance  by 
her,  had  the  probate  court  any  jurisdiction  to  allow  or  classify 
the  judgment?  Our  answer  to  these  interrogatories  must  be 
in  the  negative.  Judgments  rendered  in  the  lifetime  of  the 
deceased,  and  against  him,  must  be  presented  and  allowed  aa 
other  demands;  and  sections  84  and  91  of  said  ch.  37  are  as 
applicable  to  the  exhibition,  presentation,  and  allowance  of 
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sach  demands,  as  to  other  claims.  An  administrator,  in  the 
interest  of*  the  estate,  should  have  the  opportunity  to  show 
that  finch  judgment  during  the  lifetime  of  the  intestate  had 
been  paid,  in  whole  or  in  part;  and  if  it  be  true,  that  nothing 
remains  due  thereon,  after  the  other  provisions  of  the  statute 
are  complied  with,  in  regard  to  the  notices  and  affidavit  re- 
quired prior  to  the  allowance  of  the  judgment,  on  the  hearing 
to  establish  such  claim^  a  certified  copy  of  the  judgment 
would  be  sufficient  proof  of  the  demand,  unless  the  opposing 
interest  should  show  that  the  holder  of  such  judgment  had 
not  given  credit  to  the  estate  for  all  payments  and  offiets  to 
which  it  was  entitled,  or  some  other  good  defense  thereto  was 
established. 

As  there  was  no  attempt  on  the  part  of  defendants  in  error 
prior  to  the  institution  of  this  action  to  comply  with  sections 
91  and  92  of  said  oh.  37,  and  as  the  administratrix  never  ap- 
peared in  the  probate  court  on  the  presentation  of  said  demand, 
and  never  by  writing  waived  the  service  of  the  notice  necessary 
to  be  given  prior  to  the  establishment  of  the  claim,  (Scroggs  v. 
llUtj  post,  840,)  the  probate  court  had  no  jurisdiction,  on  said 
13th  of  September  1875,  or  at  any  other  date,  to  allow  or 
classify  the  judgment  as  a  demand  against  the  estate  of  James 
A.  Cruise,  deceased.  As  this  demand  has  never  been  estab- 
lished against  said  esiaUy  in  any  of  the  forms  provided  by  the 
statutes,  the  administratrix  had  been  guilty  of  no  violation  of 
the  conditions  of  her  official  bond  when  this  action  was  com- 
menced, and  the  judgment  rendered  was  wrongfully  given. 
These  views  do  not  conflict  with  enforcing  a  judgment  ren- 
dered against  the  deceased  in  his  lifetime  which  is  a  lien  upon 
the  real  estate  as  provided  in  subdivision  fourth  of  sec.  80,  ch. 
37,  nor  of  having  such  a  judgment  revived  against  the  admin- 
istratrix. (Sec.  '439,  civil  code.) 

The  cases  cited  from  the  Missouri  courts  by  counsel  of  de- 
fendants in  error,  are  not  authority,  because,  in  the  adoption 
of  sec.  8,  Gen.  Stat  of  Mo.  1865,  p.  502,  the  following  words, 
viz.,  '^  and  shall  also  exhibit  copies  of  all  judgments  and  de- 
crees rendered  in  the  lifetime  of  the  deceased  to  the  court 
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having  probate  juriediction,**  were  omitted  in  sec.  86,  Gen. 
Stat,  of  Kas.,  p.  449,  which  otherwise  corresponds  with  said 
section  8.  Notwithstanding  this  material  difference,  it  was 
originally  decided  in  Missouri  that  in  presenting  a  judgment 
rendered  against  a  deceased  in  his  lifetime  for  allowance 
against  an  estate,  the  same  notice  is  required,  as  in  the  pre- 
sentation of  other  demands;  and  this  authority  is  cited  in 
Wagner's  Stat  Mo.,  edition  of  1872,  page  102,  sec.  8,  note  8; 
Ryan  v.  Mundy^  14  Mo.  458.  It  is  true,  that  the  subsequent 
decisions  of  that  state  are  in  conflict  with  what  is  stated  in  that 
opinion ;  but  these,  for  the  reasons  above  stated,  are  not  con- 
trolling with  us. 

The  judgment  of  the  district  court  will  be  reversed,  the 
case  remanded,  and  the  court  below  is  instructed  to  overrule 
the  demurrer  to  the  second,  sixth  and  seventh  defenses. 

All  the  Justices  concurring. 


David  H.  Mitchell  v.  Stillings  ft  Fbnlok. 

Newly-Dibcx)Vbred  Evidence;  When  Cumulative  Merely ,  Not  Sufficient  for 
Avxvrding  New  Trial.  A  defendant  testified  concerning  a  certain  conyer- 
Bation  had  between  himself  and  the  plaintiff,  which  oonyersation,  as  he 
stated  it,  amounted  in  law  to  a  contract  The  plaintiff  in  his  testimony 
denied  ever  having  any  such  conversation  as  the  defendant  testified  to. 
Judgment  was  rendered  in  favor  of  the  plaintiff.  The  defendant  then 
moved  for  a  new  trial  on  the  ground  of  newly^iiscovered  evidence.  The 
newly-discovered  evidence  was  the  testimony  of  a  certain  witness,  em- 
bodied in  an  affidavit  of  such  witness,  and  read  on  the  hearing  of  the 
motion,  in  substance,  that  he  was  present  at  the  time  of  said  conversa- 
tion, and  heard  the  same,  and  that  it  was  in  substance  the  same  as  the 
defendant  had  stated  that  it  was  in  his  testimony.  The  defendant  also 
read  an  affidavit  of  his  own  on  the  hearing  of  said  motion,  stating  in 
substance,  that  said  evidence  was  newly-discovered, -and  that,  although 
he  had  exercised  due  diligence,  he  had  not  been  able  to  discover  the  same 
until  after  the  trial.  But  be  did  not  state  why  he  did  not  have  knowl- 
edge of  the  same  at  the  time  said  conversation  occurred,«or  why  he  had 
afterward  forgotten  it.  Held,  that  said  supposed  newly-discovered  evi- 
dence was  mere  cumulative,  and  not  newly-discovered.  ISwartzeU  v.  Rog- 
ers, 3-374;  Klopp  v.  Jill,  4-482;  Clark  v.  HaU,  10-81;  Kirby  v.  ChUds,  10- 
639;  Smith  V.  WiUiams,  11-104;  State  v,  KeUerman,  14-135;  Boyd  v.  Sanford, 
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14-280;  Thorn  v.  DaviB,  16-22;  Taylwr  v.  Tkomas,  17-^99;  Harris  v.  Thomp- 
ton,  23-372;  Clark  v.  Norman,  24^16;  Moon  «.  ffeffer,  25-139;  McmweUiK 
Tktmer^  25-426;  SUOe  v.  Kecarley,  26-77;  Sextan  v.  Lamb,  27-432;  Parker  v. 
Bates,  29-^97;  Hegents  v.  LinscoU,  30-242;  WUkes  v.  Wolback,  80-375;  Bough- 
man  v.  Penn,  38^505;  Carson  v.  Henderson,  34-404;  State  v.  Smith,  35-618.] 

Srror  from  Leavemoarth  Disirici  Omrt. 

Thb  district  court,  at  March  Term  1877,  gave  judgment  in 
fevor  of  StUUngs  ^  Fenlon,  against  Mitchell,  defendant  New 
trial  refused,  and  defendant  brings  the  case  here. 

Baker  -^  DflZ,  for  plaintiff  in  error. 

StUUngs  ^  JShdon,  defendants  in  error,  for  themselves. 

The  opinion  of  the  court  was  delivered  by 

TaIiBNTInb,  J. :  This  was  an  action  brought  by  Stillings  ft 
Fenlon  against  David  H.  Mitchell  for  professional  services  as 
attorneys-and-counselors-at-law.  The  action  was  commenced 
in  a  justice's  court,  where  judgment  was  rendered  in  favor  of 
the  plaintiffs  for  the  amount  of  their  claim,  to-wit,  $250.  The 
defendant  appealed  to  the  district  court,  where  the  case  was 
again  tried,  before  the  coart  and  a  jury,  and  a  verdict  and 
judgment  were  there  rendered  for  the  plaintiffs  for  the  sum  of 
$200.  Immediately  after  the  verdict  was  rendered,  the  de- 
fendant moved  to  set  aside  the  same,  and  for  a  new  trial,  upon 
three  separate  grounds,  one  of  which  was  for  newly-discovered 
evidence.  The  court  below  overruled  this  motion,  and  ren- 
dered judgment  for  the  plaintiffs  as  aforesaid,  and  the  defend- 
ant DOW  brings  the  case  to  this  court. 

The  only  ground  for  reversal  relied  on  in  this  court  is,  that 
the  court  below  erred  in  refusing  to  grant  a  new  trial  upon 
the  ground  of  newly-discovered  evidence.  We  do  not  think 
that  the  court  below  erred;  for  in  our  opinion,  the  supposed 
newly-discovered  evidence  was  merely  cumulative,  and  was  not 
in  fact  newly-discovered  evidence  at  all.  A  discussion  of  this 
question  will  involve  a  consideration  of  a  large  portion  of  the 
evidence  introduced  on  the  trial,  as  well  as  a  consideration  of 
the  supposed  newly-discovered  evidence.     There  was  only  one 
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question  of  fact  concerning  which  the  parties  materially  dif- 
feredy  and  that  was  as  to  the  amount  which  they  believed  the 
plaintiffs  were  entitled  to  recover.  The  plaintifis  claimed  that 
they  were  entitled  to  recover  $250,  while  the  defendant  claimed 
that  they  were  entitled  to  recover  only  $50.  The  services  for 
which  the  plaintiffs  sued  in  this  action,  were  services  rendered 
by  the  plaintiffs  in  an  action  brought  by  Mitchell  against 
Austin  Claflin  and  others,  on  a  note  and  mortgage.  F.  P. 
Fitzwilliam  was  also  an  attorney  in  that  case  for  MitchelL 
Stillings  testified  on  the  trial  in  this  case,  thiat  Mitchell  agreed 
to  pay  a  fee  of  $500  in  the  Claflin  case,  in  case  a  judgment 
could  be  recovered  for  the  full  amount  of  the  note  and  mort- 
gage. This  would  have  given  to  the  plaintiffs  a  fee  of  $250, 
and  Fitzwilliam  a  fee  of  $250.  Mitchell  however  testified, 
that  at  first  he  agreed  to  pay  Stillings  a  fee  of  $200  in  case 
the  full  amount  of  his  claim  could  be  recovered,  but  that  after- 
ward he  told  Stillings  that  he  would  pay  him  in  connection 
with  Fitzwilliam  a  fee  of  $100  and  take  all  the  risks  himself, 
and  that  Stillings  agreed  to  the  same.  This  agreement  Mitch- 
ell testified  was  made  in  the  spring  of  1876,  near  the  corner  of 
Second  and  Shawnee  streets,  in  Leavenworth  city.  A  judg- 
ment was  rendered  in  said  Clafiin  case  in  &vor  of  Mitchell  for 
the  full  amount  of  said  note  and  mortgage,  and  said  judgment 
was  afterward  satisfied  by  Mitchell  receiving  from  Claflin  cer- 
tain property  and  $320  in  money.  Evidence  was  also  intro- 
duced on  the  trial,  by  the  plaintiff,  with  regard  to  the  value 
of  their  services  rendered  in  said  Claflin  case.  Said  newly- 
discovered  evidence  was  the  testimony  of  a  colored  man  by 
the  name  of  Reuben  Jacksdn.  This  testimony  was  incorpora- 
ted in  an  affidavit,  and  was  filed  and  read  on  the  hearing  of 
said  motion.  The  evidence  was  in  substance  as  follows:  ^*In 
the  spring  of  1876,  Jackson  was  present  at  a  conversation  had 
between  Stillings  and  Mitchell,  near  the  corner  of  Second  and 
Shawnee  streets,  in  Leavenworth  city,  and  beard  Mitchell  tell 
Stillings  that  he,  Mitchell,  would  pay  Stillings  and  Fitzwilliam 
$100  for  trying  said  Claflin  case,  and  that  Stillings  replied  that 
they  would  try  it  for  that  amount."    Mitchell  also  filed  and 
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read  on  the  hearing  of  said  motion  his  own  affidavit,  in  which 
he  stated,  among  other  things,  that  he  did  not  suppose,  prior 
to  said  trial,  that  Stillings  would  deny  his  said  contract;  that 
said  evidence  of  Jackson's  was  newly-discovered;  and  that, 
although  he  had,  prior  to  the  trial,  used  due  diligence  to  dis- 
cover any  and  all  evidence  applicable  to  his  case,  yet  that  he 
did  not  discover  this  evidence  of  Jackson's  until  after  the  trial. 
Stillings  also  filed  an  affidavit  which  he  read  on  tlie  hearing  of 
said  motion.  We  do  not  think  that  the  court  below  erred  in 
overruling  said  motion.  Jackson's  evidence  T^as  merely  cumu- 
lative, and  was  not  newly-discovered  evidence.  The  conversa- 
tion, with  respect  to  which  Jackson  would  have  testified,  was 
undoubtedly  the  same  conversation  with  respect  to  which 
Mitchell  had  already  testified,  and  the  same  conversation 
which  Stillings  had  denied  on  the  witness-stand.  In  this  re- 
spect this  case  differs  from  that  of  Klopp  v.  JiU^  4  Kas.  482. 
In  that  case  no  evidence  was  given  on  the  trial  concerning  the 
conversation  afterward  claimed  to  be  newly-discovered  evi- 
dence. In  that  case  the  defendant  did  not  hear  the  conversa- 
tion, as  the  defendant  testified  he  did  in  this  case.  In  that 
case  the  conversation  did  not  constitute  a  contract,  as  the  wit- 
ness testified  it  does  in  this  case.  In  that  case  it  was  a  mere 
admission,  made  by  the  plaintifi*  to  a  third  person,  and  of 
which  the  defendant  knew  nothing  until  after  the  trial,  and 
eoncerning  which  no  evidence  was  given  on  the  trial.  But  as 
we  have  already  stated,  the  evidence  of  Jackson  is  not  only 
merely  cumulative,  hut  it  is  not  newly-discovered.  Mitchell 
undoubtedly  had  full  knowledge  of  it,  if  it  is  true,  long  before 
the  trial,  and  at  the  very  time  when  such  conversation  was  be- 
ing had.  If  Jackson  was  in  fbct  present,  and  in  fact  heard  all 
said  conversation  between  Mitchell  and  Stillings,  Mitchell 
mast  have  known  it.  But  if  he  did  not  know  it,  then  why 
not?  Not  a  word  of  explanation  has  been  given.  But  if 
Mitchell  had  knowledge  of  this  evidence  at  one  time,  and  had 
forgotten  it,  then  why  did  he  not  tell  the  court  so,  and  give 
some  reason  for  his  want  of  recollection  7  Not  one  word  of 
explanation  was  given  on  that  subject     And  Mitchell's  excuse 
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for  not  exercising  greater  diligence  in  finding  this  evidence,  ia 
hardly  sufficient.  He  says  that  he  did  not  sappose,  before  the 
trial,  that  Stillings  would  deny  his  contract.  Now  under  said 
alleged  contract  the  plaintifis  would  have  been  entitled  to  re- 
cover only  $50,  or  just  one-half  what  Mitchell  testifies  he  was 
to  pay  them  and  Fitzwilliam  together;  and  yet  the  plaintiffii 
sued  for  (250.  The  action  was  commenced  in  a  justice's  court 
The  plaintifi  there  claimed  $250.  They  obtained  a  judgment 
for  that  amount  And  Mitchell  then  appealed  to  the  district 
court.  Did  he  suppose  that  the  plaintiffs  would  relent  in  the 
district  court,  and  take  a  judgment  for  $60?  There  is  not  the 
slightest  evidence  in  this  case  tending  to  show  that  either  of 
the  plaintiffs,  at  any  time  after  said  alleged  contract  is  claimed 
to  have  been  made,  ever  admitted  that  they  were  not  entitled 
to  recover  the  full  amount  for  which  they  sued.  But  on  the 
contrary,  Stillings  testified  that  the  matter  had  been  the  sub- 
ject of  frequent  conversations  and  attempted  settlements  be« 
tween  himself  and  Mitchell,  and  that  he  always  claimed  that 
they  were  entitled  to  recover  all  that  they  sued  for,  and  that 
he  never  agreed,  even  as  a  compromise,  to  take '  anything  leas 
than  $150. 
The  judgment  of  the  court  below  must  be  affirmed. 

All  the  Justices  concurring. 


A.  H.  Baldwin  v.  Thomas  Squirrs. 

Ottawa  Indian  Lands;  VoMUy  of  Conveyance  Made  by  Patentee.  Where  a 
patentee  named  Maako  conveyed  by  warranty  deed  on  29th  July  IBfftf 
eighty  acres  of  land  patented  to  him  under  the  treaty  of  ^8th  July  1862 
with  the  Ottawa  Indians,  and  where  the  testimony  is  not  preserved,  and 
it  does  not  appear  what  restrictions  upon  alienation,  if  any,  were  in  such 
patent,  or  that  there  were  any  houses  or  improvements  on  the  land  con- 
yeyed,  and  the  only  thing  in  the  record  in  any  manner  tending  to  show 
the  class  to  which  the  patentee  belonged,  or  the  amount  of  land  received 
by  him  under  the  treaty,  ia  a  statement  in  one  finding  of  &ct  that  there 
appears  on  the  census  and  allotment-roll  the  following  description:  **No. 
19,  name,  Masko,  boy  aged  15,  description  of  land/'  (the  eighty  acres  con- 
veyed,) and  there  is  no  finding  that  the  name  does  not  appear  again  apoii 
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Bild  roily  or  that  other  land  was  not  also  patented  to  him,  and  the  court 
makea  what  it  denominates  separate  findings  of  &ct,  findingn  of  law,  and 
conclusions,  and  in  one  of  the  findings  of  law  finds,  '*That  the  restriC" 
tions  against  alienation  were  removed  at  the  end  of  five  years  from  the 
ratification  of  the  treaty,  except  as  to  disabilities  existing  under  local 
law,"  held,  that  a  judgment  sustaining  the  validity  of  such  conveyance 
will  not  be  reversed.  [Clark  v.  Libbey,  14-438 ;  Clark  v.  Akers,  1&-166,  and 
cases  cited;  Clark  v.  Libbey,  17-634;  Campbell «.  Patamore^  17-639;  Comm*r$ 
w.Pennock,  18^1;  IMey  v.  Clark,  25-496;  MeQannon  v.  JSlraightUge,  32- 
524.] 

JBrrcr  from  Franklin  District  CbwL 

All  necessary  facts  and  proceedings  are  set  forth  in  the 
subjoined  opinion.  The  district  court,  at  the  May  Term  1874, 
gave  jadgment  in  &vor  of  Squires^  plaintiff.  Baldwin^  defend* 
ant,  brings  the  case  here* 

Clark  ^  WUkmson^  for  plaintiff  in  error. 
Judson  ^  Matter  J  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  Action  to  quiet  title.  Decree  for  plaintiff,  and 
defendant  alleges  error.  The  testimony  veas  not  prescrvedi 
and  the  case  is  before  us  on  the  pleadings,  findings,  and  con- 
clusions. The  land  was  patented  under  the  treaty  of  28th 
July  1862  ynth.  the  Ottawa  Indians,  to  one  Masko.  On  29th 
July  1867,  Masko  conveyed  by  warranty  deed;  and  the  case 
turns  upon  the  validity  of  that  deed.  This  treaty  has  been 
before  us  for  consideration  in  several  cases;  Clark  i\  Libbey^ 
14  Kas.  435;  Clark  v.  Akers,  16  Kas.  166;  Clark  v.  Libbey,  17 
Kbb.  634;  Campbell  v.  Paramorey  17  Eas.  689;  and  many  ox 
the  questions  litigated  in  the  district  court  have  been  disposed 
of  by  those  cases.  As  this  case  now  stands  before  us,  it  must 
be  decided  by  the  answer  to  be  ^ven  to  one  question :  Is  there 
anything  in  the  findings  to  show  that^any  portion  of  this  land 
was  alienable  during  the  lifetime  of  the  patentee?  The  first 
finding  reads: 

1st- By  the  Ottawa  Indian  treaty  of  24th  June  1862,  pro- 
vision was  made  that  upon  its  ratification  a  census  of  all 
Ottawas  entitled  to  lands  under  it  should  be  taken.    After 
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the  ratification  of  the  treaty  July  16 th,  lOth,  1862,  a  census 
was  taken,  and  an  allotment  of  land  made.  On  the  census 
and  allotment-roll  prepared  and  reported  to  the  Secretary  of 
the  Interior  the  following  description  appears:  ''No.  19,  name, 
Masko;  boy;  age,  15;  description  of  land,  the  west  half  of 
the  northwest  quarter  of  section  32,  township  16,  range  19." 
And  afterward  a  patent  was  issued  by  the  United  States  to 
Masko  for  the  lands  borne  opposite  his  name  on  the  census 
and  allotment-roll. 

This  land  was  the  tract  conveyed,  and  in  dispute.  There  is 
no  other  finding  descriptive  of  the  title,  or  interest  Of  Masko; 
nothing  to  show  what  limitations  were  in  the  patent;  nothing 
further  indicative  of  the  class  of  allottees  to  which  Masko 
belonged,  or  the  amount  of  land  patented  to  him  under  the 
treaty.  The  treaty  provided  that  at  the  expiration  of  five 
years  from  its  ratification  the  tribal  relations  should  be  dis- 
solved, and  the  several  Indians  should  be  deemed  and  declared 
to  be  citizens  of  the  United  States,  to  all  intents  and  purposes, 
and  with  all  rights,  privileges  and  immunities,  and  in  all  re- 
spects subject  to  the  laws  of  the  United  States  and  of  the 
state.  (12  XJ.  S.  Stat  at  Large,  p.  1287,  sec.  1.)  Art  7  of  the 
treaty  is  as  follows: 

"Article  VII.  ♦  ♦  ♦  And  all  of  the  above-mentioned 
selections  of  lands  shall  be  made  by  the  agent  of  the  tribe, 
under  the  direction  of  the  Secretary  of  the  Interior.  And 
plats  and  records  of  all  the  selections  and  locations  shall  be 
made,  and  upon  their  completion  and  approval  proper  patents 
by  the  United  States  shall  be  issued  to  each  individual  mem- 
ber of  the  tribe  and  person  entitled  for  the  lands  selected  and 
allotted  to  them,  in  which  it  shall  be  stipulated  that  no  Indian, 
except  as  herein  provided,  to  whom  the  same  may  be  issued, 
shall  alienate  or  incumber  the  land  allotted  to  him  or  her  in 
any  manner,  until  they  shall,  by  the  terms  of  this  treaty,  be* 
come  a  citizen  of  the  United  States;  and  any  conveyance  or 
incumbrance  of  said  lands,  done  or  sufibred,  except  as  afore- 
said, by  any  Ottawa  Indian,  of  the  lands  allotted  to  him  or 
her,  made  before  they  shall  become  a  citizen,  shall  be  null  and 
void.  And  forty  acres,  including  the  houses  and  improve- 
ments of  the  allottee,  shall  be  inalienable  during  the  natural 
lifetime  of  the  party  receiving  the  title;  provided,  that  such  of 
laid  Indians  as  are  not  under  legal  disabilities  by  the  local 
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laws  may  sell  to  each  other  such  portions  of  their  lands  as  are 
subject  to  sale,  with  the  consent  of  the  Secretary  of  the  Inter- 
ior, at  any  time." 

The  only  permanent  limitation  on  any  patentee's  power  oi 
alienation  was,  as  to  "forty  acres,  including  the  boases  and 
improvements  of  the  allottee."  As  to  all  other  lands,  as  soon 
as  he  became  a  citizen,  he  had  as  fiill  power  of  alienation  as 
any  citizen.  The  five  years  had  passed,  and  Masko  was  a  cit- 
izen, and  subject  to  the  laws  of  this  state  at  the  time  of  the 
conveyance.  He  could  convey  all  except  the  "forty  acres." 
The  treaty  of  1868  was  not  yet  ratified,  and  of  course  its  sub- 
sequent ratification  could  not  avoid  prior  conveyances.  The 
findings  dispose  of  the  question  of  minority. 

Now  if  it  affirmatively  appeared  that  all  the  land  patented 
to  Masko,  was  this  eighty-acre  tract,  some  interesting  and 
difficult  questions  might  arise.  Must  the  patent  name  the 
"forty-acre"  tract  which  is  inalienable  f  If  not,  how  is  it  to 
be  selected?  Must  the  patentee  make  the  selection  before 
conveying  any?  If  the  patentee  has  no  houses,  nor  improve- 
ments, on  any  of  the  land,  and  no  restriction  is  expressed  in 
the  patent,  is  any  of  the  land  inalienable?  If  a  patentee, 
there  being  no  restriction  in  the  patent,  and  no  houses  or  im- 
provements on  the  land,  without  making  any  selection  con- 
veys the  entire  tract  in  one  conveyance,  is  the  conveyance  void 
as  to  all  the  land,  or  only  as  to  forty  acres?  and  if  void  as  to 
forty  acres,  which  forty  acres?  But  we  think  the  findings  do 
not  show  that  this  eighty-acre  tract  was  all  that  was  patented 
to  Masko  under  the  treaty.  It  is  nowhere  expressly  so  stated, 
as  it  was  in  the  case  of  Campbell  v,  ParamorCy  17  Kas.  689. 
The  treaty  provides,  art  8,  that  five  sections  of  land  be  appor- 
tioned among  the  chiefs,  councilmen,  and  headmen,  as  the 
members  of  the  tribe  shall  in  full  council  determine;  that  in 
addition,  said  last-named  persons,  and  each  and  every  head  of 
a  family,  should  receive  160  acres;  and  that  all  other  members 
of  the  tribe  should  receive  eighty  acres  each.  Now  it  is  prob- 
ably the  fiu^t,  that  Masko  only  received  the  last-named  amount, 
to-wit,  eighty  acres,  the  tract  in  controversy.    The  description 
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and  age,  "boy,  age  15,*' would  seem  to  imply  this.  If  he 
were  the  head  of  a  family,  it  would  seem  as  though  the  de« 
Bcription  would  indicate  this;  and  as  to  the  chiefs,  etc.,  it  is 
said  that  the  five  sections  are  set  apart  to  them  in  considera- 
tion of  many  years  of  service  without  pay,  and  a  boy  of  fifteen 
years  cannot  have  rendered  very  many  years  of  service.  But 
these  are  mere  probabilities.  And  before  a  warranty  deed, 
made  by  one  having  the  powers  of  a  citizen  in  respect  to  con- 
veyance, is  held  void,  it  should  affirmatively  appear  that  there 
was  some  defect  in  the  conveyance,  or  some  restriction  as  to 
the  title  conveyed.  The  presumptions  are  against  such  re- 
striction. 

Again,  the  presumption  is  that  the  court  ruled  correctly; 
and  in  what  the  court  denominates  "findings  of  law,"  as  dis- 
tinguished from  its  conclusions,  it  finds,  "  that  the  restrictions 
against  alienation  were  removed  at  the  end  of  five  years  from 
the  ratification  of  the  treaty,  July  16th  1862,  except  as  to  dis- 
abilities existing  under  local  law."  Now  it  will  be  presumed 
that  the  evidence  showed  that  this  land  did  not  include  the 
forty-acre  inalienable  tract,  rather  than  that  the  court  found 
against  the  validity  of  any  stipulation  in  the  treaty. 

Still  again :  While  the  treaty  provided  for  a  census,  it  did 
not  prescribe  what  such  census  should  contain,  but  left  the 
matter  for  the  direction  of  the  Secretary  of  the  Interior. 
What  he  prescribed,  the  case  does  not  show.  Whether  his 
directions  were  such  that  tl^e  mere  description  and  age  indi- 
cated the  class  to  which  the  allottee  belonged,  we  are  not  ad- 
vised, and  may  not  conjecture.  While  it  is  not  probable  that 
a  boy  fifteen  years  of  age  is  the  head  of  a  family,  still  it  is  not 
impossible.  Marriage  among  the  Indians  may  be  celebrated 
At  an  early  age,  and  this  boy  may  in  fact  have  been  an  illustra* 
fcion  of  young  American  precocity.  Again,  we  are  not  advised, 
&nd  we  cannot  take  judicial  notice,  of  the  laws  and  customs  of 
Indian  tribes.  The  places  of  chief,  councilmen,  and  headmen 
may  be  hereditary,  and  this  boy  may  in  fact  have  been  a  chief 
for  years,  and  selected  by  the  council  to  share  in  the  five  sec- 
tious.    These  it  is  true  are  mere  spequlations;  but  they  serve 
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to  show  that  the  record  is  not  safficientlj  fall  and  specific  foi 
08  to  hold  that  error  affirmatively  appears  in  the  ruling  of  the 
district  court  In  the  absenee  of  such  showing  it  must  be  pre- 
Bumed  that  it  ruled  correctly,  and  the  judgment  must  be  af- 
firmed. 
All  the  Justices  concurring. 


Asa  L.  Lathrop  et  al.  v.  John  Davenport. 

IhcPBHSSB  OP  Fathxkt,  AMD  UsTTRY;  Burdeu  of  Ftoof ;  Weight  of  TeBtxtnony. 
In  an  action  apon  a  note  valid  upon  its  face,  and  calling  for  only  legal  in- 
terest^ the  burden  of  proving  payment  and  usury  is  upon  the  defendant; 
and  where  there  is  »  general  finding  partially  adverse  to  him,  and  the 
question  turns  largely  on  the  weight  to  be  given  to  the  testimony  of  the 
defendant  and  of  an  agent  of  the  plaintiff  respectively,  this  court  will, 
although  such  testimony  be  by  deposition,  sustain  the  conclusion  of  the 
district  court  as  to  any  merely  doubtful  matter.  \Jermess  v.  Cuder,  1 2-500 ; 
Bmik  V,  Bowen,  21-S63;  Hubbard  v.  Ogden^  22-372;  Halderman  v.  Woodward, 
22-741;  Praiher  v.  Qammcn,  25-388;  BurtiB  v.  Wait,  33-482;  Buienbark  v. 
Btumbark,  33-577.] 

Hrror  from  Franklin  IHsirict  Court 

FoRBOLOSURB  of  mortgage,  brought  by  Davenport  against 
Asa  L.  Lathrop  and  Carrie  R.y  his  wife.  The  mortgage  was 
on  defendants'  homestead,  &nd  was  given  to  secure  a  note  for 
$3,000,  signed  by  both  defendants,  dated  5th  October  1871, 
payable  one  year  after  date,  with  interest  at  the  rate  of  12  per 
cent,  per  annum.     On  the  back  of  the  note  is  this  indorsement : 

"Ottawa,  June  7th,  1878:  Received  on  the  within  note 
three  hundred  and  sixty  dollars,  in  full  for  interest  to  October 
5tfa  1872,  and  this  note  is  hereby  extended  for  one  year  from 
this  dat6.  John  Davenpokt, 

"J5y  E.  E.  Jl,  Agmtr 

ft 

Davenport  prayed  judgment  for  $8,000  principal,  and  inter- 
est thereon  at  12  per  cent,  from  5th  October  1872,  and  for 
$1,408.67  taxes  on  mortgaged  premises  paid  by  him  for  tbe 
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years  1871, 1872, 1878,  1874  and  1875,  and  interest  thereon, 
and  for  foreclosure,  eto.  The  defendants  answered,  and  among 
other  matters,  alleged,  that  on  the  Ist  of  September  1868  they 
gave  their  note  and  mortgage  to  one  Dobson  for  $2,500,  paya- 
ble in  one  year  with  interest  at  12  per  cent.;  that  Dobson 
transferred  said  note  and  mortgage  to  Davenport  before  ma- 
turity thereof;  that  on  the  27th  of  September  1869  they  paid 
on  said  note  the  sum  of  $1,003.50;  that  before  said  payment 
was  made,  defendants  had  agreed  to  pay  Davenport  18  per  cent, 
interest  on  said  note  from  its  date  (5th  October,  1871,)  until 
paid;  that  on  1st  August  1870  defendants  paid  Davenport  the 
further  sums  of  $54  and  $275,  and  on  the  5th  of  October 
1871  the  additional  sum  of  $821.85;  that  these  three  sums  last 
mentioned  "  were  so  taken  and  extorted  by  said  plaintiff  as 
and  for  usurious  interest  upon  the  respective  sums  of  money" 
actually  due  at  the  respective  dates  of  payment,  "and  in  re- 
newal of  a  certain  note  and  mortgage  executed  by  said  Asa  R. 
Lathrop  to  said  plaintiff  August  1st  1870  for  the  sura  of  $350, 
payable  one  year  from  its  date  with  12  per  qent.  interest  per 
annum,  upon  which  said  Asa  i2.  had  agreed  to  pay  plaintiff  18 
per  cent,  interest,  and  did  pay  him  as  such  usurious  interest 
the  sum  of  $21  August  Ist  1870,  and  $49.45  October  5th 
1871."  Defendants  claimed  that  there  was  actually  and  legally 
due  to  Davenport^  October  5th  1871,  on  said  $2,500  note  (orig- 
inally given  to  Dobson)  the  sum  of  $585.20.  They  admit  that 
on  that  day  they  received  from  Davenport  $285.55  in  money. 
These  last  two  sums,  amounting  to  $870.75,  defendants  claimed 
constituted  the  only  legal  consideration  for  the  $3,000  note  atid" 
mortgage  now  in  suit  Reply,  a  general  denial.  Trial  at 
March  Term  1877  of  the  district  court.  The  court  found  that 
the  amount  due  Davenport^  October  5th  1871,  on  the  original 
note  and  mortgage,  (of  date  1st  Sept.  1868,)  after  deducting 
the  payments  made  thereon,  (to-wit,  $1,003.50,  $50  and  $154,) 
was  $2,052.28;  and  on  the  note  and  mortgage  of  8th  August 
1870,  after  deducting  $21  as  usury,  was  $329;  total,  $2,881.28; 
and  that  on  that  day,  (October  5th  1871,)  Davenport  advanced 
to  defendants   $285.55,   making  an  actual    indebtedness  of 
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12,666.83,  (instead  of  $8,000,  as  set  forth  in  the  note  and 
mortgage  in  suit;)  and  the  court  found  that  there  was  paid, 
7th  Jane  1873,  $540  on  the  note  and  mortgage  in  suit,  leaving 
due  thereon,  principal  and  interest,  the  sum  of  |2,126.83.  The 
court  also  found  that  there  was  due  the  plaintifi  for  taxes  paid 
by  him  on  the  mortgaged  premises,  and  interest,  the  sum  of 
$1,498.25;  and  judgment  was  given  against  defendants  for  said 
two  sums  last  mentioned,  and  for  $150  attorney-fee,  and  for 
foreclosure,  etc.  New  trial  refused,  and  defendants  bring  the 
case  here  for  review. 

W.  Litilefieldy  and  Benson  ^  Parldnsony  for  plaintifi  in  error. 
John  W.  Defordj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwsr,  J.:  Action  on  note  and  mortgage.  Defenses, 
usury,  part  payment,  and  discharge  of  one  defendant  as  surety 
by  extension  to  principal.  The  case  of  Jenness  v.  OuUer^  12 
Kas.  500,  disposes  of  the  last  defense.  Even  if  it  were  not 
applicable,  both  defendants  signed  as  joint  makers  of  the  note, 
and  the  testimony  shows  that  the  payee  had  no  knowledge  as 
to  the  alleged  suretyship. 

As  to  the  first  two  defenses,  it  appears  that  the  note  sued  on 
was  executed  to  make  up  two  prior  notes.  There  was  simply 
a  general  finding  of  the  amount  due  on  the  note.  This  amount 
was  evidently  reached  by  adjudging  usury  in  the  last  two  notes. 
All  the  notes  on  their  face  were  valid,  and  beyond  question  the 
first  note  was  valid  in  its  inception  and  in  no  manner  tainted 
with  usury.  The  doubtful  questions  are,  whether  after  the 
maturity  of  the  first  note  there  was  a  subsequent  contract  for 
its  extension  upon  payment  of  usurious  interest,  and  whether 
the  consideration  of  the  second  note  was  merely  the  interest 
due  on  the  first,  or  an  actual  loan  in  cash.  The  testimony  was 
substantially  the  depositions  of  the  parties,  and  of  the  plain- 
tiff's agent,  and  certain  deposit  slips.  That  of  the  plaintiff 
and  of  Mrs.  Lathrop  was  mostly  hearsay,  and  of  little  value, 
leaving  the  questions  to  turn  principally  upon  the  testimony  of 
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Asa  L.  Lathrop  and  Mr.  Fuller,  the  agent  of  the  plaintiff,  and 
the  Blips.  The  affirmative  npon  both  questions  was  with  the 
defendants.  The  note  was  prima  facie  valid.  The  finding  was 
general.  While  both  questions  are  doubtful,  we  are  not  satis- 
fied that  the  court  erred  in  giving  paramount  weight  to  the 
testimony  of  Mr.  Fuller,  and  upon  that  the  conclusion  was  un- 
questionably correct.  We  can  do  no  otherwise  therefore  than 
affirm  the  judgment 

All  the  Justices  concurring. 


F.  L.  Cranb  v.  Choutbau,  Harrisoh  ft  Vallb  et  aL 

Findings  of  Fact,  Wkm  Ckmehuive;  Oral  Tedimarnf.  Where  a  case  is  tried 
by  a  court  without  a  jury,  and  special  findings  of  fiact  made,  and  those 
findings  are  based  upon  oral  testimony,  it  is  settled  that  in  this  court  such 
findings  are  conclusive  upon  any  disputed  and  doubtfhl  questions  of  fact. 
ILemon  v.  Fox,  21-156 ;  Wirutead  v.  SUmd^ard,  21-272;  Stout «.  Tcnontend,  32- 
425.] 

Mror  from  Shaumee  District  CowrU 

On  the  6th  of  January  1874,  Chouteau^  Harrison  ^  VaJky  as 
plaintifis,  recovered  a  judgment  in  the  district  court  of  Shaw- 
nee county,  against  Franklin  L.  Orane^  C.  K.  Holliday,  and  two 
others,  for  ^12,902.15,  and  costs.  On  the  29th  of  April  1875, 
ChouteaUy  Harrison  ^  VaUe  assigned  and  transferred  such  Judg- 
ment to  Senry  Levis.  On  the  3d  of  May  1875,  said  Levis  exe- 
cuted a  release  of  the  whole  judgment  as  to  said  Holliday, 
acknowledging  in  said  release  the  payment  on  the  judgment 
by  Holliday  of  $7,450.  On  the  5th  of  June  1875,  Levis  exe- 
cuted  in  favor  of  Orane  a  release  of  said  judgment  as  to  certain 
described  lots  and  lands,  for  the  expressed  consideration  of 
$2,200  recited  in  said  release  as  being  paid  by  s£dd  Orane.  On 
the  22d  of  March  1876,  a  writ  of  execution  on  said  judgment 
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was  issued  to  the  sheriff  of  Shawnee  county,  and  said  sherifi^ 
in  obedience  to  said  writ,  levied  upon  certain  lands,  and  also 
upon  a  large  number  of  city  lots  belonging  to  Orant^  and  ad- 
vertised the  same  for  sale  on  the  15th  of  May,  and  on  that  day 
sold  a  part  of  the  lands  and  lots  so  advertised  U>A,S.  Johnson^ 
for  $5,468,  (that  aum  being  f65.41  in  excess  of  the  amount  of 
debt,  interest,  and  costs  that  day  due  on  said  judgment) 

On  the  14th  of  July  1876,  Orane  commenced  this  action 
against  Chouteau^  Harrison  ^  VaUe^  Henry  Levis,  A.  J.  DuM,  D. 
L.  Lakin,  George  W.  Veafe,  and  A.  &  Johnson,  to  enjoin  the  con- 
firmation of  said  sheriff  aale,  and  to  compel  satisfaction  of 
record  of  the  said  judgment  Orane  claimed  that  the  purchase 
made  by  Lema  of  Chouteau,  Harrison  ^  Valle  was  made  with 
funds  belonging  to  the  ^^Consolidated  Railroad  Construction 
Company/'  which  company  had  assumed  the  payment  of  the 
judgment  Orane  was  absent  in  California  from  October  1874 
until  December  1875,  and  had  no  personal  knowledge  of  the 
pretended  payment  of  $2,200  made  in  his  name  June  5th  1875, 
and  the  release  to  him  of  that  date,  and  he  claimed  that  such 
pretended  payment  was  obtained  by  reason  of  certain  fraudu- 
lent representations  made  to  his  (Crane's)  attorney-in-fact,  that 
the  procuring  of  such  payment  and  the  executing  of  such  re- 
lease constituted  apart  of  certain  fraudulent  acts  and  proceed- 
ings, on  the  part  of  Lems  and  others  to  keep  said  judgment 
alive  as  to  him,  (Crane,)  when  said  judgment  had  been  in  &ct 
fully  paid.  Chouteau,  Harrison  f  Valle  answered,  disclaiming 
any  interest  in  the  judgment  since  their  assignment  to  Levis, 
and  all  knowledge  of  any  proceedings  thereon,  in  their  name 
or  otherwise,  since  such  assignment  The  other  defendants 
answered,  alleging  that  the  purchase  of  the  judgment  made  by 
Levis  was  a  purchase  by  him  in  good  faith  and  for  himself,  and 
denying  any  payments  on  the  judgment  other  than  those  above 
mentioned.  Other  facts  and  proceedings  are  stated  in  the 
opinion.  Trial  at  April  Term  1877.  The  district  court  found 
in  fftvor  of  the  defendants,  and  dissolved  the  temporary  in* 
junction  theretofore .  granted.  Orane  appeals,  and  brings  the 
case  here  on  error. 
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« 

DouiUti  ^  McFarland^  for  plaintiffi 

Jacob  Safford^  and  A.  L.  Williams^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  to  restrain  the  collection  of 
a  judgment  against  the  plaintiff,  on  the  ground  that  since  its 
rendition  it  had  been  fully  paid  and  discharged.  The  case  was 
tried  by  the  court  without  a  jury,  special  findings  of  fact  made, 
and  judgment  rendered  for  defendants.  The  court  made  82 
findings.  As  to  most  of  them  no  objection  was  taken,  the 
matters  embraced  in  them  being  beyond  dispute.  The  28th, 
29th,  SOth^  and  31st  are  objected  to,  and  it  is  insisted  that  the 
court  erred  in  those  findings,  and  in  not  making  two  findings 
tendered  by  plaintiff.  The  facts  are  substantially  as  follows : 
The  plaintiff  and  C.  K.  HoUiday  were  accommodation  indors* 
ers  on  a  note  given  by  the  King  bridge  company.  On  5th 
January  1874,  Chouteau,  Harrison  &  Valle  recovered  judg- 
ment thereon  against  the  plaintiff  and  HoUiday.  Prior  to  the 
judgment,  and  to  secure  plaintiff  and  HoUiday,  the  bridge 
company  gave  to  them  a  chattel  mortgage  on  certain  bridges. 
Under  that  mortgage  they  took  possession  of  the  bridges,  and 
thereafter  sold  the  same  to  the  Kansas  Midland  Railroad  Coni- 
pany.  The  railroad  company  gave  them  therefor,  on  let 
August  1874,  its  promissory  note  payable  November  1st  1874, 
for  the  exact  amount  of  the  judgment  and  interest,  and  as  col- 
lateral security  $30,000  first-mortgage  bonds,  and  $250,000 
stock  certificates  of  the  company.  The  bridges  were  taken 
and  used  on  the  line  of  the  railroad.  On  October  Slst  1874, 
tHe  Kansas  Midland  Railroad  Company,  having  partially  com- 
pleted its  road,  and  being  in  an  embarrassed  condition,  made 
a  contract  with  its  creditors,  who  entered  into  a  joint-stock  as- 
sociation known  as  the  ^'  Consolidated  Railroad  Construction 
Company,"  or  more  commonly  as  the  "Pool,"  by  which  the 
pool  agreed  to  finish  the  construction  of  the  road,  and  the  rail- 
road company  to  turn  over  its  entire  assets  to  the  pool.  The 
articles  of  association  of  the  pool  signed  by  the  parties  thereto 
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recited  tbat  it  was  entered  into  for  the  purpose  of  compromis- 
ing, settling,  validating  and  discharging,  or  providing  for  the 
payment  and  discharge,  or  securing  the  claims  of  the  creditor? 
of  the  railroad  company,  as  well  as  for  the  completion  of  the 
road;  provided  that  it  should  enter  into  a  contract  for  the  com- 
pletion of  the  road;  that  the  members  of  the  pool  should  turn 
over  to  it  all  bonds  and  securities  held  by  them  for  their  claimp 
against  the  railroad  company;  that  the  business  of  the  pool 
should  be  transacted  by  three  trustees,  Andrew  J.  Dull,  George 
"W.  Veale,  and  D.  L.  Lakin,  and  that  on  the  completion  of  the  • 
road  the  assets  should  be  distributed  among  the  members  oi 
the  pool  in  proportion  to  their  several  interests,  as  determined 
by  the  amount  of  their  claims,  a  schedule  of  which  was  at- 
tached to  the  articles.  In  such  schedule  appears  an  item  de- 
scribed as  "Holliday  Bridge  Claim,*^  which  referred  to  the 
indebtedness  heretofore  named.  Henry  Levis  was  the  clerk  of 
the  trustees,  and  as  the  special  representative  of  Andrew  J. 
Dull,  who  was  absent  most  of  the  time,  took  an  active  share 
in  the  management  of  the  business  of  the  pool.  On  April 
29th  1875,  Chouteau,  Harrison  ftValle  assigned  the  judgment 
to  Henry  Levis.  On  the  8d  of  May  1875,  Levis  as  assignee, 
executed  to  Holliday  a  release  of  all  liability  on  the  judgment, 
receiving  in  consideration  therefor  HoUiday's  half-interest  in 
the  El  M.  Railroad  Company  note,  with  the  collateral  bonds 
and  stock  certificates,  and  also  an  assignment  of  a  claim  of 
$5,000  for  money  advanced  to  the  K.  M.  Bailroad  Company, 
and  named  and  allowed  in  the  schedule  attached  to  the  articles 
of  association  heretofore  referred  to.  On  May  5th  1875,  Crane, 
by  an  attorney-in-fact,  duly  authorized,  assigned  and  trans- 
ferred his  interest  in  said  note  and  collaterals  to  said  Levis, 
and  received  in  consideration  therefor  a  partial  release  and 
discharge  as  to  the  judgment  Between  If  ovember  12th  1874, 
and  August  3d  1875,  the  pool,  in  settling  the  debts  of  the  E. 
M.  Railroad  Company,  and  in  completing  the  construction  of 
the  road,  disbursed  some  $240,681.18,  taking  therefor  259  re- 
ceipted voQchers.    In  the  list  of  disbursements  reported  by  the 
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trustees  appears  the  note  of  the  railroad  company  to  Crane 
and  Hollidaj. 

Upon  the  &ct8  above  stated  there  is  little  dispute.  Tlie 
bone  of  contention  is,  whether  the  K.  M.  Railroad  Co.^  or  the 
pool,  ever  assumed  to  pay  the  judgment,  or  ever  in  fact  paid 
it.  The  district  court  found  that  they  had  done  neither.  And 
upon  both  questions  we  must  sustain  the  conclusions  of  that 
court.  It  would  be  enough  to  refer  to  the  repeated  rulings  of 
this  court,  that  the  findings  of  fact  made  by  the  trial  court, 
like  the  verdict  of  a  jury,  settle  all  disputed  questions  of  fact. 
But  we  may  go  further,  and  say  that,  as  we  read  the  testimony, 
it  points  unmistakably  to  the  conclusion  reached  by  that  court. 
The  papers  executed  indicate  this.  The  railroad  company 
found  some  bridges  in  the  possession  of  Crane  &  Holliday, 
and  bought  them.  It  gave  its  note  with  collateral  security  for 
them.  That  note  evidenced  its  promise.  It  was  a  negotiable 
note.  It  was  a  promise  to  pay  Crane  &  HoUiday  directly.  Did 
the  railroad  company  also  agree  to  pay  the  judgment?  If  be- 
fore maturity  the  payees  had  indorsed  the  note  to  a  bona  fde 
holder,  would  the  company  have  been  under  a  double  liability 
— one  to  the  holder  of  the  note,  and  the  other  to  the  plaintifiTs 
in  the  judgment  against  Crane  &  Holliday  ?  It  certainly  would 
have  been,  if  it  had  promised  to  pay  the  judgment  The 
identity  in  amount  of  note  and  judgment  proves  nothing. 
The  judgment-debtors  sold  the  bridges  to  raise  means  to  pay 
the  judgment,  and  therefore  the  size  of  the  judgment  deter- 
mined the  price  of  the  bridges  and  amount  of  the  note;  ^'only 
this  and  nothing  more." 

Again,  Holliday,  who  was  jointly  interested  with  Crane  in 
note  and  judgment,  testifies  positively,  that  he  conducted  the 
negotiations  for  the  sale  of  the  bridges  to  the  railroad  com- 
pany, and  that  it  did  not  assume  to  pay  the  judgment;  that 
Che  note  was  the  evidence  of  its  promise  in  fact,  and  that  he, 
with  the  knowledge  of  the  officers  of  the  company,  and  with- 
out any  objection  from  them,  tried  to  dispose  of  the  note  and 
collaterals  before  maturity.      And  again,  his  own  conduct 
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tpeaks  still  more  strongly  to  the  same  effect  Himself  a 
member  of  the  pool,  familiar  with  its  purposes,  its  articles, 
and  its  officers,  after  the  purchase  of  the  judgment  bj  Levis, 
we  find  him  giving  in  settlement  of  his  liability  on  the  judg- 
ment, not  merely  his  interest  in  the  note  and  collaterals,  but 
a  large  allowed  claim  against  the  pool.  Surely  this  would  not 
have  been  done  if  the  railroad  company  had  assumed  to  pay 
the  judgment,  and  the  pool  had  succeeded  to  its  obligations. 
As  against  this,  the  talk  at  the  meeting  for  the  organization 
of  the  pool,  and  the  understanding  of  its  members,  is  not  suf- 
ficient. In  the  first  place,  they  who  were  present  do  not  agree 
as  to  either.  In  the  second  place,  HoUiday  and  Crane  were 
evidently  the  objects  of  interest,  rather  than  Choteau,  Harri- 
son A  Valle;  in  other  words,  the  parties  present  were  more 
anxious  to  save  Hoi  I  i  day  &  Crane  fi*om  loss  than  to  secure 
Chouteau,  Harrison  &  Valle  their  money.  The  only  solicitude 
about  paying  the  judgment  was  because  thereby  the  judgment- 
debtors  would  be  released.  In  the  third  place,  as  the  situation 
of  the  parties  was  pretty  thoroughly  understood,  it  was  natural 
that  the  result  sought  to  be  accomplished,  rather  than  the  spe- 
cific means,  the  general  fact  rather  than  the  details,  should  be 
spoken  of,  and  that  the  expressions,  "the  bridge  matter,"  the 
"HoUiday  claim,"  and  the  "Chouteau  judgment,"  should  be 
freely  used  as  referring  to  the  same  obligation. 

With  reference  to  the  payment  or  assignment  of  the  judg- 
ment, the  testimony  is  undisputed,  that  both  judgment  and 
note  were  transferred  to  Levis,  that  the  trustees  reported  a  pay- 
ment of  only  the  note,  and  that  upon  the  record  the  judgment 
still  remains  vested  in  Levis.  It  seems  clear  also,  that  at  the 
time  the  judgment  was  assigned  to  Levis  the  pool  did  not  have 
the  funds  with  which  to  purchase  it,  and  that  Levis  either  paid 
his  own  money,  or  obtained  tneans  elsewhere  than  from  the 
pool.  Levis  was  not  examined,  and  there  is  no  positive  testi- 
mony showing  whose  money  was  so  used,. or  whence  obtained; 
and  notwithstanding  some  circumstances  throwing  suspicion 
on  the  transaction,  we  cannot  say  that  the  plaintiS^  on  whom 
the  burden  of  proof  rests,  has  shown  that  the  purchase  of  the 
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judgment  was  by  the  pool,  or  at  its  instance,  or  for  its  benefit. 
There  is  certainly  nothing  to  prevent  an  agent,  as  Levis,  from 
purchasing  such  a  judgment  at  his  own  cost,  and  for  his  own 
benefit;  and  if  the  principal  makes  no  objection  thereto  no 
one  else  can  complain. 

The  judgment  clearly  follows  from  the  findings  of  fieu^t,  for 
if  the  pool  never  assumed  to  pay,  and  never  did  pay  the  judg- 
ment of  Chouteau,  Harrison  &  Yalle,  there  is  no  ground  for 
restraining  its  collection.    The  judgment  is  affirmed. 

All  the  Justices  concurring. 


Caroline  Schafer  v.  Weaver  &  Bill. 

DiSMissiNQ  Action  Without  Prbjudigb;  Demurrer  to  Evidenoe,  The  district 
court,  after  sastaining  a  demurrer  to  evidence  interposed  by  the  defend- 
ant, and  before  rendering  any  judgment  thereon,  may  in  its  discretion  al- 
low the  plaintiff  to  dismiss  his  action  without  prejudice.  IR.  R.  v,  Dryden^ 
17-278;  R,  R.  v,  Ocmse,  17-571,  572;  R.  R.  v.  Doyle,  18-62;  AOmead  9.  Ath- 
mead,  28-262,  264;  Mason  v.Ryus,  26-466.] 

JError  from  Elk  District  CovrU 

The  district  court,  at  the  April  Term  1877,  sustained  a  de- 
murrer to  plaintiff's  evidence,  and  then  on  motion  of  plaintiffs 
dismissed  their  action,  at  their  costs,  without  prejudice  to  a 
future  action.  Schafer^  defendant,  complains  of  this  order  of 
dismissal^  and  brings  the  case  here. 

Scoti  ^  Bachdory  for  plaintiff  in  error. 
Sieny  ^  Sedgwieky  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  on  a  promissory  note. 
The  action  was  commenced  by  Weaver  k  Bill,  the  payees 
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thereof,  against  Caroline  Schafer,  the  maker  thereof,  before  a 
justice  of  the  peace.  The  defendant  in  her  bill  of  particulars 
admitted  the  execution  of  the  note,  but  alleged  that  she  had 
paid  the  same,  and  that  she  held  a  receipt  for  such  payment 
Trial  was  had  before  the  justice  and  a  jury,  and  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiffs  aiid  against 
the  defendant  for  $178.68,  and  costs.  The  defendant  then  ap- 
pealed to  the  district  court.  In  the  district  court  another  trial 
was  had,  or  rather  commenced,  before  the  court  and  a  jury. 
The  record  discloses  the  fact  that  the  plaintiffs  introduced  evi- 
dence; but  why  they  introduced  evidence,  or  what  this  evi- 
dence was,  the  record  does  not  disclose.  After  the  plaintifl^ 
had  introduced  their  evidence,  and  rested,  the  defendant  de- 
murred, upon  the  ground  that  "said  testimony  is  insufficient 
in  law  to  sustain  the  action.''  The  court  below  sustained  this 
demurrer,  and  then  on  application  of  the  plaintiffi  dismissed 
their  cause  of  action  without  prejudice. 

We  do  not  understand  why  the  plaintiffs  should  have  intro- 
duced any  evidence.  Upon  the  pleadings,  if  no  evidence  has 
been  introduced,  the  judgment  should  have  been  rendered  in 
their  £Eivor.  The  plaintiffs'  cause  of  action  was  admitted  by 
the  pleadings;  but  the  defendant  proposed  to  show  that  such 
cause  of  action,  after  its  creation,  had  been  discharged  by  pay- 
ment, and  upon  the  defendant  rested  the  burden  of  proof. 
But  the  plaintiffs  nevertheless  introduced  evidence.  And 
what  this  evidence  could  have  been,  which  was  so  powerful  as 
to  overcome  the  plaintiffs'  prima  facie  case,  so  potent  as  to  dis- 
prove their  admitted  cause  of  action,  so  strong  as  to  overturn 
their  prima  facie  right  to  recover,  we  are  at  a  loss  to  know. 
Possibly  the  plaintiffs  kindly  furnished  the  defendant  with 
the  required  evidence  to  prove  that  the  defendant  had  paid 
the  note.  Possibly  they  did  not  choose  to  accept  the  unso- 
licited admissions  of  the  defendant;  and  then,  with  an  over- 
generous  kindness,  furnished  their  adversary  with  ample 
proof  to  show  that  the  note  had  never  in  fact  been  given,  or 
that  it  was  given  without  any  consideration,  or  that  the  plain- 
tiffs did  not  own  the  note,  etc.,  etc.    But  whatever  may  have 
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been  the  evidence,  it  would  seem  from  the  ruling  of  the  court 
below  that  it  was  strong  enough  to  overturn  the  plaintiffs' 
original  right  to  recover,  if  judgment  had  been  rendered  upon 
the  pleadings  alone. 

The  only  ruling  of  the  court  below  complained  of  by  the 
plaintiff  in  error,  defendant  below,  is  the  rendering  of  said 
judgment  dismissing  the  plaintiffs'  action  without  prejudice. 
The  plaintiff*  in  error  claims  that  the  judgment  should  have 
been  one  that  would  be  final  and  conclusive  between  the  par- 
ties; that  it  should  have  been  one  that  would  forever  after- 
ward bar  any  action  on  said  promissory  note.  This  kind  of 
judgment  would  unquestionably  be  highly  beneficial  to  the 
plaintiff  in  error,  for  it  is  not  at  all  likely  that  the  plaintifiPs 
below  would  ever  again  be  so  kind  as  to  furnish  their  advei- 
sary  the  necessary  evidence  to  defeat  their  own  action.  Did 
the  court  below  err  in  dismissing  the  plaintiffs'  action  without 
prejudice?  We  think  not  The  action  of  the  court  in  such 
cases  rests  almost  entirely  with  the  sound  judicial  discretion 
of  the  court;  and  unless  the  supreme  court  can  see  that  the 
trial  court  has  abused  its  discretion,  no  reversal  can  be  had. 
Where  a  demurrer  to  evidence  is  submitted  to  the  court,  the 
submission  is  only  conditionally  final.  It  is  final  upon  the 
condition  that  the  court  shall  sustain  the  demurrer,  and  shall 
not  in  its  discretion  choose  to  reopen  the  case  for  the  admis- 
sion of  other  evidence,  or  for  the  dismissal  of  the  action 
without  prejudice.  (St.  Jos.  ^  D,  C,  Bid,  Co.  v.  Dryden^  17  Kas. 
278,  280,  et  seq.;  K.  P.  Ely.  Co.  v.  Couse,  17  Kas.  671,  672.)  If 
however  the  court  should  overrule  the  demurrer,  or  if  tlie 
court  in  its  discretion  shall  reopen  the  case  for  the  admission 
of  evidence,  or  for  the  dismissal  of  the  action  without  preju- 
dice, then  the  submission  is  not  final,  or  at  least  the  action  of 
the  court  thereon  is  not  final.  According  to  the  decisionB 
above  cited,  a  party  against  whom  a  demurrer  to  evidence  has 
been  sustained  cannot  as  a  matter  of  right  claim  to  have  the 
case  reopened  for  the  introduction  of  additional  evidence,  or 
for  the  dismissal  of  the  action  without  prejudice.  So  faar  ad 
his  rights  are  concerned,  the  decision  is  final;  but  still  he  may 
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appeal  to  the  discretion  of  the  court.  It  wonid  be  a  bad  laW 
that  would  so  tie  the  hands  of  a  trial  court  that  it  could  not  in 
any  case  reopen  the  case  after  sustaining  a  demurrer  to  evi- 
dence. Injustice  would  often  be  done  to  parties  through  the 
carelessness,  overaigljt,  inadvertence,  or  incompetency  of  their 
counsel.  It  would  also  be  a  bad  law  that  would  allow  parties 
to  experiment  with  the  court,  by  waiting  until  the  court 
should  render  its  decision  on  a  demurrer  to  evidence,  before 
asking  to  be  allowed  to  introduce  additional  evidence,  or  to 
dismiss  the  action  without  prejudice.  Hence  the  court  should 
be  allowed  a  broad  and  extended  discretion  in  the  matter.  It 
will  be  noticed  that  no  judgment  was  ever  rendered  upon. the 
demurrer  in  this  case;  that  as  soon  as  the  court  announced  its 
decision  upon  the  demurrer,  the  plaintiffi  asked  to  dismiss 
their  action  without  prejudice,  and  that  the  court  permitted 
them  to  do  so,  and  that  the  only  judgment  rendered  in  the 
case  by  the  court  below  was  the  one  dismissing  the  plaintiffs' 
action  without  prejudice,  and  for  costs.  The  plaintiff  in  error 
relies  upon  the  following  statute,  to-wit: 

"The  party  on  whom  rests  the  burden  of  the  issues,  must 
first  produce  his  evidence;  after  he  has  closed  his  evidence, 
the  adverse  party  may  interpose  and  file  a  demurrer  thereto, 
upon  the  ground  that  no  cause  of  action,  or  defense,  is  proved. 
If  the  court  shall  sustain  the  demurrer,  such  judgment  shall 
be  rendered  for  the  party  demurring,  as  the  state  ot  the  plead- 
ings, or  the  proof,  shall  demand." — [Laws  of  1872,  page  329, 
§1,  sub.  8.  , 

In  the  present  case  the  party  on  whom  did  not  rest  the  bur- 
den of  the  issues  first  produced  their  evidence,  and  then  the 
party  on  whom  did  rest  the  burden  of  the  issues  demurred. 
And  if  it  was  a  fact  "that  no  cause  of  action  or  defense"  was 
"proved,"  as  the  defendant  must  necessarily  claim  under  this 
statute,  and  under  her  demurrer,  then  the  only  judgment  that 
could  have  been  rendered  in  the  case,  upon  the  "pleadings" 
and  "the  proof,**  would  have  been  a  judgment  in  fevor  of 
the  plaintiflfe  bdow  for  the  fall  amount  of  their  claim.  No 
judgment  oould  have  been  rightfully  rendered  for  the  defend- 
ant under  such  circumstances.     There  is  no  statute  prohibit- 
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ing  dismissals  such  as  we  are  now  considering.     And  the  onl/ 

statute  that  we  think  has  any  application  thereto  reads  as 

follows : 

^^An  action  may  be  dismissed,  without  prejudice  to  a  future 
action:  firsts  by  the  plaintiff,  before  the  final  submission  of 
the  case  to  the  jury,  or  to  the  court  whfere  the  trial  is  by  the 
court."— [Gen.  Stat.  704,  sec.  397. 

Now,  is  the  submission  of  a  demurrer  to  the  court,  in  an 
action  being  tried  by  a  jury^  a  final  submission  of  the  case  "to 
court,  where  the  trial  is  by  the  court  f^^  And  if  not,  may  not 
the  plaintiff  at  any  time  before  the  final  judgment  upon  the 
demurrer,  dismiss  his  action  without  prejudice?  But,  as  we 
have  already  stated,  the  "  submission  "  in  such  a  case,  is  neVer 
an  absoluely  "final  submission  of  the  case."  The  finality  of 
the  "submission  of  the  case"  always  depends  upon  whether 
the  demurrer  shall  be  sustained  or  not,  and  probably  also  upon 
whether  the  court  shall  in  its  discretion  render  a  judgment 
upon  the  demurrer,  instead  of  reopening  the  case  for  .addi- 
tional evidence,  or  for  a  dismissal  of  the  action  without  preja- 
dice. 

The  judgment  of  the  court  below  will  be  aflirmed. 

Brewer,  J.,  concurring. 


COHMISSIONBES  OF  SaLINE   Co.   V.   JOHN  ANDERSON. 

Officbb  De  Facto;  Right  to  Feeg  and  Salary;  lAabUUy  of  (hwnJty,  Where  a 
person  Is  in  the  possession  of  the  office  of  county  derk,  nnder  color  of 
title,  and  is  the  county  clerk  defo/cto^  and  claims  to  be  the  county  derk 
dejure,  and  the  board  of  county  commissioners  pays  to  him  the  quarterly 
salary  due  to  the  rightful  incumbent  of  such  office,  hdd,  that  the  county 
derk  dejure  has  no  action  against  the  county  board  for  such  salary;  and 
this,  notwithstanding  the  Uct  that  the  county  board  may  haye  known,  at 
the  time  they  paid  such  salary,  that  the  question  as  to  the  title  to  said 
office  was  in  litigation;  and  notwithstanding  the  iiict  that  the  county 
clerk  de  facto  may  be  insolvent.  [StaU  v.  Durkee,  12-808,  314;  Hunter  «l 
Ferguton,  13-463,  476;  Hheinhari  v.  State,  14-318;  Higby  v.  Martin,  lArSSl^ 
838.] 
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Errcr  frcm  SaUne  District  Court. 

Ths  district  court,  at  the  April  Term  1877,  gave  judgment 
in  favor  of  Anderson,  plaintiff,  and  the  Board  of  County  Com^ 
missionerSj  defendant,  brings  the  case  here.  The  subjoined 
opinion  contains  a  statement  of  the  facts. 

John  Foster^  county  attorney,  for  plaintiff  in  error. 
Q  A.  SUleTy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalsntinb,  J.:  This  was  an  action  brought  by  John  Ander- 
son  against  the  board  of  county  commissioners  of  Saline 
ooanty,  for  $900,  claimed  to  be  due  as  salary  as  county  clerk 
from  January  10th,  to  October  10th,  1876.  Judgment  was 
rendered  in  favor  of  the  plaintiff  and  against  the  defendant  for 
$549.28,  and  the  defendant  now  brings  the  case  to  this  court 
MamMBCof  for  review.  The  facts  of  the  case,  so  far  as  it  is  nee- 
'"^  essary  to  state  them,  are  substantially  as  follows: 
At  the  general  election  held  inlSTovember  1875,  John  Ander- 
son and  Fred  H.  Wildman  were  opposing  candidates  for  the 
office  of  county  clerk  in  and  for  said  county.  Anderson  re- 
ceived a  majority  of  all  the  votes  cast,  and  the  canvassers 
awarded  to  him  the  certificate  of  election.  Great  irregulari- 
ties however  occurred  in  holding  said  election,  and  for  this 
reason  Wildman  contested  the  same.  The  contest  court  de- 
cided in  favor  of  Wildman,  awarding  to  him  the  certificate, 
previously  issued  to  Anderson.  The  certificate  to  Wildman  was 
issued  January  10th  1876.  Wildman  immediately  qualified 
and  took  possession  of  the  office.  Anderson  then  took  the 
case  to  the  district  court  on  petition  in  error,  where  the  judg- 
ment of  the  contest  court  was  reversed,  and  the  office  awarded 
to  Anderson.  Wildman  then  brought  the  case  to  the  supreme 
court  on  petition  in  error,  where  the  judgment  of  the  district 
court  was  affirmed,  December  5th  1876.  ( Wildman  v.  Anderson^ 
17  £a8.  884.)  Wildman  in  the  meantime  held  said  office,  and 
received  the  salary  and  fees  from  said  10th  January  1876  "up  to 
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October  10th.  But  as  soon  as  the  case  was  decided  ia  the  su- 
preme court,  he  delivered  the  office  up  to  Anderson.  The 
county  commissioners  had  during  all  this  time  full  knowledge 
of  all  these  proceedings,  but  nevertheless  paid  said  salary  to 
Wildman  as  aforesaid.  Wildman  was  and  is  insolvent;  but 
whether  the  county  commissioners  were  aware  of  this  &ct,  we 
think  the  record  does  not  show.  There  are  some  other  facts 
in  the  case,  but  we  do  not  think  that  it  is  necessary  to  state 
them.    Upon  the  foregoing  facts  the  following  question  arises : 

Are  the  county  commissioners,  as  representatives  of 
"dScf Habiu^  the  county,  liable  to  Anderson  for  the  salary  which 

they  have  already  paid  to  Wildman?  We  think 
they  are  not.  Bmoit  v.  Auditors  of  Wayne  County^  20  Mich.  176; 
Smith  V.  Mayor  of  N.  F.,  87  N.  T.  518;  Conner  v.  Mayor  of 
N.  Y.J  5  N.  T.  285;  Parker  v,  SupervisorSy  4  Minn.  59;  McAffee 
V.  RusseUj  29  Miss.  84,  97;  Wheatly  v.  City  of  Covington^  11  Bush. 
18,  22;  The  Queen  v.  Mayor  of  Cambridge,  12  Adolphus  &  Ellis, 
702.  It  is  held  otherwise  in  California:  Peopk  ex  rel.  Dorsey 
V.  Smythj  28  Cal.  21;  Carroll  v.  Seihenthaler,  37  Cal.  193.  But 
Chief  Justice  Campbell  of  Michigan  says,  in  the  Michigan 
case,  (page  188,)  that,  "the  California  authority,  (Dorsey  v. 
Smythj  28  Cal.  21,)  is  based  entirely  upon  New  York  cases 
which  are  not  law  in  the  latter  state,  and  which  were  made  in 
disregard  of  the  previous  decision  in  Conner's  case.  It  has 
Tio  reasoning  of  its  own,  and  does  not  seem  warranted  by  prin- 
ciple.'' The  decision  in  the  other  California  case,  that  of  Car^ 
roll  V.  Seibenthaler,  is  founded  upon  that  of  the  previous  case  of 
Dorsey  v,  Smyth. 

But  returning  to  the  case  at  bar:  Wildman  was  an  officer 
tfe  facto.  He  held  the  office  under  color  of  Htle.  He  took 
possession  of  the  same  in  good  faith,  under  a  certificate  of 
officen  election  duly  issued,  under  a  judgment  of  a  court 

dafteto.  ^^ly  rendered,  under  a  judgment  of  a  court  of 
competent  jurisdiction,  and  a  judgment  that  was  not  finally 
overthrown  until  December  5th  1876,  when  the  decision  of 
the  supreme  court  was  rendered,  which  was  long  after  the 
10th  cyf- October  1876— up  to  which  time  only  Wildman  re- 
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oeived  ndd  salary.  Such  an  officer  as  Wildman  was,  may 
hold  the  office  and  perform  all  the  doties  thereof  pending  any 
litigation  concerning  the  same.  The  State  v.  DurkeCj  12  Sas. 
308,  814;  Leach  v.  Oasstdtfj  28  Ind.  449.  And  all  his  acts  con- 
nected with  the  office  will  be  valid  so  far  as  the  public  and 
third  persons  are  concerned,  unless  they  are  voi^  for  some 
other  reason  than  merely  that  he  is  only  an  officer  de  facto. 
This  last  proposition  is  so  nearly  axiomatic  that  it  needs  no 
citation  of  authorities  to  sustain  it.  As  Chief  Justice  Camp* 
bell  saySy  in  the  Michigan  case,  (p.  181,)  "The  doctrine  of  the 
validity  of  the  acts  of  officers  de  facto  has  been  carried  as  far 
as  possible.  In  The  State  v.  WUliamSy  6  Wis.  808,  it  was  held 
to  make  good  the  approval  of  a  statute  by  a  governor  usurp- 
ing that  office.  In  Vmable  v.  Ourdy  2  Head,  ( Tenn.)  582,  it 
was  carried  to  the  questionable  extent  of  making  good  the 
action  of  a  court  under  an  invalid  statute.  In  Doty  v,  Gorham, 
5  Pick.  487,  where  an  officer  de  facto  had  made  a  sale,  it  was 
held  that  in  a  suit  against  himself,  with  others,  for  removing 
property  thus  sold,  he  could  justify  under  the  sale.  In  Leach 
9.  (Jassidyy  28  Ind.  449,  it  was  held  that  a  school  officer  de  facto 
could  not  have  his  title  questioned  in  an  application  made  by 
him  for  a  mandamus  to  compel  the  payment  to  him  of  school 
moneys  by  local  officers.  In  Desmond  r.  McCarthy y  17  Iowa, 
525,  it  was  held  that  in  a  replevin  by  an  officer  de  factOy  to  re- 
cover the  papers  belonging  to  his  office,  which  had  been  with- 
held on  a  claim  that  he  was  not  the  lawful  officer,  his  title 
could  not  be  questioned,  but  that  the  only  inquiry  on  that 
must  be  in  proceedings  to  oust  him.''  See  also.  Hunter  v.  Fer* 
gusoriy  13  Kas.  468,  475;  Bheinhart  v.  The  StatCy  14  Eas.  818; 
Highy  v.  AyerSy  14  Eas.  881,  888. 

Now  as  Wildman  was  an  officer  de  factOy  holding  under 
tolor  of  title,  every  person  had  a  right  to  recognize  him  as  a 
legal  and  valid  officer,  and  to  treat  him  as  such. 


fauftrkiMia       The  public,  the  county,  the  county  commissioners, 

«nd  private  individuals,  had  a  right  to  do  business 

with  him  as  an  officer,  and  to  pay  him  for  his  services,  if  they 

chose,  without  taking  any  risk  of  having  to  pay  for  such  ser* 
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vices  a  second  time.  It  might  be  greatly  to  the  interest  of  the 
public,  or  of  the  individuals  doing  business  with  such  officer, 
to  pay  him  when  his  fees  or  salary  become  due ;  and  should 
they  not  be  allowed  to  consult  the  interest  of  the  public  aud 
their  own  interest  to  so  pay  him?  It  is  not  their  fault  that  he 
is  wrongfully  in  the  possession  of  the  office;  and  how  are 
they  to  know  whether  he  is  in  the  possession  of  the  office 
rightfully,  or  wrongfully?  Are  they  bound  to  know  who  is 
entitled  to  the  office  in  advance  of  any  final  adjudication  of 
the  question  by  the  courts?  Are  they  bound  to  anticipate  the 
decision  of  the  courts?  And  are  they  bound  to  decide  the 
question  for  themselves,  as  it  thus  comes  up  incidentally  and 
collaterally  in  the  payment  of  fees  or  salary?  And  if  they 
should  determine  that  the  courts  would  eventually  decide 
against  the  officer  defaeto^  must  they  refrain  from  paying  him 
any  fees  or  salary  at  perhaps  a  great  loss  to  themselves,  or  to 
the  public?  Judge  Cooley  says,  in  said  Michigan  case,  (page 
187,)  that  "  The  public,  who  have  an  interest  in  the  continu- 
ous discharge  of  official  duty,  and  whose  necessities  cannot 
wait  the  slow  process  of  a  litigation  to  try  the  title,  have  a 
right  to  treat  as  valid  the  official  acts  of  the  incumbent,  with 
whom  alone,  under  the  circumstances,  they  can  transact  busi- 
ness. This  rule  is  an  obvious  and  necessary  one  for  the  pro- 
tection of  organized  society;  for,  as  was  said  in  Weeks  v.  EUis^ 
2  Barb.  825,  the  affisiirs  of  society  cannot  be  carried  on  unless 
confidence  were  reposed  in  the  official  acts  of  persons  de  facto 
in  office.  And  private  individuals,  in  controversies  between 
themselves,  are  not  permitted  to  question  the  acts  of  an  officer 
de  facto y  for  the  further  reason  that  to  do  so  would  be  to  raise 
and  determine  the  title  to  his  office  in  a  controversy  to  which 
he  was  not  a  party,  and  in  which  he  could  not  be  heard." 
ISTow,  the  interest  of  the  public  in  the  ^^eontimjums  discharge"  of 
official  duties,  would  authorize  the  payment  of  the  legal  fees 
or  salary  for  the  performance  of  such  official  duties  to  the  per- 
son performing  the  same;  and  to  allow  a  person  not  in  the 
possession  of  the  office,  but  who  claims  to  be  entitled  thereto, 
to  sue  for  the  fees  or  salary  thereof,  would  be  to  allow  tho 
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qaestion  of  the  title  to  the  office  to  be  raised  and  determiDed 
sgaioBt  the  officer  de  fcudo  ^^  in  a  controversy  in  which  he  was 
not  a  party,  and  in  which  he  conld  not  be  heard."  Such  cer- 
tainly could  not  be  allowed.  But  if  this  suit  can  be  main- 
tained, then  it  would  be  allowed.  The  salary  of  a  county 
clerk  is  payable  quarterly;  (Laws  of  1875,  page  137,  §5;)  and 
if  Anderson  can  maintain  this  action,  then  he  could  have 
maintained  an  action  against  the  county  commissioners  for 
the  first  quarter's  salary  on  and  at  any  time  after  April  10th 
1876,  for  it  was  due  then,  although  Wildman  was  still  in  the 
possession  of  the  office,  and  although  his  title  to  the  office  had 
not  yet  been  finally  adjudicated,  but  was  still  pending  in  the 
courts.  It  may  be  that  Wildman  could  not  have  recovered 
the  salary  in  an  action  brought  by  himself,  (though  upon  this 
question  we  do  not  wish  to  express  any  opinion;)  for  it  may 
be,  that  as  between  himself  and  others,  where  he  has  to  rely 
npon  his  own  title  to  the  office  the  question  of  his  title  could 
be  raised,  and  his  title  held  to  be  void;  though  upon  this  ques- 
tion we  express  no  opinion.  But  that  is  not  this  case.  He  is 
not  sning  for  his  salary  in  this  case.  He  is  not  a  party  to  this 
suit,  nor  has  he  any  interest  therein.  The  question  of  his 
title  to  the  office  arises  between  third  parties  in  this  case  — 
between  Anderson  and  the  county;  and  does  not  arise  but 
only  incidentally  and  collaterally.  We  do  not  think  that  the 
question  can  be  raised  and  litigated  between  such  parties  and 
in  such  a  manner.  It  must  be  remembered  that  Wildman 
was  not  a  mere  usurper;  but  he  was  an  officer  dt  facto^  having 
possession  of  the  office  under  color  of  title.  What  would  be 
the  rule  if  he  were  a  mere  usurper,'  it  is  not  necessary  for  us 
to  decide  in  this  case.  All  that  we  now  decide  is,  that  where  a 
person  is  in  possession  of  the  office  of  county  clerk,  under  color 
of  title,  and  is  the  county  clerk  de  fojcio^  and  clums  to  be  the 
county  clerk  ife  jwrt^  and  the  board  of  county  commissioners 
pays  to  him  the  salary  due  to  the  rightful  incumbent  of  such 
office,  the  county  clerk  dejure  has  no  action  against  the  county 
board  for  such  salary,  and  this,  notwithstanding  the  fiu^t  that 
the  county  board  may  have  known  at  the  time  they  paid  said 


804  SUPREME  COUET  OF  KAKBAB. 

Mastin  v.  Graham. 

salary  that  the  question  as  to  the  title  to  the  office  was  in  liti- 
gation, and  notwithstanding  the  fact  that  the  county  clerk 
djt  facto  may  be  insolvent  The  remedy  of  the  county  clerk 
de  jure  in  such  a  case  is  an  action  against  the  county  clerk  dt 
facto. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  with  the  order,  that  judgment  be  rendered  in 
&vor  of  the  defendant  below,  and  against  the  plaintiff  below, 
for  costs. 

All  the  Justices  concurring. 


W.  C.  Mastik  v.  Allbn  Graham  et  oL 

Pragticb;  Saving  and  Preserving  Alleged  Errors;  Incomplete  Eecord.  Where 
proceedings  are  prosecuted  in  a  civil  action  in  the  sapreme  court  to  re- 
verse a  judgment  of  the  district  court  for  alleged  error  in  the  admission 
of  incompetent  evidence,  and  because  that  the  findings  of  ikct  are  against 
the  testimony,  and  the  judgment  is  unwarranted,  aiid  there  is  presented 
in  the  record  only  the  testimony,  the  findings  of  fact  and  law,  the  judg^ 
ment,  and  motion  for  a  new  trial,  held,  that  as  the  pleadings  are  neither 
copied  in  full,  nor  referred  to,  nor  their  substance  given,  nor  any  state- 
ment  of  the  issues  raised  by  ihem,  or  the  admissions  made  in  them,  the 
judgment  of  the  court  below  musl  necessarily  be  affirmed.  [<S^oanJb  v. 
HoUand,  6-144;  Ephraim  v.  Garlick,  10-280 ;  Ori  v,  Patrick,  18-382;  Burm  v. 
Burgett,  19-162;  Hubbard  v.  Covoan,  19-210;  Keding  v.  Kuhn,  19-441.] 

Mror  from  Manigomery  District  Court, 

Graham  and  another,  as  plaintiffs,  had  judgment  at  March 
Term  1876,  and  Mastin  brings  the  case  here. 

TF.  A.  Peffevy  and  Johnson  ^  Davis^  for  plaintiff  ia  error. 
D.  W.  Dimnetif  for  defendants  in  error. 

» 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  It  is  alleged  in  the  brief  of  plaintiff  in  e? ror^ 
that  this  action  was  originally  brought  before  a  justice  of  th^ 
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peace  for  the  possession  of  a  horse,  and  that  the  plaintiff  in 
error,  before  such  justice,  recovered  judgment,  and  upon  ap- 
peal to  the  district  court  judgment  was  given  for  defendants 
in  error.     The  judgment  in  the  record  is  for  a  return  of  the 
property  to  the  defendants  in  error,  if  a  return  thereof  can  be 
had,  and  if  a  return  thereof  cannot  be  had,  for  the  value  of 
the  interest  of  defendants,  to-wit,  two  dollars,  and  for  the 
costs.    But  while  the  testimony,  and  the  conclusions  of  fact 
and  law,  are  preserved  in  the  record,  and  the  judgment  and 
motion  for  a  new  trial  are  also  contained  therein,  the  plead- 
ings are  not.    Keither  is  there  any  statement  of  their  purport 
or  substance.    Nor  can  we  tell  what  issues  were  raised  by 
them,  nor  the  admissions  made  in  them.     For  manifest  and 
manifold  reasons,  with  such  a  record,  the  judgment  of  the 
court  must  be  affirmed.     The  alleged  errors  attempted  to  be 
presented,  are,  the  admission  of  incompetent  testimony  in  be- 
half of  the  defendants,  that  the  judgment  for  two  dollars  was 
not  supported  by  the  evidence,  and  that  the  court  had  no  right 
to  adjudicate  a  lien  in  the  action.     In  the  absence  of  the  plead- 
ings, and  any  statement  of  what  they  contain,  we  cannot  say 
whether  any  substantial  error  was  committed.  Ort  v.  Patrick, 
18  Kas.  882.       ^      * 
The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 

20—20  Kaa. 
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The  State  op  Kansas  v.  A.  J.  Snyder. 

1.  JuBT  Triam,  Should  be  InvlolaU;  Duty  of  Court,  It  is  the  duty  of  the 
courts  to  enforce  a  rigid  and  vigilant  obsenrance  of  the  provisions  of  the 
statutes  designed  to  preserve  inviolate  the  right  of  trial  by  jury,  and  the 
purity  of  such  trials.  [Madden  v.  Slate,  1-341;  SlaU  v.  AfuZJbtiu,  lS-16; 
SUUe  V.  Taylor,  20-643;  SUUe  v.  Brawn,  22-231;  K  R,  v.  Taylor,  23-730;  SUUe 
V.  Staokhouse,  24-455;  State  v.  McKinney,  31^81 ;  StaU  v.  Bailey,  32-94.] 

2.  Criminal  Law;  Deliberation  of  Jury;  Presence  of  Officer.  After  a  verdict 
of  guilty  had  been  returned  by  a  jury  against  an  accused  Ibr  the  offense 
of  obtaining  by  &lse  pretenses  the  signature  of  a  firm  to  a  check  of  $850, 
and  in  support  of  a  motion  for  a  new  trial  affidavits  were  filed  proving 
that  the  bailiff  who  had  the  jury  in  charge,  and  who  had  testified  on  the 
trial  on  the  part  of  the  prosecution  to  material  fkcts  against  the  prisoner, 
was  with  the  jury  in  the  jury-room  the  greater  part  of  the  time  while 
they  were  deliberating  on  their  verdict,  and  the  state  made  no  explana* 
tion  of  the  presence  of  the  officer  with  the  jury  in  their  consultations 
together,  nor  any  showing  that  the  rights  of  the  prisoner  were  not  preju- 
diced by  the  acts  and  conduct  of  such  officer  and  witness,  heldf  that  the 
verdict  should  have  been  set  aside  and  a  new  trial  granted. 

JSVror  from  Linn  District  Court. 

Information,  charging  that  Snyder y  on«the  28th  of  Novem* 
ber  1876,  at  Linn  county,  designedly,  feloniously,  and  with 
intent  to  cheat  and  defraud  the  firm  of  Hood  &  Kincaids,  by 
means  of  certain  false  pretenses  and  representations,  obtained 
the  signature  of  said  firm  to  a  certain  check  or  draft  for  f  850, 
which  he  took  into  his  possession  and  negotiated,  obtaining 
thereon  the  sum  of  $850  in  money.  Plea,  not  guilty.  Trial 
at  the  August  Term  1877.  The  jury  returned  a  verdict  of 
guilty,  and  Snyder  was  sentenced  to  confinement  in  the  state 
penitentiary  for  a  term  of  years.  From  this  judgment  and 
sentence  Snyder  appeals  to  tiiis  court 

James  D.  Snoddy^  for  appellant: 

1.  The  ofiense  of  obtaining  money  or  property  by  a  fiilse 
pretense,  it  would  seem  reasonable  to  believe,  could  only  be 
committed  when  a  false  pretense  was  the  moving  caq3e  which 
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indaced  the  person  cheated  to  part  with  his  money  or  property. 
Gen.  Stat,  page  886,  §  94;  The  State  v.  Green,  7  Wis.  676;  The 
Sate  V.  Kube,  20  Wis.  217;  People  v.  Hdynes,  14  Wend.  664. 
Here  there  was  no  deception,  no  fraud,  and  Hood  did  not  rely 
upon  the  statements  of  Snyder,  but  upon  the  letter  of  credit 
and  telegram  of  Painter  &  Son,  copied  in  In  re  Snyder,  17  Kas. 
545,  646. 

2.  The  jury  should  have  refused  to  deliberate  in  the  pres- 
ence of  the  bailiff,  and  especially  of  the  bailiff  who  was  a 
witness  in  the  case;  and  the  presence  of  such  bailiff  in  the 
jury-room  is  misconduct,  for  which  the  verdict  should  have 
been  set  aside. 

BiddU  ^  Blue,  for  The  State: 

1.  The  law  governing  this  case  on  the  trial,  and  in  the  in- 
structions given  to  the  jury,  is  clearly  stated  by  this  court  in 
the  habeas  corpus  case,  In  re  Snyder,  1 7  Eas.  642 ;  and  was  fol- 
lowed by  the  trial  court. 

2.  Nothing  is  more  common  than  for  an  officer  of  the  court 
to  be  sworn  as  a  witness;  and  his  being  a  witness,  as  in  this 
case,  does  not  prevent  him  from  doing  his  duty  as  bailiff 
Exception  to  this  should  have  been  taken  when  the  bailiff  was 
sworn. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  After  the  appellant,  A.  J.  Snyder,  was  dis* 
charged  by  this  court  in  the  case  of  In  re  Snyder,  reported  in 
17  Ebs.  542,  he  was  rearrested  for  having  obtained  by  fiilse 
pretenses,  on  November  28th  1876,  the  signature  of  the  firm 
of  Messrs.  Hood  ft  Eincaids  to  a  check  of  $860,  and  having 
also  obtained  by  like  pretenses  the  possession  of  the  check 
after  it  had  been  certified.  Under  the  information  subse- 
quently filed  against  him,  he  was  convicted  on  one  of  the 
counts,  and  his  punishment  assessed  at  three  years'  confine- 
ment at  hard  labor  in  the  penitentiary.  He  has  assigned  a 
number  of  errors  committed  by  the  district  court  on  his  trial, 
only  one  of  which  it  is  necessary  for  us  to  notice  in  this  opin- 
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ion.  This  relates  to  the  presence  of  the  bailiff  of  the  jury  in 
their  room  daring  their  deliberations.  The  facts  are,  that  one 
H.  H.  McGlothlin  was  a  material  witness  for  the  state,  and 
testified  on  the  trial  that  he  had  a  conversation  with  Snyder, 
at  the  depot  at  Kansas  City,  Mo.,  about  December  1876,  con- 
cerning the  f  8,850  obtained  by  Snyder,  and  that  Snyder,  in 
talking  about  the  matter,  stated  that  D.  A.  Painter  k  Son 
owed  him  f  3,900  and  this  was  one  way,  or  the  only  way,  he 
had  to  get  even  with  them.  After  the  jury  had  been  charged 
by  the  court,  this  witness  was  appointed  the  bailiff  of  the  jury. 
It  appeared  from  the  affidavits  filed  on  the  part  of  the  ap* 
pellant,  on  his  motion  for  a  new  trial  before  the  district  court, 
that  the  jury  retired  for  deliberation  a  little  after  twelve 
o'clock  on  the  morning  of  the  1st  of  August  1877,  and  were 
out  several  hours  before  they  agreed  upon  a  verdict;  that  said 
McGlothlin  remained  in  the  room  with  the  jury  during  their 
deliberations  and  their  discussion  of  the  case  the  greater  por* 
tion  of  the  time  they  were  absent  from  the  court-room,  and 
was  actually  present  with  them  while  they  were  considering 
what  their  verdict  should  be.  No  counter-affidavits  were  filed, 
and  all  the  statements  contained  in  these  affidavits  we  may  as- 
sume to  be  true.  We  suppose  it  must  be  conceded,  that  the 
continued  presence  of  the  officer  in  the  jury-room  during 
their  deliberations  was  an  irregularity;  and  the  question  is 
presented,  whether  such  conduct  will  render  the  verdict  void, 
and  require  it  set  aside,  in  the  absence  of  all  explanation  of 
the  reasons  of  the  officer  with  the  jury,  and  in  the  absence  of 
all  showing  whether  the  accused  was  prejudiced.  It  was  held 
in  The  State  v.  Mulkins^  18  Kas.  16,  that  where  the  court  allows 
the  jury  to  separate,  and  fails  to  admonish  them  as  required 
by  law,  it  will  be  presumed,  in  the  absence  of  anything  to  the 
contrary,  that  the  rights  of  the  defendant  were  prejudiced 
during  said  separation,  because  of  such  failure,  and  the  buiw 
den  of  proving  that  the  rights  of  the  defendant  were  not  so 
prejudiced  rests  upon  the  prosecution.  In  Madden  v.  The  SUUe^ 
1  Kas.  840,  it  was  said:  '^It  is  of  the  utmost  importance  that 
triers,  who  pass  upon  the  lives  and  liberties  of  men,  should  sa 
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act  that  no  possible  soBpicion  can  attach  to  them  of  having 
been  in  a  position  where  improper  influences,  prejudicial  to 
the  aocQsed,  or  in  his  &yor,  may  have  operated  on  their  minds. 
Where  the  opportunity  for  such  influences  is  aflforded,  if  the 
verdict  is  against  the  accused,  he  is  entitled  to  the  presump- 
tion that  the  irregularity  has  been  prejudicial  to  him,  and  it 
Lb  incumbent  on  the  state  to  show  that  no  such  injury  could 
have  occurred  by  reason  of  the  irregularity." 

In  view  of  the  law  thus  stated,  and  the  provision  of  the 
criminal  code,  that  the  court  shall  grant  a  new  trial  <^when 
the  verdict  has  been  decided  by  means  other  than  a  fair  ex- 
pression of  opinion  on  the  part  of  all  the  jurors,"  if  the 
irregularity  of  the  officer  could  have  affected  the  rights  of 
the  prisoner  injuriously,  we  are  required  to  undo  what  was 
improperly  done.  Can  we  say  it  is  no  harm  for  a  bailiff,  who 
has  been  produced  on  the  part  of  the  state  in  a  criminal  action 
to  testify  to  material  facta  against  an  accused,  to  be  with  the 
jury  in  their  deliberations?  This  certainly  would  be  a  very 
unsafe  rule,  if  answered  in  the  affirmative.  If  the  bailiff  in 
this  very  case  had  been  the  prosecuting  witness,  John  Hood, 
and  he  had  acted  as  McGlothlin  did,  no  argument  would  be 
needed  to  show  the  gross  impropriety  of  sanctioning  such 
proceedings;  and  the  fiict  that  the  bailiff  only  testifled  to  a 
few  material  matters  instead  of  many,  as  Hood  did,  lessens, 
perhaps,  the  probabilities  of  improper  influences  being  used 
toward  the  jury,  but  does  not  convince  us  that  his  presence 
might  not  have  been  prejudicial.  The  actual  presence  of  the 
bailiff  was  not  only  unfair  to  free  and  private  deliberation  by 
the  jury,  but  was  a  constant  menace  to  the  jurors  who  might 
have  wished  to  question  the  facts  testified  to  by  the  witness. 
Would  not  his  presence  have  been  likely  to  have  deterred  dis- 
cussion upon  his  own  evidence,  and  thereby  prevented  a  fair 
ezpiression  of  opinion  on  the  part  of  the  jurors?  The  very 
fact  that  this  witness  gave  evidence  against  the  prisoner  at  the 
instance  of  the  prosecution,  might  have  induced  the  belief,  in 
the  minds  of  some  of  the  jurors,  that  he  believed  the  defend- 
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ant  guilty,  and  was  fjBtvorable  to  his  conviction ;  and  with  this 
idea  some  of  them  might  have  hesitated  to  express  themselves 
as  freely  in  hia  presence  as  if  allowed, to  consult  and  converse 
in  his  absence.  The  officer's  presence,  to  use  the  mildest  lan- 
gaage,  under  the  circumstances,  was  a  restraint  upon  the  de- 
liberations of  the  jury,  entirely  at  variance  with  the  seclusion 
and  privacy  which  the  wise  provisions  of  the  law  attempt  and 
intend  to  secure  to  its  members,  when  they  have  retired  to 
agree  upon  a  verdict.  Such  restraint  should  not  be  imposed 
upon  jurors.  In  this  case  there  seems  to  be  no  excuse  there- 
for, and  no  good  reason  given  why  it  took  place.  We  cannot 
be  too  strict  in  guarding  trials  by  jury  from  improper  influences, 
and  in  compelling  a  rigid  and  vigilant  observance  of  all  the 
provisions  of  the  statutes  tending  to  preserve  the  purity  of 
such  trials.  The  verdict,  when  returned  into  court,  must  com- 
mand entire  confidence.  It  must  be  secure  from  all  improper 
bias,  and  even  from  the  suspicion  of  improper  bias. 

We  are  clearly  of  opinion  that  the  law  does  not  sanction  a 
verdict  surrounded  with  the  opportunities  for  improper  influ- 
ences as  this  was,  and  that  the  district  court  erred  in  refusing 
to  grant  a  new  trial.  It  is  therefore  ordered  that  the  verdict 
of  the  jury  and  the  sentence  and  judgment  of  the  court  be 
annulled  and  avoided,  and  that  the  case  be  remanded  for  a 
new  trial.  It  is  further  directed  that  the  appellant  be  returned 
from  the  state  penitentiary,  and  delivered  over  to  the  jailer  of 
Linn  county,  there  to  abide  the  order  of  the  district  court  of 
said  county. 

All  the  Justices  concurring. 

Note. — Parsuant  to  the  order  of  the  court,  stated  in  the  foregoing  opin- 
ion, Snyder  was  returned  to  the  custody  of  the  sheriff  of  Linn  county ;  and 
afterward,  on  the  17th  of  Jnly  1878,  the  county  attorney  entered  a  nolU 
protegtd  to  the  information,  and  Snyder  was  discharged. 
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Thb  Statb  of  EIansas  v.  James  M.  Adams. 

1.  VBBipriNO  Information;  Jurai;  Name  of  Officer  Omitted;  Affixing  Signa- 
tens,  After  PUok.  Where  the  derk  Ikils  to  attach  his  signatare  and  seal  tc 
the  jurat  of  an  affidavit  yerifying  an  information,  and  the  defendiint 
pleads  not  gailty  to  the  information  while  bo  defective,  it  is  not  error  fox 
the  ooart  to  permit  the  clerk  before  a  jury  is  called  to  perfect  the  jurat  by 
attaching  his  signature  and  seal ;  and  this,  notwithstanding  the  only  evi- 
dence that  the  county  attorney  in  fact  swore  to  the  affidavit  subscribed 
by  him  before  the  filing  of  the  information  is  the  oral  statement  of  the 
derk,  not  under  oath,  that  such  was  the  fact.  [State  v.  Otey,  7-69;  In  re 
Lewie,  31-73;  State  v.  Ruth,  21-583;  State  v.Blackman,  32-617.] 

1  Chanos  of  Yxnus,  ^  Criminal  Action;  £ia»  and  Prejudice  of  People.  A 
ebange  of  venue  in  a  criminal  case,  on  account  of  the  bias  or  prejudice 
of  the  inhabitants  of  the  county  against  the  defendant^  can  only  be  had 
when  the  existence  of  such  bias  or  prejudice  is  shown  to  the  satisfaction 
oi  the  court.  And  where  a  large  number  of  affidavits  and  counter  affida- 
vits are  offered,  in  which  opinions  are  expressed  in  general  language  pro 
and  con  upon  the  question,  the  means  of  knowing  the  general  sentiment 
of  the  community,  as  disclosed  by  the  several  affiants,  is  an  important 
far^r  in  determining  the  value  of  their  testimony.  And  held,  that  the 
affidavits  in  this  case  do  not  disclose  such  bias  or  prejudice  as  entitled 
the  defendant  to  a  change  of  venue.  ISmith  v.  State,  1-365 ;  State  v.  Home, 
&-119;  E7nporiav,Volmer,  12-622;  State  v.  Winner,  17-306;  State  v,  Bohan, 
19-53;  StaU  v.  Schoenewald,  26-29;  StaU  v,  Furbeck,  29-533,  536;  Oray  v. 
OrockeU,  35-66.] 

8.  Gontinuancb;  Affidavit  of  Drfendant;  Testimony  qf  Absent  Witness,  The 
cases  of  The  Slate  v.  Thompson,  5  Kas.  159,  and  The  Slate  v,  Dickson,  6  Kas. 
200,  are  still  authority  on  questions  of  continuance  in  criminal  cases,  for, 
though  the  rule  of  the  supreme  court  upon  which  they  were  based  has 
been  repealed,  in  lieu  thereof  there  la  an  enactment  of  the  legislature  oi 
the  same  import.  IStaie  v.White,  17-488;  StaU  v.  Roark,  23-152;  State  v. 
Rhea,  2&-570.] 

i.  Evidence;  Relevancy  and  Competency;  Distinct  Offenses.  While  evidence 
of  the  commission  of  one  crime  is  incompetent  on  the  trial  of  a  party  for 
another  and  distinct  ofiense,  merely  for  the  purpose  of  inducing  the  jury 
to  believe  that  defendant  is  guilty  of  the  latter,  because  he  committed 
the  former,  yet,  evidence  which  tends  directly  to  show  the  defendant 
guilty  of  the  crime  charged,  is  not  rendered  incompetent  because  it  also 
tends  to  prove  him  guilty  of  another  and  entirely  difierent  offense. 
JLnd  generally,  where  there  is  evidence  of  a  conspiracy  to  commit  a 
crime,  and  of  its  subsequent  commission,  the  state  may,  and  in  support 
and  corroboration  thereof,  show  any  act  or  conduct  of  the  alleged  con- 
spirators intermediate  the  conspiracy  and  the  crime,  which  apparently 
recognizes  the  existence  of  the  conspiracy,  reasonably  indicates  prepara- 
tion to  commit  the  crime,  or  preserve  its  fruits;  and  this,  notwithstand- 
ing such  special  act  of  preparation  was  not  the  one  discussed  or  agreed 
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upon  by  the  conspirators,  and  is  rendered  actoaHy  firoitleas  and  nnavati- 
ing  by  the  unexpected  interference  of  third  parties,  and  also  involyefl 
the  commission  of  another  and  distinct  crime.    [/State  v.  FalweU,  14-105.] 

m 

I.  Tbial;  Pbbsbncb  of  Dbfbndant;  Abtence  of  Jury  to  Vtew  PremimB,  Dur> 
ing  the  trial  the  Jury  were  sent  under  charge  of  an  officer  to'  view  the 
place  where  the  crime  was  committed.  Neither  the  judge,  the  clerk,  the 
attorneys,  nor  the  defendant,  accompanied  them.  The  record  does  not 
show  that  defendant  applied  for  leave  to  accompany  them,  or  made  any 
objection  to  their  going,  or  presented  this  action  of  the  court  as  ground 
fbr  a  new  trial.  Hetdt  No  ground  for  reversing  the  judgment  of  con- 
yiction,  notwithstanding  section  10  of  the  bill  of  rights  provides  that, 
"in  all  prosecutions  the  accused  shall  be  allowed  to  appear  and  defend 
in  person  or  by  counsel,  to  meet  the  witnesses  face  to  fiice,"  and  section 
207  of  the  code  of  criminal  procedure  provides  that  '*no  person  indicted 
or  informed  against  for  a  felony  can  be  tried  unless  he  be  personally  pves- 
ent  during  the  triaL" 

0.  Jubob;  "WrrNESs;  Deliberation  cmd  Separation  of  Jury,  While  the  jury 
were  in  their  room  considering  of  their  verdict,  one  of  their  number  be- 
ing wanted  as  a  witness  was  brought  by  the  sheriff  under  direction  of 
the  court  into  the  court-room,  where  he  was  sworn  and  examined  as  a 
witness,  and  then  returned  to  his  fellows  in  their  room.    Held,  No  error. 

7.  Instbuctions;  Weight  of  Testimony;  Reasonable  DoubL  Where  the  court 
expressly  charged  the  jury  that  they  must  be  •*  satisfied  of  his  (defend- 
ant's) guilt  beyond  a  reasonable  doubt,"  the  jury  could  not  have  been 
misled,  or  the  defendant  prejudiced,  by  a  statement  elsewhere  in  the 
charge,  that  the  presumption  of  innocence  '*will  protect  the  defendant 
unless  the  state  has  overcome  it  by  such  proof  as  satisfies  the  jury  of  his 
guilt."    IHome  v.  State,  1-42,  43 ;  Fidd  v.  Kinnear,  5-237.] 

8.  Testimony  op  Aocx)mplicb;  Corroboration;  Instructions,  Where  the  court 
in  reference  to  the  testimony  of  an  accomplice  advised  the  jury  that  it 
was  unsafe  to  give  it  entire  effect  "unless  he  is  so  far  corroborated  as  that 
the  corroborating  testimony  shall  render  his  statements  credible,"  and 
that  the  corroboration  "need  not  be  as  to  everything  to  which  he 
has  testified,  but  if  he  be  so  far  corroborated  that  the  jury  are  convinced 
that  he  has  told  the  truth,"  and  also  gives  fully  and  clearly  the  reasons 
which  render  it  unsafe  to  rely  on  such  testimony,  Md,  no  error,  although 
it  was  not  said  in  express  terms  that  the  corroboration  should  be  as  to 
some  material  fact. 

•  Bubolabt;  Degrees  of;  Verdict  Though  there  be  three  degrees  of  bur- 
glary named  in  the  statute,  yet  where  the  facts  stated  in  the  information 
constitute  only  the  crime  of  burglary  in  the  second  degree,  and  the  de* 
fendant  could  not  be  convicted  of  any  other  degree  of  burglary  under 
it,  a  verdict  finding  the  defendant  guilty  as  charged,  and  not  specifying 
in  terms  the  degree  of  burglary,  is  sufficient,  and  judgment  can  legally  be 
pronounced  upon  it.  [State  v,  Reddick,  7-143,  144;  State  v,  Huber,  8-447; 
State  V,  Behee,  17-102;  Slate  v.  Jennings,  24-653, 658:  StaU  v.  Bridges,  29-140.] 
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Appeal  Jrom  JhmA^m  District  Qnart. 

Information  filed  in  September  1877,  charging  appellant 
AdamSf  and  three  others  (French,  Kester,  and  Swope,)  jointly, 
with  the  crimes  of  burglary  in  the  second  degree,  and  grand 
larceny.  Swope  was  discharged  by  the  prosecution  to  become 
a  witness  for  the  state.  A  trial  was  had  at  September  Term 
1877,  as  to  French  and  Eester,  and  they  were  acquitted.  A 
trial  was  also  had  as  to  Adams^  at  September  Term  1877,  and 
the  jury  disagreed.  The  case  came  on  for  trial  again  at  the 
January  Term  1878.  The  defendant  moved  for  a  change  of 
venue,  which  was  refused.  He  also  applied  for  a  continuance 
on  account  of  testimony  of  an  absent  witness,  one  J.  I.  Reed, 
whose  testimony  was  set  forth  in  the  defendant's  affidavit. 
The  state  consented  that  such  affidavit  might  be  read  as  the 
deposition  of  Reed,  and  the  motion  for  a  continuance  was 
overruled.  Other  facts  and  proceedings  are  stated  in  the  sub- 
joined opinion.     The  verdict  of  the  jury,  after  the  title,  was  — 

'*  We  the  jury  find  the  defendant,  James  M.  Adams,  guilty, 
as  charged  in  the  information." 

New  trial  refused,  and  Adams  was  sentenced  to  confinement 
in  the  penitentiary  for  five  years  for  burglary,  and  one  year 
for  grand  larcency;  and  he  now  appeals,  and  brings  the  record 
here  for  review. 

Benson  ^  Parkinson y  for  appellant: 

1.  The  court  erred  in  allowing  any  evidence  to  be  offered 
under  the  information,  the  same  not  having  been  verified; 
and  in  allowing  the  information  to  be  verified  after  trial  com- 
menced. In  The  Sbite  v.  Otey^  7  Bias.  69,  there  was  a  verifica- 
tion; in  this  case  there  was  none.  The  statute  requiring  a 
verification  is  imperative;  Gen.  Stat  881,  §67. 

2.  The  motion  for  change  of  venue  ought  to  have  been  sus- 
tuned:  7  Iowa,  847;  21  Oal.  261;  4  Park.  Cr.  602;  80  "Wis. 
129;  15£a8.  407. 
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8.  The  continuance  asked,  oaght  to  have  been  granted,  the 
affidavit  showing  due  diligence,  and  the  evidence  being  mate- 
rial. The  State  v.  Thompson^  5  Kas.  159,  and  The  State  r.  Dick- 
son^ 6  Kas.  209,  where  a  similar  application  was  refused,  were 
based  on  a  rule  of  the  supreme  court,  which  has  been  abro- 
gated. 

4.  The  court  admitted  objectionable  testimony,  not  relevant 
to  the  issue,  to  the  prejudice  of  the  defendant.  The  evidence 
relating  to  the  "  brace  "  tended  to  prove  a  distinct  crime,  in  no 
way  connected  with  the  crime  charged,  and  it  was  error  to  ad- 
mit it:  86  Wis.  429;  2  Gush.  590;  1  Allen,  575;  29  Gal.  656; 
1  Whart.  Amer.  Or.  Law,  648;  Lewis  v.  The  State,  4  Kas.  297; 
Kinchelow  v.  The  State,  5  Humphrey,  9;  23  Mich.  101. 

6.  The  court  erred  in  permitting  the  jury  to  view  the  prem- 
ises in  the  absence  of  the  defendant  Bill  of  Rights,  sec.  10; 
Grim.  Gode,  §§816,  207;  Bentm  v.  The  State,  80  Ark.  828;  8 
8  Park.  Or.  25;  8  Whart.  Am.  Gr.  Law,  (7th  ed.,)  §8160;  68 
Mo.  800;  64  Mo.  67,  146;  24  La.  An.  46.  And  there  is  no 
waiver  in  a  criminal  case,  unless  the  record  shows  it;  16  Ark. 
610;  8  Mass.  182. 

5.  The  court  had  no  right  to  separate  the  juror  Miller  from 
the  rest  of  the  jury,  after  the  submission  of  the  cause;  and  the 
sheriff  not  being  sworn  as  a  bailiff,  had  no  authority  to  go  to 
the  jury-room,  or  to  take  a  juror  therefrom.  8  Park.  Or.  R.  25; 
1  Kas.  840;  4  Kas.  296,  812;  12  La.  An.  710;  19  La.  An.  148; 
1  Whart.  Or.  Law,  §  707. 

7.  The  charge  is  erroneous  in  this:  First,  it  directs  the  jury 
to  convict  if  "satisfied" — that  is,  upon  a  preponderance  of  the 
evidence — of  defendant's  guilt  41  Wis.  480;  57  Mo.  502;  60 
Ind.  190.  And  second,  it  fails  to  give  the  correct  rule  as  to 
the  corroboration  of  an  accomplice,  that  is,  that  such  corrobo- 
ration  must  be  as  to  some  material  matter  connecting  the  de- 
fendant with  the  crime  charged;  88  How.  Pr.  869;  14  Kas. 
185;  52  Ga.  527;  50  Ala.  109;  48  Texas,  608;  86  Ala.  280. 
Third,  the  court  erred  in  defining  <'  a  reasonable  doubt."  The 
explanation  does  not  explain.     The  jury  had  nothing  to  do 
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vrith  the  <*  allegations/'  but  only  with  the  proof.  5  Cash.  820; 
SOInd.  190;  50  Ala.  109;  80  Texas,  867. 

8.  The  verdict  was  insufficient  to  warrant  the  judgment  It 
does  not  specify  which  crime  the  defendant  is  guilty  of,  nor  the 
degree  of  either  crime.  Tht  State  v.  Beddick,  7  Eas.  148;  The 
SUUe  V.  Hvber^  8  Kas.  447. 

K  B.  HughbankSj  and  C.  B.  Mas(mj  for  The  State : 

1.  The  first  error  complained  of  is,  that  the  information  was 
not  verified  according  to  law.  That  question  has  long  since 
been  settled  ,in  this  court:  State  v.  Oiej/y  7  Kas.  69.  In  that 
case  the  information  was  not  sworn  to  at  all,  but  the  court  de- 
dded  that  pleading  to  the  merits,  and  going  to  trial,  was  a 
vaiver.  In  this  case  the  information  had  been  sworn  to,  and 
everything  was  regular  except  the  certificate  of  the  clerk  and 
the  seal  of  the  court  The  court,  on  motion  of  the  county  at* 
tomey,  ordered  the  clerk  to  attach  his  certificate  and  seal  to 
the  jurat  If  this  could  be  construed  to  be  an  amendment  of 
form,  or  even  of  substance,  the  district  court  had  full  power  to 
allow  such  amendments;  (Orim.  Code,  §§72,  98;)  and  unkss 
the  defendant  can  show  that  he  was  injured,  or  that  his  sub- 
stantial rights  might  have  been  prejudiced  thereby,  this  court 
will  not  disturb  the  ruling  in  this  behalf.  1  Swan,  (Tenn.)  466; 
18  Ark.  96;  1  Bish.  Or.  Pr.  §118;  2  Sneed,  11;  80  Ala.  84; 
81  Ala.  876. 

2.  The  showing  for  a  change  of  venue  was  not  sufficient 
It  was  overborne  by  the  testimony  of  witnesses,  far  outr 
weighing  the  statements  of  appellant's  witnesses.  It  was  not 
error  to  refuse  it  Grim.  Code,  §§  174, 177,  181 ;  4  Parker  Or. 
R.  602;  9  Oal.  298;  1  Bish.  Cr.  Pr.,  ch.  7;  68  Mo.  685;  49  Oal. 
426. 

3.  It  was  not  error  for  the  court  to  overrule  the  defendant's 
application  for  a  continuance  upon  the  admission  by  the  state 
of  defendant's  affidavit  ^^as  the  deposition  of  the  absent  wit- 
ness/' Reed;  Civil  Code,  §817;  Crim.  Code,  §  209;  6  Eas.  209; 
9  Eas.  486;  10  Eas.  199;  18  Eas.  886;  14  Eas.  178,  877;  11 


816  SUPREME  COURT  OF  KAJJSAS. 

The  State  v.  Adams. 

Mo.  116;  12  Mo.  492;   16  Mo.  196;  19  Mo.  227;   20  Mo.  897; 
87  Mo.  843;  48  Mo.  127. 

4.  Objection  was  made  to  testimoiij  about  the  carpenter's 
brace,  on  the  groand  that  it  tended  to  show  another  ofiense. 
Now  it  wonld  not  be  contended,  aiside  from  the  testimony 
about  the  brace,  that  we  could  not  show  all  that  Adams  said 
and  did  on  the  day  of  the  burglary,  which  might  in  any  man* 
ner  throw  light  on  the  case;  but  when  it  is  shown  that  he  took 
a  brace,  then  counsel  for  defendant,  seem  to  imagine  that  the 
rule  changes.  Nothing  of  the  kind.  It  is  a  familiar  principle 
of  law  that  he  who  commits  two  offenses  cannot  b^  in  any 
better  condition  than  he  would  have  been  if  he  had  only  com* 
mitted  one.  2  Gush.  682;  2  Parter  Or.  R.  688;  1  Phil.  Ev. 
187;  Roscoe  Or.  Ev.  83;  Burrill  Cir.  Ev.,  486,  440;  Whart 
Cr.  Law,  §649;  FolweU  v.  The  State,  14  Kas.  106.  Such  evi- 
dence  will  be  admitted,  not  to  prove  a  distinct  crime,  but  to 
show  intent,  disposition,  or  preparation  to  commit  the  act 
complained  of:  Rex  v.  Dassettj  2  Car.  &  Kirwan.  It  will  be 
observed  from  the  foregoing  authorities  that  this  rule  has  been 
strictly  adhered  to  for  many  years, 

6.  Considerable  stress  was  laid  on  the  fact  in  the  argument 
of  the  motion  for  a  new  trial,  that  while  the  jury  were  out  de- 
liberating on  their  verdict,  and  the  court  being  engaged  in  the 
trial  of  a  civil  case,  and  one  of  the  jurors  being  a  witness  in 
said  civil  case,  the  court  ordered  the  sheriff,  who  was  not 
sworn  as  bailiff,  to  bring  said  juryman  into  court  to  testify, 
which  was  done.  This  the  court  could  do  under  the  law; 
Crim.  Code,  §  237.  This  is  no  new  question.  The  law  in  such 
cases  has  been  settled  a  great  while;  Co.  Litt  227;  4  Blacks. 
Com.  360;  1  Chitty  Cr.  Law,  517. 

6.  The  objections  raised  to  the  instructions  of  the  court,  are 
not  founded  upon  specific  charges,  but  upon  disconnected  sen- 
tences. It  is  impossible  to  conceive  of  a  more  unsatisfactory 
mode  of  reviewing  a  piece  of  legal  literature.  It  is  neither 
analysis  nor  criticism,  but  rude  surgery,  nxer«  ampatatioQ* 
Hilliard  New.  Trials,  p.  216,  §  80,  and  page  460* 
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7*  There  was  no  error  regarding  the  question  of  reasonable 
doubt,  when  the  whole  charge  is  considered.  ^*  In  a  criminal 
ease,  to  exclude  reasonable  doubt,  the  evidence  must  be  such 
as  to  exclude  in  the  minds  of  prudent  men  such  certainty  that 
they  would  act  on  the  conviction  without  hesitation  in  their 
own  most  important  offices."  Jarreit  v.  The  State,  Sup.  Ct.  of 
Indiana,  Cent  Law  Jour.,  Feb.  15th  1878. 

8.  Objection  is  made  to  the  form  of  verdict.  The  jury 
found  the  defendant  guilty  as  charged,  and  he  was  charged  in 
the  information  with  burglary  un  the  second  degree.  It  was 
argued  on  the  motion  for  a  new  trial,  that  the  verdict  should 
have  stated  specifically  what  degree  of  burglary  the  jury  in- 
tended to  find  the  defendant  guilty  of.  It  has  been  decided 
that  when  the  indictment  and  evidence  showed  a  case  of  bur- 
glary in  the  first  degree,  a  conviction  of  burglary  in  the  sec- 
ond degree  could  not  be  sustained.  (Kelley's  Crim.  Law,  §  556; 
56  Mo.  181;  14  Vt  568.)  There  are  no  "  degrees'*  of  burglary 
under  our  statute.  As  matter  of  fact,  the  three  difierent  classes 
are  all  substantive  ofienses.  The  charge  of  one,  would  not  be 
sustained  by  proof  of  a  difierent.  The  word  "  degree"  is  used 
more  to  denote  a  distinction  of  punishment,  than  a  *' degree" 
in  crime.  Hil.  on  New  Trials,  107,  §  19. 

The  opinion  of  the  court  was  delivered  by 

Bbbwer,  J. :  Defendant  was  convicted  in  the  district  court 
of  Franklin  county  of  the  crime  of  burglary,  and  from  such 
conviction  has  appealed  to  this  court.  Many  errors  are  alleged, 
some  of  which  present  questions  of  importance  and  difiiculty, 
while  others  have  already  been  settled,  or  require  but  a  passing 
notice. 

I.  It  is  claimed  that  the  court  erred  in  permitting  the  in- 
formation to  be  verified  after  the  trial  had  commenced.  The 
record  does  not  sustain  this  statement,  or  disclose  any  error  in 
LY«T«yin  la-  ^^^^  Tcspect.     That  which  was  done,  was  done  at  a 

fonuuon.  prior  trial,  aft^r  a  plea  of  not  guilty  had  been  en- 
tered, and  a  jury  impanneled,  and  in  which  the  jury  disagreed 
and  returned  no  verdict    And  at  such  prior  trial  the  informa- 
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tion  was  not  "verified/'  but  the  court  permitted  the  clerk  to 
sign  the  jurat  and  attach  his  seal,  it  appearing  from  his  oral 
B.tatement,  not  under  oath,  that  the  county  attorney  had  in  &ct 
subscribed  and  sworn  to  the  information  before  the  filing" 
thereof.  In  this  was  no  error  prejudicial  to  the  substantial 
rights  of  appellant,  or  of  which  he  can  now  take  any  advan- 
tage. The  State  v.  Oiej/,  7  Kas.  69. 

XL  Again,  error  is  alleged  in  overruling  an  application  for 
a  change  of  venue.  In  support  of  the  application  the  defend- 
ant filed  the  affidavits  of  seventeen  persons,  all  showing  more 
t  ohAD  Of  ^^  ^^^^  acquaintance  with  public  opinion,  some 
2d~!H?d£i  alleging  that  they  had  heard  frequent  threats 
of  p«»pe.  against  the  defendant,  and  all  expressing  an  opin- 
ion that  there  was  such  a  prejudice  against  him  as  would  pre- 
vent a  fair  trial.  In  opposition  thereto  the  state  filed  the 
affidavits  of  nineteen  persons,  showing  fully  as  great  if  not  a 
greater  knowledge  of  the  general  talk  and  sentiment  of  the 
community,  and  expressing  the  opinion  that  there  was  no  such 
prejudice  against  him,  and  that  there  was  no  reason  why  he 
could  not  obtain  a  fair  and  impartial  trial.  Without  noticing 
in  detail  all  the  matters  referred  to  in  these  affidavits,  we  may 
say  in  general,  that  a  perusal  of  them  inclines  us  decidedly  to 
the  opinion  that  the  ruling  of  the  court  was  correct  So  far 
as  means  of  knowledge,  opportunities  for  acquiring  informa- 
tion, and  the  probabilities  of  a  correct  apprehension  of  public 
sentiment  in  this  respect,  are  concerned,  the  state's  testimony 
is  equal  if  not  superior  to  that  of  the  appellant.  There  is  a 
generality  of  statement  on  both  sides.  Perhaps  to  a  certain 
extent  this  is  necessarily  so;  but  in  view  of  such  generality, 
the  means  of  a  witness's  knowledge  becomes  an  important 
factor  in  determining  the  value  of  his  testimony.  Again, 
while  some  of  the  appellant's  witnesses  say  they  have  heard 
threats,  they  give  the  names  of  no  persons  who  have  made 
these  threats,  nothing  by  which  the  state  could  investigate  or 
contradict  such  allegations.  Again,  it  would  be  strange  if, 
after  a  party  had  been  arrested  and  tried  before  one  jury, 
which  disagreed,  and  then  arrested  on  further  charges,  (for  at 
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tbe  time  of  this  application  there  were  three  informations  filed 
against  him,)  there  was  not  considerable  talk  about  him,  and 
the  charges,  and  expressions  of  opinions  'pro  and  am  thereon. 
And  scarcely  any  case  of  importance  occurs  in  which,  between 
the  arrest  and  the  trial,  expressions  equally  as  strong  and  bitter 
with  those  alleged  here  could  not  be  shown  to  have  been  made 
by  many  persons.  We  are  not  satisfied  from  these  affidavits, 
and  cannot  hold,  that  the  district  court  ought  to  have  found 
prejudice  in  the  community  such  as  to  warrant  a  change  oi 
venue. 

III.  The  motion  for  a  continuance  was  properly  overruled. 
Thz  Slate  V.  Thompsofiy  6  Kas.  159;  The  State  r.  DicksoUy  6  Kas. 
209.  These  decisions  may  have  been  based  upon  a  rule  of 
this  court  since  repealed;  but  notwithstanding,  they  are  still 
authority,  for  in  lieu  of  the  rule  is  an  enactment  of  the  legis* 
lature  of  the  same  import,  and  equal  force.  Gen.  Stat  p.  689, 
sec.  317;  p.  854,  sec.  210. 

IV.  Error  is  alleged  in  the  admission  of  testimony,  in  this, 
that  evidence  was  admitted  which  simply  tended  to  show  de- 
fendant guilty  of  another  offense,  and  in  no  manner  tended  to 
connect  him  with  the  crime  charged.  The  rule  of  law  appli- 
cable to  questions  of  this  kind  is  well  settled.  It  is  clear,  that 
4iTtdene«di>.  ^^®  commission  of  one  offense  cannot  be  proven  on 

S*;f|^  the  trial  of  a  party  for  another,  merely  for  the  pur- 
•niipeuiMj.  p^g^  ^f  inducing  the  jury  to  believe  that  he  is  guilty 
of  the  latter,  because  he  committed  the  former.  You  cannot 
prejudice  a  defendant  before  a  jury  by  proof  of  general  bad 
character,  or  particular  acts  of  crime  other  than  the  one  for 
which  he  is  being  tried.  And  on  the  other  hand,  it  is  equally 
clear,  that  whatever  testimony  tends  directly  to  show  the  de- 
fendant guilty  of  the  crime  charged,  is  competent,  although  it 
also  tends  to  show  him  guilty  of  another  and  distinct  offense. 
The  State  v.  FolweUy  14  Kas.  105.  A  party  cannot,  by  multi- 
plying his  crimes,  diminish  the  volume  of  competent  testi- 
mony against  him.  A  man  may  commit  half  a  dozen  distinct 
crimes,  and  the  same  fistcts,  or  some  of  them,  may  tend  directly 
to  prove  his  guilt  of  all;  and  on  the  trial  for  any  one  of  such 
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crimes  it  is  no  objection  to  the  competency  of  such  facts, 
testimony,  that  they  also  tend  to  prove  his  gnilt  of  the  others. 
By  this  rule,  whatever  is  done  in  preparation  for  a  crime,  or 
in  concealing  the  fruits,  is  competent,  although  in  such  prepa- 
ration or  concealment  is  committed  another  and  distinct  of- 
fense. And  wherever  there  is  testimony  showing  a  conspiracy 
to  commit  a  crime,  evidence  of  acts  done  intermediate  the 
conspiracy  and  the  crime,  in  preparation  of  means  for  such 
crime,  is  competent,  and  that  notwithstanding  through  some 
outside  intervention  the  means  so  prepared  are  not  actually 
used,  but  the  crime  is  otherwise  accomplished.  Within  the 
scope  of  these  rules  comes  the  testimony  objected  to  in  the 
case  at  bar.  The  facts  are  these:  The  charge  was  burglary,  in 
breaking  into  a  store.  The  information  was  against  four  par- 
ties. One  was  called  as  a  witness  by  the  state,  and,  admitting 
himself  to  be  an  accomplice,  testified  that  all  four  were  en- 
gaged in  the  burglary;  that  they  all  met,  two  nights  prior 
thereto,  and  arranged  for  committing  the  crime,  and  fixed  the 
time  at  which  it  should  be  committed;  that  defendant  then 
said  that  a  bar  of  iron  and  a  pair  of  pinchers  was  all  that  was 
needed,  and  he  would  get  them;  that  at  the  time  appointed  all 
met,  and  defendant  had  with  him  the  bar  of  iron  and  the 
pinchers.  Other  witnesses  testified  that  on  the  day  before  the 
burglary  they  saw  this  defendant,  and  one  of  the  other  parties 
charged  with  the  crime,  sitting  together  in  a  store  engaged  in 
conversation  for  a  long  time.  And  then  a  witness  was  per- 
mitted to  testify  that  he  saw  this  defendant  coming  out  of  the 
same  store,  after  such  conversation,  with  a  carpenter's  brace, 
which  he  hid  behind  some  cofiin  boxes*,  and  which,  after  his 
departure,  was  taken  and  returned  to  the  owner.  This  last  is 
the  testimony  objected  to.  As  detailed  by  the  witnesses  it  es- 
tablishes an  independent  crime,  that  of  larceny.  As  such,  say 
counsel,  it  is  incompetent  Nor  is  it  competent  as  evidence  of 
preparation,  for  the  brace  was  not  an  instrument  intended  to 
be  used,  or  in  fact  used  in  the  burglary.  To  this  we  reply,  that 
the  state,  having  offered  evidence  of  a  conspiracy  and  agree- 
ment between  the  parties  to  commit  the  crime,  might  properly 
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show  any  condact  or  acts  of  either  thereafter  tending  to  sustain 
the  evidence  of  the  agreement,  and  indicating  preparation  to 
accomplish  the  crime,  or  remove  the  fruits.  It  is  not  essential 
that  the  state  establish  beyond  peradventure  that  the  acts  or 
coiidnct  were  based  upon  the  conspiracy,  or  in  reference  to  the 
crime;  it  is  enough  that  they  harmonize  with  and  tend  to  con- 
firm the  charge  of  the  conspiracy,  and  are  reasonably  indica- 
tive of  preparation  for  the  crime.  If  no  act  or  conduct  of  the 
defendant  could  be  shown,  unless  the  motive  therefor,  or  the 
connection  between  it  and  the  crime,  were  made  undisputably 
clear,  the  range  of  inquiry  would  be  limited  and  narrow.  It 
is  enough  that  the  act  has  an  apparent  or  probable  connection 
with  the  crime;  and  then  the  motive  of  the  defendant,  and 
the  weight  of  it  as  testimony,  are  to  be  considered  by  the  jury. 
The  fact  that  defendant  and  another  of  the  four  implicated  in 
the  conspiracy  were  engaged  for  a  long  time  in  private  conver- 
sation the  noon  prior  to  the  burglary,  may  of  itself,  when  the 
nature  and  substance  of  their  conversation  is  unknown,  prove 
nothing;  yet  it  is  a  circumstance  harmonizing  with  the  alleged 
conspiracy,  and  proper  for  the  consideration  of  the  jury  in  de» 
termining  whether  there  was,  as  charged,  such  a  conspiracy. 
So,  while  the  testimony  of  the  accomplice  is,  that  a  bar  of 
iron  and  pinchers  were  to  be  and  were  the  instruments  of  the 
crime,  may  not  the  state  show  that  defendant  was  engaged  be- 
tween the  conspiracy  and  the  crime  in  procuring  other  instru- 
ments therefor?  That  a  brace  and  bit  might  be  very  serviceable 
in  fordng  an  entrance  through  a  door,  cannot  be  doubted; 
that  the  brace  stolen  by  defendant  was  not  used  in  the  bur- 
glary, was  prevented  by  the  act  of  one  who  witnessed  its  lar- 
ceny; that  it  was  intended  to  be  so  used,  is  not  affirmatively 
shown.  But  inasmuch  as  it  was  an  instrument  one  intending 
burglary  might  naturally  seek  to  obtain,  as  it  was  taken  inter- 
mediate the  conspiracy  and  the  crime,  and  immediately  after  a 
long  interview  between  two  of  the  conspirators,  the  taking  and 
concealment  of  it  was  a  circumstance  which  might  fairly  be 

presented  to  the  jury  for  their  consideration.     Suppose,  that 
11— sorcM. 
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instead  of  stealing  a  brace,  the  defendant  had  on  that  day  gone 
many  miles  away  and  brought  his  own  brace  thence  to  a  place 
whence  it  could  easily  be  obtained  on  the  coming  night  for  the 
contemplated  burglary,  and  that  then,  without  the  knowledge 
of  defendant,  it  was  taken  away  by  some  third  party:  could 
not  this  circumstance  be  shown,  and  that,  notwithstanding  the 
testimony  of  the  accomplice  as  to  what  was  agreed  to  be  and 
what  was  in  fact  used?  Would  not  the  act  be  one  tending  to 
show  preparation — a  preparation  made  fruitless  by  the  unex- 
pected act  of  another?  Could  it  not  be  shown  that  one 
charged  with  homicide,  immediately  prior  thereto,  was  pro- 
viding himself  with  several  weapons,  though  only  one  waa  iu 
fact  used?  and  if  so,  does  the  manner  in  which  he  so  provides 
himself  affect  the  competency  of  the  testimony?  If  one 
weapon  he  stole,  one  he  borrowed,  and  one  (his  own)  he  sim- 
ply put  in  order,  would  proof  as  to  the  first  be  incompetent, 
while  evidence  as  to  the  others  was  admissible?  and  must  it  be 
affirmatively  shown  that  each  weapon  was  procured  with  ref- 
erence to  the  homicide,  before  evidence  concerning  its  pro- 
curement is  competent?  or  are  the  facts  concerning  all  to  be 
put  in  evidence,  leaving  their  weight  to  be  determined  by  the 
jury?  This  we  think  must  be  laid  down  as  the  true  rule:  that 
where  there  is  evidence  of  a  conspiracy  to  commit  a  crime, 
and  of  its  subsequent  commission,  the  state  may  in  support 
and  corroboration  thereof  show  any  act  or  conduct  of  the  al- 
leged conspirators  intermediate  the  conspiracy  and  the  crime, 
which  apparently  recognizes  the  existence  of  the  conspiracy, 
or  reasonably  indicates  preparation  to  commit  the  crime,  or 
preserve  its  fruits;  and  this,  notwithstanding  such  special  act 
of  preparation  was  not  the  one  discussed  and  agreed  upon  by 
the  conspirators,  and  is  rendered  actually  fruitless  and  unavail- 
ing by  the  unexpected  interference  of  third  parties,  and  also 
involves  the  commission  of  another  and  distinct  crime.  The 
State  V.  OroweU^  12  Nev.  887;  neater  v.  Commonwealth^  Sup.  Ct 
of  Penn.,  6  Cent  Law  Jour.  895. 
y.  During  the  trial  the  court  sent  the  jury  in  charge  of  an 
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officer  to  examine  the  place  of  the  burglary.  One  of  the 
jurors,  being  familiar  with  the  locality,  was  directed  to  show 
the  same  to  his  fellows.  Neither  judge,  attorneys,  nor  de- 
i,wai  a  fendant,  accompanied  the  jury  during  this  inspec- 
Jl2SStatti  tion.  The  record  does  not  show  whether  defendant 
'**"^  applied  for  leave  to  accompany  them,  or  not.    It 

simply  shows  that  the  jury  went  alone  with  the  officer.  And 
this,  it  is  claimed,  is  fatal  to  the  proceedings.  This  claim  is 
based  upon  section  10  of  the  bill  of  rights,  which  provides, 
tliat— 

*'In  all  prosecutions  the  accused  shall  be  allowed  to  appear 
and  defend  in  person,  or  by  counsel,  to  demand  the  nature 
and  cause  of  the  accusation  against  him,  to  meet  the  witnesses 
&ce  to  foce,  and  to  have  compulsory  process  to  compel  the 
attendance  of  witnesses  in  his  behalf,''  etc. 

And  see  §207  of  the  code  of  criminal  procedure,  which 

reads  that — 

'^No  person  indicted  or  informed  against  for  a  felony  can  be 
tried  unless  he  be  personally  present  during  the  trial,"  etc. 

Section  816  of  the  code  of  criminal  procedure  is  the  one 

under  which  this  proceeding  was  had.    It  reads — 

"  Whenever  in  the  opinion  of  the  court,  it  is  proper  for  the 
jury  to  have  a  view  oi  the  place  in  which  any  material  fact 
occurred,  it  may  order  them  to  be  conducted  in  a  body,  under 
the  charge  of  an  officer,  to  the  place,  which  shall  be  shown 
to  them  bv  some  person  appointed  by  the  court  for  that  pur- 
pose- While  the  jury  are  thus  absent,  no  person  other  than 
the  officer,  and  a  person  appointed  to  show  them  the  place, 
shall  speak  to  them  on  any  subject  connected  with  the  trial.'' 

This  claim  of  appellant  finds  some  warrant  in  the  authori- 
ties. In  8  Whart.  Am,  Or.  Law,  (7th  ed.,)  §3160,  it  is  said, 
that  the  defendant  ought  to  be  permitted  to  accompany  the 
jury  in  such  a  visit  of  inspection.  In  Tfie  State  v.  BerHriy  24 
La.  An.  46,  it  was  held  that  where  the  defendant  was  not  per* 
mitted  to  accompany  the  jury,  there  was  fatal  error;  while 
the  case  of  Benton  r.  The  State^  80  Ark.  828,  to  the  same 
effect,  is  on  all-fours  with  the  case  at  bar.  There  the  record 
is  silent  as  to  any  request  of  defendant,  and  simply  discloses 
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that  as  a  fact  the  jury  went  alone  in  the  charge  of  the  officer. 
There  also  a  juror,  and  not  an  outside  party ,  was  appointed 
to  show  the  premises.  In  these  respects  the  cases  are  paral- 
lel. More  than  that,  the  Arkansas  constitution  and  statute 
are  like  ours.  So  that  the  case  is  squarely  in  point.  Not- 
withstanding, we  cannot  concur  with  these  authorities,  and 
are  of  opinion  that  the  action  of  the  court  was  authorized  by 
-    «.-..,  the  statute,  and  without  error.     Sec.  316,  above 

See.  316,  criminal  '  ' 

code, construed,  quoted,  plainly  authorizes  just  what  was  done. 
They  were  conducted  in  a  body  under  charge  of  an  officer. 
So  the  statute  reads.  One  of  their  number  was  appointed  by 
the  court  to  show  them  the  place.  So  runs  the  language  of 
the  section.  Nothing  is  said  in  it  about  the  presence  of  the 
defendant,  the  attorneys,  the  officers  of  the  court,  or  the  judge. 
On  the  contrary,  the  language  seems  to  imply  that  only  the 
jury  and  officer  in  charge  are  to  be  present  The  trial  is  not 
temporarily  transferred  from  the  court-house  to  the  place  of 
view.  They  are  "to  be  conducted  in  a  body"  "while  thus 
absenC^  This  means  that  the  place  of  trial  is  unchanged,  and 
that  the  jury,  and  the  jury  only,  are  temporarily  removed 
therefrom.  Just  as  when  the  case  is  finally  submitted  to  the 
jury,  and  they  "retire  for  deliberation,"  there  is  simply  a  tem- 
porary removal  of  the  jury.  The  place  of  trial  is  unchanged. 
And  whether  the  jury  retire  to  the  next  room,  or  are  taken  to 
a  building  many  blocks  away,  the  ejffect  is  the  same.  In  con- 
templation of  law  the  place  of  trial  is  not  changed.  The 
judge,  the  clerk,  the  officers,  the  records,  the  parties,  and  all 
that  go  to  make  up  the  organization  of  the  court,  remain  in 
the  court-room.  The  jury  retire  to  discharge  one  duty  con- 
nected with  the  trial,  and  yet,  though  absent  while  discharg- 
ing that  duty,  inasmuch  as  it  is  done  under  the  direction  of 
the  court,  and  while  in  charge  of  an  officer  appointed  by 
the  court,  they  are  in  legal  contemplation  in  the  presence  of 
the  court.  Though  the  defendant  may  not  go  with  them  into 
their  place  of  retirement,  he  is  nevertheless  personally  present 
during  that  portion  as  well  as  the  rest  of  the  trial.  Sec.  207 
is  of  no  higher  authority  than  section  816.     The  defendant 
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must  be  personally  present,  says  the  one;  the  jury  may  re- 
tire to  view  the  place,  says  the  other.  Section  207  does  not 
imply  that  the  defendant  must  be  with  the  jury,  and  keep  in 
their  presence  all  'the  time,  but  rather  that  he  must  remain 
with  the  court,  and  keep  in  its  presence.  The  court  is  the 
fixed  and  permanent  thing;  the  jury  only  temporary,  and 
serving  but  a  partial  purpose  in  the  trial.  And  the  defendant 
must  be  in  the  presence  of  the  court,  to  be  personally  present 
daring  the  trial.  So  that  as  between  the  two  sections  of  the 
statute  there  is  really  no  conflict;'  and  in  exercising  the  discre* 
tion  conferred  by  the  one,  the  court  in  no  manner  violated  the 
other. 

So  fer  as  the  provision  in  the  bill  of  rights  is  concerned, 
there  are  two  questions.     1st:  Is  it  anything  more  than  the 

grant  of  certain  privileges,  which  an  accused  may 
righki«fao.      waive?  and  where  the  record  shows  no  application 

for  the  benefit  of  such  privileges,  and  no  refusal 
of  the  court  to  grant  them,  and  no  objection  to  any  action  of 
the  court  thereon,  is  there  any  error?  And  2d:  Does  the 
sending  of  a  jury  to  view  the  place  of  the  alleged  crime,  in 
the  absence  of  the  defendant,  trespass  on  any  of  its  guaran- 
ties? First:  The  language  is  permissive.  "The  accused  shall 
be  allowed;  *'  that  is,  he  may  have  if  he  wishes.  K  he  does 
not  wish,  he  may  forego.  If  he  does  not  wish  them,  he  can- 
not complain  that  they  were  not  forced  upon  him.  Generally 
that  which  is  a  mere  personal  privilege,  which  is  not  essential 
to  jurisdiction,  which  is  not  absolutely  and  peremptorily  re- 
quired by  statute  or  public  policy,  may  be  waived.  In  the 
case  of  The  State  v.  Poison j  29  Iowa,  138,  the  defendant  con- 
sented that  a  copy  of  the  testimony  given  in  a  former  trial 
might  be  read  as  evidence  instead  of  an  oral  examination  of 
witnesses,  and  he  was  held  concluded  by  such  consent.  His 
right  to  meet  the  witnesses  face  to  face,  he  had  waived.  So 
while  he  is  entitled  to  have  counsel,  he  is  not  compelled  to 
have  them.  He  has  a  right  to  a  subpena  for.  his  witnesses, 
but  he  is  not  obliged  to  have  one  issued.    And  the  record 
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need  not  show  that  these  privileges  or  rightfrwere  formally 
tendered  to  him,  and  formally  declined,  or  that  an  express 
waiver  was  signed.  It  is  enough  if  it  does  not  appear  that 
they  were  denied  when  he  applied  for  them.  So  there  are 
many  other  matters  which  his  failure  to  object  to  at  the  time 
prevents  his  afterward  complaining  of.  If  a  leading  question 
be  asked,  he  must  object  at  the  time,  or  the  error  is  waived. 
If  an  instrument,  not  properly  authenticated,  or  a  deposition, 
be  ofiered  in  evidence,  and  he  remains  silent,  he  cannot  there- 
after complain.  If  to  avoid  a  continuance  he  consents  that 
an  affidavit  be  read  as  the  testimony  of  an  absent  witness,  he 
is  estopped  to  say  that  he  did  not  meet  the  witness  face  to 
face.  Documentary  evidence  brought  from  a  distant  state  is 
competent  testimony,  notwithstanding  said  section  10.  {People 
V.  Jones^  24  Mich.  215.)  Contrast  the  language  of  said  section 
10  with  that  in  section  207,  above  quoted.  He  ^^  shall  be  a2- 
lowed.^'  "No  person  can  be  tried."  The  one  expresses  a 
privilege  to  the  defendant,  the  other  a  condition  of  valid  trial. 
Further,  the  origin  of  these  provisions  in  the  bill  of  rights 
indicates  the  extent  to  which  they  should  be  carried.  It  is 
well  known  that  at  the  old  common  law  the  defendant  was 
allowed  no  counsel.  The  judge  was  supposed  to  look  after 
his  rights.  He  was  not  allowed  any  witnesses  in  his  own  be- 
half. It  was  considered  derogatory  to  the  crown  to  contradict 
or  impeach  its  witnesses.  To  obviate  this  injustice,  and 
secure  to  the  accused  the  right  of  a  full  defense,  was  the  pur- 
pose of  these  provisions.  That  purpose  is  accomplished  when 
he  has  the  undeniable  right  to  employ  counsel  and  summon 
witnesses.  We  are  of  opinion  therefore,  that  the  fact  that  the 
jury  were  sent  in  a  body  under  charge  of  an  officer  to  view 
the  place  of  the  crime,  unaccompanied  by  the  defendant,  is 
not  necessarily  an  error  fatal  to  the  trial,  and  that  where  the 
record  discloses  no  objection  thereto  by  the  defendant,  and  no 
application  for  permission  to  accompany  them,  and  no  error 
alleged  on  account  thereof  in  the  motion  for  a  new  trial,  it  is 
too  late  to  insist  in  this  court  that  the  judgment  must  be  re* 
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versed  therefor.  It  is  unnecessary  therefore  to  consider  the 
second  branch  of  the  question  as  to  whether  it  would  be  error 
if  challenged  by  the  defendant  at  the  time. 

VL  Again,  while  the  jury  were  in  retirement,  consulting  as 
to  their  verdict,  one  of  their  number  being  wanted  as  a  wit- 
ness in  a  case,  the  district  court  sent  the  sheriff  to  the  jury- 
room,  had  the  juror  brought  into  court,  examined 

Tii'iiMShw  SLB  a  witness,  and  then  returned  to  the  jury-room. 


In  this  we  see  nothing  which  could  by  any  means 
work  injury  to  the  substantial  rights  of  the  defendant.  The 
juror  was  all  the  while  in  the  charge  of  an  officer,  or  in  the 
immediate  presence  of  the  court.  There  was  no  opportunity 
for  tampering  with  him,  ascertaining  the  state  of  the  delibera- 
tions of  the  jury,  or  any  other  possible  mischief.  The  pro- 
priety of  such  a  separation  depends  upon  the  urgency  of  the 
need  for  such  juror's  testimony,  and  must  rest  largely  with 
the  discretion  of  the  court. 

Vn.  The  instructions  are  challenged  in  three  or  four  re- 
spects. It  is  said  that  the  court  used  the  word  ^^  satisfy,"  with 
reference  to  the  conviction  produced  by  the  testimony  upon 
the  minds  of  the  jurors,  without  coupling  with  it  the  phrase 
T.  laiinietiontt  "t^J^^d  a  rcasouable  doubt,"  and  thereby  con- 
Smdt^'i^  veyed  the  idea  that  a  mere  preponderance  of  tea- 
***  *  "  timony  was  sufficient.  But  "  to  be  satisfied  of  the 
truth  of  a  fact  or  proposition,  in  law,  is  to  have  every  reason- 
able doubt  of  its  truth  removed  from  the  mind."  Meld  v.  Kin- 
neoTy  5  Eas.  237;  1  Greenleaf  Ev.,  §  2.  And  besides,  where 
the  court  was  speaking  directly  of  the  conviction  to  be  reached 
by  the  jury,  it  distinctly  charged  that  they  must  be  satisfied 
beyond  a  reasonable  doubt  Taking  the  charge  as  a  whole, 
the  jury  could  not  have  been  misled. 

VIIL  In  reference  to  the  testimony  of  the  accomplice,  the 
jury  were  advised  that  it  was  unsafe  to  give  it  entire  effect 
t  fMfaony  of  "  QJ^l^ss  hc  is  SO  far  corroborated  as  that  the  cor- 
•«»pu<».  roborating  testimony  shall  render  his  statements 
credible/'  and  that  the  corroboration  '^  need  not  be  as  to  every- 
thing to  which  he  has  testified,  but  if  he  be  so  &r  corroborated 
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fbind  or  fands  such  money  belongs,  but  apportions  it  to  the  varioos 
county,  township  and  school-district  funds,  in  which  funds  there  is  still  left 
a  deficiency  of  over  $11,000,  held,  that  in  the  absence  of  anything  to  the 
contrary,  and  as  against  the  sureties  of  said  predecessor,  who  are  sued  on 
the  official  bond  of  their  principal  for  his  defaults,  it  will  be  presumed 
that  said  apportionment  was  correct 

5,  ........  Cbunty  Ikmd»;  Administrator  of  Deceased  Treasurer,    Where  a 

county  treasurer  dies,  the  money  belonging  to  his  office  does  not  go  to 
his  administrator,  but  goes  to  his  successor  in  office;  and  in  the  absence 
of  any  showing  that  the  administrator  has  meddled  with  anything  be- 
longing to  the  office,  it  will  not  be  presumed  that  he  has  done  so. 

L  Cross-Ezamination;  Immaiericd  Testimony,  The  county  treasurer  having 
died  a  defaulter,  his  administrator  paid  to  Howard,  the  late  treasurer'a 
successor  in  office,  $1,400  belonging  to  the  office,  which  still  left  a  de- 
ficiency of  oyer  $11,000  not  accounted  for.  Howard  not  knowing  to 
what  fund  or  fhnds  this  $1,400  belonged,  apportioned  it  to  the  various 
county,  townahip  and  school-district  funds,  and  did  not  apportion  any 
part  thereof  to  a  certain  "condemnation"  fund,  of  which  he  should  have 
had  charge.  The  sureties  of  said  defaulting  treasurer  were  afterward 
sued  by  the  party  entitled  to  said  ''.condemation"  fund.  -  Howard  was 
placed  on  the  witness  stand  by  the  plaintifi*,  and  testified  that  he  had 
never  received  any  of  said  "condemnation''  money.  The  defendants 
then  on  cross-examination  asked  him  what  if  anything  was  said  by  the 
person  or  persons  paying  him  said  $1,400  in  reference  to  the  money. 
The  plaintiff  objected,  on  the  ground  that  the  evidence,  which  the  ques- 
tion called  for,  was  ''incompetent,  irrelevant  and  immaterial,"  and  the 
court  sustained  the  objection,  and  excluded  the  evidence.  Held^  Error; 
but  under  the  circumstances  of  this  case  the  error  was  immaterial. 


Mrar  from  Chase  Distriei  CovrL 

Action  by  the  Railroad  Company^  against  J.  S.  DoolUtle^  A. 
J.  Crockery  and  C  A.  BrUtoUj  who  were  the  sureties  on  the 
official  bond  of  U.  B.  Warren ,  as  county  treasurer  of  Chase 
county.  Warren,  as  such  treasurer,  on  the  6th  of  December 
1870,  received  from  the  Railroad  Company  the  sum  of  1677.52, 
as  condemnation  money  duly  paid  to  him  upon  the  award'  of 
commissioners  for  the  right-of-way  through  land  belonging  to 
one  J.  R.  Blackshire.  Blackshire  appealed  from  this  award, 
and  recovered  a  judgment  for  a  much  larger  sum,  which  was 
afterward  folly  paid  by  defendant  in  error.  (See  cases  of  il.  71 
jf  SarUa  Fi  Rid.  Co.  v  Blackshire^  10  Kas.  477,  and  Blackshire 
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V.  A.  T.  ^  Santa  Fl  Bid.  Co.,  18  Kas,  514.)  On  the  18th  of 
February  1872,  said  Warren  died,  while  in  possession  of  said 
office.  One  A.  S.  Howard  was  duly  appointed  his  suceessori 
and  dnly  qualified  and  acted  as  such.  Margaret  £ellogg  and 
W.  8.  Romigh  were  the  duly  appointed,  qualified  and  acting 
administratrix  and  administrator  of  the  estate  of  Warren. 
Warren,  in  his  lifetime  having  never  paid  out  this  condemna- 
tion money  to  any  one,  this  action  was  brought  against  his 
sureties  on  said  official  bond,  and  against  said  estate,  to  re- 
cover  said  condemnation  money,  the  EaUroad  Qmpany  claim- 
ing that  the  said  Warren  in  his  lifetime  converted  said  money 
to  his  own  use,  and  that  the  same  was  not  paid  over  by  any 
one  to  his  successor  in  office.  The  case  was  tried  at  Novem- 
ber Term  1876.  Judgment  was  rendered  against  the  defend- 
ants for  the  sum  of  |613,  and  costs.  Kew  trial  refused,  and 
defendants  bring  the  case  here  on  error. 

SUrry  ^  Sedgwick^  for  plaintifis  in  error. 

Boss  Bums,  and  J".  Q.  Waters^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalestike,  J. :  This  was  an  action  against  the  sureties  on 
the  official  bond  of  TJ.  B.  Warren,  late  treasurer  of  Chase 
county.  Judgment  was  rendered  in  the  court  below  in  favor 
of  the  plaintiff  and  against  the  defendants  for  $618,  and  costs, 
and  the  defendants  now  as  plaintiffs  in  error  bring  the  case  to 
this  court.  Plaintiffs  in  error  raise  two  principal  questions  in 
this  court  First,  they  claim  that  the  finding  and  judgment 
of  the  court  below  are  not  sustained  by  sufficient  evidence; 
and  second,  they  claim  that  the  court  below  erred  in  exclud- 
ing certain  evidence.  We  shall  consider  these  questions  in 
their  order. 

L  We  think  the  finding  and  judgment  of  the  court  below 
are  amply  sustained  by  sufficient  evidence.  Everything  nec- 
essary to  enable  the  plaintiff  to  recover,  except  merely  the 
alleged  breach  of  said  bond,  was  admitted  by  the  parties.    And 
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many  of  the  facts  tending  to  establish  said  alleged  breach,  were 
also  admitted.  Thus,  it  was  admitted  that  the  treasurer  re- 
ceived the  money  for  which  this  suit  was  brought;  that  he 
never  paid  it  out  to  any  person  authorized  to  receive  it;  that 
he  died  12th  February  1872;  that  A.  S.  Howard  was  his  im- 
mediate successor  in  office;  that  Howard  qualified,  and  took 
possession  of  the  office,  about  the  1st  of  March  1872;  that  at 
that  time  there  was  nothing  in  the  treasurer's  office  showing  or 
tending  to  show  that  Warren  had  ever  had  or  received  said 
money;  and  that  the  records  of  the  office  then  showed  that 
Warren  was  behind  in  the  various  funds  of  his  office  about 
111,000  more  than  Howard  ever  received.  The  evidence 
showed  that  Howard  received  only  $1,400  in  money  as  coming 
from  his  predecessor.  There  was  nothing  to  show  to  what 
fund  or  funds  even  this  belonged;  but  Howard  apportioned  it 
to  the  various  funds  of  the  county,  township,  and  school  dis- 
tricts. We  think  the  foregoing  facts  make  out  a  prima  facie 
case  in  favor  of  the  plaintiff.  Of  course,  it  would  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  when  Warren 
died  everything  belonging  to  the  office,  money  and  all,  was  in 
the  office.  But  the  contrary  was  made  sadly  to  appear  in  the 
present  case.  More  than  $11,000  in  money  was  missing.  The 
treasurer's  records  showed  that  that  amount  was  gonej  and  the 
records  were  wholly  silent  as  to  the  money  now  sued  for  in 
this  action.  As  to  the  $1,400  received  by  Howard,  it  will  be 
presumed,  as  there  was  nothing  shown  to  the  contrary,  that  it 
belonged  to  some  fund  or  ftinds  to  which  the  records  showed 
money  belonged;  and  it  will  not  be  presumed  that  it  belonged 
to  some  fund  concerning  which  the  records  were  wholly  silent. 
The  treasurer  would  not  be  as  likely  to  allow  money  to  be 
wrongfully  taken  from  the  tres^sury  where  the  records  showed 
that  he  had  the  money  in  his  possession,  as  where  the  records 
did  not  show  any  such  thing.  It  will  also  be  presumed,  as 
nothing  appears  to  the  contrary,  that  Howard  apportioned  said 
11,400  correctly.  The  defendants  certainly  have  no  right  to 
complain  that  he  did  not.  For  Jirsty  they  are  liable  for  the 
'Ivhole  amount  for  which  their  principal,  Warren,  may  ulti- 
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mately  be  found  to  be  in  default,  to  whatever  fund  or  funds 
sach  amount  may  belong;  and  second^  it  was  the  fault  of  their 
principal  which  haa  caused  all  the  trouble  and  difficulty  in 
making  a  correct  apportionment.  Even  if  this  apportionment 
were  incorrect,  it  would  really  make  but  little  diflerence  to  the 
defendants,  and  no  difference  which  any  rules  of  equity  or  jus- 
tice could  recognize;  and  they  should  not  be  allowed  to  get  an 
onjast  advantage  of  others  merely  because  of  the  fault  or 
wrongdoing  of  their  principal.  It  would  be  strange  if  a 
county  treasurer,  by  creating  uncertainties  as  to  which  of  the 
various  funds  of  his  office  a  certain  small  sum  of  money  be- 
longed, could  thereby  make  such  small  sum  extinguish  all  the 
liabilities  of  his  sureties  for  any  deficiencies  which  might  be 
created  at  any  time  in  any  or  all  of  such  funds.  It  would  be 
strange  if,  in  such  a  case,  the  sureties  could  say,  when  sued  for 
a  deficiency  in  one  of  such  funds,  that  said  small  sum  of  money 
might  have  belonged  to  that  fund,  and  then  when  sued  for  a 
deficiency  in  another  of  such  funds  that  it  might  have  be- 
longed to  that — and  so  on,  through  all  the  various  funds  — 
thereby  defeating  all  actions  which  might  be  brought  against 
them  for  deficiencies  in  any  of  such  funds,  and  thereby  mak- 
ing such  small  sum  of  money  (say  $1,400)  pay  a  vast  number 
of  deficiencies  amounting  in  the  aggregate,  it  might  be,  to 
many  thousands  of  dollars.  Said  $1,400  received  by  Howard 
has  already  extinguished  $1,400  of  the  liability  of  the  defend- 
ants, and  they  now  desire  that  it  shall  extinguish  $618  more, 
(the  amount  for  which  judgment  was  rendered  against  them  in 
this  case;)  and  if  they  should  be  again  sued  for  a  deficiency  in 
some  other  fund  they  would  then  of  course  want  to  extinguish 
still  more  of  their  liability,  and  so  on  until  it  should  extinguish 
the  whole  of  their  liability  for  said  $11^000  still  remaining  un- 
paid. 

It  win  also  be  presumed  from  the  facts  in  this  case  that 
Warren  converted  the  money,  for  which  this  suit  is  brought, 
to  his  own  use,  as  soon  as  he  received  it.  The  law  requires 
that  a  county  ^'  treasurer  shall  keep  a  just  and  true  account 
of  the  receipts  and  expenditures  of  all  moneys  which  shall 
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come  into  his  hands  by  virtue  of  his  office,  in  a  book  or  books 
to  be  kept  by  him  for  that  purpose."  (Gen.  Stat.  269;  §  67.) 
Warren  never  kept  any  such  account  of  the  money  sued  for 
in  this  case.  He  never  recognized  any  such  money  (so  &r  as 
his  records  show)  as  belonging  to  his  office,  but  presumably 
put  it  into  his  pocket  as  soon  as  he  received  it,  and  used  it  as 
his  own. 

There  was  a  great  deal  of  other  evidence  introduced  in  this 
case  tending  to  prove  the  plaintiff's  case,  but  we  have  not 
thought  it  necessary  to  state  it. 

The  plaintiffs  introduced  two  of  the  administrators  of  the 
estate  of  said  Warren,  as  witnesses,  to  prove  that  they  did  not 
receive  said  money;  but  both  parties  failed  to  introduce  as  a 
witness  one  Mrs.  Margaret  Kellogg,  who  had  been  previously 
appointed  as  an  administratrix,  to  act  in  connection  with  one 
F.  B.  Hunt,  administrator,  in  settling  said  estate.  The  de- 
fendants therefore  now  claim  that  the  plaintiff  failed  to  make 
out  a  casebecause,  as  they  say,  Mrs.  Eellogg  might  have  re- 
ceived said  money.  N'ow  there  was  not  the  slightest  evidence 
introduced  tending  to  show  that  Mrs.  Eellogg  ever  received 
any  money  or  property  l)|elonging  to  the  county  treasurer's 
office.  And  it  will  not  be  presumed  that  she  did.  She  had 
no  right  to  receive  any  such  money  or  property,  or  even  to 
meddle  in  any  manner  with  the  county  treasurer's  office. 
The  funds  in  the  county  treasurer's  office  belong  to  the  office, 
and  not  to  the  administrator  of  the  estate  of  the  deceased 
treasurer.  The  treasurer  himself,  before  his  death,  did  not 
own  such  funds  in  his  individual  capacity,  and  had  no  right 
to  use  them  in  any  manner  except  as  provided  by  law.  In 
the  absence  of  evidence  it  will  be  presumed  that  Mrs.  Eellogg 
did  not  meddle  with  the  county  treasurer's  office.  And  there- 
fore it  was  unnecessary  to  introduce  her  as  a  witness. 

n.  We  shall  now  proceed  to  consider  the  second  question 
raised  by  the  defendants  below.  The  money  sued  for  in  this 
action  was  money  deposited  by  the  Atchison,  Topeka  &  Santa 
P6  Railroad  Company  with  said  U.  B.  Warren,  treasurer  of 
Chase  county,  for  J.  R.  Blackshire,  to  pay  for  damages  accra- 
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ing  by  reason  of  certain  condemnation  proceedings.  (For 
further  facts  with  reference  to  this  money,  see  A.  T.  ^  S.  F. 
Rid.  Co.  V.  Blackshire,  10  Kas.  477;  JBlaekshire  v.  A.  T.  ^  S.  F. 
Rid.  Oo.y  18  Eas.  514.)  Said  A.  S.  Howard  was  introduced  as 
a  witness  by  the  plaintiff  below.  He  testified  that,  as  the  suc- 
cessor in  office  of  said  Warren,  he  had  not  received  any  such 
money.  Afterward,  on  cross-examination,  he  testified  that  he 
had  received  |1,400  from  Brockett,  or  Hunt,  as  money  be- 
longing to  the  treasurer's  office.  The  defendants  then  put  the 
following  questions  to  the  witness,  to-wit: 

'*  State  what,  if  any,  fund  or  funds  'the  parties  paying  this 
sum  of  money  to  you  told  you  it  belonged  to?" 

'^  State,  at  the  time  this  money  was  paid  to  you,  what  if 
anything  was  said  to  you  by  the  person  or  persons  so  paying 
it,  in  reference  to  this  money  ?  " 

Both  of  these  questions  were  objected  to  by  the  plaintift 
below,  on  the  grounds  that  the  evidence  they  called  for  was 
*^ incompetent,  irrelevant  and  immaterial; "  and  the  objections 
were  sustained,  and  the  evidence  excluded.  It  was  afterward 
shown  that  this  monev  was  received  from  F.  B.  Hunt,  the  first 
administrator  of  the  estate  of  said  Warren;  that  Howard  did 
not  know  to  what  fund  or  funds  it  belonged;  and  in  answer  to 
a  question  as  to  whetber  he  kneio  of  his  own  knowledge  to  what 
fhnd  this  money  belonged,  he  stated  that  he  ^'could  never  find 
out,''  but  thought  it  was  ''not  condemnation  money."  He 
apportioned  it,  as  we  have  already  stated,  to  the  various 
county,  township,  and  school-district  funds.  Hunt  was  also 
introduced  as  a  witness,  and  testified  that  he  paid  said  money 
to  Howard;  but  he  did  not  state  whether  he  knew  to  what 
find  or  funds  it.  belonged,  or  not  We  think  the  court  below 
erred  in  sustaining  said  objection,  and  in  excluding  said  evi- 
dence; but  we  do  not  think  that  the  error  was  material  or 
substantial  under  all  the  circumstances  of  this  case.  It  was 
error  to  exclude  said  evidence,  because,  as  we  think,  it  was  a 
legitimate  subject  of  cross-examination.  Howard  had  already 
testified,  on  his  direct  examination,  that  he  had  not  received 
wg  of  said  condenmaium  money.    And  now  it  was  proposed  to 


336  SUPREME  COURT  OF  KA2fSAS. 

Doolittle  v.  A.  T.  &  Santa  F6  Rid.  Go. 

show  on  cross-examination  that  he  had,  or  at  least,  that  he 
might  have  done  so.  It  was  admitted  that  he  had  received 
over  $1,400  belonging  to  the  county  treasurer's  office.  Said 
condemnation  money,  when  paid  to  Warren,  amounted  to  only 
1577.52.  !N'ow  may  not  a  part  of  said  $1,400  have  been  said 
condemnation  money,  or  a  part  thereof?  Howard,  in  sub- 
stance, said  that  it  was  not  Now,  how  did  he  know?  What 
was  said  to  him,  when  he  received  it?  May  not  Hunt  when 
he  paid  it  to  Howard  have  said,  ''Here  is  $1,400  belonging  to 
the  county  treasurer's  office;  $577.52  of  which  is  condemna-. 
tion  money,  paid  by  the  Atchison,  Topeka  &  Santa  Fe  Eail- 
road  Company  to  U.  B.  Warren,  late  county  treasurer,  in  trust 
for  the  use  of  J.  R  Blackshire.  I  found  it  in  the  county 
treasurer's  office,  in  a  separate  package,  labeled  as  such  con- 
demnation money;  I  received  it  as  such,  and  now  pay  U  to  you 
as  suchJ^  Such  declarations  of  Hunt,  being  cotemporaneous 
with  the  payment  of  said  money,  and  tending  to  explain  and 
qualify  the  same,  being  a  part  of  the  resgesta^  would  have  been 
competent  evidence,  not  of  themselves  sufficient  to  prove  that 
the  facts  which  they  mention  were  true — not  of  themselves 
sufficient  to  prove  that  any  part  of  said  $1,400  was  "condemn- 
ation money" — but  as  notice  of  these  facts  to  Howard  if  they 
had  been  otherwise  proved  to  exist,  or  as  corroborating  evi- 
dence, if  other  evidence  had  been  introduced  tending  to  prove 
these  facts,  or  as  evidence  tending  to  identify  this  money,  if  it 
had  been  shown  by  other  evidence  that  such  money  was  still 
in  existence.  But  there  was  no  evidence  tending  to  prove  any 
of  said  &ct8,  or  tending  to  show  that  said  money  was  still  in 
existence.  And  the  evidence  that  said  money  was  not  still  in 
existence,  and  that  Warren  had  converted  it  to  his  own  u&e  in 
his  lifetime,  was  so  strong,  that  no  evidence  of  mere  state- 
ments made  by  Hunt  could  have  the  effect  to  overturn  the 
prima  facie  case  made  out  by  the  plaintiff  below.  As  the  de- 
fendants are  liable  for  the  whole  of  said  $11,000,  as  Howard 
apportioned  said  $1,400  the  beet  he  knew,  and  as  there  is  no 
evidence  tending  to  show  that  said  apportionment  is  erroneous, 
no  evidence  of  mere  statements  of  Hunt  can  overturn  saoh 
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apportionment.  For  these  reasons  we  think  the  error  of  the 
court  below  in  excluding  said  evidence,  is  immaterial. 

The  doctrine  of  application  of  payments,  as  between  debtor 
and  creditor,  probably  has  no  application  to  this  case.  But  as 
to  sach  doctrine,  see  ShdlaJbarger  v.  BinnSy  18  Kas.  845. 

We  decide  this  case  upon  the  theory  that  the  sureties  of 
Warren,  as  treasurer,  were  in  eflfect  insurers,  as  to  the  safe- 
keeping, in  the  proper  place,  of  all  moneys  intrusted  to  him  as 
treasurer,  until  his  death,  and  that  then  they  ceased  to  be  such 
insurers.  And  therefore,  if  Warren,  as  treasurer,  did  not  have 
Baid  condemnation  money  when  he  died,  the  sureties  are  liable; 
but  if  he  did  have  it  at  that  time,  then  they  are  not  liable. 
Now  as  he  did  not  have  it  at  that  time  we  must  hold  that  the 
sureties  are  liable. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


JosiAH  Clawson  y.  MoCunb'b  Administrator. 

1.  LnciTATiON  OF  AcnoMB,  Against  Estates;  Promise  made  hy  Administrator, 
Where  an  administrator  has  made  oral  acknowledgments  of  a  deht 
against  the  estate,  and  has  orally  promised  to  pay  the  same,  and  may 
have  made  some  of  saoh  acknowledgments  in  writing,  and  may  even 
have  signed  some  of  them,  but  has  never  made  to  the  holder  of  such 
deht,  or  to  any  agent  of  his,  any  such  acknowledgment  or  promise  in 
writing  signed  hy  the  administrator,  or  "hy  the  party  to  he  charged 
therehy,"  such  acknowledgments  or  promises  as  were  made,  did  not  have 
the  effect  to  suspend  the  running  of  the  statute  of  limitations  against 
such  deht  Ajid  gusere:  could  an  administrator  in  any  case,  by  any 
ackno'vfledgment  of  a  claim  of  over  $50  against  the  estate,  or  hy  any 
promise  to  pay  the  same,  suspend  the  operation  of  the  statute  of  limita- 
tions against  such  claim?  {SHbeH  v.  Wilder,  16-176;  Sehmueker  v.  Sibert, 
ia-104;  CoUamore  v.  Wilder,  19-67;  Hanson  v.  TowU,  19-278;  Land  Co.  9. 

Perry,  28-188;  lAJe  Jiw.  Cb.  •.  Swayze,  80-122.1 
n-'-aoKas. 
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2.  Patmbnt  op  Clahoi  Aoaikst  Ebtatb,  by  AdminiBtrator;  lUegal  Payment; 
Limitation  of  Action,  Where  a  demand  against  a  decedent's  estate  is  liar 
more  than  fifty  dollars,  no  payment  can  be  legally  made  thereon  nntil 
after  such  demand  has  been  duly  exhibited  by  the  holder  thereof 
and  has  been  duly  allowed  by  some  court;  and  where  payments  are 
made  by  the  administrator  on  such  a  demand  without  the  same  ever 
having  been  exhibited  or  allowed  as  required  by  law,  and  without  any 
oath  or  affidavit  ever  having  been  made  or  presented  to  either  the  ad- 
ministrator or  the  probate  court  stating  that  such  demand  was  justly  due 
after  making  allowance  for  all  proper  payments  and  set-ofis,  hdcL,  that 
such  payments,  so  made  by  the  administrator,  are  illegal,  and  will  not 
have  the  effect  to  suspend  the  running  of  the  statute  of  limitatioBa 
against  such  demand. 

3. Entire  Demandt,  Not  DhnnbU.    A  single  and  entire  demand 

against  a  decedent's  estate  of  over  fifty  dollars  cannot  be  split  up  into 
smaller  demands  of  fifty  dollars  or  less,  so  that  the  administrator  may 
pay  such  smaller  demands  without  the  same  first  liaving  been  allowed  by 
some  court. 

4. Where  a  demand  against  a  decedent's  estate  is  for  $100  or  over, 

and  interest  thereon,  and  is  founded  upon  one  single  past-due  promissory 
note,  such  demand  cannot  be  divided  even  into  principal  and  interest  so 
as  to  make  it  legal  for  the  administrator  to  pay  such  interest  without  the 
same  having  first  been  allowed  by  some  court  IKlemp  v.  Winter,  23-705, 
and  cases  cited.] 

5.  — — —  Affidavit  Required,  Where  a  demand  against  a  decedent's  estate 
is  for  fifty  dollars  or  less,  the  administrator  cannot  even  then  legally 
make  payments  thereon  until  after  an  affidavit  has  been  made  and  pre- 
sented to  him  setting  forth  that  such  demand  is  justly  due  after  making 
allowance  for  all  proper  payments  and  setofb. 

JError  from  Leavenworth  District  OourL 

AonoN  by  Clawson  against  Dean  as  administratrix  of  the 
estate  of  Adam  D.  McCune,  deceased,  and  another.  All  nec- 
essary facts  are  stated  in  the  subjoined  opinion.  Trial  at 
March  Term  1876  of  the  district  court  Judgment  for  de- 
fendants, and  plaintiff  brings  the  case  here. 

JT.  T.  GreeTif  for  plaintiffl 
Pendery  ^  Goddardj  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  action  was  brought  by  Josiah  Clawson 
as  plaintiff  against  Margaret  A.  Dean  and  Ziiia  Mason,  de- 
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feodants.  Margaret  A.  Dean  was  sued  as  an  heir,  and  also  as 
the  administratrix  of  the  estate  of  Adam  D.  McCane,  deceased. 
Zina  Mason  was  sued  in  his  individual  capacity.  The  action 
was  on  three  promissory  notes,  and  to  subject  certain  land  to 
the  payment  of  said  notes. 

The  first  and  principal  question  in  the  case  is,  whether  said 
notes  were  barred  by  any  statute  of  limitations  before  this  ac- 
j^^^^^^  tion  was  commenced.  There  are  a  few  other  ques- 
•'*'**^  tions  involved  in  the  case,  and  several  others 
involved  in  this  main  or  principal  question.  It  will  be  neces- 
sary to  mention  the  particulars  of  only  one  of  said  notes.  The 
last  one  due,  and  the  smallest  one  in  amount,  was  executed  on 
the  15th  of  March  1865,  by  Adam  D.  McCune,  for  $100,  pay- 
able on  15th  March  1866,  with  interest  at  the  rate  of  ten  per 
cent  per  annum.  Zina  Mason  was  an  indorser,  and  a  surety 
thereon.  McCune,  the  maker,  died  August  15th  1866.  James 
B.  McCune  was  appointed  his  administrator  on  the  21st  of 
August  1866.  He  made  three  payments  on  said  note  in 
1868,  to-wit,  one  on  14th  of  March,  of  |2.50;  one  on  15th 
March,  of  |27.50;  and  one  on  7th  August,  of  $65.  He  died 
August  29th  1868.  On  the  10th  of  September  following, 
Margaret  A.  McCune,  widow  of  said  Adam  D.  McCune,  was 
appointed  administratrix  de  bcms  non  of  her  husband's  estate. 
On  the  28th  of  February  1871,  she  paid  $10.07  on  said  note. 
On  March  11th  1878  she  paid  |7.80  on  said  note.  And  on  the 
16th  of  November  1875,  this  action  was  commenced.  Mrs. 
McCune  never  gave  notice  of  her  appointment  as  adminis- 
tratrix as  required  by  the  statutes.  (Comp.  Laws  of  1862,  page 
528,  §74;  Gen.  Stat  of  1868,  page  436,  §29.)  Since  her 
appointment  she  has  been  married  again,  and  is  now  Mrs. 
Margaret  A.  Dean,  one  of  the  defendants  in  this  action. 
Under  the  acts  relating  to  executors  and  administrators,  all 
claims  against  an  estate  must  be  duly  and  legally 


ltloc»oddtal^  exhibited  to  the  administrator  before  they  can  be 
'**^^^  allowed,  or  classified,  or  paid.    As  the  acts  of  1859 

and  1868  are  precisely  the  same,  so  &r  as  we  shall  have  occa- 
sion to  refer  to  them,  we  shall  refer  only  to  the  act  of  1868 
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found  in  the  General  Statutes  of  that  year,  pages  429' to  472. 
Claims  or  demands  against  an  estate  can  be  legally  exhibited 
only  in  one  of  three  different  ways:  Ist,  by  duly  reviving  an 
action  against  the  administrator  which  had  previously  been 
commenced  against  the  decedent;  (sec.  82  of  said  act;)  2d,  by 
commencing  an  original  action  against  the  administrator;  (sec. 
88;)  3d,  by  serving  a  written  copy  of  the  demand  upon  the 
administrator;  (sec.  84.)  All  demands  which  have  been  thus 
"  legally  exhibited "  within  three  years  after  the  granting  of 
letters  of  administration,  may,  after  such  exhibition,  be  allowed, 
and  classifiecl,  and  paid;  (sections,  from  80  to  101.    But — 

"No  probate  court  shall  allow  any  demand  against  any  es- 
tate, unless  the  claimant  first  make  oath  in  open  court,  or  file 
an  affidavit  with  such  claim,  stating  to  the  best  of  his  knowl* 
edge,  and  belief,  he  has  given  credit  to  the  estate  for  all  pay- 
ments and  ofi-sets  to  which  it  is  entitled,  and  that  the  balance 
claimed  is  justly  due.  The  affidavit  in  this  section  shall  not 
be  received  as  evidence  of  the  demand,  but  the  same  shall  be 
established  by  competent  testimony  before  it  is  allowed  or  ad- 
justed."—(Sec.  88.) 

"The  executor  or  administrator  may  [however]  pay  any 
demand  against  the  estate,  not  exceeding  jijiy  dollars^  in  its  regu^ 
lar  ordcTj  without  the  allowance  of  the  probate  court,  upon'  the 
same  affidavit  being  made  as  would  be  required  by  the  allowance 
of  the  account  by  the  probate  court.** — (Sec.  90.) 

This  allowance  by  the  probate  court  can  be  made  only  after 

due  notice  has  been  given  to  the  administrator;   {Scroggs  r. 

Tiitty  ante,  271;  sec.  91,  et  seq.,  of  said  act.)     And  it  can  be 

made  only  upon  a  hearing  in  the  nature  of  a  trial;  (sec.  94,  et 

seq.)    And  this  hearing  and  allowance  is  an  adjudication,  and 

the  whole  proceeding  taken  together  is  a  "suit,"  within  the 

meaning  of  section  106  of  said  act;  {Sanson  r.  Totole^  19  Kas. 

278.)    Section  106  reads  as  follows: 

"No  executor  or  administrator,  after  having  given  notice 
of  his  appointment,  as  provided  in  this  act,  shall  be  held  to 
answer  to  the  suit  of  any  creditor  of  the  deceased,  unless  it 
be  commenced  within  three  years  from  the  time  of  his  giving 
bond." 

The  general  statute  of  limitations,  (Gen.  Stat  688,  civil 

code,  §  18,)  would  have  barred  any  action  on  said  notes  within 
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five  years  after  they  became  due,  unless  something  intervened 
to  taJce  the  case  out  of  the  statute.  Kow  as  the  holder  of  the 
demand  in  this  case  did  not  legally  exhibit  his  claim  within 
three  years  after  the  granting  of  letters  of  administration; 
and  as  he  did  not  commence  any  suit  thereon  in  any  court 
within  three  years  after  the  administratcrr  or  administratrix 
was  appointed;  and  as  he  did  not  commence  any  action  on 
said  notes  in  any  court  within  fiye  years  afi;er  the  notes  became 
due,  is  not  his  demand  barred  by  all  of  said  three  different 
sections  limitating  actions?  Is  it  not  barred  by  the  limitations 
prescribed  in  sections  81,  and  106,  of  the  act  relating  to  execu- 
tors and  administrators,  and  by  section  18  of  the  civil  code? 

L  With  reference  to  the  first  limitation,  (that  embodied  in 

said  section  81,)  we  suppose  that  the  plaintiff  would  say  that 

the  required  exhibition  of  a  demand  as^ainst  an  es« 

Umitatloa  of 

jj^ijgjM*  tate  18  merely  for  the  purpose  of  informing  the  ad- 
SdMi* fxui.  ministrator  of  the  existence  of  such  demand,  and 
ttagddm.      i}^Q^i^  gg  i}^Q  administrator  in  this  case  already  had 

full  knowledge  of  such  demand  there  was  no  necessity  for 
making  any  formal  exhibition  thereof  to  him.  But  the  stat- 
ute would  seem  to  require  more  than  merely  giving  notice  to 
the  administrator.  The  object  of  the  statute  in  requiring  the 
exhibition  of  a  demand  against  an  estate  would  seem  more 
particularly  to  be,  to  get  notice  to  the  other  creditors  of  the 
estate,  and  to  the  probate  judge,  so  that  all  claims  against  the 
estate  could  be  properly  classified,  and  thereby  be  properly 
paid  in  the  order  of  their  priority.  (See  sections  80  and  85; 
also,  Hanson  v.  Towkj  19  Kas.  279.)  If  this  is  the  object  of 
the  statute,  then  a  reasonably  formal  exhibition  of  all  claims 
should  be  made.  The  language  of  the  statute  would  also 
seem  to  indicate  that  a  formal  exhibition  of  the  claim  should 
be  made.  Thus  the  statute  says,  that  the  claim  shall  be  barred 
unless  it  is  "thus  exhibited" — "legally  exhibited; "  that  is,  ex- 
hibited as  prescribed  by  the  statutes.  But  without  deciding 
this  question  we  shall  pass  to  the  next. 
n.  With  reference  to  the  second  limitation,  (that  embodied 
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in  said  section  106,)  we  suppose  the  plaintiff  would  say  that 
Mrs.  McCune,  or  Mrs.  Dean,  never  gave  any  notice  of  her 
ffotiMbrad.  appointment  as  administratrix  as  required  by  the 
g^gjjjj'^  statute,  (sections  29, 106 ;)  and  therefore  the  limita- 
tion  embodied  in  said  section  106  does  not  operate 
m  this  case.  But  as  the  plaintiff  knew  that  she  was  appointed 
administratrix,  and  received  payments  from  her  as  such  ad- 
ministratrix, perhaps  he  cannot  now  raise  the  question  as  to 
whether  her  failure  to  give  such  notice  would  take  this  case 
out  of  the  operation  of  said  statute.  {CoUamore  v.  Wilder^  19 
Kas.  67,  77,  78.)  But  upon  this  question  we  shall  express  no 
opinion. 

nL  With  reference  to  the  third  limitation,  (that  embodied 
in  section  18  of  the  civil  code,)  the  plaintiff'  actually  claims 

i.pnmiiMbT      ^^^^  ^^    payments   and  said   acknowledgments 
•dminirtntor.  ^^j^  ^j^^  ^^^^  ^^^  ^£  ^j^^  opcratiou  of  thc  statute. 

And  this  he  does  upon  the  strength  of  section  24  of  the  civil 
code.  (Gen.  Stat  684,  685.)  Said  section  24  reads  as  fol- 
lows: 

*^  In  any  case  founded  upon  contract,  when  any  part  of  the 
principal  or  interest  shall  have  been  paid,  or  an  acknowledg- 
ment of  an  existing  liability,  debt,  or  claim,  or  any  promise  to 
pay  the  same,  shall  have  been  made,  an  action  may  be  brous^ht 
in  such  case  within  the  period  prescribed  for  the  same,  aiter 
8uch  payment,  acknowledgment,  or  promise;  but  such  ac- 
knowledgment, or  promise,  must  be  in  writing,  signed  by  the 
party  to  be  charged  thereby." 

Now  no  acknowledgment  or  promise  was  made  in  the 
present  case  that  would  take  the  case  out  of  the  operation  of 
the  statute.  For  while  the  administrator  and  administratrix 
may  have  orally  acknowledged  the  debt  against  the  estate, 
and  may  have  orally  promised  to  pay  the  same — while  indeed 
they  may  have  made  such  an  acknowledgment  in  writing,  and 
may  even  have  signed  the  same — yet  neither  of  them  ever 
made  to  the  holder  of  the  claim  any  such  acknowledgment  or 
promise  in  writing  signed  by  either  of  them,  or  by  the  par^ 
to  be  charged  thereby;  and  therefore  they  did  not  by  any 
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acknowledgment  or  promise  which  they  may  have  made, 
suspend  the  running  of  said  statute  of  limitations.  {SU>eri  v. 
Wilder,  16  Kas.  176;  Hanson  v.  TowU,  19  Kas.  278.)  The  ac- 
knowledgments and  promises  which  they  did  make  were 
either  not  made  in  writing,  or  not  signed  hy  them,  or  by  the 
party  to  be  charged,  or  not  made  to  the  holder  of  the  claim, 
or  to  any  agent  of  his.  The  only  acknowledgment  of  the 
debt,  in  writing,  signed  by  either  of  them,  if  any  such  ac- 
knowledgment was  ever  made,  was  an  acknowledgment  made 
to  the  probate  court,  and  not  to  the  holder  of  the  debt  But 
would  the  signature  of  the  administrator  or  administratrix  be 
sufficient  in  such  a  case?  The  acknowledgment,  or  promise, 
in  order  to  be  of  any  force  or  value,  must  be  "signed  by  the 
parfy  to  be  charged  thereby."  Now  is  the  administrator,  or 
the  estate,  the  "party"  contemplated  in  such  a  case?  Which 
is  the  "  party  "  to  be  "  charged  V*  K  it  is  the  estate  that  is  to 
be  "charged,"  then  where  does  the  administrator  get  his 
authorily  to  sign  for  the  estate?  Can  "the  party  to  be 
charged,"  sign  by  or  through  an  agent?  We  shall  not  decide 
any  of  these  questions  in  this  case,  and  yet,  for  the  purposes  of 
this  case  we  shall  assume  that  the  signature  of  the  administra- 
tor would  be  sufficient  (But  see  Hanson  v.  Towle,  19  Kas. 
282.)  Perhaps  however  the  reasons  hereafter  given  to  show 
that  certain  payments  made  by  the  administrator  and  admin- 
iPkymratobT  istratrfx  are  powerless  to  suspend  the  operation  of 
•4Biiiirtniofa.  ^^  statute,  will  also  show  that  any  acknowledg- 
ments or  promises  that  might  be  made  by  an  administrator 
concerning  demands  of  over  fifty  dollars  would  also  be  power- 
less to  suspend  the  operation  of  the  statute.  It  may  certainly 
be  questioned,  whether  an  administrator  could  in  any  case,  by 
any  acknowledgment  or  any  promise  concerning  any  such  a 
demand,  suspend  the  operation  of  the  statute  against  such  de* 
mand.  Said  payments,  we  think,  were  void  so  fieu*  as  they 
affect  any  question  arising  in  this  case.  That  is,  they  were 
void  for  the  purpose  of  suspending  the  operation  of  the  stat- 
ute of  limitations.    Said  notes  were  never  legally  exhibited  to 
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the  administrator.  They  were  never  classified  by  the  admin- 
istrator, nor  by  the  probate  judge.  They  were  never  allowed 
by  any  court  No  oath  or  affidavit,  setting  forth  that  they 
were  justly  due  and  unpaid,  and  that  there  were  no  set-ofEs 
against  them,  was  ever  made,  as  is  required  by  sections  88 
and  90  of  the  administrators  act.  And  each  of  them  was  for 
more  than  fifty  dollars.  Now  by  what  authority  did  the  ad- 
ministrator or  administratrix  make  any  of  said  payments? 
An  administrator  is  not  allowed  to  pay  any  demand  of  over 
fifty  dollars,  or  any  part  thereof,  until  it  has  been  allowed  by 
some  court.  And  he  is  not  allowed  to  pay  any  demand  of 
less  than  fifty  dollars,  or  any  part  thereof,  until 
m^S:ptf.     said  affidavit  (mentioned  in  sections  88  and  90) 

Hal  iMjtawxtMm 

has  been  made  and  presented  to  him.  The  stat- 
utes have  therefore  been  violated  in  two  particulars  by  mak- 
ing and  receiving  such  payments— first,  by  the  partial 
payment  of  said  demand,  although  it  was  for  more  than  fifty 
dollars  and  had  never  been  allowed  by  any  court;  second,  by 
the  partial  payment  of  said  demand  although  no  affidavit  was 
ever  made  or  presented  as  required  by  said  section  90.  It  is 
true,  that  the  most  of  the  payments  were  for  less  than  |50. 
But  still  each  ^^demand"  was  entire,  and  was  for  more  than 
$50.  The  least  demand  was  for  |100  and  interest  And  we 
hardly  suppose  that  it  will  be  claimed  that  a  single  and  entire 
demand  for  more  than  $50  may  be  split  up  into  smaller  de- 
mands, of  $50,  or  less,  so  that  it  would  be  legal  to  pay  such 
entire  demand  by  paying  it  in  installments,  when  it  would  be 
illegal  to  pay  it  in  its  entirety.  Could  an  administrator  pay  a 
one-hundred-dollar  note  by  paying  $50  at  a  time,  when  it 
would  be  illegal  to  pay  the  whole  amount  at  once?  Could  he 
pay  a  thousand-dollar  note  in  the  same  way,  although  it  had 
never  been  allowed  by  any  court?  If  he  could,  then  he  could 
easily  evade  the  law  requiring  that  all  demands  of  over  $50 
should  be  allowed  and  classified  before  payment  He  could 
pay  a  thousand-dollar  demand  in  twenty  consecutive  minutes 
by  making  a  payment  of  $50  each  succeeding  minute*    He 
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might  take  twenty  hours  or  twenty  days  however  if  he  chose. 
If  it  be  clidmed  however  that  a  demand  may  be  split  up  or 
divided  into  principal  and  interest,  so  that  each  wonld  become 
a  separate  and  independent  demand,  we  would  answer  that 
we  hardly  think  it  could  be  done,  except  where  the  principal 
and  interest  are  represented  by  separate  instruments  in  writ- 
ing. But  if  it  could  be  done,  and  if  each  should  then  consti- 
tute a  separate  and  independent  demand,  would  the  payment 
of  one  of  such  separate  and  independent  demands  suspend  the 
operation  of  the  statute  of  limitations  as  against  the  other? 
But  the  demand  in  this  case  was  not  so  divided  in  fact.  The 
first  payment  on  the  $100  note  was  for  less  than  the  amount 
of  the  interest  then  due  thereon.  Every  other  payment  on 
said  note  was  for  more  than  the  interest  due  at  the  time  of 
payment  And  the  third  payment  was  solely  a  payment  on 
the  principal,  and  was  a  payment  of  over  |50.  This  is  a  fair 
Bsmple  of  the  payments  made  on  the  other  two  notes.  And  it 
Liffldarit  must  also  be  remembered  that  no  affidavit  was 
'**'*'*'*■  ever  made  showing  that  the  amounts  of  these  pay- 
ments were  justly  due,  or  unpaid.  Sence,  even  if  a  demand 
could  be  split  up  and  then  paid  in  installments,  still  the  pay- 
ments in  this  case  were  illegal.  We  think  however  that  the 
amount  due  on  each  of  said  notes,  including  both  principal 
and  interest,  was  only  a  single  demand — a  single  cause  of 
action — and  could  not  be  split  up  or  divided  so  as  to  consti- 
tute more  than  one  demand  for  each  note,  and  therefore  that 
said  payments  would  have  been  illegal  even  if  said  affidavit 
had  been  made  and  presented  to  the  administrator.  Kow  can 
the  plaintiff  have  the  operation  of  one  statute  suspended  be- 
cause he  has  been  privy  to  the  violation  of  another  statute  T 
Can  he  found  rights  upon  the  violation  of  a  statute  for  which 
violation  he  himself  is  responsible  7  Can  he  become  entitled 
to  benefits  because  he  violated  the  law?    We  think  not. 

It  will  be  seen  from  the  foregoing  that  an  administrator  can- 
not, by  making  payments  on  a  demand  of  over  (50,  suspend 
the  running  o£  the  statute  of  limitations  against  such  demand. 
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Whether  he  could,  by  making  payments  on  a  demand  of  $50 
or  less,  suspend  the  running  of  the  statute  against  such  de- 
mand, we  leave  as  an  open  question. 

This  disposes  of  the  case  in  this  court.  We  might  say  hoTv- 
ever  that  we  think  the  question  of  whether  the  plaintiff  could 
maintain  an  action  against  Mrs.  Dean,  as  heir  of 
^^oT^iSisiLA^  Adam  D.  McCune  deceased,  and  to  subject  her  land 
to  the  payment  of  said  notes,  provided  they  were 
still  not  barred  by  the  statute  of  limitations,  falls  under  the 
decision  in  the  case  of  Johnson  v.  Cain^  15  Kas.  582,  rather  than 
under  the  decision  in  the  case  of  Shoemaker  v.  Brown^  10  Kas. 
888.  See  also  in  this  connection,  CoUamore  v.  Wilder^  19  Kas. 
67.  We  do  not  think  it  is  necessary  however  to  decide  this 
question. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


Asa  Richardson  v.  Bobbrt  MoEjuf. 

1.  Equttt;  Several  Nate^  Secured  by  One  Mortgoffe;  AeeignmerU  qf  Pcui  of  tiu 
Notes;  Pro  Tanto  Aseignmenl  of  Security,  Where  three  notes  are  aecared 
by  the  same  mortgage,  and  are  to  become  due  at  different  timfts,  and  the 
two  of  said  notes  first  to  become  due  are  first  assigned,  and  afterward  the 
other  note  is  assigned  to  a  ditferent  person,  held,  that  in  the  absence  of 
any  agreement  or  paramont  equity  to  the  contrary,  the  two  notes  firat 
assigned  and  first  falling  due,  will  be  first  paid  out  of  the  proceeds  of  the 
mortgaged  property.    [Noyes  v.  Whiter  9-640.] 

2.  Pabtibs;  Judgment  Not  Disturbed  as  to  Penone  Not  PartUe.  Where  some 
of  the  persons  who  were  parties  in  the  court  below  are  not  made  parties 
in  the  supreme  court,  and  the  judgment  of  the  court  below  in  a  certain 
particular  is  complained  of  by  the  plaintiff  in  error,  but  the  judgment  in 
that  particular  could  not  properly  be  disturbed  without  affecting  the  in. 
terests  of  some  of  the  parties  below  who  were  not  made  parties  in  the 
supreme  court,  the  judgment  will  not  be  disturbed  in  that  particular. 
IBrown^s  Appeal,  30-334,  and  cases  dted;  Paper  Cb.  p.  Hendg,  81-382; 
A^T.  Co.  V,  McOeorge,  31-332.] 
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Error  from  Douglas  District  CouirL 
FoRBOLOSURB  of  mortgage,  brought  by  one  James  W.  Onl- 
ton  as  plaintifTy  against  Richard  Bue  and  wife,  Green  Lewis, 
Joseph  Hammond,  William  Edgerton,  Thomas  Gash,  John 
Herman,  Asa  Michardson^  JRobert  McKim^  and  W.  W.  Cockins, 
defendants.  The  defendants,  other  than  Edgerton  and  Gash, 
fleverally  answered,  setting  up  their  respective  claims.  The 
district  court,  at  December  Term  1875,  found  the  amounts  due 
the  plaintiff  and  the  answering  defendants,  respectively,  and 
gave  judgments  therefor,  and  decreed  a  sale  of  a  portion  of  the 
mortgaged  premises,  and  directed  the  application  of  the  pro- 
ceeds. No  complaint  is  made  by  any  of  the  parties  as  to  the 
amounts  found  due;  nor  of  the  decree  by  any  of  the  parties 
except  defendants  Richardson  and  McKim.  Regarding  the 
claims  of  Richardson  and  MeKim^  the  subjoined  opinion  states 
all  necesssary  facts.  Richardson  brings  the  case  here  as  plain- 
tiff in  error. 

Nevison  ^  Alfordj  for  Richardson. 
jB.  J,  BorgholihauSy  for  McKim. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  This  action  was  commenced  in  the  court 
below  by  James  W.  Oulton  on  a  certain  promissory  note  and 
mortgage.  Various  persons  were  made  parties  defendant, 
and  various  questions  were  raised  and  decided  in  the  court 
below;  but  only  a  few  of  such  questions  are  now  presented  to 
this  court,  and  these  few  are  such  only  as  were  raised  in  the 
court  below  between  two  of  the  defendants,  Asa  Richardson 
and  Robert  McKim.  Richardson  is  now  the  plaintiff'  in  error, 
and  McKim  is  the  defendant  in  error. 

It  seems  that  in  .May  1871,  Richard  Rue  held  three  prom- 
issory notes,  secured  by  a  real  estate  mortgage  on  a  certain 
^  piece  of  land  on  which  land  both  Richardson  and 
Oulton  also  held  mortgages.  These  notes  of  Rue's, 
and  the  mortgage  made  to  secure  them,  were  all  dated  15th 
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May  1871,  all  executed  by  Thomas  Cash  and  William  Edger- 
ton,  and  each  note  bearing  interest  from  date  at  the  rate  of 
ten  per  cent,  per  annum.  The  first  note  was  for  $750,  and 
due  in  six  months;  the  second  note  was  for  $1,135,  and  due 
in  twelve  months;  and  the  third  note  was  for  $1,135,  and  due 
in  two  years.  Richardson  purchased  the  first  and  second 
notes,  and  McXim  the  third;  and  the  question  now  arising  in 
the  case  is,  whether  either  of  said  notes  has  priority  over  the 
others,  and  if  so,  which?  The  court  below  held  that  they 
were  equal — that  they  were  all  entitled  to  an  equal  share  of 
the  proceeds  of  the  mortgaged  property,  and  that  if  the  mort- 
gaged property  was  not  sufficient  to  pay  all  of  them,  then  that 
they  should  be  paid  pro  rata.  At  the  time  that  Richardson 
purchased  said  notes,  and  prior  thereto,  he  held  a  certain  note 
for  a  large  amount  against  said  Rue,  and  also  held  a  mortgage 
to  secure  such  note  on  a  certain  forty-acre  tract  of  land  be- 
longing to  Rue.  Oulton,  the  plaintiff  in  the  action  in  the 
court  below,  also  held  a  mortgage  on  said  land,  (the  same 
mortgage  on  whicn  he  finally  brought  this  action;)  but  Oul- 
ton's  mortgage  was  subsequent  to  Richardson's.  Rue  sold  and 
conveyed  twenty  acres  of  said  land  to  said  Cash  and  Edgertoa, 
and  in  part  consideration  therefor,  Cash  and  Edgerton  gave 
to  Rue  the  said  three  notes  and  also  the  said  mortgage  on  said 
twenty  acres  of  land  made  to  secure  the  notes.  There  were 
then  three  mortgages  covering  said  twenty  acres  of  land — 
first,  Richardson's ;  second,  Oulton's;  and  third,  Rue's.  Rich- 
ardson then  in  consideration  of  said  first  two  notes,  and  the 
Rue  mortgage  on  said  twenty  acres  of  land,  gave  up  to  Rue 
the  note  which  he  held  against  Rue  and  his  mortgage  on  said 
forty  acres  of  land.  This  left  Oulton's  mortgage  as  the  prior 
lien  on  said  land,  and  left  Richardson  with  only  a  second 
mortgage  and  second  lien  upon  only  one-half  thereof,  and 
upon  only  one-half  of  the  land  upon  which  he  had  previously 
held  the  first  mortgage  and  the  prior  lien.  Rue  indorsed  his 
name  on  said  notes  and  on  said  mortgage,  and  then  delivered 
the  same  to  Richardson.    About  a  week  afterward,  Rue  as- 
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signed  said  third  note  to  McKim  as  collateral  security  for  a 
debt  previously  existing  in  favor  of  McElm  and  against  Rue. 
Whether  anything  was  said  at  the  time  with  reference  to  said 
mortgage,  is  not  shown.  Afterward,  and  in  August  1871, 
Cash  and  Edgerton  sold  three  acres  of  said  twenty  acres  of 
land  to  John  Herman.  Herman  desired  to  get  said  three 
acres  free  and  clear  from  said  Rue  mortgage.  So,  by  an  un- 
derstanding and  arrangement  between  said  Cash,  Edgerton, 
Herman,  Richardson,  and  Rue,  Herman  paid  the  whole  con- 
sideration for  said  three  acres  of  land  (which  was  $875)  to 
Richardson,  and  Richardson  agreed  to  release  said  three  acres 
from  the  said  Rue  mortgage.  McKim  did  not  know  anything 
about  this  transaction  until  after  it  had  all  occurred. 

We  should  think  from  the  foregoing  facts,  and  from  all  the 
facts  in  the  case,  that  when  Rue  sold  said  first  two  notes  and 
said  mortgage  to  Richardson,  he  probably  did  not  intend  tc 
release  the  mortgage  as  to  any  of  said  notes,  but  still  that  both 
he  and  Richardson  did  intend  that  the  first  two  notes  should 
have  priority  over  the  third.  The  fact  that  Richardson  re- 
leased a  first  mortgage  on  forty  acres  of  land,  and  in  its  stead 
took  a  second  mort£:ajQ:e  on  only  twenty  acres 
bypii*  thereof;  the  feet  that  Rue  indorsed  his  name  on 

VA  "    BRA  ' 


JSSJ?**""  said  mortgage  and  delivered  it  to  Richardson;  the 
"'"^*  fact  that  the  two  notes  assigned  to  Richardson 
were  the  first  that  were  assigned ;  the  fact  that  the  two  notes 
assigned  to  Richardson  were  the  first  to  become  due;  the  fact 
that  the  mortgage  itself  provided  that  if  default  should  be 
made  in  any  payment  the  mortgage  should  become  absolute, 
(not  that  all  the  notes  should  become  due  or  payable,)  and  that 
the  mortgaged  property  might  then  be  sold  to  satisfy  the 
stmoimt  then  due  as  principal  and  interest;  the  fact  that  nothing 
seems  to  have  been  said  or  done  concerning  the  mortgages 
when  Rue  assigned  the  third  note  to  McKim;  the  fact  that 
both  Rue  and  Richardson  afterward  seemed  to  believe  that 
Richardson  was  the  sole  owner  of  the  mortgage;  and  the  fact 
that  the  court  below  did  not  order  said  three  acres  to  be  sold 
to  satisfy  said  note  held  by  McKim  although  McKim  had 
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never  released  said  three  acres,  would  all  seem  to  indicate  that 
it  was  intended  by  both  Richardson  and  Rue,  when  Rne  as- 
signed said  notes  and  mortgage  to  Richardson,  that  the  two 
notes  assigned  to  Richardson  should  have  priority  over  the 
other  note;  and  if  so,  then  said  two  notes  would  undoubtedly 
have  precedence.  (Noyes  v.WhitCj  9  Kas.  640.)  But  even  if 
there  was  no  such  intention  or  understanding,  still  we  think 
the  same  result  would  follow,  for  there  was  certainly  no  inten- 
tion or  understanding  to  the  contrary.  The  mere  facts,  that 
the  Richardson  notes  were  first  due  and  first  assigned  are 
sufficient  in  and  of  themselves,  in  the  absence  of  any  agree- 
ment or  understanding  to  the  contrary,  and  in  the  absence  of 
any  countervailing  equity,  to  give  to  such  notea  the  priority  in 
their  payment.  The  McEIim  note  was  not  due  when  this  ac- 
tion was  commenced.  Indeed,  it  was  not  due  when  McKim 
filed  his  answer  therein.  But  possibly  if  his  note  was  entitled 
to  an  equal  consideration  in  the  distribution  of  the  mortgage- 
fund,  if  his  note  was  entitled  to  a  j>ro  rata  share  of  such  fund, 
this  would  make  but  little  difference.  The  right  however  of 
Richardson,  under  the  mortgage,  to  resort  to  such  fund  before 
McKim's  note  became  due,  and  his  actual  exercise  of  such 
right,  would  seem  to  indicate  that  Richardson's  notes  should 
have  precedence  in  payment  out  of  the  mortgage  fund. 
Nearly  all  the  authorities  hold  that  where  two  or  more  notes, 
secured  by  a  single  mortgage,  fall  due  at  different  times,  they 
should  be  paid  out  of  the  mortgage  fund  in  the  order  of  their 
maturity,  unless  a  different  agreement  has  been  made  between 
the  parties,  or  unless  some  paramount  equity  should  require  a 
different  order  of  payment  Hiicfidl  v,  LadeWy  86  Mo.  626;  88 
Mo.  820,  825;  State  Bank  v.  Tweedy,  8  Blackf.  (Ind.)  447;  4 
Ind.  184;  7  Ind.  140;  14  Ind.  489;  17  Ind.  52;  Wood  v.  Traak, 
7  Wis.  566;  9  Wis.  57;  21  Wis.  674;  Oropengether  v.  Fejervary^ 
9  Iowa,  164;  9  Iowa,  297;  11  Iowa,  211,  580;  18  Iowa,  274, 
548;  17  Iowa,  506;  Vansant  v.  AUman,  28  111.  80;  88  HI.  481; 
WUson  V.  Hay  ward,  6  Fla.  171;  Mc  Vay  v.  Bloodgood,  9  Porter, 
(Ala.)  547;  Larrabee  v.  Lumbert,  82  Maine,  97;  Bank  v.  Covert^ 
18  Ohio,  240;  Hunt  v.  Stiles,  10  K  H.  466;  Owathm^s  v.  Itoff^ 
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landj  1  Randolph,  (Va.)  466.  Where  the  holder  of  two  or 
more  notes  secured  bj  a  single  mortgage,  assigns  one  or  more 
of  the  notes,  and  retains  the  others,  there  is  an  equity  of  more 
or  less  force  requiring  that  the  assignee  should  be  first  paid 
out  of  the  mortgage  fund ;  and  this  equity  is,  in  some  eases, 
paramount  to  all  others,  and  of  controlling  force  in  the  case. 
CuUum  V.  jErwiriy  4  Ala.  452;  Stevenson  v.  Blacky  Saxton  Ch. 
(S.  J.)  338;  dissenting  opinion  of  Chief  Justice  Gibson  in 
Danl^  V.  HaySj  17  Serg.  &  R.  (Penn.)  405  to  408;  Noyes  v. 
WMUf  9  Eas.  640.  In  such  a  case,  when  the  holder  of  the 
notes  assigns  one  or  more  of  them,  and  retains  the  others,  he 
thereby  assigns  the  mortgage  security  also,  not  pro  ratay  but 
pro  ianto;  that  is,  he  does  not  assign  a  proportionate  share  of 
the  mortgage  security,  but  assigns  so  much  of  the  security  as 
shall  be  adequate  for  the  payment  of  the.  amount  of  the  note 
or  notes  which  he  assigns.  In  what  respect  the  equity  arising 
from  the  assignment  or  prior  assignment  of  a  portion  of  the 
notes  secured  by  a  mortgage,  is  paramount  to  the  equity 
arising  upon  the  maturity  of  the  other  notes  so  secured,  it  is 
entirely  unnecessary  to  consider  in  this  case;  for,  in  this  case, 
all  the  equities,  and  all  the  law,  would  give  the  precedence  to 
the  notes  held  by  Richardson. 

There  is  still  another  question  involved  in  this  case.  The 
oourt  below,  by  its- judgment  deprived  McKim  of  all  benefit 
from  a  sale  of  the  said  three  acres  of  land  sold  to  Herman, 

and  in  lieu  thereof  gave  to  McKim  $225  out  of  the 

^^^iJdSS'  proceeds  of  the  sale  of  the  other  seventeen  acres  of 

pwjonjinot     ian(j  covered  by  the  Rue  mortgage.     The  plaintifi 

in  error,  Richardson,  now  complains  of  that  portion 
of  the  judgment  which  gives  to  McKim  said  (225.  But  said 
judgment  is  so  connected  with  the  rest  of  the  judgment  which 
really  deprives  McKim  of  the  benefit  of  said  three  acres  of 
land,  that  we  do  i^ot  see  how  we  could  well  disturb  the  one 
one  without  disturbing  the  other.  If  McKim  is  to  be  deprived 
of  the  $226,  he  should  certainly  have  the  benefit  of  the  sale  of 
said  three  acres  of  land.    It  would  certainly  not  be  legal  to 


852  SUPBEME  COURT  OF  KANSAS. 

Richardson  T.  McKim. 

deprive  him  of  both.  McKim  never  released  said  three  acres 
from  the  Rue  mortgage,  and  was  never  under  any  obligation 
to  release  the  same.  And  he  never  did  anything  to  lessen  the 
value  of  his  mortgage  security.  Richardson  however  released 
said  three  acres  from  said  Rue  mortgage;  or  at  least  agreed 
to  do  so,  and  received  a  suf&cient  consideration  therefor,  and 
therefore  in  equity  he  is  bound  to  so  release  the  same.  Of 
course,  he  could  not  release  the  land  from  McKim's  lieni  But 
he  may  have  so  bound  himself  by  his  agreement  with  Herman 
that  he  was  bound  in  equity  to  Herman  to  see  that  it  was  so 
released,  even  if  it  lessened  the  value  of  his  own  security  to 
the  amount,  of  $225  to  do  so.  And  Herman  may  have  actu- 
ally shown  this  to  be  the  case  on  the  trial  in  the  court  below. 
McKim  acquiesces  in  the  judgment  of  the  court  below.  And 
Herman  (although  he  is  the  owner  of  said  three  acres  of  land, 
and  was  a  party  to  the  suit  in  the  court  below,)  has  not  been 
made  a  party  in  this  court  Now  we  cannot  render  any  judg- 
ment, or  order  any  judgment  to  rendered,  that  would  affect 
Herman's  interests.  And  if  we  should  say  that  McKim  cannot 
have  said  $225,  but  may  sell  said  three  acres  of  land,  it  would 
affect  Herman's  interests.  If  Herman  had  been  made  a  party 
in  this  court,  it  is  possible  that  he  would  have  shown  that  the 
judgment  releasing  his  land  from  said  mortgage  was  entirely 
right.  He  might  have  brought  up  other  portions  of  the  pro- 
ceedings of  the  court  below  showing  that  it  was  unquestion- 
ably right.  McKim's  interests  are  not  identical  with  Hermanns 
interests.  On  the  contrary,  they  are  adverse.  Said  three 
acres  are  ample  security  for  said  $225;  and  if  McKim  could 
get  said  $225  out  of  said  three  acres,  instead  of  out  of  the 
seventeen  acres,  it  would  leave  the  whole  of  the  seventeen 
acres  as  security  for  the  balance  of  his  and  Richardson's 
claims.  Hence,  McKim's  interests,  as  well  as  Richardson's, 
would  be  benefited  by  giving  to  McKim  no  preference  for 
said  $225  out  of  the  proceeds  of  said  seventeen  acres,  and  by 
allowing  McKim  to  have  said  three  acres  sold  and  to  get  aU 
he  could  out  of  said  three  acres. 
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The  judgment  of  the  court  below  will  therefore  be  affirmed, 
except  as  follows:  That  portion  of  the  judgment  which  pro- 
vides for  applying  the  balance  of  the  proceeds  of  the  sale  oJ 
said  seventeen  acres  of  land,  (after  paying  taxes,  costs,  and 
said  1225,  and  interest,)  to  the  payment  of  the  BichardsoD 
and  McElm  judgments  jpro  ratay  will  be  so  modified  that  Bich- 
ardson's  judgment  will  be  paid  in  full  prior  to  McKim's  judg- 
ment for  the  balance  on  his  note.  Said  proceeds  will  therefore 
be  paid  out  as  follows:  Firsts  for  taxes;  second,  costs  of  sale 
and  costs  of  the  suit;  third,  said  (225,  and  interest;  fourth, 
Richardson's  judgment  in  fiiU;  fifth,  McEim's  judgment  foi 
the  balance  on  his  note;  sixtby  balance*  if  any,  to  Cash  and 
Edgerton.    Judgment  modified** 

AH  the  Justices  ooncurring. 


OxNTEAL  Bbakoh  Bailboab  Co.  V.  Emma  Lba. 


L  BAnjK>Ai>  Stock  Law  of  1874;  Night  HerdrLam;  Dutjf  and  Uab&xt^  qf 
Owur  qf  8U>dt,  L.,  the  owner  of  a  cow,  in  a  township  and  county  in 
which  hy  the  orders  of  the  hoard  of  county  commissioners,  dnly  made 
and  pnhliahed,  the  night  herd-law  of  1868,  and  the  general  herd-law  oi 

1873,  were  in  force,  permitted  said  cow  to  ran  at  large  in  the  night-time, 
and  while  so  running  at  large  the  cow  strayed  upon  the  track  of  a  rail- 
road, and  was  ran  over  and  killed  hy  a  passing  train,  without  any  negli- 
gence on  the  part  of  those  in  charge  of  the  train.  The  railroad  track  at 
the  place  where  the  cow  got  onto  the  track  and  was  killed,  was  un fenced, 
thoagh  it  ought  to  have  heen  fenced  under  chapter  94  of  the  laws  of 

1874.  HMy  That  L.  was  equally  at  fetnlt  with  the  railroad  company,  and 
acting  equally  in  disregard  of  statute,  and  could  not  therefore  recover  of 
it  any  damages  for  the  killing  of  the  cow.  [R,  M.  v.  Qrover,  11-802;  R  R, 
%Hegwir,  21-626;  R,  R.  v.  Landis,  24-408;  Sherman  v.  Andcnon^  27-836; 
R.R,v.  Rigffi^'  81-629;  R.R.V.  Johnston,  35-60.] 

1 The  case  of  Hopkiru  «.  K,  P.  Ra3waf  €b.,  IS  Kas.  464^  com- 

mented  on,  and  the  opinion  therein  Bmited.  •  . 
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ErrcT  from  Marshall  District  CaurU 

In  August  1876,  Emma  Lea  commenced  an  action  against 
the  Railroad  Company^  before  a  justice  of  the  peace  of  Mar- 
shall county,  to  recover  damages  for  the  killing  of  a  cow  bj  a 
moving  train.  A  trial  was  had,  which  resulted  in  a  judgment 
in  favor  of  the  plaintiff  for  $50  damages^  $10  attorney-fee,  and 
costs  of  suit.  A  petition  in  error  was  filed  in  the  district 
court  of  Marshall  county  to  obtain  a  reversal  of  this  judgment 
on  several  grounds  set  forth  in  said  petition.  The  district 
court  reversed  the  judgment  of  the  justice,  but  further  ordered 
that  the  case  be  set  for  trial,  as  in  cases  of  appeal,  and  that  the 
plaintiff  be  allowed  to  file  an  'amended  petition.  The  answer 
to  the  amended  petition  contained,  1st,  a  general  denial,  except 
as  to  the  incorporation  of  the  defendant  company;  2d,  alleged 
that  at  the  time  of  the  accident  complained  of,  the  night  herd- 
law,  prohibiting  cows  and  certain  other  domestic  animals  from 
running  at  large  in  the  night-time,  was  in  force  in  the  town- 
ship where  the  plaintiff  resided,  and  where  the  accident 
occurred,  and  that  said  cow  was  running  at  large  in  the  night- 
time with  the  knowledge  and  by  the  permission  of  the  plain- 
tiffy  in  violation  of  said  night  herd-law,  and  that  said  accident 
happened  by  reason  thereof  A  8d  defense  alleged,  that  at 
the  time  of  said  accident  the  general  herd-law  prohibiting  cows 
and  certain  other  domestic  animals  from  running  at  large  was 
in  force  in  Marshall  county,  and  concluded  in  nearly  the  same 
words  as  the  second  defense.  Trial  at  December  Term  1876. 
The  principal  findings  are  copied  in  the  subjoined  opinion. 
Judgment  for  plaintiff,  and  the  Railroad  Company  brings  the 
case  here  on  error. 

D.  Martin^  for  plaintiff  in  error,  contended  that  the  fisu^ts 
stated  in  the  6th  finding  completely  exonerate  the  railroad 
company  from  the  charge  of  negligence  made  in  the  amended 
petition,  so  that  if  there  is  any  cause  of  action  against  the 
railroad  company  it  is  solely  by  virtue  of  the  provisions  of 
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the  Statute  of  1874.  It  may  be  admitted  that  the  facts  stated 
in  the  let,  2d,  8d,  5th,  9th  and  10th  findings,  taken  alone, 
woald  make  apriTnafaeie  case  against  the  railroad  company 
ander  that  statute;  but  the  facts  stated  in  the  4th,  6th,  8th 
and  11th  findings  constitute  a  perfect  defense  thereto,  and  the 
facts  stated  in  the  7th,  8th  and  12th  findings  constitute  another 
perfect  defense  thereto.  The  railroad  stock*law  of  1874  is  not 
inconsistent  with,  and  does  not  repeal  or  modify  either  the 
night  herd-law  of  1867,  (Gen.  Stat  1001,)  nor  the  general 
herd-law  of  1872;  but  all  of  said  acts  should  be  construed  to- 
gether as  a  series  of  enactments  in  pari  maieriay  each  being  a 
general  law;  the  latter,  however,  partaking  of  the  nature  of 
local-option  laws,  but  governing  alike  all  persons  and  corpora- 
tions, and  regulating  alike  all  property  within  the  specified 
locality,  wheii  put  in  force  by  order  of  the  proper  authorities. 
It  results  from  the  foregoing  that  said  railroad  stock-law  of 
1874  has  no  application  in  herd-law  localities.  Under  the  gen- 
eral fence-law,  the  usual  purpose  of  a  fence  is  to  keep  cattle 
otU.  But  where  the  herd-law  is  in  force  the  rule  is  changed. 
The  owner  of  cattle  is  liable  for  the  damages  done  by  them  to 
the  crops  of  his  neighbor  "  without  regard  to  fences."  (Gen- 
eral herd-law  of  1872;  night  herd-law.  Gen.  Stat.  1002,  §  8.) 
Under  the  herd-law,  therefore,  the  usual  purpose  of  a  fence  is 
to  keep  cattle  in.  Eailroad  companies  have  no  cattle  to  keep 
fenced  m,  and  in  herd-law  counties  the  law  presumes  that  the 
cattle  prohibited  from  running  at  large  need  not  he  fenced  out 
8o  there  is  no  requirement  for  a  fence  against  such  cattle. 
Perldns  v.  Eastern  and  B.  ^  M.  Rid.  Cos.,  29  Me.  807.  Coun- 
sel also  cited  WeUs  v.  Bed,  9  Kas.  161, 166;  12  Kas.  608;  5 
Kas.  191,  433,  445,  446;  P.  Ft.  W.  ^  C.  Rid.  Co.  v.  Methven,  21 
Ohio  St  586;  Pitsner  v.  Shinnick,  89  Wis.  129;  P.  P.  4- J.  Rid. 
Q>.  V.  Champ,  75  HI.  577;  Jackson  v.  R.  ^  B.  Rid.  Co.,  25  Vt.  150; 
Keech  v.  B.  ^  W.  RU.  Co.,  17  Md.  32;  Giiea  v.  Balto.  f  Md.  Rid. 
Co.,  55  N.  H.  662;  JUcDonnM  v.  P.  ^  N.  A.  Rid.  Co.,  116  Mass. 
564;  5  Kas.  167, 178;  Hunger  v.  Tonawanda  Rid.  Co.^  4  N.  T. 
849,  859;   Covey  v.  C.  ^  N.  W.  Rid.  Co.,  48  Wis.  17. 
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ander  his  hand  and  official  seal,  and  was  duly  published  in 
said  "Marysville  Locomotive/'  a  weekly  newspaper  printed 
and  published  in  said  county  of  Marshall,  and  of  general  cir- 
culation therein,  for  three  consecutive  weeks,  between  said 
April  29th  and  May  27th  1871,  and  said  order  went  into  full 
force  and  effect  said  May  27th,  and  has  ever  since  remained  in 
full  force  and  effect. 

7th.-  On  the  11th  of  April  1878,  the  board  of  commissioners 
of  said  county  of  Marshall,  being  duly  convened  in  regular 
session,  made  and  passed  and  entered  of  record  an  order  as 
follows: 

"Ordered,  In  accordance  with  the  laws  of  the  state  of  Kansas,  entitled 
'An  act  to  provide  for  the  running  at  large  of  animals,'  approved  February 
24th  1872,  that  on  and  after  the  12th  day  of  May  1873,  all  horses,  mules, 
asses,  neat  cattle,  (except  calves  under  six  months  of  a^.)  also,  goats,  sheep, 
and  swine,  are  prohibited  from  running  at  large  within  the  bounds  of 
Marshall  county;  and  that  this  order  shall  be  published* in  the'MarshaU 
County  News'  for  four  successive  weeks  prior  to  said  12th  of  May  1873."  • 

Said  order,  duly  certified  by  the  county  clerk,  was  duly  pub- 
lished in  said  ^'Marshall  County  News,''  a  weekly  newspaper 
published  and  printed  in  said  county  of  Marshall,  and  of  gen- 
eral circulation  therein,  for  four  successive  weeks  between  said 
April  11th  and  May  12th,  to-wit,  on  April  12th,  April  19th, 
April  26th,  May  8d,  and  May  10th,  1873,  and  said  publication 
was  duly  proved  and  verified  by  th^  affidavit  of  the  publisher 
of  said  newspaper  on  the  12th  of  said  May,  and  said  affidavit, 
together  with  a  copy  of  said  printed  notice  as  published  in 
said  newspaper,  was  on  said  day  duly  entered  on  the  records 
of  the  said  commissioners,  and  said  order  went  into  full  force 
and  effect  on  the  12th  of  May  1873,  and  has  ever  since  re- 
mained in  full  force  and  effect. 

8th.-The  plaintiff  knew  that  said  cow  was  running  at  large 
upon  the  uninclosed  lands  in  the  vicinity  and  neighborhood  oi 
said  railroad,  and  that  9  o'clock  P.  M.  was  the  usual  time  for 
the  regular  passenger  train  to  pass  westward  to  Waterville. 

(The  9th  finding  was  as  to  a  demand  for  paymei^t) 

lOth.-Said  cow  would  not  have  been  killed  or  injured  at  said 
time  and  place  if  the  defendant  bad  fenced  its- railroad. 

llth.-Said  cow  would  not  have  been  killed  or  injured  at  said 
time  and  place  if  the  plaintiff  had  kept  said  cow  confined  in 
the  night-time  between  March  1st  and  December  1st. 

12th.-Said  cow  would  not  have  been  killed  or  injured  at  said 
time  and  place  if  the  plaintiff  had  not  permitted  her  to  (un  at 
large. 
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Upon  these  findings  the  district  court  held  the  railroad 
eompany  liahle,  and  it  brings  the  case  here  on  error.  The 
question  is  an  important  one,  for  the  general  herd-law  is  in 
force  in  many  counties  through  which  run  railroads;  and  are 
railroad  corporations  the  only  parties  in  such  counties  under 
obligations  to  fence  out  stobk?  It  is  apparent  that  each  party, 
plaintiff  and  defendant,  was  in  neglect  of  duty,  and  that  ii 
either  had  obeyed  the  law,  no  loss  would  have  occurred.  Are 
they  equally  culpable?  If  so,  neither  can  recover  of  the 
other — for  the  law  seldom  helps  one  wrongdoer  to  recover 
damages  from  another.  The  night  herd-law,  (Gen.  Stat. 
p.  1002,  §8,)  provides  that  those  who  violate  it  ^<  shall  be 
liable  to  any  person  who  shall  suffer  damage  from  the  depre- 
dations''  of  their  animals,  ^^  without  regard  to  the  condition 
of  his  or  her  fence."  The  general  herd-law,  laws  of  1872, 
p.  884,  §8,  also  provides  that  ^'any  person  injured  in  property 
by  the  running  at  large  of  any  of  the  animals  specified  in  the 
said  order  of  the  board  of  couniy  commissioners,  shall  have  a 
lien,  without  regard  to  fences,  upon  the  animals  so  running  at 
large  for  the  full  amount  of  all  damages  committed  by  them 
opon  the  property  of  said  person ; "  while  sections  1  and  5  oi 
the  law  of  1874,  (Laws  1874,  pp.  148,  144,)  reads: 

"  Sbo.  1.  Every  railway  company  or  corporation  in  this  state, 
and  every  assignee  or  lessee  of  such  company,  or  corporation, 
shall  be  liable  to  pay  the  owner  the  full  value  of  each  and 
every  animal  killed,  and  all  damages  to  each  and  every  animal 
wounded  by  the  engine  or  cars  on  such  railway,  or  in  any 
other  manner  whatever,  in  operating  such  railway,  irrespective 
of  the  &ct  as  to  whether  such  killing  or  wounding  was  caused 
by  the  negligence  of  such  railway  or  corporation,  or  the  as- 
signee or  lessee  thereof,  or  nof 

"  Sbo.  6.  This  act  shall  not  apply  to  any  railway  or  corpora- 
tion, or  the  assignee  or  lessee  thereof,  whose  road  is  inclosed 
with  a  good  and  lawful  fence  to  prevent  such  animals  from 
being  on  such  road." 

Neither  law  imposes  any  other  penalty  than  the  liability  for 
damages,  and  each  law  is  equally  plain  and  positive  in  impos- 
ing that  liability.    In  neither  of  the  last  two  statutes  is  any 
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express  repeal  of  the  prior  laws.  Unless  necessarily  incon- 
sistent,  each  therefore  remains  in  force,  for  repeals  by  implica* 
tion  are  not  favored.  {The  StaUy  ex  rd.  Tholeriy  v.  FarreUy  ante, 
214,  217.)  There  is  no  such  inconsistency.  Each  may  remain 
in  full  force.  The  railroad  company  whose  road  is  unfenced 
is  liable,  even  in  the  herd-law  coutities,  to  parties  whose  stock 
is  killed,  by  its  trains;  and  the  owners  of  cattle  running  at 
large  are  liable  to  any  persons,  including  therein  railway  com- 
panies, for  any  damages  caused  by  such  cattle.  This  mutual 
liability  will  sometimes,  though  not  always,  be  for  the  same 
amount  If  no  damage  be  done  to  the  track,  or  train,  then 
the  company  is  liable  to  the  cattle-owner  for  the  value  of  the 
cattle,  and  the  catde-owner  is  liable  to  the  company  for  the 
damage  done  to  it,  (that  is,  for  the  liability  imposed  upon  it 
for  the  cattle;)  and  the  one  equals  the  other.  It  may  be  how- 
ever that  the  train  is  thrown  from  the  track,  and  more  or  less 
injured;  and  then  the  liability  of  the  cattle-owner  would  by 
the  terms  of  the  statute  be  largely  in  excess  of  the  liability  of 
the  company.  Probably  however,  the  fact  that  the  company 
was  in  fault  for  lack  of  a  fence  would  prevent  its  recovery  of 
such  greater  damage,  on  the  principle  of  contributory  negli- 
gence. In  this  case  there  is  no  claim  of  other  damage  than 
the  loss  of  the  cow,  so  that  giving  force  to  the  liabilities  im- 
posed by  the  respective  statutes,  the  claims  of  each  party 
against  the  other  would  be  exactly  the  same. 

Again,  it  will  be  noticed  that  the  findings  show  no  other 
negligence  on  the  part  of  either  party  than  is  involved  in  the 
disregard  of  the  statutory  duty.  The  parties  in  charge  of  the 
train  were  guilty  of  no  actual  negligence;  neither  was  the 
owner  of  the  cow.  Except  for  the  statutes,  neither  would 
have  a  claim  upon  the  other.  And  this  neglect  of  the  stat* 
utory  duty  was  not  the  proximate  but  only  a  remote  cause  of 
the  injury.  The  running  of  the  train  against  the  cow,  was  the 
proximate  cause;  and  in  this  there  was  no  negligence.  So  that 
neither  party  can  say  to  the  other,  that  its  negligence  was  the 
direot  and  .immediate  cause  of  the  injury..  It  comes- bank 
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therefore  to  the  propositioDB,  that  each  party  was  in  fault,  and 
eaeh  party  had  disregarded  the  requirements  of  the  law;  that 
sveh  disregard  by  each  contributed  equally  to  the  injury  as  a 
remote  cause;  and  that  in  the  proximate  causes  no  fault  is  im- 
putable to  either.  Why  then  should  one  violator  of  the  law 
recover  damages  of  another  for  injuries  of  which  his  own 
yiolation  is  as  much  the  cause  as  that  of  the  defendant?  The 
obligation  of  the  one  statute  is  no  more  binding  than  that  of 
fhe  others,  and  it  is  the  duly  of  courts  to  see  that  no  man 
profits  by  his  own  wrong.  Whether  therefore  we  look  at  it  as 
Ae  mere  setting-off  of  one  cause  of  action  against  another, 
or  an  attempt  of  one  wrongdoer  to  make  another  pay  for 
an  injury  caused  equally  by  the  wrong  of  each,  it  is  clear  that 
the  plaintiff  must  &il.  The  courts  will  leave  the  parties  where 
it  finds  them.  Potior  est  conditio  defendeniis.  It  is  doubtless 
trae,  as  decided  in  Hopkins  v.  K.  P.  Bhf.  Co.y  18  Eas.  464,  that 
the  intention  of  the  law  of  1874  was  to  obviate  the  necessity 
of  any  inquiry  into  the  mere  negligence  of  the  parties  con- 
cerned in  the  transaction  which  caused  the  injury,  at  least  of 
the  parties  on  the  railroad  side;  but  it  was  not  its  intention  to 
relax  the  binding  force  of  other  enactments,  or  to  enable  any 
one  to  disregard  their  prohibitions  or  commands  with  impunity. 
Authorities  are  not  wanting,  for  similar  questions  have  been 
passed  upon  by  other  courts.  Thus,  in  P.  Ft.  W,  ^  C.  Bid.  Co. 
V.  Ueikoen,  21  Ohio  8t.  686,  the  Ohio  statute  of  2Sth  March 
1859,  (S.  ft  C.  831,)  required  all  railroad  companies  to  fence 
their  roads  on  both  sides  within  two  years,  and  also  to  make 
and  maintain  suitable  crossings  for  the  accommodation  of  the 
public  and  of  persons  living  near  the  line  of  such  railroad,  to- 
gether with  the  necessary  cattle-guards  to  prevent  cattle  and 
other  animals  firom  endangering  themselves  and  the  lives  of 
passengers  by  getting  upon  such  railroads,  and  enacted  that 
mich  railroad  Companies  should  be  liable  for*  all  damages 
which  should  result  to  sueb  animals  by  reason  of  the^want  or 
insnfiScienc^  of  such  fences,  road  crossing,  or  cattle^gvard^, 
etc.  But  ihe  statute  of  }8th  April  1866,  (B.  k  8.  %  «;)  made 
itnnlawfa)  for  wo!^  owner  "of  cattle  Xd  suffer  the  saitie' to  rati 
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at  large^  under  a  forfeiture  of  not  less  than  one  nor  more  than 
five  dollars,  and  rendered  such  owner  liable  for  all  damages 
done  by  such  cattle  upon  the  premises  of  another,  "without 
reference  to  the  fence  which  may  inclose  said  premises." 
Metbyen  brought  his  action  against  the  railroad  company  to 
reoover^tbe  value  of  a  cow. killed  on  the  railroad  track,  which 
was  unfenced.  The  railroad  ccTmpany  answered,  that  "Plain- 
tiff  did  not  live  along  the  line  of  its  said  road,  nor  was  his  cow 
grazing  in  any  inclosed  field  adjacent  thereto — that  said  plain- 
tiff knowingly,  willfully,  and  unlawfully  permitted  his  said 
cow  to  run  at  large  on  the  highways  and  uninclosed  lands  ad- 
jacent to  defendant's  said  railroad,  whereby  said  >cow  went 
upon  said  road,  and  was  accidentally  killed;  and  that  by  rea- 
son thereof  plaintiff  cannot  maintain  his  said  action  against 
the  defendant."  A  demurrer  to  this  answer  was  sustained  by 
the  district  court,  but  the  supreme  court  reversed  the  decision^ 
and  held  that  the  answer  was  a  sufficient  defense  to  the  action* 
.  Again,  in  Piizner  v,  Shmniek^  89  Wis.  129,  the  plaintiff  und 
the  defendant  occupied  adjoining  farms.  A  railroad  ran 
through  the  defendant's  land,  and  the  company  had  fenced  its 
track  as  required  by  the  statute.  There  was  a  farm-crossing, 
with  gates  in  the  railroad  fences  on  each  side.  The  statute 
provided,  that  any  person  opening  any  such  gates  at  such 
crossings,  and  not  immediately  closing  the  same,  should  be 
liable  to  a  fine,  and  liable  also  to  pay  the  damages  sustained 
by  any  person  by  reason  of  such  failure  or  neglect  It  ap- 
peared that  the  defendant  had  opened  the  gate  in  the  railroad 
fence,  and  negligently  suffered  it  to  remain  open  for  a  long 
time.  The  division  fence  between  the  two  farms  was  defect- 
ive, and  there  was  evidence  tending  to  show  that  the  plaintiff 
did  not  use  ordinary  care  to  prevent  the  escape  of  his  cows 
from  his  own  premises.  They  escaped  through  the  defective 
division  fence,  and  went  upon  the  defendant's  premises,  and 
thence  through  the  open  gate  to  and  upon  the  railroad  track, 
where  they  were  struck  and  killed  by  a  passing  train.  The 
action  to  recover  damages  from  the  defendant  was  based  upon 
die  statute.    The  court  (page  188)  says:  "It  is  claimed  by  the 
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learned  counsel  for  the  plaintiff,  that  if  the  defendant  allowed 
the  gate  at  his  erossing  to  remain  open  at  and  before  the  time 
the  plaintiff's  cows  were  killed,  and  the  cows  went  on  the 
track  throagh  snch  open  gate,  the  defendant  is  absolutely 
liable  for  the  losa  of  the  cows,  even  though  the  plaintiff  was 
himself  guilty  of  negligence  which  contributed  directly  to  the 
loss/'  After  a  review  of  the  Wisconsin  authorities,  the  court 
(page  187)  says:  ^^We  hold  that  if  the  plaintiff  negligently 
suffered  his  cattle  to  escape  from  hia.  own  premises  to  the 
fiinn  of  the  defendant,  he  cannot  recover  in  this  action,  even 
thongh  in  all  other  respects  he  may  be  entitled  to  judgment/' 

In  P.  P.  ^  J.  Rid.  Cb.  V.  Champy  76  DL  577,  it  was  held,  that 
the  owner  of  a  horse  who  yoluntarily:  permits  the  same  to  run 
at  large  contrary  to  the  law  in  force  in  the  county,  cannot  re^ 
eover  of  a  railway  company  for  the  killing  of  the  same  by  one 
of  its  tndns  upon  the  ground  that  such  company  has  failed  to 
fence  its  track  as  required  by  the  statute  of  Illinois.  The 
same  doctrine  is  asserted  in  Perkins  v*  Eaaiem  cmd  B.  ^  M, 
Sid.  Cbmpame8j  29  Maine,  807,  810,  where,  referring  to  the 
railroad  companies,  the  court  says:  '^But  if  required  to  fence 
the  entire  track,  the  defendants  would  not  be  responsible  for 
killing  the  plaintiff's  oow,  if  she  were  wrongfully  iq)on  the 
adjoining  close." 

And  again,  in  Jackscn  v.  B.  ^  B.  Bid.  Cb.,  26  Vt  150,  it  is 
held  that  the  owner  of  animals,  suffered  to  go  astray,  and  tres^ 
oassing  upon  a  railroad,  cannot  recover  for  their  destruction  by 
« train,  without  negligence  on  the  part  of  the  servants  of  the 
company,  even  where  the  company  is  under  a  special  statutory 
obligation  to  fence  its  road,  and  has  omitted  to  do  sa  The 
opinion  of  the  court,  which. was  delivered. by  the  late  learned 
and  distinguished  jurist,  the  honorable  Isaac  F.  Bedfield,  then 
(1863)  chief  judge  of  the  supreme. court  of  Vermont,  contains 
an  able  and  interesting  discussion  of  the  subject  of  fences  and 
trespassing  animals.  And  it  may  be  remarked  here,  that  the 
reasoning  in  the  case  seems  entirely  applicable  to  those  looali* 
ties  in  this  state  in  which  the  herd-law  is  in  force. 
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In  Keech  v.  B.  ^  W.  Bid.  Co.,  17  Md.  82,  it  is  held  that  the 
well-settled  principle  of  the  common  law,  that  a  plaintiff  is  not 
entitled  to  recover  for  injuries  to  which  his  own  fanlt  or  negli* 
gence  has  directly  contributed,  is  not  abrogated  by  the  several 
acts  of  assembly  regalating  the  liability  of  railroad  companies 
for  stock  killed  or  injured  by  their  trains;  but  that  those  acts 
leave  the  question  of  negligence  on  the  pari  of  the  pJxdniijf 
where  it  was  at  the  ootnmon  law,  and  do  not  confer  upon  a 
party  who  is  himself  a  wrongdoer  the  right  to  obtain  redress 
for  the  consequences  of  his  own  negligence  or  misconduct 
The  Maryland  act  of  1888,  ch.  244,  then  in  force,  declared  that 
railroad 'Companies  should  /\be  responsible  for  injuries  in- 
fli<rted  upoti  aiiiy  stocky  aa  cattle,  horses,  etc,  or  by  fire  occs^ 
sioned  by  their  engines  upon  any  of  their  roads  or  the  branches 
thereof,  unless  said  company  can  prove  that  the  injury  com* 
plained  of  has  been  committed  without  any  negligence  on  the 
part  of  said  company  or  their  agents.^'  The  court  says,  that 
^^to  adopt  the  construction  contended  for  by  the  appellanti 
would  entitle  a  party  to  recover  dam«ige8  for  stock  killed  by  a 
railroad  trains  although  it  should  be  shown  that  the  accident 
resulted  from  the  grossest  carelessness  on  his  part,  or  that  he 
voluntarily  turnedthem  loose  upon  the  laUroad  track  when  a 
train  was  passing." 

<■•  In  Wies  i>.  Boston  ^  Maine  Bld^  56  N.  H.  552,  it  is  held  that 
n  railroad  corporation  is  not  liable  for  damages  done  to  cattle 
unlawfully  in  a  pasture  adjoining,  and 'escaping  thence  upon 
its*  road  through  defective  fences  which  the  railroad  is  bound 
to  k^ep  in  repair;  And  in  McDmndl  v.  P.  ^  N.  A^  .Bld.^  115 
Mass.  564,  it  is  decided,  that  a  railroad  co!rporation1s  not  liable 
for  killing  animals  .which,  i  being  unlawftilly  npona  lot  of  land, 
go  thence  upon  its  traick,  and  are  killed  by  a  passing  train,  al* 
though  4t  was  the  duty  of  the  corporatibn^  to  maintain  a  fence 
between  its  track  and  said  lot,  and  it  did  hot  do  so^  unless  the 
killing  was  wanton  or  malicious.  *  . 

' '  A>dd  ^gain,  it  is  said,  l^  the  cotirt  in  Munger  v.  Tmrnoanda  Bid. 
Co.,  4  K  Y.  «40^  869,  that '' The  pluiotiff,  before  liooiin  stand 
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in  court  as  an  accuser,  must  himself  be  free  from  fault.  He 
cannot  support  his  action  by  basing  it  partly  on  his  own  wrong, 
and  partly  on  the  wrong  of  his  adversary.  He  is  answered, 
when  it  appears  that  he  has  been  wanting  in  duty,  or  has  con- 
tribnted  to  his  own  injury.  He  has  then  volunteered  to  suffer, 
and  the  law  sees  no  wrong  in  the  case.  So  that,  whenever  it 
appears  that  the  plaintiff's  negligence  or  wrongful  act  had  a 
material  effect  in  producing  the  injury,  or  substantially  con- 
tributed toward  it,  he  is  not  entitled  to  recover.'.'  See  also, 
Oovey  V.  C.  ^  N.  W.  Bid.  Oo.y  48  Wis.  17;  Alb.  Law  Journal, 
480;  D.  ^\Sf.  Bid.  Oo.  v.  Miami  Co.  Infirmary^  Sup.  Ct  Com. 
Ohio,  6  Cent.  Law  J.  486. 

It  will  be  observed  that  in  some  of  these  cases,  notably  that 
in  21  Ohio  St.,  the  act  of  the  plaintiff  was  itself  a  violation  of 
some  statute,  and  in  that  respect  parallels  the  case  at  bar; 
wMle  in  others,  the  act  or  conduct  of  the  plaintiff  was  simply 
contributory  negligence,  and  the  courts  held  that  the  obliga- 
tions and  liabilities  cast  by  statute  upon  railroad  companies  in 
no  manner  changed  the  rule  as  to  the  effect  of  contributory 
negligence.     If  these  authorities  correctly  enunciate  the  law, 
as  modified  by  our  statutes,  tiie  opinion  we  expressed  in  the 
ease  of  Hopkins  v.  K.  P.  Bly.  Co.^  18  Eas.  464,  goes  too  far; 
for  there  we  said  the  effect  of  our  statutes  was  to  avoid  the 
necessity  of  any  inquiry  into  the  mere  negligence  of  the  stock- 
owner,  or  thpse  in  charge  of  the  stock,  as  well  as  that  of  the 
railroad  company.    So  &r  as  it  respects  this  question,  any  ex- 
pression in  that  case  was  unnecessary,  for  the  evidence  showed 
no  negligence  on  the  part  of  the  owner  or  those  in  charge,  and 
the  decision  was  correct  as  based  upon  the  effect  of  the  statute 
upon  the  matter  of  the  company's  conduct.    Further  examina- 
tion and  reflection  have  led  us  to  doubt  whether  we  did  not  go 
too  fiir  in  that  case,  and  we  therefore  are  disposed  to  modify 
that  opinion  by  striking  out  all  reference  to  the  effect  of  the 
statutes  upon  the  acts  and  conduct  of  the  claimant     We  do 
not  mean  by  this  to  decide  that  the  doctrine  of  ^'  contributory 
n^ligence"  applies  as  heretofore,  but  leave  the  matter  open  for 
farther  inquiry  in  some  case  in  which  we  shall  have  the  bene- 
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fit  of  a  fall  discuBsioD  thereof  by  coniiBeL  Upon  that  question 
we  have  the  statute  of  1870,  reference  to  which  was  made  in 
the  case  of  St.  Jos.  ^  D.  C*  Bid.  Co.  v.  Orover^  11  Eas.  802, 
which  broadly  declares,  that  ^*  the  railroads  in  this  state  shall 
be  liable  for  all  damages  done  to  person  or  property  when 
done  in  consequence  of  any  neglect  on  the  part  of  the  railroad 
companies,"  and  the  statutes  of  1874,  the  essential  portions  of 
which  we  have  quoted,  supra.  Upon  these,  two  important 
questions  arise:  first,  has  the  legislature  the  power,  as  between 
two  parties  equally  guilty  of  negligence,  to  compel  one  to  pay 
to  the  other  all  the  damages  resulting  equally  from  their  sev* 
eral  wrongs  or  omissions?  and  second,  did  the  legislature  in- 
tend  by  these  statutes  to  touch  anything  other  than  the  acts 
or  conduct  of  the  railroad  companies?  Before  a  final  decision 
of  these  questions,  which  seem  to  us  of  doubt  as  well  as  im- 
portance,  we  desire  such  assistance  as  will  be  ftimished  by  a 
fall  examination  on  the  part  of  careful  and  learned,  counsel. 

For  the  reasons  however  heretofore  given — that  is,  because 
each  was  knowingly  acting  in  disobedience  of  the  commands 
of  a  statute — we  hold  that  the  plaintiff  cannot  recover  in  this 
case;  and  the  judgment  must  be. reversed  and  case  remanded, 
with  instructions  to  enter  judgment  upon  the  findings  in  fitvor 
of  the  defendant  below,  plaintiff  in  error. 

All  the  Justices  concurring. 
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Baudbb'8  Hbiks  y.  Anderson  B.  Brtan. 

1  OccufyikoOlaix AMT  Law;  NoHce^  in  WrUing^  to  Advene  PaHy.  Where 
one  of  the  parties,  in  a  proceeding  under  the  occapying-claimant  law,  re- 
qaires  a  jury  to  be  drawn  to  assess  the  value  of  the  improvements,  the 
other  party  or  his  attorney  is  entitled  to  reasonable  notice;  and  this  no- 
tice should  be  in  writing. 

2. Where  in  such  a  case  no  notice  has  been  given,  but  after  the 

jury  have  been  drawn,  and  before  they  have  made  the  assessmei^,  the 
counsel  for  the  adverse  party  casually  ascertains  that  such  proce^ingi 
are  being  had^  hdd,  that  such  casual  notice  is  not  sufficient. 

S. And  in  such  a  case,  where  no  notice  has  been  given  or  received, 

except  as  above  stated,  and  the  counsel  for  both  parties  casually  meet, 
and  first  agree  to  go  to  the  place  where  the  assessment  is  to  be  made,  and 
then  agree  not  to  go,  and  neither  of  them  does  go,  but  the  party  himseli 
who  demanded  the  jury  is  present  and  testifies  before  the  Jury  concern- 
ing material  mattere,  and  he  is  the  only  witness  in  the  case,  and  he,  and 
the  sheriff,  and  the  Jurors,  are  the  only  persons  present  at  the  time  when 
the  assessment  is  made,  such  facts  and  proceedings  do  not  constitute  a 
waiver  of  notice  by  the  party  who  did  not  demand  the  jury.  INorth  id 
Moore,  8-143;  B.ILV.  ThcUeher,  17-92, 102.] 

Mror  Jrom  Miami  Diatrict  Court. 

The  only  qaestions  here,  are  as  to  the  sufficiency  of  certain 
proceedings  taken  at  the  instance  of  defendant  Bryan,  sabse- 
quently  to  a  verdict  in  favor  of  the  plaintiff,  in  an  action  oi 
ejectment  The  plaintifi,  Margaret  Irvin,  and  Addison  Bauder, 
are  the  heirs-at-law  of  Simeon  Bauder,  deceased;  and  as  such 
heirs  they  claimed  the  land  in  controversy,  as  owners  in  fee, 
Brtf€ai  claimed  title  under  an  unauthorized  sale  of  said  land 
made  by  an  administrator  of  said  decedent.  Judgment  was 
given  for  plaintifEs,  at  November  Term  1875,  for  the  recovery 
of  the  possession  of  the  land.  Afterward,  at  defendant's  in- 
stance^ the  value  of  his  lasting  and  valuable  improvements  was 
assessed  at  the  sum  of  f  1,126,  fbr  which  sum  judgment  was 
given  in  his  &vor,  as  an  occupying  claimant,  at  February  Term 
1876.    Plaintifb  bring  the  case  here. 

B,  P.  SKmpscn,  and  T7.  B.  Braynuxnj  for  plaintiffs. 
^perry  Baker,  and  W.  T.  Johnston^  for  defendant 
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The  opinion  of  the  court  was  delivered  hy 

Valehtinb,  J. :  This  was  an  action  in  the  notuie  of  eject- 
ment The  plaintiffi  b^low  (who  are  now  plaintife  in  error) 
recovered.  The  defendant  then  applied  for  the  benefit  of  the 
auiemratof     "occupjing  claimant  law,"  and  the   court  below 

th«oM«.  caused  to  be  made  the  proper  journal  entry  thereot 
This  was  done  on  20th  November  1876.  On  December  18th 
afterward,  the  defendant  required  that  a  jury  be  drawn  accord- 
ing to  law  to  assess  the  value  of  his  lasting  and  valuable  im- 
provements. The  jury  w^ere  drawn  accordingly,  and  they 
made  said  assessment  The  plaintiffi  claim  that  this  was  all 
done  without  any  sufficient  notice  ever  having  been  given  to 
them;  and  this  is  the  only  question  now  presented  in  the  case. 
That  no  formal  notice  was  ever  given  to  either  of  the  plain- 
tifiis,  or  to  their  counsel,  is  admitted;  but  it  is  claimed  by  the 
defendant  that  the  attorneys  bad  an  informal  notice 

**^  of  said  proceeidings.     Such  informal   notice  is  as 

follows:  Bome  time  after  said  jury  were  drawn,  and  just  the 
evening  before  they  made  their  said  assessment,  Simpson  and 
Brayman,  the  attorneys  for  the  plaintiffs,  casually  ascertained 
that  said  jury  had  been  drawn,  and  that  they  would  make 
their  assessment  on  the  nest  day.  They  determined  that  Mr. 
Brayman  should  accompany  the  jury  to  the  premises  to  witr 
ness  such  assessment  On  the  next  morning,  W.  T.  Johnston, 
an  attorney  for  the  defendant,  met  Simpson  and  '^  made  a  re- 
mark*' (as  Johnston  himself  testifies)  "as  to  the  propriety  of 
attorneys  being  present  at  such  a  proceeding,  when  the  said 
Simpson  said  they  proposed  to  take  •  their  chances  on  that." 
Shortly  afterward  Johnston  met  Brayman,  and  Brayman  tald 
Johnston  that  he  was  going  out  to  the  premises  with  the  jury 
to  witness  the  assessment  They  the^n 'agreed  to  go  together. 
They  had  some  other  conversation.  And  then,  according  to 
Johnston's  affidavit,  Johnston,  the  **  affiant,  then  told  said 
Brayman  that  if  he,  said  Brayman,  did  not  go  out  with  said 
jury  to  said  premises,  he,  affiant;  would  not  go;  thiit  said 
Brayman  then  said  he  would  com^  to  affiant's  office  in  a  short 
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time,  and  let  affiant  know  wbat  conoluBion  he  had  oome  to; 
that  affiant  went  to  his  (affiant's)  office,  to  which  the  said 
Brayman  came  in  a  few  minutes  thereafter,  and  in  the  pres- 
ence of  Sperry  Baker,  announced  to  affiant  that  he  had  con- 
dnded  not  to  go  out  with  the  said  jury  to  said  premises,  when 
aiSant  told  said  Brayman  that  if  he  (Brayman)  did  not  go, 
that  he  (affiant)  would  not  go/'  This  was  all  the  notice  that 
either  the  plaintiffs  or  their  attorneys  received.  The  sherifi 
and  the  jury  went  out  to  said  premises.  There  they  found  the 
defendant;  and  these  were  the  only  persons  present  at  the 
time  of  and  dniing  said  assessment.  Before  the  assessment 
was  made  the  sheriff  ^'administered  an  oath  to  the  said  Ander- 
son B.  Bryan,  (the  defendant,)  to  the  effect  that  he  the  said 
Bryan  would  true  answers  make  to  such  questions  as  were 
propounded  to  him.  by  the  jury  touching  the  matter  in  con- 
troversj;  and  then  the  jury  asked  him  questions  about  timber, 
boundary  lines,  material  for  fences,  and  timber  for  frames  for 
buildings,  and  how  much  land  he  had  broke;  asked  him  ques- 
tions about  fruit  trees;  and  that  all  of  the  jury  were  present 
when  questions  were  asked  of  Bryan,  and  answered  by  him/' 
No  other  evidence  was  received  by  said  jury. 

Was  the  notice  which  the  plainti£i  received  sufficient?  In 
the  case  of  North  v,  Moorej  8  Eas.  148>  162,  it  was  held,  that 
LOocnoyia  **^^  proceediugs  to  value  improvements  under  the 
^SSSu'  oceupying-claimant  law,  tiie  party  adverse  to  the 
idTeiMputj.  ^^^  making  a  motion  for  a  jury,  or  his  attorney  oi 
record,  ia  entitled  to  reasonable  notiee  of  the  same/'  See  also, 
Patterson  v.  PrathoTp  11  Ohio,  S&.  In  K.  Pi  Mly,  Co*  v.  Thacher,^ 
17  Eas.  102,  it  was  said,  that  ^^  it  is  a  geneml  rale,  thQttgh.^ne 
with  perhaps  some  exceptions,  that  notices  required  in  legal 
proceedings  must  be  in  writing.  This  seems  essential  to  the 
certainty  and  precision  of  such  proceedings/'  See  also  author- 
ities there  cited.  This  is  also  consistent  with  the  statutes,  if 
not  expressly  required  by  them.  The  statute  says  that  ^^  where 
notice  of  a  motion  is  required,  it  must  be  in  writing."  (Gen. 
Btat  784,  §684.)  We  think  said  notice  was  not  sufficient. 
The  notice  should  have  been  a  formal  notice  in  writing,  and 
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served  apon  the  plaintiffs,  or  upon  their  attorneys.  Nor  do 
we  think  that  notice  was  waived.  Or  if  it  was  in  any  manner 
waived,  we  think  it  was  waived  upon  a  condition  precedent, 
s.vot{e«Dot  which  was  never  fulfilled.  The  only  ground  upon 
w>ir«L  v^hich  it  may  be  claimed  that  notice  was  waived,  is 
the  agreement  of  Johnston  and  Brayman  to  go  out  together 
to  the  place  where  the  assessment  was  made,  and  the  subse- 
quent agreement  that  neither  should  go.  Neither  of  these 
agreements  was  a  waiver  of  notice.  Brayman  may  have  in* 
tended  to  go  out  to  where  the  assessment  was  made  merely  for 
the  purpose  of  objecting  to  anything  being  done  until  he  or 
his  client  received  the  proper  notice.  And  afterward  he  may 
have  concluded  not  to  go,  thinking  that  he  could  better  pre- 
sent his  objections  to  the  proceedings  to  the  court  But  the 
spirit  of  the  supposed  agreement  between  Johnston  and  Bray- 
man not  to  go  out  to  where  the  assessment  was  had,  was  not 
fulfilled.  It  was  fulfilled  literally,  but  violated  in  spirit.  Bray- 
man evidently  believed  that  neither  party  was  to  be  repre- 
sented before  the  jury  when  the  assessment  was  made.  And 
this  was  evidently  the  spirit  of  the  agreement  But  the  de- 
fendant was  represented,  and  ably  represented  too.  He  rep- 
resented himself,  and  probably  presented  his  cause  to  the 
fury  with  more  effect  than  any  attorney  could  have  done  for 
him. 

The  court  below  therefore  erred  in  refusing  to  set  aside  said 
Assessment  And  therefore  the  orders  and  judgment  of  such 
court  with  reference  to  the  said  assessment  will  be  reversed, 
and  cause  remanded  for  further  proceedings* 

All  the  Justices  ooncurring. 
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Jambs  Qaeyin  y.  Waltbr  D.  Jbnnbrsoh. 

L  Pbo  Tbm.  Judqb;  QuaiyiccUiont;  8igning  muL  Settling  Que-Made.  Where 
the  proceedings  of  the  court  below  are  sought  to  be  reviewed  by  a  case- 

'  made,  and  the  case-made  recites  that  the  trial  and  proceedings  were  had 
before  a  judge  pro-4enLy  hdd,  that  the  judge  pro  tern,  is  the  proper  person 
to  sign  and  settle  the  case-made;  and  hetdjihsLt  to  make  such  signature 
proper  as  a  part  of  the  authentication  of  the  case-made,  it  is  not  necee- 
mrj  to  set  forth  in  the  record  the  mode  or  reasons  of  the  selection  of  the 
pro  tern,  judge,  nor  his  qualification  to  the  office.  IHogan  «.  Cbmm'rs^ 
10-637;  QrubU  v.Wood,  27-^585 J 

1  Dkpobixion;  Muit  be  Filed  One  Clear  Day  Befwt  TriaL  A  deposition  to  be 
read  on  the  trial  of  a  case  in  the  district  court  must  be  filed  at  leaet  one 
day  before  the  day  of  trial;  and  the  statute  means  thereby,  that  one  dear 
day  must  intervene  between  the  filing  of  the  deposition  and  the  com- 
mencement of  the  trial  at  which  it  is  to  be  read.  To  properly  compute 
the  time  within  said  statute^  both  the  day  on  which  the  deposition  is 
filed,  and  the  day  of  the  trial,  are  to  be  excluded.  IDougherty  v.  Purler ^ 
lS-206;  Northrap  v.  Cooper,  23-432;  Warner  v,  Bwher,  24-478,  480.] 

8.  Oostract;  Agreement  to  8eU;  Poeeeeeum;  Purchaser;  Tenant.  Where  pos* 
session  ia  taken  by  a  defendant  of  certain  premises,  for  which  rent  is 
sued  for,  nnder  an  agreement  with  the  plaintiff  to  exchange  lands  free 
from  all  incumbrances,  and  where  each  gives  the  other  possession  of  his 
real  estate,  and  the  possession  is  continued  by  the  defendant  solely  on 
the  representation!  and  promises  of  the  plaintiff  to  consummate  the 
trade  by  executing*  a  deed  and  clearing  off-  a  mortgage-lien  on  the  prop, 
erty  occupied  by  the  defendant,  and  the  bargain  fidls  of  consummation 
by  the  refusal  of  the  plaintiff  to  firee  his  lands  from  the  mortgage4ien, 
and  make  the  deed,  and  defendant  is  evicted  under  proceedings  to  fore- 
dose  the  mortgage,  the  plaintiff  cannot  recover  in  an  action  for  rent  for 
such  occupation  of  the  premises  by  defendant,  as  he  cannot,  without  the 
eonsent  of  the  defendant,  under  such  circumstances,  convert  him  into  a 
tenant,  so  as  to  charge  him  with  rent 

JShror  from  Saline  District  CourL 

AcnoH  by  Garvin^  to  recover  for  the  use  and  occnpation  of 
certain  premises.  JeTmeraonj  defendant,  admitted  in  his  an- 
swer that  he  used  and  occupied  the  premises  from  the  7th  of 
Septembetr  1868  until  the  11th  of  June  1869,  but  alleged  as  a 
defense  that  he  so  occupied  said  premises  in  pursuance  of  an 
agreement  of  bargain  and  sale  of  the  premises,  which  agree- 
ment Garvin  had  &iled  on  his  part  to  perform,  whereby  his 
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{Jennerson^ 8)  supposed  title  had  failed.  Trial  at  November 
Term  1876>  P.  A.  W.,  judge  pro  ierru,  presiding.  Judgment  in 
favor  of  defendant,  and  plaintiff  brings  the  case  here. 

John  Foster  J  for  plaintiff 
Charles  A.  HiUery  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoETON,  C.  J. :  The  record  is  challenged  bj  the  defendant 
in  error,  on  the  ground  that  the  case-made  does  not  bear  the 
signature  of  the  district  judge  of  the  Fourteenth  Judicial  Dis- 
trict, and  because  said  case-made  was  not  settled  and  signed 
in  the  presence  of  the  parties.  These  objections  are  futile. 
The  case-made  recites  that  the  trial  and  proceedings  were  had 
before  Hon.  P.  A.  Wildman,  as  juclge  pro  tern,  in  the  case;  and 
such  case-made  is  duly  signed  by  such  judge  pro  tern,  "So  ex- 
ceptions or  objections  appear  in  the  record  against  said  Wild- 
man  acting  as  judge  pro  tem.j  and  the  reguli^rity  of  his  selection 
is  not  questioned;  but  it  is  insisted  his  qualificationB  should 
be  contained  in  the  record.  This  is  unnecessary.  The  record 
is  correctly  signed  in  this  respect.  M.  K.  ^  T.  Bh/.  Co.  r.  CUjf 
of  Fori  Scoii^  15  Kas.  435;  Hunter^ s  AdnCr  v.  Ferguson* 9  AdsnCr^ 
IS  EaB.  462. 

As  to  the  claimed  irregularity  in  the  settlement  of  the  case- 
made,  it  is  sufficient  to  say  that  it  appears  upon  the  face  of 
the  record  that  the  same  was  duly  served  upon  the  attorney 
of  the  said  defendant  in  error,  and  such  attorney  suggested 
his  amendments  to  the  case,  and  therefore  the  motion  to  dis- 
miss must  be  overruled.  Weeks  v.  MedUr^  18  Kas.  425. 

It  is  assigned  as  error,  that  the  deposition  of  a  material  wit- 
ness on  the  part  of  defendant  in  error  was  read  upon  the  trial 
against  the  objection  of  plaintiff  in  error  in  violation  of  section 
861  of  the  civil  code,  which  provides,  that  **  every  deposition 
intended  to  be  read  in  evidence  on  the  trial  must  be  filed  at 
least  one  day  before  the  day  of  trial.''  The  trial  of  the  case 
commenced  at  9  o'clock  a.  m.  of  November  12th  1876;  and  the 
depositibb  was  filed  in  the  court  at  11  o'clock  a.  m.  of  the  Ilth 
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of  November.  Thk  asfiignment  of  error  most  be  stistained, 
because  the  statute  requiring  at  kastone  day  before  the  day 
of  trial,  means  one  clear  day;  and  both  tbe  day  oik  which  the 
deposition  was  filed  and  the  day  of  the  trial  m^et  be  excluded. 
With  this  construction  the  deposition  ooght  not  to  have  been 
read.  Boygherty  v.  PcTter^  18  £as.  206;  Walsh^  TrusUe^  v.  Basle, 
80  Md.  266;  (yOmrm  v.  Towns,  1  Tews,  107. 

Another  alleged  error  was  the  charge  of  the  court  to  the 
jnry,  that  '^  if  they  believed  from  all  the  evidence  in  the  case, 
that  any  witness  had  intentionally  testified  falsely  in  respect 
to  any  material  fisust,  it  was  their  duty  to  disregard  the  whole 
of  his  testimony."  This  was  error.  SheUabarger  v.  Nafus,  16 
Kas.  554;  A.  T.  ^  8.  F.  Sid.  Co.  v.  Retford,  18  Kas.  MS;  Highee 
V.  McMillan,  18  E^s*  188.    [Qreer  v.  Engine,  post,  424.] 

In  view  of  the  necessity  for  a  new  trial,  and  the  argument 
presented  by  the  counsel  of  the  plaintiff  upon  the  instructions 
given  by  the  court  concerning  the  relation  of  the  parties  to 
the  premises,  and  to  eficb  other,  it  will  be  beneficial  perhaps  to 
Bay,  that  where  it  is  alleged  and  claimed  upon  the  evidence  on 
the  part  of  a  defendant,  as  in  this  case,  that  possession  was 
taken  of  the  premises  foi'  which  rent  was  sued  for,  under  an 
agreement  with  the  plaintiff  to  exchange  lands  free  from  all 
incumbrances,'  and  where  each  gave  the  other  possession  of  his 
real  estate,  and  the  possession  of  the  premises  by  the  defend- 
ant was  continued  solely  on  the  representation^  and  promises 
of  the  plaintiff  to  consummate  the  trade  by  delivering  a  deed 
and  clearing  off  a  mortgage-lien  on  the  lands  in  possession  of 
the  defendant  under  the  contract  between  the  parties,  and  such 
bargain  fails  of  consummation  by  the  refusal  of  the  plaintiff 
to  free  his  lands  from  the  mortgage-lien,  and  make  a  deed,  and 
defendant  is  evicted  under  proceedings  to  foreclose  the  said 
mortgage,  and  the  contract  of  purchase  is  thereby  abrogated 
through  the  fault  of  the  plaintiff,  the  plaintiff  cannot,  without 
the  cooiaexit  of  defexidant,  convert  him  into  a  tenant^  so  as 
to  charge  him  with  rent  Possession  in  such  a-K^ase  is  taken 
with  the  nnderstanding  of  parties  that  the  occupant  shall  be 
owner,  and  not  tenant;   and  the  party  through  whose  fftujt 
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such  an  occupaat  is  evicted,  cannot,  withoat  the  consent  of  the 
opposing  party,  turn  his  own  wrong  into  an  advantage,  and  re- 
cover rent  for  the  use  and  occupation  of  the  premises.  Tay- 
lor's Landlord  and  Tenant,  p.  19,  §  25. 

The  judgment  of  tLe  district  court  will  .be  reversed,  and  a 
new  trial  awarded. 

All  the  Justices  concurring. 


Susan  Maykbs  v.  QEORaB  W.  Ybalb  ei  oL 

PoTTAWATOMiB  Indiak  Lakds;  Indian  Owner;  AUenaJtUm;  (hcupying-CMmaiU 
AdL  An  Indian  owner  of  land,  held  under  treaty  ttipnlations  which  pro- 
vide that  the  land  shall  be  exempt  from  levy,  taxatioua  or  sale,  and  shall 
be  alienable  in  fee,  or  leased,  or  otherwise  disposed  of  mdy  to  the  United 
States,  or  to  persons  then  being  members  of  the  Pottawatomie  tribe  and 
of  Indian  blood,  with  the  permission  of  the  President,  and  under  such 
regulations  as  the  Secretary  of  the  Interior  shaU  direct,  cannot  be  com- 
pelled to  pay  for  improvements  on  the  premises  under  the  oecnpying* 
claimant  act  [JTrotite  v.  Ifeoiu,  12-335;  Waknon  viDmM^  18-223;  ifc(to»- 
wm  v.8traighaege,  32^24,  528.] 

Error  from  Shawnee  Distriet  (hurt 

EjBCTMBirr,  bronght  by  Susan  MayneSy  a  Pottawatomie  In« 
dian  woman,  to  recover  eighty  acres  of  land  allotted  to  her 
nnder  the  Pottawatomie  Treaty  of  15th  November  1861.* 
The  land  was  sabseqaently  patented  to  one  Anthony  F.  !ITa- 
varre,  under  the  supposed  authority  of  the  Treaty  of  27th 
February  1867.t  Navarre  and  wife,  25th  June  1870,  conveyed 
the  land,  by  deed,  to  George  W.  Veale.  Afterward,  Veale  and 
wife  conveyed  different  portions  of  the  land  to  A.  C.  Sherman, 
Jesse  Coover,  and  T.  W.  Meserve,  respectively;    and  said 

•Tru  Tratf  vuproelalmed  bj  the  Pmldeiit  on  tht  19U  «f  A|irll  188S;  and  It  ipokaa  «^ 
tBdlierimlnsMf,  m,  "TtulLj  of  laet,"  and  **Tw$%f  of  1868." 


fTns  Tnotj  VM  MBondadoD  tht  4th  of  Augqrt  IMS,  mnd  itlSidby  thoSta«ft>mnd 
^imed  bj  tbo  Prestdent  on  tho  7th  of  Angoit  1868,  mnd  Is  ipolMO  at,  indiiorlmlnmtolj,  m^ 
"Tniity  of  1887,**  tad  "Treaty  of  1868." 
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grantees  severally  conveyed  or  incambered  some  portions  of 
the  land  to  various  other  parties.  There  are  twenty-five  de- 
fendants named  in  the  pleadings,  besides  VedU^  all  of  whom 
claimed  title  under  Veale^  or  his  grantees,  or  were  in  posses- 
Bion  as  tenants,  holding  under  such  grantees.  The  plaintiff, 
Maynes^  claimed  as  owner  in  fee  under  the  allotment  to  her, 
and  the  certificate  issued  to  her  as  such  allottee  by  the  Com- 
missioner of  Indian  Affairs.  The  defendants  filed  an  answer 
denying  plaintiff's  title.  The  second  trial  was  had  at  the  April 
Term*  1876  of  the  district  court.  Findings  and  judgment  in 
fiivor  of  the  plaintiff  These  findings  and  judgment  are  set 
forth  in  full  in  the  opinion,  infra.  Final  judgment  being  en- 
tered in  fiavor  of  the  plaintiff  for  the  recovery  of  the  land,  the 
defendants,  at  said  April  Term,  made  their  application  under 
the  25th  article  of  the  civil  code,  ^^  for  the  valuation  of  their 
lasting  and  valuable  improvements  upon  said  land;''  and  the 
district  court,  upon  consideration  thereof,  held  and  decided 
^that  said  defendants  are  entitled  to  the  benefit  of  the  provis- 
ions" of  said  article  25th,  and  amendments  thereto,  as  occu- 
pying claimants,  and  made  an  order  for  the  usual  and  proper 
proceedings  for  the  ascertainment  of  the  value  of  said  lasting 
and  valuable  improvements.  To  this  order  the  plaintiff  ex- 
cepted, and  now  brings  the  record  here  for  review. 

Hagden  ^  Hayden^  for  plaintiff: 

The  issuance  of  the  certificate  allotment  under  the  treaty 
of  1862,  operated  as  a  grant  to  the  allottee,  and  the  patent 
subsequently  issued  to  Navarre  is  void.  28  How.  467;  1 
Black,  852;  19  Wis.  178;  1  Doug.  (Mich.)  546;  4  Mich.  565. 
If  the  allotment  to  the  plaintiff  constituted  a  grant  of  the 
land  to  her,  it  must  follow  that  no  subsequent  legislation 
eoald  divest  her  of  the  title  thereto,  or  authorize  the  issuance 
of  a  patent  therefor  to  another.  Stevens  v.  SnvUh^  2  Kas.  248, 
250.  We  suppose  it  will  not  be  denied,  that  if  the  only  titie 
by  which  the  land  is  now  held  is  that  which  is  vested  in  the 
plaintiff  by  virtue  of  her  certificate  of  allotment,  issued  under 
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the  proviBlons  of  treaty  of  1862,  that  the  restriotioiis  upon 
the  right  of  alienation  therein  contained  muet  be  upheld  by 
the  courts.  2  Eas.  248;  5  Eas.  578;  3  Eaa.  299,  854;  4  Mc- 
Lean, 82;  12  EaB.  885;  29  Wia.  888,  890;  8  Ind.  494;  20 
Miss.  425. 

Then  if  the  plaintiff's  title  is  inalienablei  except  upon  the 
terms  and  conditions  and  in  the  manner  provided  by  article 
2  of  the  treaty  of  1862,  we  think  it  must  follow  that  the 
occupying*claimant  act,  (article  26th  of  the  civil  code,  and 
amendments,)  when  applied  to  the  fisicts  as  they  exist  ih  this 
case,  is  in  contravention  of  a  paramount  federal  law,  to-wit, 
the  provisions  of  said  article  2.  For,  suppose  (and  in  thiB 
case  it  is  a  fact)  that  the  plaintiff,  by  reaaon  of  her  poverty, 
would  be  unable  to  comply  with  the  provisions  of  §  609  of  the 
occupying-claimant  act,  by  paying  the  appraised  value  of  the 
improvements;  then,  if  defendants  should  pay  into  court  the 
appraised  value  of  the  naked  land,  as  provided  by  §611  of 
the  same  act,  the  title  to  the  premises  would  vest  in  them; 
and  thus,  by  operation  of  the  statute  of  the  state,  an  aliena* 
tion  of  the  title  would  be  effected,  and  all  the  guaranties  and 
protection  which  the  federal  law  threw  around  her  title  would 
therefore  be  rendered  nugatory.  A  treaty  is  parcel  of  the 
paramount  law,  and  must  prevail  over  all  state  laws  in  oo&« 
flict  with  it  This  results  from  the  nature  of  the  treaty-mak- 
ing power,  and  from  the  paramount  authority 'which  the 
constitution  attributes  to  federal  treaties  when  it  declares 
them  to  be  ^^the  supreme  power  of  the  land."  A  state  ia 
therefore  precluded  from  passing  any  law  which  shall  frustrate 
a  guaranty  afforded  to  Indians  by  treaty.  28  N.  T.  420, 427; 
8  Dal.  199;  6  Fet.  615;  29  Wis.  888,  890;  8  Dillon  Ct  Ot  E. 
416«..  We  submit  therefore,  that  if  the  restrictions  upon  the 
right  of  alienation  of  the  land  in  controversy,  as  provided  by 
article  2  of  the  treaty  of  1862^  are  still  in  force,  that  neither 
legislature  nor  tiie  courts  eanmakeasale  or  transfer  of  tide 
Sat:  tibe  plaintiff,  whiah  she -herself  could  not  make.  12  Kasi 
886;  .6  WalL  787. 
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What  we  have  said  thus  far  is  upon  the  hypothesis  that 
plaiDtiff  wonid  be  unwilling  to  either  pay  the  amount  which 
might  be  allowed  to  defendants  as  the  value  of  their  improve* 
ments,  or  to  accept  the  value  of  the  naked  land.  Suppose,  on 
the  other  hand,  that  plaintiff  might  be  willing  to  accept  the 
appraised  value  of  the  naked  land,  and  defendants  were  un- 
willing to  pay  for  it  Plaintiff  could  only  enforce  payment 
by  first  tendering  to  them  a  general  warranty  deed,  conveying 
her  title  to  them,  as  required  by  §  610  of  the  code.  But  ii 
these  treaty  restrictions  upon  her  right  of  alienation  ai^  still 
in  force,  she  could  not  comply  with  this  requirement  of  the 
code,  even  if  willing  to  do  so,  unless  the  defendants  are  members 
of  the  Pottawatomie  tribey  and  of  Indian  bloody  and  unless  she 
coald  also  obtain  the  consent  of  the  president  to  such  convey- 
ance.  In  any  light,  therefore,  in  which  we  may  view  the 
occQpjing-<;laiming  act,  its  provisions,  if  applied  to  the  exist- 
ing facts  in  this  case,  seem  to  be  in  conflict  with  the  para- 
mount federal  law. 

It  may  be  argued  by  defendants,  that  the  restrictions  upon 
the  right  of  alienation  provided  by  the  treaty  of  1862  were 
afteiward  removed  by  virtue  of  the  pretended  proceedings 
had  pursuant  to  article  8  of  the  treaty  of  1862,  which  pro- 
vides that  upon  the  issuance  of  the  patents  '^the  lands  so 
patented  to  them  shall  thereafter  be  subject  to  levy,  taxation 
and  sale,  in  like  manner  with  the  property  of  other  citizens." 
Bnt  this  provision  evidently  applies  only  to  lands  for  which 
patents  have  been  legally  Mened^  and  cannot  be  construed  to 
apply  to  lands  for  which  patents  have  been  issued  without 
authority  of  law.  6  Kas.  578,  586.  But  even  if  there  were  no 
restrictions  upon  plaintiff's  right  of  alienation,  still  as  her 
title  and  right  of  possession  are  secured  by  a  treaty  with  the 
United  States,  under  which  the  land  in  controversy  was  "  as- 
signed and  set  apart  for  the  perpetual  and  exclusive  use  and 
benefit''  of  plaintiff  and  her  lieirs,  we  submit,  that  state  legis- 
lation cannot  disturb  her  in  the  rights  thus  secured  and  guaiv 

anteed  to  her  by  the  paramount  law  of  the  land.  12  Kas.  885, 
840.  .••:..■..'•.•.  > 
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Peck^  Ryan  ^  Johnsony  for  defendants: 

1.  Judgment  of  eviction  having  been  rendered  against  the 
defendants,  they  invoked  the  benefits  of  the  ocoupying-claim-  ' 
ant  act.  They  were  in  possession  of  the  premises  in  contro- 
versy, claiming  title  under  the  pcutentee^  who,  as  head  of  the 
family  to  which  plaintijff  belongs,  received  the  patent  for  her 
allotment  as  provided  by  §6  of  the  treaty  of  February  27th 
1867.  The  defendants  come  squarely  within  the  terms  of 
§  601  of  the  civil  code,  both  in  its  letter  and  spirit.  Is  there 
anything  in  the  condition  of  the  land,  or  the  status  of  the 
plaintiff,  which  prevents  the  operation  of  the  statute,  and 
turns  the  defendants  out  of  possession  without  compensation 
for  the  improvements  which  they  have  made  in  good  faith? 
A  conclusion  so  unjust  and  inequitable  ought  not  to  be 
reached  until  the  most  careful  scrutiny  of  the  law,  and  delib- 
eration as  to  its  meiMoing,  leave  no  other  construction  possible* 
The  occupying-claimant  act  is  one  favored  by  the  courts.  Its 
wise  and  humane  provisions  receive  a  liberal  construction.  It 
has  provided  that  the  harsh  judgment  of  the  law  shall  not  be 
carried  into  execution  until  the  victorious  party  has  done  jus- 
tice to  the  defeated  one.  It  does  not  matter  that  the  patent 
under  which  the  defendants  claim  is  void.  If  it  was  valid^ 
there  would  be  no  occasion  for  asking  the  benefits  of  the 
occupying-claimant  act  Only  those  who  are  sick  need  a  phy- 
sician. 

Under  the  rule  laid  down  by  thi^  court  in  Smith  v.  SmUhy  16 
Kas.  290,  it  is  not  necessary,  as  yet,  to  inquire  whether  the 
court  below  erred  in  holding  the  patent  to  the  head  of  the 
fbmily  void.  But  it  is  argued,  that  the  plaintiff's  title  is  such, 
and  such  only,  as  is  conferred  by  article  2  of  the  treaty  of 
1861 ;  that  such  title  is  inalienable,  and  therefore  not  subject 
to  the  provisions  of  the  occupying-claimant  act.  We  do  not 
think  the  allottee's  title,  after  patent  has  been  issued  to  the 
head  of  the  family,  is  inalienable.  The  treaty  of  1861,  in  the 
2d  article,  places  restrictions  upon  the  right  of  the  allottees  to 
convey.     Article  8d  provides  for  the  removal  of  such  restrio- 


JANUARY  TERM,  1878-  879 


Brief  of  Defendanta. 


tions  as  to  <^  adults,  being  males  and  beads  of  fiAmilies/'  upon 
oertain  conditions  and  regulations  mentioned  in  tbe  article. 
These  conditions  and  regulations  are  preliminary  to  tbe  issu^ 
ance  of  patents  to  the  allottees  and  termination  of  tbeir  tribal 
relations.  They  then  become  citizens,  and  their  lands  become 
alienable.  The  court  will  observe  that  by  the  section  we  are 
now  discussing  only  '^  adults,  being  males  and  heads  of  fami- 
lies,'' could  become  citizens.  Afterward,  by  a  supplemental 
article,  it  was  provided  that  the  privilege  should  be  extended 
to  all  adults,  without  distinction  of  sex,  and  whether  the  per 
son  was  the  head  of  a  family  or  not  (14  U.  8.  Btat  at  Large, 
763.)  Still  another  step  in  the  direction  of  emancipation  from 
the  restrictions  of  the  treaty  of  1862  was  taken  by  the  adop- 
tion of  article  6  of  the  treaty  of  1867.  (15  IT.  8.  Stat  at 
Large,  681.)  This  article  provides  that,  ^^  where  any  membei 
of  the  tribe  shall  become  a  citizen  under  the  provisions  of  the 
Bud  treaty  of  1862,  the  families  of  said  parties  shall  be  consid- 
ered as  citizens,  and  the  head  of  the  family  shall  be  entitled 
to  patents,  and  the  proportional  share  of  funds  belonging  to 
his  family/'  Under  this  article,  the  patent  in  the  present  case 
was  issued  to  Navarre,  the  head  of  the  i^amily  of  which  plain- 
tiff was  a  member.  The  patent  could  not  issue  to  Navarre 
until  he  became  a  citizen.  When  he  became  a  citizen,  his 
family  became  citizens.  So,  that  whether  as  a  matter  of  law 
the  patent  could  rightfully  issue  to  Navarre  for  the  land  al- 
lotted to  the  plaintiff  or  not,  it  is  clear  that  she  is  a  citizen  oi 
the  United  States,  and  not  a  member  of  the  Pottawatomie 
tribe.  The  provision  that  the  members  of  the  family  shall 
become  citizens  when  the  head  of  the  family  becomes  one,  is 
clear  and  explicit,  and  must  stand,  whatever  may  be  the  proper 
construction  of  the  remaining  provision  relative  to  the  issuing 
of  patents. 

The  court  will  notice  that  we  have  mentioned  three  differ- 
ent articles  in  as  many  different  treaties,  all  relating  to  thia 
question  of  citizenship,  and  the  emancipation  of  allottees  from 
the  restrictions  of  the  treaty  of  1862.  They  are — Ist,  Arti- 
cle 8  of  the  treaty  of  1862,  (12  U  8.  8tat  at  Large,  1191  ;j 
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2d,  The  supplemental  article,  ( 14  Stat  at  Large,  768 ; )  3d,  Arti^ 
ole  6  of  the  treaty  of  1867,  (16  Stat  at  Large,  68L)  These 
three  articles  relate  to  the  same  subject,  and  must  be  oonsid- 
ered  together.  They  all  have  the  same  object,  viz.,  to  enable 
allottees  to  become  citizens,  and  to  give  them  the  management 
of  their  own  affiiirs.  While  they  remained  members  of  the 
tribe  they  could  only  alien  their  lands  to  the  United  States,  or 
to  members  of  the  tribe.  But  it  would  be  absurd  to  say,  that 
after  they  become  citizens  they  can  only  convey  to  the  United 
States,  or  to  members  of  the  tribe,  for  the  reason  for  such  a 
provision  has  entirely  ceased;  and  article  8  expressly  provides 
that  when  they  become  citizens  their  lands  shall  become  alien- 
able, taxable,  etc.  The  plaintiff  having  become  a  citizen,  to- 
gether with  the  head  of  her  family,  she  derives  the  benefit  of 
that  change  in  her  political  condition,  to  the  same  extent  that 
he  does. 

2.  But  let  us  concede,  for  the  purpose  of  the  argument,  that 
the  plaintiff's  title  is  inalienable:  what  effect  does  that  have 
upon  the  defendant's  right  to  the  benefit  of  the  occupying^ 
claimant  act?  It  is  argued  that  the  plaintiff  could  not  convey 
to  the  defendants  upon  payment  of  the  value  of  the  naked 
land,  as  provided  in  §610  of  the  code;  and  that  the  court 
could  not  decree  the  title  to  be  in  the  defendants,  as  provided 
in  §611.  If  all  this  were  true,  we  still  think  the  defendants 
would  be  entitled  to  the  benefit  of  the  occupying-claimant  act, 
so  far  as  applicable,  and  that  the  restriction  upon  the  plaintiff's 
right  of  alienation  would  simply  operate  to  take  from  her  the 
privilege  of  electing  whether  she  would  pay  for  the  improve- 
ments, or  sell  the  land.  She  would  then  be  compelled  to  pay 
for  the  improvements  before  enforcing  the  judgment  of  evio* 
tion.  The  defendants*^ for  whose  benefit  the  occupying- 
claimant  act  was  passed — would  lose  no  rights. 

But  we  lay  down  the  proposition,  that  under  the  oceupying- 
claimant  act,  (zs  it  now  siandSy  the  plaintiff's  right  to  elect  baa 
been  taken  away,  and  in  no  case  oaa  the  occupying  claimant 
take  the  land.  In  other  words,  we  claim  that  the  only  prOr 
Tidon  pf  the  oecupyingrclaimant  aet  now  operative,  is  that 
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which  compels  the  plaLntiff  to  pay  for  improvements  before 
evicting  the  defendant    If  the  court  will  examine  §  601  it  will 
be  seen  that  it  absolutely  and  peremptorily  prohibits  the  evic- 
tion of  an  occupying  claimant,  until  the  improvements  axe 
paid  for,  *'  tmkss  such  oceupying  claimani  shaU  rejwe  to  pay  the 
person  so  setting  up  and  proving  an  adverse  and  better  title^  the  value 
of  the  land  tmthmU  the  improvements  made  thereon^  as  aforesaid^ 
upon  the  demand  of  the  successfiU  claimani  or  his  heirSj  as  herevn- 
after  provided"    The  words  italicized  modify  in  a  most  im- 
portant particular  the  former  portion  of  the  section.     They 
confer  upon  the  plaintiff  the  right  of  compelling  the  defend- 
ant to  buy  the  land,  instead  of  paying  for  the  improvements. 
Upon  these  words  as  a  basis,  is  erected  the  whole  super- 
structure of  the  plaintiff's  right  to  elect,  whether  to  buy,  or 
sell.    They  refer  in  so  many  words  to  the  subsequent  sections, 
io  the  language,  ^^upon  the  demand  of  the  successful  claim- 
ant, or  his  heirs,  as  hereinafter  provided.^'    The  "hereinafter 
provided,"  refers,  of  course,  to  those  sections  which  point  out 
the  manner  in  which  the  right  here  conferred  may  be  asserted. 
I^ow  §  601  has  been  amended  by  striking  out  all  the  words  in 
italics  above,  leaving  the  section  unqualified,  and  ending  with 
the  word  "effected  "  in  the  bottom  line  of  page  749,  Gen.  Stat. 
(Laws  of  1878,  ch.  102.)    The  legislature  could  have  had  but 
one  object  in  view  in  so  amending  the  section,  and  that  was  to 
take  from  the  successful  claimant  the  right  conferred  by  the 
words  stricken  out     So  that,  as  the  law  now  stands,  the  de- 
fendants cannot  be  put  out  of  possession  in  any  case  until  the 
improvements  are  paid  for.     It  therefore  becomes  entirely  im- 
material whether  the  plaintiff  can  convey  a  good  title.     The 
defendant  is  not  bound  to  accept  any  deed^  but  may«stand  fast 
and  demand  the  pay  for  his  improvements.     Of  course,  if  the 
rents  and  profits  amount  to  more  than  the  value  of  the  im- 
provements, the  plaintiff .  would  have  judgment  for  the  ezcess; 
and  tiiere  being  in  such'  case  nothing  due  to  the  defendant,  he 
could  be  evicted. 
But  the  int^i^tie^  <.  of  the  k^iBjatiore  to  deprjye  the  plaintiff 
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of  his  right  to  electi  is  made  still  more  manifest  by  an  exam- 
ination of  §  608.  In  this  section,  as  it  originally  stood^  it  was 
distinctly  provided  that  "  the  successfal  claimant,  or  his  heirs, 
they  being  minors,  may,  at  his  or  her  or  their  election,  either 
demand  of  the  occupying  claimant  the  value  of  the  land  with- 
out improvements,  so  as  aforesaid  assessed,  and  tender  a  deed 
of  the  land  in  question  to  the  occupying  claimant,  or  he,  she 
or  they  may  pay  the  occupying  claimant  the  sum  so  fdlowed 
by  the  jurors  in  his  favor,  within  such  reasonable  time  as  the 
court  shall  allow/'  But  the  act  of  1878  repeals  this  section^ 
and  puts  in  its  place  another  in  which  there  is  not  the  slightest 
allusion  to  the  doctrine  of  election,  but  which  provides  for  a 
judgment  in  favor  of  the  occupying  claimant,  and  concludes 
with  the  declaration  that  no  writ  or  process  for  the  eviction 
shall  be  issued  until  the  said  judgment  shall  be  paid. 

The  court  will  notice  that  section  608  gives  the  plaintiff  the 
right  to  elect,  1st,  to  demand  the  value  of  the  land;  2d,  to  pay 
the  value  of  the  improvements.  Sections  609  and  610  simply 
point  out  how  he  shall  exercise  this  privilege  of  electing.  If 
he  elects  to  pay,  he  shall  doicertain  things  mentioned  in  §609; 
if  he  elects  to  demand  the  value  of  the  land,  he  shall  do  the 
things  mentioned  in  §610.  Both  these  sections  draw  their 
life  from  §  608;  and  when  ihai  section  was  repealed^  these  neces- 
sarily died  with  it  It  seems  too  plain  for  argument  that  the 
change  in  the  law  was  made  for  the  purpose  of  taking  away 
from  the  plaintiff  the  privilege  of  making  the  defendant  to  pay 
for  the  land.  If  it  was  not  made  for  that  purpose,  what  was  it 
made  for?  The  two  sections  repealed  are  the  ones  which  con- 
fer that  privilege.  The  object  of  repealing  them  must  there- 
fore necessarily  have  been,  to  take  it  away.  Section  611  also 
goes  with  the  preceding  sections  as  auxiliary  to  §608.  It 
provides  for  obtaining  a  decree  in  favor  of  the  occupying 
claimant  for  the  land.  Of  course,  it  is  inoperative,  since  the 
plaintiff's  right  of  election  has  been  taken  away.  It  is  argued 
that  the  court  could  not  in  this  case  make  such  a  decree.  We 
go  further,  and  say  that  the  court  could  not  in  any  case  make 
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8nch  decree.  The  only  remedy  under  the  occupying-claimant 
act,  as  it  now  stands,  is  the  paymeDt  by  the  plaintiff  of  the 
valne  of  the  improvements.  No  forced  sale  of  the  land  can 
be  made.  It  follows,  therefore,  that  it  is  entirely  immaterial 
whether  the  land  in  question  is  alienable  or  not. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  G.  J.:  This  was  an  action  of  ejectment,  brought 
by  the  plaintiff  in  error,  who  was  also  plaintiff  in  the  court 
below,  to  recover  the  possession  of  the  west  half  of  the  north- 
east quarter  of  section  84,  in  township  10,  of  range  18,  situate 
b  Shawnee  county.  The  second  trial  of  the  case  was  had  by 
the  court,  without  the  intervention  of  a  jury,  and  the  court 
found  as  conclusions  of  fact,  as  follows: 

Ist.-The  plaintiff's  maiden  name  was  Susan  Latranch.  At 
the  commencement  of  this  action,  plaintiff  was  a  married 
woman,  and  of  the  age  of  eighteen  years. 

2d.-Under  and  in  conformity  with  the  second  article  of  the 
treaty  of  Novemt>er  15th  1861,  betw^een  the  United  States  and 
the  rottawatomie  tribe  of  Indians,  (proclaimed  19th  April 
1862,)  the  agent  of  said  tribe  took  a  census  of  the  members  of 
the  tribe,  classifying  them  in  separate  lists,  showing  the  names, 
ages,  and  numbers  of  those  desiring  lands  in  severalty,  and  of 
those  desiring  lands  in  common,  designating  chiefs,  and  head- 
men, respectively.  Said  census,  classification,  and  list  showed 
that  Susan  Latranch,  (now  Susan  Maynes,  plaintifi,)  then  a 
minor,  was  a  member  of  the  tribe  desiring  lands  in  severalty, 
as  chosen  for  her  by  Anthony  F.  Navarre,  who  was  the  head 
of  the  family  of  which  said  Susan  was  a  member. 

8d.-Thereupon  there  was  assigned,  under  the  direction  of 
the  Commissioner  of  Indian  Affairs,  to  said  Susan  Latranch 
the  land  in  controversy  in  this  action,  being  eighty  acres  then 
and  before  that  time  a  portion  of  the  Pottawatomie  Indian 
Reservation,  and  situate  in  the  county  of  Shawnee,  and  de- 
scribed as  follows:  The  west  half  of  the  northeast  quarter  of 
Bection  84,  in  township  10  south,  of  range  18  east  of  the  sixth 
principal  meridian  in  Kansas. 

4th.— After  such  assignment  was  completed,  and  on  the  12th 
of  April  1866,  a  certificate  was  issued  by  the  then  Commis* 
sioner  of  Indian  AfBurs,  to  the  said  Susan  Latranch  in  words 
and  figures  as  follows: 
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INDIAN  LAND  CBBTIFICATB. 

To  ALL  WHOM  IT  MAY  CONCERN:  It  is  hereby  certified,  tbat  Susan  La- 
tranch,  a  member  of  the  Pottawatomie  tribe  of  Indianaj  is  entitled  to  eighty 
acres  of  land,  under  the  provisions  of  the  treaty  of  said  Indians  with  the 
United  States  concluded  on  the  fifteenth  day  of  November  1861 ;  and,  be- 
ing so  entitled — 

It  is  further  certified,  that,  in  pursuance  of  said  treaty,  there  has  been 
assigned  to  the  said  Susan  Latranch,  the  west  half  of  the  northeast  quarter 
of  section  thirty-four^  in  township  ten  south,  of  range  thirteen  eaat  of  the 
sixth  principal  meridian  in  Kansas. 

It  is  also  certified,  that  the  said  Susan  Latranch  and  her  heirs  are  enti- 
tled to  the  immediate  and  exclusive  possession  and  use  of  said  land. 

It  is  further  certified,  that  this  certificate  is  not  transferable;  and  that 
any  sale,  lease,  transfer,  or  incumbrance  of  the  said  land,  or  any  part 
^  thereof  to  any  person  or  i>er8ons  whomsoever,  except  it  be  to  the  United 
States,  or  to  members  of  said  tribe  of  Indian  blood,  with  the  consent  of  the 
President,  and  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior,  or  except  upon  the  terms  and  in  the  manner 
provided  by  said  treaty,  is,  and  will  continue  to  be,  utterly  void  and  of  no 
efiect 

It  is  further  certified,  that  the  said  land  is  exempt  from  levy,  taxation, 
sale,  or  forfeiture,  until  otherwise  provided  by  congress. 

In  testimony  whereof,  I,  Dennis  N.  Cooley,  Commissioner  of  Indian  Af- 
fairs, have  hereunto  set  my  hand,  and  caused  the  seal  of  the  Department 
of  the  Interior  to  be  hereto  attached,  at  the  city  of  Washington,  this 
twelfth  dav  of  April  1866. 

[BBAL.J  D.  N.  Cooley,  Commimoner. 

5th.- Said  defendants  were  in'possession  of  said  land  before 
the  commencement  of  this  action,  and  were  in  possession 
thereof  at  the  commencement  of  this  action,  and  withheld  the 
same  from  the  possession  of  the  plaintiff,  and  kept  her  the 
said  plaintiff  out  of  the  possession  thereof. 

6th.- On  the  16tb  of  May  1870,  under  the  supposed  power 
and  authority  conferred  by  the  sixth  section  of  the  treaty  of 
27th  February  1867,  which,  as  amended  4th  August  1868,  was 
ratified  and  proclaimed  7th  August  1868,  a  patent  was  issued 
to  Anthony  F.  Navarre,  as  the  head  of  the  family  of  which 
said  Susan  Latranch  (now  Susan  Maynes)  was  a  member,  for 
the  land  in  controversy,  which  patent  is  in  words  and  figures 
as  follows: 

Tbb  UifrrED  States  of  America.  ToaU  to  Wham  theu  Presentt  thaU  Come^ 
Oreeting:  Whereas,  there  has  heen  deposited  in  the  General  Land  Office  an 
official  return,  certified  under  date  of  March  7th  1870,  b^tbe  Commieeioner 
of  Indian  Afiairs,  accompanied  by  List  No.  1,  ''containing  the  names,  age, 
and.  sex  of  persons,  Poilawatomie  indtanSf  belonging  to  families  the  heads  of 
which  hav^  become  citizens  of  the  United  States,  or  have  applied  to  beeome 
aitizens  under  treaty  provisions,  with  description  of  the  tuxda  allotted  to 
,8aid  persons;  the  issne  of  patents  for  said  lands,  and  the  payment  of  |m*o 
ra^  share  of  the  moneys  and  credits  of  the  tribe,  belonging  to  said  persons, 
it  is  desired  to  have  made,  in  accordance  with  the  provisions  of  tue  sixtti 
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article  of  the  treaty  of  February  27th  1867,  and  the  act  of  congress  ap- 
proved April  10th  1869." 

And  whereasy  the  said  list  is  accompanied  by  the  order,  dated  March  Ist 
1870,  of  the  President,  for  the  issning  of  patents  for  the  tracts  therein  de- 
scribed, the  said  list  designating  Saw-na-ne-qua  as  allottee  of  allotment  No. 
598,  being  the  lot  numbered  two,  of  section  eight,  in  township  eleven 
6oatb,of  range  thirteen  east,  and  the  southeast  ouarter  of  the  northwest 
quarter  of  section  thirty-four,  in  township  ten  soutn,  of  range  thirteen  east, 
containing  eighty-one  acres  and  fifty-three  one-hundredths  of  an  acre,  re- 
serving from  the  described  allotment  the  Government  shops  and  buildin^rs, 
and  the  use  of  Ave  acres  of  ground  for  agency  purposes;  and  Susan  La- 
tranch,  as  an  allottee  of  allotment  No.  600,  being  tne  west  half  of  the  north- 
east quarter  of  section  thirty-four,  in  township  ten  south,  of  range  thirteen 
east,  containing  eighty  acres,  said  tracts  being  east  of  the  sixth  principal 
meridian,  and  situated  in  the  district  of  lands  subject  to  sale  at  Topeka, 
Kansas,  and  the  said  list  designating  Anthony  F.  Navarre  as  the  bead  oi 
the  family  of  said  allottees  to  whom  the  patents  for  said  allotment  shall 
issue. 

Now,  know  ye,  that  the  United  States  of  America,  in  consideration  ol 
the  premises,  and  pursuant  to  the  treaties,  act  of  congress,  and  President's 
order  aforesaid,  have  given  and  granted,  and  by  these  presents  do  give  and 
grant,  unto  the  said  Anthony  F.  Navarre,  and  to  his  heirs,  the  tracts  of  land 
above  described ;  to  have  and  to  hold  the  said  tracts  or  parcels,  with  the 
appurtenances,  unto  the  said  Anthony  F.  Navarre,  and  to  his  heirs  and 
assipns  forever. 

M  UtHmony  wherecf,  I,  TJlyssee  8.  Grant,  Presidenlt  of  the  United  States, 
I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the  General 

Land  Office  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  City  of  Washington,  this  sixteenth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
[sEALk]  seventy,  and  of  the  Independence  of  the  United  States  the  ninety* 
fourth. 

By  the  President:  U.  S.  Grant, 

Bv  Charles  WhiU,  Secretary. 
J.  N.  Granger,  Recorder  of  the  General  Land  Office. 
Recorded,  Pottawatomies,  Treaty  of  1867,  vol.  1,  page  116. 


7tb.-All  of  the  said  defendants  in  tills  action  claim  title  by 
deed  through  eaid  Anthony  F.  Navarre. 

And  the  conrt  finds  as  conclusions  of  law: 

1st.- Said  treaty  of  November  15th  1861,  and  the  action  had 
thereunder,  including  the  issuance  of  the  said  certificate  by 
the  Commissioner  of  Indian  Afiairs,  operated  as  and  consti- 
tuted a  grant  of  the  land  in  controversy  to  said  Susan  La- 
tranch,  (now  Susan  Maynes,  plaintifiP.) 

2d.- Said  treaty  of  15th  February  1867  did  not  authorize  the 
issuance  of  the  patent  to  said  Anthonv  F.  Navarre. 

3d.-  Said  patent  so  issued  on  the  loth  of  May  1870,  to  said 
Anthony  F.  Navarre,  is  null  and  void. 

4th.-The  plaintiff,  at  the  time  of  the  commencement  of  this 
action  was,  and  now  it,  the  owner  of  said  l$iid  and  premises 
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in  her  petition  described,  and  entitled  to  the  immediate  and 
exclusive  possession  thereof. 

It  is  therefore  considered,  ordered,  and  adjudged,  that  the 
said  Susan  Maynes,  plaintiff,  do  recover  aminst  the  said  de* 
fendants  the  premises  in  her  said  petition  described,  and  also 
her  costs  in  and  about  her  suit  in  this  behalf  expended. 

Judgment  of  eviction  having  been  thus  rendered  against 
the  defendants,  they  invoked  the  benefits  of  the  occupying- 
claimant  act.  The  district  court  held  that  the  defendants 
were  entitled  thereto,  and  ^^  ordered  that  further  proceedings 
hh  had  in  the  premises  agreeably"  to  said  act.  The  plaintiff 
excepted  to  this  order,  and  now  in  this  court  assigns  said 
order  as  error. 

As  no  cross-petition  has  been  filed,  and  no  effort  made  to 
question  the  correctness  of  the  judgment  rendered  in  favor  of 
the  plaintiff,  except  in  the  brief  of  the  defendants  in  error, 
(and  there  only  indirectly,)  we  must  treat  such  judgment  as 
final,  and  satisfactory  to  all  the  parties;  and  the  conclusion 
follows,  that  we  cannot  review,  in  this  action,  the  decision  of 
the  district  court  as  to  the  allotment  and  grant  of  land  to  the 
plaintiff  under  the  provisions  of  the  Pottawatomie  treaty  of 
1862,  nor  the  question  of  the  validity  of  the  patent  issued  to 
Anthony  F.  Navarre  under  the  treaty  of  1868.  (Waterson  v. 
Devoey  18  Eas.  223.)  Assuming  then,  that  in  accordance  with 
the  ruling  of  the  district  court,  the  patent  to  Navarre,  of  16th 
May  1870,  was  absolutely  void,  and  that  the  plaintiff  is  the 
owner  of  the  premises  under  the  treaty  of  1862  and  the  certi- 
ficate issued  by  the  Commissioner  of  Indian  Affairs  on  12th 
April  1866,  the  question  presented  is,  whether  the  defendants 
are  entitled  to  any  of  the  benefits  of  the  occupying-claimant 
act? 

The  said  certificate  of  April  12th  provides,  that  it  ^^s  not 
transferable,  and  that  any  sale,  lease,  transfer,  or  incumbrance 
of  the  said  land,  or  any  part  thereof,  to  any  person  or  persons 
whomsoever,  except  it  be  to  the  United  States,  or  to  members 
of  said  tribe  of  Indian  blood,  with  consent  of  the  president. 
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and  nnder  Buch  rales  and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior,  or  except  upon  the  terms  and  in 
the  manner  provided  by  said  treaty,  is,  and  will  continue  to 
be,  utterly  void  and  of  no  effect."     This  certificate  was  based 
upon  that  provision  of  the  treaty  which  states,  ^Vwhen  such  as* 
signments  shall  have  been  completed,  certificates  shall  be 
issued  by  the  Commissioner  of  Indian  Affairs  for  the  tracts 
assigned  in  severalty,  specifying  the  names  of  the  individuals 
to  whom  they  have  been  assigned  respectively,  and  that  said 
tracts  are  set  apart  for  the  purpose  and  exclusive  use  and  ben- 
efit of  such  assignees  and  their  heirs*    Until  otherwise  pro- 
vided by  law,  such  tracts  shall  be  exempt  from  levy,  taxation, 
or  sale,  and  shall  be  alienable  in  fee,  or  leased,  or  otherwise 
disposed  of,  only  to  the  United  States,  or  to  persons  then  being 
members  of  the  Pottawatomie  tribe  and  of  Indian  blood,  and 
under  such  regulations  as  the  Secretary  of  the  Interior  shall 
provide,  except  as  may  be  hereinafter  provided.'*    To  relieve 
themselves  from  the  effect  of  these  conditions,  the  defend^ts 
assert  that  the  restrictiox^  upon  the  plaintiff's  right  of  aliena- 
tion were  afterward  removed;  that  by  article  8  of  the  treaty 
of  1862,  such  restrictions  to  adults,  being  males  and  heads  of 
families,  were  removable  upon  certain  conditions;  that  in  1866, 
by  a  supplemental  article,  this  privilege  was  extended  to  all 
adults  of  the  tribe,  without  distinction  of  sex,  whether  the 
person  was  the  head  of  a  family,  or  not;  that  by  the  treaty  of 
1868,  when  any  member  of  the  tribe  should  become  a  citizen^ 
under  the  provisions  of  the  treaty  of  1862,  the  families  of  said 
parties  should  be  considered  as  citizens;  and  that  as  a  patent 
in  this  instauQe  was  issued  to  Anthony  F.  Ifavarre,  the  head  of 
the  fiamily  of  which  the  plaintiff  was  a  member,  the  plaintiff 
thereby  became  a  citizen,  and  her  land  alienable,  taxable,  etc., 
as  the  property  of  other  citizens.    But  the  defendants  are 
crippled  at  once  in  their  claim,  because,  upon  this  record,  it  is 
conceded  by  all  parties,  lihat  the  patent  issued  to  Kavarre  was 
void.    Ab  no  other  evidence  was  introduced  upon  the  applica- 
tion of  the  occupying  daixnants  than  the  findings  of  fact  of 
the  court,  the  citizenship  of  the  head  of  the  family  is  not  at*' 
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tempted  to  be  established  except  by  the  recitals  of  a  patent 
issued  without  any  authority  of  law.  Waiving  the  question 
of  what  may  or  may  not  be  proven  by  the  recitals  of  a  void 
patent,  and  anticipating  this  testimony  may  be  supplied  on  a 
new  hearing,  it  seems  to  us  evident  that  it  was  not  the  inten- 
tion by  the  several  provisions  of  the  treaties  of  1862, 1866, 
and  1868,  to  have  the  lands  of  allottees,  situated  as  the  plain- 
tiff was  at  the  date  of  such  patent,  subject  to  levy,  taxation 
and  sale  by  the  mere  act  of  a  member  of  the  same  family  be- 
coming a  citizen.  (Art.  2  and  8,  treaty  1862, 12  Stat  at  Large, 
1191;  art  1,  treaty  1866, 14  Stat  at  Large,  763;  art  6,  treaty 
1868, 15  Stat  at  Large,  531.)  There  is  nothing  in  the  powers 
conferred  by  citizenship,  independent  of  the  treaty,  which  of 
themselves  release  the  restrictions  on  alienation ;  and  if  these 
restrictions  are  discharged,  when  the  allottees  become  citizens, 
such  discharge  or  release  must  be  found  in  some  one  of  these 
treaties.  Article  4  of  the  treaty  of  1868  provides  that  the  pro- 
visions of  article  8  of  the  treaty  of  1862,  relative  to  Pottawa- 
tomies  who  desire  to  become  citizens,  shall  continue  in  force; 
and  sections  2  and  8  of  the  treaty  of  1862,  the  supplemental 
article  of  1866,  and  section  6  of  the  treaty  of  1867,  must  be 
construed  and  reconciled  together,  if  possible;  and  thus  con- 
strued, the  power  of  alienation  is  withheld  from  the  allottee, 
until  she,  being  an  adult,  shall  have  satisfied  the  president 
that  she  is  sufficiently  intelligent  and  prudent  to  control  her 
affairs  and  interests,  and  until  the  president,  at  her  request, 
shall  cause  the  land  to  be  conveyed  to  her.  by  patent,  ^^and 
thereafter  the  land  so  patented  to  her  shall  be  subject  to  levy, 
taxation,  and  sale,  in  like  manner  with  the  property  of  other 
citizens."  INTo  patent  to  her  has  yet  been  issued,  and  none 
applied  for.  The  void  patent  to  Navarre  cannot  be  counted. 
Admitting  that  Navarre  became  a  citizen,  and  thereby  the 
plaintiff,  a  member  of  his  fitmily,  became  a  citizen  also,  neither 
of  these  acts  relieved  or  emancipated  the  .land  of  the  plaintiff* 
from  the  restrictions  on  its  alienation  as  provided  in  the  treaty 
bf  1862 ;  the  title  to  the  same,  for  aught  that  appears  in 
record,  is  still  inalienable. 
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With  this  conclnsioQ  obtained,  the  defendants  have  no  right 
to  the  benefit  of  the  occupying-claimant  act  It  is  immaterial 
whether  section  610  of  the  civil  code  permits  the  saccessful 
claimant  to  elect  to  receive  the  value  of  the  land  without 
improvements,  upon  tendering  a  general  warranty  deed,  or 
whether  section  608,  as  amended  by  sec.  2  of  ch.  102,  Laws 
of  1873,  requires  the  payment  by  the  claimant  of  the  value  of 
the  improvements;  because,  in  either  view,  the  enforcement  of 
these  provisions,  or  either  of  them,  would  in  effect  defeat  the 
operation  of  the  treaty  of  1862,  and  violate  a  paramount  fed- 
eral law.  A  continued  hostile  possession  would  virtually  deny 
title  to  the  plaintiff;  and  a  temporary  hostile  possession  would 
embarrass  the  exercise  of  that  title.  In  a  conflict  between 
the  law  of  jbhe  state,  and  a  treaty  of  the  United  States  in  re- 
gard to  Indian  lands  in  the  state,  the  former  must  give  way. 
Neither  the  title,  nor  possession  of  the  Indian  owner,  secured 
by  treaty  with  the  United  States  government,  can  be  disturbed 
by  state  legislation;  and  the  occupying-claimant  act  has  no 
application  in  thb  case.  Krause  r.  MeanSy  12  Kas.  886;  The 
Kansas  Indians,  6  Wall.  737;  Farrington  v.  Wilson,  29  Wis.  888. 

The  order  of  the  district  court  granting  to  the  defendants 
the  benefit  of  the  occupying-claimant  act  will  be  reversed,  and 
the  case  remanded. 

AH  the  Justices  concurring. 
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Wm.  H.  Cla^k  v^  Abbib  S.  Lobd  ei  oL 

1.  Ottawa  Indian  Lands;  Death  of  Allottee,  Before  Patent  limed;  Decent  oj 
Land.  Where  a  member  of  the  Ottawa  tribe  of  Indians,  who,  U  she  bad 
lived  until  after  the  issuance  of  the  patents  of  the  lands  reserved  for  the 
membeiB  of  that  tribe,  would  have  been  entitled  to  receive  eighty  acres 
of  land,  under  article  3d  of  tbe  Ottawa  treaty  of  1862,  died  in  the  fall  of 
1862,  a  few  months  after  the  ratification  and  promulgation  of  said  treaty, 
held,  that  at  the  time  of  her  death  she  had  an  inheritable  estate  in  such 
lands,  reserved  to  the  members  of  the  tribe,  which  descended  under  the 
laws  of  the  state  to  the  heirs.  iClark  v.  lAbhey^  14-435;  Casfnpbdi  v.  Para* 
ifior«,  17-639.] 

2.  Ottawa  Indian  Treaty  of  1862;  Restriction  on  Alienation;  Hdn  of  Ah 
lottee.  The  restriction  upon  the  alienation  of  lands  reserved  and  granted 
to  members  of  the  Ottawa  tribe  of  Indians,  contained  in  the  7th  article 
of  the  Ottawa  treaty  of  1862,  do  not  apply  to  the  hein  of  deceased  allot* 
tees.    lMcOuUaghv.AUeny  10^160 J] 

3.  Evidbngb;  Copy  qf  Recorded  Deed,  Under  section  28,  chapter  £2,  general 
statutes  of  1868,  a  duly-authenticated  copy  of  a  deed,  or  conveyance  ia 
writing,  copied  into  the  proper  books  of  the  office  of  register  of  deeds 
prior  to  the  Slstof  October  1868,  is  competent  evidence  so  far  as,  and  to 
the  extent  that,  tbe  same  may  be  found  recorded  and  copied  in  said 
books  of  record,  when  it  is  admitted  by  the  opposing  interest  that  the 
original  deed  is  not  within  the  control  of  the  party  producing  the  copy 
as  evidence,  notwithstanding  any  defects  existing  in  the  execution, 
knowledgment,  recording,  or  certificate  of  recording  the  same. 


Mror  from  Leavenworth  District  Court 

Action  brought  by  Clarky  as  plaintiff,  against  Ahbie  S.  Lord^ 
and  nine  others,  as  defendants,  to  quiet  title  to  certain  real 
estate  described  in  the  findings  of  fact.  The  action  was  com- 
menced in  Franklin  county,  but  upon  proper  application  there- 
for the  case  was  sent  to  Leavenworth  county,  and  tried  there, 
by  the  court,  without  the  intervention  of  a  jury,  at  the  Sep- 
tember Term  1876.  Upon  the  trial,  the  court  below  made  the 
following  findings  of  fact  and  law,  to- wit: 

Findings  of  Fact:  Ist-The  land  in  dispute,  viz.,  the  east 
half  of  the  northeast  quarter  of  section  12,  township  17,  range 
19,  Franklin  county,  was  patented  on  the  1st  of  December 
1865  by  the  TJnited  States  to  "the  heirs  of  Eliza  Richardson,'* 
under  and  by  virtue  of  the  provisions  of  articles  8  and  7  of 
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the  Treaty  of  July  28th  1862,  with  the  Ottawa  ladiaiw,  and 
said  patent  contained  the  Restrictions  upon  alienation  as  pro- 
video  by- the  7th  article  of  said  treaty. 

2d.-Eleanor  McOoons  (formerly  Eleanor  Richardson)  and 
her  husband,  on  17th  June  1872,  sold  and  conveyed  by  war- 
ranty deed,  the  land  in  question  to  A.  J.  Glover,  A.  L.  Ander* 
son,  and  Wm.  H.  Clark — the  latter,  the  plaintiff  herein;  and 
the  plaintiff  holds  quitclaim  deeds  of  said  lands,  made  to  him. 
by  said  Glover  and  Anderson.  (Said  Eleanor  McOoons  was. 
the  sister  of  said  Eliza  Richardson.) 

3d.- The  plaintiff  Wm.  H.  Clark  is  in  possession  of  said 
premises. 

4th.-»£liza  Richardson,  late  of  Franklin  county,  deceased, 
was  during  her  life-time  an  Ottawa  Indian  woman,  and  a 
member  of  the  Ottawa  tribe  of  Indians  of  Blanchard's  Fork 
and  Roche-de-bouf.  She  was  not  a  chief  councilman,  or 
headman,  nor  the  head  of  a  family* 

5th.- Said  Eliza  Richardson  died  intestate  in  Franklin 
eouuty,  in  the  fall  of  the  year  1862,  after  the  Ottawa  Treatv 
of  that  year  had  been  concluded,  ratified, .  and  proclaimed. 
She  left  surviving  her,  neither  father,  mother,  husband,  nor 
child,  but  left  one  full  sister,  Eleanor  Richardson,  a  member 
of  said  tribe,  and  one  hal&brother,  Sha-wa-nib-no-see,  or 
William  Dragoon,  who  were  the  children  of  the  same  mother 
by  different  fathers;  and  Eliza's  father  was  dead  .before  she 
(Eliza)  died.  Said  Eliza  Richardson  was  one  of  the  class 
mentioned  in  the  8d  article  of  said  treaty  who  were  to  receive 
eighty  acres  of  land  each  in  the  Ottawa  Reserve. 

6tb-0n  the  first  day  of  December  1865,  a  patent  was  issued 
by  the  proper  authorities  of  the  United  States,  "to  the  heirs  of 
Eliza  Richardson,"  (named  therein  as  grantees,)  for  the  lands 
so  allotted,  to-wit,  the  E.J  of  N.  E.J  of  section  12,  township  17, 
range  19,  in  Franklin  county,  being  the  lands  described  in  the 
petition,  and  the  same  to  which  said  Eliza  Richardson  was  en- 
titled under  and  by  virtue  of  said  treaty. 

7th.- On  the  19th  of  March  1866,  the  said  Eleanor  Richardr 
son,  as  the  heir-at-law  of  Eliza  Richardson,  deceased,  being 
ttten  of  full  age,  and  under  no  legal  disability,  for  a  valuable 
consideration,  sold,  and  by  her  deed  of  general  warranty  of 
that  date,  conveyed  the  said  lands  to  one  William  Hurr,  also  a 
member  of  said  tribe,  under  whom,  through  several  mesne  con* 
veyanoes,  regular  in  form  and  execution,  the  defendant  Weston 
Flint  holda  the  NM.^  of  the  K.E*i  of  said  section  12^  and  de- 
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fendants  Abbie  8.  Lord  and  Hannah  M.  Haskell  hold  the 
S.E.^  of  the  KE.^  of  said  section  12.  The  deed  from  Eleanor 
Richardson  to  Wm.  Hurr,  was  duly  recorded  in  the-  office  of 
the  register  of  deeds  of  said  Franklin  county,  on  the  5th  of 
May  1868;  and  said  conveyances  from  Wm.  Hurr,  and  the 
said  several  mesne  conveyances  to  the  several  defendants  abo\e 
named,  were  likewise  duly  recorded  in  said  office  prior  to  17th 
June  1872,  and  the  plaintiff  had  due  notice  of  said  convey- 
ances, and  all  and  each  of  them,  prior  to  said  17th  of  June, 
and  before  he  attempted  to  obtain  any  interest  in  said  lands. 

8th.-Said  Sha-wa-nib-no-see,  or  Wm.  Dragoon,  became 
twenty-one  years  of  age  in  the  month  of  June  1875,  and  on 
the  27th  of  September  1875,  he  duly  conveyed  by  his  deed  of 
warranty  of  that  date,  the  S.E.|  of  said  KE.^  of  said  section 
12,  being  the  south  half  of  the  lands  described  in  the  petition, 
to  defendant  Abbie  8.  Lord,  for  a  valuable  consiaeration, 
which  deed  was  duly  recorded  in  the  office  of  the  register  of 
deeds  of  said  Franklin  county,  on  the  2d  of  October  1875; 
and  on  the  6th  of  July  1876,  he  duly  conveyed  by  his  deed  of 
general  warranty,  of  that  date,  the  !w.E. J  of  the  N.E.J  of  said 
section  12,  to  defendant  Weston  Flint,  for  a  valuable  consider- 
ation,  which  deed  was  duly  recorded  in  the  office  of  the  regis- 
ter of  deeds  of  said  county,  on  the  7th  of  July  1876.  Said 
Dragoon  had,  before  arriving  at  full  age,  executed  conveyances 
of  said  lands  to  the  plaintiff^ for  the  sum  of  f  10,  but  the  said 
land  did  not  remain  in  his  possession  or  nnder  his  control, 
when  said  conveyances  to  the  defendants  were  made,  nor  at 
any  time  after  arriving  at  full  age;  and  said  last-named  deeds 
to  the  defendants  were  intended  as  a  revocation  of  said  convey- 
ance to  the  plaintiff,  by  said  Dragoon,  but  in  the  deed  to  plain- 
tift  by  said  Dragoon  it  was  recited  that  the  grantor  was  of  full 
age ;  but  the  court  does  not  believe  that  this  recital  was  the 
inducement  to  the  plaintiff  to  take  said  conveyances. 

Conclusion  of  Law:  The  court  concludes,  as  matter  of  law, 
from  the  foregoing  facts,  that  the  defendants  Abbie  S.  Lord 
and  Hannah  M.  Haskell  are  the  owners  in  fee  simple,  and  en- 
titled to  the  posssesion  of  the  S.E.^  of  said  N.E.|  of  section 
12,  township  17,  range  19,  in  Franklin  cotinty,  and  that  the 
defendant  Weston  Flint  is  the  owner  in  fee  simple  and  entitled 
to  the  possession  of  the  N.E.^  of  said  N.E.(  of  said  section  12l 
The  said  Wm.  H.  Clark  has  not,  nor  have  said  minor  defend^ 
ants,  any  estate,  title  or  interest,  lisgal  or  equitable,  in  or  to 
said  lands,  €ft  any  part  thereof,  as  ag^nst  the  title  of-  tfa0 


.     JAUUART  TERM,  1878.  893 

Opinion  af  tha  Court. 

said  defendants  above  named;  and  the  court  therefore  finds 
for  the  defendants  Abbie  8.  Lord  and  Hannah  M.  Haskell, 
and  for  the  defendant  Weston  Flint. 

To  which  conclnsions  of  fact  and  law  plaintiff  properly  ex- 
cepted, and  brings  the  case  here  on  error  for  review. 

Wm.  H.  Clark,  plaintiff,  for  himself. 
Bmscn  ^  Parkmscn,  for  defendants. 

The  opinion  of  the  court  was  delivered  by    ^ 

HoBTON,  C.  J. :  The  main  questions  involved  in  this  case  are 
--Firsts  Did  Eliza  Richardson,  a  member  of  the  Ottawa  tribe 
of  Indians,  who  if  she  had  lived  till  the  1st  of  December  1865 
would  have  been  entitled  to  a  patent  from  the  United  States 
for  the  land  in  controversy,  have,  at  the  time  of  her  death,  in 
the  £all  of  1862,  an  inheritable  estate  in  such  land?  Second, 
Bo  the  restrictions  upon  alienation  contained  in  the  seventh 
article  of  the  Ottawa  treaty  of  1862,  apply  to  the  heirs  of  said 
Eliza  Richardson,  if  she  had  such  an  inheritable  interest? 
Eliza  Richardson  was  included  in  that  class,  who,  under  the 
denomination  of  ^^  all  other  members  of  the  tribe,"  was  to  re- 
ceive eighty  acres  of  land  each,  under  article  8  of  said  treaty. 
This  article  is  as  follows: 

"It  being  the  wish  of  said  tribe  of  Ottawas  to  remunerate  * 
several  of  the  chiefs,  councilman,  and  headmen  of  the  tribe, 
for  their  services  to  them  manv  years  without  pay,  it  is  hereby 
fitipalated  that  five  sections  of  land  are  reserved  and  set  apart 
for  that  purpose,  to  be  apportioned  among  the  said  chieis, 
councilmen^  and  headmen,  as  the  members  of  the  tribes  shall 
in  full  oouncil  determine;  and  it  shall  be  the  duty  of  the  Sec- 
retary of  the  Iiiterior  to  issue  patents  in  fee  simple  of  said 
lands,  when  looated  and  apportioned,  to  said  Indians.  In  ad- 
dition thereto,  said  last-named  persons,  and  each  and  eveir 
head  of  a  family  in  said  t^be,  shall  receive  160  acres  of  lana, 
which  fihall  include  his  or  her  house,  and  all  improvements,  so 
hr  as  practicable;  and  all  other  wmibers  of  the  tribe  shall  receive 
oghty  acres  of  land  each;  and  all  the  locajdons  for  the  heads  of 
fiunilies,  made  in  accordance  with  this  treaty,  shall  be  made  ad- 
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joining,  and  in  as  regular  and  compact  form  as  possible,  and 
with  due  regard  to  the  rights  of  each  individual  and  of  the 
whole  tribe/* 

The  treaty  was  proclaimed  28th  July  1868.  Eliza  Bichard- 
son  died  in  the  fall  of  1862.  The  patent  was  issued  to  her 
heirs  on  the  Ist  of  December  1865,  for  the  eighty  acres  in  suit. 
Within  the  authorities  the  absolute  right  to  eighty  acres  of  land 
in  the  reserve  passed  immediately  to  Eliza  Bichardson  upon  the 
ratification  of  the  treaty,  and  the  title  to  the  specific  eighty 
acres  in  controversy,  when  selected  and  approved  in  the  man- 
ner provided  in  the  treaty,  became  absolute  and  perfect  in  her 
heirs,  upon  her  decease.  Doe  v.  WUson^  28  How.  457;  Forsyth 
V.  BaUancej  6  McLean,  562.  The  case  of  the  reserve,  in  Doe 
V.  Wilsony  supra,  is  so  similar  to  the  case  of  Eliza  Bichardson, 
that  it  is  unnecessary  to  recite  the  reasons  and  arguments  upon 
which  this  conclusion  is  based. 

In  regard  to  the  question,  whether  the  restrictions  on  alien- 
ation apply  to  the  heirs,  it  is  necessary  to  refer  to  the  article 
in  which  they  are  contained.     This  article  (7)  is  as  follows: 

"*  ♦  ♦  And  all  the  above-mentioned  selections  of  lands 
shall  be  made  by  the  aeent  of  the  tribe,  under  the  direction 
of  the  Secretary  of  the  Interior.  And  plats  and  records  of  all 
the  selections  and  locations  shall  be  maae,  and  upon  their  com- 
pletion and  approval  proper  patents  by  the  United  States  shall  be 
issued  to  each  incUvidual  member  of  the  tribe  and  person  entitled  for 
the  lands  selected  and  aUotted  to  themy  in  which  it  shall  be  stipulated 
•  that  no  Indian  J  except  as  herein  provided,  to  whom  the  same  may  be 
issued,  shall  alienate  or  incumber*  the  land  allotted  to  him  or  her  in 
any  manner,  until  they  shall,  by  the  terms  of  this  treaty,  become  a 
citizen  of  the  United  States;  and  any  conveyance  or  incumbrance 
of  said  lands,  done  or  sufiered,  except  as  aforesaid,  by  any 
Ottawa  Indian,  of  the  lands  allotted  to  him  or  her,  made  be- 
fore they  shall  become  a  citizen,  shall  be  null  and  void.  And 
forty  acres,  including  the  houses  and  improvements  of  the 
allottee,  shall  be  inalienable  during  the  natural  lifetime  of  the 
party  receiving  the  title ;  provided,  that  such  of  said  Indians 
as  are  not  under  legal  disabilities  by  the  local  laws  may  sell  to 
each  other  such  portions  of  their  lands  as  are  subject  to  sale^ 
with  the  consent  of  the  Secretary  of  the  Interior,  at  any 
time." 
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The  letter  of  this  article  limits  the^e  restrictions  to  the  in- 
dividual  members  of  the  tribe  entitled  under  the  treaty  to  the 
lands  selected  and  allotted  to  them,  and  to  whom  patents  are 
issaed,  or  to  be  issued.    The  reservation,  as  to  the  conveyance, 
is  personal,  from  the  language  used,  and  was  not  intended 
to  bind  the  heirs  of  allottees.    While  by  the  terms  of  the 
treaty,  the  lands  reserved  in  article  3  are  inalienable  in  the 
hands  of  the  original  patentee,  except  as  otherwise  provided^ 
on  the  death  of  such  patentee  they  descend  under  the  laws  of 
the  state  to  the  heirs,  and  in  their  .hands  there  are  no  restrip^ 
tions  on  the  conveyance  of  the  lands  so  inheritedji^and  they 
can  be  disposed  of  in  the. same  manner  apd  under  like  cir- 
cumstances as  the  lands  of  other  owners  may  be  conveyed* 
Farringtm  v.  WUsm,  29  Wis.  888.    In  this  light,  the  plaintifl 
has  no  title,  and  no  right  of  possession  to  the  premises,  as  the 
restrictions  did  not  c^pply  to  the  heirs  of  Eliza  Richardson. 
Plaintifi  seems  to  concede  that  if  the  patent  had  been  issued 
to  Eliza  Richardson  in  her  lifetime,  the  restrictions  would 
have  died  with  her,  but  claims  this  rule  has  no  application  in 
this  case,  because,  he  assumes,  that  Eleanor  Richardson  re- 
ceived the  title  to  the  land  direct  from  the  United  States  by  a 
patent.    The  patent  was  not  issued  to  Eleanor  Richardson, 
bat  to: '^ the  heirs  of  Eliza  Richardson,"  and  said  Eleanor 
Richardson  obtained  her  interest,  not  as  an  aUoiieej  nor  as  the 
paitnietj  but  by  virtue  of  the  laws  of  the  state  of  Kansas, 
which  authorized  her,  as  an  heir  of  Eliza  Richardson,  to  inherit 
the  estate  of  her  sister*    If  Eliza  had  lived,  the  lands  would 
have  been  allotted  and  patented  to.h^r.    After  h^r  death,  they 
were  patented  to  her  heirs,  without  naming  them;  and  the 
law  of  the  state  determined  who  these  were.    Eleanor  simply 
inherited  the  lands  granted  to  Eliza  during  her  life;  and  the 
patent  is  evidence  of  the  partition  of  the  lands,  and  the  divis- 
ion made  in  pursuance  of  the  treaty.     The  death  of  Eliza 
Richardson  did  not  change  the  terms  and  conditions  of  the 
trea<7,  nor  annul  the  grant  to  her;  but  as  the  patent  could 
not  issue  to  a  dead  person,  it  was  necessarily  issued  to  the 
heirs  of  Eliza;  but  such  heirs  were  not  controlled  by  the  re* 
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strictions  applicable  to  the  allottees  and  patentees.  If  the 
patent  had  been  issued  to  Eliza  in  her  lifetime,  her  death 
would  have  abrogated  the  restrictions  on  the  alienation  of  the 
land ;  and  having  issued  after  her  decease,  it  placed  the  heirs 
in  the  same  condition,  as  to  their  rights  in  the  property,  as  if 
issued  htfofft.  These  restrictions  should  have  been  omitted 
from  the  patent,  ais  they  could  not  apply  to  the  heirs  of  the 
allottee;  and  being  unauthorized  and  unwarranted,  they  were 
Toid,  and  constitute  no  restraint  on  the  conveyance  of  the 
premises.  The  issuance  of  the  patent  is  a  ministerial  act; 
and  a  clause  inserted  therein  not  authorized  by  law,  is  void. 

As  affecting  the  proceedings  on  the  trial,  it  is  alleged-  as 
error,  that  the  court  admitted,  as  evidence,  a  certified  copy  of 
the  deed  of  the  premises  from  Eleanor  Richardson  to  Wnu 
Hurr,  of  date  19th  March  1866,  from  the  register  of  deeds  of 
Franklin  county.  This  deed  was  recorded  8th  May  1868.  Aa 
the  plaintiff  admitted  in  court  that  the  original  deed  was  not 
within  the  control  of  the  defendants,  the  court  committed  no 
error.  Sec.  28,  ch.  22,  Gen.  Stat.,  makes  duly-authei^ticated 
copies  of  such  instruments  competent  evidence.  The  word 
"noM7,"  contained  in  the  first  line  of  said  section,  refers  to  the 
time  fixed  for  the  taking  effect  of  the  act  regulating  convey- 
ances of  real  estate.  This  was  October  81st  1868.  The  deed 
offered  and  received  in  evidence  was  copied  in  the  books  in 
the  office  of  the  register  of  deeds  of  Franklin  county  prior  to 
that  date.     The  objection  to  it  was  properly  overruled* 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


■  t 
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William  G.  Kbutz  v.  Paola  Town  Company. 

1.  IirooBFORATiON  Laws  ov  1855;  Oeneral  and  Special  AcU;  Paola  Town  Com- 
pany, The  general  incorporation  law  passed  24th  August  1855,  limited 
the  existence  of  every  corporation  to  the  period  expressed  in  its  charter, 
or  if  no  period  of  limitation  was  expressed  in  its  charter,  then  said  gen- 
eaX  inoorporatioa  law  limited  its  existence  to  ten  yearow  On  the  SOth  of 
August  1855,  an  act  was  passed  to  incorporate-  the  Paola  Town  Company. 
This  act  did  not  limit  the  existence  of  said  town  company  as  a  corpora- 
tion to  any  particular  period  of  time.  Under  it  the  Pftola  Town  Company 
organised  October  ISth  1855.  HM^  That  said  town  company  was  created 
to  exist  as  a  corporation  for  the  period  of  ten  years,  and  no  longer.  [State 
vfSUnmorU,  24-694.] 

Z Duradon  of  Charier.  Said  general  incorporation  law  also  pro- 
vided for  the  alteration,  suspension,  or  repeal,  by  any  subsequent  legis- 
lature, of  any  charter  granted  to  any  corporation  after  said  general  law 
was  passed,  and'  also  provided  for  closing  up  the  affairs  of  any  corpora- 
tion, upon  its  dissolution.  In  1859  the  act  incorporating  the  Paola  Town 
Company,  and  also  the  general  incorporation  law  of  1855,  were  repealed. 
Heid,  That  if  said  repeal  did  not  have  the  effect  to  abolish  said  Paola 
Town  Company  as  a  corporation  in  1859,  neither  did  it  have  the  effect  to 
extend  its  corporate  existence  indefinitely,  or  beyond  the  year  1865. 

S. Action^  in  Name  of  Oorporatum,  After  ExpircsUon  of  Charier,    From 

the  year  1865  np  to  the  commencement  of  this  action,  the  Paola  Town 
Company  owned  various  town  lots  in  the  town  or  city  of  Paola,  The 
different  members  of  the  town  company  received  lots  f^om  the  company, 
and  received  the  proceeds  of  lots  sold  by  thera  but  belonging  to  the  com- 
pany. Hddj  That  after  the  year  1865,  when  the  company  ceased  to  exist 
as  a  corporation,  an  action  could  not  be  maintained  in  the  name  of  the 
Ptola  Town  Company  as  a  corporation  against  one  of  its  own  members 
who  had  received  property  from  the  company,  or  had  received  more 
than  his  share  of  the  property  of  the  company,  or  owed  the  company. 
The  only  proper  remedy,  in  such  a  case,  would  be  an  action  by  one  or 
more  of  the  members,  against  the  others,  for  an  accounting,  and  to  settle 
and  dose  np  all  the  affairs  of  the  company.  [P.  7.  Co.v.KruU,  22-726; 
E,  a  Co.  V.  KeUey,  23-635.] 

i. Party  Not  Ettoppedfrom  Denying  Existence  of  CorporaHon,    And, 

although  a  member  of  the  company  after  the  year  1865  might  have  sold 
the  lots  belonging  to  the  company,  and  knight  have  received  the  proceeds 
thereof  and  in  doing  so  might  have  deidt  with  the  company  as  a  corpora^ 
tied,  and  recognized  its  existence  as  such,  stilly  in  an  action  brought 
against  him  for  snch  proceeds,  and  brought  in  the  name  of  the  company 
as  a  corporation,  he  would  not  be  estopped  from  setting  np  the  defense 
that  the  company  had*  prior  %o  that  time  ceased  to  exist  as 
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and  that  therefore  it  no  longer  had  any  capacity  to  sae  its  members  as 
SQch ;  for  there  is  no  rale  of  equity  or  public  policy  authorizing  an  estop- 
pel to  be  interposed  in  such  a  case,  but  on  the  contrary  it  would  be 
against  equity,  and  would  also  be  against  public  poli<7  as  indicated  by 
the  statutes.    [Pape  v.  Bank,  20-446.] 

Mror  from  Miaryi  District  Cottrt. 

All  necessary  facts  and  proceedings  are  stated  in  the  sub- 
joined opinion.  The  district  court,  at  January  Term  1875, 
gave  judgment  in  favor  of  the  Paola  Town  Company ^  plaintiflEl 
KrutZy  defendant,  brings  the  case  here  on  error. 

Sperry  Bakery  and  E.  StUUngs^  for  plaintifi'in  error. 

J?.  F.  SimpsoTij  and  W,  -B.  Brayman,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J. :  This  was  an  action  brought  in  the  name  of 
"  The  Paola  Town  Company,"  as  a  corporation,  to  recover  from 
William  G.  Krutz  the  sum  of  $19,008.88,  with  interest  A 
verdict  and  judgment  wore  rendered  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  sum  of  $7,956.04;  and  the 
defendant  now  brings  the  case  to  this  court  for  review.  Many 
questions  were  raised  in  the  court  below,  and  several  of  thenci 
are  insisted  upon  in  this  court,  but  it  will  be  necessa^ry  for  na 
to  decide  only  two  or  three  of  them. 

The  first  and  principal  question  involved  in  the  case  is, 
whether  "  The  Paola  Town  Company"  had  any  legal  corporate 
existence  at  the  time  this  suit  was  commenced.  That  it  was 
once  a  valid  corporation,  is  admitted;  but  it  is  now  claimed 
that  it  ceased  to  exist  as  a  corporation  long  before  the  com- 
.  ^  „  mencement  of  this  action.  The  record  shows  that 
g«n«^/f!!d'  said  Town  Company  was  duly  organized  as  a  corpo- 
■'**^^*  ration  on  13th  October  1855,  under  an  act  of  the 
legislature  of  the  Territory  of  Kansas  passed  80th  August 
1855,  entitled  ''An  act  to  incorporate  the  Paola  Town  Com- 
pany." (Council  Journal,  pp.  180, 182,  204,  228,  251;  House 
Journal,  pp.273)  285,  854;  Laws  of  1855,  p. 829.)  This  act 
did  not  limit  the  existence  of  said  corporation  to  any  particu- 
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lar  period  of  time;  nor  did  it  prescribe  any  grounds,  or  cause, 
or  time,  or  manner,  for  closing  up  the  afiairs  of  such  corpora- 
tion; but  the  general  law,  with  reference  to  corporations,  did. 
This  general  law  was  passed  by  the  same  legislature  that 
passed  the  Paola  Town  Company  act,  and  was  passed  and 
took  effect  just  six  days  prior  thereto,  to*wit,  on  August  24th. 
(House  Journal,  814;  Laws  of  1855,  pp.185  to  193.)  This 
general  law  provided  among  other  things,  as  follows: 

^*Bbo.  1.  Every  corporation  as  such  has  power — firsts  To 
have  succession  by  its  corporate  name  for  the  period  limited  in 
its  charter,  and  when  no  period  is  limited,  for  ten  years,"*^    *    * 

"Sbc.  7.  The  charter  of  every  corporation  that  shall  hereafter 
be  granted  by  law,  shall  be  subject  to  alteration,  suspension,  or 
repeal  by  any  succeeding  legislature;  provided^  such  alteration, 
suspension,  or  repeal,  shall  in  nowise  conflict  with  any  right 
vested  in  such  corporation  by  ita  charter/'  (Laws  of  1855,  pp. 
186, 187.) 

And  section  24  of  said  general  law  provided  for  closing  up 
the  a&irs  of  all  corporations  upon  the  dissolution  thereo£ 
(Page  190.)  The  act  incorporating  the  Paola  Town  Company, 
^  well  as  the  general  incorporation  law  of  1855,  was  repealed 
in  1859;  (Laws  of  1859,  p.  817,  §87;  p.  826,  §67;  p.544,  §1.) 
Whether  these  repealing  statutes  had  the  effect  to  destroy  the 
corporate  existence  of  the  Paola  Town  Company  in  1859,  or 
not,  we  shall  not  now  decide;  for  we  do  not  think  that  it  is 
necessary  to  make  any  decision  upon  the  subject  in  this  case. 
LDonUMor    S^^  if  ^bey  did  not,  then  said  town  company  ceased 

'*"^'  to  exist  as  a  corporation  in  1865.  For,  under  the  * 
laws  of  Kansas,  as  they  existed  in  1855,  when  this  corporation 
was  created,  it  was  created  to  exist  only  for  ten  years.  And 
if  the  repeal  of  all  these  corporation  laws  of  1855,  by  said  re- 
pealing statutes  of  1859,  did  not  have  the  effect  to  abolish  this 
corporation,  neither  did  such  repeal  have  the  effect  to  extend 
the  existence  of  such  corporation  indefinitely,  or  beyond  the 
year  1865.  The  existence  of  a  corporation  might  be  destroyed 
by  the  repeal  of  a  statute;  but  we  do  not  think  that  the  exist* 
enee  of  a  corporation  could  be  created  merely  by  such  xepeaL 
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A  corporation  mtiBt  find  something  better  than  the  mere  re«> 
peal  of  a  statute  upon  which  to  found  its  corporate  existence. 
It  certainly  cannot  be  claimed  for  a  corporation,  whose  charter 
has  been  repealed,  and  whose  full  time  for  which  it  was  created 
has  expired,  that  such  corporation  still  exists,  merely  because 
the  statute  limiting  its  existence  was  repealed  at  the  same  time 
its  charter  was  repealed.  Said  town  company  ceased  to  exist 
in  1865,  not  only  as  a  corporation  dt  jure^  but  also  as  a  corpo- 
ration de  facto.  The  last  meeting  held  by  the  company  prior 
to  1859,  prior  to  1865,  and  incleed  prior  to  the  4th  of  July 
1867,  was  held  on  29th  June  1858.  At  this  meeting  the  com- 
pany  elected  officers  for  the  term  of  one  year.  The  next 
meeting  was  held  on  the  4th  of  July  1867.  At  this  meeting 
the  company  again  elected  officers  for  the  term  of  one  year. 
No  other  meeting  was  held  subsequent  to  June  29th  1858,  and 
prior  to  the  commencement  of  this  suit 

But  it  is  claimed  by  the  defendant  in  error,  plaintiff  below, 
that  even  if  said  town  company  did  cease  to  exist  as  a  corpo- 
ration in  1859,  or  in  1865,  still,  that  Krutz  afterward  dealt 
i>«aiin  with  ^^*^  ^^  company  as  a  corporation,  and  recognized 
^SSotT^  its  existence  as  such,  and  therefore  that  he  thereby 
••topi-i.  placed  himself  in  such  a  condition  that  he  must 
forever  afterward  be  estopped  from  questioning  the  corporate 
existence  of  such  company.  Now,  that  Krutz  dealt  with  such 
company,  or  perhaps  more  properly  speaking  recognized  its 
existence,  after  1865,  is  unquestionably  true;  but  whether  he 
recognized  the  existence  of  the  company  as  a  corporation,  or 
only  as  a  copartnership,  is  not  definitely  shown.  The  weight 
of  the  evidence  howefver  would  seem  to  indicate  that  he  did 
not  recognize  it  as  having  such  power,  or  force,  or  legal  ex- 
istence, of  any  kind.  But  still  we  think  he  so  recognized  the 
existence  of  the  company  that  he  would  in  any  proper  soit  be 
held  to  be  estopped  ft*om  denying  his  refsponsibility  for  any 
property  which  ,he  ever  received  from  tiie  company.  This 
Krutz  admits.  He  admits  that  he  is  bound  by  all  the  dealings 
'which  he  bas  ^ver  had  with  tiie  company,  or  with  any  sg^at 
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or  supposed  agent  thereof;  bat  he  simply  denies  that  the 
company  was  a  corporation  when  this  suit  was  commenced; 
atad  he  therefore  claims  that  the  company  had  no  capacity  to 
sue  in  this  action.  He  claims  that  the  proper  action  would 
be  by  some  one  or  more  of  the  members  against  the  others 
for  an  accounting.  The  company  was  organized,  as  we  have 
already  stated,  in  1855.  Krutz  became  a  member  thereof  on 
27th  June  1867,  by  purchasing  one-sixth  interest  therein.  W. 
R.  Wagstaff  also  became  a  member  thereof  at  the  same  time, 
by  purchasing  a  like  interest  in  the  company.  At  the  said 
meetings  of  the  company  held  in  1858  and  in  1867,  Wagstaff 
was  elected  agent  and  secretary  of  the  company — each  time 
for  the  period  of  one  year.  In  1868  Krutz  and  Wagstaff  en* 
tered  into  an  arrangement  for  the  purpose  of  buying  up  all 
the  stock,  and  selling  and  disposing  of  all  the  property  of  the 
company.  In  pursuance  of  this  arrangement  they  did  pur- 
chase nearly  all  of  said  stock,  and  did  dispose  of  nearly  all  of 
said  property.  This  property  consisted  principally  of  town 
lots  in  the  town  or  city  of  Paola.  Wagstaff,  as  the  agent  of 
said  town  cofnpany,  made  all  the  deeds  for  all  the  lots  sold 
and  disposed  of  by  himself  and  by  Krutz,  and  by  the  other 
members  of  the  town  company.  Whether  Krutz  got  more 
than  his  share  of  the  property  of  the  town  company,' or  of  the 
proceeds  thereof,  we  cannot  tell,  for  the  evidence  does  not 
show;  and  this  action  was  not  commenced  for  the  purpose  of 
ascertaining  any  such  thing.  This  action  was  brought  for  ^ 
different  purpose.  It  was  brought  by  Wagstaff,  as  the  agent 
of  the  town  company,  in  the  nanie  of  said  company,  for  the 
purpose  of  recovering  ft*0m  Krutz  all  the  proceeds  supposed 
to  have  been  received  by  Krutz  for  lots  conveyed  by  Wagstaff 
as  agent  of  tiie  compapy.  This  is  about  all  there  is  of  the 
case.  And  firom  this  it  will  be  seen,  that  it  would  be  highly 
Aeti«Bio  inequitable  and  unjust  to  estop  Krutz  from  claiming 
'**"*^  that  said  town  company  no  longer  has  any  corporate 
existence.  The  only  proper  remedy  for  Wagstaff,  or  for  any 
of  the  other  stockholders  of  the  town  -  company,  would-  be  an 
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action  for  an  accounting  between  all  of  such  stockholders,  and 
to  settle  and  close  up  all  the  afiairs  of  the  corporation.  The 
company  should  not  recover  a  judgmeut  against  Krute  for  all 
the  property,  or  the  proceeds'  of  properly,  received  by  him,  for 
in  equity  and  justice  nearly  one-half  of  the  same  belonged  to 
him.  Perhaps  in  equity  and  justice  nothing  should  be  recov- 
ered from  Krutz  either  by  the  company  or  by  any  of  its  mem- 
bers, for  perhaps  in  fact  Krutz  has  not  yet  received  the  full 
amount  of  his  interest  in  the  company.  Other  members  of  the 
company  also  received  lots,  and  sold  lots,  and  perhaps  some- 
thing  is  really  due  from  them  to  him.  But  this  action  shuts  out 
all  inquiries  into  these  matters.  It  shuts  out  all  equitable  ac- 
counting between  the  members  of  the  company,  and  between 
the  company  and  its  members.  By  it,  Krutz  must  pay  the 
company  or  its  agent  for  all  the  lots  he  has  ever  received,  or 
sold,  although  perhaps  he  has  not  yet  received  his  full  share  of 
the  property  from  the  company.  This  is  not  rights  Except 
for  some  rule  of  public  policy,  or  of  equitable  es- 
'pS^^buo^'^  toppel,  this  action  cannot  be  maintained;  for  it  is 

POUCJ.  11.1 

brought  in  the  name  of  the  company,  as  a  corpo- 
ration, when  in  fact  no  such  corporation  exists.  The  company 
really  has  no  capacity  to  sue  as  a  corporation.  It  does  not 
claim  to  sue  as  a  copartnership;  but  if  it  did,  it  could  not  sue 
one  of  its  own  members,  as  has  been  done  in  this  case.  Now 
we  know  of  no  ground  of  public  policy,  or  of  equitable  estop- 
pel, that  would  prev'ent  the  defendant  from  setting  up  in  this 
action  the  defense  that  said  company  has  no  .existence  as  a  cor- 
poration. Public  policy,  and  equity,  as  well  as  the  law,  required 
that  this  company  should  cease  to  exist  as  a  corporation  in 
1859,  or  in  1865 ;  that  it  should  close  up  its  affidrs  as  a  corpo- 
ration as  speedily  as  possible,  and  tlvtt  each  member  of  the 
company  should  then  receive  his  dae  proportion  of  the  prop- 
erty of  the  company.  And  it  is  not  in  accordance  with  either 
public  policy,  or  equity,  or  law,  that  the  company  should  still 
claim  to  have  a  corporate  existence,  and  should  now  harass 
its  own  members  by  bringing  suits  against  them  wMch  it  can 
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maintain  only  in  the  capacity  of  a  corporation.  This  suit  is 
not  equitable.  If  Exutz  has  not  received  more  than  his  share 
of  the  property  of  the  company,  he  should  not  be  compelled 
to  pay  to  this  supposed  corporation,  or  to  its  ageut^  f  79956.04. 
It  would  not  be  equitable  to  allow  this  defunct  corporation  to 
recover  this  amount  from  him,  when  perhaps  upon  a  final  ac- 
counting and  settlement  the  same  or  a  greater  amount  should 
be  paid  back  to  him.  The  only  remedy  of  the  defendant  to 
defeat  this  inequitable  action  is  to  show  the  &ct  that  the  town 
company  as  a  corporation  no  longer  exists.  But  if  he  can  be 
prevented  from  showing  tl^is  fact  by  the  interposition  of  what 
is  supposed  to  be  an  equitable  estoppel,  then  an  equitable  es- 
toppel may  be  invoked  against  equity,  and  to  defeat  equity. 
This  would  be  a  new  use  of  equitable  estoppel.  Where  it  is 
equitable  however  to  estop  a  party  from  denying  th#  existence 
of  a  corporation,  it  is  often  done,  and  is  usually  so  done;  and 
it  could  probably  be  so  done  in  this  case  if  it  were  equitable 
to  do  so.  Sometimes  also  upon  grounds  of  public  policy,  and 
not  upon  any  grounds  of  equitable  estoppel,  parties  are  not 
allowed  to  question  the  existence  of  a  corporation.  Thus, 
where  there  is  a  law  under  which  a  corporation  may  exist,  and 
under  which  the  corporation  in  question  is  acting,  and  claim- 
ing to.  exist,  and  is  a  corporation  de  facto,  and  the  only  ground 
for  claiming  that  such  corporation  does  not  exist  is  some  irreg- 
ularity in  its  organization,  or  some  ground  for  a  forfeiture  of 
its  charter,  private  persons,  whether  members  of  the  supposed 
corporation  or  not,  are  not  allowed  in  collateral  proceedings 
to  question  the  existence  of  such  corporation.  But  that  is 
not  this  case.  In  this  case  there  is  no  law  under  which  the 
company  is  acting,  or  claiming  to  exist;  and  the  supposed 
law  under  which  the  company  claims  to  exist  was  repealed  in 
1859.  Hence,  unless  equitable  estoppel  can  be  invoked,  the 
defendant  cannot  be  precluded  from  interposing  as  a  defense 
the  non-existence  of  the  plaintiff  as  a  corporation.  But  as  we 
have  already  seen,  equitable  estoppel  cannot  be  invoked  in  this 
case,  because  it  would  be  inequitable  to  permit  it  to  be  done. 
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Usually,  before  equitable  estoppel  can  be  invoked,  some  fraud 
or  overreaching  must  have  intervened.  But  no  fraud  or  over^ 
reaching  intervened  in  this  case.  Both  Krutz  and  WagstaflT 
acted  in  the  best  of  faith,  so  &r  as  is  shown.  Neither  bad 
any  intention  of  defrauding  the  other,  or  of  defrauding  the 
company,  or  of  defrauding  any  member  thereof.  But  after 
acting  harmoniously  together  for  a  long  time,  a  misunder- 
standing arose  between  them,  and  this  action  was  commenced 
as  a  result  of  such  misunderstanding.  And  it  was  commenced 
under  a  misapprehension  as  to  the  3tatus  of  the  town  company. 
The  parties  commencing  it  evidently  supposed  that  the  town 
company  still  existed  as  a  corporation,  and  therefore  that  this 
action  was  the  only  proper  remedy.  They  evidently  did  not 
think  that  this  action  would  do  Mr.  Krutz  the  injustice  that  it 
must  necessarily  do  him  if  it  should  be  sustained.  The  invok- 
ing of  the  aid  of  estoppel  was  evidently  an  afterthought 
The  judgment  must  be  reversed. 

All  the  Justices  concurring. 


Thb  Statjb  of  Kansas  v.  Thb  Rbpublioah  Btvbr  Bbidob. 

Com  PANT. 

1.  Mandamus;  Mere  Oontract  Obligations,    Obligations  arising  upon  oontract. 
merely,  and  involving  no  trust,  cannot  be  enforced  by  mandamos. 

2. A  Bridge  Company  was  organized  and  chartered  to  erect  a  toU- 

bri()ge  over  tlie  Republican  river,  on  the  public  highway  leading  from 
Fort  Riley  to  JTanction  City,  in  the  county  of  Davis,  under  "an  act  to- 
enable  the  trustees  of  colleges,  academies,  universities,  and  other  insti- 
tutions, societies,  and  companies,  to  become  bodies  corporate,"  approved 
9th  February  1859.  Said  Bridge  Company  thereafter  accepted  the  terms^ 
and  conditions  of  the  act  of  the  legislature  of  2eth  February  1667,  accept- 
ing a  certain  grant  of  land  from  the  United  States  to  the  stite  of  Kansas- 
for  bridge  purposes,  and  authorizing  said  Bridge  Company  to  construct 
such  bridge,  and  thereafter  completed  the  bridge  as  provided  in  said  act, 
and  at  once  notified  the  governor  of  Kansas  that  the  bridge  had  beei^ 
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completed.  The  governor  examined- and  accepted  the  bridge,  and  the 
company  tiierenpon  deposited  with  the  goyernor  Batisiactory  sarety  and 
goarantieg  to  the  state,  fully  indemnifying  it  against  any  loss  or  losses  by 
reason  of  the  guaranty  given  by  the  state  of  Kansas  to  the  United  States, 
and  received  a  patent  for  the  four  thdnsand  acres  of  land  granted  to  the 
state  of  Kansas  to  aid  in  the  construction  of  a  bridge  over  the  Republi- 
can river.  Ifebt,  That  vrhen  the  company  thereafter  allows  and  suffers 
said  bridge  to  decay  and  f&ll  into  the  river,  and  become  unfit  for  use,  the 
state  of  Kansas  cannot  compel  the  company  to  rebuild^  keep  up,  and 
maintain  forever  the  isald  bridge,  by  a  writ  of  mandamus. 

8. The  remedy  which  the  state  has,  if  any  exists,  is  by  an  action 

upon  the  surety  and  guaranties  taken  and  accepted  from  the  company  to 
fully  indemnify  the  state  from  all  loss. 

[Cases  in  which  mandamus  will  not  lie:  BUjU  v. RobisMon,  1-lSS;  State  v,  Mcr 
OrUhtiy  4-250;  Sate  v.  Qmrn're^  4-261 ;  StcUe  dl  Mayor  et  aj.,  4-430;  Husaey  v. 
Hamilton,  5-462;  StaU  v.  Bridgman,  6^58;  Bobbett  v.  siaU,  10-9;  StaU  v: 
Common,  11-66;  E.  B,  v.  Ckmm'rs,  \2-l27;  Shepard  v,  Peyton,  12-616;  State 
v.Stevent,  23-456;  HaU  v.Stewatt,  23-396;  SlaJU  v.  Ckmm're,  26-419;  Stale  v. 
Obiiim>«,  28-67;  State  v,  Omm're,  ^1-460;  Edcms  v.  Thomae,  3^-469;  Biehap 
%Mugler,  3S-145;  contra,  see  Biyson  t.Spaulding,  20-427,"] 

Original  Proceedings  in  Mandamus. 

Mandamus,  to  compel  the  Bepvbliean  River  Bridge  Company 
to  rebuild  and  maintain  a  certain  bridge  across  the  Republican 
river.  Said  Bridge  Company  was  organized  in  1864.  The 
charter,  as  filed  in  the  office  of  the  secretary  of  state,  11th 
November  1864,  (omitting  the  certificate  of  acknowledgment 
of  the  execution  thereof,)  is  as  follows: 

Thb  undersiqvbd  hereby  certify,  that  they  have  this  day  associated 
themselves  into  a  Bridge  Company,  under  the  act  pf  the  Legislature  of  the 
State  of  Kansas,  entitled  "An  act  to  enable  the  trustees  of  colleges,  acade- 
mies, universities,  and  other  institutions,  societies,  and  companies  to  be- 
come bodies  corporate,"  approved  February  9th  1859,  to  be  known  as  the 
"Republican  Biver  Bridge  Company;"  that  the  object  for.  which  said  com- 
pany is  formed  is  the  erection  of  a  toll*bridfl«  over  the  Republican  river, 
on  tiie  public  highway  leadinj;  from  Fort  Kiley  to  Junction  City^  in  the 
ootinty  of  Davis  and  State  of  Kansas;  that  the  capital  stock  of  said  com- 
pany shall  be  thirty  thousand  dollars,  divided  into  shares  of  fifty  dollars 
eact. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names,  and  affixed 
oar  seals,  this  5th  of  November  1864. .         Bobert  McBratney.    Fl.s.'* 
P.  Z.  Taylob.  [l-s.!    '  Damijsl  Mitchell.         |l.s.| 

Wh.  K.  Babtlbtt.     Li"SJ  GuBRDON  £.  Bbatbb.     [L.S.' 

Thereafter  the  corporators  aforesaid  opened  the  books  of 
the  said  Bepixblioan  Biv«r  Bridge  Company  for  sabscription 
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to  the  capital  stock  thereof,  and  the  following-nam^d  persons 
subscribed  to  the  capital  stock  of  said  company,  and  became 
stockholders  and  members  thereof,  to-wit:  James  Streeter, 
S.  M.  Strickler,  Hiram  F.  Hale,  William  S.  Blakely,  E.  S. 
Stover,  A.  W.  Callen,  James  M.  Harvey,  J.  H.  Gillpatrick^  S. 
D.  Houston,  Thos.  L.  Price,  Jas.  H.  Seger,  and  others  un- 
known. 

On  the  2d  of  March  1867,  the  following  joint  resolution  of 
congress  was  passed  and  approved,  to-wit: 

A  Joint  Resolution  for  the  Reduction  of  the  Military  Reseryation  of  Fort 
Riley,  and  to  grant  Land  for  Bridge  purposes  to  tne  State  of  Kansas. 

Be  U  resolved  by  the  Senate  and  Hotue  of  BeprfsentaUoei  of  the  IMted  States  qf 
America  in  Congress  assembled.  That  the  southwestern  boandary  of  the  mili- 
tary reservation  of  Fort  Riley,  in  the  state  of  Kansas,  be,  and  the  same  is 
hereby,  declared  to  be,  hereafter,  the  channel  of  the  Republican  river,  from 
its  mouth  to  the  point  where  said  riveY  intersects  the  present  western  line 
of  said  reservation :  and  the  land  released  from  said  reservation  and  lying  be- 
tween the  Smoky  Mill  and  Republican  rivers,  is  hereby  granted  to  the  state 
of  Kansas  to  aid  in  the  construction  of  a  bridge  over  the  Rei>ublican  river, 
on  the  public  highway  leading  through  the  present  reservation;  but  upon 
the  express  condition,  that  this  ^ant  shall  be  accepted  by  the  state  of  Kan- 
sas, with  a  guaranty  siven  by  said  state,  by  an  act  of  the  legislature  thereof, 
that  said  bridge  shall  be  kept  up  and  maintained  in  ffood  condition,  and 
shall  be  free  to  the  use  of  the  government  of  the  Uni tea  States,  for  all  tran- 
sit purposes,  forever,  without  tolls  or  charges;  and  on  such  acceptance  and 
guaranty  bein^  filed  in  the  oflSoe  of  the  Secretary  of  the  Interior,  together 
with  the  oertihoate  of  the  governor  of  Kansas  that  a  good  and  permanent 
bridge  has  been  constructed  over  the  said  Republican  river,  it  shall  be  the 
duty  of  said  secretary  to  issue  patent,  for  the  land  hereby  granted,  to  the 
state  of  Kansas,  or  to  such  company  as  may  be  authorized  by  act  of  the 
legislature  of  said  state  to  construct  said  bridge:  Provided  however,  That 
nothing  herein  contained  shall  be  construed  to  interfere  with  any  grant  of 
any  part  of  said  land  heretofore  made  by  the  United  States. 

While  said  joint,  resolution  was  pending  in  congress,  and 
before  its  final  passage  and  approval)  the  legislature  of  Kansas 
passed  the  following  act: 

Ch.  34^  Laws  op  1867. — Ak  Act  accepting  a  certain  grant  of  land  from  the  ' 
United  States  to  the  state  of  Kansas  for  bridge  purposes,  and  authorizing 
the  Republican  River  Bridge  Company  to  construct  such  bridge. 

Be  it  enacted  by  the  Legislature  of  the  State  of  Kansas,  That  the  joint  resolu- 
tion passed  by  the  congress  of  the  United  States  at  the  39th  session  thereof, 
and  entitled  *'A  joint  resolution  for  the  reduction  of  the  military  reserva- 
tion of  Fort  Riley,  and  to  grant  land  for  bridge  purposes  to  the  state  of 
Kansas,"  be  and  the  same  hereb]^  is  accepted  by  the  state  of  Kansas,  upon 
the  terms  and  conditions  tlierein  named;  and  the  guaranty  therun  re- 
quired, ''that  a  bridge  shall  be  constructed  over  the  Republican  river  on 
tne  public  highway  leading  through  the  present  Fort  Riley  military  reserva- 
.tion,  and  that  sata  bridge  shall  be  kept  up  and  inamtnliied  in  goiod  oonctl- 
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tion,  andehajl  be  free  to  the  use  of  the  goTerhraent  of  the  United  States, 
and  the  citizens  of  the  state  of  Kansas,  for  all  transit  purposes  forever, 
wiihoat  tolls  or  charges,*'  is  herebv  given. 

Sia  2.  The  Republican  River  &idge  Company,  of  Davis  oounty,  whose 
certificate  of  incorporation  was,  on  the  11th  day  of  November  1864,  filed  in 
the  secTetary  of  state's  oftice,  is  herebv  authorized  and  empowered  to  pro- 
ceed under  its  charter  to  construct  saia  bridge. 

Sjbc:  S.'It  shall  be  the  duty  of  said  Republican  [River]  Bridge  Company  / 
to  complete  said  bridge  within  one  yfe&r  from  the  date  of  the  passe^ 
and  approval  of  this  act;  and  immediately  after  the  completion  of  said 
bridpe,  it  shall  be  the  duty  of  said  bridge  company  to  notify  the  governor 
of  this  state  that  such  bridge  has  been  completed^  whereupon,  within  ten 
days  after  receiving  such  notice,  the  governor  shall  m  person,  together  with 
a  competent  engineer,  proceed  to  examine  said  bridge;  and  if  upon  such 
examination  the  governor  shall  find  that  a  good  and  permanent  bridge  has 
been  bv  said  Republican  River  Bridge  Company  constructed  over  the  said 
HepubUcan  river,  it  shall  be  his  duty,  within  ten  days  thereafter,  to  certify 
the  same  to  the  Secretary  of  the  Interior,  which  certificate,  together  with 
a  certified  copy  of  this  act,  shall  be  by  the  governor  transmitted  to  the  Sec- 
retary of  the  interior,  at  Washington,  D.  C.,ibr  the  purpose  of  having  [the] 
same  filed  in  his  office;  and  the  governor  shall,  at  the  time  bf  transmitting 
said  certificate  and  copy  of  this  act,  also  transmit  to  the  Secretary  of  the 
Interior  a  request  that  he  issue  patent  for  the  land  mentioned  and  de- 
eeribed  in  the  joint  resolution  of  congress  referred  to  in  the  first  section  of 
this  act,  to  said  Republican  River  Bridge  Company. 

Ssai.  Before  the  governor  shall  make  request  to  the 'Secretary  of  the 
Interior  to  issue  patent  to  said  land,  to  said  Rej>ublican  River  Bridge  Com- 
pany, as  provided  in  the  preceding  section  8,  said  Republican  River  Bridge 
Company  shall  deposit  with  the  governor  satisfactory  surety  and  guaranties, 
fully  indemnifying  the  state  of  Kansas  against  any  loss  or  losses  by  reason 
of  the  guaranty  herein  given  by  the  state  of  Kansas  to  the  United  States. 

Ssa  6.  Thift  act  shall  take  efiect  and  be  in  force  from  and  after  its  pas- 
sage, and  publication  in  the  Leavenworth  Evening  Bulletin. 

Approved  February  26, 1877 :  S.  J.  Crawford,  Governor. 

The  information  for  the  alternative  writ  of  mandamus, 
alleged,  among  other  matters,  that  said  Bridge  Company  ^^  ac- 
cepted from  the  state  of  Kansas  the  said  grant  of  land,  with 
all  the  conditions  which  the  United  States  imposed  upon  the 
state  of  Kansas,"  and  'deposited  with  the  governor  of  the 
state  of  Ejtnsas  satisfactory  surety  and  guaranties,  fully  in- 
demnifying the  state  of  Kansas  against  any  loss  or  losses  hy 
reason  of  the  guaranties  given  by  the  state  of  Kansas  to  the 
United  States;  that  it  thereby  became  the  duty  of  said  Bridge 
Company  to  construct  said  bridge  over  the  said  Republican 
river,  in  compliance  with  the  conditions  named  and  the  guar- 
antiee required  from  the  state  by  the  said  joint  resolution, 
to-wit,  that  the  said  bridge  should  be  constructed,  kept  up, 
and  maintained  in  good  condition,  etc.,  forever;"  that  said 
Bridge  Company  did  thereupon  construct  said  bridge  as  re- 
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quired  by  law^  and  said  bridge  was  daly  inspected,  examined, 
and  accepted  by  S.  J.  Crawford,  governor  of  the  state  of 
Kansas,  on  the  20th  of  December  1867;  that  said  Bridge  Ooni- 
party  deposited  with  the  governor  a  bond  executed  by  certain 
sureties,  and  then  and  there  became  obligated  "  to  keep  up 
and  maintain  said  bridge  in  good  condition  forever,  and  to 
fiilly  indemnify  the  said  state  of  Kansas  against  any  loss  or 
losses  by  reason  of  the  guaranty  given  by  the  said  state  of 
Kansas  to  the  United  States; "  that  by  reason  of  the  premises 
said  Bridge  Company  ^^  became  entitled  to  receive  a  patent,  and 
did  receive  and  accept  a  patent  from  the  United  States"  for 
about  4,000  acres  of  land  so  as  aforesaid  granted  to  the  state 
for  bridge  purposes,  *^  and  it  thereby  became  the  duty  of  said 
company  to  keep  up  and  maintain  said  bridge  in  good  condi- 
tion and  repair  forever;"  that  said  company  "has  neglected, 
failed,  and  omitted  to  keep  up  and  maintain  said  bridge  in 
good  condition  and  repair,  but  has  allowed  and  suffered  said 
bridge  to  rot  and  decay,  and  to  become  unsafe  and  useless, 
and  for  a  long  time  dangerous,  and  that  said  bridge  did  finally 
give  way  and  fall  into  the  river,  a  total  wreck,  on  the  20th  of 
August  1877;"  and  that  said  company  "has  failed,  neglected 
and  omitted  to  reconstruct  and  rebuild  said  bridge,  and  the 
said  bridge  is  now  a  total  wreck,  and  wholly  unfit  for  use." 

The  lands  patented  to  the  Bridge  Company  were  divided  up 
and  sold  to  bona  fde  purchasers.  The  corporation  became  in- 
solvent; the  bond  became  worthless  as  a  security;  and  in  1877 
the  bridge  fell  into  the  river  and  became  a  wreck.  The  official 
authorities  of  the  United  States  reminded  the  governor  of  the 
state  of  Kansas  of  the  legislative  guaranty  of  1867,  and  de- 
manded that  the  bridge  should  at  once  be  repaired  and  put  in 
condition  for  transit  purposes.  The  governor  notified  the 
company  of  the  demand  of  the  United  States,  and  the  com- 
pany failing  to  take  any  steps  to  comply  with  this  request,  this 
action  was  brought  by  the  attorney-general. 

An  alternative  writ  of  mandamus  was  issued,  commanding 
and  requiring  the  Bridge  C<mpaMy  *•  immediately"  to  rebuild 
and  reconstruct  said  bridge,  and  to  have  it  completed  by  the 
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25th  of  October  1877,  and  to  thereafter  keep  up  said  bridge, 

and  maintain  it  in  good  repair  forever,''  or  to  show  cause  on 

the  24th  of  November  1877,  at  10  o'clock  a.  m.  of  said  day, 

why  it  has  not  done  so.     On  the  return-day  of  said  writ  the 

defendant  appeared  and  filed  the  following  motion  to  quash 

said  writ: 

{Title.)  "Now  comes  the  defendant  in  the  above  entitled 
case,  and  moves  the  court  to  quash  the  alternative  writ  of 
mandamus  issued  therein,  on  the  ground  that  the  facts  stated 
in  said  alternative  writ  are  not  sufficient  in  law  to  constitute  a 
cause  of  action  against  said  defendant." 

The  case  was  heard  at  the  January  Term  1878  of  this  court, 
and  the  subjoined  opinion  was  filed  on  the  19th  of  June  1878. 

WUlard  Davis y  attorney-general,  and  H.  B.  Johnsmj  for  The 

State. 

OUlpatrick  ^  ThylcTy  McClvre  ^  Humphrey y  and  James  Ket- 
neTj  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  On  the,  25th  of  September  1877,  this  court, 
upon  the  motion  of  Hon.  Willard  Davis,  the  attorney-general 
for  the  state,  allowed  an  alternative  writ  of  mandamus  against 
the  Republican  River  Bridge  Company,  of  Davis  county,  com- 
manding the  company  to  reconstruct  a  bridge  built  in  1867 
over  the  Republican  river,  on  the  public  highway  leading  from 
Fort  Riley  to  Junction  City,  in  Davis  county,  or  show  cause 
why  it  had  not  done  so.  On  the  return  of  the  process  the  de- 
fendant appeared,  and  moved  to  quash  the  writ,  on  the  ground 
that  the  facts  stated  therein  were  not  sufficient  in  law  to  con- 
stitute a  cause  of  action  against  the  company.  The  writ  re- 
cited the  original  charter  of  the  company,  filed  in  the  office  of 
the  secretary  of  state  on  November  11th  1864,  and  which  set 
forth  that  the  object  for  which  the  company  was  formed  was 
the  erection  of  a  toll-bridge  over  the  Republican  river  at  th« 
place  above  named;  the  joint  resolution  of  congress,  of  2d 

March  1867 j  releasing  frdm  the 'military  reservation  at  Fort 

^1 
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Riley  all  that  part  of  the  reserve,  lying  and  being  between  the 
Republican  and  Smoky  Hill  rivers,  to-wit,  about  4,000  acres 
of  land,  and  granting  the  same  to  the  state  of  Kansas  to  aid  in 
the  construction  of  a  bridge  over  the  Republican  river,  on  the 
public  highway  leading  through  the  reservation,  upon  the  con- 
dition that  the  grant  should  be  accepted  by  the  state,  with  a 
guaranty  given,  by  an  act  of  the  legislature,  that  the  bridge 
should  be  kept  up  and  maintained  in  good  condition,  and  be 
free  to  the  use  of  the  government  of  the  United  States  for  all 
transit  purposes /orerer,  and  without  tolls  or  charges;  the  special 
law  of  the  legislature  of  26th  February  1867,  accepting  the 
gritnt  of  congress,  obligating  the  state  to  comply  with  the 
terms  of  the  joint  resolution,  and  authorizing  the  bridge  com- 
pany to  proceed  under  its  charter  to  construct  the  bridge;  that 
by  said  act  of  February  26th  it  became  the  duty  of  the  com- 
pany to  complete  the  bridge  within  one  year  from  the  approval 
of  the  same,  and  deposit  with  the  governor  satisfactory  surety 
and  guaranties  to  fully  indemnify  the  state  against  any  loss  or 
losses  by  reason  of  the  guaranty  ^ven  by  the  state  to  the 
United  States,  and  its  right  to  receive  therefor  a  patent  for 
all  said  lands  so  released  from  the  military  reservation  and 
granted  to  the  state.  The  writ  further  recited,  that  the  bridge 
company  accepted  from  the  state  the  grant  of  land;  that  it 
constructed  the  bridge  as  required  by  the  act  of  February  26th 
1867;  that  it  gave  its  guaranty  and  obligation  to  indemnify 
the  state  against  any  loss  or  losses  by  reason  of  its  legislative 
guaranty  to  the  United  States,  and  afterward  received  and  ac- 
cepted a  patent  for  the  4,000  acres  of  land;  that  it  neglected^ 
failed  and  omitted  to  keep  up  and  maintain  the  bridge  in  good 
condition  and  repair,  but  allowed  and  suffered  it  to  rot,  decay, 
and  become  unsafe,  and  finally  to  fall  into  the  river,  a  total 
wreck,  and  that  since  then  it  had  failed,  neglected  and  omitted 
to  reconstruct  and  rebuild  the  bridge. 

The  question  is  raised  by  the  motion  of  the  respondent, 
which  is  equivalent  to  a  demurrer  to  a  petition  in  an  ordinary 
action,  whether,  under  the  joint  resolution  of  congress,  the  act 
of  the  legislature  of  Februfu*y  26th  1867,  and  the  fieicts  recited. 
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any  dniy  has  been  omitted  which  cau  be  enforced  by  a  writ  of 
mandamus  against  the  company.  The  qxiestion  to  be  decided 
is,  not  whether  the  state  is  entitled  to  relief  from  the  unfortu- 
nate position  in  which  it  is  liable  to  be  placed  by  the  failure  of 
the  respondent  to  keep  up  and  maintain  the  bridge  over  the 
Kepublican  river  in  a  good  condition,  but  whether  it  is  en- 
titled to  the  reliief  demanded,  that  is,  a  writ  of  mandamus  to 
have  the  bridge  rebuilt  and  forever  kept  in  repair. 

A  writ  of  mandamus  may  only  issue  to  an  inferior  tribunal, 
corporation,  board,  or  person,  to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins  as  a  duty,  resulting 
from  an  office,  trust,  or  station,  (civil  code,  §  688,  as  amended 
laws  1870.  ch.  87,  §  28,)  and  may  not  issue  in  such  cases  where 
there  is  it  plain  and  adequate  remedy  at  law.  (Code,  §  689.) 
Now  if  there  is  a  specific  duty  imposed  by  law  upon  the  re- 
spondent, resulting  from  an  office,  trust,  or  station,  and  no 
other  adequate  or  specific  remedy  is  provided  for  its  enforce^ 
ment,  the  writ  of  mandamus  may  be  granted  in  this  case;  but 
if  no  such  duty  is  enjoined,  or  if,  being  enjoined,  there  is  an- 
other adequate  remedy,  then  the  writ  does  not  lie.  As  the 
object  of  the  bridge  company,  under  its  charter,  was  the  erec- 
tion of  a  toll-bridge,  there  is  no  obligation;  either  imposed  or 
assumed,  on  the  part  of  the  corporation,  within  the  terms  of 
its  charter,  to  maintain  forever  a  bridge  of  the  character 
named  in  the  application  before  us.  It  cannot  be  said  in  this 
case,  that  the  state  may  proceed  by  mandamus  to  compel  the 
company  to  rebuild  on  die  ground  that  the  company,  having 
entered  upon  the  exercise  of  its  charter  franchises,  owes  a 
duty  to  the  public  which  it  cannot,  at  its  caprice,  abandon. 
It  is  conceded  by  the  learned  counsel  for  the  state,  that  the 
charter  of  this  company  is  permissive,  and  not  obligatory; 
that  the  company  could  build  the  bridge  or  not,  at  its  elec- 
tion ;  that  the  mere  exercise  of  a  permissive  right  to  build  the 
bridge  would  not  create  the  legal  duty  to  maintain  it  forever; 
and  that  the  company  is  not  precluded  by  anything  in  its 
charter  firom  abandoning  its  franchise  at  any  time.  K  then, 
this  action  cannot  be  maintained  under  authority  to  compel 
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the  company  to  exerciee  its  corporate  powera  originally 
granted  or  obtained  by  its  charter,  the  significant  query  is  at 
once  suggested,  what  duty  is  specially  enjoined,  which  has 
been  omitted?  Counsel  for  the  state  say  the  bridge  in  ques- 
tion was  built  under  the  act  of  the  legislature  of  26th  Feb- 
ruary 1867,  and  not  under  its  original  charter.  This  is  true; 
and  we  turn  to  that  act  to  ascertain  the  specific  duties,  if  any, 
commanded  to  be  performed.  They  were,  first,  to  complete 
the  bridge  within  one  year  from  the  date  of  the  approval  of 
the  law;  seeondj  to  notify  the  governor  of  the  state  imme- 
diately of  its  completion ;  and  third,  to  deposit  with  the  govern 
nor  satisfactory  surety  and  guaranties,  fully  indemnifying  the 
state  against  any  loss  or  losses  by  reason  of  the  guaranty 
given  by  the  state  to  the  United  States.  All  these  (Aties  were 
promptly  and  fully  complied  with  in  1867,  to  the  satisfaction 
of  the  governor  of  the  state;  and  there  is  no  special  duty  left 
undone  expressly  enjoined  by  the  said  act 

The  counsel  for  the  state  argue,  however,  that  the  accept- 
ance of  the  act  of  26th  February  1867,  hy  the  bridge  company, 
carried  with  it  the  implied  agreement  or  understanding  that 
the  company  would  keep  the  bridge  constructed  by  it  in  repair 
for  all  time.  Admit  that  this  was  the  expectation  of  the  law- 
makers; yet  they  thought  fit  to  protect  the  state's  interests 
only  by  a  personal  bond.  A  part  of  the  land  might  have  been 
retained  as  security;  or  a  lien  for  repairs  of  .the  bridge  might 
have-remained  upon  the  land  for  all  time;  and  in  other  ways 
indemnification  could  have  been  amply  secured.  The  state 
however  deemed  it  advisable  to  accept  a  personal  bond  as  its 
sole  security;  and  the  only  relation  the  bridge  company  sus- 
tained to  the  state,  arising  upon -the  bond,  is  purely  a  contract 
relation,  for  the  violation  of  which  there  is  an  adequate  rem- 
edy at  law.  We  look  in  vain  through  the  charter  of  the  com- 
pany, the  joint  resolution  of  congress,  and  the  act  of  1867,  fop 
any  duty  unperformed,  specially  enjoined  by  law,  resulting 
from  an  office,  trust,  or  station.  Even  the  implied  obligation 
was  secured,  or  attempted  to  be  secured,  by  a  penal  bond, 
which,  when  taken,  was  acceptable.     Under  this  view,  there  ia 
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no  legal  dtxtj  ezLsting  which  ean  be  enforced  by  a  writ  of  man- 
<iamu8.  That  the  venture  taken  by  the  state  is  likely  to  prove 
anprofitable;  that  the  means  furnished  by  congress  to  build 
^nd  maintain  the  bridge  are  exhausted;  that  the  lands  have 
been  divided  ap  and  sold  to  bona  fide  holders;  that  the  bridge 
is  now  a  wreck,  and  useless;  that  the  bond  of  indemnity  is 
probably  worthless,  and  that  the  state  may  be  required  to 
make  good  its  legislative  guaranty  of  1867,  are  strong  argu- 
ments of  the  recklessness  and  improvidence  of  the  legislation 
which  culminated  in  conferring  upon  the  defendant  the  vast 
estate  of  lands  it  received;  but  these  fEtcts  in  no  ^ay  establish 
any  principle,  or  make  plain  any  duty,  upon  wh||h  the  relief 
prayed  for  can  be  granted.  That  the  action  of  the  legislature 
in  1867  was  unusually  hasty  and  inconsiderate,  is  evidenced 
by  the  mere  statement,  that  the  law  providing  for  the  transfer 
to  a  private  corporation  of  all  the  valuable  lands  granted  to  the 
state  to  aid  in  building  and  maintaining  a  bridge  over  the  Re- 
publican river,  was  approved  on  the  26th  of  February  1867, 
and  the  joint  resolution  of  congress,  making  the  grant  of  these 
lands,  and  upon  which  the  action  of  the  state  was  taken,  was 
not  approved  until  four  days  thereafter,  to- wit,  March  2d.  As 
soon  as  the  vote  had  been  taken  at  Washington  upon  the  joint 
resolution,  the  special  act  of  1867  was  hurried  through  our 
legislature.  That  body  was  so  anxious  to  give  to  the  defend- 
ant these  lands,  upon  the  terms  of  thd  said  act,  that  it  did  not 
defer  action  till  the  resolution  of  congress  was  formally  ap- 
proved by  the  president.  That  such  indecent  haste  should 
finally  result  in  trouble,  vexation,  and  perhaps  disaster  to  the 
state,  is  neither  unexpected  nor  startling.  A  mere  recitation 
of  the  fieicts  of  this  case  affords  a  seeming  verification  of  the 
scriptural  proverb,  "  They  who  sow  the  wind,  shall  reap  the 
whirlwind." 

If  we  adopt  the  conclusion  which  has  been  suggested,  that 
instead  of  the  relation  betweien  the  state  and  the  bridge  com- 
pany being  one  purely  of  contract,  special  powers  or  franchises 
were  bestowed  upon  the  defendant  by  the  special  act  of  1867, 
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whioh  it  is  the  right  of  this  coart  to  enforce  to  the  fiiU  extent 
of  compelling  the  company  to  rebuild  and  maintain  forever 
the  bridge,  then  wo  are  met  by  the  insurmountable  barrier, 
that  special  acts  of  our  legislature  conferring  corporate  powers 
are  forbidden  and  void,  (Art  12,  §  1,  State  Const)  "A  power 
that  would  not  be  a  corporate  power  when  exercised  by  an 
individual,  becomes  a  corporate  power  when  exercised  by  a 
corporation."  Qilmore  v,  Norton^  10  Kas.  491.  Viewing  the 
case  in  the  most  favorable  aspect  we  can  for  the  state,  and 
assuming  the  act  of  26th  February  1867,  in  regard  to  the 
rights  conferred  on  the  defendant,  was  valid,  we  have  nothing; 
between  the%tate  and  the  company,  as  a  security  for  the  pro- 
tection of  the  former,  but  the  obligation  of  the  latter,  given  in 
pursuance  of  section  4  of  said  act  of  1867;  and  as  obligations 
arising  upon  contract  merely,  and  involving  no  trust,  cannot  be 
enforced  by  mandamus,  the  motion  of  the  respondent  must  be 
sustained,  and  this  action  dismissed* 

All  the  Justices  concurring. 


E.  H.  Edwards  v.  Andt  J.  Cart. 

Trial;  SdprdaJdon  by  Attorneys,  Waiving  Formal  Trial,  and  far  Entry  of  Judg* 
mentj  Valid,  Two  separate  actions  were  commenced  against  E.  H.  Ed* 
wards,  before  the  same  jastice,  one  by  J.  Q.  Howey,  and  one  by  Andy 
J.  Gary,  to  compel  contribution  from  him,  as  a  co-indorser  on  a  note. 
Both  cases  involved  identically  the  same  facts  and  principles.  The  at- 
torneys for  the  plaintiflb  were  the  same  in  both  cases,  and  the  defendant 
was  represented  by  the  same  attorneys  in  each  case.  The  two  cases  com* 
ing  on  for  trial  at  the  same  hoar,  the  parties  signed  and  filed  a  stipula- 
tion in  the  Gary  case,  **  that  whatever  judgment  shall  be  recovered  against 
said  Edwards  in  the  action  of  Howey  v.  Edwards,  shall  be  entered  and 
shall  stand  also  as  the  judgment  in.  the  case  of  Gary  v.  Edwards,  without 
any  trial,  or  any  other  evidence  as  to  the  amount,  than  the  judgment  in 
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said  case  of  Howey  ▼.  Edwards,  provided  that  said  case  shall  be  tried 
upon  its  merits — the  ooets  to  be  taxed  in  each  case."  Jleldt  That  after 
the  rendition  of  a  judgment  in  accordance  with  the  terms  of  such  stipu- 
lation, such  judgment  will  not  be  held  void  on  the  ground  that  the  stipu- 
lation is  invalid.  The  stipulation  carried  the  case  of  Gary  v.  Edwards 
with  the  case  of  Howey  v.  Edwards,  till  the  rendition  of  the  judgment  in 
the  cases  before  the  justice;  and  the  remedy  of  either  party  aggrieved 
at  the  judgment  thus  rendered  in  favor  of  Gary,  is  by  appeal,  and  a  trial 
denovo. 


Error  from  Labette  District  Court. 

Ikjunction,  brought  by  EdwardSy  to  enjoin  the  collection  of 
a  judgment  rendered  against  him  in  favor  of  Gary,  All  neces- 
sarj  facts  and  proceedings  are  stated  in  the  subjoined  opinion. 
The  judge  of  the  district  court,  at  chambers,  on  the  Ist  of 
September  1877,  dissolved  a  temporary  injunction  theretofore 
granted;  and  from  this  order  Edwards  appeals,  and  brings  the 
case  here  for  review. 

Cory  ^  KimbaUf  for  plaintiff. 
Ward  ^  HorsfaU^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  The  facts  in  this  case  were  substantially  as 
follows:  On  the  28th  of  April  1877,  one  J.  Q.  Howey,  and 
Andy  J.  Cary,  the  defendant  in  error,  commenced  their  sepa- 
rate actions  against  plaintiff  in  error  before  the  same  justice  of 
the  peace,  to  compel  contribution  from  him,  as  a  co-indorser, 
or  guarantor,  on  a  note.  On  the  18th  of  June  1877,'  both 
actions  came  on  for  trial,  and  in  the  case  of  Cary  against 
Edwards,  the  parties  made  and  filed  the  following  stipulation  : 

{Court,  and  I\ile*)  "  Whereas,  There  is  a  case  pending  be- 
tween one  J.  Q.  Howey  and  the  defendant,  E.  H.  Edwards,  in 
the  same  court,  before  the  same  justice,  involving  the  same 
questions,  as  to  the  right  of  said  Howey  (who,  with  said  Cary, 
plaintiff  herein,  claims  to  be  co-surety  of  the  said  Edwards,) 
to  compel  contribution  of  and  from  the  said  Edwards,  for  an 
amount  paid  by  them  on  a  judgment  in  favor  of  J.  Y.  Pierce, 
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and  aMinst  said  Howey  and  Carey,  rendered  by  W.  P.  Talbot, 
Esq.,  J.  P.,  and  accounting,  by  said  Bdwards,  of  certain  mon- 
eys, received  by  him,  proceeds  of  property  claimed  to  apply  on 
said  debt: 

"  Now  it  is  hereby  expressly'  agreed  and  stipulated,  by  and 
between  the  parties  to  this,  the  above-entitled  suit,  that  what- 
ever judgment  shall  be  recovered  against  said  Edwards  in  the 
*  said  action  of  Howey  v.  Edwards,  shall  be  entered  and  shall 
stand  as  the  judgment  in  this  case,  without  any  trial  in  this 
case,  or  any  other  evidence  as\o  amount  than  the  judgment  in 
the  case  of  Howey  v.  Edwards;  provided,  that  said  case  shall 
be  tried  upon  its  merits;  excepting  also,  the  costs,  which  shall 
be  taxed,  in  either  case,  the  same  as  if  this  stipulation  had  not 
been  made." 

Both  cases  were  continued  to  25th  June  1877,  at  which  time 
the  trial  of  the  Howey  case  commenced  before  a  jury,  and  oc- 
cupied two  days.  At  the  request  of  Howey,  the  justice  of  the 
peace  directed  the  jury,  in  addition  to  the  general  verdict,  to 
find  upon  the  following  written  questions  of  £act: 

"  Ist-When  Edwards  took  the  chattel  mortgage,  were  he 
and  the  plaintiff,  and  one  Cary,  co-sureties,  or  guarantors,  or 
indorsers  of  the  note  first  mentioned? 

"  2d.-At  the  same  time,  was  Edwards  the  payee  and  holder 
of  the  note  and  mortgage  second  named,  as  his  individual 
claim  against  the  mortgagor,  Freeman?" 

The  jury  returned  both  of  said  questions  of  fact  answered 
in  the  affirmative,  and  returned  a  general  verdict  in  favor  of 
Howey.  Whereupon  counsel  for  Howey  announced  in  open 
court,  that  as  it  was  too  late  in  the  evening  for  further  busi- 
ness, they  would  on  the  next  morning  move  the  court  to  ren- 
der judgment  upon  the  special  findings  of  fact,  together  wit^ 
the  general  verdict  of  the  jury,  and  the  undisputed  evidence 
in  the  case.  On  the  next  morning,  counsel  for  both  parties 
appeared  in  court,  and  attorneys  for  Edwards  gave  notice  that 
they  would  move  the  court  to  set  aside  the  general  verdict, 
and  for  judgment  in  favor  of  Edwards  upon  the  efpecial  find- 
ings; and  thereupon,  attorneys  for  Howey  filed  the  motion  of 
which  they  had  given  notice  the  preceding  evening.  The 
hearing  of  both  motions  was^  by.agreemeixt  qf  attome^y^  for  the 
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respective  parties — at  request  of  Edwards'  counsel — set  for 
the  following  morning,  June  28th;  and  upon  June  28th,  at- 
tornejs  for  said  parties  appeared  and  argued  said  motions  for 
plaintiff  and  defendant,  and  submitted  the  same  to  the  consid- 
eration and  determination  of  the  justice,  who  took  the  matter 
under  advisement,  and  the  next  morning  rendered  judg* 
ment  in  favor  of  Howey  for  $185  and  costs;  and  on  the  same 
day,  he  also  rendered  a  judgment  in  the  case  of  Cary  v. 
Edwards,  for  $136  and  costs,  pursuant  to  said  stipulation.  On 
July  9th,  execution  was  issued  on  the  judgment  last  mentioned, 
at  which  time  said  judgment  remained  of  record,  wholly  un- 
paid, without  any  writ  of  error,  appeal,  or  «tay,  and  without  any 
bond  filed  therein,  or  security  therefor.  This  action  was  there- 
upon brought  by  said  Edwards  to  enjoin  the  enforcement  of 
8aid  execution,  and  a  temporary  injunction  was  granted. 
Afterward,  on  motion  of  Gary,  defendant  in  error,  said  injunc- 
tion was  dissolved  by  order  of  the  judge  of  the  district  court. 
This  last-mentioned  order  is  complained  of  by  plaintiff  in 
error. 

Edwards  alleges  as  error,  that  the  stipulation  between  the 
parties  to  this  action,  filed  before  the  justice  on  the  18th  of 
Jane,  is  not  sufficient  to  uphold  the  judgment,  notwithstand- 
ing the  recovery  in  the  case  of  Howey  v.  Edwards;  and  he 
refers  to  GUtinga  r.  Baker,  2  Ohio  St.  21,  as  authority.  While 
it  IB  true,  that  adversary  parties  to  a  suit  cannot  by  contract 
require  the  court  to  try  their  cause  contrary  to  the  established 
rules  of  judicial  proceedings,  and  all  contracts  made  to  effect 
Buch  a  purpose  are  void,  there  is  nothing  in  the  stipulation 
conflicting  with  the  rules  of  judicial  proceedings.  The  cases 
were  pending  at  the  same  time,  before  the  same  justice,  on  a 
similar  cause  of  action,  based  upon  the  same  note,  and  involv- 
ing identically  the  same  facts  and  principles,  and  ought  to  have 
resulted  in  like  judgments.  The  attorneys  for  the  plaintiff  in 
the  case  of  Howey  v.  Edwards  were  likewise  the  attorneys  of 
the  plaintiff  in  Cary  v.  Edwards;  and  Edwards  was  represented 
by  the  same  attorneys  in  both  cases.     The  agreement  was,  that 

if  the  case  of  Howey  v.  Edwards  was  tried  upon  its  merits, 
i7— so  r<u. 
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like  judgment  was  to  be  entered  in  this  case^  as  in  jbhat,  excepts 
ing  the  costs  were  .to  be  taxed  as  if  no  stipulation  had  been 
entered  into.  "We  do  not  construe  such  an  agreement  as  re- 
quiring the  controversy  between  the  parties  to  be  tried  in  court 
out  of  the  ordinary  ra.ode  of  proceeding.  If  the  parties  had 
simply  agreed  to  waive  a  jury^  and  submit  the  case  without 
argument  to  the.  justice,  upon  the  evidence'  produced  in  the 
case  of  Howey  v.  Edwards,  the  stipulation  would  have  been 
substantially  the  same  as  the  one  signed  by  them.  The  stipu- 
lation can  therefore  be  upheld  as  an  agreement  tending  to 
lessen  the  costs  and  expenses  of  the  litigation  between  the 
parties,  and  is  not  void.  At  least,  after  tiie  rendition  of  the 
judgment  in  accordance  with  the  terms  of  such  stipulation, 
such  judgment  will  not  be  held  void  on  the  ground  that  the 
stipulation  was  invalid  and  without  consideration. 

It  is  farther  claimed  that  the  injunction  should  not  have 
been  discharged,  as  it  is  alleged  the  judgment  in  favor  of  Gary 
v.  Edwards  was  absolutely  void,  for  the  reason  that  the  court 
lost  all  jurisdiction  of  the  case.  The  argument  is,  "  that  the 
justice  was  not  authorized  to  continue  the  case  on  his  own 
motion,  from  the  18th  of  June  to  the  25th  of  June;  and  even 
if  he  had  that  power,  the  case  was  discontinued  on  the  25th  of 
June,  as  no  action  was  taken  in  the  case  until  the  29th  of 
June.''  The  answer  to  this  is,  the  stipulation  carried  the  case 
of  Gary  v.  Edwards  with  the  case  of  Howey  v.  Edwards  until 
the  judgments  were  rendered  in  the  cases  before  the  justice. 
The  adjournment  from  the  18th  to  the  25th  of  June  was  made 
when  the  attorneys  were  present;  and  on  the  25th,  the  parties 
and  attorneys  in  the  case  of  Howey  v.  Edwards  were  present 
and  attended  t6  the  case  till  June  29th,  when  that  case  was  de- 
termined; and  thereon  the  justice,  in  pursuance  of  the  written 
stipulation  of  the  parties  in  case  of  Gary  v.  Edwards,  entered 
.a  like  judgment  in  this  case. 

It  is  unnecessary  to  pass  upon  the  question  whether  there 
was  any  error  committed  by  the  justice  in  the  case  of  Howey 
V.  Edwards  in  the  rendition  of  that  judgment,  as  it  is  evident 
the  justice  had  jurisdiction;  and  if  error  was  committed,  the 
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jadgment  was  valid  until  reversed,  and,  under  the  stipulation 
of  the  parties,  constituted  the  ^asis  for  the  rendition  of  the 
judgment  in  the  case  of  Gary  v.  Edwards.  As  the  law  favors 
appeals,  either  party,  notwithstanding  the  stipulation  of  the 
parties,  could  have  taken  an  appeal  from  the  judgment  now 
complained  of,  and  had  a  trial  de  noro,  if  the  proper  steps  had 
been  taken  in  time.  By  pursuing  that  course,  if  any  injustice 
had  been  done  in  the  case  of  Cary  v.  Edwards,  a  complete 
remedy  could  have  been  obtained. 

The  judgment  and  order  of  the  district  judge  dissolving  the 
injunction  heretofore  granted,  is  affirmed. 

All  the  Justices  concurring. 


420 SUPRBME  COURT  OF  KANSAS. 

Greer  t.  Higgina. 

V 
JULY  TBRM,  1878 


PRESENT: 

Hon.  albert  H.  HORTON,  Chibf  Justiob. 

Hon.  DANIEL  M.  VALENTINE,  1  .„^^^,,^,  irr^^^^ 
Hon.  DAVID  J.  BREWER,         '|AssociAra  Jottiobs. 


John  P.  Gbbbr  and  M.  D.  Moobb  v*  Hiram  Higgins. 

1.  Deposition;  Evidbkcb;  Exception  by  Parties  Not  Affected  by  Testimony, 
Where  a  plaintiff  makes  a  general  objection  and  exception  to  a  deposi- 
tion, to  the  effect  that  it  is  incompetent  and  irrelevant^  and  a  large  part 
of  the  testimony  is  clearly  admissible  against  the  party  excepting,  and 
the  portion  of  the  deposition  which  is  incompetent  only  affects  a  oo- 
plaintiff  who  takes  no  exception,  and  the  deposition  is  admitted  in  evi- 
dence and  read  to  the  jury,  there  is  no  cause  for  reversing  the  judgment 
obtained  in  the  action.  [jR.  R.  v,  CfutUr,  19-88;  Abbott  v.  Cbleman,  22-254; 
Humphrey  v.  CoUins,  23-550«  and  case  cited.] 

2. Impeaching  Witness;  Former  Deposition,    Where  the  deposition  of 

a  witness  has  been  read  in  evidence,  and  the  opposing  party  produces 
another  and  conflicting  deposition  by  the  same  witness  in  another  action 
between  the  same  parties,  of  a  prior  date,  and  offers  to  introduce  the 
same  to  impeach  the  witness,  and  the  court  of  its  own  motion  excludes 
the  testimony,  Jteld^  not  error,  as  the  witness  sought  to  be  impeached, 
and  the  party  to  be  affected  thereby,  are  entitled  of  right  to  any  explan- 
ation which  the  witness  can  give  of  the  statements  imputed  to  him.'  The 
attention  of  the  witness  must  be  first  called,  on  cross-examination,  to 
such  prior  contradictory  statements. 

8.  Ebronbous  Instbuctiok,  Oiven  at  Instance  of  Oomplawing  Party.  Where  a 
party  requests  the  court  to  instruct  the  jury,  that  if  a  particular  witness 
(naming  him)  has  knowingly  and  willfully  testified  falsely  in  regard  to 
any  material  fact  in  the  case,  they  must  entirely  disregard  the  testimony 
of  the  witness,  and  the  court  modifies  the  instruction  to  include  all  the 
witnesses,  and  then  gives  the  same,  and  thereafter  the  party  asking  the 
instruction  alleges  the  court  committed  error  in  giving  the  instruction 
thus  modified,  held^  that  aa  the  instruction  is  virtually  in  accord  with  the 
request  of  the  party  allying  error,  the  giving  of  the  same  is  not  a  snfil- 
cient  reason  to  reverse  the  judgment.  [SheUabarger  v,  2fofu»,  15-^554; 
R.  R.  V.  OuUer,  19-88;  Cfarvin  v.  Jennerson,  20-878;  Irwm  «.  Thompson,  27* 
648,  645.] 
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1  TiTLi;  Openy  Notorumtt  and  Exduswe  POBsesnan,  hy  Junior  OraanUi.  Where 
ft  defendimt  poichaaed  real  estate  on  the  4th  day  of  July  1869,  and  ob- 
tained a  deed  of  that  date,  and  thereafter  has  open,  notorious,  and  ex- 
dosive  possession  of  the  premises,  but  fails  to  record  bis  deed  till  20tli 
Angost  1850,  a  plaintiff,  baying  the  property  on  the  16th  of  Angust  1859, 
and  recording  his  deed  the  same  day,  has  notice  of  the  title  and  interest 
of  the  defendant  to  the  property  of  which  be  is  in  fhll  possession  at  the 
date  of  plaintiff's  purchase;  and  the  plaintiff  by  his  subsequent  pur- 
chase obtains  no  title  which  he  can  assert  against  the  defendant  in 
possession  of  the  premises.  {Moore  v.  Beaves,  15-150;  Jokmon  v,  Clark,  18- 
157;  Sch,  DisL  v.  Taylor,  19-287;  Tucker  v.  Vandermark,  21-268,  268;  Holden 
V.  JarreU^  28-109;  Sruee  v.  McBee,  23-382 ;  McNeii  f.  Jordan,  28-16;  Deepen 
«.£icAter,  33-414;  VOey  v.  Fee,  Z^^dO,} 

Error  from  Shavmte  District  Court. 

Ejectment,  brought  by  Greer  and  Moorey  agjiinst  3iggins. 
All  necessary  facts  and  proceedings  are  stated  in  the  sub- 
joined opinion.    Plain ti£fe  bring  the  case  here. 

W.  P.  Douthitty  and  A,  H.  Casey  for  plaintiffs : 

1.  Higgins  lived  on  the  land  with  his  son,  and  Stafford,  for 
more  than  a  year  before  the  date  of  his  deed,  and  there  was 
no  change  in  the  character  or  mode  of  his  possession  and 
occupancy  after  the  making  of  the  alleged  deed  to  him,  until 
after  plaintiffs'  deed  was  recorded.  This  was  not  sufficient 
notice  to  the  plaintiffs:  16  K  H.  385;  82  N.  H.  882;  8  K  H. 
264;  22  Me.  812.;  17  Conn.  694;  6  Gush.  170;  Story's  Agency, 
§140.  Under  the  8th  instruction,  "any/ac^*  must  be  followed 
np,  whether  known  by  the  one,  or  the  other,  of  the  plaintiffs; 
and  such  fact  was  notice  to  and  conclusive  upon  both  plain* 
tiffi  of  defendant's  deed  and  possession.  This  is  not  the  law. 
It  is  only  such  facts  as  would  put  a  prudent  man  on  inquiry 
which  must  be  followed  up,  and  when  reasonably  followed  up 
lead  to  the  truth.  2  Johns.  Oh.  182;  2  Sumner,  486,  566; 
Pomeroy  on  Bern.  Eights,  201,  §167.  A  fact  might  have 
come  to  the  knowledge  of  one  of  the  plaintiffs  and  not  to  the 
other,  which  would  conclude  but  one  of  them. 

2.  Safford  was  Moore's  agent  to  purchase  the  land  of  Staf- 
ford. His  declarations  or  admissions  made  after  the  purchase, 
or  before  the  agency  commenced,  were  inadmissible  to  prove 


42*      SUPREME  COURT.  01  KANSAS. 

Greer  v.  HiggiiUL 

noti66  tO'  Moore,  br  Greer;  and  it  was  error  to  aditiit  such 
evidence:  1  iSreenl.  Ev.,  §118;  17  N.  Y,  188;  UN.  T.  571; 
8  Kas.  519.  If  this  evidence  was  competent,  the  court  should 
have  given  our  instruction,  and  should  have  told  the  jury 
which  plaintiff  (if  either)  was  afiected  by  the  admission  or 
declaration. 

8.  The  witness  Mcintosh,  in  his  testimony  for  defendant, 
testified  that  he  had  known  M.  J).  Moore,  one  of  the  plain- 
tiffs, since  June  1857.  The  plaintiffs  offered  his  deposition  as 
a  whole,  and  for  all  purposes,  taken  prior  thereto  in  a  case 
between  the  same  parties  and  about  the  same  subject-matter, 
in  which  Mcintosh  stated  he  did  not  know  Moore.  No  ob- 
jection was  made  to  the  introduction  of  this  deposition,  but 
the  court  refused  to  allow  any  part  of  it  to  be  read.  The  te?  • 
timony  was  competent,  first,  because  not  objected  to;  second,  for 
the  purpose  of  impeaching  Mcintosh.  1  Qreenl.  Ev.  §§552, 558.  . 

4.  The  5th  and  10th  instructions  were  erroneous,  as  being 
calculated  to  mislead,  as  the  court  failed  to  state  to  the  jury 
that  the  possession  of  defendant,  spoken  of,  must  be  under  his 
deed,  and  claimed  to  be  under  such  deed,  and  also  &iled  to 
tell  the  jury  that  such  possession,  if  obtained  before  the  deed, 
and  continued  jointly  with  Stafibrd,  and  no  visible  change  had 
been  made,  was  not  notice  of  a  conveyance,  and  was  merely 
prima  facie  evidence  of  ownership,  if  exclusive. 

5.  The  court  erred  in  giving  the  11th  instruction,  as  this 
was  not  the  law  in  1878,  when  this  case  was  tried,  if  it  was 
not  the  law  in  1871,  when  SheUabarger  v.  NafuSj  16  Kas.  547, 
was  tried.  8  Kas.  647. 

John  Martin^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  was  an  action  of  ejectment,  brought 
by  the  plaintiffs  in  error  to  recover  a  quarter-section  of  land. 
The  action  was  commenced  on  the  2d  of  October  1869,  was 
Ft»toin«iit  of     afterward  tried  by  a  jury,  and  resulted  in  a  verdict 

^*^'^'  and  judgment  for  the  defendant  From  this  judgu 
ment  a  writ  of  error  was  prosecuted  to  this  court  by  the  plain- 
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tiffs,  and  that  judgment  was  reversed.  (Greer  v.  JBSgginSj  8  Sas. 
519.)  At  the  June  term  1878  of  the  district  court  of  Shawnee 
county,  the  action  was  again  tried,  and  again  resulted  in  a 
verdict  and  judgment  for  the  defendant;  and  the  case  is  now 
before  this  court  for  the  second  time,  at  the  instance  of  the 
plaintiffs.  The  testimony  produced  at  the  June  term  1878, 
was  suhetantially  as  reported  in  8  Kas.  519.  Both  plaintiff 
and  defendant  daim  as  grantees  under  Manfred.  Stafford.  The 
plaintiffs  claim  hy  deed  dated  16th  August  1859,  recorded  the 
same  day.  The  defendant  bases  his  claim  upon  a  deed  dated 
4th  July  1859,  (but  which  was  not  recorded  until  August  20th,) 
and  upon  an  alleged  actual,  open,  visible,  notorious  and  exclu- 
sive possession  of  the  premises  from  said  July  4th,  the  date  of 
his  said  deed.  Plaintifi  claim  that  the  defendant  lived  on  the 
land  with  his  son,  and  his  grantor,  for  more  than  a  year  before 
the  date  of  his  deed,  and  that  there  was  no  change  in  the 
character  or  mode  of  his  possession  and  occupancy  after  the 
execution  of  the  deed  to  him,  prior  to  the  recording  of  the 
deed  to  plaintiff,  on  16th  August  1859. 

Assignments  of  error  are  made  regarding  the  admission 
and  rejection  of  evidence,  and  the  granting  and  refusing  of 
instructions.  As  tending  to  prove  actual  notice  of  defend- 
ant's interest  in  the  premises  prior  to  the  16th  of  August  1859, 
on  the  part  of  the  plaintiflb,  the  defendant  offered  in  evidence 
the  deposition  of  D.  8.  Mcintosh.  So '  much  oi 
Jl2tJ"St**^  this  deposition  as  related  to  a  conversation  be- 
tween Safford  (Moore's  agent)  and  the  witness, 
after  the  execution  of  the  deed  of  August  16th,  was  incompe- 
tent, as  being  an  attempt  to  prove  the  declarations  of  an  agent 
made  after  the  transaction  in  which  he  acted  as  an  agent  was 
closed.  So  much  of  the  deposition  as  appertained  to  the 
statements  and  admissions  of  Greer,  of  his  knowledge  of  the 
deed  of  defendant  at  the  time  he  and  Moore  made  their  pur- 
chase, was  competent,  and  important.  Greer  excepted  to  the 
ruling  of  the  court  in  admitting  such  evidence.  Mwxre  took 
no  excepiunL    The  objections  to  the  deposition  were  simply, 
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that  the  same  was  ^incompetent  and  irrelevant/'  The  ob- 
jections and  exception  were  not  sufficient  A  portion  of  the 
deposition  was  clearly  admissible  against  Greer,  and  he  is  the 
only  party  excepting.  He  failed  to  point  out  or  separate  the 
competent  from  the  incompetent  testimony;  and  his  objection  ^ 
and  exception  were  too  general.  Farther,  the  admission  of 
the  conversations  between  -Mcintosh  and  Safford  only  affect 
Moore,  whose. agent  Safford  was;  and  Greer  was  not  preja- 
diced  by  this  evidence.  He  has  no  right  to  complain  at  this 
action.. 

In  the  deposition  of  Mcintosh,  which  was  read  on  the  trial, 

and  which  was  taken  in  June  1869,  the  witness  stated  he 

had  known  M.  D.  Moore  since  1867.    On  the  part  of  the 

%  im     bin     pl^it^tiffs,  an  attempt  was  made  to  impeach  such  wit- 

SSiSJVy^"'  n^ss   by  introducing  in   evidence    his  deposition 

•tAtements.    ^^^^  ^j^  ^^   jQ^-j^  ^£  Octobcr  1867,  lu  au  action 

then  pending  in  the  district  court  of  Jefferson  county,  in 
this  state,  between  '^  Hiram  Higgins  plaintiff,  and  John 
P.  Greer,  and  M.  D.  Moore  defendants,"  which  contained 
the  statement  that  the  witness  did  not  know  M.  D.  Moore. 
The  court  of  its  own  motion  refused  to  allow  the  deposi- 
tion to  be  read.  This  was  not  error.  The  evidence  was 
incompetent  for  the  only  purpose  that  it  could  have  aided  the 
plaintiffs.  When  it  is  intended  to  discredit  a  witness  by  show- 
ing that  he  has,  on  a  former  occasion,  made  a  statement  incon- 
sistent with  one  made  on  trial,  it  is  requisite,  generally,  to  ask 
him,  on  cross-examination,  whether  he  has  not  made  such  prior 
contradictory  statement.  Only  upon  a  denial,  direct  or  quali- 
fied, by  the  witness,  that  such  a  statement  was  made,  can 
proof  of  it  be  offered.  The  true  principle  of  the  rule  seems 
to  be,  that  the  witness,  whose  testimony  is  to  be  impeached, 
and  the  party  to  be  affected  thereby^  are  of  right  entitled  to 
«ny  explanation  which  the  former  can  give  of  the  statements 
imputed  to  him.  The  fact  that  the  depositions  of  the  witness 
were  used,  or  attempted  to  be  used,  in  the  absence  of  the  wit- 
ness^ in  nowise  changes  the  rule  of  law  in  this  respect    The 
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depofiitioD  attempted  to  be  offered  in  evidence  by  plaintiffs, 
was  taken  nearly  two  years  before  the  one  read  by  defendant 
on  the  trial;  hence  in  this  case  there  was  no  excuse  for  the 
plaintiffs  failing  to  appear  and  examine  him  concerning  his 
fonoQier  statement,  if  they  wished  to  introduce  such  former 
deposition  for  the  purpose  of  impeaching  his  evidence  in  the 
last  deposition.  It  has  even  been  held,  that  where  the  deposi- 
tion of  a  deceased  witness  had  been  by  consent  read  in  evi- 
dence, another  and  conflicting  deposition  of  the  same  witnessi 
at  a  prior  trial,  could  not  be  read  in  order  to  impeach  the  wit- 
ness, as  the  attention  of  the  witness  had  not  been  called  to  the 
conflict,  Hubbard  v.  BriggSy  81  N.  T.  618;  Bum/an  v.  Price^  16 
Ohio  8t  1. 

On  the  trial,  the  court  instructed  the  jury  that  if  they  found 
from  the  evidence  that  any  witness  had  knowingly  and  will* 
fully  testified  falsely  in  regard  to  any  material  fact  in  the  case, 
AiMtraoooM.  ^^®y  should  entirely  disregard  the  testimony  of 
£SA%xij  such  witness — thus  giving  the  law  to  the  jury  as 
''■■'"**^'  it  was  interpreted  by  this  court  prior  to  the  decis- 
ion of  Shettabarffer  v.  Nafus^  16  Kas.  647.  Whether  such  erro- 
neous instruction,  given  by  a  trial  court  at  a  time  when  it  was 
the  settled  law  of  this  state,  would  be  suflicient  ground  for  a 
reversal,  in  such  a  case  as  this,  is  not  fairly  before  us  for  our 
determination.  We  have  already  held,  that  where  the  charge 
q{  the  trial  court  is  in  accord  with  the  instructions  asked  by 
the  party  alleging  error,  it  will  not  be  a  satisfactory  reason 
for  a  reversal  of  the  case.  {K.  P.  Sly.  Co.  v.  (Mter^  19  Kas.  88.) 
This  inistruction  so  given  was  simply  a  modification  of  instruct 
tion  asked  by  the  plaintiffs.  Instead  of  having  the  instructiop 
apply  solely  to  Hiram  Higgins,  as  requested  by  plaintiffs,  the 
eoort  made  it  general,  and  applicable  to  all  the  witnesses. 
Under  these  circumstances,  it  would  be  grossly  unfair  to  th6 
trial  court,  and  the  defendant,  to  order  a  new  trial  on  account 
of  this  direction^  which  was  ^ven  and  adopted  at  the  instai^ce 
ofthe  party  coipplaining« 

Notwithstanding  the  many  objections  made  to  the  other  in^ 
stmctioDs  given,  upon  a  aarefal  examination  of  them,  as  Irel] 
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as  thos^  refusedi  we  se^  no  error  prejudicial  to  the  plaintiffs* 

1  Title  -  poiooi     '^^^^  teamed  judge   of  the  trial   court  co^rrectlj 
sioD;:oouc«.    .j^Q^  f^lly  directed  -the  jui*y  upon  the  questions  of 

ia^involvedi     The  principal  instructions  were  as  follows: 

"4th.-If  the  jury  find  from  the  evidence,  that  the  plainti£b 
knew,  or  had  notice  of  the  existence  of  a  deed  from  Manfred 
Stafford  to  the. defendant,  (if  such  deed  was  executed  and  de- 
livered,) at  the  time  of  the  making  of  the  deed  bv  said  Stafford 
to  the  plaintiffs,  then  the  want  of  record  of  the  deed  to  the  de- 
fendant Higgins  would  not  defeat  the  defendant's  deed,  nor 
give  the  plaintiffs'  deed  priority  over  it. 

^'6th.-If  the  jury  find  from  the  evidence,  that  at  the  tima 
Manfred  Stafford  made  the  deed  tp  the  plaintiffs  the  defendant 
Higorins  was  in' the  open,  notorious,  and  exclusive  possession  of 
the  land,  then  such  open,  notorious,  and  exclusive  possession 
was  equivalent  to  notice  to  the  plaintiffs  of  the  title  of  said 
defendant,  whatever  that  title  might  be.  The  rule  is,  that  po3» 
^essioUy  to  be  nolicey  must  be. open,  visible,  exclusive,  and  un* 
ambiguous,  not  liable  to  be  misunderstood  or  misconstrued; 
and  the  burden  of  proof  of  such  possession  of  the  land  by  the 
defendant  is  upon  the  defendant. 

"6th. -Notice  to  the  agent  of  a  party,  is  notice  to  his  princi- 
pal ;  but  such  notice  must  be  of  facts  derived  during  the  agency^ 
or  pending  the  purchase  of  the  land. 

"  Tth.-Notice  to  one  of  two  joint  purchasers  of  land  is  not 
notice  to  the  other,  when  the  circumstances  are  such  as  ex- 
clude the  idea  that  one  is  the  agent  of  the  other. 

"8th.-If  the  plaintiffs,  or  either  of  them,  had  knowledge 
before  the  makinG^  of  the  deed  to  them  of  any  fact  or  facts  in* 
dicating  that  the  defendant  had  a  deed  for,  or  claimed  an  inter- 
est in  theland  in  controversy,  and  neglected  to  make  inquiry 
of  the  defendant  in  regard  thereto,  then  such  plaintiff  is  charge- 
able with  such  notice  as  the  inquiry  would  have  produced  if  he 
6)r  she  had  made  such  inquiry.  *  »  * 
^  ^UOth.-If  the  jury  find  &om  the  evidence,  thftt  Manford 
Stafford  sold  and  conveyed  to  the  plaintifEs  the  land  in  cootro-* 
yersy,  and  that  said  plaintiffs  had  no  knowledge  or  notice  that 
said  Stafford  had  previously  conveyed  said  land  to  defendant, 
and  further  find  that  the  defendant  was  not  at  the'time  Staf- 
ford so  conveyed  the  land  to  plaintiffs  in  the  open,  notorious, 
and  exclusive  possession  of  said  land,  they  will  find  for*  the 
plaintiffi." 

The  particular  instructions  criticised  in  the  abovie  lirt  by  the 
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coansel  of  the  plamtiflb,  are  fnlly  Authorized  by  libe  djBeidions 
of  this  court  in  the  cases  of  Johnam.  v.  Clark^  18  Kas,  157,  and 
School  District  v.  Taylor,  19  Eas.  287. 

The  cither  grounds  presented  for  oonsideration'  have  b^n 
fhllj  weighed,  but  do  not  appear  to  be  of  sufficient  magnitude 
to  call  for  special  comment. 

The  judgment  must  be  affirmed* 

All  the  Justices  concurring. 


ViRTULAH  0.  Bryson  V.  E.  SpAULDiNO,  OS  Claunlfj  Clerk,  ^. 

L  Tax  Deed;  Mahdamus;  OnmOy  Clerk  May  be  QmpeUsd  to  ExeouU  IketL 
Where  a  tax  deed  has  been  issofed  which  is  yold  upon  its  Unce,.$M  show-' 
hag  the  county  to  have  been  a  competitive  bidder  and  the  ptirchaser  at 
the  tax  sale,  the  party  entitled  may,  if  the  sale  was  in  fact  valid,  and 
that  fact  is  apparent  from  the  record  of  tax  sales  and  the  sale-certificate, 
compel  by  mandamus  the  issae  of  a  valid  tax  deed.  {CUppinffer  «« JPVtUerj 
lSEa8.877.)    INortan  v.  Friend,  l^^2.] 

1 Before  the  mandamus  will  lie,  the  county  dark  must|  after  de- 
mand therefor,  have  refused  to  execute  such  deed. 

S. Invalid  Sales;  C&rrecling  Records,   Where  the  record  of  tax  sales 

and  the  sale  certificate  show  upon  their  face  a  sale  not  made  in  accord- 
ance with  law,  the  county  clerk  is  concluded  by  the  recitals  therein,  and 
is  not  at  liberty  to  take  parol  testimony  as  to  the  actual  facts  of  the  siUe. 
Such  record  and  sale-certificate  mnst  be  corrected  by  appropriate  proceed- 
ings, before  mandamus  will  lie  to  compel  him  to  issue  a  valid  tax  deed. 

[Cues  where  mandamus  will  lie:  SuUe  v.  Sheldon^  2-322;  State  v.  Lawrence, 
S-05;  suae  v.  Carney,  8-^7;  Stale  «.  MagiU,  4-416;  StaU  v.  StockweU,  7-103; 
Munker$  tL  Wai$on,  9-668;  R,  R  v.  OmmWe,  1^127;  UglU  «.  Staie,  14-494; 
8UU  «.  McLaughlin,  15-283 ;  Lewie  v.  Comm'r$,  16-107;  Sefu  Diet.  v.  Sck.  DieL, 
20-76;  Green  V,  Bvbdey,  23-130;  StaU  v,  CommCre,  23-264;  Cox  v.  Rick,  24- 
SD;  Morgan  v.Comm*r$,  24-71 ;  Rice  v.  Stevens,  25-302;  WUHe  v,  Howe,  27^18; 
Oamer  v.  SUOe,  28-790,  792;  Stale  v.  ^n^,- 29-607;  Duffit  v.  Crotier,  30-150; 
8bUv,  R.  R,  38-176;  State  «.  Omners  HamXUon  Co,,  35-640.  Contra,  see 
AMf  «.  Bru^  Cb.,  2(M05.] 

Original  Proceedings  in  Mandamus. 

'  '  •  *  #  •  *  ■ 

Av  alternative  writ  of  mi^ndanms.  was  issued  upon  a  petition 
therefor  filed  by  Bryson,  to  compel  Spaulding,  as  county,  derlc 
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of  Osage  oounty,  to  iasae  a  tax  deed  on  a  certain  tax-sale  certi- 
ficate.  Spaulding  appeared,  and  answered  the  alternative  writ^ 
showing  cause  for  his  refusal  to  issue  the  deed  demanded  by 
plaintiff.    The  fisusts  are  fully  stated  in  the  opinion  of  the  court. 

Barker  ^  AUen,  for  plaintiff. 
M.  H,  Cdsty  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  This  is  an  original  proceeding  in  this  court,  to 
compel  the  issue  of  a  tax  deed.  The  facts  are  these ;  A  certain 
tract  of  land  in  Osage  county  was  sold  to  the  county  for  the 
taxes  of  1866.  In  May  1872,  Cole  and  Waterman  took  an 
assignment  from  the  county.  Subsequently  a  deed  was  issued, 
which  upon  its  fs^%  was  void  under  the  authority  of  Norton  v. 
Friend^  18  Kas.  582,  as  showing  the  county  a  competitive  bid- 
der. Thereupon,  the  plaintiff,  who  succeeded  to  tiie  rights  of 
Cole  and  Waterman,  brought  this  proceeding  to  compel  the 
issue  of  a  deed  valid  upon  its  face. 

There  are  two  questions  in  the  case — one,  whether  the  plain* 
tiff  was  entitled  to  any  different  deed  than  the  one  already  is- 
sued; and  the  other,  whether  defendant  has  refused,  after  proper 
demand,  to  issue  a  valid  deed.  The  facts  are  these:  The  sale- 
book  simply  shows  a  sale  to  Osage  county,  giving  amount  and 
date  of  sale,  but  throwing  no  light  on  the  manner  of  sale  other 
than  that  which  arises  from  the  presumption  that  the  county 
officials  did  their  duty  in  making  the  sale.  The  sale-certificate 
certifies,  '^  that  the  county  treasurer  of  said  county  did  at  pub* 
lie  auction,  pursuant  to  notice  given  as  by  law  required,  at  his 
ofiice,  in  Burlingame,  in  said  county,  on  the  6th  day  of  May 
1867,  sell  to  said  Osage  county,  according  to  law,  the  following- 
described  real  estate,  '*'*'*'  for  the  sum  of  $8.23,  said  sum 
being  the  amount  of  taxes  and  charges  due  and  unpaid  on  said 
real  estate  for  the  year,''  etc.  The  county  treasurer,  whose 
deposition  was  taken  and  filed,  testifies  that  the  land  was  duly 
ptit  up  for  sale,  and  for  want  of  bidders  was  struck  off  to  the 
county. 
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As  to  the  defendant's  refnsal,  it  appears  that  a  deed  wae 
tendered  him  for  execution,  which  recited  in  fall  the  facts  con- 
cerning the  sale  as  now  testified  to  hy  the  treasurer.  This  he 
refused  to  execute.  The  testimony  is  conflicting  as  to  any 
further  refusal.  The  plaintiff  evidently  understood  him  to  re- 
fuse to  execute  any  deed,  while  his  testimony  is  positive  that^ 
while  he  refused  to  execute  the  deed  tendered  him,  he  offered 
to  execute  a  deed  which  should  contain  simply  the  recitals  of 
the  sale-certificate,  und  that  the  plaintiff  refused  to  accept  that, 
saying  that  ^Mt  would  be  no  better  than  the  one  already  is- 
sued," Upon  this  we  remark,  that  with  the  treasurer's  testi- 
mony it  is  apparent  that  a  valid  sale  was  made,  and  that 
therefore  a  valid  certificate  and  deed  ought  to  have  been 
issued.  Without  such  testimony  the  fact  is  to  say  the  least 
doubtful.  The  sale-certificate  shows  that  the  treasurer  sold  at 
public  auction.  This  implies  bids,  competition.  True,  it  says 
he  sold  "according  to  law;"  and  the  law  provided  that  if  the 
land  could  not  be  sold  for  the  amount  of  taxes  and  charges 
thereon,  the  treasurer  should  bid  it  off  foi^  the  county  for  that 
amount.  The  sale  to  the  county  is  one  really  for  lack  of  bid- 
ders, and  after  failure  to  sell  at  public  auction.  So  that  the 
statement  of  fact  makes  against  the  validity  of  the  sale,  while 
the  legal  opinion  is  in  favor  of  its  validity. 

We  remark  further,  that  when  an  oflicer  is  called  upon  to 
execute  a  deed,  he  is  to  take  the  record  as  he  finds  it,  and  may 
not  act  upon  the  statements  of  parties  no  longer  officers,  as  to 
the  fsicta  of  a  sale  made  by  them  when  officers.  If  the  record 
be  not  correct,  parties  interested  must  have  it  corrected  by 
appropriate  proceedings.  Again,  where  the  record  leaves  it 
doubtful  whether  a  valid  sale  was  in  fact  made,  and  that  doubt 
can  be  solved  only  by  parol  testimony,  a  bill  in  equity  is  a 
more  appropriate  remedy  than  a  writ  of  mandamus.  And 
finally,  it  is  evident  to  us  that  there  was  a  misunderstanding 
between  the  parties  as  to  what  the  defendant  would,  and  what 
he  would  not,  do.  The  plaintiff  evidently  thought  there  was 
a  refusal  to  execute  any  deed,  while  the  defendant  as  evidently 
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intended  to  be  understood  afi  refusing  only  to  execute  the  deed 
tendered. 

Upon  other  questions  arising  in  this  case,  the  members  of 
the  court  are  not  agreed,  and  therefore  no  opinion  can  be 
expressed.  A  msyoritj  of  the  cpurt  are  of  the  opinion  that 
substantial  justice  requires,  and  that  under  the  peculiar  facts 
of  this  case  the  proper  order  should  be,  that  if  plaintiff  within 
twenty  days  shall  file  with  the  clerk  of  this  court  a  written 
waiver  of  all  claim  for  costs,  then  the  defendant  should  be 
ordered  to  execute  iu  his  name  as  county  derk  a  tax  deed 
with  full  recitals  of  a  valid  sale;  and  that  if  plaintiff  shall 
fail  to  file  such  waiver,  judgment  should  then  be  entered  in 
favor  of  the  defendant  for  costs. 

All  the  Justices  concurring. 


Central  Branch  Railroad  Oohpany  y.  Hsnrt  T.  Fritz. 

L,  Dwblunq-Housb;  When  PenonaUy,  and  Not  Part  of  the  Reaky,  A.  en- 
tered into  a  written  contract  to  sell  a  certain  piece  of  land  to  G.  This 
contract  contemplated  that  0.  should  take  possession  of  the  land,  build 
a  residence  thereop,  and  make  other  improvements  thereon,  and  that 
all  such  improvements  should  remain  on  the  land  until  aU  the  terms  and 
conditions  of  the  contract  should  be  complied  with  and  fhlfilled,  and  that 
if  any  of  such  terms  or  conditions  should  not  be  fulfilled,  then  that  the 
contract  should  be  at  an  end,  and  that  all  the  improvements  made  on 
the  land  should  remain  thereon,  and  be  the  property  of  the  owner  of  the 
realty.  C.  assigned  said  contract  and  all  his  rights  Uiereunder  to  D.,  and 
D.  built  a  dwelling-house  on  said  land,  and  resided  therein.  Said  dwell- 
ing-house was  a  small  one-story  frame  building,  and  was  set  upon  blocks 
of  wood,  the  highest  one  being  about  one  foot  Afterward  D.  removed 
said  house  into  the  highway  adjoining  the  land,  and  then  assigned  said 
contract,  and  all  his  rights  thereunder  to  B.,  and  also  at  the  same  time 
sold  said  house  to  B.  for  1200  to  be  paid  in  one  year,  and  B.  then  re- 
moved said  house  to  his  own  land,  and  placed  it  on  a  permanent  stone 
foundation,  intending  to  make  the  house  a  part  of  his  real  estate,  and  to 
make  it  his  own.  The  terms  and  conditions  of  said  oontmct  were  not 
fhlfllled,  bot  were  violated  before  the  removal  of  said  house  horn,  the 
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Undof  A.,  and  also  by  such  remoyal.  Hdd^  That  said  house,  while  it 
was  on  the  land  of  A.  was  real  estate,  and  belonged  to  A.,  subject  to  said 
contract;  that  when  it  was  removed  into  the  highway  it  became  personal 
property  of  A.,  and  belonged  absolutely  to  him ;  and  that  after  it  was  re- 
moved from  the  highway,  and  placed  on  a  permanent  stone  foundation 
on  B/s  land,  it  still  remained  the  personal  property  of  A.,  and  did  not 
become  a  part  of  the  real  estate  of  B.  [Eaves  v.  EbUSj  10-314 ;  Alexander  v, 
Touhy,  13-64;  Shoemaker  v.  Simpson,  16-43,  and  cases  cited;  McDonald  ». 
Shepord,  25-116;  Comm'rs  v.  Stubbs,  25-325.] 

S. May  be  Replemed,  as  Personalty,    Where  a  house,  which  is  a 

chattel,  and  belongs  to  A.,  is  wrongftilly  removed  and  placed  upon  a  per- 
manent stone  foundation  on  the  land  of  B.,*  B.  intending  at  the  time 
to  oonyert  the  house  into  real  estate,  and  to  make  it  his  own,  and  the 
house  is  one  that  can  easily  be  removed  from  the  land  of  B.  without  any. 
substantial  injury  to  either  the  house  or  the  land,  such  house  does  not 
thereby  become  a  part  of  the  realty  belonging  to  B.,  but  remains  merely 
a  chattel  belonging  to  A.,  and  A.  may  recover  the  same  in  an  action  of 
replevin. 

JError  from  Jackson  District  Court. 

Rbplbvin  for  a  certain  dwelling-house,  brought  by  the  Bail- 
road  Company,  against  Fritz.  All  necessary  facts  are  stated  in 
the  Bobjoined  opinion.  The  district  court,  at  October  Term 
1876,  gave  judgment  in  favor  of  defendant,  and  the  Railroad 
Company  brings  the  case  here  on  error. 

D.  Martin^  and  A.  S.  Everest^  for  plaintiff. 
W.  8.  JBoaglin,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Yalsntihb,  J. :  This  was  an  action  of  replevin  brought  by 
the  Central  Branch  Union  Pacific  Bailroad  Company,  and 
Ralph  M.  Pomeroy,  as  Trustee,  &c.,  against  Henry  T.  Fritz, 
for  the  recovery  of  a  house.  The  case  was  submitted  to  the 
^  court  below  upon  the  pleadings  and  upon  an  agreed 
statement  of  facts;  and  upon  said  pleadings  and 
agreed  statement  of  facts  the  court  below  found  in  favor  of  the 
defendant  and  against  the  plaintiff,  and  rendered  judgment 
accordingly.  The  principal  material  facts  are  as  follows:  The 
railroad  company  owned  a  certain  piece  of  land^  containing 
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eighty  acres,  more  or  less.  It  agreed  in  writing  to  sell  the 
same  upon  certain  terms  and  conditions  to  John  C.  Archer. 
The  principal  of  said  terms  and  conditions,  so  far  as  they  have 
any  application  to  this  case,  are  as  follows: 

"  The  first  party  hereby  agrees  to  sell  unto  the  second  party 
said  land  for  $952,  with  interest — the  principal  to  be  paid  in 
eight  equal  annual  payments,  and  the  interest  to  be  paid  an- 
nually in  advance.  Archer  is  to  take  immediate  possession  of 
the  land,  and  agrees  to  improve  and  cultivate  the  same;  and 
agrees  that  no  wood^  shall  be  cut  on  the  land  except  for  the 
erection  thereupon  of  buildings  and  fence,  and  the  necessary 
purposes  of  fuel  for  the  family  residing  thereon,  and  that  all 
improvements  placed  upon  said  premises  shall  remain  thereon, 
and  shall  not  be  removed  during  tU,e  continuance  of  this  con> 
tract;  and  further,  that  he  will  make  punctual  payment  of 
the  above  sums  as  each  of  the  same  respectively  becomes  due, 
and  that  he  will  regularly  and  seasonably  pay  all  such  taxes 
and  assessments  as  may  be  lawfully  imposed  on  said  premises. 
But  in  case  the  second  party  shall  fail  to  make  the  payments 
aforesaid,  and  each  of  them  punctually,  and  upon  the  strict 
terms  and  times  above  limited,  and  likewise  to  perform  and 
complete  all  and  each  of  his  aneements  and  stipulations  afore- 
said, strictly  and  literally,  without  any  failure  or  default,  then 
this  contract,  so  far  as  it  may  bind  said  first  par^,  shall  be- 
come null  and  void,  and  all  rights  and  interests  nereby  created, 
or  then  existing  in  favor  of  the  second  party,  or  derived  from 
him,  shall  cease  and  determine,  and  the  right  of  possession, 
and  all  equitable  and  legal  interests  in  the  premises  hereby 
contracted,  shall  revert  to  and  revest  in  said  first  party,  without 
any  declaration  of  forfeiture,  or  act  of  reentry,  or  any  other 
act  by  said  first  party  to  be  performed,  and  without  any  right 
of  said  second  party  of  reclamation  or  compensation  for 
moneys  paid  or  improvements  made,  as  absolutely,  fully,  and 
.  perfectly  as  if  this  contract  had  never  been  made." 

This  contract  was  entered  into  on  22d  March  1872.  On 
November  4th,  next  following,  Archer  assigned  the  same,  and 
all  his  right,  title  and  interest  in  and  to  said  land,  to  Samuel 
C.  Hunt.  The  contract  itself  contemplated  that  it  might  be 
assigned.  Hunt  immediately  took  possession  of  the  land  and 
erected  the  house  in  controversy  thereon.  Said  house  was  a 
one-story  frame  building,  about  16  by  24  feet  in  size,  and  was 
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set  upon  ten  blocks  of  wood,  the  highest  one  being  abont  one 
foot,  80  that  said  house  almost  touched  the  ground  on  one  side, 
and  was  about  one  foot  from  the  ground  on  the  other  side. 
Said  house  was  built  for  and  occupied  by  the  said  Hunt  and 
bis  family  as  a  residence  on  said  premises,  and  the  said  Hunt 
and  family  occupied  the  same  as  their  residence  until  about 
the  Ist  of  September  1875,  at  which  time  he  removed  said 
house  from  said  premises,  and  into  the  highway  adjoining  said 
premises;  and  three  or  four  days  thereafter  said  Hunt  sold 
said  house  to  the  defendant  Henry  T.  Fritz,  for  the  sum  of 
$200,  for  which  sum  said  Fritz  gave  to  Hunt  his  negotiable 
promissory  note,  payable  one  year  after  date,  with  interest,  and 
Hunt  at  the  same  time  assigned  and  transferred  to  Fritz  the 
said  written  contract  ori^nally  entered  into  between  said  rail- 
road company  and  Archer.    Fritz  then  removed  said  house 
from  the  highway  to  and  upon  his  own  premises,  being  the 
west  half  of  the  northwest  quarter  of  section  34,  in  township  5, 
of  range  16,  Jackson  county,  where  the  same  was  placed  upon 
a  permanent  stone  foundation,  and  was  standing,  when  the 
same  was  taken  by  writ  of  replevin  in  this  action.    T^o  pay- 
ment was  ever  made  on  said  land  except  the  first  annual  in- 
stallment of  interest    All  the  parties  had  fiill  notice  of  all 
the  foregoing  facts. 

That  said  contract  was  violated  by  the  &ilure  to  make  the 
payments  therein  stipulated,  and  also  by  the  remaml  of  said 
kouse  fivm  the  land  on  which  it  was  buiU,  we  think  must  be  ad- 
mitted.   And  hence  it  follows  from  the  terms  of  the  contract 
itself,  that  all  rights  held  thereunder,  by  Archer 
koi^vibM     and  his  assignees,  were  forfeited  to  the  plaintifi'; 
and  hence  it  also  follows,  that  at  the  time  the  de- 
fendant purchased,  said  house,  and  at  the  time  he  placed  it  on 
a  stone  foundation  on  his  own  premises,  it  belonged  to  the 
plaintiff,  and  the  plaintiff  had  a  right  to  replevy  the  same. 
[Ogdoi  V.  Stock,  84  HI.  622;  Mills  v.  JSeddickyllSleh.  487;  HarU 
vefi  V.  Kdkjfy  117  Mass.  286;   Suebschrmnn  v.  McHenry,  29 
Wis.  666;  Sands  v.  Ffdffer,  10  Cal.  258;  La^n  v.  Griffiths,  86 
Barb.  68;  Oomgreffoiional  Sodeiy  v.  Fleming,  11  Iowa,  688;  Davifi 


484  SUPREME  COURT  OF  KANSAS. 

Cent  Branch  Rid.  Co.  v*  Fritz. 

V.  Easley,  18  HI.  192.)  Whether  the  plaintiff  could  still 
plevy  the  house  after  it  was  placed  upon  a  permanent  stone 
foundation  upon  the  defendant's  premises,  is  a  more  difficult 
question.  In  Nebraska,  we  think  it  would  be  held  that  re* 
plevin  would  lie,  and  probably  also  in  Massachusetts;  {MiUs  Vi. 
Reddicky  and  HartweU  v.  KeUey,  supra; )  while  in  Indiana,  it  is 
possible  that  a  different  rule  would  prevail;  {Reese  v.  Jared,  15 
tnd.  142.)  That  is,  in  Nebraska  it  would  be  held,  that  a  mere 
wrongdoer,  by  merely  placing  a  house  belonging  to  another 
upon  a  permanent  foundaiion  on  his  own  land,  could  not  thereby 
'  BO  change  the  character  of  the  property  that  notwithstanding^ 
any  objection  the  owner  might  make  he  (the  wrongdoer)  would 
neyertiieless  convert  the  property  from  a  chattel  into  real 
property,  and  transfer  the  title  thereto  from  the  owner  thereof 
to  himself.  The  decision  in  Indiana  may  differ  from  that  in 
Nebraska,  and  from  that  in  Massachusetts;  but  we  do  not 
think  it  goes  to  the  full  extent  of  declaring  a  contrary  doc^ 
trine.  It  does  not  appear  in  the  Indiana  case,  that  Schmall^ 
the  owner  of  the  land,  was  a  mere  wrongdoer,  although  in  law 
he  bad  no  right  to  the  house  as  against  the  original  owner,, 
until  after  it  was  placed  on  a  permanent  foundation  on  his 
own  land. 

It  is  true,  that  whether  a  thing  is  to  be  considered  as  a  part 
of  the  realty  or  not,  always  depends  upon  its  connection  with 
the  soil;  but  this  connection  may  be  slight,  as  well  as  strongs 
„^  _.  remote,  as  well  as  near,  and  constructive,  as  well  as 

7S?u7;gen«tmi  ftctual  or  absolutc;  and  the  question  also  depends 
prindpiw.  upon  other  and  various  considerations,  as  well  as 
attachment  to  the  soil.  Thus,  keys  belonging  to  a  house,  mill- 
stones, etc.,  belonging  to  a  mill,  are  parts  of  the  realty^ 
although  they  may  not,  for  the  time  being,  be  near  the  realty 
to  which  they  belong.  In  such  cases,  the  artides  in  question 
are  constructively  attached  to  the  soil.  But  attaofame^t  to  the 
soil  is,  as  we  have  already  suggested,  only  one  of  several  con* 
ditions  which  help  to  determine  whether  a  given,  thing  belongs 
to  the  realty  or  not  A  thing  may  be  ever  so  closely  and  inti- 
mately  attached  to  the  soil,  and  may  in  &ct  never  have  had 
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any  independent  existence,  and  yet  it  may  not  be  a  part  of  the 
realty.  Thus,  growing  crops,  and  nurseries  of  young  trees, 
are  only  chattels,  although  their  roots  extend  deep  into  the 
soil.  The  question  depends  upon  many  considerations;  and 
this  is  particularly  so  where  the  article  in  question  was  for. 
merly  a  chattel.  Thus,  it  depends,  1st,  upon  the  annexation  of 
the  article  iu  question  to  the  realty;  and  as  this  annexation 
may  be  actual,  or  constractive,  direct,  or  remote,  firm,  or  loose, 
and  as  the  article  itself  may  be  great,  or  small,  pon* 
derous,  or  light,  and  strong,  or  fragile,  it  depends 
abo  very  much  upon  the  ease  and  convenience  with  which  the 
article  may  be  again  sepcarated  from  the  realty.  2d,  It  depends 
upon  the  right  of  the  parties  to  so  annex  the  article;  that  is, 
the  right  of  the  parties  to  so  use  the  article^  and  the  right  of  the 
parties  to  souse  the  realty;  and  as  there  may  be  various  parties 
interested  in  the  use  or  ownership  of  the  article,  and  in  the 
use  and  ownership  of  the  realty,  this  right  may  be  very  com- 
plex and  intricate.  8d,  It  depends  upon  the  intention  of  the 
parties;  that  is,  the  intention  of  the  parties  making  the  an* 
nexation,  the  intention  of  the  parties  owning  and  entitled  to 
the  use  of  the  article,  and  the  intention  of  the  parties  own- 
ing and  entitled  to  the  use  of  the  realty.  Of  course,  it 
depends  upon  the  right  of  the  various  parties  to  form  this  in- 
tention, and  their  right  to  execuie  such  intention;  bat  this 
proposition  is  probably  included  in  the  second  proposition 
above  stated.  4th,  It  also  depends  upon  the  adaptability  of 
the  article  to  be  used  as  a  part  of  the  realty  to  which  it  has 
been  annexed.  This  is  particularly  true  where  the  article  in 
question  has  only  a  slight  connection  with  the  realty,  or  where 
it  has  only  a  constructive  annexation  thereto.  This  question, 
when  a  chattel  becomes  a  fixture,  and  a  part  of  the  realty,  has 
already  in  several  of  its  various  aspects  been  discussed  by  this 
court,  in  the  cases  of  Eaves  v.  JEstes,  10  Eas.  814,  and  Shoe- 
maker V,  Simpson^  16  Kas.  48;  and  to  these  cases  we  would  re- 
fer. The  question  whether  a  given  thing  is  a  part  of  the 
realty,  or  not,  depends  upon  so  many  questions  that  many  of 
the  decisions  would  seem,  to  a  superfici^  observer,  to  be  in:' 
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consistent  and  contradictory;  and  yet  nearly  all  of  sncli  de- 
cisions may  be  harmonized.  Thus,  dry  stones,  or  rails,  laid 
one  upon  another  so  as  to  constitute  a  fence,  are  held  to  be- 
long to  the  realty,  although  they  have  no  attachment  to  the 
soil  except  that  produced  by  their  own  weight  It  has  even 
been  held,  in  Wisconsin,  "  that  where  rails  have  been  placed 
along  the  line  of  an  intended  fence  for  the  purpose  of  being  laid 
in  the  fence,  though  not  actually  applied  to  that  use,  they  pass 
by  a  deed  of  the  land,  there  having  been  a  manifest  appropri- 
ation to  the  use  of  the  land."  {Oonklin  v.  Parsons^  1  Ohandler, 
240,  244.)  It  has  also  been  held,  that  rolling-stock  belonging 
to  a  railroad  company  is  sometimes  real  property.  (Ewell  on 
Fixtures,  84,  et  seq.)  It  has  also  been  held  that  a  wooden 
house,  easily  removable,  resting  upon  blocks  lying  upon  the 
ground,  or  resting  upon  the  surface  without  being  let  into  the 
soil,  is  nevertheless  a  part  of  the  realty.  Ogden  v.  Stocky  34  HI. 
522;  Buebschmann  v.  McHenry,  29  Wis.  655;  Reid  v.  Kirk,  12 
Rich.  (S.  C.)  54.  On  the  other  hand,  it  lias  been  held  that  a 
stone  pier,  "firmly  imbedded  in  the  earth,"  was  under  certain 
circumstances  only  personal  property.  ( Wagner  v.  C.  ^  T.  R. 
Co.y  22  Ohio  St  563.)  It  has  also  been  held  that  structures 
resting  on  solid  foundations  firmly  imbedded  in  the  earth,  are 
sometimes  only  personal  property.  {BSng  v.  OtUy,  1  Barnwell 
ft  Adolphus,  161;  WanBhorcugh  v.  Maton,  4  Adolphus  ft  Ellis, 
884.  Many  American  cases  might  also  be  referred  to  on  this 
point,  among  which  see,  Hartwdl  v.  KeUey,  117  Mass.  285; 
Winters  Appeal,  10  Penn.  Bt  252;  Adams  r.  Goddard,  48  Me. 
212;  Alexander  v.  Touhy,  18  Kas.  64.)  Even  dwelling-houses, 
resting  upon  solid  and  firm  foundations,  are  sometimes  not  a 
part  of  the  realty,  but  only  chattels.  {MfJls  v.  Reddick,  1  ]^eb. 
487;  FuUer  v.  Tabor,  89  Me.  519;  Dame  v.  Dame,  88  N.  H.  429, 
and  cases  there  cited ;  Van  Ness  v.  Pacard,  2  Peters,  187;  Osgood 
V.  Howard,  6  Me.  452;  Adams  v.  Goddard,  48  Me.  412.  See 
also,  Alexander  v.  Thtihi/,  13  Kas.  64;  and  Hartwdl  v.  KeBzy,  117 
Mass.  285.)  The  question  in  such  cases,  as  to  whether  the 
houses  are  real  property,  or  only  chattels,  is  determined  by 
many  other  considerations,  as  well  as  annexation  to  the  sdil. 
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Id  some  cases  it  is  probable  that  a  thing  may  be  considered 
both  as  real  estate  and  as  personal  property.  For  instance: 
suppose  the  grantor  should  wrongfully  keep  the  keys  to  the 
iwhmn.  house  which  he  sells,  and  the  grantee  should  sue 
pitThiUM.  him  therefor  in  an  action  of  replevin;  the  grantee  in 
Buch  a  case  might  probably  consider  the  keys  as  real  estate,  for 
the  purpose  of  giving  him  a  title  to  them,  and  as  personal 
property  for  the  purpose  of  recovering  theni  in  replevin. 
There  are  certainly  many  cases  in  which  a  party  would  have 
the  right  to  elect  whether  he  would  consider  a  certain  thing  as 
real  estate,  or  as  personal  property.  All  the  foregoing  re- 
marks have  reference  to  what  arc  usually  denominated  ^'fiz« 
tores;"  that  is,  articles  which  were  previously  chattels,  but 
which  have  been  more  or  less  intimately  connected  with  real 
estate,  and  do  not  have  reference  to  things  which  were  always 
connected  with  the  real  estate. 

In  the  light  of  the  foregoing  remarks  we  may  now  decide 
this  case.  Said  house  was  built  in  pursuance  of  said  contract 
The  contract  contemplated  that  a  dwelling-house  should  be 
built  on  the  land  which  the  railroad  company  con- 
^SSSSto  tracted  to  sell  to  Archer;  that  it  would  be  of  a  per- 
manent character;  that  it  should  remain  on  the  land 
until  all  the  terms  and  conditions  of  the  contract  were  com* 
plied  with  and  fulfilled;  and  that  if  any  of  the  terms  or  con- 
ditions should  not  be  fulfilled,  then  that  the  contract  should 
be  at  an  end,  and  all  the  improvements  made  on  the  land 
should  remain  thereon  and  be  the  property  of  the  owner  of 
the  realty.  Said  terms  and  conditions  were  not  fulfilled.  The 
house  was  removed  from  the  land,  which  removal  was  itself  a 
violation  of  the  contract.  The  house  then  became  personal 
property,  (at  least,  at  the  election  of  the  plaintiff  it  became 
personal  property,)  and  belonged  to  the  plaintiff.  And  the 
defendant  could  not  then  by  removing  it  onto  his  own  land, 
and  placing  a  stone  foundation  thereunder,  transform  the 
house  into  real  estate,  or  transfer  the  title  thereto  from  the 
plaintiff  to  himself.  We  think  the  house  was  real  estate  when 
it  was  first  built  on  the  plaintiff's  land.     Its  attachment  to  the 


488  SUPREME  COURT  OF  KANSAS. 

Cent  Branch  Kid.  Co.  v.  Fritc 

soil  would  not  alone  and  of  itself  have  made  it  so;  but  such 
attachment,  taken  together  with  the  agreement  of  the  parties, 
as  expressed  in  their  contract,  made  it  so.    It  became  personal 
property  when  it  was  detached  from  the  plaintiff's  land.    And 
when  it  was  removed  onto  the  defendant's  land,  it  did  not 
again  become  real  estate;  and  certainly,  not  as  against  the  in- 
terests and  wishes  of  the  plaintiff    At  common  law,  before  a 
chattel  could  become  real  estate  by  its  annexation  alone  to  real 
property,  it  had  to  be  fastened  to  the  real  property  by  some 
mode  more  staunch  and  firm  than  the  mere  strength  of  its 
own  weight.    This  has  been  settled  by  the  two  English  cases 
already  cited.    In  the  first  of  such  cases  it  was  decided,  that 
where  a  ^^  mill  was  of  wood,  and  had  a  foundation  of  brick, 
but  the  wood-work  was  not  inserted  in  the  brick  foundation, 
but  rested  upon  it  by  its  own  weight  alone,''  that  the  mill  was 
only  a  chattel.    In  the  second  case,  it  was  held  that  where  '^  a 
wooden  barn"  was  ^^ erected  on  a  foundation  of  brick  and 
stone,  the  foundation  being  let  into  the  ground,  but  the  barn 
resting  upon  it  by  weight  alone,"  the  barn  was  only  a  chattel. 
In  these  two  cases  there  was  nothing  but  the  mere  foundations 
showing  that  the  mill  and  barn  should  be  considered  as  real 
estate;  and  the  court  held  that  they  were  not  sufficient  for 
that  purpose.     In  the  present  case,  there  is  nothing  showing 
that  the  house  in  controversy  should  be  considered  as  real 
estate  when  replevied,  except  merely  the  stone  foundation,  and 
the  defendant's  intention;  and  we  do  not  think  they  are  suf- 
ficient.    The  defendant  had  no  right  to  place  the  house  upon 
said  stone  foundation;  nor  had  he  any  right  to  form  the  in« 
tention  of  making  the  house  real  estate.     His  placing  the 
house  upon  a  stone  foundation  had  no  more  effect  upon  the 
character  of  the  house  than  if  he  had  placed  it  upon  a  stone 
pavement,  or  upon  the  earth  itself;  for  he  had  no  right  to 
place  the  house  upon  either,     ^he  house  and  foundation  were 
not  built  at  the  same  time,  as  parts  and  portions  of  a  single 
whole,  but  were  built  separately;  and  the  house,  at  the  time  it 
was  placed  on  said  foundation,  and  afterward,  was  a  movable 
structure.    It  is  pur  opinion  therefore,  that  the  house  at  the 
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election  of  the  plaintiff,  was  personal  property  at  the  time  it 
was  replevied,  and  that  the  plaintiff  had  a  right  to  replevy  it. 
Of  course  the  plaintiff  could  have  elected  to  consider  it  real 
estate  if  he  had  so  chosen,  but  he  did  not  so  choose.  Whether 
the  defendant  ever  used  this  house  as  a  dwelling-house,  or  in- 
deed whether  he  ever  used  it  for  any  purpose,  is  not  shown. 
His.  right  therefore  to  it  rests  merely  upon  the  fact  that  he 
placed  it  upon  a  stone  foundation,  intending  to  make  it  real 
property  and  his  own  property.  Upon  this  part  of  the  case 
we  do  not  wish  to  decide  more  than  is  necessary  to  be  decided 
in  the  case.  Hence  all  that  we  decide  in  this  connection  is  as 
follows:  Where  a  house,  which  is  a  chattel,  and  belongs  to  A., 
is  wrongfully  removed  and  placed  upon  a  permanent  stone 
foundation  on  the  land  of  B.,  B.  intending  at  the  time  to  con- 
vert the  house  into  real  estate,  and  to  make  it  his  own,  and  the 
house  is  one  that  can  easily  be  removed  from  the  land  of  B. 
without  any  substantial  injury  to  either  the  house  or  the  land, 
the  house  does  not  thereby  become  a  part  of  the  realty  belong- 
ing to  B.,  but  remains  merely  a  chattel  belonging  to  A.,  and 
A  may  recover  the  same  in  an  action  of  replevin. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  with  the  order,  that  judgment  be  rendered  in 
&vor  of  the  plaintiff  and  against  the  defendant  on  the  agreed 
statement  of  fiicta. 

All  the  Justices  concurring. 
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Edward  Papb  v.  Oapitol  Bank  of  Topbka. 

1.  Banks;  QmitUvtUm  Construed.  Artide  13  of  the  state  conetitution,  enti- 
tled "Banks  and  Carrency,''  applies  to  banks  of  issue,  and  does  not  pro- 
hibit the  legislature  from  creating  banks  of  deposit  and  discount. 

2.  CoRPORATiom,  De  Faeto,  and  De  Jure;  PubKe  Policy.  Where  there  is  a 
general  law  under  which  an  incorporation  can  be  had,  an  incorporation 
attempted  in  good  fcdth  to  be  made  thereunder  by  the  requisite  number 
of  corporators,  and  where  in  reliance  upon  such  supposed  perfect  com- 
pliance with  the  statute  in  all  the  steps  prescribed  for  the  organization, 
there  is  an  actual,  open  and  notorious  ezerdse  for  a  series  of  years,  un- 
challenged by  the  state,  of  the  powers  of  a  corporation,  public  jwlicy  will 
not  permit  one  who  has  frequently  dealt  with  it  as  aoorporation,  when 
sued  upon  a  note  purchased  and  held  by  such  supposed  corporation,  and 
which  as  a  corporation  it  might  rightfully  purchase  and  hold,  to  defeat 
the  action  by  showing  a  technical  omission  in  some  of  the  proceedings 
prescribed  for  the  organization  of  corporations.  The  corporation  is  as 
to  him  one  defobcto;  and  whether  it  be  one  also  dejure  is  a  question  not 
open  for  inquiry  in  that  collateral  manner.  [Krutt  v,  Faola  T.  Co.,  20- 
897;  Mining  Co.  v,  Adams,  35-194.] 

Quaere:  Was  not  section  130  of  the  corporation  law  intended  as  a  sub- 
stitute for  section  6  of  said  act,  so  far  as  the  incorporation  of  savings  as- 
sociations is  concerned? 

8.  MiSNOMBR,  of  CbrporaHon;  AmendmenL  A  petition  was  filed  in  the  name 
of  "The  Capitol  Bank  of  Topeka."  The  certificate  of  incorporation  of- 
fered in  evidence  showed  that  the  name  selected  for  the  associalion  waa 
*'The  Capitol  Bank,"  and  that  its  prescribed  place  of  business  was  To- 
peka.  Held,  That  the  variance  was  too  slight  to  be  regarded  as  a  de- 
fense to  the  action,  and  any  needed  amendment  will  be  considered  as 
made.  lOreer  v,  Adams,  6-206;  FUzpatrick  v.  Oebhari,  7-rS5;  Laithe  v. 
McDonald,  7-254;  Smith  v,  Bumes,  3-197;  RILv.  Caldwell,  3-244;  ILR.V. 
MonidLe,  10-127;  Mitchdl  v.  Milhoan,  11-630;  Bartiey  v.  SUOe,  15-99;  iVtdb- 
lisson  V.  Hohnan,  17-22,  and  cases  cited;  Baird  v.  TruiU,  13-124;  QrandSU^ 
V,  Brown,  23-178,  and  casea  dted;  Conaway  v,  Oore^  24-389;  Hammer  su 
Lamphear,  32-445.] 

i.  Savings  Banks,  ob  Assoctatioks;  Discounts;  Purchases.  Under  the  gen- 
eral power  of  discounting  negotiable  notes,  granted  by  section  127  of  the 
corporation  law  to  savings  associations,  such  institutions  have  the  power 
to  purchase  such  notes. 

Error  from  Shawnee  IXsiriet  Court 

FoRBCLOSURB  of  mortgage,  brought  in  the  name  of  The  Cap* 
Uol  Bank  of  Topeha^  against  Pape  and  wife,  mortgagors.  The 
defenses  interposed  are  fully  stated  in  the  subjoined  opinion. 
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The  district  court,  at  December  Term  1875,  gave  judgment 
in  favor  of  plaintifi^  and  defendants  bring  the  case  here  on 
error. 

W.  P,  Douthittj  and  X  D,  McFarUmdy  for  plaintiff  in  error. 
N.  Cw  McFarlandy  and  J.  (?.  SUmeckery  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbr,  J. :  This  was  nn  action  brought  by  **  The  Capitol 
Bank  of  Topeka,''  to  recover  a  personal  judgment  against 
Pape  and  wife^  on  three  promissory  notes  made  by  them,  and 
to  foreclose  a  mortgage  on  lauds  in  Shawnee  county,  given  by 
them  to  secure  the  payment  of  said  notetf.    The  notes  are 
made  payable  to  ^^  James  M.  8pencer,  or  bearer,"  and  have 
written  across  the  back,  "  Pay  to  bearer,  without  recourse  on 
me:  James  M.  Spencer."    The  mortgage  was  made  to  Spen- 
cer, and  has  indorsed  thereon  an  assignment  to  ''  The  Capitol 
Bank  of  Topeka."    The  notes  and  mortgage  were  made  at 
Topeka  on  27th  June  1872,  and  are  alleged  to  have  been 
transferred  to  the  defendant  in  error  on  18th  March  1873. 
The  petition  also  alleges  that  said  bank  is  a  body  corporate, 
duly  incorporated  under  and  by  virtue  of  the  laws  of  the  state 
of  Kansas,  as  "The  Capitol  Bank  of  Topeka."    The  defend- 
ants answered  separately,  each  interposing  several  defenses, 
only  two  of  which  are  relied  on,  and  they  may  be  briefly 
stated  as  follows:  First,  a  denial  that  plaintiff  was  or  ever  had 
been  a  body  corporate  under  the  laws  of  the  state  of  Kansas 
as  "The  Capitol  Bank  of  Topeka,"  (which  denial  was  verified 
by  the  affidavits  of  the  defendants;)  second,  defendants  ad- 
mitted the  making  of  the  notes  and  mortgage  sued  on,  but 
alleged  that  the  plaintiff  purchased  the  same  of  said  Spencer 
at  a  price  agreed  upon  and  for  speculative  purposes,  and  did 
not  acquire  or  hold  said  notes  or  mortgage,  or  either  of  them, 
•  by  reason  of  having  made  a  loan  of  money  on  them,  or  either 
of  them,  or  for  any  of  the  purposes  for  which  it  could  legally 
acqnire  or  hold  the  same  or  either  of  them. 
In  support  of  the  fljrst  defenie,  it  is  claimed,  first,  that  the 


442  SUPREME  COURT  OF  KANSAS. 

Pape  y,  Capitol  Bank. 

law  under  whicl^  the  bank,  defendant  in  error,  was  organized 
was  unconstitutional;  second,  that  in  its  attempted  organiza> 
tion  it  did  not  comply  with  the  statutes  respecting  the  organi- 
zation of  corporations;  and  third,  that  there  is  a  fatal  variance 
between  the  name,  as  alleged,  and  that  proved.  Of  these  in 
their  order: 

L  As  to  the  unconstitutionality  of  the  law.  The  plaintiff 
was  organized  under  article  16  of  chapter  28,  Gen.  Stat,  which 
is  entitled  '^ Savings  Banks,"  and  which  provides  for  the  or* 
ganization  of  '^  Savings  Associations.'^  It  is  claimed  that  this 
has  no  validity  because  of  section  8  of  article  18  of  the  consti- 
tution, which  provides  that — 

^^No  banking  htw  shall  be  in  force  until  the  same  shall  have 
been  submitted  to  a  vote  of  the  electors  of  the  state  at  some 
general  election,  and  approved  by  a  majority  of  all  the  votes 
cast  at  such  election." 

Ko  banking  law,  it  is  conceded,  has  ever  been  submitted 
to  a  proper  vote.  So  that  the  question  is  fairly  presented, 
whether  the  organization  of  savings  banks  is  prohibited  by 
the  constitution  until  sanctioned  by  a  proper  vote.  Article  13 
of  the  constitution  is  entitled,  "Banks  and  Currency."  An  ex- 
amination of  the  article  indicates  that  it  refers  exclusively  to 
banks  of  circulation.  The  first  section  simply  requires  a  gen- 
eral banking  law.  The  second  and  third  provide  the  security 
for  circulating  notes.  The  fourth,  what  such  notes  shall  be 
redeemable  in.  The  fifth,  that  the  state  shall  not  be  a  stock- 
holder. While  the  sixth  and  seventh  still  more  clearly  indi- 
cate the  scope  and  purpose  of  the  article,  as  follows: 

"  Sbc.  6.  All  banks  shall  be  required  to  keep  .ofiices  and 
officers  for  the  issue  and  redemption  of  their  circulation,  at  a 
convenient  place  within  tfie  state,  to  be  named  on  the  circu- 
lating notes  issued  by  such  bank. 

"  Sbo.  7.  No  banking  institution  shall  issue  circulating  notes 
of  a  denomination  less  than  five  dollars."  [This  section  was 
amended  in  the  first  year  of  our  state  history  by  changinjf 
"five"  to  "one."] 

Section  8  we  have  quoted  above;  and  section  9  is  simply 
concerning  amendments  and.  rq>eal8. 
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Theeie  are  all  the  sections  in  the  article;  find  they  mani- 
festly indicate  the  scope  of  the  article  to  be  only  concerning 
banks  of  circulation,  and  the  purpose  to  preserve  control  over 
any  currency  issued  in  the  state.  XJnquestionably  there  are 
the  three  kinds  of  banks  defined  by  Bouvier — banks  of  de- 
posit, banks  of  discount,  and  banks  of  circulation;  and  the 
language  of  the  first  section  of  said  article  18  is  general:  ''No 
bank  shall  be  established  otherwise  than  under  a  general 
banking  law."  So  that,  under  a  technical  construction  of 
sections  one  and  eight,  and  ignoring  the  other  sections,  the 
establishment  of  any  bank,  of  any  kind,  and  for  any  purpose, 
would  be  forbidden.  And  as  the  article  does  not  name  in- 
corporated, as  distinguished  from  unincorporated  banks,  and 
as  constitutional  provisions  have  respect  to  the  substance,  and 
not  merely  to  the  form,  or  name,  the  carrying  on  of  any  bank- 
ing business  by  any  corporation,  institution,  or  person,  whether 
of  issuing  currency,  receiving  deposits,  or  discounting  com- 
mercial paper,  would  fall  within  the  prohibitions  of  this  ar- 
ticle. Clearly  no  such  check  upon  the  commercial  interests 
of  the  state  was  intended.  "  Banks  and  Currency,"  is  the 
title;  and  currency  banks  are  those  and  those  only  intended  by 
the  article.  All  banks,  that  is,  all  banks  within  the  scope  of 
the  article,  are  required  to  keep  offices  and  ofiftcers  for  the 
issne  and  redemption  of  their  circulation.  But  a  bank  of 
deposit  purely,  has  no  circulation.  It  is  not  a  bank,  there- 
fore, within  the  scope  of  the  article. 

This  conclusion  is  made  more  clear  by  an  examination  of 
the  debates  of  the  constitutional  convention.  One  of  the  first 
articles  discussed  by  the  convention  was  this  18th  article,  on 
banks  and  currency;  and  during  the  entire  discussion  banks 
of  deposit  and  discount  were  not  even  mentioned.  The  whole 
purpose  of  the  article,  as  indicated  by  the  opinions  expressed, 
was  the  regulation  of  the  currency.  The  illustrations  from 
other  states  were  simply  of  banks  df  issue ;  the  only  sugges- 
tions and  amendments  made  or  ofiEered  were  explained  as 
touching  only  the  question  of  currency.  If  in  the  mind  of 
any  member  of  that  convention  was  an  opinion  that  by  this 
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article  the  legislature  was  to  be  predaded  from  organizing 
institutions  for  the  safe-keeping  or  loaning  of  money,  no  inti- 
mation thereof  fell  from  his  lips  during  the  discussion.  Such 
silence  has  but  one  reasonable  explanation,  and  that  is,  that 
banks  of  issue  were  alone  intended  to  be  included  within  the 
scope  of  the  article. 

II.  The  existence  of  the  corporation  was  put  in  issue  by  the 
pleadings,  and  to  establish  its  existence  the  defendant  in  error 
proved  the  following  facts:  That  the  stockholders  met  and 
elected  directors;  that  the  directors  met  and  elected  a  presi- 
dent, vice-president,  secretary,  cashier,  and  teller;  that  the 
president  and  secretary  made  the  certificate  required  by  seo- 
tion  130,  in  article  16  of  chapter  28  of  the  Oeneral  Statutes, 
and  had  the  same  properly  acknowledged,  filed,  and  recorded; 
that  it  procured  a  room,  and  commenced  business  as  a  bank, 
and  from  September  1871,  till  1875,  carried  on  the  general 
banking  business  in  Topeka,  Kansas;  that  prior  to  the  com- 
mencement of  business,  the  stock  was  all  taken,  and  twenty- 
five  per  cent  paid  in;  that  Edward  Pape  did  some  banking 
business  with  it  prior  to  March  1873,  but  such  business  trans- 
actions were  concerning  matters  wholly  unconnected  with  the 
notes  and  mortgage  in  suit;  and  that  he  also  paid  to  the  bank 
one  of  the  notes  secured  by  this  mortgage,  and  some  small 
portion  of  another.  This  was  properly  held  sufficient.  It 
would  seem  probable  that,  as  to  savings  institutions,  said  sec- 
tion 130  was  intended  as  in  lieu  of  and  a  full  substitute  for 
section  6  of  the  same  chapter.  Section  5  names  some  thirty- 
five  purposes  for  which  private  corporations  may  be  formed; 
but  <* savings  associations''  are  not  named  among  these.  Sec- 
tion 6  provides  the  manner  of  organization,  and  would  seem 
naturally  to  refer  to  such  corporations  as  by  the  prior  section 
were  authorized  to  be  organized.  While  article  16  refers  to 
<<  savings  banks "  alone,  authorizes  their  creation,  provides  for 
their  organization,  and  seems  to  be  complete  in  itsel£  There 
is  a  marked  similarity  between  section  180  and  section  Q  in  the 
matters  required  to  be  stated ;  and  it  would  seem  strange  if  a 
double  statement  was  required  in  the  organization  of  savings 
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banks,  and  only  one  in  case  of  other  corporations.  There  are 
doubtless  some  objections  to  this  construction,  which  however 
it  is  unnecessary  to  notice.  For  when  parties  have  associated 
themselves  together  for  the  purpose  of  organizing  a  corpora- 
tion under  a  general  law,  and  have  proceeded  in  good  faith  to 
take  all  the  steps  supposed  necessary  to  complete  such  incor- 
poration, and  on  the  faith  thereof  engaged  in  business  as  a 
corporation  for  a  series  of  years,  a  party  who  has  repeatedly 
dealt  with  them  as  such  corporation  will  not,  when  sued  on  a 
note  and  mortgage  held  by  it,  be  permitted  to  show,  as  a  de- 
fense to  the  action,  that  there  was  some  mere  technical  omis- 
Bion  in  the  steps  prescribed  for  incorporation.  The  corpora- 
tion is  one  de  facto;  and  only  the  state  can  then  inquire,  and 
that  in  a  direct  proceeding,  whether  it  be  one  de  jure.  The 
authorities  upon  questions  of  this  kind  are  mainly  in  cases 
where  the  incorporation  was  by  special  charter.  There,  the 
charter,  with  proof  of  acts  of  user  under  the  charter,  has 
almost  uniformly  been  held  sufficient  as  against  any  collateral 
inquiry.  (Angell  ft  Ames  on  Corp.,  §§91  to  94,  and  §635,  and 
cases  cited  in  notes.)  And  we  suppose  the  same  principle  ob- 
tains in  incorporations  organized  under  a  general  law.  There 
must  in  such  oases  be  a  law  under  which  the  incorporation  can 
be  had.  There  must  also  be  an  attempt  in  good  faith  on  the 
part  of  the  corporators  to  incorporate  under  such  law.  And 
when,  after  this,  there  has  been  for  a  series  of  years  an  actual, 
open,  and  notorious  exercise,  unchallenged  by  the  state,  of  the 
powers  of  a  corporation,  one  who  is  sued  on  a  note  held  by 
such  corporation  will  not  be  permitted  to  question  the  validity 
of  the  incorporation  as  a  defeuse  to  the  action.  'No  mere 
matters  of  technical  omission  in  the  incorporation,  no  acts  of 
forfeiture  from  misuser  after  the  incorporation,  are  subjects 
of  inquiry  in  such  ^  action.  This  is  not  upon  the  ground  of 
equitable  estoppel,  but  upon  grounds  of  public  policy.  If  the 
state,  which  alone  can  grant  the  authority  to  incorporate,  re- 
mains silent  during  an  open  and  notorious  assertion  and  exer- 
cise of  Gorpojmte  powers,  an  individual  will  not,  unless  there 
be  some  powerful  equity  on  his  side,  be  permitted  to  raise  th^ 
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inquiry.  The  law  holds  out  no  each  encouragement  to  attempt 
to  avoid  the  payment  of  contract  debts.  This  decision  in  no 
way  conflicts  with  that  in  the  case  of  Krutz  v,  Paola  Town  Com- 
Tpany,  just  decided,  (ante,  p.  397,)  for  ih  that  the  charter  limit 
of  existence  had  passed,  and  the  law  been  repealed,  so  that  the 
only  thing  to  be  invoked  against  the  plea  of  nul  tid  corpora- 
tion, was  the  doctrine  of  equitable  estoppel.  And  there  was 
no  equity  against  the  defendant,  but  all  on  his  side. 

III.  We  see  no  substantial  merit  in  the  claim  of  misnomer. 
The  variance  was  one  not  at  all  misleading,  and  which  called 
simply  for  an  amendment  of  the  pleading.  The  petition  was 
in  the  name  of  "  The  Capitol  Bank  of  Topeka.'*  The  act  of 
incorporation  names  the  institution  "  The  Capitol  Bank,"  and 
gives  Topeka  as  its  place  of  business.  If  any  amendment  were 
necessary  it  will  be  considered  as  made  by  this  court.  Mb,  Voir 
ley  Eld.  Co,  v.  Caldwell^  8  Kas.  244. 

IV.  The  final  question  is  as  to  the  power  of  the  plaintiff  to 
acquire  and  hold  the  note  and  mortgage.  The  note  and  mort- 
gage were  made  to  Spencer.  From  him,  as  the  owner  and 
holder,  the  bank  purchased.  Was  such  a  purchase  beyond  itH 
power?  Sec.  127  of  art.  16  of  the  general  incorporation  law, 
(Gen.  Stat.  225,)  specifically  defines  the  powers  of  such  associa* 
tions,  and  is  as  follows: 

"Any  five  or  more  persons  in  any  county  in  this  state  may 
organize  themselves  into  a  savings  association,  and  shall  bie 
permitted  to  carry  on  the  business  of  receiving  money  on 
deposit,  and  to  allow  interest  thereon,  giving  to  the  person 
depositing,  credit  therefor;  and  of  buying  and  selling  ex- 
change, gold,  silver,  coin,  bullion,  uncurrent  money,  bonds  of 
the  United  States,  of  the  state  of  Kansas,  and  of  the  city, 
county,  and  school  district  in  which  any  association  shall  be 
organized;  of  loaning  money  on  real  estate,  and  personal 
security,  at  a  rate  of  interest  not  to  exceed  twelve  per  cent,  per 
annum;  and  of  discounting  negotiable  notes,  and  notes  not 
negotiable;  and  on  all  loans  made  may  keep  and  receive  the 
interest  in  advance." 

Now  the  contention  is,  that  the  clause  under  which  alone 

authority  for  this  purchase  can  be  claimed  is  that  which 

authorizes  "discounting  negotiable  notes,  and  notes  not  nego* 
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tiable;"  and  that  this  was  not  a  discount,  but  a  purchase* 

Counsel  for  plaintiffs  in  error  say: 

"Whatever  loose  or  general  meaning  may  have  been  given 
to  the  term  discount^  when  not  applied  to  banking  business,  no 
proposition  is  more  firmly  established  by  judicial  decisions 
than  this,  that  discounting  paper,  as  understood  in  the  business 
of  banking,  is  only  a  mode  of  loaning  money  on  the  same  and 
taking  the  interest  in  advance.'  Niagara  Co.  Bank  v.  Baker ^  16 
Ohio  St.  69;  Talmage  v.  Pell,  8  Seld.  843;  FUckner  v.  Bank  of 
United  States,  8  Wheat.  338;  People  v.  Vtica  Ins,  O?.,  15  Johns. 
891 ;  Fireman's  Ins.  Co.  v.  Fli/,  2  Cow.  699;  Philadelphia  Loan  Co. 
V.  Towner,  13  Conn.  259;  McLean  v.  Lafayette  Bank,  8  McLean, 
697;  Dunkle  v.  Bennick,  6  Ohio  St.  634;  Fanners'  and  Mechanics' 
Bank  V.  Baldwin,  23  Minn.  198;  14  Alb.  Law  Jour.  891,  (Dec. 
9,  1876;)  Fowler  r.  Scully,  72  Penn.  St.  456.  It  necessarily 
follows  from  the  reasoning  of  these  cases,'  that  there  is  a  differ- 
ence between  discounting  a  note,  and  buying  it  For  authority 
directly  on  this  point,  see  Morse  on  Banks  and  Banking,  20, 
and  1  Bouv.  Law  Die.  481,  title.  Discount,  citing  Pothier,  De 
VUswre,  n.  128,  where  it  is  said  the  latter  expression  is  used  to 
denote  the  transaction  'when  the  seller  does  not  indorse  the 
note,  and  is  not  accountable  for  it' " 

An  examination  of  some  of  the  authorities  chiefly  relied  on 
by  defendant,  may  be  of  value.  In  Fowler  v.  Scully,  72  Penn. 
8t  456,  the  question  was,  as  to  the  power  of  a  national  bank 
to  take  a  mortgage  to  secure  notes  to  be  thereafter  discounted; 
and  by  a  divided  court  the  mortgage  was  held  void.  There  is 
nothing  in  the  question  or  opinion  which  throws  any  special 
light  on  the  question  before  us. 

In  the  case  of  Talmage  v.  Pell,  7  N.  Y.  328,  it  was  decided 
that  a  banking  corporation,  empowered  "  to  carry  on  the  busi- 
ness of  banking  by  discounting  bills  and  other  evidences  of 
debt,"  was  not  thereby  authorized  to  traffic  in  state  stocks, 
and  that  a  pnrchase  of  such  stocks,  with  a  view  of  sale,  was 
beyond  its  powers. 

In  Niagara  Co.  Bank  v.  Baker,  15  Ohio  St  68,  the  plaintifl', 
a  bank  of  the  state  of  New  York,  sued  the  defendants  as 
indorsers  of  certain  promissory  notes.  The  answer  alleged  a 
loan  from  the  bank  to  them,  and  a  discount  of  these  notes  at 
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usurious  rates.  The  reply  denied  any  loan,  and  alleged  that 
it  discounted  the  notes  in  the  usual  course  of  business.  Coun- 
sel  for  defendant  laid  down  two  propositions  in  their  brief— 
Ist,  that  if  the  transaction  was  a  loan,  it  was  void  for  usury; 
and  2d,  if  a  purchase,  void  for  want  of  power  in  the  bank  to 
make  it  The  court  in  its  opinion,  after  giving  the  general 
meaning  of  the  word  discouni^  as  we  quote  hereafter,  proceed: 
'*And  this  brings  us  to  the  precise  question  upon  which  the 
decision  of  this  case  depends.  Was  this  bank  empowered  to 
discount,  hy  way  of  purchase^  promissory  notes?  or,  must  all 
such  discounts  be  deemed  loans,  and  thus  be  brought  within 
the  purview  of  the  usury  law?"  And  they  conclude  in  fitvor 
of  the  latter  alternative,  saying,  *'But  the  naked  power  to  dis- 
count paper  is  not  given;  it  is  the  power  to  carry  on  the  business 
of  banldng  by  (among  other  things)  discounting  hiUsy  noteSy  and 
other  emdences  of  debt"  And  then  inquiring  what  "discounted 
paper "  means,  as  used  in  the  business  of  banking,  hold,  that 
it  refers  simply  to  loans,  referring  with  especial  stress  to  the 
case  of  Taimage  v.  Pell,  supra,  as  an  authoritative  exposition 
of  the  New  York  statute  under  which  plaintiff  was  organized. 

In  the  case  of  Farmers^  ^  M,  Bank  v.  Baldwin^  28  Minn.  198, 
the  language  of  the  statute  appears  similar  to  that  referred  to 
in  15  Ohio  St,«fpra.  The  bank  was  given  "power  to  carry 
on  the  business  of  banking  by  discounting  bills,  notes,"  etc; 
and  a  majority  of  the  court  held,  that  that  was  not  a  power  to 
purchase  such  securities,  but  simply  to  loan  thereon,  with  the 
right  to  take  lawful  interest  in  advance. 

In  FUckner  v.  Bank,  8  Wheat.  338,  it  appeared  that  the 
plaintiff  purchased  from  another  bank  a  note  which  had 
passed  to  it  through  several  parties  from  the  original  holden 
The  bank  was  forbidden  to  deal  in  anything  except  bills  of 
exchange,  gold,  or  silver,  or  take  more  than  six  per  cent  upon 
its  loans  or  discounts.  It  was  claimed  that  the  purchase  of 
this  note  was  idtra  vires;  but  the  court  held  otherwise,  hold- 
ing that  such  purchase  was  but  a  discount  In  the  opinion. 
Story,  J.,  q>eaking  for  the  court,  says:  "But  in  what  manner 
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is  the  bank  to  loan?  What  is  it  to  discount?  Has  it  not  a 
right  to  take  an  evidence  of  tbe  debt^  which  arises  from  the 
loan?  If  it  is  to  discount,  must  there  not  be  some  chose  in 
aeUonj  or  written  evidence  of  a  debt,  payable  at  a  future  time^ 
which  is  to  be  the  subject  of  the  discount?  Nothing  can  be 
clearer  than  that  by  the  language  of  the  commercial  world, 
and  the  settled  practice  of  banks,  a  'discount'  by  a  bank 
means,  ex  vi  terminij  a  deduction  or  drawback  made  upon  its 
advances  or  loans  of  money,  upon  negotiable  paper,  or  other 
evidences  of  debt,  payable  at  a  future  day,  which  are  trans- 
ferred to  the  bank.'' 

We  may  also  at  this  time  properly  notice  a  late  case  cited  by 
the  plaintiff,  that  of  Smiih  v.  Exchange  Banky  26  Ohio  St.  141. 
In  that  case  the  defense  made  was,  that  the  bank  (a  national 
bank)  purchased  the  paper  of  the  payees,  and  that  it  had  no 
anthority  to  make  such  purchase.  Upon  this  the  court  uses 
this  language :  '^  It  does  not  state  that  the  purchase  was  made 
at  a  usurious  rate  of  discount;  but  it  avers  that  under  the  act 
of  congress  to  provide  a  national  currency,  under  which  the 
bank  was  incorporated,  it  had  no  authority  to  purchase  the  bill. 
It  seems  to  be  the  idea  of  coansel  making  the  objection,  that 
negotiable  paper,  perfect,  and  available  in  the  hands  of  the 
holder,  is  not  the  subject. of  purchase  by  a  national  bank  at 
any  rate  of  discount  This  view,  we  think  entirely  erroneous. 
We  see  nothing  in  the  act  of  congress,  nor  in  reason,  why  a 
borrower  may  not  obtain  the  discount  by  a  bank  of  the  exist- 
ing notes  and  bills  of  others  of  which  he  is  the  holder,  as  well 
as  of  his  own  paper,  made  directly  to  the  bank.  It  is  true, 
that,  as  between  natural  persons,  the  purchase  of  such  paper 
when  made  in  good  faith,  and  not  as  a  disguise  for  a  loan,  is 
not  subject  to  the  usury  laws;  but  it  is  otherwise  as  to  a  bank. 
In  the  business  of  banking,  the  purchasing  and  discounting  of 
paper  is  only  *a  mode  of  loaning  money.'  "  And  further  on, 
in  reference  to  any  question  of  usury,  the  court  holds  that  it 
arises  between  the  bank  and  its  customer,  and  not  between  it 
and  the  original  parties  to  the  paper. ' 
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These  authorities  go  no  farther  than  this:  that  where  an 
ordinary  commercial  bank  is  created,  and  power  given  it,  not 
generally  to  discount,  but  specially  to  carry  on  the  busiaess  of 
"banking  by  discounting,"  its  power  is  limited  to  that  of  loan- 
ing money  on  paper,  and  on  such  loans  subjects  itself  to  the 
operations  of  the  usury  laws.  It  may  not  purchase,  as  an  in« 
dividual  may,  paper  already  existing  at  any  price  it  may  agree 
upon  with  the  holder,  but  can  only  deduct  from  its  face  the 
legal  interest  in  advance.  We  express  no  opinion  upon  these 
authorities,  6r  the  propositions  they  assert.  But  we  draw  two 
clear  distinctions  between  them  and  the  case  at  bar:  And  first, 
the  plaintiff  is  not  an  ordinary  commercial  bank.  At  least, 
whatever  may  have  been  the  practical  workings  of  this  bank, 
the  intention  of  the  legislature  in  the  statute  was,  a  "savings 
bank."  That  is  the  title  of  the  article.  The  grant  is  of  au- 
thority to  organize  a  savings  association.  The  first  power  is 
to  receive  money  on  deposit,  and  allow  interest  thereon;  and 
that  is  the  main  purpose  of  a  savings  bank.  It  is  true,  among 
the  further  powers  are  those  of  discount,  and  dealing  in  bullion 
and  bonds;  but  it  is  needful  that  some  powers  be  granted  of  bo 
using  the  deposits,  and  other  funds,  as  will  secure  their  safety, 
and  enable  the  corporators  to  pay  the  interest  on  the  deposits, 
and  at  the  same  time  receive  adequate  compensation  for  their 
labor  and  the  use  of  their  capital.  Just  as  power  is  given  to 
an  insurance  corporation  to  invest  its  funds  in  such  manner,  as 
will  be  profitable.  And  in  interpreting  the  powers  possessed 
by  a  corporation,  we  must  not  make  the  interpretation  depend 
on  the  manner  in  which  the  corporation  actually  exercises  its 
powers,  but  upon  the  intention  of  the  legislature  in  the  enact- 
ment of  the  statute.  The  intention  was, "  savings  bank."  The 
corporation  may  in  fact  have  been  a  purely  commercial  bank. 
If  it  has  misused  its  powers,  the  state  alone  may  inquire.  The 
extent  of  the  powers  granted,  is  to  be  determined  by  the  char- 
acter of  the  institution  intended  by  the  legislature.  It  is  said 
by  the  court,  in  the  case  from  28  Minn.,  supra,  in  support  of 
the  construction  placed  upon  the  powers  granted  by  the  stat- 
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nte:  "The  obvious  intent  of  this  legislation  was  to  secure  to 
the  public  business  loans  and  accommodations  at  what  was 
then  regarded  reasonable  and  not  exorbitant  rates  of  interest, 
and  also  to  protect  the  shareholders  of  banks,  and  the  banks 
themselves,  against  the  risk  of  loss  from  inadequate  securities, 
such  as  would  likely  be  taken  under  the  tempting  influence  of 
high  rates  of  interest,  regulated  only  by  the  necessities  of  bor- 
rowers, and  the  cupidity  of  bank  directors."  But  the  primary 
purpose  of  a  savings  bank  is  not  to  facilitate  commercial  trans- 
actions by  securing  to  the  public  business  loans  and  accommo- 
dations, but  to  fiiruish  a  safe  place  of  deposit  for  funds.  The 
other  powers  are  subordinate  to  this. 

Again,  the  power  granted  is  the  naked  power  of  discount- 
ing, and  not  the  power  of  carrying  on  the  business  of  banking 
by  discounting.  And  the  term  "  discounting,"  includes  pur- 
chase, as  well  as  loan.  '^  To  discount,  signifies,  the  act  of  buy- 
ing a  bill  of  exchange,  or  promissory  note,  for  a  less  sum  than 
that  which  upon  its  face  is  payable."  (1  Bouv.  Law  Die,  title, 
Discount.)  "It  is  also  undeniably  clear,  that  the  term  discount^ 
when  used  in  a  general  sense,  is  equally  applicable  to  either 
business  or  accommodation  paper,  and  is  appropriately  applied, 
either  to  loans  or  sales  hy  way  of  discount,  when  a  sum  is 
counted  off,  or  taken  from  the  face  or  amount  of  the  paper,  at 
the  time  the  money  is  advanced  upon  it,  wiiether  that  sum  is 
taken  for  interest  upon  a  loan,  or  as  the  price  agreed  upon  a 
sale."  Niagara  Co.  Bank  v.  Bakery  15  Ohio  St  85.  See  also, 
case  from  8  Wheaton,  supra. 

We  conclude  therefore,  that  the  purchase  of  the  note  and 
mortgage  in  question  was  within  the  powers  granted  to  this 
lavings  bank. 

This  disposes  of  the  case,  and  compels  an  afiEirmance  of  the 
judgment. 

All  the  Justices  concurring* 
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1.  New  Tbial;  JError  in  AsseismerU  of  Amount  Due;  Verdid  too  SmaU,  In  an 
action  on  a  note  and  mortgage,  where  the  jury  erroneously  reduce  the 
amount  of  the  verdict  that  should  he  rendered,  because  of  a  supposed 
partial  payment  of  the  note  resulting  from  the  assignment  of  a  certain 
contract,  and  where  there  was  no  evidence  introduced  on  the  trial  tend- 
ing to  show  that  said  assignment  was  intended  as  a  payment,  or  a  partial 
payment  of  the  note,  but  on  the  contrary  the  evidence  showed  that  said 
assignment  was  intended  merely  as  a  collateral  security  for  the  note,  the 
trial  court  errs  in  overruling  a  motion  made  by  plaintiff  to  set  aside  the 
verdict  and  to  grant  a  new  triaL  lErmul  v,  KvUak,  3-499 ;  R.Ii.v,  Brady, 
17-382;  R,  R.  v,  Wagner,  33-660.] 

2.  Indobsbhbnt  of  Note;  Indorsee;  Presumpiion;  Burden  of  Proof.  In  an 
action  on  a  note,  and  mortgage,  where  it  is  admitted  that  the  plaintifT  is 
the  holder  of  the  note,  which  is  indorsed  in  blank  by  the  payee  thereof, 
the  law  will  presume,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  plaintiff  is  any  innocent  and  bona  fide  holder  thereof  for  value, 
and  that  it  was  indorsed  to  him  before  due;  and  it  will  devolve  upon  the 
defendant  to  show,  if  he  so  claims,  that  the  note  was  fraudulently  ob- 
tained, or  that  it  was  executed  without  sufficient  consideration,  or  that  it 
has  been  paid.  IRahm  «.  Bridge  Cb.,  16-^30;  Reynold*  v,  Thomae,  28-818; 
Lyon  V.  Martin,  31-411.] 

Mror  from  Crawford  District  Court. 

Action,  by  Ecton^  upon  a  promissory  note,  and  to  foreclose 
a  mortgage.  Plaintiff  claimed  J2,670,  with  interest  Trial  at 
September  Term  1876  of  the  district  court,  A,  A.  H.,  judge  pro 
tem,^  presiding.  The  defense  interposed,  and  the  proceedings, 
sufficiently  appear  from  the  subjoined  opinion.  The  jury  re- 
turned a  verdict  for  plaintiff  for  J250 — v^hereupon  plaintiff 
moved  to  set  such  verdict  aside,  and  for  a  new  trial,  "for  er- 
ror in  the  assessment  of  the  amount  of  the  recovery,  which 
amount  was  entirely  too  small,"  and  "  for  error  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  plaintiff  at  the  time.'' 
Motion  overruled,  and  judgment  on  the  verdict  The  plaintifi 
brings  the  case  here. 

John  T.  VosSj  for  plaintiff^ 
B.  F.  Pursely  for  defendants. 
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The  opinion  of  the  court  was  delivered  bj 

Valentine,  J. :  This  was  an  action  on  a  note  and  mortgage. 
The  note  was  executed  by  Israel  G.  Harlan  and  his  wife  Marj, 
to  Lawson  0^  Holmes,  dated  10th  November  1871,  for  $2,570, 
due  in  one  year,  with  interest  after  matarity  at  the  rate  of  ten 
per  cent,  per  annum,  and  was  indorsed  in  blank  by  said 
Holmes.  The  defendants,  Harlan  and  wife,  set  up  the  de- 
fenses, that  the  note  was  procured  from  them  by  fraud,  and 
without  sufficient  consideration;  that  it  was  paid;  and  that 
the  plaintiff  Ecton  had  full  notice  of  these  facts  when  the  note 
was  assigned  to  him.  A  trial  was  had  before  the  court  and  a 
JQiy,  and  a  verdict  and  judgment  were  rendered  in  favor  of 
the  plaintiff  and  against  the  defendants  for  $250.  The  plain- 
tiff now  brings  the  case  to  this  court  for  review. 

The  note  was  given  for  a  stock  of  drugs  and  medicines;  and 
the  evidence  would,  seem  to  show  that  Holmes  did,  to  some  ex- 
tent, as  alleged,  overreach  the  defendants,  selling  to  them  morel 
articles  than  he  owned,  and  for  a  larger  price  than  they  were 
worth.  But  still  the  articles  that  he  actually  owned  and  sold 
to  the  defendants  were  worth  vastly  more  than  the  amount  of 
the  verdict  and  judgment  which  plaintiff  obtained. '  There 
was  no  evidence  tending  to  show  that  the  note  was  paid,  or 
partially  paid;  and  no  evidence  tending  to  show  that  the  plain- 
tiff had  notice  of  the  defendants'  equities  or  defenses  against 
the  note.  The  supposed  payment  was  the  assignment  by  Har- 
lan to  Holmes  of  a  certain  contract  between  Harlan  and  the 
Missouri  Biver,  Fort  Scott  &  Gulf  Bailroad  Company  for  the 
purchase  and  sale  of  a  certain  eighty-acre  piece  of  land  known 
as  the  ^^Joy  Land.''  This  assignment  was  made  at  the  time 
that  the  note  and  mortgage  were  given.  The  mortgage  was 
on  another  piece  of  land.  The  witness  Sayres  testified,  tfadt 
daring  the  negotiations  "  Holmes  told  Harlan  he  did  not  con- 
rider  the  mortgage  on  the  land  sufficient  security.  Harlan 
then  told  him  of  the  eighty  acres  of  Joy  land ;  and  he  said 
he  would  take  that  also."    Harlan  himself  testified; 
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^^  I  gave  Holmes  a  mortgage  on  a  quarter-section  of  the  land, 
and  assigned  a  contract  for  eighty  acres. 

*^ Question.:  What  is  the  value  of  the  eighty  acres.  Answer: 
The  value  of  the  land  would  be,  if  deeded,  about  $12.50  per 
acre. 

"  This  was  a  contract  from  the  Missouri  River,  Port  Scott  k 
Gulf  Railroad  Company,  at  $5.50  per  acre.  Don't  remember 
as  I  had  paid  any  money  on  the  contract.  Think  I  had  not. 
This  was  given  as  collateral  security  on  the  note." 

This  is  all  the  evidence  there  was  npon  this  subject  An{l 
from  this  evidence,  it  will  be  seen,  that  this  contract  was  assigned 
at  the  time  the  note  was  given,  not  as  a  payment  on  the  note, 
but  as  collateral  security  for  the  note.  No  particular  value 
was  fixed  upon  the  contract  at  the  time  it  was  assigned;  and 
therefore  how  much  it  would  have  paid,  or  what  its  value  as  a 
security  was,  cannot  now  be  ascertained  very  accurately;  but, 
unless  the  land  was  worth  more  than  $5.50  per  acre,  it  would 
not  have  paid  much,  or  secured  much;  for  just  that  amount 
(which  was  the  whole  of  the  original  contract  price  for  the 
land,)  was  still  due  and  unpaid  against  the  land.  From  the 
entire  evidence  in  the  case,  the  charge,  and  suggestions  of  the 
court,  and  the  verdict  of  the  jury,  we  should  judge  that  the 
jury  probably  deducted  $1,000  from  the  note  because  of  the 
supposed  payment  resulting  from  said  assignment.  Theplain« 
tiff  also  objected  to  the  evidence  concerning  said  assignment, 
for  the  further  reason,  that  the  evidence  was  parol,  while  both 
the  contract  and  the  assignment  were  in  writing. 

With  reference  to  notice  to  the  plaintiff  of  the  defendant's 
equities,  we  would  say,  that,  as  it  is  admitted  that  the  plaintiff 
was  the  holder  of  the  note,  indorsed  as  aforesaid,  the  law  will 
presume,  in  the  absence  of  anything  to  the  contrary,  that  he 
was  an  innocent  and  bona  fide  holder  thereof  for  value,  and 
that  it  was  indorsed  to  him  before  due.  (jBaAm  v.  Bridge  Co.y 
16  Kas.  580.)  These  facts  were  also  proved  affirmatively  by 
the  plaintiff  There  was  some  evidence  however,  and  a  few 
circumstances  in  the  case,  tending  to  throw  suspicion  upon 
the  plaintiff's  innocence  and  good  faith,  but  still  they  were 
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not  BufficiQnt  to  prove  prima  facie  that  he  had  notice,  or  to 
o?ercome  the  presumption  of  law  in  his  favor  that  he  did  not 
have  notice.  But  even  if  the  plaintiff  were  not  an  innocent 
holder  of  the  note,  and  even  if  the  defendant  had-  a  right,  as 
against  him,  to  interpose  every  defense  that  he  could  have  had 
against  the  note  if  it  had  remained  in  the  hands  of  Holmes, 
still,  the  pl^ntiff  ought  to  have  recovered  a  much  larger  judg- 
ment than  he  did  recover  in  this  case.  The  reduction  of  the 
amount  below  what  it  ought  to  have  been  was  made  by  the 
jury  without  evidence;  and  for  that  reason  the  court  below 
should  have  set  aside  the  verdict  and  granted  a  new  trial,  as 
asked  by  the  plaintiff. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


CiTT  OP  Fort  Scott  v.  William  Brothers. 

Gims;  SmEWALKs;  LiabQUy  of  CUy  for  Personal  Injury,  An  incorporated 
city,  which  negligently  leaves  one  of  its  Bidewalks  out  of  repair,  by  reason 
whereof  a  person,  without  fkalt  or  negligence  on  his  part,  is  injured,  ia 
liable  to  such  party  in  damages  for  the  injury  so  sustained.  [Leavenworth 
9.  Casey,  McC.-124;  Topeha  v.  TutOe,  5-311 ;  Atchison  v.  King,  d-551 ;  Ottawa  v. 
Wa^Mbaugh,  11-124;  WyandotU  v.  WkUe,  13-191;  Smith  v.  LeavenworOi,  15- 
81;  Gibson  v.  WyandotU,  20-156;  Atchison  v.  Jansen,  21-560;  WyandoOe  v. 
€Hhson,  25-236;  Parsons  v.  Lindsay,  26-426;  Salinav,  IVoaper,  27-545;  Ck>r- 
lett  V,  Leavenworth,  27-673;  MauUby  v,  Leavenworth,  28-745;  Osborne  v.  Ham- 
Hum,  29-1 ;  Sedan  v.  Church,  29-190;  Eudora  «.  Miller,  30-494;  WeUingUm  v. 
Oregson,  31-99;  Gould  v.  Topeka,  32-485,  et  seq. ;  Emporia  v,  Schmidling,  83- 
485.  Contra,  as  to  county,  Comm*rs  v,  Riggs,  24-255;  and  townships,  EUcenr 
berry  v.  Twp,  Bazaar,  22-556;  Langan  v,  Atchison,  35-318.] 

[See  also,  R,B,v,  Kunkd,  17-146,  and  cases  cited  in  annotated  edition.] 

Error  from  Bourbon  District  Court. 

Bbothbrs  brought  suit  against  the  city  to  recover  f2,000 
damages  alleged  to  have  been  sustained  bv  reason  of  personal 
injuries  caused  by  his  stepping  into  a  hole  in  the  sidewalk  on 
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Scott  aveDue,  in  said  city,  on  the  night  of  80th  December 
1876,  which  caused  him  to  fall,  whereby  his  legs  and  ankles 
were  injured.  Trial  at  June  Term  1877.  It  was  shown  that 
the  defects  in  the  sidewalk,  where  plaintiff  was  injured,  had 
existed  for  some  thirty  days,  or  more,  next  preceding  the 
date  of  such  injury.  Verdict  and  judgment  for  plaintiff,  for 
$248.75.     The  C%  of  Fort  Seoit  brings  the  case  here  on  error. 

Eugene  F.  Ware^  for  plaintiff  in  error. 
C  0.  French,  for  defendant  in  error. 

By  the  Court,  Horton,  C.  J.:  The  judgment  in  this  case 
must  be  afiSrmed,  under  the  following  authorities,  viz.,  Oty  of 
Topeka  v.  TuttU,  5  Kas.  811,  City  of  Atchison  v.  King,  9  Kas.  550, 
Jansen  v.  City  of  Atchison,  16  Kas.  858,  City  of  Ottawa  v.  Wash- 
ahaugh,  11  Kas.  124,  and  City  of  Wyandotte  v.  White,  13  Kas. 
191,  that  an  incorporated  city  is  liable  not  only  for  injuries  oc- 
casioned by  negligently  constructing  defective  sidewalks  on 
^ts  streets,  or  by  causing  defects  therein  after  they  are  made, 
but  also  for  negligently  permitting  such  defects  to  continue; 
and  under  the  authority  of  the  cases  of  K.  P.  Rly.  Co.  v. 
Kunkd,  17  Bias.  145,  and  George  r.  Myers  ^  Green,  18  Kas.  480, 
and  numerous  other  cases,  that,  where  there  is  clear  and  posi- 
tive testimony  sustaining  every  essential  fact,  and  the  verdict 
has  received  the  approval  of  the  trial  court,  this  court  will  not 
disturb  such  verdict  as  being  against  the  evidence.  Judgment 
afSrmed. 

All  the  Justices  concurring. 


John  M.  Cain  v.  Fredbbick  Robinson. 

1.  SRBBiTys  Dbbd  ;  Whtiher  Executed  Before,  or  ASUr,  Cof^rmalion  9f  Sotte,  It 
a  Quegtionfor  the  Jury,  In  an  action  of  forcible  detainer,  the  plaintiff  of- 
fered in  evidence  a  sheriff's  deed  from  which  he  claimed  to  derive  title 
to  the  premises  in  dispute,  dated  18th  July  1874,  and  the  journal-entry  of 
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the  oonflrmation  of  fhe  BherilTB  sale  of  the  date  of  16th  Jaly  1874,  to- 
gether with  the  testimony  of  the  derk  of  the  dietrici  court,  and  the 
sheriff  who  executed  the  deed,  to  the  effect  that  the  deed  was  not  exe- 
cuted till  afUr  the  confirmation  of  the  sheriff's  sale;  and  thereupon  the 
defendant  moved  the  court  to  strike  out  the  sheriff^s  deed,  for  the  reason 
that  the  records  of  the  court  introduced  in  evidence  showed  that  there 
wf»  never  any  confirmation  of  the  sheriff's  sale  prior  to  the  date  of  the 
execution  of  the  deed,  the  coort  sustained  the  motion,  and  afterward 
Bostained  a  demurrer  to  the  evidence  of  the  plaintiff:  Htld^  error,  as  the 
evidence,  nnder  proper  instructions,  should  have  heen  submitted  to  the 
jury. 

X ^tmmiplMti,  from  Date  of  Deed,  May  be  RebuUed,    Ordinarily  the 

date  of  a  deed,  (admitted  to  have  been  delivered,)  ia  prima  facie  evidence 
of  the  time  of  its  delivery,  but  this  presumption  may  be  rebutted  by  tes^ 
timony;  and  where  a  sheriff's  deed  is  dated  three  days  prior  to  the  date 
of  confirmation  of  the  sale  therein  recited,  but  it  is  not  delivered  till 
after  such  confirmation,  the  deed  is  not  void,  [McKean  v.  Maseey,  6-122; 
Bmion  v.  Boyd,  7-17;  R.  R  v.  Owen,  8-410;  BabbiU  v.  Jokman,  15-252; 
Clark  V,  Akere,  16-166;  Mitchell  v. Skinner,  17-563,  565;  Harrison  «.  Andrews, 
1&-535, 541 ;  Walker  o.  Netdm,  22-100 ;  Nay  v,  Morgan,  24-75.] 

Error  from  Atchison  District  OourL 

Tn  district  court,  at  June  Term  1877,  gave  judgment  in 
&yor  of  JRobinsonj  defendant  The  plaintiff,  Cain,  brings  the 
case  here.  The  subjoined  opinion  contains  a  sufficient  state- 
ment of  the  facts,  and  of  the  proceedings* 

Henry  EUistanj  and  S.  H.  Gknn^  for  plaintiff. 

B.  F.  Hudson^  and  Oreenlee  ^  Pearsofn^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  0.  J.:  The  plaintiff  in  error  was  plaintiff  in  the 
court  below.  He  commenced  an  action  of  forcible  detainer 
against  the  defendant,  before  a  justice  of  the  peace  in  Atchi- 
son county,  where  a  trial  was  had,  resulting  in  &yor  of  the 
■■ttmninf     pl^ii^tiff'    From  this  judgment,  the  defendant  ap- 

'^•■^  pealed  to  the  district  court,  where  amended  plead- 
ings were  filed  by  order  of  the  court,  and  a  new  trial  was  had. 
On  the  trial  the.  evidence  showed  that  the  plaintiff  was  the 
porchaser  of  the  premises  at  a  judicial  sale  had  in  pursuance 
of  a  decree  of  foreclosure  of  the  district  court  of  Atchiso 
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county;  that  the  defendant  was  one  of  the  judgment-debtors 
in  the  foreclosure  action,  and  in  possession  of  the  premises  at 
the  time  of  the  rendition  of  the  decree  by  virtue  of  which 
the  sale  was  made.  The  plaintiff  presented  in  evidence  the 
sheriff's  deed,  from  which  he  claimed  to  derive  title,  dated 
18th  July  1874,  and  the  journal-entry  of  the  confirmation  of 
th(3  sale,  of  the  date  of  16th  July  1874,  and  then  introduced 
the  clerk  of  the  court,  who  testified  as  follows : 

"I  was  clerk  of  the  district  court  of  Atchison  county  at  the 
June  term  of  said  court,  1874,  and  all  the  journal-entries  of 
that  term  are  in  my  handwriting.  I  recognize  the  journal 
entry  of  confirmation  of  sale  in  the  case  of  Eunice  Campbell 
V.  Mary  Ann  Robinson,  Frederick  Robinson,  and  John  M. 
Cain.  I  also  recognize  my  handwriting  in  filling  up  and  tak- 
ing acknowledgment  of  the  sheriff''s  deed,  made  by  Owen  E. 
Seip,  sheriff,  to  John  M.  Cain,  purchaser  of  the  real  estate 
under  an  order  of  sale  of  the  district  court  of  Atchison  county 
in  the  case  of  Eunice  Campbell  v.  Mary  Ann  Robinson, 
Frederick  Robinson,  and  John  Tifi..  Cain,  which  sale  was  con- 
firmed at  the- June  term  of  the  court,  1874.  I  do  not  recol- 
lect the  exact  date  on  which  said  confirmation  was  made,  but 
I  am  reasonably  certajn  that  said  confirmation  was  made  on 
the  11th  day  of  July  1874,  and  am  positively  certain  that  the 
confirmation  was  made  prior  to  the  execution  of  the  sheriff's 
deed  by  Owen  E.  Seip  to  John  M.  Cain,  for  the  laud  men- 
tioned and  described  in  said  deed,  and  embraced  in  the  order 
of  confirmation.  Of  this  I  am  positive,  for  the  reason,  that 
I  find  the  deed  and  certificate  of  acknowledgment  in  my 
handwriting,  as  I  usually  filled  out  and  took  acknowledg- 
ments at  that  time.  And  I  know  that  I  ilever  filled  out  or 
took  acknowledgments  of  any  sheriff's  deed  till  after  the  con- 
firmation  of  sale  in  any  case.  There  is  an  apparent  discrep- 
ancy in  the  dates  of  the  deed,  and  in  the  journal-entry  of 
confirmation.  The  journal-entry,  at  the  tap  of  the  paze,  ap- 
pears as  though  it  had  been  entered  of  the  16th  of  July, 
whereas  the  deed  appears  to  have  been  executed  on  the  13th 
of  July.  This  probably  arose  in  this  manner:  it  very  oftea 
happened  that  the  journal  was  not  written  up  for  some  days 
after  the  proceedings  in  the  court  took  place.  This  undoubt- 
edly was  the  fact  in  this  case.  Possibly  it  was  because  I  had 
not  been  apprised,  whether  or  not  the  costs  had  been  paid, 
in  which  case  I  may  have  delayed  making  the  journal-entry  ox 
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the  confirmation  till  I  knew  the  fsLCt  that  the  coste  had  been 
paid." 

Plaintiff  then  offered  Owen  E.  Seip  as  a  witness,  who  testi- 
fied: 

"I  was  the  duly-elected,  qualified  and  acting  sheriff  of 
Atchison  county,  during  all  the  year  1874.  I  remember  the 
suit  of  Eunice  Campbell  v.  Mary  Ann  Robinson,  Frederick 
Robinson,  and  John  M.  Cain,  in  the  district  court  for  said 
county.  There  was  a  foreclosure  of  a  mortgage  and  order  of 
sale.  I  sold  the  property  as  sheriff,  properly,  and  executed 
the  deed  therefpr  to  John  M.  Cain,  plaintiff  in  this  suit.  I 
reported  the  sale  to  the  court,  and  after  it  was  confirmed  I 
executed  the  sheriff's  deed  therefor.  I  know  I  did  not  exe- 
cute the  deed  before  the  sale  was  confirmed  by  the  court  I 
am  fully  satisfied  that  I  executed  this  deed  (here  deed  was 
shown  to  witness,  and  identified,)  on  the  18th  day  of  July 
1874.  I  delivered  the  deed  to  John  M*  Cain,  the  plain tifi*  in 
this  suit" 

After  all  of  this  testimony  had  been  presented,  the  defend- 
ant moved  the  court  to  strike  out  the  sheriff's  deed  offered  in 
evidence,  for  the  reason,  as  alleged  by  him,  that  the  records 
of  the  conrt,  introduced  in  evidence,  showed  that  there  never 
was  any  confirmation  of  the  pretended  sheriff's  sale  prior  to 
the  execution  of  the  deed,  which  motion  the  court  sustained; 
and  after  the  introduction  of  certain  testimony  by  the  plain- 
tiff, tending  to  prove  that  defendant  had  leased  the  premises 
of  plaintiff  after  the  date  of  the  deed,  and  had  recognized  such 
plaintiff  as  his  landlord,  the  court  sustained  a  demurrer  to  the 
plaintiff's  evidence,  discharged  the  jury  impanneled  to  try 
the  cause,  and  gave  judgment  for  the  defendant  These  rul- 
ings of  the  court  are  assigned  as  error,  and  we  are  asked  to 
review  the  same. 

The  assignments  of  error  are  well  taken.  In  the  condition 
of  the  testimony,  it  should  have  been  left  to  the  jury,  under 
proper  instructions,  to  say  what  effect  should  have  been  given 
it,  and  whether,  on  the  whole,  the  deed  had  been 
^iS^JiSii  executed,  that  io,  delivered,  after  confirmation. 
The  date  of  the  deed  seems  to  have  been  conclu- 
sive of  its  date  of  execution.     Yet  the  evidence  of  both  the 
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clerk  and  sheriff  states  the  execution  was  after  the  confirma- 
tion; and  but  for  the  single  statement  of  the  sheriff,  that  the 
execution  of  the  deed  was  on  July  18th,  all  of  the  testimony 
is  in  harmony  with  the  theory  that  the  proceedings  of  con- 
firmation were  had  in  court  on  July  11th,  the  deed  then  writ- 
ten out  and  signed,  the  entry  of  confirmation  made  July  16th, 
and  the  final  execution  of  the  deed  (that  is,  its  delivery^)  had  after 
such  date.  Even  the  statement  of  its  execution  on  July  13th, 
is  explained,  if  thereby  the  sheriff  meant  that  on  that  date  it  was 
t.  Pmumpuon.  prepared  for  delivery,  but  not  then  delivered.  In 
fromd»te.  ^j^^  abscnce  of  all  evidence  to  the  contrary,  the  pre- 
sumption is,  that  a  d^ed  is  executed  of  its  date.  Babbitt  v.  John- 
son^ 15  Kas.  252;  Clark  v.Akers^  16  Kas.  166.  But  in  this  case 
we  have  the  direct  evidence  of  the  clerk  and  sheriff,  that  the 
deed  was  not  executed  till  after  the  confirmation,  subject  to  the 
contradiction  above  mentioned;  and  also,  the  presumption  that 
proceedings  of  a  court  and  its  ofi&cers  are  done  regularly,  and  in 
their  proper  order.  While  it  is  true,  that  the  sheriff  has  no 
right  to  execute  the  deed  without  the  direction  of  the  court, 
and  the  record  is  presumed  to  speak  absolute  verity,  the  fact 
that  the  deed  is  dated  before  the  confirmation  is  not  conclusive 
that  it  was  executed  before  such  confirmation.  The  sherifiF 
might  have  filled  in  the  blanks  of  the  deed  and  signed  it  before 
the  entry  of  the  confirmation,  and  then  after  the  confirmation 
have  delivered  it,  or  in  other  words,  have  then  executed  it. 
The  execution  of  the  deed  includes  the  delivery,  as  well  as  the 
writing  and  signing.  Delivery  is  essential  to  make  a  deed 
effective.  A  deed  not  delivered,  is  the  same  as  no  deed. 
Prior  to  the  entry  of  confirmation  of  the  sale,  on  July  16th,  the 
sheriff  may  have  held  the  deed  in  his  hands  all  made  oat  and 
signed  by  him;  but  it  would  then  be  considered  an  unexecuted 
instrument,  of  no  vitality  or  effect.  After  the  confirmation, 
he  could  deliver  it  to  the  purchaser,  and  thus  execute  the 
deed.  The  deed  could  have  no  force  in  law  until  after  the 
confirmation,  because  such  a  deed  can  only  be  made  in  purau« 
ance  of  the  directions  of  the  court,  after  a  careful  examination 
of  the  proceedings  of  the  ofiicer  making  the  sale.    The  mere 
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fact|  however,  that  the  deed  in  this  instance  was  dated  daring 
the  term  of  the  court  at  which  the  confirmation  was  had,  and 
a  few  days  prior  thereto,  was  not  (in  view  of  the  other  testi- 
mony,) conclusive  of  its  execution  prior  to  such  confirmation. 
The  evidence  as  to  the  delivery  was  not  as  specific  as  it  might 
have  been,  but  on  the  whole,  we  cannot  construe  the  evidence 
to  mean,  a  delivery  before  confirmation.  The  record  shows  it 
was  not  filed  in  the  office  of  register  of  deeds  till  July  22d, 
several  days  after  confirmation;  and  the  jury  should  have  been 
permitted  to  decide  if  the  delivery  was  before,  or  after,  the 
confirmation.  If  dated  and  signed  previous  to  the  confirma- 
tion, but  not  delivered  till  after  July  16th,  (the  date  of  con- 
firmation,) the  deed  was  not  void. 

In  the  event,  that  it  shall  be  ascertained  that  the  deed  was 
actually  delivered  prior  to  July  16th  1874;  that  the  proceed- 
ings were  had  in  the  court  concerning  the  confirmation  on  the 
11th  of  July,  and  were  erroneously  entered  on  the  journal 
under  the  date  of  July  16th,  (and  the  minutes  of  the  judge 
show  this  to  be  true,)  we  would  suggest  the  correction  of  the 
journal  by. a  nunc  pro  tunc  order,  so  that  it  shall  conform  with 
the  facts  in  the  premises.  It  is  unnecessary  to  pass  upon  the 
other  questions  presented,  as  a  new  trial  must  take  place. 

The  point  made  by  the  counsel  for  the  defendant,  that  the 
rejection  of  the  deed  was  a  harmless  error,  is  not  sustained  by 
the  pleadings,  nor  the  testimony  ofiered,  nor  the  result  had  in 
the  case  before  the  trial  court  If  the  deed  had  been  retained 
as  testimony,  the  demurrer  to  the  evidence  could  not  have 
been  sustained. 

We  think  the  judge,  in  withdrawing  the  deed  fi'om  the  con- 
sideration of  the  jury,  and  then  sustaining  a  demurrer  to  the 
evidence,  usurped  the  province  of  the  jury,  and  in  so  doing, 
committed  error,  which  calls  for  a  reversal  of  the  judgment, 

The  judgment  will  be  reversed,  and  the  case  remanded  for 
a  new  trial. 

All  the  Justices  conourring. 
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1.  Plbading;  Demurrer;  Motion,  Where  there  is  an  absolute  want  of  alle- 
gations sufficient  to  make  out  a  cause  of  action,  demurrer,  and  not  mo- 
tion to  make  more  definite  and  certain,  is  the  proper  remedy.  {Short  v. 
Nooner,  16-220;  Ddahay  o.  Goldie,  17-264;  Neittd  v.Htmter,  19-224;  Blanr 
din  V,  Wade,  20-255;  Nooner  v.  ShoH  20-625.] 

.  2.  TiTLB  Paramount,  in  JPbredosure  Adion,    The  question  of  adverse  and 

*  paramount  title  may  be  litigated  in  an  action  to  foreclose  a  mortgage. 

[HoRTON,  C.  J.,  dissenting.]    [Bayer  v,  CockeriU,  3-282;  Ogden  v,  Wallerg, 

12-294;  Scarborough  v.  Smith,  18-399;   Que  v.  Bartholow,  21-309;  Scott  tn 

Morning,  23-253;  Pattie  v.  Wilson,  25-332;  3Rning  Co.  v.  Rhodes,  33-233.] 

3.  Act  for  Sale  of  School  Lands  ;  JSjffect  of  Amendments.  A  patent  for  Kan- 
sas school  lands  issued  in  October  1871,  recited  that  it  was  issued  in  ac- 
cordance with  the  provisions  of  the  act  of  1864,  entitled  ''An  act  to 
provide  for  the  sale  of  school  lands."  Between  1864  and  1871,  said  act 
was  by  successive  legislatures  materially  amended  in  several  of  its  sec- 
tions, though  never  in  terms  repealed;  and  such  amendments  changed 
both  the  conditions  and  procedure.  Held,  That  the  patent  was  not  void 
upon  its  face,  in  not  reciting  that  it  was  issued  in  pursuance  of  said  act 
and  amendments. 

4. Patent  for  School  Lands — When  not  Impeached.    Where  a  patent 

for  school  lands  is  issued  to  £.  £.  W.  personally,  and  contains  no  recital 
of,  nor  reference  to  any  proceedings  in  the  probate  court,  and  a  party 
seeking  to  impeach  its  validity  ofifers  in  evidence  a  certain  petition  filed 
in  the  probate  court  by  the  city  of  Independence,  by  £.  £.  W.  its  mayor, 
for  the  purchase  of  said  lands,  and  an  order  authorizing  said  £.  £.  W.  to 
purchase  said  lands  in  trust  for  the  occupants,  and  there  is  no  further 
evidence  tending  to  show  that  there  were  no  other  proceedings  in  the 
probate  court  by  £.£.W.  personally,  or  that  there  was  any  connection 
between  these  proceedings  and  the  patent,  held,  no  ground  for  impeach- 
ing the  validity  of  the  patent,  even  if  it  was  open  to  question  by  any 
party  other  than  the  state. 

5. The  16th  and  36th  sections  of  land  pass  by  congressional  grant 

to  the  state,  as  school  lands,  unices  ''sold  or  otherwise  previously  dis- 
posed of."  A  patent  from  the  state  for  a  tract  in  section  36  prima /acis 
conveys  a  good  title,  and  is  not  shown  to  be  a  nullity  by  a  receiver's  re- 
ceipt dated  two  years  after  the  patent,  without  further  proof  of  the  pro- 
ceedings before  the  United  States  land-officers. 

Error  from  Montgomery  Districi  Court. 

Parkhurst,  as  plaintilF,  brought  this  action  to  foreclose  a 
mortgage  on  Block  86  and  the  W.^  of  Block  84  in  the  city  of 
Independence,  executed  to  him  on  the  17th  of  February  1878 
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by  W.  0.  Sylvester  and  wife.  The  city  of  Independence  waa 
laid  out  on  section  86^  township  82  south,  range  15  east  D. 
T.  Camenga,  J.  M.  Anderson,  Enoch  Sylvester,  and  Bridget 
Bradky^  were  joined  as  co-defendants.  W.  0.  Sylvester  and 
wife,  mortgagors,  and  Enoch  Sylvester,  made  default.  Ca- 
menga and  Anderson  answered,  admitting  plaintiff's  cause  of 
action,  and  set  up  a  claim  as  junior  mortgagees.  Mrs.  Bradley 
claimed  the  land  by  title  paramount  to  that  of  Parkhursi's 
mortgagoi:^,  Sylvester  and  wife.  The  nature  and  source  of  her 
title,  and  the  proceedings  thereon,  are  fully  stated  in  the  sub- 
joined opinion.  The  district  court,  at  the  March  Term  1875, 
found  the  issues  against  Mrs.  Bradley,  and  decreed  the  fore- 
closare  of  both  the  Parkhurst  and  Camenga  and  Anderson 
mortgages.    Mrs.  Bradley  brings  the  case  here  on  error. 

Nathan  Oree,  for  plaintiff  in  error. 
Damd  Ghrass,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwer,  J.:  This  was  an  action  to  foreclose  a  note  and 
mortgage.  Plaintiff  in  error  was  made  a  defendant.  It  was 
not  alleged  that  she  executed  the  note,  or  the  mortgage,  or 
was  in  any  manner  privy  to  them.  On  the  contrary,  the  only 
allegation  in  the  petition  touching  her  was  in  these  words: 

''And  the  plaintiff  further  says,  that  on  the  ISth  of  April 
1874,  Maggie  Reynolds  and  Charles  T.  Reynolds  fraudulently 
and  corruptly  made,  executed  and  delivered  their  certain  deed 
in  writing  conveying  the  said  premises  to  the  said  Bridget 
Bradley,  who  now  claims  ownership  of  the  said  premises, 
which  said  last-mentioned  deed  was  duly  recorded  in  the  office 
of  register  of  deeds  in  said  county  of  Montgomery  on  the  18th 
of  April  1874,  in  book  G  of  deeds,  at  page  95." 

The  mortgage  was  alleged  to  have  been  executed  and  re- 
corded 17th  February  1878.  There  was  nothing  to  show 
what  title,  or  whence  derived,  was  in  Reynolds,  and  no  alle- 
gation that  Bridget  Bradley's  claim  of  ownership  was  not 
well  founded^  except  such  as  might  be  implied  from  the 
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charge  that  Reynolds'  deed  to  her  was  fraudulently  and  cor- 
ruptly made.  It  was  not  alleged  that  such  deed  was  her  only 
source  of  title,  or  the  sole  basis  of  her  claim  of  ownership. 
To  this  petition  Bridget  Bradley  filed  a  motion,  that  it  be 
made  more  definite  and  certain  by  showing  the  nature  of 
Reynolds'  title,  and  when  and  where  derived,  and  whether  it 
was  acquired  prior,  or  subsequent,  to  the  execution  of  the 
mortgage.  This  motion  was  overruled  and  thereupon  she 
filed  an  answer,  denying  any  title  in  the  mortgagor,  alleging 
full  title  in  herself,  and  reciting  a  chain  of  conveyances  from 
the  government  to  her,  and  praying  for  judgment  against  the 
plaintiff  for  costs.  To  this  a  reply  was  duly  filed.  After  trial 
a  decree  of  foreclosure  was  entered,  and  in  that  was  an  order 
barring  plaintiff  in  error  of  all  interest  in  the  premises. 

Three  errors  are  alleged.  First,  in  overruling  the  motion. 
Second,  in  trying  the  question  of  title  paramount  in  an  action 
to  foreclose  a  mortgage;  and  third,  in  holding  that  the  mort- 
gagor's title  was  in  fact  paramount  to  that  of  plaintiff  in 
error.     Of  these  in  their  order. 

I.  Did  the  court  err  in  overruling  the  motion?    We  think 

not.     The  defect  in  the  petition  was  not  a  lack  of  certainty 

and  precision,  but  a  want  of  sufiicient  allegations.    It  stated 

I  neadiD  ^^  cause  of  action  against  plaintiff  in  error;  and 

moTio™'       demurrer,  rather  than  motion,  was  the   proper 

]n«k«  deflaiu.  p^^^^^y^     jf  gj^^  j^j^^  madc  default,  her  def&ult 

would  simply  have  admitted  the  truth  of  the  allegations,  and 
those  allegations  gave  to  the  plaintiff  no  right  to  judgment 
against  her.  The  petition  alleged  that  she  claimed  owner* 
ship,,  but  failed  to  allege  that  that:  claim  was  not  we)l  founded 
and  superior  to  the  rights  of  the  mortgagee.  If  it  was,  of 
course  no  decree  could  be  rendered  against  her.  Nooner  v. 
Shorty  16  Kas.  220.  True,  it  also  alleged  that  Reynolds 
fraudulently  and  corruptly  deeded  to  her  subsequent  to  the 
mortgage;  but  it  does  not  allege  that  Reynolds'  title  was  in- 
ferior to  the  rights  of  the  mortgagee — and  unless  it  was,  no 
fraud  or  corruption  in  the  deed  inured  to  the  benefit  of  the 
mortgagee.    In  no  view  of  the  case  was  a  cause  of  actioii 
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stated  against  the  plaintiff  in  error.  The  allegations  were 
not  uncertain;  they  were  insufficient.  The  court  therefore 
properly  overruled  the  motion. 

n.  Can  the  question  of  title  paramount  be  litigated  in  an 
action  to  foreclose  a  mortgage?  And  here  the  question  may 
arise  in  two  ways:  First — Can  a  mortgagee  compel  a  defend- 
ant, other  than  the  mortgagor,  to  litigate  the 
*2^t^ter«-  question  of  title  paramount?  Second — ^Where  a 
defendant,  sued  in  an  action  to  foreclose  a  mort- 
gage, sets  up  in  his  answer  a  paramount  title,  and  without 
objection  goes  to  trial  upon  that  issue,  can  he  if  beaten  ask  a 
reversal  on  the  ground  that  such  an  issue  was  not  properly 
triable  in  the  action?  The  question  now  presented  to  us 
comes  in  the  latter  form.  After  the  decision  on  the  motion, 
plaintiff  in  error  filed  an  answer  setting  up  her  title  in  detail, 
and  went  to  trial  upon  the  issue  thus  raised  without  objection. 
Can  she  now  say  that  such  issue  was  not  triable? 

That  under  the  old  practice,  title  paramount  could  not  be 
tried  in  an  action  to  foreclose  a  mortgage,  cannot  be  doubted; 
and  such  seems  to  be  the  rule  in  states  where  the  code  practice 
obtains,  and  separate  law  and  equity  tribunals  have  ceased  to 
exist  A  reference  to  a  few  of  the  authorities  will  make  this 
plain.  In  San  Francisco  v.  Lawion,  18  Cal.  465,  it  was  held, 
that  adverse  titles  were  not  proper  subjects  of  determination 
in  a  foreclosure  suit.  To  the  same  effect,  Oragan  v.  Minor y  de- 
cided by  same  court,  6  Central  Law  Journal,  854.  In  Banning 
V,  Bradfordj  21  Minn.  808,  the  court  decided  that  a  mortgagee 
cannot  maintain  an  action  against  one  claiming  by  title  adverse, 
and,  if  valid,  paramount  to  that  of  the  mortgagor.  In  McCor- 
mck  V.  WilsoHy  25  HI.  274,  it  was  said,  that  where  the  allegation 
in  the  petition  is  of  title  subordinate  to  the  mortgage,  a  decree 
on  default  affects  no  title  or  interest  not  subordinate  thereto. 
In  Ea^  Fire  Ins.  Co.  v.  Leniy  6  Paige,  635,  the  chancellor  held 
that  a  mortgagee  has  no  right  to  make  a  person  whose  claim 
is  prior  to  the  mortgage,  and  who  holds  a  legal  title  adverse  to 
the  mortgagor,  and  mortgagee,  a  party  to  try  the  validity  oi 
BQch  title.     To  the  same  effect  is  a  recent  decision  of  the  su- 


466  SUPREME  COURT  hV  KANSAS. 

Bradley  y.  Farkharst 

preme  coUrt  of  the  United  States  in  a  case  from  Tennessee, 
Deal  V.  Reynolds^  17  Albany  Law  Journal,  182.  See  also, 
Brundage  v.  D.  ^  F.  Miss.  Soe.j  60  Barb.  204.  In  Coming  o. 
Smithy  6  N.  Y.  82,  it  was  ruled,  that  where  a  defendant  sets  up 
title  adverse  and  anterior  to  the  mortgage,  the  plaintiff  should 
dismiss  the  bill  as  to  him,  unless  prepared  to  prove  that  such 
claim  in  fact  arose  subsequent  to  the  mortgage.  In  PeUon  v, 
Farmiriy  18  Wis.  222,  a  demurrer  to  an  answer  setting  up  para- 
mount title,  was  sustained,  as  tendering  no  issue  for  trial.  In 
PalrruT  v,  YageVy  20  Wis.  91,  upon  an  allegation  of  superior 
equitable  title  in  mortgagor,  as  against  the  legal  title  in  a 
third  party,  the  court  says  that  it  seems  that  such  title  ought 
to  be  examined  and  determined.  In  Roche  v.  Knighty  21  Wis. 
324,  where  there  was  proof  of  paramount  title,  it  was  held, 
that  a  decree  barring  the  holder  thereof  was  erroneous.  In 
Board  Sup.  v.  P.  R.  Rid,  Cb.,  24  Wis.  119,  it  was  said,  if  para- 
mount title  be  alleged  and  litigated,  the  decree  is  erroneous, 
and  should  be  reversed,  but  is  not  void,  and  is  conclusive  un- 
less reversed  on  error.  Ajid  in  Roberts  v.  Woody  88  Wis.  60, 
where  an  answer  was  filed  setting  up  a  tax  deed  as  paramount 
title,  it  was  held  that  the  action  waa  properly  dismissed  as  to 
such  defendant.  In  Pomeroy  on  Remedies,  sec.  884,  the  au- 
thor says :  ^^ As  titles,  interests,  and  liens,  prior  and  paramount 
to  the  mortgage,  are  in  no  way  affected  by  it,  or  by  the  decree 
of  foreclosure  and  the  sale  thereunder,  the  owners  and  holders 
thereof  are  neither  necessary  nor  proper  parties." 

On  the  other  hand,  it  cannot  be  questioned  that  the  practice 
has  been  quite  common  in  this  state  to  bring  in  as  parties  de> 
fendant,  in  a  foreclosure  suit,  all  who  claim  any  interest  in  the 
mortgaged  premises,  whether  subordinate,  or  adverse,  to  the 
mortgagor's  title.  Especially  has  this  been  true  in  cases  of 
tax  deeds,  whose  validity  has  been  a  subject  of  frequent  litiga- 
tion in  such  actions.  In  an  early  case  in  this  court,  Bayer  v. 
CockeriUj  8  Kas.  282,  it  appeared  that  the  legal  tide  in  Bayer 
had  been  in  the  district  court  held  subordinate  to  the  equitable 
title  of  the  mortgagor,  and  a  decree  of  foreclosure  rendered 
barring  him  of  all  interest  in  the  premises;  and  this  decree 
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was  aastained.  This  is  kindred  to  the  case  from  20  Wis., 
iupra.  True,  the  qaestioa  here  presented  does  not  appear  to 
have  been  raised  in  the  8  IKas.  case;  at  least,  it  was  not  noticed 
by  the  court  It  is  therefore  not  decisive,  and  is  authority 
only  as  showing  the  practice  of  able  lawyers,  and,  to  that  ex* 
tent,  the  common  understanding  of  the  profession. 

The  question  is  one  of  statutory  construction ;  for  that  the 
legislature  has  power  to  authorize  the  litigation  of  adverse 
titles  in  foreclosure  actions,  cannot  be  doubted.  That  such 
joinder  tends  to  confusion,  by  multiplying  the  issues,  or  that 
it  enhances  the  value  of  judicial  sales  by  presenting  the  prop- 
erty  stripped  of  all  embarrassing  questions  of  titles  and  claims, 
are  matters  for  legislative  rather  than  judicial  consideration. 
So  also  are  the  suggestions,  that  in  recognizing  such  a  proced- 
ure we  are  no  longer  walking  super  aniiquas  vias;  or  conversely, 
that  it  harmonizes  with  the  general  policy  of  the  code,  which 
aims  to  have  the  whole  subject-matter  of  any  controversy  set- 
tled in  a  single  action.  The  code,  section  88,  authorizes  the 
joinder  of  several  causes  of  action,  whether  legal,  of  equitable, 
or  both,  where  they  arise  out  of  ^'the  same  transaction,  or 
traneactions  connected  with  the  same  subject  of  action;" 
'^but  the  causes  of  action  so  united,  must  *  *  *  affect  all 
the  parties  to  the  action,  except  in  actions  to  enforce  mortgages 
or  other  Hens.''  We  had  occasion  to  examine  this  section  with 
Bome  care  in  the  case  of  Scarborough  v.  Smith,  18  Kas.  899, 
where  we  held  it  authorized  the  uniting  of  a  cause  of  action 
for  the  recovery  of  real  property,  one  for  rents  and  profits,  and 
one  for  partition..  Is  the  title  to  land  mortgaged,  so  connected 
with  the  mortgage,  that  they  can  be  said  to  be  transactions 
oonnected  with  the  same  subject  of  action?  An  action  on  a 
note  and  mortgage  involves  two  things — firgt,  an  inquiry  as  to 
the  amount  due  on  the  note;  and  in  that,  it  is  personal;  and 
second,  a  proceeding  to  charge  the  real  estate  mortgaged  with 
the  payment  of  the  amount  found  due;  and  in  that  respect  it 
is  in  the  nature  of  a  proceeding  m  rem.  Ogden  v.  WallerSf  12 
Km.  294.  So  far  as  the  mere  personal  side  of  the  action  is 
concerned,  it  is  immaterial  what  the  title  to  the  land  may  be. 
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or  whether  there  be  other  liens  or  claims  upon  it.  But  bo  far 
as  the  second  branch  is  concerned,  it  is  material  to  know  what 
is  the  tide,  and  what  the  other  liens.  They  afiect  the  value  of 
the  decree;  and  the  title  as  much  or  more  so  than  the  liens. 
So  far  as  it  is  a  proceeding  m  renij  the  status  of  the  reniy  the 
quantity  of  interest  to  be  reached  and  covered  by  the  decree, 
is  material.  The  right  to  have  the  real  estate  subjected  to  the 
payment  of  the  debt,  may  be  said  to  be  the  subject  of  the  ac- 
tion. Another  lien  is  not  the  ^^same  transaction,"  but  is  a 
'transaction  connected  with  the  same  subject  of  action."  It 
is  connected  by  the  real  estate  upon  which  the  two  liens  are 
charges.  The  same  connecting  link  binds  a  lien  to  an  adverse 
title.  If  there  are  two  mortgages,  but  upon  entirely  separate 
tracts,  there  is  no  connecting  link,  and  the  transactions  are  not 
connected  with  the  same  subject  of  action.  A  proceeding  in 
rem  touches  the  property.  It  aims  to  seize  and  sell  the  thing 
itself,  and  not  the  mere  interests  or  claims  of  persons  in  the 
thitig.  But  can  it  be  fully  adjudged,  that  the  debt  is  a  lien 
upon  the  real  estate,  and  that  this,  (he  resj  is  to  be  sold  without 
a  determination  of  adverse  claims?  Otherwise,  the  res  may  be 
sold  or  not;  all,  or  nothing,  may  pass;  and  a  purchaser,  buy- 
ing at  a  sale  purporting  to  be  a  sale  in  a  proceeding  m  rentf 
may  have  seized  a  substance,  or  only  grasped  a  shadow. 

It  will  be  borne  in  mind  that  the  right  of  a  mortgagee  to 
have  other  lien-holders  made  parties,  is  not  the  right  of  two 
lien-holders  to  unite  and  foreclose  their  separate  liens  in  one 
action.  It  is  the  right  of  the  single  lien-holder  to  bring  in,  as 
parties  defendant,  other  lien-holders,  and  litigate,  as  against 
them,  the  validity  and  extent  of  their  alleged  liens.  He  unites 
with  his  cause  of  action  on  his  mortgage,  and  for  establishing 
his  own  lien,  a  cause  of  action  against  the  other  lien-holdera 
to  contest  their  claims.  The  nature  of  the  issues,  and  the  ex- 
tent of  the  controversy,  may  be  no  more  difficult  or  greater  in 
litigating  adverse  titles,  than  in  contesting  other  liens.  Sup- 
pose that  A.,  a  mortgagee,  brings  his  action  to  foreclose'  his 
mortgage,  making  B.,  the  mortgagor,  and  C,  B.  and  E.,  par- 
ties defendants.     C.  answers,  setting  up  another  mortgage; 
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D.  alleges  a  coDveyance  from  the  mortgagor  of  a  moiety  of 
the  land  made  prior  to  the  mortgage,  hot  recorded  subse* 
quently,  but  that  A.  took  his  mortgage  with  notice  thereof; 
while  E.  alleges  a  tax  deed,  and  therefore  claims  the  entire 
land  as  against  all  the  other  parties.  A.  replies,  alleging  that 
C/s  mortgage  is  void,  or  has  been  paid,  that  he  had  no  notice 
of  D.'s  conveyance,  and  that  the  tax  deed  of  E.  is  void  upon 
its  face,  and  therefore  that  E.  has  only  a  tax  lien.  ITow  that 
A.  may  litigate  with  0.,  is  conceded.  The  latter's  mortgage 
is  a  transaction  connected  with  the  same  subject  of  action. 
Are  not  the  claims  of  D.  and  E.  just  as  much  transactions  con- 
nected with  the  same  subject  of  action?  Are  they  not  as 
fiilly  and  as  closely  connected  with  A.'s  right  to  have  the  real 
estate  subjected  to  the  payment  of  his  mortgage?  Does  the 
giving  of  the  lien  to  C.  affect  A.'s  rights  any  more  than  the 
conveyance  to  D.,  or  the  tax  deed  to  E.?  Wherein  is  a  cause 
of  action  against  0.  more  closely  connected  with  enforcing  a 
charge  upon  the  real  estate,  than  one  against  D.,  or  E.  ?  We  fail 
to  see.  The  interests,  the  questions  to  be  litigated,  may  be 
different;  but  the  connection  is  not  more  close,  real,  or  ma- 
terial. Such  adverse  claimants  may  .not  be,  are  not,  necessary 
parties.  Neither  are  other  mortgagees.  If  not  made  parties, 
their  rights  are  not  afiected.  But  if  made  parties,  they  may 
litigate  their  claims;  and  having  litigated  them,  are  concluded 
by  the  litigation.  Certain  obstacles  which  prevented,  under 
the  old  practice,  the  uniting  of  the  two  causes  of  action,  no 
longer  exist.  The  separate  courts  of  law  and  equity  have 
been  abolished,  and  now  all  actions,  whether  legal,  or  equita- 
ble, are  triable  in  one  tribunal.  The  forms  of  procedure  are 
simplified  and  unified;  so  that,  if  the  foreclosure,  and  the  liti- 
gation of  the  adverse  title,  were  neccessarily  in  separate 
actions,  they  would  each  be  brought  in  the  same  court,  and 
the  same  form  of  action.  So  far  as  uniting  two  causes  of 
action,  in  one  of  which  defendant  may  be  entitled  to  a  jury  as 
matter  of  right,  and  in  the  other  not,  we  reply,  that  so  far  as 
the  foreclosure  is  concerned  it  was  long  ago  held,  in  this  court, 
that  defendant  was  entitled  to  a  jury,  it  being  an  action  for  the 
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recovery  of  money,  though  not  one  for  the  recovery  of  money 
only.  CUmenson  v.  Chandler^  4  Kas.  558 ;  Gen.  Stat,  p.  680,  eec. 
266.  Further,  that  if  the  mortgagor  be  in  possession,  and  the 
holder  of  the  adverse  title  out  of  possession,  the  litigation  of 
such  adverse  title  would  not  be  in  the  nature  of  an  action  for 
the  recovery  of  real  property,  or  give  a  right  to  a  jury;  and 
finally,  that  as  the  uniting  of  such  causes  of  action  is  a  matter 
of  choice,  and  not  of  necessity,  the  mortgagee  cannot,  by  uniting, 
deprive  either  defendant  of  any  right  he  would  be  entitled  to 
in  case  the  actions  were  separately  brought  This  last  remark 
is  applicable  to  the  objection,  that  if  the  holder  of  the  adverse 
title  be  in  possession,  the  action  is  tantamount  to  an  action  for 
the  recovery  of  the  possession,  in  which  the  statute  gives  the 
defendant  a  right  to  two  trials. 

To  conclude  upon  this  question,  it  seems  to  us,  that  a  fore- 
closure suit  is,  as  to  one  branch,  in  the  nature  of  a  proceeding 
in  rem;  that  the  aim  and  scope  of  such  a  proceeding  is  to  seize 
the  rem  and  convey  it,  discharged  of  all  claims  and  liens;  that 
the  objections  formerly  existing  to  the  adjudication  of  adverse 
titles,  on  account  of  the  jurisdiction  of  the  court,  and  the  form 
of  action,  have  been  done* away  with;  that  the  litigation  of  an 
adverse  titie,  is  as  truly  and  closely  connected  with  the  right  to 
subject  the  real  estate  to  the  payment  of  the  plaintiff's  mort- 
gage, as  the  determination  of  the  validity  and  extent  of  othei 
liens,  and  that  the  joinder  of  the  two  is  therefore  authorized 
by  the  statute.  We  come  to  this  conclusion  with  hesitation, 
because  of  the  course  of  decision  elsewhere;  but  it  seems  to 
us  justified  by  the  statute,  and  it  upholds  a  practice  which  has 
become  common  in  this  state. 

nL  Was  the  mortgagor's  title  in  fitct  paramount?  Or  per- 
haps more  correctly,  does  the  record  show  that  the  court  erred 
m  holding  it  paramount?  The  testimony  was  as  follows:  As 
evidence  of  plaintiff-in-error's  title,  a  receiver's  receipt  was 
i.A«kforMi«of  off^^'^dj  dated  2Sd  October  1878,  acknowledging  the 
SdSlitSd;''  receipt  from  James  De  Long,  mayor  of  the  city  of 
""**  Independence,  "for  the  several  use  and  benefit  of 
the  inhabitants  thereof,"  of  $100,  being  in  full  for  a  tract  of 
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eighty  acres,  in  which  it  is  admitted  were  embraced  the  lots 
in  controversy;  and  also,  a  chain  of  conveyances  from  De 
Long  to  plaintiff  in  error.  And  as  evidence  of  the  mort- 
gagor's title,  though  offered  in  evidence  by  the  plaintiff*  in 
error,  were  a  petition  filed  in  the  probate  court  of  Mont- 
gomery county  on  the  12th  of  July  1871,  by  the  city  of  In- 
dependence, by  E.  E.  Wilson,  its  mayor,  seeking  to  purchase 
the  land  as  school  lands,  and  for  the  benefit  of  the  occupants; 
an  order  of  said  court  of  date  5th  October  1871,  that  said  Wil- 
son, mayor,  etc.,  be  allowed  to  purchase  said  lands  at  the 
appraised  value  '*in  trust  for  the  settlers,  occupants,  and  in< 
habitants  of  said  city,  with  improvements;"  and  a  patent 
from  the  state  of  Kansas  to  E.  E.  Wilson,  dated  28th  October 
1871,  and  a  conveyance  from  Wilson  to  the  mortgagors.  This 
was  all  the  testimony  bearing  on  the  question  of  title.  The 
land  was  in  section  86.  The  patent  was  to  E.  E.  Wilson  per- 
sonally, and  not  as  mayor,  trustee,  or  for  the  benefit  of  or  in 
trust  for  any  persons — does  not  recite  or  refer  to  the  petition 
and  order — but  simply  recites  that  he  has  purchased  the  land 
from  the  county  treasurer,  according  to  the  provisions  of  the 
act  of  1864,  and  has  paid  the  full  amount  as  appears  from  the 
certificate  of  the  county  clerk  of  Montgomery  county. 

The  validity  of  this  patent  to  Wilson,  is  challenged  on  sev- 
eral grounds.  It  is  said  that  it  is  void  upon  its  face,  because 
purporting  to  be  issued  under  authority  of  a  statute  no  longer 
in  existence.  It  recites  that  it  is  issued  in  accordance  with  the 
provisions  of  an  act  of  1864,  entitled  ^'an  act  to  provide  for 
the  sale  of  school  lands,''  etc.  And  we  think  that  that  act,  as 
an  entirety,  was  still  in  force  at  the  time  of  the  issue  of  the 
patent,  and  was  the  act  under  which  it  was  issued.  The  act 
was  continued  in  force  in  the  revision  of  1868.  (Gen.  Stat, 
p.  941.)  And  the  acts  of  1870  and  1871,  (laws  of  1870,  p.  228; 
laws  of  1871y  p.  815,)  were  simply  amendments  of  particular 
sections.  The  original  act,  as  a  whole,  was  never  repealed. 
It  was  only  amended,  and  that  too  only  in  a  few  of  its  sections. 
The  amendments  became  part  of  the  original  act    And  whiLe 
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it  might  liave  been  more  Btrictly  accarate  to  say,  ''the  act  of 
1864,  and  amendments/'  yet  the  defect,  if  defect  it  be,  is  not 
one  that  affects  the  validity  of  the  instrument.  Again,  it  is 
i^id  that  it  was  issued  without  authority  of  law;  that  the  peti- 
tion was  by  the  city  of  Independence,  and  that  the  statute 
authorized  no  purchase  by  such  a  party;  that  the  order 
allowed  E.  E.  Wilson  to  purchase  in  trust  for  the  occupants, 
etc.,  and  that  the  act  allowed  only  purchases  by  parties  in  their 
own  right;  and  finally,  that  the  patent  does  not  follow  the 
petition,  or  order,  as  it  grants  the  land  to  Wilson  personally, 
and  not  in  trust  for  any  one.  Now  whether,  if  it  affirmatively 
appeared  that  the  patent  was  based  upon  this  petition  and  or- 
der,  it  would  be  open  to  collateral  attack,  we  need  not  inquire. 
It  may  be  that  no  one  but  the  state,  or  some  purchaser  from 
the  state,  could  question  its  validity.  But  be  that  as  it  may, 
the  patent  is  valid  upon  its  face.  It  does  not  appear  from 
anything  in  it,  that  it  was  baaed  upon  or  in  any  manner  con- 
nected with  the  proceedings  in  the  probate  court.  There  was 
no  testimony  showing  or  tending  to  show  that  there  were  not 
other  proceedings  had  by  Wilson,  personally,  in  that  court,  or 
that  these  proceedings  by  him  as  mayor  or  trustee  had  not 
been  set  aside  or  superseded  in  that  court  by  his  personal  peti- 
tion. Those  proceedings  were  not  offered  by  the  mortgagee  in 
support  of  the  patent,  but  by  the  plaintiff  in  error  in  attack 
upon  it;  and  it  devolved  upon  ^er  to  show,  either  by  the  pa- 
pers themselves,  or  evidence  aliunde^  that  the  patent  was  based 
upon  those  proceedings,  before  any  question  of  their  su^ciency 
to  sustain  it  is  before  the  court. 

Again,  it  is  said  that  the  state  had  no  title,  because,  before 
the  government  surveys,  a  town-site  had  been  laid  out  and 
occupied  on  this  land,  and  that  the  receiver's  receipt  is  con* 
elusive  upon  this  question.  We  think  as  the  record  stands 
Lsebooi  lands;  wc  must  hold  adverscly  to  this  claim.  In  the 
^^'  arguments  of  counsel  are  copied  certain  letters 
from  the  Commissioner  of  the  Land-Office,  and  we  have  since 
been  fitvored  with  newspapers  containing  a  letter  from  the 
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Secretary  of  the  Interior;  but  the  only  matter  before  us  as 
evidence  against  the  title  apparently  conveyed  by  the  patent,  is 
the  mere  receiver's  receipt,  executed  nearly  two  years  after 
the  patent  Prima  facie^  section  86  passed  to  the  state  as 
school  lands.  (Act  of  admission,  Gen.  Stat,  p.  67,  §8;  16  IT. 
S.  Stat  at  Large,  862,  §  12.)  The  state,  treating  the  title  as 
in  itself,  conveyed  it  by  patent.  Unless  "sold,  or  otherwise 
disposed  of,''  is  the  language  of  the  grant,  in  the  act  of  admis- 
sion. Whbever  would  claim  as  against  the  apparent  grant  of 
this  section  eo  nomine^  must  establish  the  exception.  He  must 
show  that  the  land  was  previously  ^^  sold  or  otherwise  disposed 
of."  Does  the  mere  issue  of  a  receiver's  receipt  to  a  third 
party,  nearly  two  years  after  the  patent,  without  other  proof 
of  any  examination  or  inquiry  before  the  land  officers,  or  of 
any  notice  to  the  parties  claiming  under  the  patent,  or  to  the 
state,  or  to  parties  in  possession,  or  anybody  else,  establish 
the  exception?  We  think  not  Conceding  all  that  may  be 
claimed  for  the  land-officers,  that  they  constitute  a  tribunal  to 
adjudicate  upon  such  questions,  and  that  its  decisions  upon 
matters  of  &ct  are  conclusive,  yet  it  is  certainly  an  inferior 
tribunal.  There  is  no  presumption  of  notice  to  adverse  par- 
ties, and  an  ex  parte  investigation  can  certainly  conclude  the 
rights  of  no  third  parties.  We  go  no  further  in  our  inquiry 
than  this.  We  do  not  discuss  questions  which  might  perhaps 
fairly  be  noticed;  for  we  are  advised  by  letters  and  papers 
outside  of  this  case,  that  there  is  a  serious  question,  involving 
large  interests,  between  parties  holding  under  the  patent  from 
the  state,  and  those  holding  under  cobveyance  directly  from 
the  United  States,  a  question  we  do  not  care  to  decide  until 
the  whole  matter  can  be  fully  presented.  We  simply  decide, 
first,  that  the  patent  is  not  void  upon  its  face,  because  pur- 
porting to  be  issued  under  authority  of  the  act  of  1864;  sec- 
ond, that  it  is  not  shown  to  have  been  based  upon  the  petition 
and  order  presented  in  the  record;  and  third,  that  the  prima 
fade  title  conveyed  by  it  is  not  avoided  by  the  mere  produc- 
tion of  a  receiver's  receipt  issued  nearly  two  years  thereafter. 


/ 
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Upon  the  whole  case  then,  as  it  stands  before  us,  we  see  no 
error,  and  the  judgment  will  be  affirmed, 

Valentine,  J.:  I  concur  in  the  result •  reached  by  my 
brother  Brewer,  and  in  the  judgment  to  be  rendered;  but 
am  not  prepared  to  say  that  I  concur  in  all  reasons  given  by 
him  for  such  result. 

HoRTON,  0.  J. :  I  dissent  from  so  much  of  th«  foregoing 
opinion  as  decides  that  adverse  and  paramount  title  may  be  liti* 
gated  in  an  action  to  foreclose  a  mortgage:  The  decision  is 
against  authority,  and  will  be  a  surprise  to  the  profession. 
All  the  title  a  mortgagee  can  obtain  by  a  foreclosure,  is  the 
title  of  the  mortgagor,  and  it  is  scarcely  fair  to  compel  him, 
for  the  benefit  of  others,  to  be  at  the  expense  of  litigating  and 
settling  prior  and  paramount  titles  to  property  on  which  he 
has  loaned  a  few  dollars.  I  fear  that  complications  may  re- 
sult from  the  effect  of  the  decision  which  will  be  greatly  un- 
fortunate to  suitors.  In  support  of  my  view,  I  refer  to  the 
authorities  cited  in  the  opinion,  and  the  cases  in  2  Jones  on 
*  Mortgages,  sec.  1440. 


Stettauer  Bros.  v.  Carnet  ft  Stevens. 

1.  Particular  PAsrirBBSHiP:  Joint  Inierut  m  BuaAnen  Venture;  OommunUm 
of  Proflt  and  Lon,  In  1865,  plaintiff^  and  defendants  were  each  cred- 
itors of  Wm.  H.  Baird,  a  merchant  of  Salt  Lake  City.  In  September  of 
that  year,  Stevens,  one  of  the  defendants,  went  to  Salt  Lake,  for  th» 
purpose  of  collecting  these  claims.  To  facilitate  this  collection,  plaintiflb 
gave  him  an  assignment  of,  and  also  a  power  of  attorney,  to  receive  or 
settle  and  a4ja8t  their  claim.  In  February  1866,  Stevens  made  an  ar- 
rangement with  Baird,  by  which  the  latter  agreed  to  purchase  and 
deliver  flour  at  Salt  Lake,  in  settlement  of  defendant's  claim,  at  a  stipa- 
lated  price,  and  also  made  a  contract  with  P.  ft  S.  to  ship  the  flour  to 
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Montana^  for  sale  there.  Though  plaintiffs'  names  were  not  mentioned 
in  either  of  these  arrangements,  Stevens  intended  that  they  shoald 
share  in  both,  and  made  the  arrangements  for  the  benefit  of  both  plain- 
tiflb  and  defendants,  and  on  his  return  informed  plaintifib  of  what  he 
had  done,  and  his  acts  were  by  them  rati0ed  and  confirmed,  and  it  was 
agreed  that  whatever  moneys  should  be  received  by  defendants  applica- 
ble to  the  payment  of  their  claim,  should  be  divided  pro  rata  between 
plain tifis  and  defendants.  Baird  failed  to  perform  his  agreement,  or  to 
deliver  any  flour;  but  subsequently,  and  during  the  spring  and  summer 
of  1866,  defendants,  by  means  of  an  assignment,  which  was  for  the  ben- 
efit of  plaintiffs  as  well  as  of  defendants,  and  at  some  expense,  obtaine^d 
possession  of  the  goods  of  Baird,  converted  them  into  flour,  salt,  and 
barley,  and  shipped  the  same  to  Montana  under  the  contract  above  re- 
ferred to.  The  various  steps  in  the  transaction  were  from  time  to  time, 
as  they  took  place,  made  known  to  plaintifib,  who  made  no  objections 
thereto,  but  acquiesced  therein.  All  parties  were  acting  in  good  faith. 
Owing  to  a  dedine  in  prices  at  Montana,  the  venture  proved  a  failure, 
and  loss  resulted.  Held,  That  plaintiffs  were  jointly  interested  in  the 
•  venture,  and  liable  to  the  defendants  for  their  pro  rcUa  share  of  the  loss. 

L  Intbrest —  When  Not  Recoverable,  Whether  there  has  been  an  unreason- 
able and  vexatious  delay  in  payiment,  is  primarily  a  question  of  fact ; 
and  where,  in  a  case  tried  before  a  referee,  there  is  no  finding  of  such 
delay,  and  upon  the  facts  found  the  liability  even  is  doubtful,  the  referee 
and  district  court  deciding  against  the  liability,  this  court,  although  it 
decides  in  favor  of  the  liability,  will  not  award  interest. 

1  Pr^cticx;  PffrrrioN-iBi-ERROB ;  When  Croia- Petition  Will  be  Allowed.  Where 
the  record  below  contains  simply  the  pleadings,  findings,  and  judgment, 
and  the  only  questions  which  can  be  raised  are  as  to  the  proper  judg- 
ment to  be  entered  upon  such  pleadings  and  findings,  and  each  party 
daims  that  the  district  court  erred  in  its  judgment,  held^  that  to  the  rec* 
ord  as  presented  by  the  plaintiffs  in  error,  the  defendants  in  error  might 
attach  a  cross-petition  in  error,  and  obtain  a  correction  of  the  judgment 
in  their  favor.  Overruling  in  this  respect.  Bedell  v.  National  Bank,  16  Kas. 
130,  133.  [GUus  Oo,  v,  Ludlum,  8-40;  Waiereon  v,  Devoe,  18-236;  Hanrum 
flL  Houston,  lft^561 ;  Eggan  v.  Briggs,  23-716.] 


JError  from  Leavenworth  District  Court, 

Stettaubr  Bros,  brought  their  action  against  Carney  ^  Ste- 
tens,  claiming  $8,893.28,  and  interest.  Mathew  Ryan,  and  Wm. 
H.  Baird,  were  joined  as  co-defendants,  but  as  the  case  comes 
here  the  questions  in  controversy  in  nowise  affect  them.  Car- 
ny  ^  Stevens  answered,  setting  up  several  defenses,  set-offs, 
and  counterclaims,  and  demanded  judgment  in  their  favor 
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against  Stettauer  Bros,  for  $6,000,  and  interest.  The  action 
was  commenced  in  January  1870.  In  May  1871,  the  case  was 
referred  to  T.  A.  Hurd,  sole  referee,  ^^to  hear,  determine,  and 
report  upon  all  the  issuer  of  fact  arising  in  the  case.''  The 
hearing  was  continued  by  consent,  and  order  of  the  court, 
from  time  to  time,  and  on  the  17th  of  November  1878,  the 
referee  made  and  filed  his  final  report.  The  referee  found  in 
favor  of  Stettauer  Bros.^  plaintifi,  that  they  were  entitled  to 
recover  from  Carney  ^  Stevens^  defendants,  the  sum  of  $4,446.63. 
Exceptions  to  the  report  were  filed  by  both  parties.  A  mo- 
tion made  by  plaintiffs  to  set  said  report  aside,  was  overruled. 
Plaintiffs  thereupon  moved  for  judgment  in  their  favor,  for  the 
sum  reported  by  the  referee,  and  the  defendants  moved  for 
judgment  in  their  favor  upon  the  findings  of  fact  reported  by 
the  referee.  These  motions  were  heard  at  the  February  Ter^fi 
1874.    The  journal-entry,  omitting  the  title,  is  as  follows: 

"Now  on  this  day  come  the  plaintiffi  herein,  by  Green  ft 
Foster,  and  Thomas  R  Fenlon,  their  attorneys,*  and  also  come 
the  defendants  Thomas  Carney  and  Thomas  C.  Stevens,  by  E. 
Stillings  their  attorney;  and  the  court  having  had  under  ad- 
visement the  motion  of  the  Said  plaintifiBs  heretofore  filed  and 
argued  herein,  that  judgment  be  rendered  in  their  favor  and 
against  the  said  defendants  Carney  ft  Stevens,  on  the  report  of 
the  referee  herein,  and  having  duly  considered  the  same,  and 
being  well  advised  in  the  premises,  now  overrules  said  motion. 

"And  the  court  having  also  had  under  advisement  the  mo- 
tion of  the  said  defendants  Carney  ft  Stevens,  heretofore  filed 
and  argued  herein  for  judgment  in  their  favor  upon  said  re- 
port of  the  referee  herein,  and  having  duly  considered  the 
same,  and  being  well  advised  in  the  premises,  now  overrules 
said  motion,  except  as  to  the  matter  of  the  costs.     ♦     *     * 

"And  the  court,  on  consideration  of  the  said  report  of  the 
said  referee  herein,  now  finds,  and  orders  and  adjudges,  that 
the  said  plaintififs  take  nothing  by  their  petition  herein,  and 
that  the  said  defendants,  Thomas  Carney,  Thomas  C.  Stevens, 
"William  H.  Baird,  and  Mathew  Ryan,  are  entitled  to  go  hence 
without  day,  and  to  have  and  recover  of  and  from  the  said 
plaintiff  their  costs  in  this  action  expended/' 

To  such  decisions  and  judgment,  the  plaintiffi,  and  defend- 
ants Carney  ^  Sttvenjs^  both  excepted.    Stettauer  Bros.y  plain- 
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tiff8,  filed  their  petition  in  error  in  this  court,  making  Carney 
f  Stevens  defendants  in  error;  and  thereupon  CI  ^  S*  filed  their 
cross-petition  in  error. 


r.  P.  Ferdon,  H.  T.  Green,  and  Chu^h  ^  Wheat,  for  Stet- 
taner  Bros. 

M  StUUnySj  for  Carney  ft  Stevens. 

The  opinion  of  the  court  was  delivered  hy 

Brbwbr,  J. :  This  was  an  action  in  the  district  court  of  Leav- 
enworth county  in  which  a  judgment  for  costs  was  rendered  in 
favor  of  the  defendants.  The  case  was  tried  before  a  referee, 
who  reported  his  findings  of  fact,  and  conclusions.  The  testi- 
mony was  not  preserved,  at  least  none  that  calls  for  any  notice 
by  us,  for,  while  after  the  judgment  there  appears  in  the  case- 
made  what  are  said  to  be  certain  extracts  from  the  testimony, 
yet  counsel  on  both  sides  ignore  this,,  and  treat  the  case  as 
standing  before  us  upon  the  pleadings,  the  report,  and  the 
judgment.  There  are  one  or  two  questions  of  practice  pre- 
sented and  discussed  by  counsel,  but  we  shall  first  address  our- 
selves to  the  principal  question,  and  that  is,  the  rights  of  the 
respective  parties  upon  the  facts  as  reported  by  the  referee. 
In  the  opening  of  their  brief,  the  learned  counsel  for  plaintiff 
in  error  make  this  statement  of  their  view  df  the  questions  in- 
volved : 

"The  general  claim  in  the  petition  is,  that  the  plaintiffs,  with 
others,  and  the  defendants  Carney  &  Stevens,  were  creditors  of 
Baird  ft  Rively,  and  that  Baird  ft  Rively  assigned  their  prop- 
erty to  Carney  ft  Stevens  for  the  benefit  of  all  their  creditors; 
that  Carney  ft  Stevens  accepted  of  such  trust,  and  took  pos- 
session of  the  property  and  wasted  the  same;  that  there  was 
sufficient  property,  if  properly  handled,  to  pay  plaintiffs'  claim, 
but  that  none  of  it  was  paid,  and  the  property  converted  by 
the  defendants  to  their  own  use. 

"The  only  issues  to  which  we  particularly  desire  to  call  the 
attention  of  the  court  are  those  made  by  Carney  ft  Stevens, 
they  admitting  generally  that  they. were  trustees  of  the  property. 
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alleging  that  while  the  property  was  in  their  care  they  disposed 
of  the  same  to  the  best  advantage,  in  a  manner  approved 
and  advised  by  the  plaintiffs;  that  there  was  a  large  loss  in 
said  disposition  of  the  property,  and  that  therefore,  the  plain- 
tiffs, instead  of  obtaining  a  judgment  against  defendants, 
should  share  part  of  the  loss  thus  incurred  in  the  administra- 
tion of  the  trust;  and  this  is  substantially  the  question  between 
these  parties/' 


9f 


In  order  to  a  clear  understanding  of  the  case,  it  will  be  nec- 
essary to  notice  the  findings  of  fact  as  made  by  the  referee. 
The  first  six  findings  show,  in  brief,  an  indebtedness  on  the  part 
of  W.  H.  Baird,  as  the  successor  of  Baird  &  Rively,  of  Salt 

Lake  City,  to  plaintiffs  and  to  defendants.     The  further  find- 
ings are  as  follows : 

7th.-In  the  month  of  September  1865,  the  defendant  Thomas 
C.  Stevens  left  Leavenworth  city  for  Salt  Lake  City,  for  the 
purpose,  among  other  things,  of  collecting  said  claim  of  Car- 
ney &  Stevens  against  Baird  &  Rively.  Before  leaving  Leav- 
enworth city,  he,  at  the  request  of  the  plaintiffs,  undertook  to 
collect  their  said  claim^against  Baird  &  Rively,  and  for  the  pur- 
pose of  facilitating  such  collections,  the  plaintiffs  executed  and 
delivered  to  said.  Stevens  a  written  assignment  of  their  said 
claim  against  Baird  &  Rively.  A  copy  of  such  assignment  is 
exhibit  "A"  of  defendant  Carney's  answer  herein;  and  for  a 
like  purpose  the  plaintiffi  executed  and  delivered  to  Stevens 
the  power  of  attorney,  a  copy  of  which  is  exhibit  "  B  "  of  de- 
fendant Carney's  answer.  Neither  the  plaintiffi,  nor  Stevens, 
intended  that  such  assignment  should  vest  in  Stevens  the  title 
to  said  claim  of  the  plaintiffs,  nor  authorize  him  to  receive  the 
same,  only  as  the  attorney  and  agent  of  plaintiffs. 

8th.- In  the  month  of  February  1866,  Stevens  was  in  Salt 
Lake  City,  and  called  upon  Baird  for  payment  of  the  claim  of 
Carney  &  Stevens  against  Baird  &  Rively,  but  received  no 
payment  thereon.  Boon  afterward  Stevens,  in  the  name  of 
Carney  ft  Stevens,  entered  into  a  verbal  agreement  with  Baird, 
by  which  Baird  agreed  to  procure,  sell  and  deliver  to  Carney 
ft  Stevens,  at  Salt  Lake  City,  or  on  the  road  leading  therefrom 
to  Helena,  Montana  Territory,  to  be  transported  to  Helena  for 
sale,  flour  at  $7  per  sack,  the  purchase-price  for  which  it  was 
agreed  should  be  applied  toward  the  payment  of  said  claim  of 
Carney  ft  Stevens  against  Baird  ft  Kively.  At  the  time  of 
making  such  agreement,  Baird  had  little  if  any  of  the  flour 
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intended  to  be  delivered  under  it,  but  immediately  commenced 
the  purchase  of  flour,  and  exchanged  merchandise  for  flour, 
and  notes  payable  in  flour,  which  flour  Baird  intended  to  de- 
liver to  Carney  &  Stevens  under  said  agreement.  Baird  deliv- 
ered no  flour  under  said  agreement  at  the  time  of  making  the 
same,  nor  at  any  time  thereafter,  nor  was  any  of  said  flour  kt 
anytime  delivered  by  any  other  person  under  his  agreement. 
At  or  about  the  same  time  of  making  said  agreement  with 
Baird,  Stevens,  in  the  name  of  Carney  &  Stevens,  for  the  pur- 
pose of  transporting  such  flonr  so  agreed  to  be  sold  and  deliv- 
ered by  Baird,  to  Helena,  Montana,  for  sale,  entered  into  an 
agreement  in  writing  with  Page  &  Salisbury,  freighters  at 
Salt  Lake  City,  to  transport  the  flour  so  to  be  sold  and  deliv- 
ered by  Baird  to  Helena,  in  quantity  from  4,000  to  6,000  sacks, 
and  not  less  than  4,000  sacks,  for  which  transportation  it  was 
agreed  they  should  be  paid  8J  cents  per  pound  in  good,  clean 
gold  dust,  payable  as  such' flour  should  be  delivered  in  Helena, 
Montana,  aforesaid.  Stevens  intended  that  the  agreement  with 
Baird  for  the  purchase  of  stLch  flour y  and  the  agreement  with  Page 
f  SaUsbury  for  the  transportation  of  the  same^  should  be  for  the 
benefit  of  the  plaintiffs^  and  defendants  Carney  ^  Stevens;  but  his 
intentions  and  purposes  were  not  disclosed  to  Baird  at  the 
time  said  agreements  were  made.,  Soon  after  making  said 
agreements,  Stevens  returned  to  Leavenworth  city,  and  re- 
ported said  agreement  with  Page  ft  Salisbury  for  the  transpor- 
tation of  the  same  to  Helena  to  plaintifis  and  Thomas  Carney, 
and  his  acts  m  that  behalf  were  by  both  ratified  and  confimiea. 
Carney  and  Stevens  agreed^  and  it  was  understood^  that  any  moneys 
received  by  them  from  Baird  and  Baird  ^  Bively,  applicable  to  the 
payment  of  their  debt  and  claim  against  the  same^  should  be  divided 
and  shared  by  and  between  Carney  ^  Stevens,  and  the  plaintiffs, 
pro  rata,  in  proportion  to  the  claim  of  each  against  Baird  ^  Rively, 
9th.-0n  or  about  the  Ist  of  April  1866,  the  said  Baird,  who 
was  then  embarrassed,  and  unable  to  pay  his  debts  as  they  be- 
came due,  sold  to  one  F.  H.  Lewis,  then  a  clerk  in  his  store  in 
Salt  Lake  City,  the  undivided  one-half  of  his  stock-in-trade, 
goods,  and  merchandise,  for  the  price  of  $17,353.90,  and  in 
payment  therefor  took  the  promissory  note  of  said  Lewis.  In- 
cluded in  the  stock-in-trade  so  sold  to  Lewis,  was  the  flour  in 
store  procured  by  Baird  to  that  time,  which  he  had  intended 
to  deliver  to  Carney  ft  Stevens  under  the  assignment  before 
mentioned.  At  or  about  the  time  of  such  sale  to  Lewis,  Baird 
executed  and  delivered  to  him  a  power  of  attorney,  authorizing 
him  to  carry  on  such  mercantile  business  on  behalf  of  said 
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Baird,  to  collect  debts  due  him,  and  to  sell  such  goods  and 
merchandise,  and  stock-in-trade,  and  to  sell  and  dispose  of  aU 
his  property  in  Salt  Lake  City,  as  the  said  Lewis  might  see  fit; 
and  on  the  strength  of  such  power  of  attorney  Baird  delivered 
to  Lewis  Jbhe  entire  stock-in-trade,  goods,  and  accounts,  books 
of  account,  evidences  of  debt,  and  choses  in  action  beloogiiig 
to  himself  alone,  and  to  himself  and  said  Lewis  jointly  in  Salt 
Lake  City,  except  the  promissory  note  of  Lewis,  riven  in  the 
purchase  of  his  interest  in  such  stock-in-trade,  and  immcdiatey 
thereafter  left  Salt  Lake  City,  and  did  not  return  thereto  prior 
to  the  24th  of  December  1866. 

10th.-On  the  23d  of  April  1866,  said  P.  H.  Lewis,  for  him- 
self, and  as  the  attorney-in-fact  for  Baird,  assigned  to  Carney 
&  Stevens  all  the  goods,  chattels,  and  stock-in-trade  of  himself 
and  said  Baird,  and  the  notes,  accounts,  and  choses  in  action 
of  said  Baird,  in  his  possession  or  under  his  control,  on  the 
condition  and  agreement  that  he,  the  said  Lewis,  should  be  in- 
demnified and  saved  harmless  from  and  against  his  promissory 
note  given  to  Baird  for  the  price  of  the  undivided  one-half  of 
said  goods,  merchandise,  and  stock-in-trade,  and  on  the  further 
condition  that  he  should  be  paid  the  sum  of  about  $2,000 
claimed  by  him  against  said  Baird.  Carney  ft  Stevens,  and  A. 
Stettauer,  one  of  the  plaintiffs,  jointly  executed  and  delivered 
to  Lewis  a  bond  of  indemnity,  by  which  they  agreed  and 
bound  themselves  to  keep  and  save  the  said  Lewis  harmless  as 
against  said  promissory  note  so  given  by  Lewis  to  Baird.  In 
the  body  of  said  bond  the  name  of  Stettauer  ft  Bros,  appears 
as  the  co-obligors  with  Carney  ft  Stevens,  but  the  name 
Stettauer  ft  Bros,  is  not  signed  to  said  bond.  Said  bond  of 
indemnity  bears  date  17th  June  1866.  Immediately  after  the 
execution  of  such  assignment  by  Lewis,  Carney  &  Stevens,  by 
Joseph  ISTounan  their  agent  in  Salt  Lake  City,  took  possession 
of  such  assigned  property,  and  commenced  the  collection  of 
the  debts,  dues,  and  demands,  and  the  sale  of  the  assigned 
goods,  merchandise,  and  stock-in-trade  at  private  sale. 

11th.- Such  assignment  was  in  trust,  for  the  purpose  of  col- 
lecting the  debts,  dues,  and  demands  and  choses  in  action,  and 
for  a  sale  of  the  goods,  chattels,  merchandise,  and  stock-in- 
trade,  and  the  conversion  of  the  same  into  money,  and  from 
and  with  the  proceeds  of  such  sales  and  collections,  after  pay- 
ing the  costs,  expenses,  and  charges  of  executing  the  said 
trust,  of  paying  the  creditors  of  Baird  and  Baird  ft  Bively  in 
the  order  following:  Firsts  Nounan,  Orr  ft  Co.,  claim  against 
Baird;  J.  W.  Kerr,  claim  against  Baird;  C,  H,  Hempstead, 
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claim  against  Baird;  F.  H.  Lewi^^  claim  against  Baird;  Car* 
ney  k  Stevens,  elaim  against  Baird  ft  BivSy.  Secandj  All  of 
the  other  creditors  of  said  Baird,  and  Baird  &  Rirely,  include 
iog  the  plaintiffs  in  this. action.  The  plaintiffs  had  noactua. 
knowledge  of  the  terms  of  said  assignment,  further  than  that 
it  was  made  to  pay  the  debts  of  Baird,  and  Baird  &  Bively. 

12th.- No  attempt  to  sell  the  assigned  6tock*iix*trade  and  mer« 
chandise  was  made,  other  than  at  private  sale.  During  the 
spring  and  summer  of  1866,  goods  and  merchandise  of  the 
character  and  kind  of  those  assigned  by  Lewis  to  Carney  ft 
Stevens  decreased  in  value  in  Salt  Lake  City;  but  sales  of 
assimed  property  were  made  for  cash,  and  could  have  been 
further  made  for  cash. 

18th.- On  the  15th  of  May  1866,  Nounan,  as  the  agent  of 
Carney  ft  Stevens,  shipped  at  Salt  Lake  City,  of  the  flour 
assigned  by  Lewis,  and  of  flour  collected  on  notes  and  due- 
bills  payable  in  flour,  for  Helena,  Montana,  for  sale,  by  Page 
k  Salisbury's  trains,  under  the  agreement  for  freighting  be* 
fore  mentioned,  1^4S8  sacks  of  flour,  worth  in  Salt  Lake  City 
$7  per  sack.  fTeither  Thomas  Carney,  nor  the  plaintiffs,  had 
any  actual  notice  or  knowledge  that  such  shipment  was  in- 
tended to  be  made  by  Kounan  before  it  was  made,  nor  until 
some  time  thereafter;  but  no  objection  was  made  thereto  by 
Carney,  or  the  plaintiflb,  after  they  were  advised  of  such  ship- 
ment 

14th.-Nounan,  as  the  i^ent  of  Carney  ft  Stevens,  contin- 
ued to  sell  at  private  safe  the  goods  and  merchandise  so 
assigned,  and  to  exchange  and  trade  portions  thereof  for 
flour,  salt,  barley,  wood  and  coal,  until  about  the  20th  of 
1866,  on  which  day  he  sold  the  balance  and  re- 
mainder of  such  assigned  goods,  merchandise,  and  stock-in* 
trade  to  McGonty  ft  Harvey,  for  the  sum  of  ♦9,448.76,  and  in 
payment  therefor  took  their  promissory  notes,  amounting,  in 
the  aggreerate,  to  the  sum  last  mentioned,  all  payable  to  the 
order  of  Carney  ft  Stevens.  » Afterward,  and  on  or  about  the 
1st  of  September  1866,  Nounan  and  Thomas  C.  Stevens 
traded  and  exchanged  said  notes  for  1,500  sacks  of  flour,  and 
then  exchanged  a  portion  thereof  for  barley,  and  shipped 
SQch  flour  and  barley  to  Helena,  Montana,  for  sale,  by  Page  ft 
Salisbury's  trains,  under  the  freighting  contract  with  them 
before  mentioned.  'During  the  spring  and  summer  of  1866 
Nounaa  traded  and  exchanged  portions  of  the  assigned  goods 
for  flour,  salt^  wood  and  coal,  and  «old  portions  thereof  in 
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Salt  Lake  City,  whicli  flour,  barley,  and  salt  which  remained 
tinsold  was  shipped  to  Helena,  with  the  flour  received  in  ex- 
change for  McGonty  &  Harvey^s  notes;  and  the  last  and  final 
shipment  to  Montana  was  made  on  the  11th  of  October  1866. 
Neither  Thomas  Carney,  nor  the  plaintiffs,  had  actual  notice 
or  knowledge  of  the  intended  sale  to  McGonty  ft  Harvey 
before  it  was  made;  nor  of  the  intended  exchange  of  their 
said  notes  for  flour,  before  such  exchange  was  made.  On  or 
about  the  20th  of  September  1866,  Stevens  wrote,  in  his  in- 
dividual name,  to  the  plaintiffs,  that  all  the  assigned  goods 
had  been  disposed  of,  and  that  there  was  on  band  a  quantity 
of  flour,  salt,  barley,  wood  and  coal,  and  that  such  flour,  salt 
and  barley  were  being  shipped  to  Helena  for  sale.  Said  letter 
was  shown  by  plaintiffs  to  Thomas  Carney,  and  was  the  first 
actual  knowledge  either  had  of  the  final  sale  of  such  assigned 
stock-in-trade,  goods,  and  merchandise,  and  the  shipment  or 
intended  shipment  of  the  flour,  barley,  and  salt  on  hand  to 
Helena  for  sale,  and  neither  objected  thereto^  (Said  letter  is 
given  in  full  in  the  17th  finding  of  fistct  in  this  report)  The 
notes  of  McGonty  ft  Harvey  so  received  in  payment  of  mer- 
chandise sold  to  them,  as  before  mentioned,  and  transferred 
and  exchanged  for  flour,  was  a  note  dated  20th  August  1866, 
and  payable  at  six  months,  to  the  order  of  Carney  ft  Stevens. 
At  the  time  McGonty  ft  Harvey  made  such  notes,  they  were 
in  good  credit,  and  considered  responsible  in  Salt  Lake  City, 
but  became  insolvent  before  the  note  last  mentioned  became 
due,  and  have  never  paid  the  skme,  nor  any  part  of  it. 
Carney  ft  Stevens,  as  the  indorsers,  were  afterward  compelled 
to  pay  the  holder  of  said  note  the  sum  of  $2,449.86,  the 
amount  of  principal,  interest,  and  costs  claimed  thereon.  If 
the  plaintiffs  were  or  are  liable  to  Carney  ft  Stevens  for  any 
part  of  the  money  so  paid,  the  per  cent,  and  pro  rata  thereof, 
18  the  sum  of  $678.89.  The  goods  and  merchandise  shipped 
on  the  11th  of  October  1866,  did  not  arrive*  in  Helena  until 
the  spring  of  1867.  After  the  last-mentioned  shipment,  no 
part  of  the  assigned  goods,  chattels,  and  merchandise  re- 
mained in  the  hands  of  Carney  ft  Stevens,  in  Salt  Lake  City, 
nor  had  they  any  of  the  property  at  that  place  which  had  beeu 
received  on  collections,  or  sales,  or  exchange  of  assigned 
property,  except  a  quantity  of  wood  and  coal,  which  had  cost 
Carney  ft  Stevens  the  sum  of  $  ■  in  merchandise,  and 

which  was  afterward  sold  l^  Nounan  for  $976.66,  and  the 
proceeds  applied  by  •  him  upon  hie  claim  for  services  aa  the 
agent  of  Carney  ft  Stevens,  as  such  assignee. 
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15th.-All  of  the  assigned  goods,  merchandise,  and  stock-in- 
trade  had  been  sold  or  exqhanojed  for  flour,  salt,  wood  and  coal 
before  the  1st  of  September  1866. 

16th.- In  the  fall  or  summer  of  1866,  Baird  caused  the  prom- 
issory note  given  by  .Lewis  to  him  for  the  purchase-price  of 
the  stock-in-trade  before  mentioned  to  be  sued  in  the  name  of 
E.  B.  Shaffer,  in  a  court  in  Utah  Territory,  which  suit  was 
pending  on  the  24th  of  December  1866,  of  which  Carney  & 
Stevens,  and  the  plaintiffs,  had  notice  before  said  day. 

17th.- On  the  18th  of  September  1866,  Thomas  C.  Stevens 
was  in  Salt  Lake  City,  and  thence  wrote  and  sent  to  the  plain- 
tiffs a  letter,  of  whidi  the  following  is  a  copy: 

Banking  Housb  of  J.  Noun  an,  Orr  &  Co., 
Grrat  Salt  Lakb  City,  Utah,  September  18th,  1866. 
Messrs.  Stettauer  &  Bnoa,-^ Gentlemen:  1  arrived  here  yesterday,  after 
a  short  and  pleasant  trip  across  the  plains.  Find  things  very  dull  here, 
aod  money  extremely  close,  I  saw  Mr.  Hempstead,  our  attorney  in  the 
Baird  matter,  and  he  will  have  the  notice  served  as  soon  as  he  can  to  take 
'depositions  in  Leavenworth.  He  feels  confident  of  beating  the  note,  and 
I  have  examined  the  affairs  of  Baird  &  Kively,  and  think  it  will  pay  your 
claim  and  ours,  and  leave  a  surplus,  perhaps  enough  to  pay  the  note,  and 
some  to  Tichenor,  Bo  we  A  Co.  Don't  force  yours  off.  It  will  bring  one 
hundred  cents,  and  interest.  If  I  were  in  Leavenworth  I  would  buy  some 
of  these  claims,  if  I  could  do  so  at  25  to  40  per  cent.,  and  pay  in  my  notes 
at  six  months;  and  if  you  can  buy  Woodruff's  and  Thomas  Keysen  &  Go.'s 
at  not  to  exceed  40  per  cent.,  do  so,  and  I  will  return  my  note  at  six  months, 
witliout  interest.  The  goods  are  all  sold,  and  will  have  some  400  cords  of 
wood,  some  notes,  and  1,500  sacks  of  fiour,  which  I  am  shipping  to  Mon- 
tana  by  Page  &  Salisbury's  trains,  and  as  soon  as  it  is  sold,  and  the  bills 
receivable  collected,  I  will  forward  you  your  money ;  and  I  feel  confident 
of  being  able  to  do  so  in  full.  If  we  could  get  Baird  to  assign  the  note, 
and  stop  liti(;ation,  (which  is  expensive  here,)  it  would  be  a  good  move. 
Try  him,  and  write  me.  I  will  remain  here  some  two  weeks  before  going 
to  the  mountains.  Trade  is  very  dull  out  here,  and  prices  low.  I  hope  to 
be  able  to« forward  some  money  soon.    My  best  regards  to  all. 

Your  friend,  truly,  Thouas  C.  Stevens. 

And  also^  a  letter^  of  which  the  following  is  a  copy : 

Banking  House  or  Noxtnan,  Obr  &  Co., 
Great  Sai/t  Lake  City,  Sept,  20th,  1866. 
Mbssbs.  SmTAVXR  Bros.,  Leavenworth,  Kas. — Gentlemen:  Mr.  F.  H. 
Lewis  leaves  to-morrow  for  the  east,  on  a  mule  train,  with  his  family.  He 
will  go  to  Leavenworth,  and  I  shall  give  him  a  letter  of  introduction  to 
yon.  and  Carney.  I  want  you  to  sbotv^  him  ever^  attention,  and  treat  him 
the  best  vou  know  how,  as  we  will  want  his  depositions,  and  will  want  Judge 

McDowell  to  talk  with  him,  and  see  that  Baird  or do  not  get  hold 

of  him; of  whisky,  and  your  tittle-tattle,  will  make  him  satisfied. 

You  will  know  how  to  manage  him,  and  do  your  prettiest.  It  would  save 
a  vast  amount  of  trouble  and  expense  if  we  could  get  Baird  to  sanction  all 
that  Lewis  has  done  in  making  the  assignment,  and  celling  the  goods,  and 
pftying  the  debts  here,  which  we  have  done.    See  Billy  McD— — ^  and  have 
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him  see  Baird,  and  70a  and  him  use  a  little  coaxing,  threats,  etc,  etc.,  and 
get  Baird  to  sanction  the  assignment,  and  all  we  have  done,  and  the  note- 
salt  stopped.  You  can  use  Lewis  as  you  want  to  by  getting  on  the  right 
side  of  nun,  which  is  easy  done.  He  is  mad  at  Baird  for  getting  him  in 
the  scrape  he  has,  and  you  can  work  upon  his  feelings  on  that  key. 

Goods  low  and  trade  dull.  We  shall  leave  a  portion  of  Mott's  goods 
here,  and  the  balance  in  Montana.    Write  me  often. 

Respectfully,  Thoitas  O.  Stevens. 

Carney  was  advised  pf  the  contents  of  said  letters.  On  the 
24th  of  December  1866  Carney  &  Stevens  and  William  H. 
Baird  executed  the  agreement  of  that  date,  a  copy  of  which  is 
given  in  plaintiffs'  petition.  Said  agreement  was  procured  to 
be  executed  on  the  part  of  Baird,  mainly  by  the  plaintiffs,  and 
William  C.  McDowell  the  attorney  named  in  the  letters  of  said 
Stevens,  and  was  intended  by  the  plaintiffs,  and  Thomas  Car- 
ney, acting  for  Carney  &  Stevens,  for  the  purposes  mentioned 
in  the  said  letters  of  Thomas  C.  Stevens,  copies  of  which  are 
above  given,  and  for  the  farther  purpose  of  facilitating  the  col- 
lection of  their  said  claims  against  Baird  k  Rively.  At  thq 
time  of  the  execution  of  the  last-mentioned  agreement,  Carney 
&  Stevens,  and  the  plaintiffi,  knew  that  the  assigned  goods  and 
merchandise  had  been  disposed  of  for  cash,  or  credit,  or  sold 
for  notes,  or  exchanged  for  flour,  barley,  wood  and  coal,  and 
that  notes  taken  for  goods  had  been  exchanged  for  flour,  and 
that  all  the  flour,  salt  and  barley  received  in  exchange  for  as- 
signed property  had  been  shipped  to  Helena,  Montana,  for  sale; 
and  the  plaintiffs  and  Carney  were  advised  by  the  said  letter 
from  Stevens  of  the  dealings  of  Stevens,  and  Nounan,  as 
the  agent  of  Carney  &  Stevens,  with  the  assigned  property, 
the  said  shipments  to  Helena,  relying  upon  the  statements 
there  made,  and  made  no  objections  thereto,  but  acquiesced 
therein.  Neither  Thomas  Carney  nor  either  of  the  plaintiflfe 
were  in  Salt  Lake  City  during  the  year  1866.  At  the  time  of 
the  execution  of  the  agreement  of  Dec.  24th  1866,  said  Baird 
knew  that  Lewis  had  made  the  assignment  to  Carney  &  Ste- 
vens before  mentioned,  and  that  the  property  assigned  by  Lewis 
had  gone  into  the  possession  of  Carney  &  Stevens.  On  the 
24th  of  December  1866,  a  part  of  the  flour  shipped  had  arrived 
in  Helena,  and  the  balance  of  the  flour  and  the  salt  and  barley 
did  not  arrive  until  the  spring  of  1867;  and  all  such  produce 
so  shipped  was  then  subject  to  charges  for  freight,  pursuant  to 
the  freighting-agreement  between  Page  &  S^isbury  and  Car* 
ney  &  Stevens.  In  the  spring  of  1866,  flour  was  worth  in  the 
Helena  market  about  $22  per  sack^  but  there  was  a  rapid  de- 
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cline  in  price  dnring  the  summer,  winter  and  spring  follow- 
ing. The  following  debts  were  outstanding  against  Baird 
*  Rively  on  the  24th  of  December  1866:  Stettauer  Bros., 
plaintiffi,  $8,898.28;  Carney  &  Stevens,  defendants,  $24,696.77; 
First  National  Bank,  $2,800;  and  the  said  last-named  creditors, 
and  Baird,  were  the  only  persons,  firms  and  corporations  then 
interested  in  said  assigned  property,  or  the  proceeds  thereof. 
Carney  and  Stevens  paid  to  6aird  $2,000,  the  consideration  ex- 
pressed in  said  agreement  with  him  of  24th  December  1866,  at 
the  time  of  the  execution,  and  were  by  it  authorized  to  retain 
said  amount  of  money  from  the  proceeds  of  such  assigned 

Sroperty.  At  all  times  before  said  December  24th,  Stevens 
elieved  that  sufficient  money  would  be  realized  from  such  as- 
signed property,  or  the  proceeds  of  that  exchanged  therefor, 
to  pay  me  last-mentionea  debts,  and  so  advised  the  plaintiffi; 
and  said  Carney  and  they,  relying  upon  the  advices  of  said 
Stevens,  believed  at  the  time  of  execution  of  the  last-mentioned 
agreement,  that  their  said  debts  and  claim  against  Baird  & 
Rively  would  be  paid  in  full  from  the  proceeds  of  such  as- 
signed proDcr^. 

18tb.-Au  of  the  assigned  goods  and  chattels  had  been  dis- 
posed of,  and  the  choses  in  action  collected,  which  were  col- 
lectible before  the  commencement  of  this  suit 

19th.- Carney  &  Stevens  collected,  in  money,  on  the  assigned 
notes,  accounts  and  choses  in  action,  the  sum  of  $4,986.14. 
They  received  in  cash  from  sales  $11,080.45.  They  collected 
936  sacks  of  flour  on  notes  payable  in  flour,  included  in  ship- 
ments to  Helena,  on  15th  May  1866,  worth  in  Salt  Lake  City 
V  per  sack,  $6,552.  The  remainder  of  the  assigned  stock-in- 
trade,  which  was  exchanged  for  flour  and  other  produce,  as 
before  mentioned,  is  the  sum  of  $15,265.  The  goods  and  mer- 
chandise last  mentioned  were  exchanged  for  flour,  salt,  barley, 
wood  and  coal,  or  sold  for  notes,  and  the  notes  traded  for  like 
produce;  and  the  value  of  such  merchandise,  when  so  ex- 
changed, was  the  sum  last  mentioned.  (Schedule  ^'A''  hereof, 
is  a  statement  of  such  merchandise,  and  the  value  of  the  same.) 

20th.-*  Carney  &  Stevens  expended  in  executing  the  trust 
created  by  said  assignment,  in  rent,  clerk  aind  agents'-  hire, 
with  the  money  paid  to  Baird  24th  Dec.  1866,  $7,600;  and  ten 
per  cent,  commission  is  a  fair  and  reasonable  allowance  for 
their  personal  services  and  expenses  in  executing  such  trusts. 
(Schedule  ^*B''  is  a  statement  of  the  items  of  claims  and  al- 
Wanoes  mentioned  in  this  finding.) 
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21&t-Prior  to  December  1866,  Carney  A  Stevens  had  paid 
m  fall  the  debts  preferred  in  the  first  class  of  said  assignmeut, 
except  their  own  debt,  and  such  payments  amount  in  the  ag« 
gregate  to  the  sum  of  f 8,865.80.  (Schedule  ''C  is  a  state- 
ment of  such  debts  paid.) 

22d.-The  balance  of  the  assigned  property  in  the  hands  of 
Carney  &  Stevens,  charging  them  with  the  value  of  the  986 
sacks  of  floor  shipped  to  £klena  in  May  1866,  and  the  value 
of  the  goods  and  merchandise  sold  for  flour  and  promissory 
notes,  is  the  sum  of  f  18,334. 20;  and  if  the  plainti&  are  en- 
titled to  a  distributiou  of  the  net  proceeds  of  such  assigned 
property,  the  distribution  then  of  the  plaintiffs,  pursuant  to 
the  provisions  of  the  agreement  of  20th  December  1866,  is 
the  sum  of  f  4,446.68. 

23d.-All  of  the  produce  so  sent  and  shipped  to  Helena  was 
sold  prior  to  the  1st  of  June  1868;  apd  all  the  proceeds  of 
such  sales  of  such  produce  were  not  sulfiicient  to  pay  the 
freight  and  charges  Of  storage  and  commission,  and  Oarnev 
&  Stevens  expended  of  their  own  money,  in  paying  the  bal- 
ance of  such  freights,  storage  and  commissions,  the  sum  of 
$14,275.58,  over  and  above  all  the  moneys  received  from  and 
as  the  proceeds  of  such  produce  shipped  to  Helena;  but  the 
plaintiffs  had  no  notice  or  knowledge  that  such  payments 
were  to  be  made  before  the  same  were  made,  and  have  never 
been  called  upon  to  pay  any  part  thereof  until  the  filing  of  the 
answer  of  Carney  &  Stevens.  If  the  plaintiffs  are  liable  to 
Carney  &  Stevens  to  contribute  to  the  money  so  expended  over 
and  above  the  proceeds  of  such  sales,  I  find  that  the  per  cent, 
and  pro  rata^  when  to  be  contributed  by  them,  is  the  sum  of 
$3,954.83. 

24th.-]S'o  portion  of  the  advancement  made  by  Carney  & 
Stevens  mentioned  in  the  14th  finding  was  ever  claimed  by 
Carney  &  Stevens  from  the  plaintifts  till  the  filing  of  their 
answer  in  this  cause;  and  such  advancement,  and  their  loss 
sustained  in  the  shipment  of  the  goods  to  Montana,  was 
charged  to  profit  and  loss  on  the  books  of  Carney  &  Stevens; 
and  they  never  were  charged  to  the  plaintiflfe  on  their  books, 
any  loss  or  expense,  or  gave  them  credit  for  any  receipts,  nor 
rendered  them  any  account,  beyond  placing  in  their  possession 
the  books  of  the  business  transactions  in  Salt  Lake  City,  under 
such  assignment 

25th.- After  the  commencement  of  this  suit,  Carney  &  Ste- 
vens settled  with  said  Baird  for  and  on  account  of  the  matters 
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and  things  and  claims  alleged  and  stated  by  him  in  bis  answer, 
and  paid  him  the  sum  of  $1,500,  in  satisfaction  and  discharge 
of  such  claims. 

26th.-The  only  account  kept  on  the  books  of  Carney  &  Ste- 
vens, at  LeavenWorth,  of  the  adventure  and  shipment  to  Mon- 
tana, were  entries,  under  the  title 'of  "Montana  Adventure 
Account,"  which  account  was  a  statement  of  produce  shipped, 
value  or  costs  thereof,  and  proceeds  in  money  received  by 
Carney  &  Stevens. 

The  contract  of  24th  December  1866,  referred  to  in  above 
findings,  is  as  follows: 

"Wherbas,  W.  H.  Baird,  of  Leavenworth  city,  sold  an  in- 
terest at  Salt  Lake  City,  in  a  stock  of  goods,  wares,  groceries, 
and  merchandise,  which  said  Baird  took  from  Leavenworth 
to  Salt  Lake  City,  to  one  F.  H.  Lewis,  of  said  Salt  Lake  City, 
and  as  to  the  residue  of  said  Baird's  assets,  said  Lewis  was 
appointed  by  said  Baird  as  his  attorney-in-fact,  to  dispose  of  thie 
same  as  Lewis  should  see  fit  And  whereas j  said  Lewis  gave  to 
said  Baird  in  payment  of  interest  so  bought  by  Lewis  of  Baird 
a  note  being  for  f  17,852.90.  And  whereas^  said  note  is  in  suit 
in  Salt  Lake  City,  in  a  case  where  one  E.  B.  Shafter  is  plaintiff, 
and  said  Lewis  defendant.  And  whereas^  said  Baird  is  in- 
debted to  Carney  &  Stevens,  of  Leavenworth,  to  the  amount 
of  $24,696.77,  and  interest;  and  indebted  to  Stettauer  k  Bros., 
of  same  place^  in  the  sum  of  $8,893.28,  and  interest  And 
whereas^  said  Baird  owes  at  First  JSTational  Bank  of  Leaven- 
worth, $2,800,  evidenced  by  note  indorsed  by  T.  C.  Stevens. 
Avd  whereas^  said  Baird  has  goods,  assets  and  effects  in  Salt 
Lake  City,  including  the  interest  sold  to  Lewis,  supposed  in 
all  to  be  worth  some  $40,000,  more  or  less.  Now,  this  agree- 
ment, made  and  entered  into  this  24tb  of  December  1866,  by 
said  Carney  k  Stevens,  and  W.  H.  Baird,  vntnesseth :  that  in 
consideration  of  the  payment  to  said  Baird  by  said  Carney  & 
Stevens,  on  the  signing  of  this  agreement,  $2,000  cash,  the 
said  Baird  binds  himself  to  have  tne  suit  aforementioned  dis- 
missed, and  to  deliver  to  said  Carney  A  Stevens,  or  their  agent 
at  Salt  Lake,  the  note  aforesaid,  and  to  suffer  said  Carney  & 
Stevens  to  reduce  said  assets  aforementioned  at  once  to  money. 
It  is  also  understood  and  agreed,  that  said  Carney  &  Stevens 
are  to  pay  out  of  the  proceeds  of  said  assets,,  the  debts  and  in- 
terest nerein  mentioned  of  said  Baird,  and  any  and  all  proper 
costs,  expenses,  and  charges  connected  herewith,  and  to  repay 
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themselvefi  the  $2,000  herein  to  be  paid  said  Baird;  and  the 
balance  of  the  money  arising  from  said  assets,  if  any,  is  to  be 
paid  by  Carney  ft  Stevens  to  said  Baird.  The  said  Carney  & 
Stevens  are  to  keep  an  account  of  all  their  doings  and  pro- 
ceedings herein,  an  inspection  of  which  is  at  any  time  to  be 
allowed  said  Baird. 

^'  In  witness  whereof,  the  parties  hereto  set  their  hands  this 
24th  December  1866.  Carney  &  Stevbns. 

W.  H.  Baird.'' 

It  is  apparent  from  the  8th  finding,  that  in  making  the  ar- 
rangement with  Baird  for  flour,  and  the  contract  with  Paige 
&  Salisbury  for  transportation,  Stevens  was  acting  for  and  on 
Joint  intenMt  la  behalf  of  plaiutlfib  and  defendants  alike,  that  his 
t?rl?r^m°'  actions  therein  were  disclosed  to  each^  and  by  each 
profit  and  loai.  approvcd,  Whatcvcr  therefore  had  been  the  re- 
sult, whether  profit  or  loss,  was  the  profit  or  loss  of  each. 
And  each  was  equally  bound  by  the  contracts  entered  into. 
The  contract  for  transportation,  if  not  performed,  subjected 
the  party  breaking  it  to  damages  for  non-performance.  If 
Paige  &  Salisbury  had  broken  it,  and  Stevens  had  recovered 
damages  for  the  breach,  clearly  plaintifis  would  have  been  en- 
titled to  share  pro  rata  therein.  If  Stevens  had  broken  it,  and 
been  mulcted  in  damages,  the  plaintiffs  were  bound  to  share 
the  loss.  It  was  a  joint  venture,  entered  into  by  the  agent  of 
both,  for  the  benefit  of  both,  and  approved  by  both.  Looking 
backward,  it  seems  a  foolish  venture;  but  results  do  not  change 
the  obligations  of  contracts.  Each  at  the  time  doubtless 
thought  it  wise  and  prudent  At  least,  each  assumed  the 
risk. 

Thus  far  the  questions  are  easy,  and  the  case  clear.  The 
difiiculty  arises  in  determirri  ng  the  character  of  the  subsequent 
transactions  by  which  the  assets  of  Baird  were  secured  and 
converted  into  grain,  etc.  If  all  this  was  but  the  carrying  oat 
of  the  first  arrangement,  and  the  various  steps  but  means 
deemed  necessary  to  accomplish  that  which  was  temporarily 
frustrated  by  the  failure  of  Baird  to  perform  his  agreement 
with  Stevens,  then  it  remained  still  the  joint  venture  of  plain- 
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ti&  and  defendants,  and  the  results  were  binding  upon  each 
alike.  So  also,  if  by  Baird's  failure  the  original  plan  was  by 
all  parties  considered  abandoned,  yet  if  the  subsequent  meas- 
nres  to  obtain  and  convert  the  assets  of  Baird  into  cash  were 
done  for  the  benefit  of  plaintifis  and  defendants  alike,  ac- 
cepted and  ratified  by  both  parties  as  done  on  their  joint  ac- 
count, the  same  conclusion  follows.  On  the  other  hand,  if  the 
original  arrangements  were  ended,  either  through  Baird's  fail- 
ure, or  by  the  action  of  the  parties  hereto,  and  the  defendants 
subsequently  procured  an  assignment  of  the  stock  of  goods 
primarily  for  their  own  benefit,  and  only  secondarily  and  inci- 
dentally for  the  benefit  of  plaintiff,  and  assumed  charge  oi 
the  assigned  property,  with  the  full  responsibility  of  assignees 
charged  with  the  duty  of  converting  the  assigned  property 
into  cash  as  speedily  and  conveniently  as  possible,  and  of  pay- 
ing the  creditors  as  specified  in  the  deed  of  assignment,  then 
it  becomes  a  very  serious  question  whether  the  Montana  ven- 
ture was  such  an  one  as  an  assignee  could  make  except  at  his 
own  risk.  An  assignee  cannot  speculate  with  assigned  prop- 
erty, save  at  his  own  risk.  Keither  can  he  engage  in  business 
ventures  at  remote  places,  and  of  doubtful  results,  without 
rendering  himself  personally  liable  for  any  untoward  results. 
If  the  defendants  are  to  be  regarded  solely  as  assignees,  or 
trustees,  of  this  property,  and  in  its  disposition  occupying  no 
other  relation  to  the  plaintifib,  or  invested  by  them  with  no 
other  powers  than  those  of  assignees,  it  would  seem  as  though 
the  Montana  venture  must  be  charged  to  their  personal  ac- 
count 

It  seems  to  us,  after  a  careful  examination  of  the  facts  as 
found  by  the  referee,  that  the  parties  must  be  considered  as 
jointly  interested  in  the  Montana  venture,  and  as  jointly  bound 
by  the  results.  These  are  the  reasons  which  lead  to  this  con- 
clusion: Stevens  went  out  to  Utah,  representing  both  plaintiffl 
and  defetidants,  and  for  the  purpose  of  collecting  the  claims 
of  both  against  Baird.  The  first  arrangement  he  consum- 
mated ioTolved  the  payment  of  the  plaintiflb'  claim  io  fiour. 
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which  payment  was  to  be  shared  in  by  both  parties,  and  the 
shipment  of  the  flour  to  Montana.  For  this  purpose,  binding 
contracts  were  entered  into.  This  arrangement,  involving 
both  the  payment  in  flour  and  the  shipment  to  Montana,  and 
the  contracts  therefor,  were  all  disclosed  to  plaintifib  and  de- 
fendants alike;  and  his  action  in  that  behalf  fully  ratified. 
Plaintiffs  and  defendants  were  therefore  alike  committed  to 
that  Venture.  If  the  findings  ended  there,  we  should,  as  here- 
tofore stated,  have  no  doubt.  We  see  nothing  in  the  further 
findings  indicating  any  abandonment  by  the  plaintiffs,  or  any 
unwillingness  on  their  part  to  have  this  venture  carried 
through.  It  appears  from  the  18th  finding,  that  the  first  ship- 
ment was  made  15th  May  1866,  the  original  arrangement  hav* 
ing  been  made  in  February  prior;  that  notice  of  this  shipment 
was  given  to  plaintiff,  and  no  objection  made  by  them 
thereto;  and  by  the  14th  and  17th  findings,  that,  after  all  the 
assets  had  been  converted  into  flour,  etc.,  and  the  last  ship- 
ment made,  the  plainti&,  with  full  knowledge,  ^^made  no  ob- 
jections thereto,  but  acquiesced  therein."  Bearing  in  mind 
that  plaintiffi  were  cognizant  of  and  had  ratifie4  the  original 
^.rrangement  by  which  the  claims  of  both  plaintiffi  and  defend* 
ants  were  to  be  at  least  partially  paid  out  of  the  assets  of  Baird 
in  flour,  and  the  flour  to  be  shipped  to  Montana,  and  to  carry 
out  which  a  valid  shipping-contract  had  been  entered  into, 
binding  upon  plaintiffs  equally  with  defendants,  and  that  the 
assets  of  Baird  were  in  fact  converted  into  flour,  salt,  and  bar* 
ley,  and  in  fact  shipped  under  said  contract  to  Montana,  it 
would  seem  that  when  the  plaintiffs  with  full  knowledge  ac- 
quiesced in  this  conversion  and  shipment  they  were  recogniz- 
ing the  fact  of  a  joint  venture.  It  is'clear,  that  where  parties 
once  unite  in  a  venture,  and  that  venture  is  finally  carried 
through,  the  presumption  is  that  the  parties  continae  interested 
in  it  to  the  end.  The  character  of  the  transaction  at  the  close 
is  determined  by  the  understanding  and  agreement  at  the  com- 
mencement And  this  presumption  of  continuance  in  interest, 
is  not  destroyed  by  any  change  in  means,  oir  detail,  ao  long 
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the  general  features  and  eeaential  plan  remain  the  same.  Here 
the  essential  facts  were,  the  conversion  of  the  assets  of  Baird 
into  grain  at  Salt  Lake  Oitj,  and  its  shipment  to  Montana. 
At  first,  the  conversion  was  to  be  by  the  voluntary  act  and 
assistance  of  Baird,  and  only  to  the  extent  of  the  defendants' 
claim.  It  was  finally  wrought  out  by  securing  possession  of 
the  entire  assets  and  converting  them  into  grain  for  the  pay. 
mentof  the  claims  of  both  parties.  This  was  attended  with 
some  expense,  and  by  assuming  the  burden  of  other  indebted- 
ness of  Baird.  But  still,  these  assets  were  the  property  out  oi 
which  plaintiffi'  and  defendants'  claims  were  to  be  paid.  The 
manner  of  securing  them  depended  on  the  necessities  of  the 
case,  and  the  means  employed  were  fully  communicated  tq 
both  parties,  and  by  both  approved. 

Again,  look  at  it  from  another  standpoint.  By  the  7th'find« 
ing  it  appears  that  plaintifiTs  made  Stevens  their  agent,  giving 
him  a  power  of  attorney,  and  also  an  assignment  of  their 
claim.    Such  power  of  attorney  is  as  follows : 

"Know  all  men  by  these  presents,  that  we,  Charles  Stet- 
tauer,  Abraham  Stettauer,  Lewis  Stettauer,  and  David  Stet« 
tauer,  doing^  business  under  the  name  and  firm  of  Stettauer 
Bros.,  at  Leavenworth  city,  Kansas,  do  hereby  make,  con* 
stitute  and  appoint,  as  our  true  and  lawful  attorney-in-fact, 
Thomas  C.  Stevens,  of  Leavenworth  city,  for  us  and  in  our 
name,  to  settle  a  claim  in  our  favor  against  the  firm  of  Baird 
4  Rively,  with  said  firm,  or  the  survivmg  partner  thereof,  said 
claim  amounting  to  the  sum  of  $8,869.48;  to  receive  from  said 
firm,  or  the  survivor  thereof,  the  said  sum  'of  money,  and  re- 
ceipt therefor,  or  to  settle  and  adjust  the  same  as  to  our  said 

attorney  shall  seem  to  our  interest;  and  as  to ,  and 

intending  to  give  unto  our  said  attorney  the  same  powers  in 
case  we  oarselves  might  lawfully  exercise  if  personally  pres- 
ent, hereby  ratifying  and  confirming  all  our  said  attorney  may 
lawfully  do  by  virtue  of  these  presents. 

'^In  testimony  whereof,  the  said  parties  hereto  set  their 
hands  this  6th  of  September  1865.  Stettaubr  Bros/' 

Now  were  tiiis  action  one  against  Stevens  alone,  as  their 
agent,  could  it  be  maintained?    Oould  they  recover  the  value 
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of  the  goods  received  at  Salt  Lake  City,  after  ratifying  his 
actions  in  making  a  contract  for  shipment  to  Montana,  and 
making  ho  objections  but  acquiescing  in  the  means  used  to 
obtain  possession  of  the  goods,  and  in  the  actual  shipment? 
If  Carney  '&  Stevens  had  been  insolvent,  could  plaintifis  have 
avoided  payment  of  Paige  &  Salisbury's  bill,  on  the  ground 
that  Stevens  had  exceeded  his  authority  7  Could  not  Paige  k 
Salisbury  have  held  them,  equally  with  Carney  &  Stevens? 
Was  this  agency  of  Stevens*  ever  revoked  ?  Did  he  ever  cease 
to  act  for  them  during  the  whole  transaction?  And  was  there 
a  single  act  done  by  him  which  they,  when  informed  of,  ob- 
jected to?  Looking  at  it  simply  in  the  light  of  agency:  the 
agent,' armed  with  general  authority,  adopts  certain  means  to 
realize  his  principal's  claim;  the  means  are  approved  of  by 
the  principal;  they  prove  a  failure,  and  loss  results:  who  bears 
the  loss,  the  principal,  or  the  agent?  Does  it  change  the  rule» 
that  the  agent  is  at  the  same  time  and  by  the  same  means  seek« 
ing  to  collect  of  the  same  party  a  claim  of  his  own  ?  Of  course, 
in  some  cases  questions  of  good  fiaith  on  the  part  of  the  agent 
might  arise;  but  there  are  none  such  in  this  case.  It  nowhere 
appears  thieit  any  of  the  parties  acted  other  than  in  the  best  of 
faith;  and  all  believed,  until  after  the  last  shipment,  in  the 
succesB  of  the  venture. 

It  will  be  noticed'  that  the  arrangement  made  in  the  first  in- 
stance with  Baird,  only  involved  the  payment  of  defendants* 
claim.  Whether  Baird  would  have  made  a  similar  arrange* 
ment  to  include  plaintiffs'  claim,  we  are  not  advised.  And 
the  amount'thus  secured  in  payment  of  defendants'  claim  waa 
the  amount  to  be  divided  pro  rata.  Though  the  assignment 
made  thereafter  was  charged  with  some  prior  indebtedness, 
yet  it  involved  &  transfer  of  the  entire  assets  of  Baird,  and  was 
for  the  benefit  of  both  plaintifis'  and  defendants'  claims,  and 
was  by  both  parties  deemed  ample  for  their  payment  in  full. 
This  only  shows  additional  reason  for  the  plaintifis'  willing- 
nidss  to  continue  in  the  venture.  As  a^inst  this,  it  may  be 
ssid  that  the  entire  -  dealings  ^th  Baird,  and  in  the  Montana 
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shipment,  were  in  the  names  of  defendants.  To  tbis  we  reply, 
that  at  the  outset  tihe  claim  of  plaintiffi  was  assigned  to  defend- 
ant Stevens,  and  stood  in  his  name  during  the .  entire  time. 
Again,  it  is  always  competent  to  go  behind  the  face  of  the  pa- 
pers, and  show  who  are  the  real  parties.  And  further,  the  first 
arrangement  with  Baird,  and  the  shipping-contract,  were  in 
the  name  of  defendants;  but  the  referee  finds  expressly  that 
they  were  intended  for  the  benefit  of  both  parties;  that  the 
form  in  which  they  were  made  was  approved  by  both  parties; 
(see  8th  finding;)  and  that  after  they  had  been  made,  the  par- 
ties agreed  that  any  moneys  received  should  be  divided  ^o  rata. 
The  continued  use  of  the  name  of  Oamey  k  Stevens  only  in- 
dicates a  continuance  of  the  original  arrangement. 

Farther:  It  is  said  that  the  assignment  which  was  made, 
preferred  defendants^  as  creditors  o£  Baird,  to  plaintifis,  and 
that  this  indicates  that  defendants  were  ignoring  their  agree- 
ments with  plaintifis,  and  seeking  to  secure  their  own  claim 
m  preference  to  that  of  plaintiffii,  and  that  therefore,  from 
that  titne  on,  the  relations  of  the  parties  must  be  determined 
hy  the  assignment.  It  must  be  conceded  that  this  makes 
against  the  claim  of  a  joint  venture,  and  is  the  strongest*  &ct 
in  the  case  against  it  For  it  does  not  seem  reasonable,  that 
plaintiflb  would  engage  in  a  venture  the  profits  of  which 
would  in  the  first  place  inure  solely  to  the  benefit  of  the  de- 
fendants, »id  profit  them  only  after  the  defendants  had  been 
fally  paid.  Bat  it  will  be  noticed  that  this  assignment  was 
taken  after  Stevens  had  left  Salt  Lake  City;  that  it  was  taken 
by  parties  who  are  not  shown  to  have  known  of  the  fiict  that 
Stevens  was  representing  both  plaintifis  and  defendants ;  that 
there  was  in  fisu^t  an  agreement  between  plaintifi  and  defend- 
ants that  tfaeir  claims  shduld  be  paid  pro  rata;  and  that  as 
the  personal  management  of  the  matter  was' by  both  parties 
placed  ib  Stevens'  hands,  they  may  well  hare  left  the  details 
unchallenged,  content  to  abide  the  final  result.  Not  merely 
was  there  the  original  agreement  to  share  pro  raia^  but  the 
mbsequent  cbtitraot  of  24th  December  1866  seems  to  recog- 
nize and  reaiSlrm  this  arirangement.     Indeed,  the  learned 
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referee  finds,  as  one  of  his  oonclasions  of  law,  that  any  pref«- 
erence  to  defendants  given  by  the  assignment  was  waived  by 
this  contract,  and  the  parties  w^:^  to  share  pro  rata  as  per  the 
first  agreement  We  conclude  then,  that  the  plaintiff  were 
bound  by  the  acts  of  their  agent,  Stevens,  and  were  jointly  in« 
terested  in  the  Montana  venture,  entitled  to  share  pro  rata  in 
its  profits,  and  liable  pro  rata  for  its  losses.  We  think  there- 
fore, that  plainti£&  are  liable  to  defendants  fbr  the  amount 
specified  in  the  28d  finding,  $8,954.88,  as  well  as  for  the 
amount  specified  in  the  14th  finding,  $678.89;  and  also  for  a 
pro  rata  share  of  the  excess  of  their  expenditures  as  stated  by 
the  referee  over  their  receipts,  to-wit,  the  amount  of  $118.98, 
or  a  total  of  $4,752.16. 

Counsel  for  defendants  claim  interest  The  act  in  foroe  at 
the  time  of  these  transactions  was  the  la^  of  1868,  ( laws  of 
1863,  p.  63.)  The  only  clause  under  which  interest  could  be 
claimed  was  that  which  allowed  interest  ^^  for  money 
"not  r«iJJ»?  due  and  withheld  by  an  unreasonable  and  vexatious 
delay  of  payment  or  settlement  of  accounts.''  We 
cannot  say,  under  the  findings  in  this  case,  that  there  has  been 
such  an  unreasonable  and  vexatious  delay  as  calls  for  the  allow- 
ance of  interest.  The  plaindffi  honestly  believed  themselves 
entitled  to  recover  of  the  defendants,  and  they  commenced 
their  action  therefor.  The  referee  thought  they  were  entitled 
to  maintain  their  action.  Evidently,  the  questions  are  not  so 
clear,  and  the  liability  so  patent,  that  it  can  be  said  their  de- 
lay was  unreasonable  and  vexatious.  It  would  not  be  juet, 
after  the  dose  of  this  protracted  litigation,  to  compel  them  to 
pay  interest  during  all  these  years.  Ordinarily,  and  primarily 
too,  the  question  whether  the  delay  has  been  unreasonable  and 
vexatious  is  on^  of  fact,  to  be  settled  by  the  triers  of  fact  Mo^ 
Lean  v.  Thorp ^  4  Mo.  256.  Here  there  is  no  such  finding;  and 
we  cannot  as  a  matter  of  law  say  that  the  facta  found  show  a 
delay  both  unreasonable  and  vexatious;  and  it  must  be  both, 
to  bring  the  case  within  the  statute. 

The  remaining  question  is  one  6f  practice.  The  reoiord  b^ 
low  cotitains  the  pleadings,  the  report  of  the  reforee,  and  the 
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jadgment  The  teatinionj  was  xiot  preserved.  And  as  the 
^_  .  record  stands,  the  onlv  inquiry  we  can  make  is,  as 
«£*p£"tte  to  the  j\;^dgment  which  should  be  entered  upon  the 
*°*^'*  facts  found.  The  referee  thought  that  upon  the 
&cts  the  plaintiffs  were  entitled  to  adjudgment  for  something 
over  four  thousand  dollars.  The  district  court  held  that  plain- 
i\&  were  not  so  entitled,  and  rendered,  judgment  for  defend: 
ants  for  costs.  It  seems  to  us  that  defendants  are  entitled  to 
recover.  Now  upon  the  single  record,  the  plaintiffs  have  filed 
a  petition  ia  error,  and  the  d^fendai^ts  a  cross-petition  in  error, 
each  alleging  that  upon  the  fiicts  as  reported  by  the  referee  the 
district  court  erred  adversely  to  them  in  its  judgment.  Will 
such  cro88*petition  in  error  He,  or  must  there  be  a  separate  suit 
in  error  brought  by^the  defendants?  In  the  case  of  Bedell  v. 
National  JBankj  16  Xas.  130, 133)  we  expressed  an  opinion  ad- 
versely to  the  right  of  a  party  to  file  a  cross-petition  in  error. 
The  question  was  in  that  case  of  minor  importance,  and  not 
fully  examined.  Our  attention  was  again  called  to  the  matter 
in  the  case  of  JSannon  v,  Houston^  18  Kas.  561,  and  the  subject 
reexamined,  though  as  the  case  finally  turned,  no  reference  to 
the  question  was  deemed  necessary  in  the  opinion.  It  is 
brought  before  ns  again  in  this  case,  and  under  such  circum- 
stances that  we  are  compelled  to  pass  upon  it.  Our  attention 
has  been  called  to  the  following  authorities  fix)m  the  supreme 
court  of  Ohio:  Smetters  v.  Bainey^  18  Ohio  St.  568;  Smetiers  v. 
Bainey,  14  Ohio  St  187;  Shinlde  v.  National  Bank^  22  Ohio  St. 
516;  Black  v.  Mill,  29  Ohio  St  86.  In  the  case  in  22  Ohio  St, 
supra^  the  question  was  distinctly  presented,  and  in  comment- 
ing upon  it  the  court  uses  this  language:  ^^  There  is  no  good 
reason  why  cross-petitions  in  error  should  not  be  allowed 
equally  as  in  original  actions.  They  were  allowed  at  common 
law,  and  there  is  nothing  in  the  code  which  forbids  their  use. 
On  the  contrary,  they  are  calculated  to  subserve  a  leading  ob- 
ject of  the  code,  namely,  to  avoid  multiplicity  of  suits,  and  to 
render  litigation  simple,  cheap,  and  speedy.  In  order  to  re- 
verse a  judgment^  the  plaintiff  in  error  must  show  not  only 
that  the  judgment  is  erroneous,  but  also  that  the  error  works 
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a  prejudice  to  him.  If  it  appears  in  the  record  that  there  is 
error,  not  to  his  prejudice,  but  to  the  prejudice  of  the  defend- 
ant in  error,  there  is  no  good  reason  why  the  latter  should  not 
be  allowed  at  once,  the  record  and  the  parties  all  being  before 
the  court,  to  ask  and  obtain  the  reversal  or  modification  of  the 
judgment  for  his  benefit.  To  summon  the  opposite  party,  who 
is  already  in  court,  and  to  bring  in  a  copy  of  the  record,  a  copy 
of  which  is  already  in  court,  would  be  a  useless  labor,  and  in- 
volve an  unnecessary  expense  and  delay;  and  to  bring  in  and 
file  with  the  petition  in  error  the  papers  in  the  original  ease, 
as  the  present  law  requires,  would  seem  to  be  impracticable, 
they  already  being  in  court."  As  the  law  now  requires  the 
original  "case-made"  to  be  filed  with  the  petition  in  error, 
(laws  of  1877,  p.  243,)  it  would  seem  to  follow,  that  unless  a 
cross-petition  were  permitted  each  party  would  be  compelled 
to  prepare  a  "  case-made,"  although  containing  the  same  state- 
ments of  the  proceedings  in  the  trial  court.  It  was  decided  in 
Glass  Co.  V.  Ludlum^  8  Eas.  40,  that  if  the  bill  of  exceptions, 
or  case-made,  as  presented  by  the  party  aggrieved,  does  not 
state  all  the  facts  and  the  exceptions  of  botii  parties,  it  is  the 
right  of  the  other  party  to  have  such  facts  or  exceptions  in- 
serted. And  by  section  559,  Gen.  Stat  740,  it  is  prescribed, 
that  when  the  facts  are  agreed  to,  or  found  by  the  court  or 
referee,  and  it  does  not  appear  that  such  findings  are  against 
the  evidence,  (which  is  the  case  at  bar,)  this  court  shall  send  a 
mandate  to  the  district  court  directing  it  to  render  such  judg- 
ment as  it  should  have  rendered  on  the  fistcts.  How  can  this 
properly  be  done,  when  the  judgment  should  have  been  more 
in  favor  of  the  defendant  in  error  than  it  was,  unless  a  cross- 
petition  in  error  be  permitted  ?  Otherwise,  when  the  plaintiflT- 
in-error's  suit  in  error  is  decided,  the  mandate  mast  command 
an  affirmance;  and  then,  in  a  subsequent  suit  in  error,  brought 
by  the  party  defendant-in-error  in  the  first  proceeding,  the 
mandate  must  command  a  reverelal.  And  each  of  the  man- 
dates must,  in  compliance  with  the  statute,  be  a  direction  of 
the  judgment  proper  upon  the  &cts.  We  are  constrained  to 
believe  that  in  this  respect  the  decisions  of  the  supreme  couft 
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of  Ohio  are  the  better  exposition  of  the  law;  and  the  contrary 
decision  of  this  court,  in  the  case  of  JBedeU  v.  Natimal  Bcmk^ 
BQpra,  is  oyerruled. 

The  case  will  be  remanded  to  the  district  court,  with  instruc- 
tions to  render  judgment  in  favor  of  the  defendants  in  error, 
apon  the  facts  found  by  the  referee,  for  the  sum  of  $4,752.15. 

All  the  Justices  concurring. 


Louis  Sarbaoh  v.  Ouyb  Jonbs. 

L  Qoasaiitob;  JMorsement  of  Note  in  Blank,  Before  Delivery,  In  an  action 
broaght  apon  a  promissory  note  to  recover  of  one  of  the  parties  the 
amount  due,  and  the  bill  of  particalara  filed  before  the  justice  in  the  case 
contains  a  copy  oithe  note,  the  statement  that  the  defendant  placed  his 
name  on  the  back  thereof  before  delivery  and  at  the  time  it  was  made, 
and  then,  with  the  maker,  delivered  it  to  the  payee,  and  also  sets  forth 
that  such  person  is  an  indorser  of  the  note,  that  demand  has  been  made 
of  the  maker,  and  notice  of  protest  has  been  given,  and  on  appeal  to 
the  district  conrt,  the  plaintlfiT,  against  the  objection  of  the  defendant, 
files  an  amended  bill  of  particulars  or  petition,  alleging  the  defendant  is 
liable  upon  the  note  as  a  guarantor,  hM^  not  error,  as  such  amendment 
<mly  makes  the  cause  of  action  of  plaintiff  definite  and  certain,  and  freQS 
it  from  all  the  contradictions  of  the  original  bill  of  particulars.  ^Firman 
9.  Blood,  2r-AVJ,  49S;  FaOeT  v.  Seott,  8-26;  WhiUenhaU  v.  Oorber,  12-620; 
Withm  «.  Berry,  2d^76;  BrcitVord  v.  Ptmly^  IM^Xe;  Joe^h  v.  Bank,  17-- 
25S.] 

Z  Winnas;  Bwm4  Penon;  Seme  al  Time  of  TriaL  A  person  who  has  at 
some  time,  prior  to  the  trial  at  which  he  is  called  upon  to  testify,  been 
declared  insane,  and  placed  under  guardianship,  and  thereafter,  and 
beftjre  being  intro4aeed  as  a  witness,  has  been  duly  adijndged  sane  and 
released  from  gnatjdiansbip,  is  a  competent  witness  in  the  case.  Suoh 
witneasy  after  hia  restoration  to  sanity,  m/iy  testify  respecting  facts  which 
occurred  during  tlie  period  he  was  under  guardianship ;  and  it  is  for  the 
jury  to  judge  of  the  credit  that  is  to  be  given  to  his  testimony* 


498  SUPREME  COURT  OF  KANSAS. 

Sarbach  v.  Jonee. 

Error  from  Jackson  District  Court 

Thb  district  court,  at  October  Term  1876,  gave  judgment  ia 
favor  of  Jonts  for  $207.80,  aqd  costs,  and  Sarbachy  defendant, 
brings  the  case  here.  All  necessary  fiicts  and  proceedings  are 
set  forth  in  the  subjoined  opipion. 

Chas.  HaydeUy  and  James  H.  Lovelly  for  plaintiff  in  error. 
Hopkins  ^  Taber^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  action  was  commenced  by  Mrs.  Olive 
Jones  originally  before  a  justice  of  the  peace  on  a  promissory 
note,  dated  1st  April  1875,  made  by  one  Wm.  F.  Creitz,  for 
$175,  payable  to  the  order  of  Olive  Jones,  two  months  after 
date,  and  drawing  interest  at  the  rate  of  twelve  per  cent,  per 
annum.  The  bill  of  particulars  alleged  that  defendant  Louis 
Sarbach  indorsed  the  note  in  writing  across  the  back  thereof, 
on  or  about  the  1st  of  April  1875,  and  with  said  Creitz,  deliv- 
ered it  to  the  payee;  that  demand  was  made  upon  the  maker, 
when  the  note  became  due,  and  notice  given  to  the  indorser. 
Trial  was  had,  and  judgment  rendered  by  the  justice  in  favor 
of  Sarbach.  Mrs.  Jones  appealed  to  the  district  court,  and 
there  obtained  leave,  over  the  objection  of  Sarbach,  to  amend 
her  bill  of  particulars  by  alleging  a  contract  of  guaranty,  to 
which  Sarbach  excepted;  and  he  then  answered,  denying  gen- 
erally the  allegations  of  the  amended  bill  or  petition,  alleged 
that  the  indorsement  was  made  long  after  the  delivery  of  the 
note  to  the  payee,  and  that  there  was  no  consideration  there- 
for. The  district  court  rendered  judgment  against  Sariiach 
for  the  amount  claimed,  and  he  brings  the  case  here  for  review* 

I.  Plaintiff  in  error  alleges  as  material  error  the  action  of 
the  court  below  in  allowing  the  bill  of  particulars  to  be 
amended,  for  the  reason,  as  claimed,  that  the  amendment 
changed  substantially  the  cause  of  action,  in  this,  that  the 
action  upon  an  alleged  contract  of  indorsement  was  changed 
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to  an  alleged  contract  of  >  gnivranty.,  No  error  wafr  committed 
in  permitting  the  amendment  tp  be,  made.  While  it  is  true, 
that  the  original  bill  of  particnlam  was  unneceadarily:  prolix, 
and  contained  allegationa  contradictory  to  each  otiier^  still  the 
actual  flBtcts  set  up  therein  of  the  act  of  plaintiff  in  error  in 
placing  his  name-on  the  back-  of  the  note  at  the  time  it  was 
made,  apd  before  delivery,  .shows  him  presamptively  to  have 
been  a  guarantor,  and  not  an  indorser.  The  cause  of  action, 
by  the  amendment,  was  made  definite  and  certain,  and  we  per- 
ceive nothing  prejudicial  to  the  rights  ^o£  Sarbach  thereby. 
In  this  state,  the  law  has  long  bean  siettled,  that  persons, 
strangers  to  a  note,  by  indorsing  it  at  thetime  it  is  made,  and 
before  delivery  to  the  p^yee,  in  the  absence  of  proofs  are  pre* 
sumed  to  be  guarantors.  Mrman  v.  Bloody  2  Eas.  496. 

IL  Another  alleged  error  was  the  introduction  by  the  de« 
fendant  in  error  of  one  Harvey  Jones^  as  a  witness  in  her  be* 
half,  against  the  objections  of  plaintiff  in  error.  Upon  this 
point,  the  record  is  as  follows :  At  the  time  of  offering  Harvey 
Jones  as  a  witness,  Sarbach  objected  to  his  competency,  upon 
the  ground  that  ^^  before  the  time  said  promissory  note  sued 
upon  in  this  action  was  executed,  said  witness  had  been  duly 
adjudged  insane,  and  a  guardian  of  his  person  and  estate  had 
been  duly  appointed,  and  that  ever  since  that  time,  and  until 
long  after  the  commencement  of  this  action,  to*wit,  until  the 
6th  of  April  1876,  the  said  witness  had  been  under  such 
guardianship  as  an  insane  person,''  all  of  whidh  facts,  consti- 
tuting the  grounds  of  said  objection,  Sarbach  then  and  there 
offered  to  prove  by  the  records  of  the  probate  court  of  Jack- 
son county,  and  all  of  which  facts^  constitutiiig  said  objec- 
tions, said  Olive  Jones  then  and  there  in  open  court  admitted 
to  be  true ;  and  it  was  further  admitted  by  the  parties  to  the 
action,  that  since  the  commencement  of  this  action  the  said 
Harvey  Jones  had  been  duly  acyudged  a  person  of  sound 
mind;  and  thereupon  the  court  overruled  the  objection,  and 
permitted  the  witness  to  be  sworn,  to  which  ruling  Sarbach  at 
the  time  excepted^  Afterward,  Sarbach  further  objected  to 
the  witness  answering  jwy  questions  respecting  transactions 
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occurring,  during  the  period  he  was  under  guardianship  as  an 
insane  person,  and  the  court  overruled  such  objection,  and 
permitted  the  witness  to  answer  the  questions  propounded  to 
him  about  Sarbach  signing  his  name  on  the  back  of  the  note 
on  April  1st  1875 — to  all  which  Sarbach  excepted.  The 
action  of  the  court  below  was  in  no  manner  improper.  The 
witness  was,  at  the  time  of  the  trial,  of  sound  mind,  and  had 
been  legally  released  from  guardianship.  Within  the  statute, 
he  was  competent  as  a  witness.  While  it  is  true,  great  doubt 
must  necessarily  attach  itself  to  the  evidence  of  persons  who 
having  recovered  from  a  state  of  insanity,  seek  to  testify  to 
facts  occurring  daring  its  existence,  it  is  proper  to  admit  the 
testimony,  and  it  is  for  the  jury  to  judge  of  the  credit  that  is 
to  be  given  to  it.  1  Greenl.  Ev.,  §865,  notes;  Holcomb  v.  Hoi- 
comb,  28  Conn.  177;  Regina  i?.  J2iK,  16  Jur.  471.  A  man  may 
have  many  delusions,  and  yet  be  capable  of  narrating  facts 
truly;  and  the  existence  of  such  delusions  on  his  part,  at  the 
time  of  the  occurrences  which  he  is  called  upon  to  relate,  goes 
to  his  credit,  (md  not  to  his  competency,  when  he  is  of  sound 
mind  at  the  time  he  is  called  upon  to  testify.  As  there  can 
be  neither  perfect  sanity,  nor  perfect  insanity,  so  no  witness, 
not  incompetent  within  the  statute,  is  to  be  absolutely  ex* 
eluded  because  he  has  been  insane,  and  is  called  upon  to 
narrate  matters,  some  of  which  occurred  while  he  is  alleged 
to  have  been  unconscious.  ^^If  a  witness  appears,  on  exami- 
nation by  the  judge,  or  by  evidence  aliunde^  to  have  been  in- 
capfable,  at  the  time  of  the  occurrences  which  he  is  called  to 
relate,  of  perceiving,  or  to  be  incapable  at  the  time  of  the 
trial  of  relating,  then  he  is  to  be  ruled  out.'*  Wharton  on  Ev. 
403.  And  by  express  provision  of  the  statute,  persons  who 
are  of  unsound  mind  at  the  time  of  their  production  for  ex- 
amination are  incompetent.  Laws  of  1872,  ch.  165,  §1.  In 
this  case,  Harvey  Jones  comes  within  none  of  these  classes, 
nor  any  other  making  him  incompetent,  and  his  testimony 
was  properly  received. 

in.  We  have  examined  the  instructions  which  were  ob« 
jeeted  to,  but  find  no  error  contaided  therein  prejudicial  to 
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plaintiff  in  error;  and  they  bo  clearly  state  the  law  governing 
the  case,  upon  the  evidence  elicited,  that  it  is  nnnecessaiy  to 
comment  thereon. 
The  judgment  of  the  district  court  will  be  affirmed. 

AU  the  Justices  concurring. 


Charlbs  T.  Vandivbr  ei  oL  v,  Arthur  Yandivbr  et  oL 

HoHESTBAD^TfJIm  Bmtitioned  to  Widow  and  ChOldttn,  Wheie  a  hasband 
and  wife  oocupied  oertain  teal  estate  as  a  homestead  at  the  time  of  th^ 
hosband's  death,  and  their  children  were  all  of  age,  and  none  of  them 
occupied  the  residence  of  the  intestate  at  his  death,  nor  thereafter,  but 
the  widow  continued  to  occupy  it  as  her  home  after  the  decease  of  her 
husband,  the  premises  are  the  absolute  property  of  the  widow  and  her 
children;  and  the  children,  being  all  of  age,  are  entitled  to  have  l^he 
premises  partitioned,  one-half  in  value  to  go  to  the  widow,  and  the  other 
one-half  in  value  to  go  to  the  children.  If  the  homestead  is  not  suscepti- 
ble of  division,  the  same  may  be  sold,  and  the  proceeds  divided.  [Dayton 
fi  Dcfnatri,  22-268;  MdrHndale  «.  Siniih^  31-273.] 

f 

w  • 

Error  from  Ckffeg  District  Gowri. 

Charles  T.  Vandivbr,  John  Vandiver,  and  Raehd  L  Bwrr^ 
children  and  heirs-at-law  of  iN'oah  Yandiver  deceased,  as  plain- 
tiffs, brought  their  action  against  Bowena  Vdndiver^  widow  of 
William  Vandiver,  a  deceased  son  of  said  Koah,  and  Arthur^ 
son  of  said  William,  and  Oomelia  H.  and  Wm.  A,  children  of 
Addison  J.  Vandiver,  another  deceased  son  of  said  Noah,  as 
defendants,  to  compel  partition  of  a  quarter-section  of  land 
owned  and  occupied  by  said  Noah  as  a  homestead  at  the  date 
of  his  decease.  The  district  court,  at  August  Term  1876,  sus- 
tained a  demurrer  to  plaintiffs*  evidence,  holding  and  deciding 
that  the  plaintiffs  had  no  interest  in  the  homestead,  and  were 
not  entitied  to  have  said  homestead  partitioned.  Plaintiffi 
bring  the  case  here. 

John  Jirar^,.and  TT.  L.  MsOonwU,  for  plaintiflb. 

Rugfflekj  Seott  ^  Lymij  and  Jama  Hedmond^  for  defendants. 
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Th^  opinion  of  the  court  was  delivered  by 

HoRTONy  C.  J. :  This  action  was  commenced  in  the  district 
court  on .  the  10th  of  April  1876;  by  the  plaintiffs  in  error 
against  the  defendants,  for  the  purpose  of  obti^ning  a  parti- 
tion of  the  east  half  of  the  southeast  quarter  of  section  81,  and 

statamMtttT  *^®  ^^^^  ^*'^  ^^  ^®  southwest  quarter  of  section  82, 
"^•■^  all  in  township  twenty-two  south,  of  range  16  east, 
containing  160  acres,  situate  in  Coffey  county.  The  facts  of 
the  case  are  substantially  as  follows:  On  the  7th  of  May  1874, 
and  for  a  long  time  prior  thereto^  l^oah  Vandiver  owned  and 
occupied  the  land  in  controversy  as  a  homestead.  His  children 
were  all  grown,  and  were  living  apart  from  their  &ther  and 
mother.  Said  Noah  and  his  wife  occupied  the  premises  alone. 
On  said  7th  of  May  1874^  said  Noah  Yandiver  died  intestate, 
leaving  the  following-named  persons  as  his  heirs,  and  none  oth- 
ers, namely,  Hannah  Yandiver,  his  widow,  and  four  children,  to- 
wit,  Charles  T.  Yandiver,  John  Y$^hdiver,  Rachel  L  Burr,  and 
William  Yandiver;  also  two  grandchildren,. Cornelia  H.  Yan- 
diver and  W.  B.  Yandiver,  children  of  his  deceased  son  Ad- 
dison J.  Yandiver.  On  the  11th  of  May  1874,  Hannah,  the 
widow  of  Noah,  sold  and  conveyed  all  her  interest  in  this  land 
to  her  son  William;  and  on  the  2d  of  November  1874,  Wil- 
liam died  intestate,  leaving  as  his  sole  heirs  the  defendants 
Rowena  Yandiver,  his  widow,  and  Arthur  Yandiver,  a  son. 
After  the  death  of  Noah,  his  widow  continued  to  live  upon 
the  properly  until  after  she  conveyed  her  interest  therein  to 
her  son  William;  and  some  of  her  property  still  remained  on 
the  premises  at  the  time  of  the  commencement  of  this  action. 

The  defendants  were  all  duly  served  with  summons  by  pub- 
lication. The  defendants  Rowena  and  Arthur  appeared  and 
answered ;  and  William  B.  appeared  by  guardian  ad  Uienij  and 
41ed  an  answer.  At  the  August  term  1876,  after  the  plaintiflb 
had  offered  their  testimony,  the  defendants  filed  a  demurrer 
thereto,  which  demurrer  was  argued  by  counsel,  and  sustained 
by  the  court,  and  judgment  given  tor  the  defendants.  The 
pkinfifis  excepted  to  the  action  of  the  court  in  sustaining  the 
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demurrer  to  their  evidence,  and  in  giving  sMd  judgment  On 
the  same  day  plaintiffs  made  a  motion  for  a  new  trial,  which 
was  overruled  and  excepted  to,  and  thereupon  the  plaintiffs 
made  a  case  for  this  court,  and  the  action  is  now  before  us  on 
error. 

The  question  presented  is,  whether  the  cbildre(n  who  have 
arrived  at  majority,  have  left  the  family  of  their  father  and 
mother,  and  reside  elsewhere  than  on  the  homestead  occupied 
by  the  intestate  at  his  death,  are  embraced  within  the  provis- 
ions of  sections  1  to.  6,  inclusive,  of  chapter  88,  General  Stat- 
utes. The  first  impression  of  the  writer  of  this  opinion,  on 
consideration  of  this  case,  and  the  sections  of  the  act  of  de- 
scents and  distributiona  above  referred  to,  was,  that  the  mem- 
bers of  the  family  actucUly  occupying  the  homestead  as  a  resi- 
dence, at  the  time  of  the  death  of  tiie  intestate,  were  the  only 
parties  entitled  to  any  interest  in  the  premises  exempted  from 
distribution  under  the  laws  of  the  state;  but  a  more  careful 
examination  of  the. subject  has  led  him  to  a  contrary  conclu* 
sion.  The  former  construction  would  be  attended  with  many 
difficulties,  and  be  the  certain  cause  of  disseusions  in  families, 
where  the  intestate  left  children  engaged  in  business  on  their 
own  account,  sometimes  making  the  homestead  their  home^ 
and  other  times  living  separate  and  apart  from  tbe  family. 
Other  serious  objections  present  themselves  with  this  inter- 
pretation.  If  we  adopt  the  construction  contended  for  by 
defendants  in  error,  and  say  "  children,"  as  used,  means  only 
minors,  we  interpolate  the  word  minor,  and  thus  judicially 
legislate  upon  the  question,  rather  than  expound  the  law. 
Section  2  provides  for  the  occupation  of  the  homestead,  after 
the  death  of  the  intestate,  by  his  widow  and  children.  The 
ordinary  definition  of  ^^  children,"  in  relation  to  the  father,  is 
his  sons  and  daughters;  and  unless' it  is  dear  the  word  is  used 
solely  in  reference  to  minors^  we  are  bound  to  consider  it  as 
usually  understood,  when  used  in  relation  to  parents.  Here  it 
is  so  used,  and  means,  in  thk  Connection,  sons  and  daughters^ 
or  either— -not  minors  alone.  Again,  if  minor  children  only 
•re  intended,  then  daughters  who  compose  the  family  at  the 
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death  of  the  father,  and  are  of  age,  and  living  at  home,  are  at 
once  dispossessed  hy  the  law  of  any  right  to  snoh  residence, 
as  a  home,  or  otherwise.  If  it  is  insisted  that  these  provisions 
are  for  the  special  henefit  of  the  widow,  when  old,  poor,  and 
decrepit,  then  this  construction  is  not  in  harmony  with  seo- 
tions  5  and  6,  which  authorize  the  homestead  to  he  partitioned, 
and  if  not  susceptible  of  division,  to  be  sold,  when  all  the  chil- 
dren arrive  at  the  age  of  majority.  When  her  children  reach 
majority,  the  mother  and  widow  is  more  advanced  in  years 
than  at  any  prior  time.  If  the  ozemption  is  paramountly  for 
her  benefit,  and  to  prevent  her  being  left  homeless  in  her  old 
age,  instead  of  providing  for  the  division  or  sale  of  the  home- 
stead at  this  late  time  in  her  life,  the  law  would  have  made 
provision  for  the  premises  to  be  then  set  apart  to  her  during 
her  natural  life,  or  to  revert  to  her  in  fu  simple.  .  Such  is  not 
the  direction  of  any  of  these  sections.  Instead,  a  division  may 
then  be  had  at  the  instance  of  any  child — the  law  assuming, 
that  when  all  the  children  have  arrived  at  age,  the  necessity 
for  the  preservation  of  the  old  homestead  for  the  widow,  or 
children,  no  longer  exists.  In  pursuance  of  this  idea,  it  seems 
to  us  that  the  main  object  for  the  adoption  of  these  several 
sections  in  the  act  relating  to  descents  and  distributions,  wai 
to  preserve  intact  to  the  widow  and  family  the  homestead  oc- 
cupied by  them  prior  to  the  death  of  the  father,  free  ftom  the 
claims  of  creditors  and  distribution  under  the  laws  of  the 
state.  The  exemption  from  distribntion  was  to  continue  till 
the  widow  should  marry  again,  or  the  children  arrive  at  ma- 
jority. When  either  occurs,  the  homestead  is  to  be  divided,  or 
sold.  If  the  intestate  leaves  no  children,  the  widow  is  entitied 
to  the  homestead.  If  he  leaves,  children,  and  no  widow,  the 
children  are  entitled  to  it.  Thus  the  homestead  is  saved  from 
immediate  distribution,  and  the  demands  of  creditors  (if  there 
be  any,)  for  the  family  specially  needing  it  on  the  death  of  the 
husband.  If  the  widow  re-marries,  or  the  children  are  of  age 
at  the  death  of  the  fatiier,  or  whw  they  all  becoine  of  age,  the 
homestead,  so  occupied  by  the  family,  after  the  death  of  the 
intestate  is  dktributablid  as  the  other  real  estate  of  the  intestate^ 
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viz.,  one-half  in  value  to  the  widow,  and  the  other  half  to  ofl 
the  children.  This  constraetion  securea  to  the  widow  and  chil- 
dren of  the  intestate  the  present  use  and  nltimate  benefit  of 
the  homestead,  and  does  no  great  injustice  to  any  of  them. 
If  it  be  urged,  that  this  construction  favors  the  barren  and 
nnfraitful  widow,  in  preference  to  the  mother  who  has  raised 
up  children  to  man's  estate,  we  answer,  the  other  provisions  of 
the  act  of  descents  and  distributions  does  the  same,  if  such  a 
mode  of  distribution  may  be  called  favoritism,  because  it  is 
thereby  provided,  if  the  intestate  leaves  no  issue,  the  whole  of 
the  estate  shall  go  the  wife.  This  matter  of  pretended  invidi- 
ous distinction,  however,  should  be  disregarded  as  an  argu- 
ment Generally,  the  interests  of  the  mother  and  her  children 
are  not  greatly  adverse.  Ko  good  reason  exists  why  the  home- 
stead of  the  intestate,  ^^  toward  which  the  eye  of  the  creditor 
need  never  be  turned ''  in  the  lifetime  of  the  debtor,  shall, 
upon  his  death,  be  liable  for  the  claims  of  creditors,  when  con- 
tinued to  be  occupied  by  the  widow  or  children  of  such  debtor. 
'Sot  is  there  any  very  good  reason  why  the  homestead,  when 
the  widow  re- marries,  or  all  of  the  children  become  of  age, 
shall  not  be  distributed  as  the  other  real  estate  of  the  intestate. 
Whether  the  reason  be  good,  or  bad,  it  is  the  policy  of  the  law 
thus  to  dispose  of  it.  In  exceptional  cases,  the  rule  here 
adopted  may  work  injury;  but  the  general  purpose  of  these 
provisions  regarding  the  exemption  of  the  homestead,  is  better 
supported  thereby,  than  if  a  different  doctrine  is  approved. 

We  are  not  called  upon  now  to  determine  the  nature  of  the 
occupancy  after  the  death  of  a  debtor  to  exempt  the  homestead 
from  the  payment  of  his  debts;  but  certainly  the  requirement 
of  ''occupancy"  should  be  liberally  construed,  so  as  to  favor 
the  beneficial  purposes  of  these  sections  of  the  law. 

In  this  case,  the  homestead  was  subject  to  partition  upon 
the  evidence  presented  in  the  district  court,  and  the  judgment 
must  be  reversed,  and  the  case  remanded  for  a  new  triaL 

AH  the  Justices  ooncorring. 
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Thb  Statb  of  Kansas  ex  rel  v.  Johk  Q.  A.  Nobtoh,  aa 

Probate  Judge^  ^. 

Handaicus,  Omnoi  Oontrol  Judicial  DUeretiont  Nor  Correct  Erron  in  JudioUd 
Proceedings,  An  information  was  filed  in  the  probate  court,  alleging 
insanity  of  a  certain  person.  Upon  this  an  order  was  entered  in  which 
the  court,  after  reciting  the  filing  of  the  information,  states  that  it  ap- 

•  pears  from  its  own  records  that  prior  proceedings  had  been  had  by  which 
aaid  person  had  once  been  adjudged  insane,  and  still  remained  under 
said  adjudication,  and  therefore  the  inquiry  prayed  for  is  refused.  HeU 
That  whether  the  decision  of  the  probate  court  was  right,  or  wrong,  was 
a  question  whidi  could  not  be  inquired  into  in  mandamus;  and  that  the 
probate  court,  haying  acted  in  the  premises,,  and  refhsed  the  application^ 
could  not  be  compelled  by  mandamus  to  reverse  its  decision  and  institute 
the  inquiry  prayed  for.  [Cases  where  mandamus  will  not  lie:  State  n» 
Bridge  Co.,  2(M05,  and  cases  cited.  Contra,  Bryson  «.  Spalding,  20-427,  and 
cases  cited.] 

Original  Proceedings  in  Mandamus. 

Pbtition  for  mandamus,  filed  by  8.  M.  Allen,  county  attor- 
ney of  Douglas  county,  as  relator,  to  compel  Norton^  probate 
judge  of  said  county,  to  entertain  an  application  to  inquire 
into  the  alleged  insanity  of  one  J.  McC.  An  alternative  writ 
was  allowed,  commanding  Norton  to  entertain  the  application, 
or  show  cause,  etc.  On  the  return  of  the  writ,  Norton  appeared 
and  moved  that  such  writ  be  quashed.  The  facts  sufficiently 
appear  in  the  opinion. 

Owen  A.  Bassett^  for  Norton. 

S.  M.  AUen^  and  Geo.  J.  Barker^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Bbswbb,  J. :  This  is  an  originaf  action  of  mandamus  in  ihiB 
court,  brought  to  compel  the  defendant,  as  probate  judge  of 
Douglas  county,  to  entertain  an  information  concerning  the 
alleged  insanity  of  one  Josephine  McClellan.  We  shall  notice 
but  one  matter,  aa  that  presents  a  complete  defense  to  the 
action.  It  appears  that,  by  proceedipgs  in  said  probate  oourt, 
in  1871,  said  Josephine  McClellan  had  been  once  upon  due  in- 
quiry adjudged  insane,  and  committed  to  the  asylum,  from 
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whence  she  had  been  thereafter  discharged  as  one  k^estpred* 
In  November  1876^  an  information  wae  filed  in  said  courts 
alleging  the  insanity  of  said  Josephine,  and  praying  an  inquiry 
thereof*  Upon  this  the  defendant  refused  to  summon  any  juryi 
and  made  this  ruling  and  decision  : 

^*lh  the  Matter  of  the  Instmity  of  Joaephine  MeCkUan. 

^^Now  comes  John  Deskins,  and  files  his  complaint  in  writr 
ing,  alleging  that  the  said  Josephine  McClellao  is  a  resident  of 
Douglas  county,  and  is  a  person  of  unsound  mind,  and  inca- 
pable of  managing  her ,  affairs,  and  praying  that  an  inquiry 
thereunto  be  had;  and  it  appearing  to  the  court  from  the  rec- 
ords of  said  court,  that  the  inquiry  souj^ht  to  be  made,  in  this 
matter  by  said  informant  has  heretofore  been  entertained, 
acted  upon,  and  legally  a^udicated  by  the  court,  and  that  the 
said  Josephine  McClellan  was  on  the  Slst  of  October  1871 
found  by  a  jury  impanneled  according  to  law  to  be  of  unsound 
mind,  and  that  she  was  by  a  decree  of  said  court  adjudged 
and  aidjudicated  on  said  day  to  be  of  unsound  mind,  and  it  ap« 
pearing  to  the  court  that  she  still  remains  legally  of  unsound 
mind  under  said  adjudication,  and  that  it  would  be  improper 
and  illeral  for  the  court  to  entertain  said  application,  ana  issue 
venire  for  jury  thereon,  the  court  therefore,  for  the  reasons 
hereinbefore  stated,  refuses  to  entertain  said  application  and 
institute  the  inquiry  prayed  for  therein." 

Whereupon  this  proceeding  has  been  instituted  to  compel 
defendant  to  entertain  the  application,  and  institute  the  in* 
quiry.  Can  the  action  be  maintained?  Clearly  not  The  de- 
fendant  is  a  judicial  ofiicer.  An  application  is  made  to  him 
for  judicial  proceedings.  He  decides  adversely  to  the  applica* 
tion.  It  matters  not  whether  his  ruling  be  right,  or  wrong; 
whether  the  reasons  given  be  good,  or  bad.  The  matter  is 
not  subject  to  inquiry  in  a  mandamus  proceeding.  The  stat- 
ute provides  that  *^ though  it  may  require  an  inferior  tribunal 
to  exercise  its  judgment,  or  proceed  to  the  discharge  of  any  of 
its  functions,  it  cannot  control  judicial  discretion."  (Gen.  Stat, 
p.  766,  §688.)  This  is  but  a  reenactment  of  the  old  law  of 
mandamns.  The  writ  never  attempted  to  correct  errors  in  the 
rulings  of  judicial  ofiioers,  but  only  to  compel  them 'to  make  a 
raling.  Now  it  is  as  plain  as  language  can  make  it,  from  this 
ooipy  of  the  order  of  the  probate  court,  that  tlie  judge  etxamined 
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the  applicatioQ  and  decided  against  it  Whether  the  reasons 
he  gave  were  sufficient,  or  not,  whether  the  ruling  were  right, 
or  wrong,  is,  in  mandamus,  immaterial.  Suppose  the  applica* 
tion  were  for  an  injunction,  and  the  record  showed  that,  ^^it 
appearing  to  the  court  that  the  matter  presented  in  the  petition 
had  already  been  adjudicated,  and  therefore  the  injunction  is 
refused" — would  mandamus  lie?  And  where  is  the  diflfer- 
ence  ?  This  court  would  not  in  such  a  case  examine  the  peti- 
tion, decide  it  sufficient,  and  command  the  lower  court  to  issue 
the  injunction.  No  more  can  it  in  the  present  case  examine 
the  complaint,  decide  it  sufficient,  and  direct  the  defendant  to 
summon  a  jury  and  make  the  inquiry.  If  the  defendant  had 
refused  to  receive  the  application,  or  refused  to  examine  it,  or 
refused  to  decide  whether  to  institute  an  inquiry  or  not,  then 
mandamus  might  lie  to  compel  him  to  make  a  decision.  But 
even  in  that  case,  no  order  could  be  made  declaring  what  his 
decision  should  be.  It  would  be  simply,  that  he  examine  the 
application,  and  make  such  order  in  the  case  as  should  seem 
to  him  right  and  legal.  And  if,  after  such  an  order,  he  should 
do  just  what  he  has  done,  as  appears  from  this  record,  the  writ 
would  have  completed  its  work. 

Counsel  for  the  state  seem  to  look  upon  this  as  a  mere  min- 
isterial duty  cast  upon  the  defendant,  and  that  in  instituting  an 
inquiry  into  the  matter  of  the  alleged  insanity  of  a  party,  he 
is  performing  no  other  or  higher  duty  than  the  clerk  of  a  court 
in  issuing  an  order  of  attachment.  We  do  not  so.  consider  it. 
The  inquiry  is  a  judicial  proceeding.  A  question  of  fact  is  to 
be  tried  in  bis  court,  by  a  jury.  He  decides  all  questions  of 
law  arising  in  the  case,  whether  as  to  the  sufficiency  of  tho 
papers,  the  competency  of  testimony,  or  the  legality  of  the  in* 
vestigation.  And  surely,  his  decision  upon  the  presentation  of 
the  application,  that  there  is  no  ground  for  such  an  inquiry,  is 
as  much  a  judicial  action,  as  his  decision  at  the  cloee  of  the 
trial  that  the  verdict  must  be  set  aside.  The  statute  under 
which  this  application  was  made,  (Gen.  Stat,  p.  562,  §1,)  reads^ 
that  on  presentation  of  the  information  ^^the  court,  if  satisfied 
that  there  is  good  cause  for  the  exercise  of  its  jurisdictioiiy 
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thall  cause  the  facts  to  be  inquired  into  by  a  jury/'  When 
this  application  was  presented  to  the  defendant  he  was  satisfied 
that  there  wa6^  not  ,good  cause  for  the  exercise  of  his  jurisdic- 
tion, and  refused  to  institute  the  inquiry.  His  error,  if  error 
he  made,  cannot  be  corrected  by  mandamus. 

While  it  would  not  be  proper  for  us  to  decide  whether  his 
ruling  were  right,  or  wrong,  we  may  say  that  the  question  is 
one  not  free  from  doubt,  and  that  it  is  &r  from  certain  that  the 
defendant  committed  any  error  in  the  decision  he  made. 

Judgment  will  be  entered  in  &vor  of  defendant  for  costs. 

All  the  Justices  concurring. 


Cbawfobd's  A0HINISTBATOB  V.  L.  B.  Lehb  ei  oL 

h  Fraudulent  Salb  of  Psbsonal  Propbrtt;  Void  ob  to  Creditors  Only, 
Where  a  person  conveys  personal  property  with  the  intention  of  defraud- 
ing his  creditors,  the  conveyance  is  good  and  binding  as  against  him  and 
bis  repreaentatiTes,  indading  his  agents,  executois,  administrators,  and 
heirs,  and  is  void  only  as  against  his  creditors  whom  he  intended  to  de- 
fraud. 

2. Where  a  person  loaning  money,  took  the  note  and  mortgage 

given  for  the  money,  in  his  son's  name,  and  gave  them  to  his  son  for  the 
purpose  of  defrauding  his  creditors,  the  administrator  of  such  person 
cannot,  after  his  death,  maintain  an  action  against  the  son  to  recover 
said  note  and  mortgage,  and  to  restrain  the  son  from  collecting  the  same, 
even  though  the  estate  may  be  insolvent.  Only  the  creditors  of  the  de- 
ceased can  maintain  an.  action  against  the  son  to  deprive  him  of  the 
benefit  of  said  note  and  mortgage,  and  they  can  do  it  only  for  the  par- 
pose  of  subjecting  the  same  to  the  payment  of  their  claims  against  the 
deceased.    IDenny  v.  IhtUhner,  22-95.] 

Mror  from  Crawford  District  Court. 

All  necessary  JBeiots  are  set  forth  in  the  sul:goined  opinion. 
The  district  court,  at  April  Term  1877,  gave  judgment  in 
&vor  of  the  defendants,  and  the  plaintiff,  Loamia^  adminisr 
trator,  etc.,  hrings  the  case  here  on  error. 
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.    Voss  ^  FUtcrafty  for  plaiatiffi 
Harris^  Spencer ^  and  Pursel  ^  VanstfokU^  for  deftndanta. 

.     r  ■  I        '  ' 

The  opinion  of  the. court  was  delivered  by 

Valentinb,  J. :  Elmer  Loomis,  plaintiff  in  error,  as  admin- 
tstrator,  brought  this  action  against  the  defendants,  alleging  in 
^uuimeBtof  substance,  that  L.  P.  Crawford,  his  intestate,  had 
th«oaM.  during  his  lifetime  loaned  a  sum  of  money  to  the 
defendant  L.  B.  Lehr^  9Jid  had  taken  a  note  for  the  money 
loaned  (and  also  a  mortgage  to  secure  the  same)  ia  the  name 
of  his  son,  the  defendant  Geo.  W.  Crawford.  That  he,  L.  F. 
Crawford,  was  insolvent  at  the  time,  and  that  this  was  done 
for  the  purpose  of  preventing  his  creditors  from  reaching  the 
money  thus  loaned.  The  plaintiff  sought  to  enjoin  Geo.  W. 
Crawford  from  collecting  the  money  due  on  the  note,  and  also 
sought  to  have  the  same  administered  as  part  of  the  assets  of 
the  estate  of  the  intestate.  A  demurrer  was  filed  to  the  peti- 
tion, which  was  sustained  by  the  court  below;  and  to  reverse 
this  ruling  the  plaintiff  now  brings  the  case  to  this  court 

The  plaintiff's  counsel  say  that  there  is  but  one  question 
m  this  ease,  and  that  is  this: 

"Can  an  administrator,  by  virtue  of  the  power  and  au- 
thority vested  in  him  under  a  proper  statutory  appointment  to 
said  office,  recover  property  which  the  decedent  had  given  to 
his  children  during  the  lifetime  of  the  ancestor,  provided  he, 
the  said  decedent,  was  indebted  to  the  extent  of  insolvency  at 
the  date  and  time  of  the  gift,  and,  after  his  death,  without  the 
money  and  property  thus  given  away,  his  estate  would  not  pay 
its  debts?  I^ow,  can  an  administrator  recover  money  and 
property  thus  given  away?    And,  if  not,  why  not?*' 

We  think  counsel  for  plaintiff  has  stated  the  question  rather 
too  broadly.  It  is  not,  whether  the  administrator  can  "  recover 
property,"  etc.,  for  the  word  "property"  includes  all  property, 
real  as  well  as  personal,  while  the  question  is  only,  whether  he 
can  thus  recover  pereonal  property*  The  statute  provides  in 
express  terms,  that  "  the  red  estate  liable  to  be  sold "  by  the 
administrator  to  pay  the  debts  of  the  deceased,  *' shall  inclnde 
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all  that  the  deceased  may  have  conveyed  with  intent  to  defraud 
his  creditors,"  (Gen.  Stat.  454,  sec.  116.)  And  hence  it  might 
be  inferred  from  this  statute,  that  the  administrator  might  in 
some  cases  recover  real  estate  or  real  property  which  had  pre- 
viously been  conveyed  by  the  deceased  to  defraud  his  creditors. 
But  as  there  is  no  similar  statute  applicable  to  personal  prop- 
erty, no  such  inference  can  be  drawn  from  the  statutes  with 
reference  to  personal  property.  Indeed,  the  inference  from 
the  statutes  might  be  against  the  authority  of  the 
^Mi»f>rp£^.      administrator  to  recover  personal  property  con- 

•onal  property^  ^        ^         ^ 

SJditS"**  veyed  by  the  deceased  to  defraud  his  creditors; 
for,  expresm  imJu^,  est  exeltisto  alterius.  That  is,  the 
expressly  giving  the  administrator  the  power  to  sell  real  estate, 
would  be  to  exclude  any  similar  power  with  reference  to  per- 
sonal property;  for  personal  property  is  not  mentioned  in  the 
statute.  But  it  may  be  claimed  however,  that  another  infer- 
ence favorable  to  the  plaintiff  may  be  drawn  from  this  statute, 
and  that  is,  that  the  administrator  acts  for  the  creditors  of  the 
estate  as  well  as  for  his  intestate,  and  that  he  is  their  repre- 
sentative as  well  as  the  representative  of  the  deceased.  This 
inference  however  is  very  weak,  for  if  the  estate  is  entirely 
solvent  the  administrator  would  be  acting  entirely  for  the  ben- 
efit of  the  estate,  and  not  for  that  of  the  creditors  by  selling 
land  to  pay  the  debts  of  the  estate  which  land  the  deceased 
had  previously  sold,  and  by  reserving  the  other  land  for  the 
benefit  of  the  estate  which  land  had  not  previously  been  so 
sold  by  the  deceased.  The  creditors  could  have  no  possible 
interest  in  selling  land  to  pay  their  debts,  wHich  had  pre- 
viously been  sold  to  others  by  the  deceased,  in  preference  to 
land  which  had  not  been  so  sold  by  the  deceased.  Their  only 
interest  is  in  getting  their  pay;  and  it  can  make  no  difference 
to  them  whether  they  get  it  from  one  class  of  land,  or  the 
other.  It  will  be  noticed  that  the  statute  has  no  reference  to 
insoWent  estates.  Land  sold  by  the  deceased  to  defraud  his 
(auditors,  may  be  sold  by  the  administrator  as  well  where  the 
estate  is  solvent,  as  where  it  is  insolvent  The  inference 
therefore  in  fiivor  of  the  plaintiff,  drawn  from  said  statute,  is 
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not  stronger  than  the  inference  which  may  be  drawn  from  the 
entire  statute  against  him.  We  therefore  think  we  may  de- 
cide the  question  involved  in  this  case  independent  of  said 
statute,  and  aside  from  said  statute.  We  think  we  may  decide 
it  upon  authority  and  upon  general  principles. 

Nearly  all  the  authorities  are  against  the  power  of  the  ad- 
ministrator to  sell,  or  to  recover  from  the  fraudulent  vendee, 
s.  Ffwdnient      ^^  ^^  ^®®  ^  asscts  of  tho  estatc  (without  the  con- 
IrtJ^fwS  Md    8®nt  of  the  fraudulent  vendee)  property  which  had 
pcnonai.        previously  been  sold  by  the  deceased  to  defraud 
his  creditors.     Among  said  authoritieB  are  the  following: 
McLaughlin  v.  McLaughliny  16  Mo.  242;   Brown  v.  Fmley^  19 
Mo.  875;    George  v.  Williams ^  26  Mo.  190;    Martin  v.  Martin^ 
1  Vt  91;    Moody  v.  Fry,  8  Humph.  (Tenn.)  667;    Shoirp  v. 
Caldwell,  7  Humph.  415,  416;  Dunbar  v.  McFall,  9  Humph. 
505;    Commonwealth  v.  Richardson,  8  B.  Mon.  (Ey.)  81,  98; 
Winn  V.  Bameit,  81  Miss.  658;   GuOy  v.  BuU,  81  Miss.  20; 
Snodgrass  v.  Andrews,  80  Miss.  472;    BUis  v.  McBride,  27 
Miss.  155;  Crosby  v.  DeOraffenried,  19  Ga.  290;  Chouteau  v. 
Jones,  11  111.  800;    Osborne  v.  Moss,  7  Johns.  (N.  Y.)  161; 
Ordronoux  v,  HeUe,  8  Sandf.  (N,  Y.)  Oh.  612;   Cobb  v.  Norwood^ 
il  Texas,  556;  King  v.  Clarke,  2  Hill  (S.  C.)  Oh.  611,  618; 
Williams  v.  WUliams,  84  Penn.  St  812.    All  the  authorities 
hold,  (except  where  there  are  express  statutes  to  the  contrary,) 
that  when  a  person  conveys  his  property,  real  or  personal,  for 
the  purpose  of  defrauding  his  creditors,  the  conveyance  is 
good  and  binding  upon  him,  and  upon  all  his  representatives, 
whether  such  representatives  be  his  agents,  his  executors,  his 
administrators,  or  his  heirs.    As  to  him  and  all  his  repre- 
sentatives, the  title  to  the  property  has  passed  irrevocably,  exr 
eept  with  the  consent  of  tbe  fraudulent  vendee.    The  sale  or 
▲dmintotrator      couveyaucc  is  void  only  as  against  the  creditors  of 
i^tiSr7S^    the  fraudulent  vendor,  and  is  not  void  as  against 
^^         him    and    his   representatives.      The    authorities 
above  cited  hold  that  the  administrator  is  the  representative 
of  the  deceased  alone,  and  is  not  the  repr^entative  of  his 
creditors;  and  hence  it  follows,  as  they  hold^tbat  the  admin- 
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istrator  cannot  do  any  act  to  disturb  anj  sale  or  conveyance 
made  by  his  intestate  for  the  purpose  of  defrandiug  creditors. 
Of  course,  each  creditor  has  the  right  to  treat  such  a  sale  or 
conveyance  as  void  to  the  extent  of  his  debt.  But  the  admin* 
istrator,  not  being  the  representative  of  the  creditors,  but  rep« 
reseating  an  antagonistic  interest  to  them,  cannot  found  any 
action  or  right  of  action  upon  their  rights..  But  all  creditors 
do  not  have  this  right  to  treat  the  sale  or  conveyance  of  their 
debtor  as  void;  and  how  shall  the  administrator  know  which 
of  the  creditors  have  this  right,  and  which  do  not  have  it? 
Suppose  the  administrator  sues  the  fraudulent  vendee  for  the 
recovery  of  the  property  which  the  fraudulent  vendee  has  ob- 
tained from  the  deceased  fipaudulent  vendor;  and  suppose  that 
the  vendee  sets  up  and  proves  that  there  are  only  five  credit^ 
on,  or  supposed  creditors,  in  all — ^A.,  B.,  C,  D.,  and  E.;  that 
A«  was  a  party  to  the  original  contract  by  which  the  vendee 
obtaiued  said  property;  that  B.  for  a  valuable  consideration 
paid  by  the  vendee  to  him  (B.)  had  ratified  the  fraudulent 
<^0Dveyance  from  the  vendor  to  the  vendee,  and  had  released 
the  veudee  from  his  claim;  that  C.  was  a  subsequent  creditor 
with  full  notice  of  the  conveyance  from  the  vendor  to  the 
vendee;  that  D.'s  claim  was  fraudulent  and  void,  and  not 
binding  upon  the  estate,  and  that  the  administrator  knew  it; 
that  E/s  claim  was  small,  say  only  ten  dollars,  while  the 
property  in  controversy  was  worth  one  thousand  dollars: 
what  would  be  the  result?  Certainly  the  administrator  should 
not  recover  the  property  to  pay  the  claim  of  A.,  nor  of  B., 
nor  of  C,  nor  of  D.;  and  should  he  recover  the  whole  of  the 
property  to  pay  the  small  claim  of  E.  ?  And  suppose  that  the 
estate  had  property  enough  .to  pay  a  dozen  such  claims  as 
K's:  what  then?  And  suppose  that  the  estate  had  property 
enough  to  pay  fifty  cents  on  the  dollar  of  all  the  claims,  E.'s 
included:  what  then?  These  are  only  a  few  of  the  many  dif- 
ficulties which  would  embarrass  the  administrator  if  he  were 
allowed  to  maintain  this  kind  of  action,  and  if  he  were  al- 
lowed to  represent  all  the  creditors  of  the  estate,  as  well  as 
hia  intestate.    But  these  few  difficulties  are  probably  enough 
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to  show  that  it  is  better  to  let  each  creditor  take  care  of 
his  own  claim.  In  the  cases  we  have  supposed  the  estate 
would  have  to  pay  the  expenses  of  the  litigation,  which  each 
creditor  (A.,  B.,  C.  and  D.)  might  know,  so  &r  as  his  own 
claim  is  concerned,  would  result  disastrously  to  the  estate* 
And  if  the  administrator  could  sue  the  fraudulent  vendee,  he 
could  also  of  coarse  sue  any  sub-vendee,  and  thereby  multiply 
parties  and  issues,  and  enhance  costs  to  be  finally  paid  out  of 
the  funds  of  the  estate.  If  an  estate  is  really  insolvent,  it 
would  be  better  to  give  it  to  the  creditors  with  as  little  cost  a» 
possible,  and  then  let  the  creditors  themselves  seek  their  rem* 
edies  againeit  fraudulent  vendees,  than  for  the  administrator  to 
waste  the  estate  in  possibly  fruitless  litigation  with  supposed 
fraudulent  vendees,  as  the  assumed  representative  of  the  cred- 
itors.  If  an  estate  is  solvent,  we  suppose  no  one  would  claim 
that  the  administrator  could  maintain  an  action  against  the 
supposed  fraudulent  vendee  to  recover  personal  property  re* 
ceived  from  the  deceased*  And  if  the  estate  is  insolvent, 
then  let  the  creditors,  whose  real  interest  it  is  to  reach  all 
property  in  the  hands  of  a  fraudulent  vendee,  assume  all  the 
risk  and  expenses  of  a  litigation  with  such  fraudulent  vendee. 
The  judgment  of  the  court  below  will  be  aflirmed. 

All  the  Justices  concurring. 
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Union  Tbubt  Company  v.  Wm.  A.  Kendall. 

L  Corporation;  Charader  Determined  from  Us  Busmen;  Whm  a  Jhxtt  Com- 
pany wU  be  Deemed  a  lUiUroad  Corporation,  A  corporation  whicb  has  the 
poflsession,  control,  and  management,  and  is  engaj^  in  the  basinesss  of 
running  and  operating  a  railroad  in  this  state,  is  a  '^railroad  corpora- 
tion/' within  chapter  94  of  the  laws  of  1874,  althoagh  it  is  so  engaged  in 
the  execution  and  discharge  of  a  trost  for  the  benefit  of  the  bond  and 
fltockholden  of  the  oorporaiion  which  boilt  and  owned  the  road,  and  is 
not  itself  the  absolute  owner  thereof. 

t  Demand;  Damages  for  J^ock  KUHng,  A  demand  under  the  act  of  1874,  is 
safficient  if  made  upon  one  who  is  the  "stock  and  claim  adjuster,  and 
authorized  to  settle  for  stock  killed."  [i2.  IL  v.  BaU,  19-535;  R.  Jl  v. 
Inffnm,  20-66;  R.  R.  v.  Butman,  22-639;  R,  R.  v.  Framer,  23-698;  R  R.v. 
Taylor,  23-731;  RR.fK  McSetury,  24r-501;  12.  R.  «.  WaUers,  24-^)04;  R  R 
a  Piper^  26-66 ;  RR,v.  Abney,  30-41 ;  on  railroad  stock  law  generally,  see, 
RRv.  Mowers,  10-578^  and  cases  dted ;  also,  RRv,  QcMert,  34-182.] 

Error  from  Neosho  IHsirict  CourU 

All  necessary  facta  and  questions  are  fully  presented  in  the 
subjoined  opinion.  The  district  court  gave  judgment  in  favor 
of  Kendall^  at  the  July  Term  1877,  and  the  Trttsi  Companjf^  de- 
fendant, brings  the  case  here  on  error. 

T.  G.  SearSy  and  D.  KelsOy  for  plaintiff  in  error. 
Hutchings  ^  Denisoriy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  This  was  an  action  under  the  laws  of  1874,  for 
the  killing  of  a  cow.  There  are  probably  two  substantial 
questions  in  the  case:  one,  whether  the  plaintiff  in  error  can 
be  made  liable  at  all  under  the  provisions  of  said  law,  and 
the  other,  as  to  the  sufficiency  of  the  demand.  Of  these  in 
their  order.  The  first  appears  upon  the  face  of  the  bill  of 
•tatcBMitcr  particulars.  The  action  was  commenced  in  a  jus- 
**"^  tice's  court.  The  bill  of  particulars  was  entitled, 
as  to  the  parties,  ^^  William  A.  Kendall,  plaintiff,  vs.  The 
Union  Trust  Company  of  New  York,  Trustee  of  the  Mis* 
•ouri,  Kansas  A  Texas  Railway,  defendant"  And  the  body 
thereof  is  as  follows! 
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^^The  eaid  plaintiff,  William  A.  Kendall,  complains  of  the 
said  defendant,  fbr  that  the  said  defendant  before  and  at  the 
time  of  the  committing  of  the*  grievances  hereinafter  men- 
tioned, to-wit|  on  or  about  the  6tn  of  August  1876,  was  a  cor- 
poration duly  organized  under  the  laws,  of  the  state  of  New 
York,  and  was  engaged  in  running  and  operating  a  certain 
railroad,  leading  from  Sedalia,  MiBsouri,  to  Parsons,  Kansas, 
and  of  certain  cars  and  locomotives  running  thereon;  that  said 
railroad  was  not  inclosed  with  a  ^ood  and  lawful  fence  to  pre- 
vent animals  from  being  on  said  road.  And  said  plaintiff 
further  saith,  that  he  was  then,  to-wit,  on  or  about  the  6th 
of  August  1876,  the  owner  of  a  certain  milch  cow  of  the 
value  of  thirty  dollars;  that  said  cow,  without  the  fault  of 
said  plaintiff,  strayed  in  and  upon  the  track  and  eround  occu- 
pied by  the  railroad  of  said  defendant.  Said  plaintiff  further 
saith,  that  the  said  defendant,  by  its  agents  and  servants,  not 
regarding  its  duty  in  this  respect,  so  ran  and  managed  the 
said  locomotive  and  cars  that  tne  same  ran  against  and  over 
said,  cow  of  said  plaintiff,  and  killed  and  destroyed  the  same, 
to  the  damage  of  said  plaintiff  $30.  The  said  plaintiff  further 
says,  that  after  the  killing  of  said  cow  by  the  defendant  as 
aforesaid,  he,  plaintiff,  dernanded  of  the  agent  Of  said  defend- 
ant the  value  of  said  cow,  which  said  demand  was  made  more 
than  thirty  days  prior  to  the  commencement  of  this  action; 
but  plaintiff  says  said  defendant  then  and  ever  since  has  failed, 
neglected,  and  refused  to  pay  to  said  plaintiff  the  said  sum  of 
thirty  dollars,  or  any  part  thereof.  Wherefore  said  plaintiff 
demands  judgment.'' 

The  statute  provides,  that  "every  railway  company  or  cor- 
poration in  this  state,  and  every  assignee  and  lessee  of  such 
company  or  corporation,  shall  be  liable,"  etc.  And  the  con- 
tention of  counsel  is,  that  the  Union  Trust  Company  is  not 
alleged  to  be  a  ^^  railway  company  or  corporation,"  or  the  '*  as- 
signee or  lessee "  of  one,  but  on  the  contrary  is  described  as 
^* trustee"  of  a  railway  company;  that  the  terms  ^^ assignee/' 
and  "  trustee, "  are  not  synonymous,  but  have  each  a  peculiar 
and  distinctive  meaning  in  the  law;  that  while  an  assignee 
may  be  in  a  certain  sense  a  trustee  in  view  of  the  character 
of  his  duties,  yet  a  trustee  is  often  in  no  proper  sense  of  the 
term  an  assignee,  and  that  the  statute,  being  in  derogation  of 
common  right,  and  highly  penal,  must  be.  strictly  construed^ 
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and  is  not  to  be  applied  to  oases  not  deafly  within  its  provia- 

ions. 
It  maj  be  remsarked  that  the  testimony  sustains  the  allega** 

tk>DS  of  the  bill  of  particnlars,  and  shows  that  the  Union  Trust 

L  chaweter  of  Oompauy  wfts  ougsged  in  running  and  operating 
SSS^SS'b,  the  railroad,  and,  by  certain  agreements,  and  cer- 
iiibaaia«M.     ^^.^  orders  of  the  United  States  circuit  court,  that 

the  road  was  turned  over  to  it,  in  pursuance  of  an  arrangement 
between  the  M.  E.  &  T.  Bailway  Oo.  and  its  bondholders,  to  be 
managed  by  it  as  trustee  for  the  various  parties  interested. 
The  act  of  incorporation  of  said  Trust  Company  was  not 
offered  in  evidence;  and  we  can  only  infer  the  character  of  the 
incorporation  from  its  name,  and  the  business  in  which  it  is 
shown  to  be  engaged.  And  where  a  corporation  is  found  to 
be  engaged  in  a  certain  kind  of  business,  it  will  be  presumed, 
as  against  the  corporation,  in  the  absence  of  definite  and  posi- 
*  tive  proof  to  the  contrary,  that  the  carrying  on  of  that  busi- 
ness is  one  of  the  powers  with  which  it  is  endowed.  K  a 
corporation  is  shown  to  be  engaged  in  the  business  of  manu- 
facturing, it  is  proper  to  call  it  a  manufacturing  corporation. 
If  it  is  operating  a  railroad,  is  it  not  a  railway  corporation? 
The  name  of  a  corporation  is  not  conclusive  as  to  its  character. 
The  best  evidence  is  the  charter,  which  defines  its  powers. 
And  in  the  absence  of  that,  the  next  best  evidence,  as  against 
it  at  least,  is  the  business  in  which  it  actually  engages,  the 
powers  it  actually  exercises.  But  it  may  be  said,  that  its  name 
indicates  that  it  is  a  corporation  organized  for  the  sole  purpose 
of  assuming  and  performing  trusts;  that  the  agreements  and 
orders  show  that  its  acceptance  of  the  management  and  con- 
trol of  this  road  is  but  the  carrying  out  of  a  trust,  and  powers 
incidental  to  its  discharge.  This  doubtless  is  a  fair  deduction 
from  the  agreements  and  orders.  But  is  not  a  trust  corpora-* 
lion,  endowed  with  power  in  the  discharge  of  a  trust  to  assume 
the  control  and  management  of  a  railroadi  to  be  deemed,  while 
to  engaged  in  operating  and  running  the  road,  a  railway  cor- 
poration pro  hoc  vioBf  within  the  meaning  of  the  aoftf '  Is  the 
cbanuster  of  the  title  by  which  the  property  is  held,  the  potent 
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question?  or  is  it  noi  rather  the  fact,  that  the  corporation  is, 
or  IB  not,  engaged  in  the  business?  Is  not  one  who,  although 
it  be  in  the  execution  of  a  trust,  engages  in  the  business  of 
buying  and  selling  groceries,  properly  styled  a  grocery  mer- 
chant? Could  he  evade  the  payment  of  any  license  exacted 
from  such  merchants,  on  the  plea  that  he  was  only  a  trustee? 
Here  the  trust  involves  no  closing  out  of  the  business.  Every- 
thing, so, far  as  the  actual  operation  of  the  road  is  concerned, 
continues  as  before.  The  only  change  is,  that  the  controlling 
management  is  passed  from  one  corporation  to  another,  and 
the  latter  is  to  make  certain  disposition  of  the  earnings.  And 
if  the  latter  has  power  to  engage  in  the  business  of  running  a 
railroad,  (and  that  it  has  that  power  must,  as  against  it,  be  pre- 
sumed in  the  absence  of  other  testimony  from  the  fact  that  it 
assumes  and  exercises  the  power,)  then,  with  the  exercise  of 
that  power  it  assumes  all  the  responsibilities  which  the  statutes 
of  the  state  impose  upon  all  corporations  engaged  in  the  busi-  * 
ness  of  running  and  operating  railroads.  In  the  case  of  Clem^ 
ent  V.  Oanjkld,  28  Yt  802,  a  lessee  was  held  to  be  an  agent, 
within  the  meaning  of  an  act  making  corporations  and  their 
agents  liable  for  damages  occasioned  by  want  of  fences  and 
cattle-guards.  See  also,  Tracey  v.  Raibroad  Co.j  88  N.  T.  488; 
Rogers  v.  Wheeler,  48  K  Y.  698;  Webb  v.  P.  ^  K.  Rid.  Co.,  57 
Me.  117;  Mieh,  Central  Rid.  Co.  v.  Kanouse,  89  111.  272.  We 
think  therefore  the  plaintiff  in  error  was  properly  held  tabe 
within  the  terms  of  the  act. 

The  demand  was  made  upon  one  who  testified  that  he  was 

the  "stock  and  claim  adjuster,  and  authorized  to  settle  for 

I.  Dtmand  Iter  stock  kiUcd,"  aud,  taking  all  the  testimony  together, 

■toek  kii  ed.    i^pp^j^fg  ^  hAve  been  made  for  a  specific  sum,  and 

more  than  thirty  days  before  suit.  It  appears  also  that  the  de* 
mand  was  made  while  the  adjuster  was  trying  to  settle  this 
claim.  Indeed,  he  testifies  that  his  proposition  was  accepted, 
and  a  voucher  drawn  for  the  amount.  Was  this  a  sufficient 
demand?  Counsel  claim  that  the  demand  must  be  made  upon 
a  ticket  or  station-agent,  under  section  8  of  the  act  We  had 
occasion  to  consider  that  question  in  the  case  of  the  OaUral 
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Branch  Bid.  Co.  v.  Ingram^  recently  decided,  (ante,  p.  66,)  in 
which  we  held  that  said  section  8  was  not  mandatory,  bat  per- 
miBsive,  and  that  a  demand  upon  the  general  manager  was 
safficient.  Following  the  opinion  announced  in  that  caae,  a 
demand  upon  one  authorized  to  settle  the  claim,  and  engaged 
in  an  attempt  to  settle  it,  would  be  sufficient.  He  in  that  re- 
spect fully  represents  the  company,  as  fully  as  the  general 
manager  does  in  all  respects.  The  demand  therefore  was  suf- 
ficient 

Certain  minor  matters  are  noticed  by  counsel,  but  we  see  no 
substantial  error  in  the  case,  and  the  judgment  will  be  affirmed. 

AU  the  Justices  ooacurring. 


Wichita  Savings  Bank  y.  Atchison,  Topsea  k  Santa  Fi 

Raileoai)  Company. 

L  Bn*iii  OF  Lading;  Redtalt  Oondurive  agaimi  Carrier  Issuing  Them;  Bstop- 
pel,  Where  the  agent  of  a  railroad  corporation  which  is  engaged  as  a 
common  carrier  has  authority  to  receive  grain  for  shipment  over  its 
road,  and  issue  in  the  name  of  the  corporation  a  single  hill  of  lading  for 
each  consignment  received,  receives  23;000  pounds  of  wheat  as  a  single 
consignment  for  transportation  to  St  Loais,  Mo.,  and  at  tbie  instance  of 
the  shipper  issoee  in  the  name  of  the  corporation  two  original  bills  of 
lading,  of  the  same  terms,  tenor,  and  effect,  for  such  single  consignment, 
and  the  shipper  negotiates  one  of  said  original  bills  to  W.,  and  imme- 
diately thereafter  negotiates  and  transfers  by  indorsement  in  writing  the 
other  of  said  original  bills  to  the  Wichita  Bank,  and  the  bank,  knowing 
the  eastern  of  the  railway  corporation  to  issue  only  one  biU  of  lading 
far  each  shipment^  and  relying  wholly  on  the  biU  for  its  security,  ac- 
cepted the  same,  advanced  money  thereon  in  gopd  faith,  and  in  the 
regular  coarse  of  its  business,  and  having  no  knowledge  of  the  issuance 
of  the  two  original  bills  of  lading,  and  W.  as  the  holder  of  the  bill  as* 
■igined  to  him,  receives  all  of  the  wheat  so  consigned  and  forwarded  to 
8t.  Loois,  JieU  that  the  shipper  being  insolvent,  and  having  absconded, 
the  lailway  corporation  is  estopped  by  its  statement  and  promise  in  the 
bill  of  lading  to  deny  that  it  has  received  the  grain  mentioned  therein, 
and  ifl  liable  to  the  indorsee  and  assignee  for  its  advances  made  by  the 
bank  in  good  £iith  on  the  bill  of  hiding.  [KaUman  «.  Ihep.  Cb^  8-206; 
J^  Ok  v.  MeGcwan,  18-800.] 
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2,  — -. Lou  hy  InnaaefU  Pati/jf^  Superior  EqaUy,    Where  one  of  two 

innocent  parties  must  suffer  fcom  the  wrongful  or  tortious  acts  of  &  third 
party,  the  law  casts  the  burden  or  loss  upon  him  by  whose  act,  onussion, 
or  negligence  such  third  party  was  enabled  to  commit  the  wrong  which 
oecasions  the  loss. 

Error  from  Sedgwick  Districi  Court. 

AonoH  by  Wichita  Savings  Banky  to  recover  of  the  RaSbroad 
CJompany  $758.88,  and  interest  thereon  from  6th  September 
1876.  The  petition,  among  other  facts,  alleged,  that  one 
Henry  Schneider,  on  said  6th  of  September,  borrowed  from 
plaintiff  said  sum  of  |1,250,  for  thirty  days,  and  assigned  and 
delivered  to  plaintiff,  as  security  for  said  loan,  four  bills  of 
lading  issued  by  the  duly-authorized  agent  of  the  Railroad 
Company  to  said  Schneider,  each  of  which  bills  stated  that 
said  Bailroad  Company  had  received  from  Schneider  a  certain 
quantity  of  wheat  to  be  transported  by  defendant  over  its  rail- 
road from  Valley  Center,  in  Sedgwick  county,  to  St.  Louis^ 
Mo.,  and  there  delivered  to  said  Schneider,  or  his  assignee; 
that  plaintiff  advanced  the  money  and  took  the  bills  of  lading^ 
as  security  therefor,  relying  upon  the  truth  of  the  matters  in 
said  bills  set  forth;  that  said  Schneider  had  ribt  shipped  said 
wheat,  nor  any  part  thereof;  that  said  bills  were  false  and 
fraudulent,  and  that  of  the  sum  so  advanced  by  plaintiff  to 
Schneider  there  remained  due  and  unpaid  the  sum  of  $758.88, 
and  that  Schneider  had  absconded,  and  was  wholly  insolvent. 
Trial  at  July  Term  1877.  The  court  found  for  the  defendant, 
and  gave  judgment  against  the  plaintiff  for  costs.  The  plain- 
tiff brings  the  case  here. 

SliLss  ^  Hdtton^  for  plaintiff. 

Ross  Bums,  and  J.  G.  Waters,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J.:  This^  action  was  based  upon  four  \A\h  of 
lading,  issued  by  the  Atchison,  Topeka  &  Santa  .F6  Railroad 
Company,  coveriiig  four  shipments  of  wheat.  Two  of  the 
bills  of  lading  called  for  28,000  ppunds  of  wheat  each,  4nd 
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two  caDeA  for  2S,(M0  potiiMis  «aefa-*-all  eoneigiied  to  ithe  order 
of  Senrjr  Schneider,  at  St  Louis,  Mo.  As  the  point  inrolved 
here  is  ^e  same,  as  to  each  of  the  bills  of  lading,  we  will  fol- 
low the  coarse  puvsned  by  the  counsel  in  their  argument,  and 
state  the  case  as  if  covering  simply  one  bill. 

On  the  4th  of  September  1876,  Henry  Schneider  deKvored 
to  the  railroad  company,  at  Valley  Center,  a  certain  lot  of 
^^^^^        wheat  which  was  put  into  a  car  to'  be  consigned  to 
^  ^'^        his  order,  or  assigns,  at  St  Louis,  Mo.    At  the  time 
of  the  deliyery  of  the  wheat  to  the  railroad  company,  the  de- 
fendmnt's  agent  at  Valley  Center  issued  and  delivered  to 
Schneider  two  original  bills  of  lading,  of  the  same  terms, 
tenor,  and  effect,  for  the  wheat,  and  each  of  which  showed 
the  receipt  of  23,000  pounds  of  wheat,  and  its  consignment  to 
Henry  Schneider,  or  to  his  order  or  assigns.    There  was  not 
more  than  twenty-three  thousand  pounds  of  wheat  delivered, 
covered  by  the  two  bills  of  lading.     Schneider  procured  the 
inue  of  two  original  bills  of  lading,  instead  of  one,  upon  his 
statement  that  he  wished  one  original  bill  of  lading  to  ^e  in 
his  office  as  a  memorandum  of  the  transaction.     Schneider 
took  the  two  original  bills  of  lading  to  Wichita,  and  on  Sep- 
tember Sihj  negotiated  one  of  them  to  Messrs.  Woodman  & 
Bon,  for  a  valid  consideration.      On  the  6th  of  September, 
Schneider  negotiated  the  other  original  bill  of  lading  to  l^e 
plaintijBT,  a  banking  corporation,  in  the  regular  course  of  busi- 
ness, and  duly  transferred  and  indorsed  the  same  in  writing  to 
the  bank.     The  bank  accepted  the  bill  of  lading  fron^  Schnei- 
der, and  advanced  him  in  good  faith  the  money  sued  for  upon 
the  bill  of  lading,  and  wholly  relying  upon  it  for  security  for 
the  advaneenient,  and.  without  any  knowledge  thlit  two  bilk  of 
lading  had  been  issued'  for  "the  Wheat     The  wheat  was  for- 
warded to  St  Louis  by  the  railroad  ocm^ny,  aad  ihere  Aelvr^ 
ersd  to  the  Siolder  tdf  tiie  bill  of.  lading  so  negotiated  to  Messars. 
Wooshiian:&  San.    The  defendant  was,,  at  ilihelsevesral*  dates 
above  naiaed,  a  nSim^  corporation,  and  engaged  fin  operating 
a  line  of  railway  from  the  eity  of  WicMta,  by  and  through  the 
town  df  Valley  ^Center,  and  by  and  through  the  ebunty  of 
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Sedgwick,  in  the  state  of  Elansas,  to  Kansas  Oity,  in  the  state 
of  Missouri,  and  in  carrying  and  transporting  grain  and  other 
commodities  for  hire  to  St  Louis,  Missouri.  It  was  the  usage 
and  custom  of  the  railroad  company,  at  its  station  of  Valley 
Center,  to  issue  but  one  original  bill  of  lading  for  any  one  ship- 
ment of  grain,  which  custotn  was  known  to  plaintlSl  The  agent 
of  the  defendant  by  whom  the  bills  of  lading  were  issued  had 
authority  to  receive  wheat  to  be  transported  by  the  railroad  com- 
pany over  its  line  to  St  Louis,  Missouri,  and  to  issue  bills  of 
lading  therefor;  but  the  company  had  given  the  agent  no  an* 
thority  to  issue  more  than  one  original  bill  of  lading  for  any 
single  shipment.  Schneider  being  worthless,  and  having  ab* 
sconded,  the  bank  lost  the  principal  part  of  the  amount  of  its 
advancement,  and  thereupon  brought  this  action  to  recover 
the  amount  of  its  loss.  Upon  an  agreed  statement  of  facts, 
substantially  in  accordance  with  the  foregoing,  the  district 
court  rendered  judgment  for  the  defendant 

The  amount  involved  in  this  action  is  less  than  |1,000,  but 

the  questions  in  issue  are  exceedingly  important    Our  state 

is  a  crreat  prodacer  of  grain,  large  amounts  of  which 

L  Bill*  of  lading ;  or  O  »         O 

![!^^^.  seek  markets  outside  of  its  boundaries.  The  means 
tSlu^?uitol  of  its  transporation  are  mainly  limited  to  railroads, 
^^  "^^  and  commercial  transactions  by  our  grain  dealers 
extend  to  millions,  each  year.  The  great  m«iss  of  these  prod* 
ucts,  when  started  to  eastern  markets,  are  purchased  and 
paid  for  through  bills  of  lading.  The  custom  of  grain  dealers 
is  to  buy  of  the  producer  his  wheat,  corn,  barley,  etc.,  then 
deliver  the  same  to  a  railroad  company  for  shipment  to  market 
The  railroad  company  issues  to  the  shipper  its  bill  of  lading. 
The  shipper  takes  his  bill  of  lading  to  a  bank,  draws  a  draft 
upon  his  commission  merchant,  or  consignee,  against  the  ship* 
ment,  and  attaches  his  bill  of  lading  to  the  draft  Upon  the 
faith  of  the  bill  of  lading,  and  without  farther  inquiry,  the 
bank  cashes  the  draft,  and  the  money  is  thus  obtained  to  pay 
for  the  grain  purchased,  or  to  repurchase  other  shipments. 
In  this  way,  the  dealer  realizes  at  once  the  greater  value  of 
his  consignments,  and  need  not  wait  for  the  returns  of  the  sale 
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of  his  grain  to  obtain  money  to  make  other  purobases.  In 
this  way  the  dealer,  with  a  small  capital,  may  bny  and  ship 
extensively;  and  while  having  a  capital  of  a  few  hundred  dol- 
lars only,  may  bny  for  cash,  and  ship  grain  valued  at  many 
thousands.  This  mode  of  transacting  business  is  greatly  ad  van- 
tageoos  both  to  the  shipper  and  producer.  It  gives  the  shipper 
who  is  prudent  and  posted  as  to  the  markets,  almost  unlimited 
opportunities  for  the  purchase  and  shipment  of  grain,  and 
famishes  a  cash  market  for  the  producer  at  his  own  door. .  It 
enables  the  capitalist  and  banker  to  obtain  fair  rates  of  inter- 
est for  the  money  he  has  to  loan,  and  insures  him,  in  the  way 
of  bills  of  lading,  excellent  security.  It  also  furnishes  addi- 
tional business  to  railroad  companies,  as  it  fiEicilitates  and  in- 
creases shipments  of  produce  to  the  markets.  A  mode  of 
business  so  beneficial  to  so  many  classes,  ought  to  receive  the 
favoring  recognition  of  the  law  to  aid  its  continuance;  and  the 
later  decisions  have  gone  very  far  to  strengthen  the  qyiasi  nego^ 
tiability  of  bills  of  lading,  independent  of  any  statutory  au- 
thority. Mr.  Justice  Miller  said,  in  McNeal  v.  HiU^  Woolw. 
96,  ^'As  civilization  has  advanced,  and  commerce  extended, 
new  and  artificial  modes  of  doing  business  have  superseded 
the  exchanges  by  barter,  and  otherwise,  which  prevail  while 
Bocietv  is  in  its  earlier  and  simpler  stages.  The  invention  of 
the  bill  of  exchange  is  a  fitmiliar  illustration  of  this  fiiet  A 
more  modern,  but  still  not  recent  invention,  of  like  character, 
for  the  transfer,  without  the  somewhat  cumbersome  and  often 
impossible  operations  of  actual  delivery  of  articles  of  personal 
property,  is  the  indorsement,  or  assignment,  of  bills  of  lading 
and  warehouse  receipts.  Instruments  of  this  kind  are  sid 
feneris.  From  long  use  and  trade,  they  have  come  to  have 
among  commercial  men  a  well-understood  meaning,  and  the 
indorsement  or  assignment  of  them  as  absolutely  transfers  the 
general  property  of  the  goods  and  chattels  therein  named,  as 
would  a  bill  of  sale.  ^  *  *  If  the  warehouseman  gives  to  the 
party  who  holds  such  receipt  a  false  credit,  he  will  not  be  suf- 
fered to  contradict  his  statement  which  he  has  made  in  the 
receipt,  BO  as  to  injure  a  party  who  has  been  misled  by  it" 
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The  aathoritiee  speak  of  bills  of  lading  passing  from  snecessiye 
vendor  to  vendee,  and  thns  become  manimenta  of  title  of  great 
value.  Where  one  advances  money  on  a  bill  of  lading,  or 
buys  the  property  therein  set  forth  by  taking  a  transfer  of 
such  instrument  absolutely,  the  only  evidence  which  he  has 
of  the  quantity  of  goods  which  he  has  bought,  or  advanced 
money  on,  may  be  the  statement  contained  in  the  bill  of  lading. 
Indeed,  one  of  the  main  uses  of  bills  of  lading  of  grain,  at 
this  day,  is  to  afford  shippers  opportunity  to  obtain  advances 
upon  their  shipments.  When  issued,  the  parties  issuing  them 
have  the  knowledge  that  they  may  and  probably  will  be  used 
with  comipiBsion  merchants,  or  at  some  bank,  to  obtun  ad- 
vances of  money.  In  tbe  most  of  cases,  this  result  is  almost 
certain  to  follow.  We  may  say  that  the  bills  of  lading,  covering 
the  shipments  in  this  case,  were  issued  with  tbe  expectation 
that  one  of  the  two  originals  would  be  hjrpothecated  with  some 
banker,  commission  merchant,  or  other  party,  so  universally 
is  this  practice  recognized  and  adopted.  We  make  these  pre- 
liminary remarks,  of  the  character  and  usage  of  bills  of  lading, 
as  they  tend  to  clearly  present  the  questions  in  controversy, 
and  make,  it  seems  to  us,  tbe  solution  of  them  easy.  ^ 

'  In  accordance  with  well*settled  rules,  the  plaintiff,  knowing 
the  custom  of  the  defendant  to  issue  only  one  original  bill  of 
Vading  for  any  lone  shipment  of  grain,  having  made  advancee 
6n  the  &ith  of  the  bill  of  lading  issued  by  the  agent  of  the 
company  within  the  apparent  scope  of  his  authority,  was  en- 
titled to  recover  of  such  defendant  all  damages  resulting  to 
him  from  the  issuance  of  two  original  bills  of  lading  for  the 
game  grain — or  perhaps  we  might  better  aay,  for  this  falae- 
bill  of  ladings— as  tbe  defendant  was  bound  by  the  act  of  its 
agent,  and  therefore  estopped  from  denying  it  had  the  grain 
stated  in  the  bill  sued  on.  When  the  defendant  knew  to  what 
uses  bills  of  lading  could  be  and  usually  were  employed,  it 
was  guilty  of  negligence  in  issuing  two  original  bills  for  the 
same  wheat,  in  violation  of  its  usual  enstom*  Ik  is  thie,  one 
wab  issued,  so  that  Schneider  might  ile  it  away;  but  when 
issnedv  it  should  have  been  marked  or  designated  as  a  ^^dupli^? 
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eate,"  so  as  to  be  incapable  oi  being  kypothecated  to  defraud 
those  who  dealt  in  such  paper.  After  the  irheat  shipped  by 
Schneider  had  been  sold  to  Messrs.  Woodman  ft  Son,  by 
transfer  of  the  bill  of  lading  negotiated  to  them  on  Septem- 
ber 5th,  the  other  bill  of  lading,  transferred  to  the  {SlaiutifE 
OD  September  6th,  "^bb  as  worthless  and  valueless,  as  if  it  had 
been  a  false  bill.  Indeed,  it  was,  in  this  respect  tlien  false^  for 
it  purported  to  cover  certain  wheat  which  it  did  not  represent. 
The  defendant  directly  afforded  Schneider  opportunity  to  com- 
mit a  fraud  upon  the  plaintiff  by  issuing  the  second  bill  of 
lading;  and  its  action  in  this  regard  was  just  as  harmfnl  to 
the  plaintiff  as  if  it  had  issued  said  bill  with  the  intention  to 
defraud  the  bank,  or  as  if  no  wheat  had  been  received  by  it 
at  all.  Both  of  tiie  bills  are  admitted  to  be  originals,  and  the 
company  was  certainly  guilty  of  culpable  negligence. 

In  a  late  English  case,  Brett,  J.,  stated  the  doctrine  of  es- 
toppel as  follows:  *'If  in  the  transaction  itself,  which  is  in  dis- 
pute, one  has  led  another  into  the  belief  of  a  certain  state  of 
facts,  by  conduct  of  culpable  negligence  calculated  to  have 
that  result,  and  such  cnlpable  negligence  has  been  the  proxi- 
mate cause  of  leading,  and  has  led,  the  other  to  act,  by  mis- 
take, upon  such  belief,  to  his  prejudice,  the  second  cannot  be 
heard  afterward  as  against  the  first  to  show  that  the  state  of 
&cts  referred  to  did  not  exist."  Oarr  n.  London  Baihoay^  Law 
Hep.  10;  C.  P.  807.  In  the  case  of  Armour  v.  M.  C.  Rid.  Co., 
65  If.  Y.  Ill,  it  was  said,  that  defendant's  agent,  having  au- 
thority to  issue  bills  of  lading,  upon  delivery  to  him  by  M.  of 
a  forged  warehouse  receipt,  issued  to  M.  two  bills  of  lading, 
each  stating  the  receipt  of  a  quantity  of  lard  consigned  to 
plaintifis  at  New  York,  and  to  be  transported  and  delivered 
to  them.  Said  agent  was  informed  by  M^  at  the  tame  of  the 
delivery  of  the  bills  of  lading  that  he  intended  to  use  them  at 
bank.  M.  drew  sight-drafts  on  plaintiffB,  to  which  he  attached 
the  bills  of  la^ng.  These  were  delivered  to  a  bank,  and  were 
forwarded  to  ^ew  York,  and  the  drafts  were  paid  by  plaint 
tifi,  on  presentationy:upon  the  faijbh  and  credit  of  the  bills  of 
ladixig.    In  an  action  upon  the  bills  of  ladings  it -was  held 
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that  defendant  was  bound  by  the  acts  of  his  agent,  and  was 
estopped  from  denying  the  receipt  of  the  lard,  and  that  plain- 
tiffi  were  entitled  to  recover.  See  also,  Bigelow  on  Estoppel, 
429;  In  re  Brawny  1  Bissell,  76;  Bradstreet  v.  Heran^  2  Blatch£ 
C.  0.  R  116;  Michael  v.  Ware^  8  Neb.  229;  JRdyea  v.  New  Ha- 
ven  R.  M.  Co.,  42  Conn.  679;  Meyer  v.  Peck^  28  N.  Y.  690; 
McGowan  v.  Ins.  Co.y  18  Eas.  800;  Bedfield  on  Car.  &  Bail., 
§247. 

Considering  the  custom  of  the  railroad  company,  the  mode 
of  doing  business  with  bills  of  lading,  the  bank  was  guilty  of 
no  negligence  in  advancing  the  money  to  Schneider.  The 
a  LoM  b  on*  of    <5ompany  was  guilty  of  culpable  negligence,  which 

tfPoittnoooBt    resulted  in  the  consummation  of  the  fraud.    ^^  The 

*^  representations  in  the  bills  were  made  to  any  one  who 

in  the  course  of  business  might  think  fit  to  make  advances  on 
the  &ith  of  them."  The  bank  acted  on  these  representations 
in  good  &ith.  Schnieider,  who  obtained  the  fruits  of  this  fraud, 
has  fled  the  state,  and  is  insolvent.  The  bank,  or  the  railroad 
company,  must  suffer.  Who,  under  all  the  circumstances, 
ought  to  bc^ar  the  loss?  The  superior  equity  is  with  the  bank. 
It  advanced  moneys  on  certain  representations  which  were 
virtually  untrue.  In  this  case,  is  presented  every  element  to 
constitute  an  estoppel  m  paiSy  within  the  doctrine  that,  where 
one  of  two  innocent  persons  must  suffer  by  reason  of  the  fraud 
or  misconduct  of  a  third,  he  by  whose  act,  omission,  or  negli* 
gence,  such  third  party  was  enabled  to  consummate  the  fraud, 
ought  to  bear  the  loss.  Thus  the  defendant  was  liable,  and 
the  court  below  committed  error  in  holding  otherwise. 

We  agree  with  the  counsel  for  the  defendant,  that  a  bill  of 
lading  is  not  a  negotiable  instrument,  and  with  much  that  is 
Biu  of  lAdinci    stated  in  their  brief  concerning  the  character  of 

ntgotubiKif.  ^j^^gQ  instruments  in  general.    But  most  of  the  de» 

oisions  referred  to  by  them  contain  discussions  of  the  nego- 
tiability of  this  class  of  paper,  and  are  not  strictly  authority,  aa 
the  defendant's  liability  does  not  depend  upon  the  negotiable 
character  of  bills  of  lading.  Probably  it  would  be  beneficial 
to  the  commercial  interests  of  the  state,  for  the  law-making 
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power  to  make  these  instrumentb  negotiable  in  all  the  mean- 
ing these  words  imply;  but  in  the  absence  of  such  legislation 
the  defendant  ought  not  to  have  authority  to  issue  bills  of 
lading  for  grain,  and  thus  put  it  in  the  power  of  the  holder 
thereof  to  treat  with  the  public  on  the  representation  made  in 
them,  and  then,  when  money  has  been  advanced  on  the  faith 
of  such  statements,  by  innocent  parties  dealing  in  such  paper 
in  the  regular  course  of  business,  contradict  the  representa- 
tions of  the  paper,  and  thereby  injure  the  persons  who  have 
been  misled.  The  principle  of  estoppel  does  and  ought  in 
Buch  cases  to  apply. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded, ' with  instructions  to  enter  judgment  for  the 
plaintiff  for  the  amount  stated  in  the  agreed  statement  of 
&ct8,  with  costs. 

All  the  Justices  concurring. 


A.  T.  k  Santa  F£  Railroad  Go.  v.  Jackson  Jokbs  et  oL 

L  Railboad  Stock  Law  of  1874;  Injuria  firom  Operaiing  Road.  Plaintiff 'e 
mare  got  onto  the  defendant's  track  at  a  place  where  it  ought  to  have 
been  but  was  not  fenced.  Frightened  by  an  approaching  train,  she  fled 
along  the  track  nntil  she  reached  a  tie  bridge.  Here  she  either  jumped 
forward  or  was  thrown  forward*  by  the  engine  onto  the  bridge,  and  her 
legs  falling  between  the  ties,  she  was  fatally  injured,  ffeldf  That  the 
company  was  liable  under  chapter  94  of  the  laws  of  1874.  {ffopkim  v, 
H  IL,  18-462.] 

[See,  as  to  fencing  railroad  tracks:  JR.  12.  v.  JEUiimrdi,  20-^31 ;  22.i2.fi  YaU$, 
21-«13, 622;  22. 12. «.  PoU,  21-639;  ffadley  v.  Jt.  R,  22-359;  12. 12.  v.  Landit, 
24-406;  12. 12. «.  McBeynolds,  24-368;  12. 12.  v.  NxchoU,  24-242;  12. 12.  v.  Wood, 
24-619;  12. 12. ».  Piper,  26-68;  12. 12.  v.  LeggeU,  27-328;  12.  12.  v.  QUh,  27- 
687;  12.  12.  V.  Dyche,  28-200;  12. 12.  «.  Dudgeon,  28-283;  12. 12.  v.  JSTayt,  2&- 
198;  Goading  9.  R  R^  82-160;  R  Rv.  Morrow,  32-217;  PrkkM  v.RR^ 
33-748;  12.  JS.  v.  5M>  33-621 ;  12. 12. «.  12oa({f,  83-040;  R  R  v.  BtadMhaw, 
83-638;  12. 12. «.  QabheH,  34-132.] 

1  — ^  Under  that  statute  no  actual  collision  between  the  engine  and 
the  animal  injured,  is  essential  to  liability.  It  is  enough  if  the  injury 
oeeon  in  the  operating  of  the  railroad,,  and  as  a  direct  result  therefrom. 
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3.     ■■  Fmte;  JStatute  Oontirued.    The  proriso  in  the  fifth  Motion  of 

the  aot  implies  not  merely  the  Iftck  of  a  fence,  but  also  the  lack  of  one 
where  no  superior  obligation  forbids  a  fence,  and  also  the  lack  of  one 
which  might  have  prevented  the  injury. 


Shror  from  Atchison  DistriH  CkmrL 

JoNBS  and  A.  Cushman  brought  their  action  to  recover  the 
value  of  a  mare  owned  by  them,  alleging  that  such  animal  had 
been  killed  by  the  moving  train  of  ears  of  the  defendant  com- 
pany. All  necessary  facts  appear  in  the  subjoined  opinion. 
Jones  and  Cushman  had  judgment,  at  June  Term  1877,  for  fllO 
and  costs,  and  the  Railroad  Company  brings  the  case  here. 

Everest  ^  Waggener^  for  plaintiff  in  error. 
MiUs  ^  WeUsy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  was  an  action  under  the  stock-killing  law 
of  1874;  and  the  substantial  question  is,  whether  the  &ct8  in 
the  case  establish  a  liability  under  that  statute.     Tbe  undis- 

6utemeiii«f     P^*^^  ^^^^  ^^?»  *^**  ^^^  railroad  company's  track 
facts.  rxxu^  through  the  land  of  plaintiff,  and  is  unfenced; 

that  on  said  land  it  crosses  a  bridge  of  some  forty  to  eixty  feet 
in  length,  and  that  said  bridge  is  a  tie  bridge,  with  ties  several 
inches  apart;  that  a  mare  belonging  to  plaintiflfe  was  on  the 
trAck  when  th^  train  approached,  and,  frightened  thereby, 
commenced  running  along  the  track,  followed  by  the  train ; 
that  when  she  reached  the  bridge  she  either  attempted  to  jump 
forward,  or  was  struck  by  the  locomotive  and  thrown  forward, 
onto  the  bridge,  and  her  legs /ailing  between  the  ties,  she  re- 
ceived such  injuries  as  caused  h&t  death,  A  good  denl  «f  teeti* 
ihony  was  directed  to  the  point  whether  the  l(^€omotive  actotUy 
touched  the  animal,  or  was  stopp^A  before  reaching  jftie  bridge, 
and  the  injuries  resulted  from  the  animaPs  efforts  at  escape. 

And  the  contention  of  the  learned  counsel  for  the  railroaB 

.'  ■  •  '..'J        ..{It, I 

company  is,  that  tibere  must  be  an  aotoal  ooUision  b^tweea  the 
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locomotiTe,  or  cars,  and  tine  animal,  before  any  Uabilhy  ariwB 
L  BdiTMd       ^i^d^i*  tliat  statute.    Thd  statute  imposes  Habilitj  for 

Mooktew.  every  animal  killed  or  wounded  ^^by  tbe  engine  or 
osre  on  such  railway,  or  in  any  other  manner  whatever  in 
operating  such  railway/'  with  the  proviso  that  the  act  shall  not 
apply  to  any  company  ^^whose  road  is  inclosed  with  a  good  and 
lawful  fcnoe  to  prevent  such  animals  from  being  on  such  road/' 
And  we  think  the  statute  clearly  covers  a  case  like  the  present. 
The  lack  of  fence  furnished  the  opportunity  for  the  injury.  A 
fence  would  have  prevented  the  accident.  And  the  proviso  in 
fttM-  atatnu  ^^  statutc  is  a  sort  of  negative  pregnant.    Not  only 

*'"'^^'  must  there  be  the  lack  of  a  fence,  but  also  the  lack 
of  a  fence  which  would  have  prevented.  Suppose  for  instance, 
this  mare  had  been  feeding  in  a  neighboring  field,  and,  fright- 
ened by  a  passing  train,  had  fled,  and  in  her  flight,  without 
ever  passing  onto  defendant's  road,  had  received  injury,  no  lia- 
bility could  kave  been  enforced  under  the  statute.  So  also,  ii 
the  injury  took  place  at  a  public  crossing,  at  which  (and  at 
which  alone)  the  animal  passed  onto  the  track,  or  if  she  were 
being  carried  as  frei^t  on  the  company's  cars.  In  all  these 
cases,  tbe  lack  of  a  fence  would  either  have  no  possible  bear* 
ing  upon  ihe  injury,  or  else  such  lack  of  fence  is  compelled  by 
the  superior  rights  of  the  traveling  public.  Th^  injury  would 
have  happened,  except  in  the  case  of  the  public  crossing, 
whether  the  road  were  fenced  or  not  The  .matter  of  fence  in 
such  cases  forms  no  element  in  the  transaction.  So  that  it 
may  be  laid  down  as  a  general  proposition,  that  wherever  the 
question  of  fence  sustains  no  relation  to  the  injury,  and  wher- 
ever  superior  obligations  forbid  a  fence,  the  act  is  inapplicable. 

Again,  the  liability  is  not  limited  to  cases  where  the  animal 
is  killed  or  wounded  by  the  "engine  or  cars" — which  might 
perhaps  be  construed  as  referring  solely  to  actual  collision — 
but  extends  to  those  cases  where  the  animal  is  injured  "in  any 
other  manner  whatever  in  operating  such  railway."  This  last 
clause  is  very  broad,  and  clearly  covers  a  case  like  the  present 
Whether  the  engine  struck  the  mare  or  not,  tbe  injury  resulted 
directly  from  tbe  operating  of  the  railway.     Of  course,  the 


580  SUPREME  COURT  OF  KANSAS. 

JlT.A  Santa  F€  Rid.  Ck>.  ▼.  Jones. 

mere  fact  that  she  was  injured  od  the  track,  would  not  be  con* 
,  elusive.  An  injury  might  happen  from  the  act  of  strangers^ 
or  the  wanton  acts  of  employes  of  the  road,  outside  the  scope 
of  their  employment.  K  a  brakeman,  seeing  a  mare  on  the 
track,  had  drawn  his  revolver  and  shot  her  in  mere  wanton^ 
ness,  the  company  would  not  be  liable.  Such  act  might  be 
done  by  one  whUe  operating  the  railway,  but  not  m  operating 
it.  It  is  like  any  other  wanton  and  willful  act  of  employes 
outside  the  scope  of  their  employment,  casting  no  liability  on 
any  one  but  themselves.  But  where  the  injury  occurs  in  the 
actual  operating  of  the  railway,  and  as  the  direct  result  of  such 
operating,  then  the  statute  applies.  Here  the  company  was 
running  one  of  its  trains.  An  animal  is  on  the  track,  per- 
mitted to  come  on  through  the  lack  of  a  fence  along  the  track 
at  a  place  where  it  ought  to  be  fenced.  The  approaching  train 
frightens  it,  and  it  flees  along  the  track  to  avoid  the  danger, 
and  in  that  flight  either  &lls  or  is  thrown  by  the  engine  into 
the  open  spaces  of  a  tie  bridge,  and  is  injured.  Clearly,  the 
train  acting  upon  the  animal's  sense  of  fear,  and  the  open  space 
of  the  bridge,  are  the  direct  causes  of  the  ii\jary.  It  results 
from  and  occurs  in  the  operating  of  the  railroad* 

We  think  therefore  that  the  company  was  properly  held  re» 
sponsible,  and  the  judgment  will  be  affirmed. 

Valbntinb,  J.,  concurring. 

HoRTOV,  0.  J.,  not  sitting,  having  been  of  counsel  in  the 
case. 
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bouBT  OF  Stock;  D^etiUxte  RaUroad  Bridge;  Negligence;  ApporiUmmeni  ^f 
Damage^:  StaltUe  Ckmskrued.  The  track  of  the  railroad  company  being 
nnfenced,  two  m,are8  belonging  to  £.  got  onto  it,  and  walking  along  at- 
tempted to  cross  a  bridge.  The  bridge  being  built  of  ties,  with  open 
spaces  between,  their  legs  slipped  into  these  open  spaces,  and  the  animals 
became  fastened  in  the  bridge,  receiving  certain  iignries  therefrom. 
There  was  negligence,  as  the  Jury  found,  on  the  part  of  the  oompany  in 
the  construction  of  the  bridge  causing  these  injuries.  Afterward,  a  train 
approaching  finds  the  animals  still  fastened  in  the  bridge.  The  train 
men  proceed  to  remove  them  therefrom,  and  in  so  doing  the  animals  sus- 
tained still  further  injuries.  HiMt  That  the  injuries  done  in  removing 
the  animals  from  the  track  were  done  in  operating  the  road,  within  the 
meaning  of  the  law  of  1874  concerning  injuries  to  stock.  HOd  farther^ 
That  the  iiguries  resulting  from  the  animals  falling  into  the  bridge  were 
not  within  the  scope  of  that  act,  althoagh  the  company  might  be  liable 
therefor  on  aooonnt  of  its  negligence.  And  fbrther,  that  where  there 
was  nothing  in  the  record  by  which  this  court  oonld  apportion  the  dam- 
age resulting  from  these  two  different  iojuries,  no  apportionment  could 
be  made  of  attorney-fees  allowed  on  the  total  recovery,  and  they  must  be 
stricken  out  altogether.  {J^^ewairt «.  12.  Jt,  27-633;  R.ILv,  NtckoU,  24-246, 
246.] 
[As  to  fencing  railroad  tracks,  see:  ILR.9.  /(met,  20^27.] 
[As  to  railroad  stock  law  of  1874,  see:  &  i^.  a.  Mowen^  16-673  and  GMesdted, 
and  E.Rv.  Qabbert^  34-132.] 

JShrrcr  from  Atchison  Distriei  Court 

Edwards,  at  the  June  Term  1877  of  the  district  court,  re- 
covered a  judgment  against  the  Bailroad  Company^  for  |200 
damages,  $80  as  attorney-fees,  and  costs  of  suit  The  Railroad 
Oompany  brings  the  case  here. 

JBvereat  ^  Waggener^  for  plaintiff  in  error. 
MHU  ^  WdlSf  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

BsswBE,  J. :  This  was  an  action  under  the  law  of  1874  to 
recover  for  stock  killed  and  wounded  on  the  track  of  the  rail- 
road of  plaintiff  in  error.  The  facts  were  these:  Two  mares 
got  onto  the  track,  the  same  being  unfenced,  and  in  attempt- 
ing  to  cross  the  railroad  bridge,  became  fastened  in  it,  their 
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legs  slipping  down  through  the  open  spaces  between  the  ties. 
While  in  this  position  a  freight  train  came  along,  and  in  get- 
ting the  animals  off  from  the  bridge,  which  was  done  by  the 
train  men,  and  without  any  collision  between  the  animals  and 
the  locomotive,  they  were  both  injured,  one  so  badly  that  she 
died  shortly  after  therefrom.  The  jury  found  specifically,  that 
the  employes  of  the  road  did  not  use  ordinary  care  in  remov- 
ing the  animals  from  the  track,  and  also  that  the  injuries  were 
caused  partly  by  the  felling  into  the  bridge  in  the  first  instance, 
and  partly  in  the  removal  therefrom,  but  without  in  any  man- 
ner apportioning  the  damages  caused  by  these  several  injuries. 
True,  they  found  that  one  mare  was  injured  in  the  removal 
about  76  per  cent,  of  her  value,  and  the  other  about  25  per 
cent.;  but  they  did  not  find  the  value  of  either.  It  is  evident 
however,  from  the  special  findings,  taken  ia  connection  with 
the  amount  of  the  verdict,  that  they  regarded  the  major  inju- 
ries as  sustained  in '  the  removal.  Upon  these  facts  two  ques- 
tions arise :  were  the  injuries  receiving  in  removing  the  ammalSy 
received  in  operating  the  railway?  and  secondly,  were  the  in- 
juries received  in  falling  mto  the  bridge  likewise  tiias  reeeived, 
within  the  meaning  of  the  act? 

With  regard  to  the  first  question  we  have  little  doubt  A 
train  finds  certain  obstructions  upon  the  traok>  and  the  train 
men  proceed  to  remove  them.  Surely,  whatever  they  do  in  re- 
moving these  obstructions  is  done  in  operating  the  road.  It  is 
essential  to  the  operating,  of  it.  All  movement  of  trains  at 
that  point  stops  until  the  obstructions  are  removed.  The  track 
must  be  kept  clear,  and  in  position  to  enable  the  trains  to 
move;  and  whatever  is  done  in  accomplishing  these  results,  is 
done  in  operating  the  road.  It  is  not  included  in  the  original 
construction  and  equipment  of  the  road.  But  with  a  road-bed 
completed,  track  laid,  and  road  stocked  with  cars  and  en^nes^ 
keeping  the  track  clear  is  pait  and  parcel  of  the  6p^titing  of 
the  road.  The  expense  of  it  would  be  charged  to  operating^ 
expenses.  Aeeidents  and  injuries  in  it^  are  aceidenta  And  in- 
juries in  operating  the  road.  r  ' 
'.  But  witii  th^  other  question'we  hate  had  sotae  doubt.    Aa- 


JULY  TERM,  1878.  58» 


Opinion  of  tiM  Court 


ftnimal  fitlk  into  a  tie  bridge,  and  is  thereby  injured.  Is  it 
injored  in  the  operating  of  the  roadt  Suppose  the  road  were 
abandoned,  or  had  never  been  used,  would  not  the  same  injury 
reeult?  Is  an  injury,  because  it  occurs  on  the  track,  an  injury 
done  in  the  operating  of  the  road?  Suppose  an  individual 
had  attempted  to  walk  across  that  bridge,  and  his  feet  slip- 
ping, had  fallen  between  the  ties  and  been  injured:  could  it 
be  said  that  he  was  injured  by  the  company  in  operating  its 
road?  Does  not  the  very  term  operating^  imply  some  action  on 
the  part  of  the  company  tending  to  produce  liie  injury  ?  Where 
the  company  is  wholly  inactive,  and  the  only  active  force  is  the 
volition  of  the  tuiimal  or  person,  can  it  be  that  the  resulting 
injury  is  in  the  operating  of  the  road,  merely  because  it  hap- 
pens on  the  track,  and  by  reason  of  the  manner  in  which  that 
track  was  originally  constructed?  It  seems  to  us  that  this 
question  must  be  answered  in  the  negative.  The  act  does  not 
reach  such  cases.  It  does  not  follow  from  this  that  the  com- 
pany is  not  liable  for  such  an  injury.  If  it  is  chargeable  to 
and  results  from  the  negligence  of  the  railroad  company  in  the 
construction  of  the  bridge,  or  otherwise,  then  upon  general 
principles  the  company  may  be  liable;  but  such  liability  does 
not  arise  under  this  particular  statute.  In  the  case  at  bar,  the 
bill  of  particulars  charged  negligence.  The  testimony  showed 
that  the  bridge  was  changed  immediately  after  the  accident,  so 
as  to  make  a  cattle-guard  at  either  end,  and  thus  prevent  cattle 
from  walking  onto  it.  The  court  instructed  concerning  negli- 
gence, and  the  jury  found  negligence.  So  that  as  the  record 
stands,  we  think  the  company  was  properly  held  liable  for  the 
damages  resulting  from  both  the  injuries. 

Can  the  award  of  attorney-fees  be  sustained  ?  We  think  not 
So  far  as  part  of  the  injuries  sustained  are  concerned,  there 
would  be  no  liability  under  the  statute  for  such  fees.  There  is 
notbing  in  the  v^^dict  or  findings  by  which  any  apportioiuaent 
can  be  made  jof  the  damages.  The  attorney-fees  were  allowed 
in  tke.actibn,  and  tor  aught  that  appears,  as  though  the  full 
liability  of  the  oompany  were  under  the  stattlte.  As  we  cannot 
apportion  the  damages,  neither  can  we  the  attoraey«-fees,  and 
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they  must  be  stricken  out.  The  judgment  will  therefore  be 
modified  by  striking  out  the  attornej-fees.  Otherwise  it  will 
be  afibmed.    The  costs  of  this  court  will  be  divided. 

Valbntikib,  J.,  concurring. 

HoRTONy  0.  J.|  not  sitting,  having  been  of  counsel  in  the 
case. 


COMMISSIONBRS   OF  AnDBRSON    CoUNTT  V.   PaOLA  ft   FaLL 

River  Railway  Compant. 

CouNTT  Bailboab  Bomdb;  Unauihorited  luue  may  be  QmoML  Where  the 
record  shows,  that  in  September  1871,  a  vote  was  had,  l^  which  the 
county  board  was  anthorized  to  Bubscribe  to  the  capital  stock  of  a  certain 
railway  company  and  to  issue  the  bonds  of  the  county  in  payment  there- 
for, and  in  September  1873  two  of  the  members  of  such  board  met  in  a 
supposed  special  session,  bat  without  any  previous  request  or  call  there- 
for, and  without  any  notice  thereof  to  the  thhnl  member,  although  he 
was  present  in  the  county  and  could  easily  have  been  served  with  notice, 
and  this  was  not  a  regular  session  or  an  adjourned  session  of  the  board, 
and  these  two  members,  at  such  session,  passed  resolutionB  directing  a 
subscription  to  the  capital  stock  of  said  railway  company,  and  also 
directed  the  issuance  of  certain  county  bonds,  to  be  deposited  with  the 
state  treasurer,  to  be  held  by  him  in  escrow  until  certain  conditions 
should  be  fhlfilled  by  the  railway  company,  and  then  to  be  delivered  to 
such  company,  and  such  subscriptions  were  so  made  and  the  bonds  were 
BO  issued  and  deposited,  said  subscription  and  said  bonds  are  not  legal 
and  binding  obligations  ux)on  the  county,  and  the  county  may  maintain 
an  action  to  set  them  aside  and  cancel  them.  [LewU  «.  Comm*r$,  12-186; 
RE.V.  QmmWs  AnderBon  Oo^  16-302 ;  Mincer  v.  8ch.  DisL,  27-253,  256.] 

JSrrcr  from  Allen  JDisirict  OourL 

Thi  Board  of  Oceunty  Commissioners  of  Anderson  county 
brought  its  action  to  compel  a  cancellation  of  a  subscription 
of  $160,000  purporting  to  have  been  made  by  said  county  to 
the  stock  of  the  Paola  ^  Fall  lUver  BjaHway  Ckmpanyj  and  for 
the  return  and  cancellation  of  $160,000  of  county  bonds 
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iBsaed  and  deposited  with  the  state  treasurer  to  pay  such  sub- 
ficription.  A  demurrer  to  the  petition  was  overruled  by  the 
district  court;  and  on  appeal  by  the  BaUvyay  Company  this 
court  affirmed  the  judgment  (16  Eas.  802  to  811.)  The 
grounds  upon  which  such  cancellation  was  sought  to  be  made, 
and  all  the  facts,  are  folly  set  forth  in  the  report  of  the  case, 
in  16  Kas*  802.  After  the  decision  on  the  demurrer,  an  issue 
of  fact  was  joined  between  the  parties,  and  upon  application 
af  the  Railway  Company  the  venue  was  changed  to  Allen 
county,  where  the  action  was  tried  at  the  June  Term  1877  of 
the  district  court  Judgment  was  given  i|i  favor  of  defendant, 
and  the  Board  of  Comity  CoTmniasioners  now  brings  the  case 
here  on  error. 


A.  Bergen^  for  plaintifll 

W.  A.  JohnsoTty  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Valektikb,  J. :  This  is  the  second  time  that  this  case  has 
been  presented  to  this  court  {Paola  ^  Fall  JRiver  Bly.  Co. 
V.  ConrnCvB  Anderson  Co.,  16  Ejw.  802.)  And  no  new  question 
of  any  importance  is  now  presented  by  the  record.  After  the 
former  decision,  and  after  the  case  was  returned  to  the  dis- 
trict  court,  the  defendant,  the  railway  company,  answered  to 
the  plaintiff's  petition,  and  the  plaintiff  replied.  Tbis  answer 
and  reply  were  afterward  amended.  The  answer  as  amended 
put  in  issue  some  of  the  allegations  of  the  plaintiff's  petition, 
and  also  set  up  as  a  defense  a  supposed  ratification  by  the  full 
board  of  county  commissioners  of  the  alleged  irregular  and 
unaathorized  acts  of  only  two  of  the  members  of  said  board. 
The  reply  was  substantially  a  general  denial.  Upon  these 
pleadings  the  parties  went  to  trial.  The  case  was  tried  before 
the  court  and  a  jury.  After  the  plaintiff  introduced  its  evi- 
dence, and  rested,  the  defendant  demurred  thereto,  on  the 
g«oiind  that  the  evidence  did  not  prove  any  cause  of  action. 
The  court  sustained  the  demurrer,  discharged  the  jury,  and 
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rendered  judgment  in  fiivor  of  tbe  defendant  and  against  the 
plaintiff;  and  the  plaintiff  now  appeals  to  thk  court. 

We  think  the  court  below  erred.  Every  sabBtaatial  fiEtct 
alleged  in  the  plaintiff's  petition  was  either  admitted  or 
proved,  and  there  was  no  evidence  introduced  tending  to 
prove  the  defendant's  defense  of  ratification.  It  is  perhaps 
trae,  that  the  plaintiff  did  not  prove  that  the  notice  of  the 
special  session  of  the  hoard  of  county  commissioners  at- 
tempted to  be  held  by  two  of  the  members  of  the  board  on 
the  4th  of  September  1878,  was  *^  intentionally  and  fraudu- 
lently'' withheld  from  the  third  member  of  the  board  by  the 
railway  company;  but  we  do  not  think  that  this  is  a  material 
fact  in  the  case.  The  third  member  did  not  in  &ct  have 
notice  of  any  kind  concerning  said  meeting  until  some  days 
after  it  was  held;  and  this  we  think  is  the  material  fact  in 
this  particular.  And  there  is  no  evidence  in  this  case  show- 
ing that  either  this  third  member,  or  the  county  board  in 
legal  session,  ever  ratified  the  act  of  the  two  members  done  at 
such  supposed  special  session.  We  must  therefore  hold  in 
this  case  as  follows :  Where  the  record  ebows,  that  in  Septem- 
ber 1871,  a  vote  was  had  by  which  the  county  board  was  au- 
thorized to  subscribe  to  the  capital  stock  of  a  certain  railway 
company,  and  to  issue  the  bonds  of  the  county  in  payment 
therefor,  and  in  September  1878,  two  of  the  members  of  such 
board  met  in  a  supposed  special  session,  but  without  any  pre- 
vious request  or  call  therefor,  and  without  any  notice  thereof 
to  the  third  member,  although  he  was  present  in  the  county 
and  could  easily  have  been  served  with  notice,  and  this  was 
nor  a  regular  session  or  adjourned  session  of  tiie  board,  and 
these  two  members  at  such  session  passed  resolutions  directing 
a  subscription  to  the  capital  stock  of  said  railway  company, 
and  also  directed  the  issuance  of  certain  county  bonds  to  be 
deposited  with  the  state  treasurer  and  held  by  him  as  escrows 
until  cekiain  conditious  should  be  fulfilled  by  the  railway 
eompany  and  then  to  be  delivered  to  such  company,  and  such 
subscription  was  so  made,  and  the  bonds  were  so  issued  and 
deposited,  said  subscription  and  said  bonds  iare  not  legal  and 
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binding  oblijpttions  upon  the  county,  and  the  county  may 
maintain  an  action  to  set  them  aside  and  to  cancel  them. 

As  we  have  before  stated,  the  question  of  ratification  is  not 
in  the  case.  If  the  acta  of  said  two  commissioners  were  ever 
ratified  by  the  board  in  legal  session,  it  devolved  upon  the 
defendant  to  show  it.  But  the  defendant  did  not  show  it; 
nor  was  it  shown  in  this  case.  The  defendant  alleged  in  its 
answer  that  the  county  board  ratified  the  acts  of  said  two 
commissioners  at  the  regular  session  of  the  board  held  in 
October  1878.  But  what  particular  acts  or  things  the  board 
did,  or  did  not  do,  at  said  October  session,  amounting  to  a 
ratification,  or  how  the  board  ratified  said  acts,  we  are  not 
informed.  The  defendant  also  alleged  in  its  answer,  that  the 
county  board  again,  on  8th  January  1874,  and  on  23d  July 
1874,  and  9th  October  1874,  ratified  said  acts  of  said  two 
commissioners^  and  made  said  subscriptioii  and  said  bonds 
valid.  In  these  last  three  instances  the  defendant  tells  us,  in 
its  answer,  how  the  ratification  was  consummated;  but  whether 
its  answer  is  true  in  these  reapects  or  not  we  cannot  tell,  aa  no 
evidence  was  introduced  tending  to  prove  or  disprove  the 
same,  and  therefore  we  do  not  feel  called  upon  to  express  any 
opinion  as  to  the  sufficiency  of  these  alleged  ratifications. 
The  court  below  could  not  of  course  have  expressed  any 
opinion  thereon,  as  the  question  was  not  before  it  We  shall 
therefore  not  express  any  opinion  in  this  case  concerning  said 
alleged  ratifications.  As  to  the  ratification  alleged  to  have 
taken  place  in  October  1873,  we  could  not  express  any  intelli* 
gent  opinion,  however  much  we  might  so  desire,  for  there  is 
nothing  in  the  case  alleging  or  showing  what  the  particular 
acts  or  omissions  of  the  board  or  of  its  members  were  which 
are  supposed  to  constitute  a  ratification. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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SaMANTHA   J.  WiLKINS   Ct   ol.   V.   MiCHABL   BL   MOORB. 

1.  Comtinuancb;  Absent  Witness;  Diligence  of  Party,  Where  a  motion  for 
continuance  was  made  on  the  ground  of  an  absent  witness,  and  the  only 
proof  of  diligence  is  the  statement  of  the  party  that  the  witness  promised 
to  attend,  and  there  is  no  showing  of  any  attempt  to  use  the  legal  means 
to  obtain  his  testimony,  the  motion  was  properly  overruled.  [£Si.  Asi^n 
V.  HUchcock,  4-36;  Campbell  v.  Blanke,  13-63;  Svoenson  v.  AuUman,  14-273; 
Payne  v.  Bank,  16-147;  Perley  v.  Taylor,  21-712;  State  v.  Bhea,  25-576; 
Tucker  v.  Oamer,  25-457,  and  cases  cited ;  Moon  «.  Heifer,  25-1S9;  R.IL^ 
Mansam,  29-303;  JUgents  v.  LmscoU,  30-259;  Water  Cb.  v.  Knapp,  33-752.] 

2.  Pleading;  Petition;  Allegation  of  Non-Payment  of  AmowU  Due,  Where 
the  petition  in  an  action  on  a  note  and  mortgage  showed  that  the  mort- 
gage contained  a  stipulation  that  on  the  failure  to  pay  any  interest  when 
due,  the  principal  should  immediately  become  due  and  payable,  and 
alleged  a  failure  to  pay  interest,  by  reason  whereof  ''the  whole  amoant 
of  money  became  due  and  payable,  and  the  said  deed  had  become  abeo« 
late,"  and  the  answer  denied  under  oath  the  execution  of  the  note  and 
mortgage,  and  this  was  the  issue  really  tried,  lield,  that  a  judgment  for 
the  plaintiff  will  not  be  reversed,  although  the  petition  failed  to  contain 
the  specific  allegation  that  no  portion  of  the  money  had  been  paid,  or 
that  the  same  was  at  the  time  of  filing  still  due  and  owing.  {Ed,  As^n 
V.  Hitchcock,  4r-36;  Oreen  v.  Dunn,  5-262;  Wilson  v.  Means,  25-^;  Bank  «u 
Bowen,  25-120;  Meskimen  v.  Day,  35-50.] 

J.  EzBCUTioN  or  Dbkd;  Oertyicate  of  Aeknowledgmenl;  BMence,  The  ao- 
knowledgment  of  a  deed  is  prima  faaie  eyidence  of  its  execution,  and  a 
deed  properly  acknowledged  may  be  given  in  evidence  without  further 
proof,  although  its  execution  is  denied  under  oath  in  the  answer. 

4.  Clismt  and  Attorney;  Privileged  Communications;  Waiver  by  ClienL 
Communications  from  a  client  to  his  attorney  are  privileged,  and  inad* 
miflsible  in  evidence,  except  so  &r  as  the  client  voluntarily  offers  himself 
as  a  witness  concerning  them.    [Slate  v.  White,  19-445.] 

Error  from  Anderson  District  Court 

FoRECLOSURB,  brought  by  Moore^  against  B.  S.  Wilkins, 
Samantha  J.  WUkinSj  and  John  Poplin.  .Decree  of  foreclosure, 
and  for  the  sale  of  the  mortgaged  premieea^  at  September 
Term  1877  of  the  district  court,  and  Mrs.  WUkina  and  PopUn 
bring  the  case  here  on  error. 

JT.  L,  PopUn^  for  plaintifib  in  error. 

W.  A.  Johnson^  and  A.  Bergen^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
Brbwbr,  J. :  This  was  an  action  to  foreclose  a  note  and  mort- 
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gage,  given  by  B.  8,  Wilkins  and  wife  to  defendant  in  error, 
Mrs.  Wilkins  filed  an  answer  under  oath  denying  the  execu- 
tion of  the  note  and  mortgage.  B*  S.  Wilkins  filed  no  answer. 
John  Poplin,  the  other  plaintiff  in  error,  filed  an  answer,  set- 
ting up  title  in  himself  by  conveyances  subsequent  to  the  date 
LooDtinuaot:  ^^  *^®  mortgage  sued  on.  Verdict  and  judgment 
duj««ot.  were  for  defendant  in  error.  Many  matters  are 
psesented  to  our  notice  in  the  brief  of  counsel  for  plaintifis  in 
error,  some  of  which  require  notice,  while  others  have  already 
been  settled.  The  cases  of  Educational  AssodaUon  v.  Hitchcock^ 
4  Eas.  86,  and  Swenson  v.  Atdtmariy  14  Kas.  278,  dispose  of  the 
alleged  error  in  overruling  the  motion  for  a  continuance. 

Objection  is  made  to  the  |>etition,  in  that  it  &iled  to  allege 

specifically  that,  at  the  time  of  filing,  anything  was  due  on  the 

1  Ptedi  ^^*®  *^^  mortgage.    The  mortgage  stipulated  that 

St^Su^or     ^^  failure  to  pay  interest  on  the  note,  or  taxes  on 

B«ii.pft7iiu]it.   ^g  mortgaged  premises,  when  due,  the  whole 

amount  of  principal  should  become  due;  and  the  petition 
alleged  a  failure  to  pay  interest  and  taxes,  by  reason  of  which 
fiiilure  **the  whole  amount  of  money  became  due  and  payable, 
and  the  sidd  deed  has  become  absolute."  Even  conceding 
that  there  is  a  technical  defect  in  the  omission  of  such  ordi- 
nary allegations  as  'Hhat  the  amount  is  still  due  and  payable,'' 
or,  that  ^^the  defendant,  though  often  requested,  has  hitherto 
refused  and  does  still  refuse  to  pay  the  same,"  yet  the  error  is 
not  one  which  in  the  interests  of  substantial  justice  calls  for 
any  interference  with  the  judgment.  A  default  was  alleged. 
A  right  of  action  was  shown  to  have  existed.  And  the  pre- 
lamption  would  be,  that  such  default  and  right  of  action  had 
continued.  Ifo  plea  of  payment  was  filed,  and  no  offer  to 
show  that  any  had  been  made.  The  contest  was  upon  another 
iasue — the  execution  of  the  note  and  mortgage.  The  defend- 
ants were  in  no  degree  misled. 
The  execution  of  the  mortgage  was  denied  under  oath. 

When  offered,  it  appeared  to  have  been  duly  ae- 
dj^^Dovi-  knowledged,  and  over  the  objection  of  defendants 

was  admitted  in  evidence  without  further  proof  of 
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its  execution.  This  was  proper.  The  acknowledgment  fxiT^ 
mshea  prima  facie  evidence  of  the  execution  of  the  deed,  and 
when  so  acknowledged  it  maj  ^^  he  read  in  evidence  without 
farther  proo£"  (Gen-  Stat,  p.  188,  §  26.)  Of  course,  the  mat- 
ter is  still  open  for  further  testimony,  either  written  or  oral, 
for  the  acknowledgment  is  not  conclusive  evidence.  We  see 
no  error  in  the  admission  or  exclusion  of  testimony  that  calls 
for  a  reversal  of  the  judgment. 

The  defendants  below  called  one  of  Moore's  attorneys  as  a 
witness  for  them,  and  '^offered  to  show  by  him  the  declara- 
tions of  Moore  to  witness  whilst  witness  was  his  attorney  and 
counsel,  which  testimony  was  objected  to  by  plaintiff,  as  priv- 
coiientand  Heged."  "The  court  overruled  the  testimony  of- 
n^S*<J'«?^*  fered,  except  so  far  as  plaintiff  Moore  bad  volnn- 
municaiiona.    ^^jj^  offcred  himself  as  a  witness,  but  as  to  those 

matters  permitted  the  evidence  to  be  given — to  which  decis- 
ion and  ruling  the  defendants  excepted.^'  This  ruling  of  the 
court  was  substantially  in  accordance  with  the  statute,  and  was 
not  erroneous.  (  The  State  v.  Whiie^  19  Kas.  445.)  The  defend- 
ants then  proceeded  to  examine  said  witness  under  the  ruling 
of  the  court  His  testimony  was  given  accordingly,  and  it 
does  not  appear  from  the  record  that  any  specific  question  was 
asked  which  was  objected  to.  The  defendants  seem  to  have 
rested  on  the  general  objection  and  ruling  as  above  stated. 
Under  the  pleadings,  and  consent  of  parties,  but  a  single  ques- 
tion was  left  for  the  jury,  and  that  was  properly  submitted  to 
them. 

In  support  of  the  motion  for  new  trial  defendants  offered 

the  affidavits  of  some  of  the  jurors,  that  they  misunderstood 

the  import  of  a  portion  of  the  testimony.    They  do 

pwS^wjr"'  not  say  that  if  they  had  understood  this  portion  of 

the  testimony  correctly  they  would   have  found  a 

different  verdict;  and  it  is  well  settled,  that  a  verdict  will  not 

be  disturbed  upon  such  affidavits.   The  State  9.  Dickson^  6  Saa. 

209;   lerjy  v.  Bailey^  12  £[as.  589.    Upon  the  whole  record  we 

•ee  no  substantial  error^  and  the  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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Thb  Stats  op  Kansas,  ex  rd.  John  Foster^  Vounty  Attorney, 

^.j  V.  Charles  B.  Faulknbr  et  al. 

1.  Oomrrr  ArKHsasmr^  May  Bring  Aeliom  of  Mdndanmu;  CSHeB.  The  oounty 
attorney  of  a  ooonty  in  which  a  dty  is  sitoated,  may,  in  the  name  of  the 
state,  maintain  an  action  of  mandamos  against  an  officer  of  each  city  to 
compel  him  to  perform  a  legal  duty  enjoined  apon  him  as  such  city  offi- 
cer. [Onfi  9.  Oonm^rs,  5*618;  BobbeU  v.  SUUe,  10*9;  BarOeU  v.  State,  13- 
99;  SUiU  V.  Oomm'n  Marion  Gb ,  21-4S3;  Comrn'ra  v.  Munffer,  24^209;  State 
V.  EggUston,  S4-723.] 

2.  Cities;  Papulation;  Oensus;  Duty  cf  QUy  AutJiorities,  to  EffeO.  Change  from 
TMrd  Class,  to  Second  Class.  Where  a  city  of  the  third  class  has  in  fact 
a  popolation  of  over  2,000  inhabitants,  bat  snch  fact  has  never  been  le- 
gally ajsoertained  by  the  city  alithoritiesy  it  is  the  legal  dnty  of  snch  city 
authorities  to  immediately  and  legally  ascertain  such  &ct,  and  then  to 
take  the  necessary  steps  to  organize  afl  a  city  of  the  second  class;  bat 
until  such  fact  is  legally  ascertained,  the  supreme  court  will  not  compel 
the  city  authorities,  by  a  writ  of  mandamus,  to  make  out  and  transmit 
to  the  governor  of  the  state  a*  certificate,  aueh  as  is  provided  for  in  sec- 
tion 1  of  the  act  of  1872  relating  to  cities  of  the  second  class,  which  cer- 
tificate authorizes  the  governor  to  declare  by  proclamation  that  such  city 
is  governed  by  the  eaid  act  relating  to  cities  of  the  second  class. 

Si Where  the  council  of  a  city  of  the  third  class  having  a  popu- 
lation of  over  two  thousand  inhabitants  orders  that  a  census  of  the  dty 
be  taken,  and  then  the  mayor  and  council  appoint  a  suitable  person  to 
take  such  census,  and  the  person  so  appointed  commences  to  take  the 
oensus,  and  after  doing  about  two  days'  work  thereon,  and  taking  about 
290  names,  the  mayor  and  council  for  the  first  time  pass  an  ordinance 
authorizing  a  census  to  be  taken,  which  ordinance  authorizes  the  council 
to  order  that  one  or  the  other  of  two  dijSerent  kinds  of  census  shall  be 
taken,  and  also  authorizes  the  mayor  and  council  to  appoint  a  suitable 
person  to  take  such  census,  but  the  council  never  afterward  orders  that 
any  census  shall  be  taken,  or  designates  any  kind  of  oensus  to  be  taken, 
mod  the  mayor  and  council  never  afterward  appoint  any  person  to  take 
any  census,  but  the  person  previously  appointed  to  take  a  census  goes  on 
^ith  the  work  and  completes  the  census  which  he  had  already  com- 
menced, and  makes  a  report  thereof  to  the  mayor  and  council  showing 
that  the  city  has  a  popalation  of  two  thousand  and  sixty-nine  inhabit- 
antSy  and  the  oouncll  never  approves  said  report,  or  ratifies  said  census, 
but  on  the  contrary,  treats  such  census  as  invalid,  and  refuses  to  be  bound 
by  it,  heidj  that  technically  said  census  is  invalid,  that  technically  the 
city  authorities  have  never  legally  ascertained  that  the  city  has  a  popu- 
iotion  of  over  tmo  thousand  inbabitanta;  and  therefore  the  supreme 
conrt  will  not,  by  a  writ  of  mandamus,  compel  the  council  to  unite  with 
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the  mayor  in  making  out  and  transmitting  to  the  governor  the  certificate 
provided  for  by  said  section  1  of  the  act  of  1872,  relating  to  dtiea  of  the 
second  class. 

Original  Proceedings  in  Mandamus. 

On  the  10th  of  May  1878,  an  alternative  writ  of  mandamas 
was  issued,  directed  to  Charles  E.  Faulkner ^  Christopher  Eber- 
hardly  M.  M.  BriggSj  and  Theodore  F.  Garver,  four  of  the  coun- 
cilmen  of  the  city  of  Salina,  commanding  and  requiring  them, 
in  conjunction  with  0.  8.  Radcliff,  mayor  of  said  city,  and  A. 
W.  Wickham,  a  councilman  thereof,  and  on  or  before  the  20th 
of  said  May,  to  perform  certain  alleged  oflBicial  duties,  or  to 
show  cause,  etc.  The  defendants  appeared  and  answered, 
showing  cause.  They  alleged  that  the  boundaries  of  the  city 
of  Salina,  by  metes  and  bounds,  had  never  been  legally  ascer* 
tained,  nor  had  a  legal  census  been  taken  to  ascertain  the  num- 
ber of  the  inhabitants  of  said  city.  The  case  was  duly  heard, 
and  the  subjoined  opinion  was  filed  on  the  2d  of  August  1878. 

* 

John  Foster^  for  plaintiff! 

Garver  f  Lovitty  and  A.  L.  WUliamSj  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  is  an  original  action  of  mandamus, 
commenced  in  this  court  in  the  name  of  the  state,  by  John 
8tat«n«ntof  I'ostcr,  couuty  attomcy  of  Saline  county,  to  compel 
th.oM..  Charles  E.  Faulkner,  Christopher  Eberhardt,  M.  M. 
Briggs,  and  Theodore  F.  Garver,  members  of  the  city  council 
of  the  city  of  Salina  in  said  county,  ^'in  conjunction  with  the 
mayor  of  the  city  of  Salina,  and  in  a  legal  and  proper  manner, 
to  make  out  and  transmit  to  the  governor  of  Kansas  an  accu- 
rate description,  by  metes  and  bounds,  of  all  the  lands  included 
within  the  limits  of  the  said  city  of  Salina,  and  the  additions 
thereto,  and  to  do  and  perform  all  such  other  and  further 
necessary  acts  to  complete  the  organization  of  said  city  of 
Salina  as  a  city  of  the  second  class,"  in  accordance  with  the 
provisions  of  section  one  of  the  second-class  city-charter  act. 
(Laws  of  1872,  page  192,  §1.)  Section  one  of  said  aot  pro- 
vides, among  other  things  as  follows: 
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<*  Whenever  any  city  shall  have  hereafter  attained  a  popu- 
lation exceeding  two  thousand  inhabitants,  and  such  fact  shall 
have  been  duly  ascertained  and  certified  by  the  proper  au- 
thorities of  wich  city  to  the  governor,  he  shall  aeclare,  by 
pablic  proclamation,  such  city  subject  to  the  provisions  of  this 
act.  The  mayor  and  council  of  such  city  shall  at  the  time  of 
making  the  certificate  herein  provided  for,  make  out  and  traneh 
mit  to  the  governor  an  accurate  description,  by  metes  and 
bounds,  of  all  the  lands  included  within  the  limits  of  such 
city,  and  the  additions  thereto,  if  any." 

The  city  of  Salina  is  and  has  been  for  a  long  time  a  city  of 
the  third  class.  Section  15  of  the  third-class  city-charter  act 
provides,  among  other  things,  as  follows:  ^^The  population  of 
the  city  shall  be  ascertained,  when  necessaty,  by  a  census  taken 
under  an  ordinance  of  the  city."  (Laws  of  1871,  page  128, 
§15.)  The  facts  of  this  case,  as  alleged  in  the  alternative  writ, 
and  as  admitted  or  proved  by  the  parties,  are  substantially  as 
follows : 

"On  the  7th  of  Januarv  1878,  and  prior  thereto,  said  city  of 
Salina  was  a  city  of  the  third  class.  The  mayor  and  council 
of  said  city  of  Salina,  on  the  7th  of  January  1878,  ordered 
that  the  census  of  all  the  inhabitants  in  said  city  be  taken,  and 
James  S.  Grier  was  appointed  and  confirmed  by  the  mayor 
,  and  council  of  said  city  to  take  such  census.  Said  Grier 
was  on  the  21st  of  January  1878  commissioned  to  take  such 
censna  under  said  appointment  The  mayor  and  council  of 
said  city  at  the  time  of  making  the  order  to  take  such  census, 
and  the  appointing  and  commissioning  said  census-taker,  be- 
lieved that  it  was  unnecessary  to  enact  an  ordinance  under 
which  to  take  such  census. 

**The  mayor  and  council  of  said  city,  on  the  4th  of  Febru- 
ary 1878,  enacted  an  ordinance  with  reference  to  the  taking  of 
the  census  of  said  city.  *  'i'  *  Said  ordinance  was  duly  pub- 
lished on  the  7th  of  IFebruary  1878.  The  reappointing  of  said 
Grier  to  take  such  census,  and  the  recommissioning  him  as 
such  officer,  was  by  the  mayor  and  council  of  said  city,  at  their 
meeting  at  which  the  said  ordinance  was  passed,  discussed  in 
open  session,  and  was  by  them  deemed  unnecessary,  and  it  was 
then  and  there  i^eed  and  understood  by  and  between  the 
mayor  and  council  of  said  city  and  the  said  Grier,  that  he  the 
said  Orier  should  proceed  to  take  such  census  under  and  by 


644  BUPllEME  COUBT  OF  KANSAS. 

The  8tate,  ex  rd^  v.  Faulkner. 

rirtue  of  the  appointment  and  commisBion  aforesaid,  and  tho 
said  ordinance. 

^'  Said  Grier  is,  and  was  at  the  times  herein  mentioned,  a 
qualified  voter  of  said  city,  and  a  suitable  person  to  take  said 
census;  and  said  Grier,  on  the  8th  of  February  1878,  made 
and  filed  with  the  city  clerk  of  said  city  his  official  oath  as  said 
official  to  take  such  census. 

"  Said  Grier  as  said  officer,  on  the  25th  of  February  1878, 
duly  reported  under  oath,  and  in  writing  to  the  mayor  and 
council  of  said  city,  at  a  meeting  of  the  city  council  then  and 
there  duly  held,  that  there  then  were  2,069  inhabitants  residing^ 
in  the  corporate  limits  of  said  city,  and  in  said  report  stated  an^ 
set  forth  the  names  of  said  inhabitants,  and  under  oath  stated 
that  the  said  report  and  the  names  therein  were  correct. 

^'  Said  report  was  by  the  mayor  and  council  of  said  city  re- 
oeived,  and  it  was  then  and  there  ordered  by  the  mayor  and 
council  of  said  city,  'that  a  committee  of  three  be  appointed 
to  report  the  boundaries  of  the  city,  and  take  the  necessary 
steps  to  change  the  city  organization  from  a  third  to  a  second- 
class  city.'  Under  said  order  a  committee  of  three  was  ap- 
pointed at  said  meeting.  A  minority  of  said  committee  made 
their  report  to  the  mayor  and  council  of  said  city  at  a  meeting 
duly  held  on  the  7th  of  March  1878;  a  majority  of  said  coua- 
cil  then  and  there  refused  to  receive  said  report 

'^  Said  report  contained  an  accurate  description,  by  metes  and 
bounds,  of  all  the  lands  included  within  the  limits  of  the  said^ 
city  of  Salina,  and  the  additions  thereto.     Said  description* 
was  correctly  copied  into  the  minutes  of  the  mayor  and  coun- 
cil of  said  meeting.   *   *   * 

"The  mayor  and  city  clerk  of  said  city,  on  the  26th  of 
April  1878,  certified  to  the  governor  of  Kansas  the  foregoing 
facts  and  proceedings,  together  with  the  records  of  the  mayor 
and  council  of  the  same.  Said  paper  being  transmitted  to  tho 
said  governor,  he  refused  to  proclaim  said  city  a  city  of  the 
second  class,  for  the  reasons  stated  in  his  letter  to  C.  S.  Rad- 
cliff,  mayor.     *     *     * 

"  C.  S.  Eadcliff  is  now  mayor  of  said  city  of  Salina,  and  A. 
W.  Wickham  is  a  councilman  of  the  city  of  Salina.  Said 
mayor  desires,  and  has  offered  to  defendants  to  certify,  to  the 
governor  of  the  state  of  Kansas  that  said  city  has  attained  a 
population  exceeding  two  thousand  inhabitants.  Said  mayor, 
and  said  Wickham,  councilman  of  said  city,  ^ure  willing  and 
desire  to  make  out  and  transmit  to  the  governor  of  the  Btato 
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df  Eansas  an  accurate  description  by  metes  and  bounds  of  all 
the  land  included  within  the  limits  of  said  cily,  and  the  addi- 
tions thereto.  Said  mayor  before  the  commencement  of  this 
action  requested  the  council  of  said  city,  in  conjunction 
mth  himselfy  to  make  out  and  transmit  to  the  governor  of 
Kansas  an  accurate  description  by  metes  and  bounds  of  all 
lands  included  within  the  limits  of  said  city,  and  the  addi* 
tions  thereto.  The  defendants  before  the  commencement  of 
this  action  refosed,  and  do  refuse,  to  make  out  and  transmit 
to  the  governor  of  Kansas  an  accurate  description  by  metes 
and  bounds  of  all  the  lands  included  within  the  limits  of  said 
city,  and  the  additions  thereto,  either  in  conjunction  with  said 
mayor,  or  by  themselves." 

The  city  ordinance  mentioned  in  the  above  statement  of 

facts,  so  far  as  it  is  necessary  to  quote  it,  reads  as  follows: 

"Bsc.  1.  The  city  council  of  the  city  of  Salina,  shall,  as 
often  as  they  shall  think  necessary,  order  a  census  of  the. city 
to  be  taken  of  all  persons  residing  therein,  or  of  all  persons  of 
the  age  of  twenty-one  years  and  upwards,  as  the  city  council 
may  require. 

*^Bso.  2.  When  a  census  shall  be  ordered  to  be  taken  as 
provided  in  section  1  of  this  ordinance,  the  mayor,  by  and 
with  the  consent  of  the  city  council,  shall  appoint  and  com- 
mission a  suitable  person  to  take  the  same,"  etc. 

James  S.  Grier  had  done  about  two  days'  work  toward  tak- 
ing the  census,  and  had  taken  about  230  names  of  the  inhab- 
itants of  Balina,  when  this  ordinance  was  passed.  After  said 
ordinance  was  passed,  and  after  he  filed  his  said  oath  of  office, 
be  finished  taking  such  census.  He  did  not  again  go  through 
the  city  where  he  had  previously  gone  and  retake  the  census 
of  said  280  inhabitants,  but  he  merely  transferred  their  names, 
fi'om  the  slips  of  paper  on  which  he  had  previously  taken  them 
in  pencil,  to  the  said  report  which  he  made  and  filed  with  the 
mayor  and  council.  The  city  of  Salina  has  in  fact  a  popula* 
tion  of  over  two  thousand  inhabitants,  and  the  defendants  so 
believe,  but  they  do  not  believe  such  fact  has  ever  been  legally 
ascertained.  Upon  the  foregoing  facts  the  defendants  raised 
the  following  questions: 

IsL-Xhe  defendants  claim:  That  the  county  attorney  of  a 

MOKm, 


646  SUPREME  COURT  OF  KANSAS. 

The  State,  ex  rel.,  v.  Faulkner. 

county  in  which  a  city  is  situated,  cannot  under  any  circum- 
stances maintain  an  action  of  mandamus  against  the  officers 
of  such  city  to  compel  them  to  perform  a  legal  duty  enjoined 
upon  them  merely  as  such  city  officers. 

2d.- The  defendants  claini  that,  although  a  city  of  the  third 
class  may  have  a  population  of  over  two  thousand  inhabitants, 
still,  that  no  steps  can  be  taken  toward  transforming  such  city 
into  a  city  of  the  second  class  until  that  fact  has  first  been  duly 
and  legally  ascertained  by  the  city  authorities.  They  claim 
that  such  fact  can  be  duly  and  legally  ascertained  only  by  tak- 
ing a  legal  and  valid  census  of  the  population,  and  that  such  a 
census  can  be  taken  only  under  the  provisions  of  an  ordinance 
of  the  citv,  previously  passed,  authorizing  such  a  census  to  be 
taken.  They  claim  that  none  of  these  things  have  been  done 
in  the  present  case,  and  therefore  they  claim  that  they  are  not 
now  legally  bound  to  perform  any  of  the  acts  demanded  of 
them  by  the  plaintiff.  They  claim  that  the  census  actually 
taken  in  the  present  case  is  illegal,  and  invalid,  for  the  follow- 
ing reasons:  Mrst^  "So  ordinance  was  in  force  authorizing  a 
census  to  be  taken  when  Grier,  the  census-taker,  was  appointed 
to  take  said  census.  Second^  A  portion  of  the  census  actually 
taken  and  reported  to  the  mayor  and  council  by  him,  was  taken 
before  any  ordinance  was  passed  authorizing  a  census  to  be 
taken.  Thirdy  The  ordinance  which  was  afterward  actually 
passed  did  not  authorize  the  present  census  to  be  taken,  nor 
any  census,  but  merely  authorized  the  city  council  to  afterward 
order  that  a  census  should  be  taken,  which  order  the  council 
has  never  yet  legally  made.  Fourth^  Said  ordinance  did  not 
authorize  any  particular  census  to  be  ordered  to  be  taken,  but 
simply  authorized  the  council  to  afterward  order  that  one  or 
the  other  of  two  different  kinds  of  census  should  be  taken, 
and  the  council  has  never  yet  legally  designated  which  one  of 
said  two  different  kinds  of  census  should  be  taken.  Fifthy 
Said  ordinance  did  not  appoint  Grier,  or  any  one  else,  to  take 
a  census,  but  simply  provided  that  when  a  census  should  be 
ordered  to  be  taken  the  mayor  and  council  might  then,  (that 
is,  after  the  passage  of  the  ordinance,  and  after  the  order  to 
taJce  the  census  had  been  made,)  appoint  some  suitable  person 
to  take  it;  and  no  person  has  ever  yet  been  legally  appointed 
under  said  ordinance  (or  otherwise)  to  take  said  census.  And 
the  defendants  further  claim,  that  said  census  taken  by  Grier 
has  never  been  ratified  or  held  eood  by  the  city  authorities,  but 
that  on  the  contrary  they  have  always  held  it  irregular,  invalid^ 
and  void,  and  have  always  refused  to  be  bound  oy  it 
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L  We  think  the  county  attorney  is  a  proper  officer  to 
prosecQte  this  kind  of  action.  He  shonld  certainly  have  the 
power  to  compel,  by  proper  action,  all  officers  of  his  county 
L  Comity  tttor^    to  perform  the  duties  of  their  respective  offices, 

■"»-*»»".  whether  such  officers  are  county,  city,  township, 
school-district,  or  road-district  officers.  He  is  the  legal  repre- 
seDtative  of  the  state  for  the  prosecution  of  actions  for  the 
whole  of  his  county,  including  all  cities  therein;  and  he  should 
faithfully  represent  the  interests  of  the  state  for  the  whole  of 
his  county,  and  each  municipality  thereof. 

n.  From  the  evidence  in  this  case  we  should  think  that  the 
city  of  Salina  has  a  population  of  two  thousand  inhabitants, 
and  the  defendants  themselves  so  think,  although  there  is  evi- 
dently rpom  for  a  difference  of  opinion.     And  as- 

Sg^^to    suming    that  it  has  a  population  of   over  two 


thousand  inhabitants,  it  then  becomes  the  tmme- 
(Hale  duty  of  the  city  authorities  to  legally  ascertain  that  fact, 
and  then  to  take  the  necessary  steps  to  organize  the  city  as  a 
city  of  the  second  class;  and  they  cannot  shirk  the  responsi- 
bility of  performing  this  duty.  They  have  each  taken  an  oath 
to  perform  the  duties  of  their  respective  offices,  and  nothing 
can  excuse  a  voluntary  failure  to  perform  such  duties.  Their 
only  excuse  for  failing  to  perform  the  acts  demanded  of  them 
by  the  plaintiff  in  this  case  is,  that  it  has  never  yet  been  legally 
ascertained  that  the  city  of  Salina  has  a  population  of  over 
two  thousand  inhabitants.  Now  if  it  has  not,  then  it  is  their 
legal  duty  to  so  ascertain  that  fact.  "We  are  inclined  to  think 
that  said  tact  has  really  never  been  legally  ascertained.  Orier 
really  never  had  any  legal  authority  to  take  said  census,  and 
hence  the  census  itself,  although  ever  so  correct,  cannot  be  bind- 
ing upon  the  city  authorities  unless  they  are  willing  to  ratify  it 
and  make  it  binding.  This  they  have  never  done.  Possibly 
they  could  not  do  it,  but  we  are  inclined  to  think  they  could. 
The  census  taken  by  Grier  is  void  merely  for  technical  irregu- 
larities, and  hence  we  would  think  that  the  city  authorities 
might  ratify  it  and  make  it  binding  upon  the  city.    Bat  being 
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void  for  irre^nlaritieB,  although  the  irregularities  are  merely 
teohnicaly  we  do  not  think  that  the  city  authorities  are  required 
to  treat  it  as  valid,  unless  they  are  willing  to  do  so.  It  is  not 
claimed  that  the  city  authorities  have  ascertained  in  any  other 
legal  manner  that  the  city  has  a  population  of  over  two  thou- 
sand. And  hence,  as  it  has  never  been  ascertained  by  the  city 
authorities  in  any  legal  manner  that  the  city  of  Salina  has  a 
population  of  over  two  thousand  inhabitants,  we  cannot  award 
the  peremptory  writ  of  mandamus  to  compel  the  defendants  as 
councilmen  of  said  city  to  perform  the  acts  prayed  for. 
Judgment  will  therefore  be  entered  for  the  defendants. 

All  the  Justices  concurring. 


Thb  Statu  op  Ejlnsas  v.  John  C.  Rbisnbs. 

L  Costs,  AgainH  ProtecuHng  Witnesi;  Error,  In  a  criminal  prosecation  for 
assault  and  battery,  the  defendant  therein  was,  in  a  justice's  court,  con* 
yicted  and  sentenced  to  pay  a  fine  and  the  costs,  but  on  appeal,  and  in 
the  district  court,  said  defendant  was  acquitted  and  discbaised.  The 
court  then  assessed  the  costs  of  the  case  against  the  prosecuting  witness, 
on  the  ground  "that  the  defendant  had  been  tried,  acquitted,  and  dis- 
charged." ffdd,  That  this  was  error.  IRdtner  v.  State,  19-479;  StaU  v. 
CampheU,  19-483.] 

2. The  following  sections  of  the  statutes  examined,  and  held  not 

to  authorize  the  said  ruling  of  the  district  court,  to-wit:  Section  826  of 
the  code  of  criminal  procedure;  section  18  of  the  act  relating  to  juris- 
diction and  procedure  before  justices  of  the  peace  in  cases  o£  misde- 
meanor; and  section  13  of  the  act  fixing  the  fees  of  certain  officers  and 
persons. 

Appeal  from  Atchison  District  Court 

Thi  decision  and  judgment  t^pealed  from  were  given  by 
the  district  court,  at  the  March  Term  1877.  Beisner  brings 
the  case  here  on  f^peaL 
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&  H.  €f(enn,  for  appellant 
a  F.  Cochrea^  for  The  State, 

The  opiQion  of  the  court  was  delivered  by 

Valentine,  J. :  Twice  this  case  has  been  brought  to  thit 
conrt,  and  each  time  by  defendant  Reisner.  When  here  first, 
the  case  was  dismissed  because  it  was  brought  on  petition  in 
error,  and  on  a  "case-made; "  (see  Reisner  r.  The  Statey  19  Kae. 
479.)  This  time  it  is  brought  on  appeal,  and  on  a  fall  trah- 
Bcript  of  the  record  of  the  proceedings  in  the  case  in  the  court 
below.  We  shall  now  decide  the  case  so  far  as  it  affects  Reis- 
ner upon  its  merits.  Nearly  all  the  facts  necessary  for  an 
understanding  of  the  case  are  reported  in  19  Eas.  479,  480. 
It  will  there  be  found  that  Reisner  was  the  prosecuting  wit- 
ness in  a  certain  case  of  assault-and-battery,  wherein  the  state 
of  Kansas  was  plaintiff,  and  William  Moore  was  defendant; 
that  Moore  was  found  guilty  in  the  justice's  court,  but  ac« 
quitted  in  the  district  court,  and  that  the  district  court  then 
aBsessed  the  costs  of  the  case  against  Reisner,  the  prosecuting 
witness.  The  only  ground  upon  which  said  costs  were  as- 
sessed against  Reisner,  as  shown  by  the  record  was,  "  that  the 
defendant  had  been  tried,  acquitted,  and  discharged."  We 
think  the  court  below  erred  in  assessing  the  costs  against 
Reisner.  The  only  sections  of  the  statute  that  we  are  aware 
of  that  authorize  the  assessment  of  costs  against  the  prosecut- 
ing witness  are  the  following:  Section  826,  of  the  code  oi 
criminal  procedure,  (Gen.  Stat.  872;)  section  18,  of  the  act 
relating  to  jurisdiction  and  procedure  before  justices  of  the 
peace  in  cases  of  misdemeanor,  (Gen.  Stat,  881;)  and  section 
13  of  the  act  fixing  the  fees  of  certain  officers  and  persons, 
(Gen.  Stat  481.)  Section  826  is  unquestionably  applicable  to 
district  courts;  but- before  a  prosecuting  witness  can  b^  taxed 
with  costs  under  that  section  it  must  ^^  appear  to  the  court  or 
jury  trying  the  case,  that  the  prosecution  has  been  instituted 
wtthctU  probable  eause^  and  from  maUcious  motives"  Now  it 
did  not  so  *^  appear  to  the  court  or  jury "  in  the  present  case. 


550  SUPREME  COURT  OP  KANBAS. 

The  State  t.  Eeisner. 

A  jury  tried  the  case,  and  they  made  no  such  finding.  Sec- 
tion 18  applies  to  justices  coarts;  bat  ander  it  the  jostice  can- 
not tax  the  costs  against  the  prosecuting  witness  unless  ^'the 
justice  or  jury  trying  the  case  shall  state  in  the  finding  that 
the  complaint  was  malicious  or  without  probable  cause/' 
This  was  not  done  in  the  justice's  court  in  thia  case,  or  in  any 
other  court  On  the  contrary,  in  the  justice's  court  the  de- 
fendant Moore  was  found  goilty,  and  sentenced  to  pay  a  fine 
and  costs.  Section  IS  has  no  application  to  trials  in  the  dis- 
trict court.  ( Thi  Slate  v.  Campbell^  19  Kas.  488.)  And  it  may 
be  doubted  whether  it  can  apply  to  any  costs,  even  in  trials  in 
justices  court,  except  merely  the  justice* s  fees.  The  section,  so 
£Etr  as  it  can  possibly  be  supposed  to  have  any  application  to 
this  case,  reads  as  follows: 

''Justices  of  the  peace  shall  receive  the  following  fees:  [Here 
follows  a  list  of  justices'  fees  and  justices'  fees  only;]  provided, 
that  *  *  *  where  any  person,  charged  with  an  oftense  less 
than  a  felony,  shall  be  discharged  for  want  of  sufficient  evi- 
dence tx>  convict,  or  bind  over,  me  prosecuting  witness  shall  be 
liable  for  costs." 

In  this  case  in  the  justice's  court  the  defendant  was  not 
^'  discharged  for  want  of  sufficient  evidence  to  convict  or  bind 
over."  On  the  contrary,  he  was  convicted,  and  judgment  ren* 
dered  against  him  in  the  justice's  court  But  suppose  that  the 
defendant  had  been  discharged  in  the  justice's  court:  could 
the  justice,  under  the  proviso  of  section  13,  have  included 
more  costs  than  his  own  fees  mentioned  in  the  body  of  the 
section  ? 

The  judgment  of  the  court  below  taxing  the  oosts  against 
the  prosecuting  witness,  Reisner,  will  be  reversed. 

All  the  Justices  concurring. 
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Thi  Statb  07  Kansas,  ex  rd.y  v.  John  S.  Gilmoeb. 

1.  MsMBxa  OF  Lboislatubb;  Removal  from  Office.  A  member  of  the  legis- 
latore  cannot  be  removed  from  office  under  chapter  122  of  the  laws  of 
1875. 


1 Exdusiye  power  to  judge  of  the  qualifications  of  ita  own 

members,  ib  vested  in  each  house,  and  cannot  by  its  own  consent,  or  by 
legislative  action,  be  vested  in  any  other  tribunal  or  officer. 

Z, This  power  is  not  exhausted  by  the  admission  of  a  member  to 

his  seat,  but  continues  during  the  entire  term  of  office.    IProuty  v.  Stover, 
11-286;  8UU€  «.  Tomlinson,  20-703.] 

JSrrar  from  Wilson  District  Court. 

Ch.  122,  Laws  of  1875,  page  183,  contains  the  following  pro* 

vision: 

"  Sbo.  1.  Any  state,  district,  city,  coun^,  or  township  officer 
of  this  state,  for  whose  removal  from  office  by  impeachment 
there  is  no  provision,  [who]  shall  in  any  pubhc  place  within 
the  state  be  in  a  state  of  intoxication  produced  by  strong  drink 
voluntarily  taken,  such  officer  shall  be  deemed  to  have  com- 
mitted an  offense  against  public  morals,  and  on  conviction 
thereof  shall  be  adjudged  to  have  forfeited  his  office,  and  his 
said  office  shall  thereupon  be  declared  vacant  by  the  court  try- 
ing the  cause.*' 

Qilmare  was  chosen  a  member  of  the  lower  house  of  the 
state  legislature  at  the  general  election  held  in  November  1876, 
from  Wilson  county,  for  the  term  of  two  years  from  the  sec- 
ond Tuesday  of  January  1877,  and  he  duly  qualified  as  such 
officer.  On  the  80th  of  March  1878,  W.  L.  Martin,  as  peti- 
tioner or  relator,  commenced  an  action  under  said  act  of  1875, 
in  the  name  of  The  State  of  Kansas,  as  plaintiff,  alleging  that 
Qilmore,  in  August  1877,  while  a  member  of  the  state  legisla- 
ture, holding  the  office  of  representative  from  the  fifty-fourth 
representative  district,  ^'  was  guilty  of  being  in  a  state  of  in- 
toxication produced  by  strong  drink  voluntarily  taken."  OiU 
mere  demurred,  for  that  the  petition  of  said  plaintiff  did  not 
state  fiftcts  sufficient  to  constitute  a  cause  of  action.  The  dis- 
trict court,  at  the  May  Term  1878,  sustained  said  demurrer, 
and  gave  judgment  dismissing  said  petition,  and  adjudged  the 


662  SUPREMB  COURT  OF  KANSAS. 

The  State,  ex  r«(.,  t.  Gilmore. 

costs  against  Martin,  the  relator.     The  State  brings  the  case 
here. 

J.  A.  McHenn/y  county  attorney,  and  Kirpatrick  ^  Burge^  for 
plaintiff. 

CcUea  ^  Keplingety  and  C  C.  Chase,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brswbr,  J. :  Defendant  is  a  member  of  the  present  House 
of  Kepresentatives  of  this  state,  having  been  elected  in  the 
fall  of  1876.  This  action  was  brought  under  chapter  122  of 
the  laws  of  1875,  to  remove  him  from  office;  and  the  single 
question  presented  is,  whether  the  action  will  lie  against  him 
under  that  statute.  It  provides  for  the  removal  from  office  of 
^^any  state,  district,  city,  county,  or  township  officer  of  this 
state,  for  whose  removal  from  office  by  impeachment  there  is 
no  provision."  The  constitution,  art.  2,  section  28,  reads: 
^^  The  governor,  and  all  other  officers  under  the  constitution, 
shall  be  subject  to  impeachment."  And  chapter  49  of  the 
general  statutes  prescribes  the  general  mode  of  procedure. 
On  the  one  hand,  it  is  claimed  that  in  the  comprehensive 
words,  ^'all  other  officers  under  the  constitution,"  are  included 
members  of  the  legislature,  and  that  they  too  are  subject  to 
impeachment,  and  dierefore  not  included  within  the  scope  of 
said  chapter  122.  And  on  the  other,  that  by  the  decision  in 
the  Blount  case,  it  was  long  ago  held  by  the  United  States 
senate,  that  members  of  that  senate  were  not  subject  to  im- 
peachment, and  that  by  the  common  understanding  and  con- 
sent of  all,  this  decision  has  been  considered  as  applicable  to 
members  of  all  state  legislatures,  and  that  therefore  the  gen- 
eral words  of  our  constitution  must  be  construed  with  this 
implied  exception.  So  &r  as  the  federal  legislature  is  coik 
cer,ned,  the  decision  in  the  Blount  case,  though  rendered  by  a 
closely-divided  senate,  (14  to  11,)  has  ever  since  been  accepted 
as  a  correct  exposition  of  the  law,  and  that  question  is  doubt- 
less forever  at  rest  Yet  that  there  is  a  marked  distiinotioa 
between  the  language  of  the  federal  and  the  state  eonstitiir 
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tionSy  is  clearly  shown  by  the  able  opinion  of  his  honor.  Judge 
Talcott,  who  decided  this  case  in  the  district  court,  from  which 
we  quote  as  follows: 

^^By  the  federal  constitution,  those  subject  to  inoipeachment 
are,  ^the  president,  vice-president,  and  all  dvU  officers  of  the 
United  States.*  By  our  state  constitution,  those  subject  to  im- 
peachment, are,  'the  governor,  and  all  other  officers  under  this 
eonstiMionJ  Perhaps  an  understanding  of  ti^e  terms  'civil 
officers  of  the  United  States,'  as  used  in  the  federal,  and  'all 
other  ofiUcers  under  this  constitution,'  as  used  in  our  state  con- 
stitution, will  help  in  discovering  the  diff*erence,  if  any,  be- 
tween the  two.  tfudge  Story,  in  the  first  volume  of  his  work 
on  the  constitution,  at  section  798,  after  stating  that  the  reason- 
iiig  by  which  the  construction  given  to  the  federal  constitution 
does  not  appear,  says,  ^But  it  was  probably  held  that  civiL  offi- 
cers of  the  United  States  meant  such  as  derived  their  appoint- 
ment from  and  under  the  national  government,  and  not  those 
persons  who,  though  members  of  the  government,  derived 
their  appointment  from  the  states,  or  the  people  of  the  states/ 
With  this  definition,  it  will  be  seen  at  once,  that  a  United 
States  senator  is  not  a  'civil  officer  of  the  United  States,' 
within  the  meaning  of  that  provision  of  the  constitution,  be- 
cause he  derives  his  '  appointment  from  the  states,  or  the  peo- 
ple of  the  states,'  and  not  'from  and  under  the  national 
government'  In  giving  the  construction  it  did,  the  question' 
was,  'whether  a  senator  was  a  civil  officer  of  the  United 
States,'  within  the  purview  of  the  constitution;  and  it  was  de- 
cided by  the  senate  that  he  was  not.  Then,  as  a  United  States 
senator  is  not  a  'civil  officer  of  the  United  States,'  and  is  hot 
the  president,  or  vice-president,  he  cannot  be  impeached,  for 
by  the  terms  of  the  federal  constitution  they  are  the  only  per- 
sons who  can  be  impeached. 

'^  'Sow J  as  to  our  state  constitution.  It  does  not  provide  that 
the  governor,  'and  all  civil  officers  of  the'  state;  or,  that  the 
governor,  and  all  'such  as  derived  their  appointment  from  and 
under  the*  state  government ;  or,  the  governor  and  all  civil  offi- 
cers under  this  constitution,  shall  be  subject  to  impeachment; 
but  it  does  provide.that'the  governor,  and  ad  Uher  officers  vnder 
this  constUtUianj*  shall  be  subject  to  impeachment.  How  the 
term,  'all  other  officers  under  this  constitution^'  can  be  ex- 
plained is  more  th^n  I  can  see.  It  is  its  own  explanation. — 
Its  own  definition.  As  to  who  is  an  officer  of  the  United  States, 
or  a  TTnited  States  officer — or,  as  to  who  is  an  offlcei^  at  the 
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State,  or  a  state  officer — is  a  question  about  which  there  may 
be  some  doubt,  and  about  which  our  own  supreme  court  has 
been  called  upon  to  adjudicate;  but  as  to  who  are  officers  under 
the  constUvMoTij  tbere  can  be  no  doubt,  especially  as  to  those 
specifically  enumerated  therein.  All  we  have  to  do  for  in* 
formation  is  to  turn  to  that  instrument  But,  it  being  con- 
ceded that  a  member  of  the  legislature  is  an  officer  under  the 
constitution,  it  is  not  necessary  for  the  purposes  of  this  case, 
to.  cite  any  of  its  sections  for  such  proof." 

But  passing  this  question,  and  conceding  the  claim  of  coun- 
sel for  the  relator,  that  a  member  of  the  legislature  of  this  state 
is  not  subject  to  impeachment,  and  still  we  think  the  judgment 
of  the  district  court  must  be  sustained. 

The  constitution  declares,  article  2,  section  8,  that  ^' Each 
house  shall  be  judge  of  the  elections,  returns,  and  qualifica- 
tions of  its  own  members."  This  is  a  grant  of  power,  and 
constitutes  each  house  the  ultimate  tribunal  as  to  the  qualifi- 
cations of  its  own  members.  The  two  houses  acting  con- 
jointly do  not  decide.  Each  house  acts  for  itself,  and  by 
itself;  and  from  its  decision  there  is  no  appeal,  not  even  to- 
the  two  houses.  And  this  power  is  not  exhausted  when  once 
it  has  been  exercised,  and  a  member  admitted  to  his  seat  It 
ia  a  continuous  power,  and  runs  through  the  entire  term.  At 
any  time,  and  at  all  times  during  the  term  of  office,  each 
house  is  empowered  to  pass  upon  the  present  qualifications 
of  its  own  members.  By  section  6  of  the  same  article,  ac- 
ceptance of  a  federal  office  vacates  a  member's  seat  He 
ceases  to  be  qualified,  and  of  this  the  house  is  the  judge.  If  it 
ousts  a  member  on  the  claim  that  he  has  accepted  a  federal 
office,  no  court  or  other  tribunal  can  reinstate  him.  If  it 
refuses  to  oust  a  member,  his  seat  is  beyond  judicial  chal- 
lenge. This  grant  of  power  is,  in  its  very  nature,  (and  so  as 
to  any  other  disqualification,)  exclusive;  and  it  is  necessarj 
to  preserve  the  entire  independence  of  the  two  houses.  Bein^ 
a  power  exclusively  vested  in  it,  it  cannot  be  granted  away  or 
transferred  to  any  other  tribunal  or  officer.  It  may  appoint  a 
committee  to  examine  and  report,  but  the  decision  must  be 
by  the  house  itself.    It,  and  it  alone,  can  remove.    Perhaps 


JULY  TERM,  1878.  666 


VoorheeB  y.  Flittenon. 


also,  it  might  delegate  to  a  judge  or  other  officer  oatside  of 
its  own  body  power  to  examine  and  report  npon  the  qualifica- 
tioDB  of  one  of  its  members.  But  neither  it,  nor  the  two  houses 
together,  can  abridge  the  power  vested  in  each  house  sepa- 
rately of  a  final  decision  as  to  the  qualifications  of  one  of  its 
members,  or  transfer  that  power  to  any  other  tribunal  or 
officer.  And  an  act  which  purported  to  grant  to  the  district 
court  power  to  remove  from  office,  ipust  be  construed  as  not 
embracing  members  of  the  legislature;  or  if  its  language  spe- 
cifically names,  or  necessarily  includes  them,  then  as  to  them 
the  act  is  unconstitutional. 
The  judgment  will  be  affirmed,  at  the  costs  of  the  relator. 

All  the  Justices  concurring. 


J.  B.  YooBHBBS,  as  Sheriff f  ^.,  v.  Robbbt  Pattbrsov. 

XznfpnoN  Law;  Reaping  and  Momng  Maehme;  Debt  far  Purehase-Money, 
A  "McCk>nnick  Adyanoe  Reaper  and  Mower"  Ib  a  ''farming  atennl" 
vitbin  the  meaning  of  subdivision  6  of  section  3  of  the  act  relating  to 
exemptions;  and  in  the  hands  of  a  farmer,  who  is  the  head  of  a  family, 
and  has  less  than  $800  worth  of  fkrming  implements,  it  is  exempt  from 
an  execution  issued  on  a  judgment  rendered  on  a  promisMry  note  i^ven 
in  the  purchase-money  of  such  reaper  and  mower, 

Mrcr  from  Marshall  District  CowrU 

Ts  an  action  before  a  justice  of  the  peace,  C.  H.  ft  L.  J.  Mc- 
Cormick  recovered  a  judgment  against  Patterson  for  |281,  and 
costs.  Such  judgment  was  rendered  upon  a  promissory  note 
given  by  Patterson  to  the  McCormicks  for  a  ^'McCormick 
Reaper  and  Mower ,^*  purchased  by  him  of  them  in  February 
1876.  An  execution  was  issued  upon  such  judgment,  and 
placed  in  the  hands  of  VocrheeSj  as  sheriff  of  Marshall  county, 
for  collection.  Voorhees  levied  upon  the  mower  and  reaper 
for  which  the  note  mentioned  had  been  given,  and  upon  cer- 
tain other  property;    and  thereupon  Patterson  brought  re> 
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plevin,  claiming  that  all  the  property  levied  on  was  exempt 
from  execution.  The  replevin  action  waa  tried  in  the  district 
conrty  at  the  August  Term  1876.  Judgment  was  ^ven  in 
favor  of  Pattersonj  and  Voorhees  brings  the  case  here.  No 
question  is  raised  here  as  to  any  property  except  the  mower 
and  reaper. 

A.  E.  Parky  for  plaintiff  in  error. 

J.  A.  Brcughlony  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbhtikb^  J. :  The  only  questions  involved  in  this  case 
are,  whether  a  certain  machine  known  as  a  "  McCormick  Ad- 
vance Reaper  and  Mower/'  is  a  ^'farming  utensil,"  within  the 
meaning  of  subdivision  6  of  section  3  of  the  act  relating  to 
exemptions,  (Gen.  Stat  474,)  and  whether  such  a  machine  in 
the  hands  of  a  farmer  who  was  the  head  of  a  family,  and  had 
less  than  three  hundred  dollars'  worth  of  farming  implements, 
would  be  exempt  from  an  execution  issued  against  such 
farmer  on  a  judgment  rendered  on  a  promissory  note  given 
by  such  farmer  for  the  purchase-money  of  said  machine.  The 
court  below  found  both  that  said  machine  was  a  '^farming 
utensil,"  and  that  it  was  exempt  from  said  execution;  and  we 
are  now  asked  by  the  plaintiff  in  error  to  reverse  these  rulings 
of  the  court  below. 

Unfortunately  for  the  plaintiff  in  error,  there  is  nothing  in 
the  record  brought  to  this  court  that  shows  what  kind  of  a 
machine  a  '^  McCormick  Advance  Reaper  and  Mower  "  is.  We 
suppose  however  that  it  differs  from  a  scythe,  a  sickle,  or  a 
cradle.  In  fact,  outside  of  the  record  we  know  this  to  be 
true;  but  still  the  record  does  not  show  it  But  taking  our 
own  knowledge  of  what  a  ^'  McCormick  Advance  Reaper  and 
Mower"  is,  we  would  say  that  we  think  it  is  a  ^^fitrming  uten- 
sil" within  the  meaning  of  ttie  exemption  laws;  and  under 
the  oircumstances  of  this  case  we  think  it  was  exempt  from 
said  execution.  We  know  of  no  reason  why  it  should  not  be' 
exempt  from  an  execution  issued  on  a  judgment  rendered  on 
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a  promissory  note  given  for  the  purcbase-money,  as  well  as 
from  any  other  execution.  The  plaintiff  in  error  has  not  ftir- 
nished  us  with  any  such  reason,  and  the  statute  does  not 
make  any  difference  between  the  execution  issued  in  this  case 
and  executions  issued  on  judgments  not  rendered  for  purchase- 
money. 
The  judgment  of  the  court  below  will  be  affirmed* 

All  the  Justices  concurring. 


Danibl  B.  Hutt  y.  Thomas  B.  Bullbnb  et  oL 

Homsbtbad;  Atiacihment'lAen,  Brfore  Occupancy  om  Homestead,  Whsre  an 
order  of  attachment  is  levied  upon  the  unoccupied  land  of  a  debtor,  and 
afterward  the  debtor  moyes  upon  the  land  with  his  family  and  resides 
thereon,  and  oecnpies  the  same  as  a  homestead,  he  does  not  thereby  de- 
feat or  destroy  the  attachment-lien  ptrevionsly  existing  on  the  land;  but 
such  lien  remains  thereon,  and  is  prior  in  right  to  the  homestead  lien. 
IChiek  9.  WiUetU,  2-384;  BuIUm  v.  HiaU,  12-98;  Eobiman  v.  Wilson,  IS^Qb; 
Ashion  «.  Ingle,  20-676.] 

Mrror  from  WyandoUe  District  Churt. 

This  case  grew  out  of  the  case  of  Bullene  v.  Siait^  reported 
in  12  Kas.  98.  After  the  decision  of  this  court  in  the  former 
case,  the  plaintiff  therein,  Balleney  caused  the  property  previ- 
ously attached  in  that  action,  (and  in  which  he  had  recovered 
judgment,)  to  be  sold  under  such  judgment  at  the  sheriff's 
sale,  and  the  property  was  bid  in  by  BuUene.  The  sale  was 
confirmed,  and  a  sheriff's  deed  was  issued  to  the  purchaser, 
who  thereupon  demanded  possession.  SuUi  refused  to  sur- 
render possession,  whereupon  Bullens  brought  this  action  be- 
fore a  justice  of  the  peace  for  unlawful  detention.  The  case 
went  to  the  district  court,  where  JSkM  again  interposed  his 
homestead  right  as  a  defense.  The  district  court,  at  Septem- 
ber Term  1874,  found  in  favor  of  BuUene,  and  gave  judgment 
in  his  favor,  and  Wait  brings  the  case  here. 
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/.  B.  Sharp y  and  D.  B.  JBtatty  {or  plaintiff  in  error. 
Edward  L.  Bartletty  for  defendant  in  error. 

By  the  Oonrt,  Horton,  C.  J. :  The  question  presented  in  this 
case,  concerning  the  claim  of  the  plaintiff  in  error,  that  the 
property  for  which  suit  was  brought  is  the  homestead  of  said 
Hiatt,  and  exempt  from  attachment-lien,  was  before  the  court 
in  July  1878,  and  decided  adversely  to  him.  Btdlene  v.  Watty  12 
Eas.  98.  Within  that  decision,  the  judgment  of  the  district 
court  must  be  affirmed. 

Valentinb,  J.,  concurring. 

Brbwsb,  J.,  not  sitting  in  the  case.  , 


John  T.  Ebnnbdt  y.  Aonbs  H.  Tatlob  el  oL 

pBTinoK;  SuMdency,  in  Action  to  Enforce  Tnut,    In  an  action  to  enforce  a 
trost,  a  petition  which  aUeges  that  B.  received  certain  moneys  from  A. 
''for  the  purpose,  and  with  the  express  understanding,  that  he  should  ) 
invest  the  same  for  A.  in  a  farm,  store,  or  other  husiness/'  and  that  he  * 
purchased  certain  described  real  estate  therewith,  and  took  the  title  in  • 
his  own  name,  and  thereafter  denied  that  A.  had  any  right  or  interest 

-  therein,  sufficiently  charges,  as  against  any  objection  raised  by  demurrer, 
that  B.  took  the  title  in  his  own  name  without  the  consent  of  A.,  to  bring 
the  case  within  the  first  clause  of  section  S  of  the  act  of  1862  and  1868 
concerning  trusts  and  powers.  [Xyoni  v.  Bodenhamer,  7-476;  DraniUn  «• 
OoUeyy  10-260;  Main  v.  Payne,  17-608,  and  cases  cited;  Kennedy  «.  Kennedy, 
25-16L] 

Mror  from  Linn  District  Court. 

AonoN  by  Agnes  JET.  Taylor y  James  W.  Kennedy y  and  six  others, 
as  plaintiffs,  against  John  T.  Kennedy y  as  defendant.  The  actiou 
was  to  enforce  a  trust.  All  the  parties,  plain  tifi  and  defend* 
ant,  are  children  and  heirs-at-law  of  Alice  Kennedy,  deceased, 
relict  of  John  Kennedy,  who  died  in  1868.  Said  John  and 
said  Alice  both  died  intestate.  The  district  court,  at  Novem- 
ber Term  1876,  sustained  a  demurrer  to  plaintiflb'  petition,  and 
defendant  brings  the  case  here. 
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Sdwyn  Douglas,  and  J.  D.  Snoddy,  for  plaintfff  in  error ; 

1.  The  matters  of  feet  pleaded  in  the  petition  do  not  show 
John  T.  Kennedy  to  have  been  in  1866  the  trustee  of  an  ex« 
press  trust,  or  to  have  done  such  acts  in  relation  to  the  prop- 
erty described  in  the  petition  as  from  which  the  law  will  imply 
a  trust  in  favor  of  Alice  Kennedy.  (Comp.  Laws  of  1862,  page 
897.)  The  averments  of  the  petition  do  not  bring  this  case 
within  either  of  the  three  classes  provided  for  in  section  8  of 
the  said  act  on  trusts  and  powers.  There  is  no  averment  in  . 
the  petition  that  John  T.  Kennedy  took  conveyances  to  him- 
self without  the  consent  of  Alice  Kennedy,  through  whom,  by 
inheritance,  the  plaintiffs  below  claim;  nor  can  such  meaning 
be  fairly  gathered  from  the  whole  petition.  Nor  does  the  pe- 
tition aver  that  John  T.  Kennedy,  in  violation  of  some  trust, 
purchased  the  lands  with  money  not  his  own.  In  fact,  one 
would  infer  from  the  petition  that  if  he  acted  as  agent  or  trus- 

:tee  in  purchasing  the  land  that  he  pursued  his  power  faith- 
. fully ;  nor  is  there  in  the  petition  any  averment  that  by  agree- 
ment, and  without  any  fraudulent  intent,  he  was  to  hold  the 
land  in  trust  for  Alice  Kennedy. 

2.  As  express  trusts  concerning  lands  can  only  be  created 
by  writing,  and  as  there  is  no  such  averment  of  any  writing 
creating  the  trust  claimed  in  this  case  in  the  petition,  it  cannot 
be  claimed  that  John  T.  Kennedy  is  the  trustee  of  an  express 
trust  7  Kas,  466;  10  Kas.  260;  17  Kas.  608. 

Dean  S.  KeUey,  for  defendants  in  error: 

The  plaintiff  in  error  demurred  to  the  petition  of  plaintiffs 
below.  The  conrt  overruled  demurrer,  and  the  defendant  took 
time  to  answer,  and  no  judgment  has  yet  been  rendered  in  the 
case.  The  petition  in  error  should  therefore  be  dismissed. 
Oen.  Stat  786,  §642;  8  Mo.  619;  48  Mo.  216;  6  Mo.  17;  Free- 
man  on  Judgments,  §12;  9  Wis.  169;  8  Wis.  862. 

The  opinion  of  the  court  was  delivered  by 

Bkbwsb,  J. :  A  demurrer  to  the  petition  filed  in  this  case  in 
the  district  court  was  overruled,  and  from  such  ruling  plainti^ 
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in  error  brings  this  proceeding  in  error.  The  defendants  in 
error  object  that  this  proceeding  is  premature,  as  no  final 
judgment  has  yet  been  entered.  They  overlook  the  plain 
provision  of  the  statute,  which  authorizes  the  review  in  this 
court  of  a  decision  on  a  demurrer.  (Gen.  Stat.,  p.  786,  §542  of 
civil  code.)  We  are  compelled  therefore  to  examine  the  peti- 
tion, to  see  whether  it  states  a  cause  of  action;  and  in  this  ex- 
amination we  are  furnished  no  assistance  by  the  brief  of  coun- 
sel for  defendants  in  error. 

■ 

The  petition  alleges,  that  John  Kennedy  died  intestate  in 
Ohio,  in  1868,  leaving  a  widow  and  several  children,  of  whom 
defendant  was  one;  that  said  John  Kennedy  left  about  |1,000 
of  personal  property;  that  there  was  no  administration;  that 
bis  widow,  together  with  the  children,  continued  his  business 
until  1866,  at  which  time  the  property  amounted^  profits  and 
all,  to  about  |8,800,  and  that  the  business  was  carried  on  in 
the  name  of  the  widow;  that  in  1866,  the  defendant,  by  con- 
sent of  his  mother  and  the  said  children,  took  and  received 
four  hundred  dollars  of  said  property,  *^  for  the  purpose  and 
with  the  express  understanding  that  he  should  invest  the 
same  for  their  said  mother  in  a  farm,  store,  or  other  business, 
p,nd  that  he  was  also  to  use  as  much  more  of  the  moneys 
aforesaid  as  were  sufficient  and  necessary  to  purchase  a  home, 
store,  or  other  business,  and  when*  he  had  settled  upon  such 
business  or  farm  he  was  to  notify  his  said  mother  and  said 
children,  who  were  then  to  remove  to  such  place  in  Kansas  as 
he  should  locate."  The  petition  further  alleges  the  receipt  of 
the  balance  of  the  property  by  said  defendant  under  said  ar- 
rangement, his  purchase  therewith  of  certain  real  estate,  de- 
scribing it,  in  his  own  name,  the  removal  of  the  family  to 
Kansas,  the  death  of  the  widow,  leaving  as  heirs  the  plaintiflb 
and  defendant,  and  the  subsequent  denial  by  defendant  of  all 
right  and  interest  on  the  part  of  plaintiffii  in  said  property. 
Was  the  demurrer  properly  overruled?  "We  think  it  was. 
Whatever  criticism  may  be  placed  uprn  the  language  of  the 
petition  for  lack  of  precision  and  definitenesb,  the  fair  intend- 
ment is,  that  defendant  received  money  from  his  mother  and 
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her  other  children  under  an  agreement  to  invest  the  same  in 
property  in  her  name  and  for  her  benefit,  and  that  he  need 
said  money  in  defiance  of  said  agreement  in  the  purchase  of 
the  specified  property  in  his  own  name.  This  brings  the  case 
within  the  provisions  of  sec.  8  of  the  act  of  1862  concerning 
trusts  and  powers.  (Comp.  Laws,  p.  898;  Gen.  Stat  1868, 
p.  1097.)    Sections  6  and  8  of  that  act  read : 

"Sec  6.  "When  a  conveyance  for  a  valuable  consideration  is 
made  to  one  person,  and  the  consideration  therefor  paid  by 
another,  no  use  or  trust  shall  result  in  favor  of  the  latter,  but 
the  title  shall  vest  in  the  former,  subject  to  the  provisions  of 
the  next  two  sections/' 

"  Sbo.  8.  The  provisions  of  the  section  next  before  the  last 
shall  not  extend  to  cases  where  the  alienee  shall  have  taken 
an  absolute  conveyance  in  his  own  name  without  the  consent 
of  the  person  with  whose  money  the  consideration  was  paid; 
or  where  such  alienee,  in  violation  of  some  trust,  shall  have 
purchased  the  land  with  moneys  not  his  own.'*    »    *    ♦ 

Now  in  the  case  at  bar  the  defendant  took  the  conveyance 
in  his  own  name  without  the  consent  of  the  parties  paying 
the  money,  and  he  did  so  in  violation  of  the  trust  reposed  in 
hira.  Perhaps  it  may  be  said  that  the  purchase  was  not  in 
violation,  but  in  execution,  of  a  trust — the  only  violation  be- 
ing in  placing  the  title  in  the  wrong  party — and  that  there- 
fore the  latter  clause,  quoted  of  the  section  has  no  application. 
Be  that  as  it  may,  (though  we  remark  that  the  entire  section 
was  enacted  in  furtherance  of  justice,  and  to  prevent  fraud, 
and  is  not  to  be  subjected  to  a  strict  and  narrow  construction,) 
we  think  it  comes  within  the  scope  of  the  first  clause.  'He 
took  the  conveyance  in  hid  own  name,  without  the  consent  of 
the  parties  whose  money  paid  the  consideration.  The  want 
of  consent,  it  is  true,  is  not  in  so  many  words  affirmed,  but  it 
is  plainly  implied,  and  is  a  fair  inference  from  the  form  of  the 
allegation.  The  fcMrm  of  the  charge  is,  that  he  took;  money 
upon  a  trust,  and  an  agreement  to  do  one  thing,  and  did  an- 
other. Whatever  therefore  might  be  Hie  subsisquent  approval 
of  his  coDduct,  the  acty  when  done,  was  not  the  act  the  parties 
wished  and  intended  should  be  done.    It  w:iu9,  when  done, 
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done  without  their  consent  l4/(m8V.Bodmhamery7'KBa.476;, 
Franklin  v.  ChUey,  10  Kae.  260. 

This  is  the  only  question  presented  hy  counsel  in  their  brief^ 
and  that  being  correctly  decided  by  the  district  court,  the  judg^ 
ment  will  be  affirmed. 

All  the  Justices  concurring. 


John  Emslib  y.  Oitt  of  Lbavbnworth. 

1.  Plbadimo;  Petition;  ExecuUd  OordracL    After  full  performonoe  by  the 
.  plaintiff  of  the  terms  of  an  express  contract,  and  when  nothing  remain* 

unexecuted  but  the  defendant's  obligation  to  pay,  the  former  may  frain» 
his  cause  of  action  upon  the  express  stipulation  of  the  contract,  or  h» 
may  rely  upon  the  implfed  promise  to  make  such  payment,  and  to  that 
end  may  resort  to  a  petition  identical  with  the  ancient  common  counts. 
IMeagher  v.  Morgan,  3-872;  Clark  v.  Fauky,  3-889;  W.  P.  Cb. «.  MeMunay, 
24-66, 67;  Barcnt  v.  Brotm,  26-411.] 

2.  —— .  In  the  latter  case,  notwithstanding  the  petition  presents  but  a 
claim  for  the  value  of  the  work  done,  resort  may  be  had  to  the  contract 
as  conclusive  evidence  of  such  value.    [Henlig  v.  Trud  Cb.,  28-620.] 

B. So  also,  if  changes  are  made  by  mutual  consent  from  the  origl* 

nal  plan,  the  contract  controls  so  far  as  it  can  be  traced. 


.SfTor  from  Leavenworth  District  Court. 

All  necessary  &cts  and  proceedings  are  sufficiently  stated 
in  the  subjoined  opinion.  The  district  court,  at  February 
Term  1874,  gave  judgment  in  favor  of  Enutiey  plaintiff,  for 
|260.  He  claimed  in  his  petition  the  sum  of  $6,444.26,  and 
interest;  and  now  complains  that  the  judgment  rendered  wa» 
too  small,  and  he  brings  the  record  here  for  review. 

CUmgk  ^  Wheaij  for  plaintiff: 

The  district  court  held,  because  the  petition  was  not  drawi» 
upon  the  contract  mentioned  in  the  answer,  that  although  the 
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city  in  its  contract  set  np  the  contract  in  hoBc  verba^  between 
itself  and  BuUen,  and  the  assignment  of  said  contract  by 
Bullen  to  plaintiff  of  the  masonry  portion  of  said  contract, 
and  the  city  engineer's  assent  to  sach  assignment,  none  of 
which  were  denied  in  the  reply,  and  that  whatever  work  was 
done  by  plaintiff,  was  done  under  that  contract,  yet  the  con- 
tract had  nothing  whatever  to  do  with  the  case,  and  the  city 
was  not  bonnd  by  it  It  also  held,  that  although  the  original 
contractor,  Bnllen,  offered  and  agreed  to  build  the  bridge  for 
15,400  in  cash,  or  |10,800  in  five-year  bonds,  or  |14,000  in 
ten-year  bonds,  and  although  the  city  accepted  the  proposal 
of  110,800  in  five-year  bonds,  rather  than  |5,400  in  cash,  that 
for  any  additional  work  oyer  and  aboye  that  provided  for  by 
the  contract,  the  plaintiff  was  bound  to  give  the  city  credit  for 
all  bonds  paid  to  him  on  extra  work  as  for  so  much  cash.  In 
each  proposition  the  court  en^e<L 

1.  Where  there  has  been  a  special  contract,  the  whole  of 
which  has  been  executed  on  the  part  of  plaintiff,  and  the 
time  of  payment  on  the  other  side  has  passed,  a  suit  may  be 
brought  on  the  special  contract,  or  a  general  assumpsit  may 
be  maintained;  and  in  the  last  case  the  measure  of  damages 
will  be  the  rate  of  recompense  fixed  by  the  special  contract 
2  Wallace,  1^-9;  7  Cran(;h.  299.    And  to  the  same  effect  are, 

8  Kas.  878;  14  Grat  447-455;  7  Wend.  109;  11  Wheat  237; 

9  Peters,  541;  2  Binney,  4;  5  Serg.  &  R  19;  4  Oilman,  92 

10  Mass.  287;  19  Pick.  496;  8  Humph.  46;  4  Md.  441,  491 
2  P.  A.  Browne,  225;  1  Bac.  Abr.  880;  1  Bos.  &  Pul.  897;  12 
East,  1;  2  Barn.  &  Aid.  481;  1  Kew  Rep.  880;  Holt,  286;  6 
Espinasse,  269;  1  Starkie,  185;  9  Moore,  28. 

2.  If  there  has  been  a  special  contract  which  has  been  altered 
or  deviated  fix>m  in  particulars  by  common  consent,  general 
assumpsit  will  lie  when  the  work  has  been  performed;  and  in 
such  case,  if  the  original  contract  has  not  been  wholly  lost 
sight  of  in  the  work  as  executed,  the  rates  of  recompense  fixed 
by  it  shall  be  the  measure  of  damages  as  to  those  parts  in 
which  it  can  be  traced  in  the  performance;  and  for  the  new  or 
a±ra  worky  the  recovery  shall  be  upon  a  quantum  meruit:  2 
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Smith's  Lead.  Cases,  42;  4  Wend.  286;  14  Wend.  87;  2  Bay, 
401;  1  Littell,  179;  8  J.  J.  Marsh.  689;  12  La.  An.  621;  23 
La.  An.  624;  11  B.  Monroe,  169. 

8.  If  such  is  the  law  at  common  law,  it  also  holds  good 
nnder  the  code;  8  Kaa.  872;  1  Nash's  PI.  &  Pr.,  4th  ed.,  128; 
8  Sanf.  Sup.  Ct.  696;  10  How.  Pr.  158;  14  B.  Monroe,  84; 
Seney*8  Ohio  Code,  100,  notes  1,  6,  6,  21. 

4.  Extra  work  is  presumed  to  be  done  at  the  same  price  and 
on  the  same  terms  as  the  work  under  the  original  contract. 
2  Pkrs.  Cont.  57;  12  Iredell  Law,  82,  282;  4  Comst.  888,412; 
18  Mete.  42;  86  Me.  92. 

6.  As  Bullen  assigned  that  portion  of  the  contract  that  was 
for  masonry  to  Emslie,  and  consented  that  the  city  should  pay 
him  17,000  of  the  contract-price  for  said  work,  which  assign* 
ment  was  consented  to  by  the  city  engineer,  then  such  assign- 
ment  and  consent  is  prima  fade  evidence  of  the  value  of  the 
work — and  the  bid  of  Bullen  is  also  admissible  as  evidence, 
and  the  court  erred  in  rejecting  it.  4  Kas.  482;  5  Kas.  663;  1 
Blackf.  825;  19  Ind.  811;  1  Phil.  Ev.  184. 

6.  Now  BoUen  contracted  with  the  city  to  do  certain  work 
for  it,  for  110,800  in  Leavenworth  city  bonds,  running  five 
years,  and  drawing  seven  per  cent,  per  annum  interest.  A 
certain  proportion  of  this  work  he  assigned  to  plaintiff,  and 
for  which  work  thus  to  be  done  by  plaintiff  he  was  to  receive 
$7,000  of  the  110,800  bonds  agreed  upon  between  the  city  and 
Bullen  as  the  contract-price.  To  this  arrangement  the  city 
engineer  assented — so  that  thereafter,  as  to  the  part  of  the 
contract  assigned,  plaintiff  was  subrogated  to  all  the  rights 
that  Bullen  had,  and  was  subjected  to  all  the  liabilities  which 
Bullen  had  assumed  under  said  contract.  One  of  those  rights 
undoubtedly  was  to  receive  pay  for  any  extra  work  done  under 
said  contract  at  the  same  price  and  on  the  same  terms  as  for 
the  work  under  the  original  contract  There  is  a  great  differ- 
ence between  agreeing  to  do  certain  work  at  a  certain  price 
payable  in  bonds,  and  agreeing  to  do  that  work  at  a  certain 
price  payable  in  cash,  and  after  the  work  is  done' being  forced 
to  receive  the  pay  in  bonds  at  one  hundred  cents  on  the  dollar. 
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It  ia  coDcededy  as  we  understand,  that  the  cil^  had  the  authority 
to  let  the  contract  to  Bnllen  in  this  case  for  |10,800  payable  in 
bonds,  although  it  was  ofiered  the  same  work  and  material  by 
the  same  party  for  one-half  that  amount  payable  in  cash ;  and 
yet  the  district  oourt  held,  and  instructed  the  jury,  that  if  any 
extra  work  was  done,  and  that  work  was  paid  for  in  the  same 
sort  of  bonds  as  mentioned  in  the  original  contract,  the  plaintiff 
must  give  the  city  credit  for  the  bonds,  dollar  for  dollar,  as  if 
they  were  cash.  That  is  to  say — if  it  were  admitted  that  the 
work  that  Emslie  did  on  account  of  changes  and  additions 
was  just  twice  as  much  as  the  contract  called  for,  and  there- 
fore worth  just  twice  as  much  as  the  contract-price,  then  Bms- 
lie  would  be  entitled  to  the  |7,000  bonds  as  the  ecntraeUprke^ 
and  as  the  extra  work  was  only  worth  ^,500  in  cash,  and  as 
he  had  to  receive  each  dollar  of  bonds  over  the  contract  price 
as  cash,  then  whenever  the  city  paid  him  18,500  more  m  hond$ 
it  would  have  paid  him  in  full.  Surely  this  is  neither  juflt, 
right,  nor  honest,  and  cannot,  it  seems  to  us,  be  law. 

7.  The  district  court  we  think  erred  in  the  trial  of  the  cause 
below  in  two  essential  particulars:  Because  the  petition  was 
not  drawn  upon  the  written  contract  between  Bullen  and  the 
dty,  because  it  was  not  set  up  in  the  petition,  and  the  work 
alleged  to  be  done  under  it,  the  court  held  that  the  contract 
had  nothing  to  do  with  the  case;  or,  to  use  the  exact  words 
of  the  court,  "It  is  the  right  of  the  city,  plaintiff  having 
ignored  the  contract  in  his  petition,  to  similarly  abandon  the 
contract."  Second,  the  court  held,  and  made  all  the  rulings 
in  the  trial  of  the  cause  on  the  theory,  that  all  bonds  of  the 
city  of  Leavenworth  paid  to  Emslie  over  and  above  the  $7,000 
bonds  mentioned  in  the  assignment  by  Bullen  to  Emslie, 
were  paid  to  him,  and  received  by  him,  as  cash— that  Emslie 
was  only  entitled  to  what  the  work  was  reasonably  worth  in 
cash,  and  if  he  received  bonds  instead  of  cash,  he  did  so  at  his 
own  risk  and  expense,  although  they  were  worth  only  fifty 
cents  on  the  dollar.  We  contend  that  as  the  city  agreed  to 
pay  Bullen  |10,809  in  bonds  for  work  which  he  had  agreed  to 
do  for  $5,400  in  cash;  and  as.  Eniislie  was  subrogated  to  tb^ 
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rights  of  BuUen  under  the  contract,  bo  far  aa  the  masonry 
work  extended,  that  for  any  extra  work  over  and  ahove  the 
contract,  Emslie  was  entitled  to  pay  at  the  same  rate  as  that 
agreed  to  be  paid  ander  the  contract — that  is  to  say — if  paid 
in  bonds  of  the  description  mentioned  in  the  contract,  he  was 
entitled  to  twice  as  many  of  them  as  he  would  have  been  had 
he  been  paid  therefor  in  cash. 


Taylor  ^  OiUpatrickj  for  defendant: 

1.  The  court  below  instructed  the  jury,  "  If  the  jury,  from 
the  evidence,  believes  that  the  value  of  the  work  and  masonry 
done  by  Emslie  does  not  exceed  the  sum  of  |12,916,  and  that 
before  the  institution  of  this  suit  the  defendant  paid  to  said 
Emslie  in  cash  and  Leavenworth  city  bonds  the  sum  of 
$12,916,  then  you  must  find  for  the  defendant*'  The  instruc- 
tion accepts  the  ease  as  stated  by  the  plaintiff — a  civil  action 
for  the  value  of  work  and  labor  and  materials  furnished,  inde- 
pendent of  any  special  contract.  The  court  below  took  the 
plaintiff  at  his  word.  It  is  settled  on  principle  and  authority^ 
'*  that  the  nature  of  the  cause  of  action  is  determined  by  the 
allegations  of  the  petition,,  or  complaint,  so  that  the  inquiry 
need  never  be  extended  beyond  the  first  pleading  in  the  suit. 
Pomeroy  on  B.  605,  §569;  Gould  on  PI.,  ch.  2,  §§27,  28; 
ch.  8,  §§  65,  66.  The  plaintiff  claims  that  his  unverified  reply 
is  an  admission  of  the  contract,  so  that  the  answer  setting  up 
the  contract  becomes  a  part  of  his  cause  of  action.  This  is  a 
^^ departure''  in  pleading,  and  obnoxious  to  all  rules.  Gould's 
PI.,  ch.  8,  §§66,  66;  2  Wait's  Pr.  442. 

2.  But  if  the  rule  so  strenously  insisted  on  by  plaintiff  were 
true,  that  the  contract-price  is  the  rule,  so  far  as  it  can  be 
traced,  then  he  has  no  ground  of  complaint,  for  in  every  esti- 
mate by  the  engineer,  the  amount  of  the  original  contract  to 
be  paid  by  the  city  to  plaintiff,  as  assignee  of  Bullen,  the 
contractor-in-chief,  |7,000  was  stated  as  certain,  and  the  extra 
work  was  fixed  at  |6,916,  making  the  total  amount  paid  by 
the  defendant,  to-wit,  |12,916. 
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The  praintiff  however  lays  his  action  in  general  assumpsit, 
and  he  is  bound  by  the  state  of  facts  set  forth  in  the  petition. 
2  Smith's  Lead.  Cases,  6th  ed.  51.  And  yet  the  plaintiff,  in 
indebitatus  assumpsiij  relies  on  his  right  under  the  ccniraeL 
Misguided  by  *'the  confusion  and  obscurity  which  exist  in  the 
books,  in  relation  to  this  matter  of  special  and  general  assump- 
sits,'* the  plaintiff  sought,  by  the  agency  of  a  jury,  to  recover 
a  large  sum  for  his  labor  and  materials,  on  a  quantum  meruitj 
and  then  under  the  original  contract,  to  recover  double  that, 
amount  in  bonds  of  the  city.  We  submit  that  "  this  is  neither 
just,  right,  nor  honest,"  and  as  sufficiently  appears  from  the 
authorities,  cannot  be  the  law.  , 

8.  The  city  authorities  had  no  power  to  make  such  a  con- 
tract. The  whole  transaction  was  void.  The  plaintiff  con- 
tends that  he  is  entitled  to  the  benefit  of  the  contract  as  it  was 
made;  that  is  to  say,  for  every  dollar's  worth  of  work  done, 
he  should  receive  two  dollars  in  city  five-year  seven-per-cent 
bonds.  To  this  the  defendant  replies,  that  such  a  contract 
cannot  be  enforced;  nor  can  it  be  the  rule  of  damages  in  this 
action.  Such  an  agreement  is  ultra  vires,  and  usurious.  This, 
it  is  submitted,  is  fatal  to  the  plaintiff's  pretensions  in  the 
premises.  He  was  bound  to  know  the  powers  of  the  munic- 
*  ipalily  with  which  he  dealt.  Such  a  contract  was  prohibited 
by  law.  Charter  of  1868,  sec.  87;  19  Iowa,  199;  4  Cent  Law 
Jour.  247,  890;  10  Cal.  278;  2  Dillon  Ct  Ct.  498;  22  Iowa, 
696;  25  Iowa,  447. 

4.  As  to  the  testimony  rejected,  little  need  be  said.  It  was 
rejected  as  incompetent,  and  as  evidence,  it  was  so.  The 
court  held  that  the  city  could  not  dispose  of  its  bonds  at  fifty 
cents,  and  hence  any  estimate  made  by  the  engineer,  under 
the  terms  of  that  contract,  was  incompetent.  Then  it  was  not 
responuve  to  the  issues  in  the  case.  The  plaintiff,  in  his  peti- 
tion, ignored  the  contract,  and  yet  it  is  insisted  that  the  con- 
tract shall  be  the  rule  of  estimate  and  payment.  The  city 
ooold,  bat  did  not,  rely  on  the  contract  in  fixing  the  maximum 
of  the  recovery.  The  transcript'  shows  that  the  estimate  of- 
fered in  evidence  was  excluded  under  the  objection,  '^that  it 
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did  not  tend  to  prove  the  plaistiff's  case/'  and  the  court  said 
it  may  be  competent  in  rebuttal,  but  was  not  so  offered.  The 
ruling  was  consistent  with  the  general  view  the  court  took  of 
the  case,  that  the  contract  was  ignored  by  both  parties* 

The  court  below  may  have  given  erroneous  instructions  in 
some  particulars,  yet  we  think  complete  justice  has  been 
done;  that  the  verdict  is  conclusive.  The  jury  evidently 
thought  the  plaintiff  had  been  paid  in  full,  except  the  trifling 
sum  found  due,  and  the  judgment  should  not  be  reversed. 
The  plaintiff  can-  have  sustained  no  injury  by  erroneous  in- 
structions, and  the  course  taken  at  the  trial,  as  he  could  in 
no  event  re-cover  on  the  facts  in  the  case.  This  action  was 
commenced  in  August  1871 — the  facts  occurring  in  1868. 
It  was  tried  in  February  1874.  And  now,  after  three  suo- 
oessive  changes  in  the  legal  representatives  of  defendant,  and 
when  the  facts  have  grown  dim  in  the  memory  of  all,  the 
plaintiff  comes  fishing,  and  throws  his  bait  to  this  honorable 
court.  We  submit,  that  on  welUestablished  principles  he  is 
entitled  to  no  relief. 


The  opinion  of  the  court  was  delivered  by 

Brewbr,  J.:  In  February  1868,  the  city  of  Leavenworth 
made  a  contract  with  J.  A.  BuUen  to  biiild  a  bridge  on  Main 
street,  across  Three-mile  creek,  for  f  10,800,  payable  in  five-year 
fiutementof     bouds.     Thc  cxcavatiou  and  mason  work  therein 
^'^  was,  with  the  consent  of  the  city,  assigned  to  the 

plaintiff.  The  bridge  was  built,  and  accepted  by  the  city. 
Changes  were  made  by  the  city  engineer  in  the  plans  and 
specifications,  which  largely  increased  the  amount  of  the  ma- 
sonry and  excavation.  On  a  final  report  of  the  city  engi« 
neer,  the  city  paid  plaintiff  $12,900  in  five-year  bonds,  and 
siicteen  dollars  in  cash.  Blaintiff  claiming  that  he  was  entitled 
to  some,  six  or  seven  thousand  dollars  more,  brought  this  ao> 
tion.  In  his  petition  he  did  not  count  on  the  contract,  but 
alleged  in  the  form  of  one  ci  tl^e  old  common  counts  a  general 
indebtedness  for  work  and  labor.    The  dty  answered  aeltingi 
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up  the  contract,  and  assignment,  and  alleging  that  all  work 
was  done  under  the  contract,  and  fally  paid  for.  An  anveri- 
fied  reply  was  filed. 

The  district  court,  upon  the  trial,  ruled  substantially,  that 
the  contract  was  outside  the  case;  that  the  plaintiff  by  the 
form  of  his  petition  had  abandoned  the  contract,  and  was 

L  pmhiob:  oom.  ^^^^S  ^^^  ^®  valuc  of  tho  work  done,  and  generally 
BMeoaBto.     limited  the  testimony  to  the  quantity  of  work,  its 
acceptance,  and  value.    The  instructions  followed  these  rul- 
ings, and  discarded  the  contract    In  this  was  error.    What- 
ever criticism  may  be  placed  upon  such  pleadings,  as  involving 
a  departure  from  the  true  spirit  of  code  pleading,  they  are 
almost  uniformly  sustained  by  the  code  authorities.     It  is  said 
by  Pomeroy  in  his  work  on  Remedies  and  Remedial  Rights, 
section  548:  ^^Not  only  have  the  courts  in  this  manner  sanc- 
tioned the  use  of  the  common  counts  as  appropriate  modes  of 
setting  forth  the  plaintiff's  cause  of  action;  they  have  also 
held  that  another  rule  of  the  old  practice  is  still  retained  by 
the  codes.    The  rule  thus  declared  to  be  in  force  is  the  follow- 
ing: When  the  plaintiff  has  entered  into  an  express  contract 
with  the  defendant,  and  has  fully  performed  on  his  part,  so 
that  nothing  remains  unexecuted  but  the  defendant's  obliga- 
tion to  pay,  he  may  if  he  please,  sue  upon  the  defendant's  im- 
plied promise  to  make  such  payment,  rather  than  upon  the 
express  undertaking  of  the  original  contract;  and  to  that  end 
he  may  resort  to  a  complaint  or  petition  identical  with  the 
ancient  common  counts.'^    In  support  of  this  he  cites  in  a 
note,  a  large  number  of  authorities.    In  the  case  of  Columbia 
Bank  v.  Putierson's  AdmWSy  7  Cranch,  299,  the  supreme  court 
of  the  U.  S.,  by  Story,  J.,  says:  "We  take  it  to  be  incontro- 
vertibly  settled,  that  mdebiiatus  assumpsit  will  lie  to  recover  the 
stipulated  price  due  on  a  special  contract,  not  under  seal, 
where  the  contract  has  been  completely  executed;  and  that  it 
is  not  in  such  case  necessary  to  declare  upon  the  special  agree- 
ment   In  the  case  before  the  court,  we  have  no  doubt  that 
mdebUaius  assumpsit  was  a  proper  form  of  action  to  recover,  as 
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well  for  the  work  done,  under  the  ccniraei  of  1804^  as  for  the 
1  oontnm. «».  ^^^^  VDork.    It  may,  therefore,  safely  be  admitted 

troll  priot.  ^Yi2ki  where  there  is  a  special  agreement  for  build- 
ing a  house,  and  some  alterations  or  additions  are  made,  the 
special  agreement  shall,  notwithstanding,  be  considered  ae 
substituting  so  far  as  it  can  be  traced/'  And  in  a  later  case, 
DermoU  v.  JoneSy  2  Wall.  1,  the  same  court,  by  Swayne,  J., 
uses  this  language:  '^  While  a  special  contract  remains  execu* 
torj/y  the  plaintiff  must  sue  upon  it  When  it  has  been  folly 
executed  according  to  its  terms,  and  nothing  remains  to  be 
done  but  the  payment  of  the  price,  he  may  sue  on  the  contract, 
or  irkdebUcdus  assumpsU^  and  rely  upon  the  common  counts.  In 
either  case  the  contract  will  determine  the  rights  of  the  par- 
ties."  And  such  seems  to  be  the  almost  unbroken  current  of 
the  authorities.  So  that,  though  the  petition  was  in  form 
simply  a  claim  for  the  value  of  work  done,  the  plaintiff  was 
at  liberty  to  introduce  the  contract,  and  rely  upon  its  terms  as 
controlling  evidence  of  value.  Not  only  is  this  true  as  to  the 
work  originally  specified  in  the  contract,  but  also  as  to  all 
extra  work,  done  by  mutual  consent,  so  far  as  the 
^  ^'  terms  of  the  contract  can  be  traced.  The  rule  is 
thus  stated  by  Sedgwick  in  his  work  on  the  Measure  of  Dam- 
ages, p.  222:  '^So  also,  where  work  is  done  under  a  special 
agreement  at  estimated  prices,  and  there  is  a  deviation  from 
the  original  plan  by  the  consent  of  the  parties,  the  contract  is 
made  the  rule  of  payment  as  far  as  it  can  be  traced,  and  for 
the  extra  labor  the  party  is  entitled  to  his  quantum  meruit.** 

This  error  compels  a  reversal  of  the  judgment,  and  a  new 
trial.  We  do  not  deem  it- necessary  to  consider  the  other 
questions  discussed  by  counsel,  for  this  error  involves  such  a 
radical  change  in  the  whole  scope  of  the  testimony,  and  the 
character  of  the  issues,  that  perhaps  none  of  those  questions 
may  be  of  any  practical  importance. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

HoRTONi  0.  J.,  concurring. 
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V^ALBimini,  J. :  I  concar  in  the  decision  of  this  oaee,  be- 
cause I  believe  that  the  decision  is  sustained  by  all  or  nearly 
all  of  the  authorities  in  other  states  where  they  have  codes 
similar  to  ours;  and  yet  it  seems  to  me  that  such  authorities 
have  gone  astray.    It  seems  to  me,  that  the  spirit  of  the  code, 
as  well  as  its  express  words,  requires  that  a  cause  of  action 
should  be  stated  by  making  ^'  a  statement  of  the  facts  consti- 
tuting the  cause  of  action,  in  ordinary  and  concise  language, 
and  without  repetition.''  (Code,  sec.  87.)    And  it  seems  to 
me,  that  where  a  cause  of  action  is  founded  upon  a  special 
contract,  and  upon  special  facts  and  special  circumstances,  the 
facts  constituting  such  cause  of  action — the  real  facts — cannot 
be  stated  in  ordinary  language  by  using  one  of  the  old  common- 
law  ^*  common  counts."    I  think  that  the  real  facts  constituting 
the  cause  of  action  should  be  stated  just  as  they  actually  oc- 
curred, and  that  to  resort  to  one  of  the  old  "  common  counts  ** 
to  state  a  cause  of  action  founded  upon  a  special  contract,  or 
special  fiicts,  is  not  to  state  the  real  facts  as  they  actually  oc- 
curred, but  is  yirtually  to  adopt  '^  fictions  in  pleadings,''  which 
have  been  expressly  abolished  by  the  code.  (Code,  sec.  116.) 
Therefore,  while  I  concur  in  the  decision  because  I  think  the 
authorities  sustain  it,  yet  I  must  express  my  regrets  that  such 
authoritieB  exist. 
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A*  B.  Smith,  Sheriffs  y.  James  Martin,  Assignee^  ^. 

1.  Rsnnur  of  Ofbicbb;  When  Amendment  Not  Allowed,  An  officer's  return 
on  a  writ  is,  to  aay  the  least,  as  against  him  prima  facte  correct,  and  he 
should  not  he  allowed  to  amend  it,  until  he  makes  it  clear  that  there  ia 
error  in  it,  especially  when  the  effect  of  the  amendment  is  to  diminish 
hia  own  Uahility,  and  more  especially  when  the  party  in  whoee  iayor 
the  return  was  made,  resting  upon  the  faith  of  such  return,  would  suffer 
loss  by  the  amendment.  [Foreman  v.  Carter,  9-674;  Kirkwood  «.  Reedy, 
10-453 ;  Fay  v.  EdmieUm,  25-442 ;  Fay  v.  FdmieUm,  28-107.] 

■ 

2.  PaisuHFTiON;  Duty  of  Officer;  Cor^flicting  Testimony,  An  officer  ia  pre- 
sumed to  follow  the  law,  and  obey  the  orders  of  the  court;  and  this 
presumption  will  often  turn  the  scale  in  s  matter  of  oonfliding  teetip 
mony. 

Mrarfrom  Atchiscn  District  CovrL 

In  February  1875,  the  Atchison  Savings  Bank  recovered  a 
judgment  in  the  Atchison  district  court  against  John  Costello 
and  M.  M.  Herrington  for  |277,  and  costs.  On  this  judgment 
a  wnt  ot  execution  was  issued  to  Smithy  sheriff  of  Jeweill 
county.  For  the  alleged  failure  of  such  sheriff  to  properly 
execute  such  writ,  Martiriy  an  assignee  of  said  Atchison  Sav- 
ings Bank,  moved  to  amerce  such  officer.  The  district  court, 
at  March  Term  1877,  gave  judgment,  amercing  Smith  in  the 
sum  of  1297.25,  from  which  judgment  he  appeals,  and  brings 
the  record  here  on  error  for  review. 

W.  W.  Guihriey  for  plaintiff  in  error. 
Everest  ^  Waggenery  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbeweb,  J. :  This  was  a  proceeding  in  the  district  court  of 
Atchison  county,  to  amerce  the  plaintiff  in  error  as  sheriff  of 
Jewell  county,  for  negligence  in  respect  to  an  execution.  The 
testimony  was  all  in  writing,  and  was  somewhat  conflicting, 
suttmtntor  These  facts  are  however  undisputed:  On  29th  Sep- 
^"**  tember  1876,  execution  was  issued  from  the  Atchi- 

son county  district  court,  which,  on  4th  October  1875|  was 
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received  by  thfe  sheriff.  At  that  time  do  other  process  against 
the  defendant  on  the  judgment  was  in  the  sheriff's  hands. 
Shortly  thereafter  orders  of  attachment  against  said  defendant 
were  issned  from  the  district  court  of  Jewell  county  and  placed 
in  the  sheriff's  hands,  and  by  him  levied  upon  a  stock  of 
goods.  The  loss  of  priority  was,  as  claimed  by  thf^  sheriff,  by 
reason  of  the  attorney's  direction>  not  to  levy  the  execution 
nntil  further  orders.  The  goods  were  by  order  of  the  judge 
sold,  and  the  proceeds  amounted  to  about  |1,400,  several  times 
the  amount  of  defendant-in-error's  judgment  The  execution 
was  returned  26th  November  1875,  showing  the  receipt  of  an 
indemnifying  bond,  and  a  levy  subject  to  the  levy  under  the 
orders  of  attachment.  An  alias  execution  was  issued  on  the 
11th  of  January  1876,  which  reached  the  sheriff's  hands  on 
January  13th.  Motions  were  made  to  dissolve  the  attach- 
ments, and  these  motions  were  sustained,  to  take  effect  Janu- 
ary 14th,  at  which  time  the  sheriff  was  directed  to  return  the 
money  in  his  hands,  the  proceeds  of  said  sale,  to  the  judgment- 
debtor.  The  sheriff  returned  upon  this  last  execution  that  he 
had  collected  three  dollars,  and  no  more. 

Pending  the  motion  to  amerce,  the  sheriff  made  application 
for  leave  to  correct  the  return  on  the  first  execution  so  as  to 
LiAMuiiBcra.  show  that  he  had  demanded  an  indemnifying  bond 
*'^**'*  *  and  had  not  received  one,  and  therefore  had  re- 
fused to  make  any  levy.  This  application  was  refused.  In 
this  refusal  it  is  alleged  that  the  court  erred.  But  we  think 
not,  for  these  reasons:  When  an  officer  makes  a  return  upon 
process,  it  is,  to  say  the  least,  as  against  him  prima  facie  cor- 
rect, and  he  should  uot  be  permitted  to  amend  it  until  he 
makes  it  clear  that  it  was  erroneous.  This,  true  in  all  cases, 
is  especially  true  when  the  effect  of  the  return  as  first  made 
fixes  a  liability  upon  him,  and  the  amendment  would  operate 
to  relieve  him  from  liability.  And  still  more  true,  when  the 
party  in  whose  favor  the  return  was  made,  resting  upon  the 
&ith  of  the  return,  would  suffer  loss  by  the  amendment  .  Kow 
in  the  case  at  bar  the  return  was  made  in  November  1876,  and 
the  application  to  amend  in  May  1876.     The  effect  of  the  first 
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return  was  to  cast  a  liability  upon  the  sheriff;  of  the  proposed 
amendment,  to  relieve  him  therefrom*  The  plaintiff  in  the 
execution  might  well  rest  upon  the  first  return;  while  if  it 
had  been  as  in  the  proposed  amendment,  he  would  naturally 
have  taken  other  steps  to  collect  his  debt.  Upon  the  testi- 
mony it  would  seem  probable  that  the  sheriff  did  not  receive 
any  indemnifying  bond,  but  also  probable  that  one  was  pre- 
pared  and  forwarded  from  Atchison  to  Jewell  county,  to  be 
delivered  to  him  in  case  he  demanded  one,  and  probable  that 
both  before  and  after  the  issue  of  the  execution  he  stated  to 
plaintiff's  attorney  that  he  did  not  desire  an  indemnifying 
bond,  but  would  be  satisfied  if  they  would  agree  to  see  him 
through  and  save  him  harmless,  which  they  did.  Under  those 
circumstances  we  cannot  hold  that  the  district  court  erred  in 
refusing  to  permit  the  amendment. 

Did  the  court  err  in  holding  the  sheriff  liable?  We  think 
not.  Here  again  we  are  met  by  conflicting  testimony.  Two 
s.  Am«rcein«ni  wituesscs  tcstify  to  thc  cffcct,  that  on  18th  January 
•f  sheriff.  i87g^  when  the  last  execution  was  placed  in  his 
hands  he  stated  that  he  had  only  paid  out  |290  of  the  pro- 
ceeds of  the  sale,  which  would  leave  an  ample  amount  to 
cover  plaintiff's  execution,  while  the  sheriff  and  another  wit- 
ness  testify  that  some  five  hundred  dollars  were  paid  over  to 
the  attorney  for  Herrington  about  three  hours  before  the  ex- 
ecution reached  him.  Where  the  testimony  is  thus  conflict- 
ing, we  think  the  district  court  properly  rested  on  the  pre- 
sumption that  the  sheriff  obeyed  the  orders  of  the  court, 
rather  than  the  wishes  of  the  parties.  The  court  dissolved 
the  attachment,  and  ordered  the  money  to  be  returned  on  the 
14th.  The  duty  of  the  oflicer  was  to  obey  that  order.  The 
presumption  is  that  he  did.  And  the  district  court  might  well 
rest  upon  this  presumption  in  the  face  of  conflicting  testimony. 
We  think  it  properly  held  that  the  sheriff  had  moneys  of  the 
defendant  in  his  possession  which  it  was  his  duty  to  apply  on 
the  last  execution  when  he  received  it  Of  course,  this  brings 
the  case  within  the  very  letter  of  the  statute.  There  was  a 
neglect  to  execute  the  writ. 
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It  may  be,  and  doubtless  is  true,  as  coansel  claim,  that  this 
proceeding  is  severe  and  summary.  It  may  be  that  it  was 
hard  on  the  sheriff  to  be  compelled  to  litigate  this  question, 
two  hundred  miles  away  from  home,  and  upon  writ^n  evi- 
dence. But  the  law  has  placed  this  power  of  amercement  in 
the  hands  of  the  court,  so  that  every  sheriff  throughout  the 
«tate  may  remember  that  there  is  no  safety  in  any  departure 
from  the  strict  letter  of  the  law,  or  the  very  terms  of  any 
order  of  the  court.  And  we  cannot  see  in  this  case  that  the 
district  court  deprived  the  officer  of  any  testimony  he  had  or 
claimed  to  have,  or  failed  to  give  him  every  opportunity  for 
making  a  full  defense  to  the  motion.  Upon  the  testimony 
thus  presented  we  see,  as  we  have  stated,  no  error;  and  the 
order  of  the  district  court  must  be  affirmed. 

Valbntinb,  J.,  concurring. 

HoBTON,  C.  J.,  not  sitting,  having  been  of  counsel  in  the 
ease. 


Wu.  B.  CoNNBB  V.  Commissioners  of  Ricb  Countt. 

iiTACHMBMT;  Euidcnce  to  Sustain;  Question  of  fbd.  Upon  a  motion  to  die- 
soIto  an  attachment,  the  question  whether  the  attachment  should  be 
BQstained,  or  dissolved,  is  to  be  determined  from  the  facts  established  by 
the  testimony;  and  where  there  is  not  sufficient  testimony  to  sustain  it, 
the  attachment  should  be  dissolved.  [  Urquhart  v,  Smithy  5-447;  IL  B.  v. 
Kunkd,  17-146,  and  cases  cited;  I)fler  v.  Safford,  24-680;  Heffwer  «.  Kiff, 
31-441 ;  DoggeU  v.  Bell,  82-298  J 

JShrar  from  Bice  District  Court. 

AcTiov  by  the  Board  of  County  Commissioners,  upon  the 
official  bond  of  Blackman  E.  Lawrence,  late  county  treasurer, 
to  recover  twenty  thousand  dollars  of  the  moneys  of  Bice 
ooantyy  alleged  to  have  been  taken  and  enabezzled  by  Law* 
rence.  Conner  and  six  others,  sureties  on  the  official  bond, 
were  joined  as  co-defendants.    An  order  of  attachment  was 
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sued  out,  and  levied  upon  the  property  of  Cofmer.  A  motion 
made  by  Conner  to  dissolve  the  order  of  attachment  was  over- 
ruled, by  the  judge  of  the  district  court,  at  chambers,  on  the 
27th  of  January  1877,  and  Conner  appeals,  and  brings  the  case 
here. 

W.  J.  FuUfTj  for  plaintiff  in  error. 
Anad  R.  Clark,  for  defendant  in  error. 

Per  Curiam:  Error  is  alleged  in  sustaining  an  order  of  at- 
tachment The  question  is  one  of  fact,  and  the  testimony 
wholly  by  affidavit.  It  is  enough  to  say  upon  this  question  of 
fiftct,  that  we  think  the  court  erred,  and  that  there  was  not 
evidence  sufficient  to  sustain  the  attachment 

The  judgment  will  be  reversed,  and  the  case  remanded  with 
instructions  to  vacate  and  dissolve  the  attachment 

All  the  Justices  concurring. 


Parsons  Savings  Bank  v.  U.  F.  Sarobnt  et  oL 

1.  Chattxl  Mobtgagb;  Defective  Description;  Ddivery  of  Property  to  Mart' 
gagee.  Where  a  chattel  mortgage  fails  to  duly  describe  the  property,  the 
defect  is  cared  by  the  subsequent  delivery  of  the  property  to  Uie  mort- 
gagee, as  against  parties  who  have  not  acquired  any  rights  or  interest 
before  such  delivery.  [Golden  v.  Cockril,  1-259;  Adams  v,  HUl,  10-627; 
Brown  v.  Holmes,  13-482,  492;  Denny  v.  Faulkner ,  22-99;  Fhinkhouser  v.  El- 
lea,  22-147;  Tootle  v,  Lyster,  26-697.] 

2. The  delivery,  in  such  a  case,  must  be  such  an  actual  transfer  of 

the  possession  and  control  of  the  property  that,  if  it  was  destroyed,  the 
loss  would  be  that  of  the  mortgagee.  A  oonstractiye  possession  will  not 
avail.    [Qddm  v,  Oockril,  1-259.] 

JSrror  from  Bourbon  DUfyriet  CdurL 

BiiPLBViN,  for  a  printing-press,  claimed  by  the  Parsons  Sao^ 
ings  Bank,  plaintiff.  The  plaintiff  in  its*  petition  alleged, 
among  other  matters,  'Hhat  it  is  the  owner  and  entitled  to 
the  immediate  possession,  and  also  has  a  special  ownership  by 
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way  of  a  chattel  mortgage  in  fall  force,  on  which  there  is  due 
plaintiff  about  f  400,  of  the  following-described  personal  prop- 
erty, now  in  Bourbon  county,  to-wit,  one  half-mediam  Gor- 
don job  printing-press/*     The  chattel  mortgage  is  as  follows: 

Know  all  men  by  these  presents,  that  I,  A.  W.  Qifford,  of 
the  first  part,  in  consideration  of  the  sum  of  $412  to  me  paid 
by  W.  L.  Winter  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  have  granted,  bargained  and  sold,  and 
by  these  presents  do  grant,  bargain  and  sell  unto  the  said  W. 
L.  Winter,  his  heirs,  executors,  administrators,  and  assigns, 
all  the  following  articles  of  personal  property,  to-wit :  two  im- 
posing stones;  one  half-meaium  Gordon  job  press;  one  paper 
cutter;  one  card  cutter;  thirty-five  cases  of  job  and  newspaper 
type;  four  type  stands;  two  tables;  one  stock  case,  and  one 
stove.    Provided  always,  and  these  presents  are  upon  this  ex- 
press condition,  that  if  the  said  party  of  the  first  part  shall  pay 
or  cause  to  be  paid  unto  the  said  party  of  the  second  part,  or 
his  executors,  administrators  or  assigns,  the  aforesaid  sum  of 
$412,  according  to  the  terms  of  one  certain  promissory  note 
this  day  executed  and  delivered  by  the  said  A,  W.  Gifford  to 
the  said  W.  L.  Winter,  due  six  months  after  date,  with  interest 
from  date  at  twelve  per  cent,  per  annum,  which  the  said  party 
of  the  first  part  hereby  agrees  to  pay,  then  these  presents,  and 
everything  herein  contained,  shall  be  void,  anything  herein 
contained  to  the  contrary  notwithstanding.     And  it  is  herebv 
motually  covenanted  and  agreed  between  the  parties,  that  if 
default  shall  be  made  in  payment  of  .jsaid  sum  of  money,  or 
any  part  thereof,  or  the  said  interest  thereon  at  the  time  or 
times  when  by  the  condition  of  the  said  obligation  the  same  shall 
become,  payable,  or  if  the  said  party  of  uie  second  part  shall 
at  any  time  deem  himself  insecure,  then  and  thenceforth  it 
shall  be  lawful  for  the  said  party  of  the  second  part,  his  execu- 
tors,  administrators  or  assigns,  or  his  authorized  agent,  to 
enter  upon  the  premises  of  the  said  party  of  the  first  part,  or 
any  other  place  or  places  where  said  goods  and  chattels  afore- 
said may  be,  to  remove  the  same,  and  dispose  of  the  same,  and 
all  the  equity  of  redemption  of  the  said  party  of  the  first  part, 
at  public  auction,  or  at  private  sale,  to  any  person  or  persons 
who  shall  offer  tbe  highest  price  for  the  same,  and  out  ot  the 
avails   thereof  to  retain  the  amount  which  shall  then  be  due 
upon    his  aforesaid  obligation  according  to  the  conditions 
thereof,  together  withv  all  reasonable  costs  and  expenses  atr. 
tending  the  same,  rendering  to  him  or  his  legal  representatives. 
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the  surplus  moueys  (if  any  there  shall  be,)  anything  herein  to 
the  contrary  notwithstanding.  And  until  default  be  made  as 
aforesaid,  or  until  such  time  as  the  said  party  of  the  second 
part  shall  deem  himself  insecure  as  aforesaid,  the  said  party  of 
the  first  part  to  continue  in  the  peaceable  possession  of  all  the 
said  goods  and  chattels,  all  of  which  in  consideration  thereof, 
he  engages  shall  be  kept  in  as  good  condition  as  the  same  now 
are,  and  taken  care  of  at  his  proper  cost  and  expense. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto 
set  his  hand  and  seal  the  22d  of  April  1875. 

A.  W.  GiFPORD.  [seal.] 

On  the  back  of  said  mortgage  is  the  following  assignment: 

Parsons,  Kansas,  April  28th  1875. — For  value  received,  I, 
W.  L.  Winter,  the  within-named  mortgagee,  do  hereby  sell, 
assign  and  transfer  unto  the  Parsons  Savings  Bank  of  the  city 
of  Parsons,  Kansas,  all  my  right,  title  and  interest  in  and  to 
the  within  mortgage.  W.  L.  Wintbr. 

Said  chattel  mortgage  was  kept  alive  by  the  bank,  by  the 
filing  of  the  proper  renewal  affidavit.  The  mortgage  and  re- 
newal afiidavit  were  filed  of  record  in  the  office  of  the  register 
of  deeds  of  Labette  county.  Some  tim6  in  1876,  the  press  i& 
question  was  sold  at  Parsons,  at  constable  sale,  as  the  property 
of  Gifford  &  Winter,  and  bid  off  by  one  Carr.  Carr  sold  it  to 
defendants  Sargent  ^  Larkin^  who  moved  it  to  Fort  Scott  in 
November  1876.  Trial  at  the  May  Term  1877  of  the  district 
court.  The  plaintiff  offered  said  chattel  mortgage  in  evidence. 
The  (defendants  objected  to  the  introduction  of  said  mortgage, 
and  assigned  as  the  grounds  for  their  objection — 

^^That  said  mortgage  is  voia  upon  its  face;  that  the  descrip- 
tion of  the  property  sought  to  be  mortgaged  is  vague,  indefinite 
and  uncertain;  that  the  contents  of  the  mortgage  convey  no 
intimation  to  outside  parties  as  to  what  property  was  mort- 
gaged;  that  the  mortgage  does  not  show  anv  county  or  state 
where  the  property  was  situated  at  the  time  the  mortgage  was 
executed;  neither  does  it  show  the  mortgagor  to  be  a  resident  of 
the  state  of  Kansas  or  of  any  county  therein  at  the  date  of  the 
execution  of  said  mortgage;  that  said  mortgas^e  has  no  validity 
in  law,  and  is  incompetent  as  evidence  in  this  suit" — which 
objection  was  sustained  by  the  court,  and  the  plaintiff  duly 
excepted. 
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The  Bubseqnent  proceedings  are  sufficienily  stated  in  the 
subjoined  opinion.  The  defendants  demurred  to  plaintiff's 
evidence,  and  the  court  sustained  the  demurrev  and  gave  judg- 
ment against  the  plaintiff  and  in  favor  of  the  defendants  for 
costs.     The  plaintiff  brings  the  case  here. 

« 

C.  O.  French^  for  plaintiff. 
Eugene  R  Ware^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J. :  This  was  an  action  of  replevin,  to  recover 
the  possession  of  a  half-mediuni  Gordon  job  printing-press. 
The  plaintiff  claimed  under  a  chattel  mortgage  from  A.  W. 
Gifford  to  W.  L.  Winter,  of  date  22d  April  1875,  assigned  to 
it  on  the  28th  of  said  April,  by  said  Winter.  Defendants 
claimed  by  purchase  from  one  Oarr,  who  bought  at  an  execu- 
tion sale,  after  the  mortgage  was  recorded;  bat  such  defend- 
ants were  ignorant  of  the  existence  of  the  mortgage  at  the 
time  of  their  purchase.  The  chattel  mortgage  was  offered  in 
evidence,  but  rejected  as  being  void  for  uncertainty  of  descrip- 
tion.    Thereupon  the  following  proceedings  were  had : 

^^Plaintiff's  counsel  asked  the  witness  August  Wilson,  who 
was  the  president  of  the  Parsons  Savings  Bank: 

"*  What  did  you  do,  if  anythinff,  toward  taking  possession 
of  the  property  mentioned  and  described  in  this  mortgage 
offered  in  evidence,  including  the  press  in  controversy?' 

"Defendants  object,  for  the  reason  that  the  question  is  in- 
competent, immaterial,  and  irrelevant,  and  assumes  that  the 
press  mentioned  in  the  mortgage  is  the  one  in  controversy. 
Objection  sustained — to  which  ruling  plaintiff  excepts. 

"Plaintiff  now  offers  to  prove,  in  response  to  such  question, 
that  the  plaintiff,  as  assignee  of  W.  L.  Winter,  the  mortgagor, 
and  while  A.  W.  Gifford  was  in  possession  of  the  property  de- 
scribed in  the  mortgage  as  owner  thereof,  and  oefore  these 
defendants  acquired  any  interest  in  said  property,  with  a  copy 
of  the  mortgage  offered  in  evidence  went  with  A.  W.  Gifford 
to  where  the  mortgaged  property  (including  the  press  in  con- 
troversy) was,  and  there  took  possession  of  said  property  with 
the  consent  of  said  Gifford,  ana  retadned  the  possession  thereof 


680  SUPREME  COURT  OF  KANSAS. 

Savings  Bank  y.  Saxgent. 

until  the  same  was  wrongfully  obtained  by  other  parties,  undir 
whom  alone  these  defendants  claim,  which  facts  the  court  re- 
fused to  allow  t^e  plaintijff  to  prove — to  which  ruling  plaintiff 
excepts. 

^'Question:  *  State  whether  or  not,  prior  to  the  defendants* 
obtaining  any  possession  of  the  press  in  controversy,  you  had 
received  possession  and  control  of  the  said  press  from  A.  W. 
Gifford  ?  and  if  yea,  state  the  facts  in  relation  thereto.*  De- 
fendants object,  on  the  ground  of  incompetency,  irrelevancy, 
and  immateriality.  Objection  sustained — to  which  ruling 
plaintiff  excepts. 

"Plaintiff  now  offers  to  prove,  in  response  to  such  question, 
that  A.  W.  Gifford,  as  owner  of  said  press  in  controversy,  de^ 
livered  possession  of  the  same  to  this  plaintiff'  before  the 
constable's  sale  mentioned  in  the  testimony,  and  before  de- 
fendants' purchase^  of  the  press  referred  to  in  the  testimony, 
and  that  such  possession  was  transferred  for  a  valuable  consid- 
eration, and  that  the  said  press  was  in  the  possession  of  this 
plaintiff  at  the  time  of  the  supposed  constable's  sale — which 
facts  the  court  refused  to  allow  plaintiff  to  prove — to  which 
ruling  plaintiff  excepts." 

As  the  chattel  mortgage  neither  sufficiently  described  the 
personal  property,  nor  stated  where  it  was  situated,  nor  gave 
the  place,  county,  or  state  where  either  the  mortgagor  or  mort- 
gagee resided,  it  was  insufficient  and  defective,  within  CroJden 
V.  Cockril^  1  Kas.  259.  The  description  of  property  in  a  chattel 
mortgage,  to  be  good,  should  contain  either  some  hint  which 
would  have  directed  the  attention  of  those  reading  it  to  some 
source  of  information  beyond  the  words  of  the  parties  to  it, 
or  something  which  will  enable  third  persons  to  identify  the 
property,  aided  by  inquiries  which  the  mortgage  indicates  and 
directs,  or  a  description  which  distinguishes  the  property  from 
other  similar  articles.  When  however  the  plaintiff  offered  to 
prove  that,  while  the  property  was  in  the  possession  of  Gifford, 
and  before  the  defendants  acquired  any  interest  in  it,  the 
plaintiff,  with  a  copy  of  the  mortgage,  went  to  where  the  mort- 
gaged property  was,  and  then  took  possession  of  the  same  with 
the  consent  of  the  mortgagor,  and  retained  possession  of  it 
until  it  was  wrongfully  obtained  by  other  parties,  the  court 
below  erred  in  rejecting  the  testimony.    If  this  was  done  as 
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claimed,  it  would  cure  any  defect  in  the  mortgage  on  account 
of  any  imperfect  description  of  the  property;  for  it  would  be 
an  appropriation  and  identification  of  the  specific  property  to 
the  mortgagee.  Of  course,  the  delivery,  to  be  valid,  must 
have  been  an  actual  transfer  of  the  possession  and  control  of 
the  property,  so  that  if  destroyed  the  loss  would  have  been 
that  of  the  mortgagee,  (or  in  this  case,  the  assignee  of  the 
mortgagee,  who  stands  in  the  shoes  of  the  mortgagee.)  Any 
constructive  delivery  or  taking  possession  would  have  been  of 
DO  avail. 

The  judgment  of  the  district  court  must  be  reversed,  and 
the  case  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


JOHK  YOXALL  V.   COMMISSIONERS  OF   OsBORNE  COUNTT  Ct  oL 

L  BuiitDiNOBy  DofiaUd  by  Tov/n  Company  to  OowUy — When  Not  Subject  to 
Bxeewtion.  Where  an  incorporated  town  company  builds  a  conrt-house 
on  government  land,  and  in  good  faith,  with  no  intent  to  defraud  cred- 
itors, transfers  the  possession  of  the  premises  to  a  board  of  county  'com- 
nissioners  for  county  purposes,  and  in  expectation  of  obtaining  title  to 
the  land  agrees  to  execute  a  deed  therefor  to  the  board,  and  after  the 
board  have  taken  posseaon  of  the  same,  the  land  is  entered  as  a  town- 
site  by  the  probate  judge  of  the  county  in  trust  for  the  use  and  benefit 
of  the  occupants,  and  the  block  on  which  the  court-house  stands  is  set 
off  by  the  commissioners  of  partition  to  the  county  board,  and  afterward 
deeded  to  the  board  and  their  successors  in  office  by  the  probate  judge, 
hdd,  a  judgment  creditor  of  the  town  company,  who  leyies  hia  execution 
on  the  premises  after  such  possession  by  the  county  board,  and  before  the 
entry  of  the  land,  cannot  subject  the  building  to  the  payment  of  the 
judgment.    [Ibtm  Cb.  v.  Maris,  11-128;  State  v,  ElUng,  29^403.] 

1  Dksd;  Tttlb;  Not  to  be  Inqaifed  Jnto  by  Strangers,  In  an  action  upon 
the  fiicts  above  stated,  to  subject  the  premisea  to  the  payment  of  the 
fadffaentf  the  validity  of  the  deed  to  the  oouoty  boa^d  cannot  be  in- 
quired into,  where  it  appears  that  neither  the  plaintiffs  nor  the  town 
company,  have  any  interest,  or  estate,  legal  or  equitable,  in  the 
premises. 
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AonoN,  by  John  Toxall  and  three  others,  partners  as  Foasofi, 

Sons  ^  Cb.y  for  the  purpose  of  having  ^Hhe  equitable  interest 

of  the  Oshomt  Town  Company  to  block  13  (generally  known 

and  called  Hhe  court-house  block')  in  Osborne  Oity,  estab* 

lishedy  and  that  the  same  be  decreed  to  be  applied  to  the  sat> 

isfaction ''  of  a  judgment  previously  recovered  by  plaintifiB 

against  said  Town  Company.    The  Board  of  Cowfity  OommissionF^ 

ers  was  made  a  party  defendant,  as  holding  the  legal  title  to 

said  premises.    The  district  court  at  April  Term  1877,  gave 

judgment  in  &vor  of  defendants,  and  plaintifis  bring  the  case 

here  on  error. 

. 
A,  Saocq/y  and  S.  Walrond,  for  plaintiffs. 

jB.  &.  SdySy  for  defendants. 

The  opinion  of  the  court  was  delivered  b\ 

HoBTON,  C.  J. :  On  the  29th  of  September  1874,  the  pliun- 
t\&  obtained  a  judgment  against  the  Osborne  City  Town 
Company,  in  the  district  court  of  Osborne  county,  for  the  sum 
sutomtni  or       of  1864.43,  and  costs,  for  lumber  furnished  to  said 

*****;  company  to  build  a  certain  building  in  Osborne 

City,  afterward  used  as  a  court-house.  After  the  issuance  of 
an  execution  upon  this  judgment,  and  its  return  nuUa  bona^  a 
suit  was  brought  by  plaintiffe  to  subject  the  equitable  interest 
which  it  was  alleged  the  town  company  had  in  certain  real 
estate  in  Osborne  City  to  the  payment  of  the  claim  of  plain* 
tiffs.  The  particular  controversy  was  over  the  lots  and  prem- 
ises upon  which  the  court-house  building  erected  by  the 
company  was  situated.  From  the  facts  in  the  case  it  appears, 
that,  prior  to  the  11th  of  December  1875,  the  premises,  of 
which  the  court-house  block  was  a  part,  were  government 
land,  and  that  on  said  last-named  day  it  was  entered  by  the 
probate  judge  of  Osborne  county  as  a  town-site,  for  the  benefit 
of  the  occupants  thereof,  according  to  their  respective  inter- 
ests.   Prior  to  this  time,  and  in  the  years  1871,  1872,  and. 
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1873»  the  town  oompanj  coostracted  the  building  upon  the 
block  in  oontroverey,  under  an  agreement  with  the  connty 
^ommissioneiB  of  the  county  that  the  building  and  the  block 
should  be  the  absolute  propetty  of  the  county,  provided  the 
<!oanty-eeat  was  located  at  Oebome  City.  In  October  1872, 
upon  a  vote  duly-  taken,  the  county-seat  was  located  at  said 
eity,  and  the  county  officers,  in  1872,  took  possession  of  the 
premises  with  the  consent  of  the  town  company,  and  since 
then  such  company  has  had  no  control  over  the  building  or 
premises,  nor  been  in  any  possession  of  the  same.  On  the 
2l8t  of  February  1876,  the  commissioners  appointed  to  parti- 
tion and  divide  the  town^site  set  off  to  the  board  of  county 
eommissioners  of  Osborne  county  the  court-house  block,  and 
on  23d  March  1876  the  probate  judge  executed  to  the  board, 
and  their  successors  in  oflSce,  a  deed  for  the  premises. 

Upon  these  facts  the  judgment  of  the  district  court  waa 
properly  given  for  the  defendant,  to-wit,  the  board  of  county 
commissioners  of  Osborne  county.  At  the  time  the  building 
was  constructed,  the  town  company  supposed  it  could  occupy 
the  town-site  under  the  statute,  and  wishing  to  benefit  its 
members  by  increasing  the  value  of  the  property  through  the 
location  of  the  county-seat  of  the  county  at  Osborne  City,  it 
delivered  up  the  premises  to  said  county  commissioners,  and 
agree'd  to  supplement  this  possession  with  a  valid  deed  of  the 
same.  So  far  as  it  was  able,  prior  to  the  levy  of  the  execu- 
tion, it  gave  all  its  interest,  right,  and  title  to  the  block  and 
building  to  the  board;  but  the  decision  of  the  WinjUld  Town 
Company  v.  Maris^  11  Kas.  128,  disturbed  the  calculations  of 
all  parties,  and  afterward  the  block,  as  before  stated,  was 
deeded  directly  to  the  board  and  their  successors.  It  is  im- 
.material  in  this  case  whether  the  board  of  county  commis- 
sioners of  Osborne  county  were  occupants  and  inhabitants  of 
the  town-site.  If  the  deed  to  them  was  invalid,  we  cannot  in 
this  action  set  it  aside.  It  clearly  appears  that  at  the  time 
this  Buit  was  brought  the  town  company  had  no  title  or  in« 
terest  in  the  premises  described,  nor  has  it  acquired  any 
interest  since.    The  plaintiffs  have  no  mechanic's  or  other 
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lien,  and  there  is  no  allegation  in  the  petitioa,  nor  any  evi- 
dence to  show,  that  the  court-hoase  was  constracted  to  de- 
fraud plainti£&,  nor  any  one  else.  The  original  agreement  of 
the  parties  was  made  in  good  faith,  and  the  evidence  does  not 
jastify  us  in  saying  that  the  commissioners  of  partition  should 
have  set  apart  the  block  to  the  town  company.  The  only 
remedy  the  plaintiffs  have  is  against  the  Osborne  City  Town 
Company.  They  cannot  follow  property  owned  and  possessed 
by  the  county  board;  nor  question  the  title  of  the  board  to 
property  in  which  neither  they  nor  the  town  company  have 
any  claim,  interest,  or  estate. 
The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


E.  R.  JoNBs  y.  Ansel  Gridlbt. 

1.  JuBTiGBB  or  THE  Pbacb;  Cho9en  at  November  Election;  When  Tern  Cknn- 
mencee.  Where  a  township  was  oi^ganized  in  October  1871,  the  first 
r^ular  election  for  justices  of  the  peace  thereof  was  in  April  1872. 
Thereafter  such  elections  are  to  be  held  in  each  alternate  year,  and  the 
election  for  these  officers  for  1876  was  properly  had  on  the  Tuesday 
succeeding  the  first  Monday  of  Noveniber  of  that  year;  and  the  persona 
legally  chosen  at  such  November  election,  as  justices  of  the  peace,  were 
entitled  to  enter  upon  the  discharge  of  their  duties  as  such  officers  upon 
duly  qualifying  according  to  the  statute.  [Hcde  v.  Evans,  12-^2;  Wood  «. 
BarUing,  16-109;  OdeU  v.  Dodge,  16-446.] 

2.  Election;  Notice;  Duty  of  Sheriff;  Toionship  Election,  Section  5  of  the 
act  regulating  elections  provides  it  shall  be  the  duty  of  the  sheriff,  fifteen 
days  at  least  before  the  holding  of  any  general  election,  to  give  public 
notice  by  proclamation  throughout  his  county  of  the  time  of  holding 
such  election,  and  the  officers  at  that  time  to  be  chosen.  The  act  of  1876 
makes  the  township  elections  holden  on  the  same  day  of  the  geneeal 
election,  and  the  notice  ef  the  sheriff  required  by  said  section  5  shoakL 
contain  all  the  officers  to  be  chosen  at  such  election,  inclnding  the  dis- 
trict and  township  officers.    IMorgan  v.  CommWe^  24-78.] 

8. An  election  for  township  officers  at  the  regular  election,  held 

on  i!he  Tuesday  succeeding  the  first  Monday  In  November  1876,  is  not 
void  merely  lor  want  of  (iie  statutory  notice. 
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i  Official  Boni>  of  Jcbtigis;  OmMon  to  File.  The  acto  relating  to  town* 
Bhip  officers  make  no  provision  for  any  of  the  offices  therein  named  bl- 
ooming vacant  on  the  refbaal  or  neglect  of  the  offiqer  elected  to  give  the 
official  bond  within  the  time  prescribed  by  law ;  but  no  such  officer  is 
entitled  to  assume  the  discharge  of  the  duties  of  the  office  to  which  he 
is  elected  nntil  he  has  filed  his  oath  of  office  and  his  official  bond,  or 
either,  when  they  are  required  by  the  statute. 

Brror  fircm  Sumner  ZHsfrict  Qmrt 

Quo  WARRANTO,  brought  by  Grridley^  to  determine  the  right 
to  the  office  of  justice  of  the  peace,  which  was  claimed  by 
both  Jones  and  GridUy.  Jones  was  in  possession.  The  district 
court,  at  April  Term  1877,  decided  in  favor  of  Ghidley^  and 
rendered  judgment  of  ouster  against  Jones^  and  the  latter  now 
brings  the  case  here  on  error. 

Charles  WUsie^  for  plaintiff  in  error. 
Hackney  ^  McDonald^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J. :  On  the  10th  of  February  1877,  Anael  Grid- 
ley  fil^d  his  petition  in  the  district  court  of  Sumner  county, 
against  E.  B.  Jones,  to  obtain  the  office  of  justice  of  the  peace 
thitwiwit  rf  ^^^  Oxford  township  in-said  county,  alleging,  among 
•**••■*•  other  things,  that  Oxford  township  was  duly  organ- 
ized as  a  municipal  township  in  the  month  of  October  1871, 
and  that  the  first  general' election  for  township  officers  held  in 
said  township  was  held  on  the  flrit  Tuesday  of  the  month  of 
April  1872;  that  at  the  general  election  of  November  1876, 
Ansel  Gridley,  E.  R.  Jones,  and  one  George  T.  Walton  were 
candidates  for  the  office  of  justice  of  the  peace  for  Oxford 
township,  and  at  such  election  said  Gridley  received  forty- 
seven  votes,  said  Walton  twenty-one  votes,  and  said  Jones 
three  votes;  that  on  the  10th  of  November' 18^6,  said 'Gridley 
and  said  Walton  Tecieived  certificates  from  the  colinfy  derk  of 
Sumner  county,  notifying  them  that  at  said  general  election 
they  were  elected  justices  of  the  peace  for  Oxford  township  in 
said  county;  that  on  the  28d  of  said  Noveniber  said  Gridley* 
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filed  his  oath  of  offloe  and  official  bond  in  the  office  of  tii» 
clerk  of  said  connty  of  Sumner;  that  on  the  8d  day  of  Jann* 
ary  1877,  the  official  bond  of  Gridley  was  examined  by  the 
board  of  county  commissioners  of  Sumner  county,  and  by 
said  commissioners  was  declared  to  be  insufficient  in  form^ 
and  further  time  granted  to  file  a  sufficient  bond;  that  on  the 
17th  of  said  January  Gridley  filed  an  additional  bond,  sufficient 
in  form,  with  the  said  county  clerk,  which  last-mentioned  bond 
was  approved  by  the  board  of  county  commissioners  on  the  8d 
of  February  1877.  To  said  petition,  Jones  filed  his  answer 
alleging,  among  other  things,  as  follows:  First:  At  the  general 
election  in  November  1875,  notice  was  given  the  electors  of 
said  Oxford  township,  by  proclamatioi^  of  the  sheriff  of  said 
county,  that  there  was  to  be  elected  at  the  said  election  a  jus-^ 
tice  of  the  peace  for  said  township,  and  at  said  election,  he, 
the  said  E.  R.  Jones,  was  elected  justice  of  the  peace  for  said 
township  for  the,  full  term  of  two  years,  commencing  in  the 
month  of  April  1876,  as  the  successor  of  one  Joseph  Sleigh, 
who  was  elected  justice  of  the  peace  for  Oxford  township  \n 
April  1874  for  the  full  term  of  two  years;  and  that  by  virtue 
of  said  election  in  November  1875,  he  was  peaceably  and 
quietly  exercising  and  enjoying  said  office  of  justice  of  the 
peace  for  said  Oxford  township.  Second:  The  official  bond 
said  to  have  been  filed  by  Ansel  Gridley  on  the  28d  of  Novem- 
ber 1876  was  an  insufficient  bond,  and  not  such  an  one  ae  the 
statutes  requiredr^tbe  substance  of  the  said  bond  being  to  the 
effect,  that  the  said  Ansel  Gridley  was  bound  in  the  sum  of 
one  thousand  dollars  ^^  to  do  his  duty  as  justice  of  the  peace  of 
Oxford  township,"  and  that  said  bond  was  by  the  county  com<^ 
missioners  of  said  Sumner  county,  and  on  the  8d  of  Januarys 
1877,  declared  to  be  ineufficient,  and  unconditionally  rq^ected,. 
and  that  further  time  was  no^  given  him  to  file  an  additional, 
bond;  Third:  At  the  time  said  Gridley  claims  to  have  beea 
elected,  no  notice  was  given  to  the  electors  of  Oxford  town«^ 
ship  that  there  was  a  justice  of  the  peace  to  be  elected  for  eaid 
tQwnship,  and  at  said  election  the  electors  of  said  township 
did  not  know  there  was  a  justice  of  the  peace  being  voted  fi>r 
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There  were,  at  the  time  of  said  election,  one  hundred  and 
jiinetj^two  electors  in  Oxford  township,  and  one  hundred  and 
seventy-two  votes  were  polled  at  said  election  in  said  town- 
ship, and  the  votes  cast  at  si»id  election  for  Oridlej  for  justice 
of  the  peace  were  quietly,  fraudulently,  underhandedly,  and 
unbeknown  to  defendant  'Jones,  and  to  the  great  mass  of  the 
voters  of  Oxford  township,  worked  up  by  Oridley,  and  the 
will  of  the  great  mass  of  the  voters  of  said  township  was  de- 
feated at  said  election  by  reason  of  the  electors  of  said  town- 
ship having  no  notice  that  there  was  a  justice  cf  the  peace  for 
Oxford  township  being  voted  for.  To  this  answer  Gridley 
demurred.  The  demurrer  was  sustained,  and  judgment  ren- 
dered for  Gridley,  the  defendant  in  error,  and  against  Jones, 
the  plaintiff  in  error. 

L  The  township  of  Oxford  having  been  organized  in  Octo- 
ber, 1871,  the  first  regular  election  for  justices  of  the  peace 
thereof  was  held  in  April  1872,  and  thereafter  elections  could 
LiMUoMof  tiM  ^  ^®^^  ^^  ^*^^  alternate  year.  (Odell  v.  Dodge^  16 
^SSaSSint  T^^*  446*)    Joseph  Sleigh  was  elected  justice  for 
'*™'  Oxford  township  in  April  1874,  and  he  was  entitied 

to  his  office  for  two  full  years,  to^wit,  until  April  1876;  but 
section  1  of  ch«  92,  laws  of  1875^  changed  the  annual  township 
election  from  April  to  the  Tuesday  succeeding  the  first  Mon- 
day in  November ;  and  instead  of  holding  the  township  elec- 
tion in  Oxford  township  in  April  1876,  it  was  properly  held 
in  November  of  that  year,  and  the  persons  elected  as  justices 
of  the  peace'  in  November  1876,  were  entitled  to  hold  tiieir  of- 
fices for  two  years  after  having  duly  qualified  as  provided  by 
sections  16  and  19  of  the  act  relating  to  township  officers.  If 
the  plaintiff  in  error  was  elected  in  November  1875,  to  fill  the 
vacancy  of  Joseph  Sleigh,  then,  as  he  could  only  hold  during 
the  unexpired  term  of  said  justice,  and  until  his  successor  had 
qualified,  upon  the  qualification  of  Gridley  he  should  have 
surrendered  up  his  ofl[ice.  The  act  of  1876  expressly  contin- 
ued the  terms  of  the  township  officers,  expiring  upon  the  eleo- 
tiim  and  qualification  of  their  successors  in  April  1876,  till 
after  the  township  election  in  November  of  that  year;  and 
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those  township  officers^  whose  term  of  office;  prior  to  tito 
adoption  of  that  statute,  would  have  e:2^ired  in  April  187€) 
were  by  said  act  necessarily  continued  in  office  until  their 
successors  were  elected  and  qualified  at  the  election  held  in 
November  of  that  yean  The  act  did  not  contemplate  nor 
provide  for  the  election  in  November  1875  of  those  township 
officers,  whose  regular  term  of  office  would  expire  in  April 
1876,  and  the  plainliiff  in  error,  under  an  election  held  in  No- 
vember 1875,  had  ho  right  to  retain  possession  of  his  office 
against  the  defendant  in  error,  duly  elected  in  November  1876. 
Township  officers  hold  their  offices  for  the  terms  for  which 
they  are  elected,  and  until  their  successors  are  elected  and 
qualified. 

n.  The  answer  attempted  to  show  the  election  of  Gridley 

was  void  because  of  the  paucity  of  votes  cast  at  the  electioui 

and  the  want  of  notice.     Section  5  of  the  act  relating  to  eleo- 

t.Bi«etioDiioUM{  tibns,  (Gen.  Stat  404,)  provides,  it  shall  be  the 

duty  of  sheriff.    ^^^  ^^  ^^^  shcriflf,  fiftccn  days  at  least,  before  the 

holding  of  any  general  election  to  give  public  notice  by  proc- 
lamation throughout  his  couhty,  of  the  time  of  holding  such 
election  and  the  'officers  at  that  time  to  be  chosen.  By  the 
laws  of  1875,  the  township  elections  are  holden  at  the  same 
tim'e  of  the  general  elections,  hence,  the  notice  of  the  sherifi^ 
required  by  said  section  5,  should  contain  aU  the  officers  to  be 
chosen  at  such  election,  and  this  would  include  not  only  the 
district  officers,  but  the  township  officers.  But  the  want  of 
notice  is  hot  alone  sufficient,  where  the  law  fixes  the  time  for 
1  omi«8fon  to  holding  the  election,  to  invalidate  it  Although  the 
giTonouco.  regular,  elections  for  justices  of  the  peace  maybe 
held  in  the  various  cities  and  townships  in  the  state  in  differ- 
ent years,  still,  if  the  body  of  voters  are  not  misled  by  want  of 
such  notice,  or  if  a  large  majority  simply  refuse  to  vote,  be- 
cause of  a  difference  of  the  construction  of  the  law,  and  have 
actual  or  constructive  notice  of  the  election,  the  election  will 
not  be  void.  -  Agaiii,  if  the  electors  gene1*ally  participate  in  tiie 
election;  such  Section,  if  held  at  the  time  fixed  by  the  iUtw,  will 
be  valid,  in  the  absence  of  any  statutory  notice  or:  proclaii)iai> 
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tion.    in  this  case,  the  record  shows  that  Gridley  receaved 

OBiMkmof      forty-seven  votes,  Qeorge  T.  Walton,  tweniy^one, 

Tountofoto.  ^^^  jj^  j^  Jones,  three.    The  whole  nnmber  of  votes 

cast  was  one  hundred  and  seventy-two.  There  is  no  allega- 
tion in  the  answer  that  the  electors  of  Oxford  (ownship  had  no 
knowledge  of  an  election  for  justices  of  the  peace  at  said  No- 
vember election,  and  if  it  was  intended  to  make  this  issue,  this 
pleading  should  have  contained  such  an  averment  The  state- 
ment that  the  electors  **  did  not  know  there  was  a  justice  of 
the  peace  being  voted  for"  and  that  the  votes  polled  for  the  de- 
fendant in  error  were  *' quietly,  underhandedly,  and  unbe- 
known to  plaintiff,''  so  cast,  were  immaterial  allegations,-  and 
pre;3ented  no  defense  to  the  petition,  nor  any  issuable  fact  con- 
cerning the  knowledge  of  the  voters  of  an  election  for  justices 
of  the  peace  at  such  time.  All  persons  ar^  presumed  to  know 
the  law;  and  although  voters  who  receive  no  notice,  actual  or 
constructive,  probably  cannot  be  required  to  take  notice  as 
to  which  alternate  years  justices  are  to  be  elected,  still,  as  it 
was  incumbent  on  the  defendant  in  the  court  below,  under  the 
pleadings,  to  have  averred  the  want  of  knowledge  on  the  part 
of  electors  that  jastices  of  the  peace  were  then  to  be  elected, 
the  failure  so  to  do  rendered  the  statements  of  the  defense  in- 
complete, and  the  demurrer  to  such  portion  of  the  answer  was 
properly  sustained.  Sufficient  facts  to  have  vitiated  the  elec- 
tion were  not  averred.  The  case  of  Wood  v.  Bartling^  16  Kas. 
109,  is  not  applicable,  as  in  that  case  there  was  in  fact  no  elec- 
tion for  a  second  justice  of  the  peace.  Only  one  justice  of 
the  peace  was  voted  for.  Three-fourths  of  the  electors  voted 
agftinst  Wood,  and  less  than  one-fourth  voted  for  him. 

HL  It  is  further  urged,  that  the  failure  of  Gridley  to  qual- 
ify within  the  exact  terms  of  the  statute,  barred  him  from  any 
privilege  he  might  have  been  entitled  to,  even  if  his 
2i  election  was  vi^id.    It  appears  from  the  record  that 


he  was  notified  of  his  election  on  the  lOtb  of  No* 
vember  1876,  that  on  November  23d  he  filed  his  oath  of  office, 
and  a  certain  bond«  This  bond,  instead  of  complying  with 
the  statutory  form,  was  substantially  to  the  effect  that  Gridley 
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was  bound  in  the  sum  of  one  thousand  dollars  ^^  to  do  his  duty 
as  justice  of  the  peace  of  Oxford  township."  On  the  8d  of 
January  1877,  the  county  commissioners  declared  this  bond  in- 
sufficienty  and  on  January  17th  a  new  bond  was  filed  by  Grid- 
ley  in  full  compliance  with  the  statute.  Under  these  facts, 
Gridley  did  not  vacate  his  office.  There  is  no  provision  of 
law  in  the  acts  relating  to  township  officers,  that  the  neglect 
or  refusal  to  deposit  or  file  the  official  bond  within  the  time 
prescribed  vacates  the  office,  hence  the  case  of  The  Slate  v. 
Maiheny^  7  E^s.  827,  does  not  apply. 

At  the  time  the  action  was  brought  in  the  court  below,  the 
defendant  in  error  was  entitled  to  the  office  in  controversy) 
and  the  judgment  of  that  court  must  be  affirmed. 

Bbbwbb,  J.,  concurring. 


Yalbntikb,  J.:  I  concur  in  the  decision  in  this  case;  but  I 
doubt  the  correctness  of  the  statement  made  in  the  last  clause 
of  the  second  paragraph  of  the  syllabus,  and  also  the  corre- 
sponding statement  in  the  opinion. 


CoMMissiONBBS  OF  Shawstbb  Countt  ▼•  R.  H.  Ballivgbb. 

Fan  AiVD  CoBis;  WUneu  for  ProieeuUcm  in  Criminal  Aedon^  Whart  There  it 
No  Conviction,  B.  was  subpenaed  as  a  witnees  on  behalf  of  the  state  in 
a  criminal  action,  pending  in  the  district  court  of  Shawnee  county.  He 
attended  the  court  in  obedience  to  the  sabpena.  A  notte  profe^m  was 
entered  on  the  trial  of  the  action  by  the  prosecuting  attorney,  with  the 
leave,  of  the  court  Afterward  B.  brought  an  action  against  Shawnee 
.  county  to  recover  fees  and  mileage  as  a  witness,  ffeld^  That  the  county 
18  not  liable.  [Otmun'ri  v.  ffanback,  4-282;  8UU4  f.  OampbeU,  19^481 ;  HOef 
V.  OrnimH  23-180.] 
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Error  from  Shawnee  District  GoiarL 

In  obedience  to  the  requirements  of  a  sabpena  duly  issued 
and  served,  BaUmger  attended  the  Shawnee  district  court  at 
the  April  term  thereof  1876,  as  a  witness  on  the  part  of  the 
state  in  a  criminal  action,  and  necessarily  traveled  for  such 
purpose  the  distance  of  482  miles,  going  and  returning.  The 
cause  was  continued  until  the  September  Term  1876,  when 
BaUinger  again  attended  as  such  witness,  and  necessarily  trav« 
eled  the  same  .distance.  The  action  in  which  he  was  so  sub- 
penaed  was  called  for  trial,  a  jury  was  impanueled,  witnesses 
on  the  part  of  the  state  were  sworn  and  testified,  and  at  the 
end  of  four  days,  the  attorney-general,  on  leave,  dismissed  the 
action.  For  such  travel,  and  for  his  per  diem  while  attending 
upon  the  court  as  a  witness,  Bollinger  claimed  $156.40,  for 
which  he  presented  a  bill  to  the  Board  of  County  Commissioners. 
The  county  board  disallowed  the  whole  claim,  and  BaUinger 
brought  suit  To  his  petition,  the  county  attorney  demurred. 
The  district  court,  at  the  May  Term  1877,  overruled  the  de- 
murrer, and  gave  judgment  in  favor  of  BalUnger  for  $156.40, 
and  costs.  The  Board  of  County  Commissioners  appeals,  and 
brings  the  case  here  on  error. 

A.  jET.  Vaneej  county  attorney,  for  plaintiff  in  error: 

The  county  is  not  liable  for  costs  in  criminal  cases,  unless 
the  defendant  is  convicted,  and  is  unable  to  pay  them.  Sec. 
825  of  the  criminal  code  is  the  only  statute  making  the  county 
liable  for  costs  in  criminal  cases.  The  case  of  The  State  v. 
Campbellj  19  Eas.  481,  is  decisive  of  this  case. 

W.  C  Webb  J  for  defendant  in  error: 

It  must  be  admitted  that  the  most  careful  examination  fistils 
to  discover  a  section  in  our  statutes  relating  to  costs,  which 
was  supposed  to  be  there,  and  to  be  easily  found.  Still,  ad- 
mitting that  the  liability  for  costs  is  purely  a  statutory  lia- 
bility, we  insist  that  the  county  i^  liable  for  the  costs  claimed 
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by  Ballinger.  The  county  attorney  relies  upon  the  case  of 
The  State  v.  Campbell^  19  Kas.  481,  and  §  825  of  crim,  code  of 
1868,  as  construed  in  the  Campbell  case.  In  that  case  this 
court  refers  to  §§  811  and  812  of  the  crim.  code  of  1859,  and  says 
that  the  omission  of  §  812  from  the  revision  of  1868  "  seems  to 
have  been  intentional,"  as  "no  section  of  like  import  was  in- 
serted in  its  place; "  and  the  court  evidently  hinges  its  decision 
in  the  Campbell  case  on  that  "intentional  omission"  of  §812. 
It  seems  to  me  that  a  reexamination  of  the  sections,  old  and 
new,  will  lead  to  a  different  conclusion.  The  following  are 
literal  copies  of  the  two  sections  in  the  crim.  code  of  1859, 
Comp.  Laws  1862,  page  281  : 

"  Sbo.  811.  The  casta  shall  be  paid  by  the  county  in  which 
the  offense  is  committed,  in  which  the  defendant  shall  be  con- 
victed, and  shall  be  unable  to  pay  them. 

"  Sbc.  812.  In  all  cases  in  which,  if  the  defendant  is  acquitted, 
the  costs  shall  be  paid  by  the  county,  unless  the  prosecutor  shall 
be  adjudged  to  pay  them." 

• 

Now,  as  matter  of  fact  and  of  law,  no  more  bungling  and 
unmeaning  provisions  can  be  found  than  these  two  sections— 
and  yet  they  remained  unchanged  for  nine  years;  and  during 
that  period,  under  the  supposed  authority  of  these  sections, 
(which  ought  in  fact  to  have  been  held  void  for  uncertainty,) 
there  grew  up  the  practice  of  imposing  upon  the  county  afl 
."^Ae  costs"  incurred  in  criminal  actions — all  the  costs  incurred 
on  the  part  of  the  defendant,  as  well  as  those  on  the  part  of 
the  prosecution.  Of  course,  when  legislative  attention  was 
challenged  to  provisions  receiving  such  construction,  "  no  sec- 
tion of  like  import"  would  be  left  upon  the  statute  boo^:. 
Sec.  812  was  wholly  omitted.  It  is  contended  that  that  sec- 
tion imposed  the  costs  on  the  county  in  cases  of  acquittal,  and 
that  its  omission  removes  the  liability.  The  section,  as  it 
reads,  is  arrant  nonsense.  To  make  anything  of  it,  the  words 
•"  in  which,"  or  the  word  "  if,"  in  the  first  line  must  be  omitted. 
And  when  so  read,  it  is  as  fair  a  6onsruction  to  say,  that  the 
section  had  especial  reference  to  the  defendanffeco^Sy  witnessed' 
fees  included,  as  to  say  that  it  referred  to  the  costs  of  Hie  pros- 
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ecation;  and  as  §811  did  not  diBtinguish  between  the  costs  on 
the  part  of  theprose<»ition,  and  the  costs  on  the  part  of  the  de- 
fendant, it  would  seem  that,  if  valid  for  any  purpose,  said  §  312 
made  the  county  liable  for  aU  the  costs  in  cases  of  acquittal,  as 
§311  was  invariably  construed  to  impose  all  the  costs  on  the 
county  in  cases  of  conviction.  No  sections  having  or  receiv- 
ing such  construction,  were  allowed  to  remain.  Hence,  in  the 
revision  of  1868,  Gen.  Stat  872,  in  place  of  said  §  811,  is  this 
section: 

"Bbc.  825.  The  costs  incurred  on  the  part  of  the  prosecution 
shall  be  paid  by  the  county  in  which  the  offense  is  committed 
when  the  defendant  shall  be  comrictedy  and  shall  be  unable  to  pay 
them." 

This  is  §  811,  above  quoted,  amended  by  inserting  the  words 
"on  the  part  of  the  prosecution,*'  and  (to  correct  a  clerical  er- 
ror) changing  the  words  "in  which,"  to  "when."  In  place  ol 
§312  we  find  a  new  section  (§826)  prescribing  when  and  in 
what  cases  the  prosecuting  witness  shall  pay  costs.  Sec.  828, 
(Gen.  Stat  872,)  which  is  exactly  like  §  818  of  the  old  code, 
(Comp.  Laws,  282,)  is' as  follows: 

"Whenever  any  person  shall  be  convicted  of  any  crime  or 
misdemeanor,  no  costs  incurred  on  his  part,  except  fees  for  board, 
shall  be  paid  by  the  state  or  county." 

STow,  this  provision  is  wholly  useless,  except  upon  the 
ground  that  other  sections  of  the  law  impose  the  costs  "on  his 
part"  on  the  county  in  cases  where  the  defendant  is  acquitted; 
and  to  contend  that  the  county  is  liable  for  tiie  fees  of  defend^ 
anfs  witnesses,  in  case  of  acquittal,  and  not  liable  for  the  fees 
of  witnesses  on  the  part  of  the  prosecution  in  such  cases,  would 
be  absurd.  It  would  seem  therefore,  that  there  was  not  any 
intentional  omission  of  any  provision  fixing  the  liability  of  the 
county  for  witness  fees  on  the  part  of  the  state;  but  rather, 
that  in  the  effort  to  distinguish  between  the  costs  of  the  de- 
fendant, and  those  of  the  prosecution,  the  distinction  between 
cases  of  "conviction"  and  «cases  of  "acquittal,"  was  over- 
looked. Bat  there  seems  to  be  enough  in  the 'statutes  as  they 
are,  in  view  of  the  general  legislation  as  to  itbe  liability  of 
connties  for  costs  in  criminal  actions,  and  the  inmost  universal 
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understanding  of  officers,  witnesses,  lawyers,  and  courts,  and 
concessions  of  county  boards,  to  hold  that  1^  county  is  liable 
for  the  witness  fees  claimed  ia  this  case.  To  adhere  to  the 
letter,  rather  than  the  spirit  of  the  statute,  is  to  hold  that  the 
policy  of  our  laws,  as  they  exist,  is  to  reward  a  witness  as  his 
testimony  shall  tend  to  eonvici  a  party  charged  with  the  com- 
mission of  .crime.  It  is  saying  to  the  witness  called  on  the 
part  of  the  state,  ^^  If  the  defendant  is  convicted^  the  county 
will  pay  your  fees;  but  if  he  is  acquitted^  not  a  cent  will  you 
get"  Surely  this  is  bribery,  and  tends  to  corruption  and  false* 
swearing.  It  is  as  much  to  the  honor  and  dignity  of  the  state 
to  acquit  an  innocent  person,  as  to  convict  a  guilty  one;  hence 
the  state  should  be  satisfied  in  every  case  to  obtain  the  simple 
truikj  whatever  be  the  result  of  the  trial.  Again,  in  some 
cases  it  happens,  that  though  the  defendant  is  guilty,  and  is 
clearly  shown  to  be  so  by  the  testimony  of  the  witnesses  on 
the  part  of  the  prosecution,  yet,  from  accident,  or  error  on  the 
part  of  the  court,  or  the  jury,  or  bribery  and  false-swearing  on 
the  part  of  the  accused,  there  is  a  failure  to  convict.  In  such 
a  case  the  state's  witness  ^^  earns  his  wages,''  and  ought  to  be 
paid.  "The  letter  killeth,  but  the  spirit  giveth  life."  The 
judgment  in  this  case  should  be  affirmed. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  facts  in  this  case  are  substantially  ae 
follows :  The  defendant  in  error  was  sabpenaed  as  a  witness  oa 
behalf  of  the  prosecution  in  the  case  of  "  The  State  of  Eansas- 
▼.  A.  J.  Mowrey,"  a  criminal  action  pending  in  the  district 
court  of  Shawnee  county.  He  attended  the  court  in  obedi«^ 
ence  to  the  subpena,  but  was  not  called  as  a  witness,  because  a 
noOe  prosequi  was  entered  in  the  action,  with  leave  of  the  court* 
Afterward  he  brought  an  action  to  recover  his  fees  and  mile* 
age  as  a  witness.  The  court  below  rendered  judgment  against 
plaintiff  in  error.  « 

Was  the  county  liable  7  We  answer  no.  It  ia  conceded  that 
the  county  is  not  liable  in  the  absence  of  a  statute  noutking  it 
liable;  and  counsel  for  defendant  in  error  confesses  he  cannot 
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point  out  any  section  of  the  statate  clearly  and  certainly  fixing 
BQch  a  liability.  He  ingeniously  argues  however,  that  by  a 
liberal  constniction  of  the  statutes  relating  to  costs,  it  is  evi- 
dent the  legislature  did  not  intend  to  leave  the  costs  in  caaes 
of  acquittals,  and  where  noUeswere  entered,  unprovided  for; 
and  he  very  forcibly  suggests  that  the  law-makers  never  in- 
tended to  tempt  a  vdtness  to  color  or  distort  his  testimony 
with  the  reward  that,  if  the  defendant  was  convicted,  he  would 
obtain  compensation  for  his  services  and  expenses,  but  if  dis- 
charged, he  could  have  no  pay.  The  latter  portion  of  the 
argument  of  counsel  would  be  valuable  to  present  to  the  at- 
tention of  the- legislature;  but  with  our  view  of  the  law  we 
think  .there  has  been  an  omission  to  provide  by  statute  for  the 
payment  of  the  costs  in  such  cases  as  this,  and  that  omission 
we  cannot  supply.  We  cannot  legislate*  The  argument  of 
counsel  tends  to  the  belief  that  this  omission  was  accidental, 
rather  than  intentional,  as  stated  in  The  State  v.  Campbell^  19 
Efls.  481.  Whether  the  omission  was  an  oversight,  or  inten- 
tional, is  really  immaterial.  It  exists  in  &ct,  and  we  cannot 
cure  the  defect  of  the  statute.   The  State  v.  Oampbelly  supra. 

The  judgment  of  the  district  court  must  be  reversed,  and 
the  case  remanded  with  instructions  to  sustain  the  demurrer 
of  plaintiff  in  error  to  the  petition  filed  by  defendant  in  error. 

All  the  Justices  concurring. 

Thk  case  of  the  board  of  county  commissioners  of  Pawnee 
county  V.  J.  M.  Miller,  on  error  from  Pawnee  district  court, 
was  also  an  action  against  the  county  to  recover  witness  fees 
in  a  criminal  action,  and  is  here  on  demurrer  to  the  petition. 
In  accordance  with  the  decisions  in  The  State  v.  OampbeUy  19 
Eas.  481,  and  Oomrnismnera  of  Shawnee  Ootmty  v.  JR.  H.  BaJr 
finger  J  just  decided,  the  judgment  of  the  district  court  must  be 
reversed,  and  the  case  remanded  with  instructions  to  sustain 
the  demurrer  of  the  plaintiff  in  error. 

All  the  Justices  concurring. 
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John  D.  Knox  ft  Qo.  v.  Commissioners  of  Shawnisi  Countt. 

Bankbrs;  Taxation;  Deposits.  Under  section  28,  chapter  84,  laws  of  1876, 
a  private  banker  is  sul^ect  to  taxation  upon  the  average  amount  of  de- 
posits used  by  him  in  his  business. 


Error  Jram  Shawnee  District  Court. 

Injunction,  brought  by  Knox  ^  Co.  ^  to  restrain  the  collection 
of  certain  taxes.  The  plaintiffs  were  private  bankers,  doing 
business  at  the  city  of  Topeka.  They  listed  and  returned  their 
personal  property  for  taxation  for  the  year  commencing  Ist 
March  1877,  "but  did  not  include  therein,  nor  mention  there- 
in, the  average  amount  of  moneys  or  funds  deposited  in  their 
bank  used  by  them  in  their  business  of  banking  dijring  the 
year  next  preceding  the  1st  of  March  1877,  nor  any  part  there- 
of, except  so  much  of  said  deposits  as  was  deposited  by  plain- 
tiffs themselves."  Taxes  were  duly  levied  upon  the  assessed 
value  of  the  property  so  listed  and  returned,  and  duly  paid  by 
plaintiffs.  In  November  1877,  complaint  was  made  to  the 
Board  of  County  Commissioners ^  alleging  that  Knox  ^  Co.  had 
not  listed  all  the  personal  property  in  their  hands  subject  to 
taxation,  and  such  board  summoned  John  D.  Knox  to  appear 
before  them  and  answer,  as  provided  by  §70  of  the  tax  law  of 
1876.  Knox  appeared  and  answered,  and  thereupon  the  county 
board  made  the  following  order: 

"  The  statement  of  John  D.  Knox  shows  that  the  average 
amount  of  deposits  in  the  bank  of  J.  D.  Knox  &  Co.,  from 
March  Ist  1876,  to  March  1st  1877,  used  in  discounting  notes 
and  negotiable  paper,  buying  bonds  and  tax-certificates,  was 
$18,807.78.  As  none  of  this  capital  thus  used  w^s  included 
in  the  personal-property  return  of  J.  D,  Knox  &  Co.  for  the 
year  1877,  it  is  therefore  ordered,  that  the  said  J,  D.  Knox  k 
Go.  be  and  they  are  hereby  assessed  with  the  further  amount 
of  $9,403,  and  the  county  clerk  i%  directed  to  charge  tiie  same 
on  the  tax-rolls  of  1877." 

Pursuant  to  this  order,  Knox  ^  Co.  were  charged  on  the 
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proper  tiut-rolls  with  said  additional  asseBsment  of  $9,408,  and 
the  taxes  levied  and  apportioned  on  said  amount  were  $362.01. 
Plaintiffi  brought  suit  to  enjoin  the  collection  of  this  tax  of 
$862.01.  The  district  court,  at  the  May  Term  1878,  held  that 
the  proceedings  of  the  county  board,  and  said  tax,  were  legal, 
and  gave  judgment  in  fhvor  of  defendant.  Plaintiffs  bring 
die  case  here. 

/.  Gf.  SUmecheTy  for  plaintiflb. 

A.  JL  Vanc$j  eounty  attorney,  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  The  question  involved  in  this  case  is  simply 

this:  Are  private  bankers  liable  to  taxation  upon  the  average 

amount  of  deposits  used  by  them  in  their  business?     The 

question  arises  under  section  28,  chapter  84,  laws  of  1876, 

which  reads  thufl : 

"Every  private  bank,  banker,  broker,  building  [and]  'loan 
aod  trust  association,  shall  list  and  return  the  average  amount 
of  capital  invested  in  such  bueiness  during  the  year  next  pre- 
ceding the  first  day  of  March  preceding  the  time  required  for 
listing;  personal  property,  whether  such  capital  is  in  the  form 
of  a  deposit  in  such  bank,  or  otherwise.'* 

The  qaestion  must  be  answered  in  the  affirmative.  The 
language  is  not  perhaps  entirely  free  from  doubt,  and  yet 
points  strongly  in  that  direction;  and  such  construction  har- 
monizes with  the  general  policy  of  the  ta^s:  law.  Counsel  for 
plaintiffs  lays  stress  on  the  phrase  "  capital  invested/'  and 
says  that  that  can  only  mean  the  capital  put  into  the  concern 
by  the  banker  himself,  and  in  consequence  would  limit  the 
last  clause  to  such  capital.  He  would  .i](iake  the  clause  read, 
"whether  such  capital  is  in  the  form  of  a  deposit  6y  Azm  in 
such  bank,  or  otherwise.*'  We  think  this  distorts  and  nar- 
rows  the  meaning  of  the  statute.  It  aims  to  reach  all  the 
moneys  used  in  the  banking  business,  whether  moneys  owned 
by  the  banker  before  engaging  inbiisiness,  or  borrowed  by 
^"^^tgage^  loan,  or  obtained  from  depositors  as  deposits.    If 
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It  aimed  to  reach  only  the  banker's  original  oapital,  or  capi- 
tal and  profitSi  the  last  clause  never  would  have  been  added. 
In  this  respect  it  harmonizes  with  the  rule  respecting  tazi^ 
tion  of  merchants  and  manufacturers*  (Bee  art.  5  of  said  ch. 
84.)  They  are  required  to  list  the  average  amount  of  stock  on 
hand  during  the  year,  irrespective  of  the  question  whether  it 
is  all  paid  for,  or  all  bought  and  held  on  credit  If  a  mer- 
chant is  doing  business  entirely  on  credit,  he  is  nevertheless 
taxed  on  the  stock  he  has  thus  bought  Suppose  he  buys  and 
keeps  on  an  average  a  stock  of  $10,000 :  he  is  required  to  list 
that  amount,  although  all  the  time  he  may  owe  the  entire  sum 
to  the  parties  from  whom  he  makes  bis  purchases.  So,  when  a 
banker  having  no  capital  of  his  own,  (and  when  the  assessment- 
roll  is  examined  it  is  astonishing  to  see  how  little  capital  bank- 
ers have!)  borrows  nxoney  in  the  way  of  deposits,  and  engages 
in  business  on  such  deposits,  he  is  treated  exactly  as  the  mer- 
chant, if  he  is  taxed  upon  the  average  of  such  deposits.  And 
such  deposits  being  money,  the  average  amount  is  the  average 
value.  The  fact  that  he  owes  the  depositors,  is  no  more  reason 
for  exemption,  than  the  fact  that  the  merchant  owes  for  his 
stock.  Again,  the  intention  of  the  legislature  is  made  more 
clear  by  sec.  6  of  said  tax  law.  That  authorizes  a  deduction 
of  debts  from  credits,  "provided,  such  debts  are  not  owing  to 
any  person,  company  or  corporation  as  depositors  in  any  bank 
or  banking  association,  or  with  any  person  or  firm  engaged  in 
the  business  of  banking,  in  this  state  or  elsewhere."  In  other 
words,  the  banker  may  not  call  his  deposits  "  debts,"  and  de- 
duct the  same  from  his  credits.  This  shows  that  the  legislature 
intended  to  make  him  pay  on  his  deposits,  at  least  so  far  un- 
der section  23  as  he  uses  them  in  his  business.  In  this  legis- 
lation the  legislature  has  but  followed  the  express  mandate  of 
the  constitution.     Section  2,  art.  11,  of  that  instrument  reads: 

"  The  legislature  shall  provide  for  taxing  the  notes  and  bills 
discounted  or  purchased,  moneys  loaned,  and  other  property, 
effects,  or  dues  of  every  description,  (without  deduction,J  of 
all  banks  now  existing,  or  hereafter  to  be  created,  and  ot  all 
bankers;  so  that  all  property  employed  in  banking  shall  al* 
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ways  bear  a  burden  of  taxation  equal  to  that  impoBed  upon  the 
property  of  individualB." 

The  judgment  of  the  district  court  wiU  be  affirmed. 
All  the  Justices  concurring. 


Thb  Statb  of  Eastsas  v.  Marion  Buffingtoh. 

L  Etidbnck  is  Csiminal  Gabb;  Letter  Written  by  Drfendcmt.  In  a  criminftl 
proBecation,  where  a  letter,  previoufily  written  and  sent  by  the  defendant 
to  his  wife,  is  not  in  the  OQStody  or  control  of  either  the  defendant  or 
his  wife,  nor  in  the  cnstody  or  control  of  any  agent  or  representative  ol 
either,  bat  is  in  the  custody  and  control  of  a  third  person,  who  is  the 
prosecuting  witness  in  the  case,  such  letter  may  be  used  as  evidence  in 
the  case  by  the  prosecution  against  the  defendant.  {SlaU  v,  McOord,  8* 
282;  Slate  v.  Hmoard,  19-^09,  510;  Jaquath  «.  Davidem,  21-^7.] 

1L  BioNiNO  ANi>  FiUMO  iNSTBUcmoKB;  When  Omimon  Nci  FcbUU  Ihror.  In 
a  criminal  prosecution^  where  .the  court  charges  the  jury  in  writing  but 
inadvertently  fails  at  the  time  to  sign  some  of  the  instructions  embodied 
in  the  charge,  and  to  file  the  same  among  the  papers  in  the  case,  but 
puts  them  in  a  safe  place,  and  fifteen  days  afterward  produces  them  for 
the  defendant  to  copy  into  a  bill  of  exceptions,  and  the  defendant  so. 
copies  them  into  such  bill  of  exceptions,  and  the  bUl  Ib  then  allowed 
and  signed  by  the  Judge,  and  is  duly  filed,  and  the  defendant  then  brings 
the  case  with  said  bill  of  exceptions  to  this  court,  hetd,  that  although  it 
was  error  for  the  court  to  neglect  for  fifteen  days  to  file  said  instructions 
among  the  papers  of  the  case,  yet,  that  neither  that  neglect,  nor  the  &il* 
ore  of  the  judge  to  sign  such  instructions  for  that  length  of  time,  under 
the  circumstances  of  this  case,  was  either  a  material  or  fatal  error. 

f,  I  Other  questions  mentioned,  and  held  not  to  be  properly  pre- 

sented by  the  record  for  consideration. 

Appeal  from  Neosho  District  Court, 

Ibforbcation,  charging  that  defendant  Bi^ngUmy  at  the 
county  of  ITeoshOi  on  the  first  day  of  November  1877,  ^^  will* 
fully,  unlawfully,  and  feloniously  defiled  one  Emily  B.,  a  fe» 
male  person  under  the  age  of  eighteen  years,  by  carnally 
knowing  her,  the  said  Emily,  she  the  said  Emily  being  then 
and  tibere  under  the  care  and  control  of  said  defendant,  she 
having  been  confided  to  his  care  and  protection  by  her  par^ 
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entB."  Plea,  not  guilty.  Trial  at  April  Term  1878.  The 
record  shows  that  BuffingUm  was  brother-in-law  of  Emily  B. 
He  lived  with  his  wife  in  the  house  and  with  the  ftimily  of 
Emily's  father.  Buffington^  and  his  wife,  and  Frank  and 
Lizzie  (a  brother  and  sister. of  defendant's  wife,)  were  going 
to  the  woods  to  gather  plums.  Emily  wanted  to  go  along. 
Her  mother  objected.  Buffington  then  requested  Mrs.  B.  to 
let  Emily  go  along,  saying  that  he  "  would  take  good  care  of 
her."  The  mother  then  consented.  Mr.  B.,  Emily's  father, 
was  present  when  such  request  was  made  and  such  consent 
was  given.  They  all  went  to  the  woods  together,  the  defend- 
ant and  his  ^ife,  and  Frank,  Lizzie,  and  Emily.  When  they 
reached  the  woods,  defendant  suggested  that  he  and  Emily  go 
alone  together,  to  a  place  some  distance  from  the  rest  of  the 
party.  They  did  so,  and  while  thus  absent  the  alleged  crime 
was  committed.  The  commission  of  the  crime  was  discovered 
soon  afterward,  and  upon  being  charged  with  it  BuffingUm  left 
the  state.  On  his  way,  he  wrote  a  letter  from  Port  Scott,  to 
his  wife.  She  knew  of  the  charge,  and  had  furnished  him  the 
means  with  which  to  go  away.  The  letter  to  her  oontaina  a 
confession  by  defendant  that  he  had  committed  some  grievous 
offense,  without  specifically  naming  it;  is  full  of  expressions 
of  the  deepest  remorse;  makes  explanations  concerning  the 
means  and  money  she  had  famished  him;  gives  information 
as  to  points  in  Missouri  where  he  will  call  for  mail;  states  his 
destination  to  be  Sedalia,  Mo.,  and  contains  plans  concerning 
his  removal  to  Ottumwa,  Iowa.  This .  letter  was  offered  in 
evidence  by  the  prosecution,  and  received  against  the  defend- 
ant's objection.  Other  facts  appearing  in  the  record  are  stated 
in  briefs  of  couqsel,  and  in  the  subjoined  opinion.  The  jury 
returned  a  verdict  of  guilty,  and  defendant  was  sentenced  to 
imprisonment  in  the  penitentiary  for  the  term  of  ten  years. 
From  this  judgment  of  oonviotion  he  now  appeals  to  this  court. 


R.  2).  Sartshqmef  and  L.  StUIwellj  for  appellant: 

].  The  coQTt  erred  in  permitting  the  letter  from  defendant 
to  hia  wife  to  he  introduced  m  evidence. .  The  lett^  on  its 
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&ce  showed  that  it  was  a  communication  from  defendant  to  his 
wife,  and  it  was  the  duty  of  the  courts  on  its  own  motion,  to 
exclude  it  (40  Cal.  284.)  Had  this  been  a  civil  action  against 
defendant,  and  this  letter  had  been  offered  in  evidence,  there 
could  be  no  question  as  to  its  incompetency.  (Cb.  165,  Laws 
of  1872.)  But  it  will  probably  be  contended  that  a  differ- 
ent  rule  prevails  in  criminal  cases,  as  the  criminal  code  as 
amended  makes  the  defendant  and  his  wife  competent  wit- 
nesses, at  their  option,  in  criminal  cases,  and  that  they  are  there- 
fore witnesses  for  aU  purposes^  and  consequently  that  they  can 
testify  at  length  as  to  communications,  either  oral  or  written, 
made  by  one  to  the  other.  We  submit  that  such  cannot  be 
the  law.  The  legislature,  in  enacting  §  215  of  the  criminal 
code,  as  amended,  did  so  with  the  knowledge  that  the  com- 
petency of  the  testimony  of  husband  and  wife  was  regulated 
by  other  statutes  and  by  judicial  decisions,  and  they  simply  ' 
intended  to  make  the  husband  and  wife  competent  wiinesaes  as  to 
competent  testimony.  A  different  construction  will  involve  us  in 
absurdities.  Said  §  215  makes  no  exception  for  communica- 
tions between  client  and  attorney;  and  if  counsel  for  the  state 
are  right  in  the  construction  th^y  give  said  section,  what  is 
there  to  prevent  the  state  from  interrogating  a  defendant  in  a 
criminal  case  concerning  communications  made  by  him  to  his 
attorney?  This  court  has  expressly  decided  in  the  White  case 
that  that  cannot  be  done;  (19  Kas.  445.)  It  is  true,  that  the 
court  in  the  White  case  decides  that  White  had  not  testified 
to  anything  in  his  direct  examination  that  justified  a  cross- 
examination  touching  communications  with  his  attorney;  but 
the  court  also  meets  and  decides  the  important  question  in  the 
case,  that  communications  between  a  client  and  his  attorney 
are  privileged,  and  the  client  cannot  be  compelled  to  disclose 
them.  Section  215  makes  no  mention  of  such  communica- 
tions, for'  it,  in  terms,  does  not  except  anything  as  privileged,  so 
it  is  evident)  from  the  decision  in  the  White  case,  that  resort 
must  be  had  to  other  provisions  a£  the  statutes  in  determining 
what  testimony  is  admissible  from  parties  made  competent 
witnesses  by  said  section,    lliere  is  no  ground,  thisn,  for  say- 
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ing  that  §  215  of  the  criminal  code  is  not  subject  to  the  pro- 
visions of  §  828  of  the  civil  code.  Section  209  of  the  criminal 
code  expressly  refers  us  to  the  civil  code  for  the  law  relative  to 
the  ^* testimony  of  witnesses,  their  examination/'  etc.;  and  how 
can  it  be  contended  that  resort  can  be  had  to  §  823  for  proteot- 
ing  communications  from  client  to  attorney,  but  that  it  is  to 
be  ignored  and  disregarded  when  invoked  to  prevent  the  dis- 
closure  of  communications  from  husband  to  wife?  There  can 
be  no  question  as  to  the  act  of  1871  operating  as  a  repeal  by 
Implication  of  any  existing  laws,  because  in  1872  the  legisla- 
ture reenacted  §  828  of  the  civil  code  and  materially  enlarged 
its  scope.  Counsel  for  the  state  will  probably  concede,  that 
while  defendant's  wife  could  not  have  been  required  to  produce 
the  letter  as  against  her  husband,  yet  will  say  that  if  she  pro- 
duced it  voluntarily,  and  without  judicial  coercion,  the  letter 
Was  competent  under  §  215.  There  is  nothing  in  the  record 
to  uphold  an  argument  based  on  such  an  assumption.  In  fieust, 
there  is  nothing  in  the  record  that  shows  that  the  wife  of  de- 
fendant even  testified  at  all ;  and  as  regards  the  letter,  the 
record  states,  ^Hhat  said  Ida  M.  Buffington,  wife  of  defendant, 
opened  said  letter  and  read  it,  and  then,  without  the  knowledge 
or  consent  of  said  defendant,  delivered  the  same  to  said  prose> 
cuting  witness,  who  now  produces  it  in  court"  So,  if  §  215  is 
to  be  construed  in  the  manner  counsel  for  the  state  claim, 
ought  not  the  record  to  show  that  the  wife  of  the  defendant 
voluntarily  produced  this  letter  in  court,  and  consented  to  its 
being  introduced  in  evidence  against  her  husband? 

Counsel,  however,  argued  successfully  in  the  court  below 
that  conceding  this  letter  to  be  a  communication  from  the  de- 
fendant to  his  wife,  yet,  it  having  passed  out  of  the  possession 
of  the  wife,  had  thereby  lost  its  privileged  character,  and  was 
admissible  in  evidence.  Such  a  construction  of  the  statute  as 
that  would  be  setting  a  premium  upon  the  theft  of  a  man's 
private  letters  to  his  wife.  If  the  test  of  the  inadmissibility 
in  evidence  of  a  husband's  letter  to  his  wife  is  the  vigilance 
or  ability  of  the  husband  to  follow  the  letter  up,  and  prevent 
its  being  stolen  in  transitu,  or  after  its  reception,  or  purloined 
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by  artifice,  or  frand,  then  we  certainly  have  a  principle  in  the 
law  of  evidence  that  hae  the  merit  of  novelty. 

The  case  of  a  letter  is  not  similar  to  the  case  of  a  conversa* 
tion  between  husband  and  wife  which  a  third  person  has  over* 
heard.  If  husband  and  wifb  carry  on  a  conversation  in  such  a 
manner  that  a  third  person  overhear  it,  there  may  be  reason 
for  saying  that  such  third,  person  should  be  allowed  to  testify 
to  tiie  conversation,  as  he  certainly  would  be  divulging  no 
confidential  communication  to  himself  in  so  doing.  But  this 
letter  was  not  a  matter  which  could  reach  the  tar^  but  only 
the  eye,  and  the  only  eyes  that  had  any  right  to  see  the  con* 
tents  of  that  letter,  after  the  defendant  mailed  it,  were  those 
of  his  wife.  And  we  submit  that  she  could  no  more  give  that 
letter  to  the  prosecuting  witness,  and  have  him  produce  it  in 
court,  than  she  could  go  on  the  stand  herself^  and  produce 
the  letter,  identify  it,  and  hand  it  to  the  county  attorney,  to 
be  read  as  evidence.  If  the  confidential  character  of  a  writ- 
ten communication  between  husband  and  wife  can  be  re* 
moved  by  the  act  of  one  of  the  parties  alone,  then  the  statute 
rests  on  a  very  precarious  and  uncertain  base.  We  submit, 
however,  that  in  all  cases  of  communications  between  bus* 
band  and  wife,  the  right  to  have  them  held  as  sacred  and 
confidential  ib  a  mutual  right,  and  it  is  not  in  the  power  oi 
either  one  of  the  parties  to  teVminate  that  right  against  the 
will  of  the  other.  To  say  that  all  the  one  or  the  other  has  to 
do,  is,  to  surrender  the  letter  to  a  third  party,  and  its  confi* 
dential  character  is  at  once  destroyed,  would  be  simply  a  very 
shallow  attempt  to  evade  the  law,  and  accomplish  a  thing 
indirectly  which  the  law  says  shall  not  be  done  directly.  That 
this  letter  was  improperly  admitted  in  evidence,  we  refer  to 
9  Eas.  112;  1  Oreenl.  £v.,  §264;  1  Wharton's  £v.,  §§480, 
481, 478. 

2.  The  court  erred  in  the  instructions  given  the  jury,  and 
in  refusing  those  asked  by  defendant  The  court  seemingly 
summed  up  the  whole  matter,  and  told  the  jury  that  if  they 
believed  the  things  stated  in  the  first  instruction,  then  the 
defendant  was  gn^ilty,  and  they  shQuld  return  a  verdict  accord* 
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ingly.  We  Bubmit,  that  where  it  is  attempted  to  compress 
the  defendant's  gailt  in  one  sentence,  as  was  done  in  this  in* 
stmetion,  all  the  ingredients  that  go  to  make  up  guilt  should 
be  stated.  There  is  no  allusion  in  this  instruction  to  the 
vemte  of  the  alleged  crime,  and  the  significance  of  that  is  more 
apparent  in  view  of  the  fact  that  there  is  nothing  in  the 
record  tending  to  show  that  the  alleged  offense  was  com- 
mitted  in  the  venue  stated.  The  information  having  charged 
that  Emily  was  committed  to  the  care  and  protection  of  the 
defendant  by  her  father  and  mother,  and  the  evidence  show* 
ing  that  the  father  had  not  acted  in  the  business  at  all,  the 
defendant  asked  for  an  instruction  to  the  effect  in  substance 
that  if  the  father  took  no  parental*  action  in  the  matter,  and  if 
the  defendant  had  made  no  request  to  him  to  confide  the  girl 
to  his  care,  the  jury  should  acquit.  The  court  refused  to  so 
instruct  the  jury,  but  did  instruct  them  that  "it  will  be\2^«- 
sumedy  in  the  absence  of  testimony  to  the  contrary,  that  the 
consent  of  one  parent,  vriiere  the  control  of  the  child  is 
equally  in  both,  is  the  consent  of  both."  We  respectfully 
submit  that  the  trial  court  erred  in  this  instruction  In  a 
criminal  case,  the  law  presumes  nothing  against  a  defendanti 
and  every  essential  £act  charged  in  the  information  must  be 
proved  by  evidence.  (S  Kas,  486,  487.)  The  jury  might  have 
been  told  that  they  could  infer  consent  from  the  circumstances 
of  the  case,  "but  no  power  but  the  jury  had  the  right  to 
make  this  inference;"  and  for  the  court  to  foreclose  their 
right  by  the  above  instruction  was  surely  contrary  to  law. 

3.  The  fourth  instruction  was  erroneous.  It  contains  a  mis* 
taken  assumption  of  fact,  viz.,  that  the  "defendant  fled  from 
the  country.**  On  the  contrary,  the  record  shows  that  defend* 
ant's  wife  famished  him  money  to  go  away  with,  and  thaA  the 
prosecuting  witness  argued  the  question  of  going  away  with 
the  defendant,  and  sought  to  hold  out  iiidaoencyents  to. bring 
that  about.  Also,  the  letter  of  defendant  introduced  in  evi-i 
denee,  both  in  the  £act  of  its. being  written,  and  its  oonteots, 
is  diredJy  the  opposite  of  tlie  act  of  a  fugitive  from  justioe. 
The  .defendant  had  the>  rigbt  tc*  harve  that .  matter  go  to  the 
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jury  as  an  open  question;  yet  this  instruotiou  prevented  tl^at, 
as  tlus  alleged  fleeing  from  the  country^  and  other  supposed 
short-comings  of  the  defendant,  are  spoken  of  by  the  oo^rt  in 
said  instruction  as  <^&cts/'  Of  course,  we  could  not  argue  to 
the  jury  that  the  defendant  had  not  fled  to  escape  justice,  when 
counsel  for  the  state  oould  follow  x\b  and  read  from  the  in- 
structions of  the  court  where  such  fleeing  was  judicially  men- 
tioned as  a  ^^  fact/'  But  the  assumptions  do  not  end  there. 
In  the  same  clause  the  court  said,  ^^such  facta  may  be  consid- 
ered by  the  jury  upon  the  question  of  defendant's  ^uift" — thu8 
mentioning  the  "  guilf  of  the  defendant  as  au  ordinary  matter 
of  course,  and  one  so  perfectly  well  established  that  the  use  of 
a  modifying  word,  such  as  "  idleged,"  before  "guilt,"  was  quite 
an  unnecessary  precaution.  We  submit  that  these  assumptions 
were  fatally  erroneous.  1  "Kbb.  74. 

4.  The  defendant  surely  had  the  right  to  have  the  instruc- 
tion given  to  the  jury,  that,  "If  the  girl  Emily  wa^  in  the  care, 
or  under  the  protection  of  her  sisters  and  brother,  she  could 
not  have  been  confided  solely  to  the  care  or  protection  of  the 
defendant."  The  existence  of  one  would  have  negatived  the 
other. 

5.  The  offense  charged  in  the  information  included  an 
"attempt"  to  commit  said  offense,  as  specified  in  §288  of  the 
crimes  act,  and  it  was  the  duty  of  the  court  to  instruct  the 
jury  upon  the  law  regulating  such  attempts.  (8  Kas.  485.) 
This  was  not  done.  In  view  of  the  evidence  of  the  injured 
party,  respecting  the  condition  of  her  clothing  at  the  time  of 
the  alleged  defilement,  an  instruction  upon  the  inferior  grade 
of  the  offense  would  have  been  very  appropriate. 

6.  We  further  submit  that  the  &cts  of  this  case  do  not  bring 
it  within  the  8C4^pe  of  §  288  of  the  crimes  act  The  case  of 
The  State  v.  Jon$B^  16  Kas.  608,  inyolves  as  liberal  a  construc- 
tion of  said  section  in  behalf  of  the  state  as  the  law  will 
jufftifj,  and  tb^t  >s  a  far  stronger  ease  for  the  state  than  this. 
In.  Jones's  case,  the  eyidfBuoe  showed  a.  premeditated  $i(?hemie 
and  design  by  him  to  get  the  girl  inifccr.hia  power,  and  he  sue- 
cess&lly  jQarried  out  bi9  schema  by  the  use  ^of  dei^eit.  and  fiilse- 
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hood.  He  carried  the  girl  awaj  from  her  parents,  and  took 
her  to  his  own  boose  under  the  pretense  that  he  was  going  to 
hire  her  to  work  in  his  family.  Under  that  state  of  facts,  this 
court  held  that  the  parents  of  the  girl  had  reposed  in  Jones 
the  trust  contemplated  by  the  statute.  In  the  case  at  bar, 
there  was  no  evidence  of  any  scheme  or  design,  or  deceit,  or 
fraud.  The  defendant  and  his  wife,  and  Frank  and  Lizzie, 
were  going  to  the  woods  to  gather  plums.  Emily  wanted  to 
go,  and  one  of  her  sisters  was  the  first  one  that  asked  Mra. 
Barney  to  let  Emily  go  along.  Mrs.  B.  declined  to  let  her  go, 
and  shortly  after  the  defendant  made  the  same  request,  saying 
he  would  take  care  of  her,  and  thereupon  Mrs.  B.  consented 
to  Emily's  going.  Upon  those  facts  the  court  below  instructed 
the  jury  that  the  girl  was  confided  to  the  care  and  protection 
of  the  defendant,  within  the  meaning  of  the  statute.  It  seems 
to  us  that  the  true  construction  of  this  statute,  and  one  which 
is  every  way  consistent  with  the  Jones  case,  is,  that  the  de- 
fendant must  virtually  stand  in  loco  parentis;  that  the  physical 
control  of  the  child,  or  the  right  to  exercise  authority  over 
her,  for  the  time  being  must  have  been  vested  in  the  defend- 
ant.  Parents  probably  never  let  a  female  child  accompany  a 
male,  who  is  her  senior,  anywhere,  without  "confiding"  the 
child  to  the  "  care*'  or  "  protection  "  of  the  male.  That  the  con- 
fidence may  be  slight,  or  may  be  great,  does  not  alter  the  case; 
it  is  a  confidence  that  "he  will  take  care  of  her.''  It  must  be 
conceded,  then,  that  the  statute  will  not  include  every  imag- 
inable case  of  care  or  protection  that  will  readily  suggest  it- 
self. The  line  must  be  drawn  somewhere.  The  fact  that 
guardians  are  the  only  class  of  persons  specifically  mentioned 
in  said  section  as  liable  to  its  penalties,  would  indicate  that  the 
legislative  intention  was  to  make  only  such  persons  amenable 
as  occupied  positions  of  legal  or  physical  control,  or  both,  over 
the  person  of  the  child. 

7.  We  do  earnestly  insist  that  the  action  of  the  oovrt  below 
in  failing  to  sign  and  file  with  the  papers  in  the  case  a  large 
portion  of  the  instructions,  is  an  irregularity  of  so  grave  and 
itartling  a  character  as  will  constrain  this  court  to  reverse  the 
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jadgment.  The  law  has  thrown  many  safeguards  around  the 
citizen  on  trial  for  an  offense  involving  his  life  or  liberty,  ccr- 
iaintt/  in  what  is  done,  and  publicity  iu  the  doing  of  it,  being 
the  most  prominent  features.  To  sanction  omissions  and  fail- 
ures of  duty,  as  shown  by  the  record  on  the  part  of  the  court 
below  in  regard  to  the  said  instructions,  would  be  establishing 
a  most  dangerous  precedent.  It  would  be  an  entering  wedge 
whereby  the  rights  of  defendants  in  criminal  cases  would  be 
frittered  away. 


T.  W.  CoffiweU^  and  Stdehinffa  ^  Denisan^  for  The  State : 

1.  The  letter  written  by  defendant  to  his  wife,  was  compe- 
tent evidence,  and  was  properly  admitted.  It  was  immaterial 
how  the  prosecution  became  possessed  of  this  letter.  Even  if 
it  was  abstracted  from  the  mails,  or  otherwise  obtained  ille* 
gaily,  its  admissibility  was  not  affected.  1  Greenl.  Ev.,  §§229, 
254{Z.  When  this  letter  was  offered,  the  defendant  objected  to 
it,  ^^that  it  was  a  communication  from  him  to  his  wife,  written 
during  the  existence  of  the  marriage  relation/'  This  was  the 
only  objection  made.  It  does  not  appear  from  the  record  when 
or  under  what  circumstances  this  letter  was  offered  in  evi- 
dence; or  what  evidence  preceded  it;  whether  it  was  offered 
by  the  state  in  its  opening  case,  or  in  rebuttal;  whether  before, 
or  after,  defendant  and  his  wife  had  testified;  whether  to  im- 
peach the  defendant  and  his  wife,  or  in  connection  with  her 
testimony  as  a  witness  for  the  state.  The  record  brought  here 
seems  to  have  been  framed  to  keep  out  of  view  as  much  of  the 
case  as  possible,  under  the  assumption  that  what,  the  record 
&iled  to  show  this  court  would  presume  against  the  trial  court; 
and  counsel  seem  to  boast  that  their  record  does  not  show 
whether  defendant's  wife  testified  as  a  witness  or  not,  and  says, 
*^  Ought  not  the  record  to  show  that  the  wife  of  defendant  vol- 
untarily produced  this  letter,"  etc.  With  reference  to  this 
record,  and  what  it  should  show,  we  have  never  bad  any 
choice  or  controL    The  defendant  could  preserve  siudi  parts 
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of  the  proceedings  and  eyidence  as  he  pleased.  It  was  not  in 
our  power  to  dictate  what  bills  of  exceptions  he  would  take, 
or  what  they  should  contain.  But  when  he  seeks  to  reverse 
the  judgmeut  below  for  error,  we  understand  that  he  assumes 
the  burden  of  making  the  error  affirmatively  appear;  that  all 
presumptions  are  in  favor  of  the  correctness  of  the  rulings  of 
the  trial  court;  hence,  insomuch  as  the  record  does  not  show 
when,  under  what  circumstances,  or  in  what  connection,  the 
letter  was  introduced,  if  the  voluntary  production  of  it  by  de- 
fendant's wife,  or  the  introduction  of  it  in  support  of  or  in 
contradiction  of  her  testimony  would  make  it  competent,  this 
court  will  presume  that  it  was  admitted  under  such  circum- 
stances as  made  it  competent,  and  proper  to  receive  it,  and  de- 
fendant can  gain  nothing  by  criticising  h^i  own  record. 

Under  our  view,  the  letter  was  proper  evidence  as  an  ad- 
mission of  the  defendant  The  letter  was  in  possession  of  the 
state,  and  it  makes  no  difference  how  the  state  obtained  it. 
Of  course,  preliminary  proof  that  it  was  in  defendant's  hand- 
writing had  been  made.  We  do  not  go  to  the  common  law, 
but  to  the  statute,  for  the  rule  relating  to  communications 
between  husband  and  wife.  The  communicatum  itself  is  not 
privileged,  but  merely  the  husband  and  wife  shall  not  ^^be 
permitted  to  testify  concerning  it;"  (ch.  166,  laws  of  1872, 
p.  884;)  that  is,  the  witnesses  are  privileged,  not  the  mcUier. 
The  very  language  of  the  statute  implies  that  others  may  tes- 
tify concerning  such  communicationa.  If  the  communicatioa 
itself  was  privileged,  it  would  have  been  idle  to  prohibit  hus- 
band and*  wife  from  testifying  concerning  it,  as  neither  they 
nor  any  Qne  e^se  could  so  testify.  If  the  communicatioa 
between  husband  and  wife  is  overheard,  or  can  be  produced 
without  calling  either  of  them  to  testify  concerning  it,  it  is 
competent,  and  has  been  so  held  by  the  highest  courts.  (85  Yt. 
879;  1  Whar.  Or.  Law,  §  767.)  But  even  if  this  were  not  so, 
ch.  118,  law9  of  1871,  p.  280,  puts  the  question  beyond,  con- 
troveray.  <  This  enactment  makes  an  ii^^p/^ude^t  ri^Ie  for 
criminal:  ca9es;  \X  i^moves,  «0:  to  speal;;  the  ^i^abilitiea  t^ere- 
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tofore  resting  upon  husband  and  wife  as  witnesses  for  and 
against  each  other,  and  of  course  the  effect  is,  to  give  full 
play  to  all  the  tests  applied  to  other  witnesses  to  arrive  at  the 
truth.  A  few  illustrations:  The  defendant  and  his  wife  were 
both  witnesses  in  this  case.  Now  suppose  th^  defendant  upon 
the  stand  denied  the  commission  of  the  offense;  denied  that 
he  fled  when  accused;  denied  that  his  wife  .furnished  him 
means  to  make  his  flight;  denied  that  he  was  ever  in  Fort 
Scott;  denied  that  he  went  to  Sedalia;  denied  writing  this 
letter;  and  denied  that  he  wished  himself  dead:  suppose  he 
brings  his  wife  upon  the  standi  and  she  corroborates  him  in 
every  respect:  must  the  prosecution,  with  this  letter  in  its 
possession,  allow  these  fakehoodls  to  prevail?  Was  it  the  ob- 
ject of  this  statute  to.  remove  all  disabilities  frotn  husband  and 
wife  as  witnesses,  and  yet  prevent  all  means  of  impeaching 
them  or  testing  their  veracity?  .  Suppose  it  became  vital  and 
necessary  in  a  criminal  case  for  the  defen^nt  to  dhow  that  be 
knew  a  certain  fitctat  a  certain  time;  and  such  fact  was  oom- 
manicated  to  him  by  a  letter  ftom  his  wife;  or  suppose  it  was 
important  for  him  to  show  that  he  communicated  a  fact  to  his 
wife  by  letter:  it  would  hardly  be  contended,  that  either  thd 
letters  or  the  testimony  if  offered  in  his  favor^  could  be  ex- 
cluded, since  the  act  of  1871,  making  husband  and  wife  com- 
petent witnesses  for  each  other.  Yet  it  is  contended  in  thi^ 
case,  that  the  same  letters,  if  offered  agamst  defendant,  must 
be  excluded,  even  if  voluntarily  brought  in  by  the  wife  and 
used  to  corroborate  her  testimony.  It  is  a  general  rule,  that 
whenever  husband  and  wife  would  be  ootnpotent  as  witnesses 
for  each  other,  they  are  also  competent  witnesses  against  each 
other.  1  Wharton's  Cr.  Law,  §  770,  and  notes* 

2.  The  instructions :  in  this  ease,  upon  the  evidence  given, 
are  all  borne  out  by  the'case  of  Tht  SlaU  v.  JoneSy  16  Kas«  608. 
This  ease  is  stronger  than  that,  even  upon  the  partial  and 
favorable  statement  of  it  contained  in  appellant's  bill  of  el- 
o^p tions.  liOtf  UB  briefly  Recapitulate :  Appellimt  .Was  br other- 
fai-lavf  of  the  girl  Emily;  hei  lived  .with  his  wife  lAr  the  hojaae 
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and  family  of  Emily's  father.  Under  a  promise  to  take  good 
care  of  her,  he  induced  Emily's  mother  to  let  her  go  to  the 
woods  with  him  to  gather  plums,  and  while  with  Mm,  under 
these  circumstances,  he  defiled  her.  She  was  under  18  years 
of  age;  (just  what  her  age  was,  nowhere  appears  in  the  rec- 
ord.) This  was  proved  by  the  clearest  and  most  satisfactory 
evidence.  Hia  own  testimony,  with  that  of  his  wife,  would 
have  convicted  him  before  any  jury.  Let  us  examine  some  of 
the  circumstances:  Appellant  and  Emily  went  with  others; 
when  they  got  to  the  woods  he  suggested  that  he  and  Emily  go 
abru  together.  Soon  after  appellant  made  certain  admissions 
tending  to  show  his  guilt,  and  said  he  was  a  wicked  wretch 
and  ought  to  be  shot,  and  would  shoot  himself.  He  then  left 
the  state,  and  in  his  flight  wrote  back  a  letter  admitting  his 
guilt.  After  being  arrested,  he  said  that  it  would  do  no  good 
to  send  him  to  the  penitentiary,  and  offered  to  pay  f  1,700^ 
besides  all  the  costs,  and  leave  the  country  if  the  prosecution 
was  dismissed.  Now,  this  is  only  one  side  of  the  testimony 
actually  given,  and  this  makes  the  strongest  kind  of  a  case. 
The  statute  under  which  the  conviction  was  had,  and  the  con- 
struction of  it  in  Jones's  case,  has  been  criticised  to  some  ex* 
tent,  but  cases  like  this  one  show  the  wisdom,  both  of  the 
statute  and  its  construction.  Without  this  statute  there  would 
have  been  no  punishment  for  the  revolting  crime  of  Buffing- 
ton«  It  was  intended  to  reach  cases  where  the  ruin  of  young 
girls  has  been  accomplished,  through  the  influence  that  the 
relation  of  confidence  gave  the  seducer,  whose  duty  it  was  to 
protect,  instead  of  destroy.  The  she^  were  safer  unguarded, 
when  the  shepherd  turns  robber. 

8.  This  first  instruction  is  undoubtedly  correct  If  it  is  at 
foult  in  any  respect,  it  is  in  omitting  a  qualification  concerning 
time,  and  venue.  There  was  no  conflict  upon  either  of  these 
questions  in  the  evidence.  All  the  witnesses  for  the  etate,  and 
the  defendant  himself,  testified  that  the  acts  whidi  it  is  claimed 
constituted  the  offense  occurred  on  November  Ist  1877,  at  Mr. 
Barney's  fttrm  in  Neosho  county,  Elansas.    Where  all  the  wit- 
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nesses  agree  as  to  a  fact,  and  there  is  no  dispute  or  controversf 
concerning  it  in  the  evidence,  we  suppose  the  court  may  treat 
it  as  a  tBLCt  The  defendant  could  not  have  been  prejudiced 
by  assuming  that  his  own  testimony  was  true.  But  the  court 
elsewhere  instructed  fully  and  explicitly  upon  both  the  ques* 
tions  of  time,  and  venue,  advising  the  jury  that  the  state  must 
prove  both  beyond  a  reasonable  doubt 

4.  The  instruction  concerning  the  act  of  the  parents  in  con* 
fiding  Emily  to  defendant's  protection  is  unobjectionable;  at 
least,  if  there  is  any  error,  it  is  in  favor  of  the  defendant.  As 
has  been  said,  only  a  portion  of  the  evidence  is  pretended  to 
have  been  brought  here,  and  on  this  question  great  light  could 
be  gain/ed  by  referring  to  evidence  not  in  the  record.  The 
evidence  did  show  that  the  father  was  present,  and  by  his 
silence  consented  and  acquiesced  in  Emily's  going  with  defend- 
ant when  he  promised  her  mother  that  he  would  take  care  of 
her.  But  in  our  judgment  it  was  not  necessary  that  there 
should  have  been  any  joint  action  of  the  parents.  It  would 
have  made  no  difference  if  one  of  the  parents  had  been  absent, 
divorced,  or  had  abandoned  the  other,  or  even  had  objected  in 
terms  at  the  time  to  committing  the  girl  to  defendant's  care. 
After  having  been  confided  to  his  care,  at  his  own  request,  by 
the  mother,  under  a  promise  that  he  would  take  care  of  her, 
it  does  not  lie  in  his  mouth  to  say  that  he  could  defile  her  be* 
cause  he  had  not  also  promised  the  father.  The  authority  of 
the  parents  over  the  child  is  concurrent,  so  to  speak,  and  the 
act  of  one  is  the  act  of  both. 

5.  The  fourth  instruction  is  complained  of.  Here  again  the 
evidence  is  not  all  in  the  record.  The  evidence  did  show  that 
upon  being  accused  by  one  of  the  neighbors,  defendant 
precipitately  fled,  and  that  he  was  overtaken  in  Missouri  and 
brought  back.  And  the  record  does  show  that  upon  being 
accused  he  fled.  The  criticism  on  the  words  ^^  facts,"  ^^guilt," 
and  ^'alleged,"  are  frivolous,  and  overlook  entirely  the  con- 
nection in  which  the  words  *^  fact"  and  ^^guilt"  were  used,  and 
the  qualifying  language.    The  word  ^^alleged/'  is  not  the  only 
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qualifying  word  in  the  language,  and  it  is  quite  possible  to 
write  a  good  instruction  without  using  it  Where  all  the  testi- 
mony on  both  sides  is  harmonious  concerning  an  act,  or  event, 
the  court  may  treat  or  speak  of  it  as  a  ^^  fact."  No  party  is 
prejudiced  by  assuming  that  what  every  one  says — what  all 
the  witnesses  agree  upon — is  true.  28  Iowa,  897,  404. 

6.  The  iastr actions  concerning  the  defendant's  attempt  to 
compound  the  offense,  were  &ir  and  very  liberal  toward  the 
defendant.  The  court  might  well  have  used  stronger  lan- 
guage, and  advised  the  jury  that  the  attempt  to  escape,  and 
to  buy  off  the  prosecution,  raised  a  strong  presumption  or  in- 
ference of  defendant's  guilt  (16  Mich.  897;  14  Mo.  886;  47 
K.  H.  lis.)  As  to  the  instruction  asked  concerning  the 
prosecuting  witness,  the  record  is  in  no  condition  for  the  court 
to  determine  anything  about  it  This  court  does  not  know, 
except  by  the  verification  of  the  information,  who  the  prose- 
cuting witness  wasi^  This  court  does  not  know  from  the  rec- 
ocd  whether  Joseph  M,  Barney,  the  person  who  verified  the 
information,  was  sworn  or  examined  as  a  witness  on  the  trial 
of  the  case  or  not.  If  the  prosecuting  witness  was  not  sworn 
or  examined  on  the  trial,  the  instruction  asked,  of  course,  was 
inapplicable. 

7.  The  defendant's  third  instruction  was  not  applicable  to 
any  evidence  in  the  case;  and  besides,  to  merely  read  it  shows 
Its  fallacy.  If  a  girl  under  the  age  of  eighteen  years  is  in- 
trusted by  her  parents  to  the  care  and  protection  of  two  guar* 
dians,  as  frequently  happens,  it  certainly  will  not  be  claimed 
that  simply  because  there  are  two  guardians  instead  of  one, 
that  either  or  both  of. them  may  defile  her. 

8.  Another  ground  of  complaint  seems  to  have  arisen  in 
this  way :  After  the  introdaction  of  thef  tcistimony,  the  trial 
judge  reduced  to  writing,  signed  and  read  his  instructions  to 
thei  jury.  The  instructions  were  in  the  ha^ds  of  ..counsel  for 
defendant  during  the :  argument,  and  w^i*^  referred  to  a^4 
commented  npon  by.  them.  By  some  aecideut  or .  inadvert^ 
Moe,  whioh'iB  liot  v^jry  definitely  explained.  iiv.(;hefreGord|  op^ 
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or  two  pages  of  the  instructions  became  misplaced,  and  were 
by  the  judge  placed  in  a  drawer  of  the  table,  where  they  re* 
mained  until  the  defendant's  bill  of  particulars  was  presented, 
when  their  omission  was  discovered,  and  they  were  resur- 
rected and  filed  with  the  other  instractions,  and  duly  incorpo- 
rated in  the  bill  of  exceptions.  It  does  not  appear  that  the 
defendant  was  prejudiced  by  this  irregularity;  and  substantial 
justice  having  been  done  in  the  case,  and  no  substantial  error 
q)pearing,  the  judgment  should  not  be  disturbed. 

The  opinion  of  the  court  was  delivered  by 

Yalbntikb,  J. :  This  was  a  criminal  prosecution  under  sec- 
tion 288  of  the  crimes-and-punishments  act;  (Gren.  Stat.  869.) 
The  defendant  was  charged  with  defiling  one  Emily  Barney,  a 
female  person  under  eighteen  years  of  age,  by  carnally  know- 
ing her  while  she  was  confided  to  his  care  and  protection  by 
her  parents.  The  girl  Emily  was  a  sister  of  the  defendant's 
wife,  and  their  father,  Joseph  M.  Barney,  was  the  prosecuting 
witness  in  the  case.  On  the  trial,  the  prosecution  introduced 
in  evidence  a  letter  from  the  defendant  to  his  wife.  This  was 
done  under  the  permission  of  the  court,  but  over  the  objections 
of  the  defendant  The  defendant  claimed  that  this  letter  was 
a  confidential  communication  from  himself  to  his  wife,  and 
therefore  that  it  was  not  competent  evidence  against  him.  The 
admission  of  this  letter  in  evidence  is  the  first  ruling  of  the 
court  below  of  which  the  defendant  now  complains.  For  the 
purposes  of  this  case,  we  shall  assume  that  said  letter  was  a 
confidential  commnnication  from  the  defendant  to  his  wife; 
that  it  was  what  would  ordinarily  be  called  a  jirivileged  com- 
munication, and  that  it  could  not  have  been  introduced  in 
evidence  in  this  case  or  in  any  other  case,  by  either  the  hus- 
band or  thei  wife,  or  against  eil&e^  of  them^  except  with  the 
consent  of  both,  so  long  as  the  letter  remained  in  the  hands 
or  under  the  control  of  dther  of  them,  or  in  the  hands  or 
under  tiie  control  of  any  aj^ent  or  representative  of  dithe¥  of 
ttenL    We  asiiMiie  thi«  however  without  desiring  id*  ex^^resa 
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any  opinion  upon  the  subject  And  with  this  assumption,  was 
the  said  letter  wrongfully  introduced  in  evidence?  We  think 
not  It  would  seem  that  the  letter  was  in  the  hands  and  cus- 
tody of  Joseph  M.  Barney,  the  prosecuting  witness,  at  the 
time  it  was  introduced  in  evidence.  It  had  previously  been 
sent  through  the  post-office,  and  by  mail,  from  the  defendant 
to  his  wife.  Barney  received  it  from  the  post-office,  properly 
directed  to  the  defendant's  wife.  He  delivered  it  to  her,  and 
she,  after  reading  it,  returned  it  to  him,  and  he  furuished  it  to 
the  prosecution  to  be  read  in  evidence  as  aforesaid.  And  there 
was  no  evidence  tending  to  show  that  it  was  at  that  time  in  the 
custody  or  under  the  control  of  any  other  person  except  Joseph 
M.  Barney  and  the  prosecution.  It  does  not  appear  that  either 
the  defendant  or  his  wife  had  at  that  time  any  control  over 
the  letter.  It  is  certainly  true,  that  a  communication  between 
husband  and  wife  is  a  privileged  communication.  But  it  is 
privileged  only  while  it  remains  within  their  custody  and  con- 
trol, or  while  it  remains  within  the  custody  and  control  of 
their  agents  or  representatives,  and  just  so  far  as  it  remains 
within  the  custody  and  control  of  themselves  or  their  agents  or 
representatives.  '^A  private  couversation  between  husband 
and  wife,  who  thought  that  no  one  overheard  them,  may  be 
testified'  to  by  a  concealed  listener.''  CommanweaUh  v.  Griffin^ 
110  Mass.  181.  See  also,  State  v.  Center,  85  Yt  878.  This  rule 
also  applies  as  to  confidential  communications  between  attor* 
ney  and  client  Hoy  v.  Morris^  18  Gray,  519;  Goddard  v.  Qurd^ 
ner,  28  Conn.  172;  1  Greenl.  Ev.,  §289a.  With  reference  to 
confidential  communications  between  attorney  and  client,  Dr. 
Wharton  uses  the  following  language:  ^'If  a  legal  adviser  per- 
mits his  client's  papers  to  pass  out  of  his  hands  into  those  of 
strangers,  or  if  such  papers  are  in  any  way  extracted  from  hia 
custody,  they  may  be  put  in  evidence  by  the  party  by  whom 
they  are  held,  as  against  the  client  So  far  has  this  been 
pushed,  that  it  has  been  held  that  if  an  attorney  permits  a 
witness  to  •see  such  writings,  suoh  witness  not  being  a  clerk  of 
the  attorney,  or  legal  adviser  of  the  elient,  may  be  called  to 
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give  secondary  evidence  of  the  writings,  due  notice  being  first 
^ven  to  produce  them  on  the  trial/'  1  Wharton's  Evidence, 
§586.  See  also,  Lloyd  v.  Mostyn^  10  Meeson  &  Welsby,  478. 
Mr.  Greenleaf  uses  the  following  language,  (probably  with 
reference  to  written  evidence  generally,  but  immediately  fol- 
lowing a  section  concerning  *' communications  between  hus- 
band and  wife,*')  to-wit:  "It  may  be  mentioned  in  this  place, 
that  though  papers  and  other  subjects  of  evidence  may  have 
been  ULegaUy  taken  from  the  possession  of  the  party  against 
whom  they  are  offered,  or  otherwise  unlawfully  obtained,  this 
is  no  valid  objection  to  their  admissibility,  if  they  are  pertinent 
to  the  issue.  The  court  will  not  take  notice  how  they  were 
obtained,  whether  lawfully  or  unlawfully;  nor  will  it  form  an 
issue  to  determine  that  question."  1  Greenl.  Ev.,  §254a. 

There  is  no  statute  in  this  state  rendering  said  letter  incom- 
petent evidence  in  a  case  of  this  kind.  The  only  statutes  sup- 
posed to  even  look  in  that  direction  are  the  following: 

Crimmal  Code^  Section  £09:  "The  provisions  of  the  law  in 
civil  cases,  relative  to  compelling  the  attendance  and  testimony  of 
witnesses^  their  examination,  the  administration  of  oaths  and 
affirmations,  and  proceedings  for  contempt  to  enforce  the  rem- 
edies and  protect  the  rights  of  parties,  shall  extend  to  criminal 
cases,  so  far  as  they  are  in  their  nature  applicable  thereto,  sub- 
ject to  the  provisions  contained  in  any  statute."  (Gen.  Stat. 
858.) 

(Ml  Code,  Section  S£S:  "♦  ♦  ♦  In  no  case  shall  either  (the 
husband  or  wife)  be  permitted  to  testify  concerning  any  communi- 
cation made  by  one  to  the  other  during  the  marriage,  whether 
called  while  that  relation  subsisted,  or  afterward."  (Laws  of 
1872,  page  835.) 

It  will  be  seen  that  these  statutes  do  not  go  to  the  extent  of 
excluding  said  letter  as  evidence.  While  the  civil  code  pro- 
vides that  neither  the  husband  nor  wife  shall,  as  a  witness, 
furnish  evidence  concerning  confidential  communications,  yet 
it  does  not  provide  that  others  who  may  happen  to  be  pos- 
sessed of  such  communications  shall  not  do  so;  and  while  the 
criminal  code  provides  that  the  provisions  of  law  in  civil  cases 
relative  to  ^*  compelling  the  attendance  and  testimony  of  wit- 
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nesses,"  and  ^' their  examination/'  '^  shall  extend  to  criminal 
cases,"  yet  it  does  not  provide  that  the  provisions  of  law  in 
civil  cases  relating  to  the  competency  of  witnesses  and  the  c(m^ 
petency  of  emdence  shall  extend  to  criminal  cases.  {The  Siaie  v. 
Howardy  19  Eas.  609, 610.)  A  certain  territorial  district  judge, 
once,  however,  in  the  early  days  of  Kansas,  thought  otherwise, 
and  permitted  a  defendant  who  was  charged  in  a  criminal  case 
with  murder  in  the  first  degree  to  testify  in  his  own  behalf, 
simply  because  defendants  in  civil  cases  were  then  (as  now)  al- 
lowed to  testify  in  their  own  behalf.  But  whether  said  district 
judge  would  have  compelled  the  defendant  in  that  case  to  testify 
against  himself,  and  in  favor  of  the  prosecution,  at  the  instance 
of  the  prosecution,  simply  because  defendants  in  civil  cases 
could  at  that  time  be  compelled  to  testify  against  themselves 
and  in  &vor  of  the  adverse  party,  at  the  instance  of  the  adverse 
party,  is  not  known.  The  provision  quoted  from  the  criminal 
code  is  old.  It  was  first  enacted  in  1865,  (Laws  of  1866,  page 
621  j  §  16 ;)  and  was  reenacted  in  1869,  (Laws  of  1869,  page  209, 
§188;  Comp.  Laws  of  1862,  page  264,  §188;)  and  again  reen- 
acted in  1868,  (Gen.  Stat  page  853,  §  209.)  And  the  law  mak- 
ing defendants  competent  witnesses  in  civil  cases,  for  and 
against  themselves,  was  passed  in  Kansas  more  than  twenty 
years  ago.  Under  section  215  of  the  criminal  code,  as  amended 
in  1871,  (Laws  of  1871,  page  280,  §1,)  a  wife  is  a  competent 
witness  in  a  criminal  case  against  her  husband,  if  she  chooses 
to  testify.   The  StaU  v.  McCord,  8  Kas.  282. 

All  the  instructions  given  by  the  court  below  to  the  jury 
were  in  writing,  but  inadvertently  the  court  failed  for  fifteen 
days  to  sign  some  of  them,  or  to  file  them  anHong  the  papers 
of  the  case.  These  instructions  were  given  on  April  12th,  and 
immediately  thereafter  were  placed  by  the  judge  in  a  private 
drawer  of  his  in  a  table  behind  which  he  sat  while  the  court 
was  in  session.  These  instn^ctions  remained  in  sach  drawer 
until  April  27tb,  (which  was  the  last  day  of  the  term  of  the 
courts)  when  they  were  taken  out  and  copied  into  a  bill  of  ex- 
ceptions in  this  case,  which  bill  of  exceptions  has  been  brpught 
to  this  court.  ,  The  (l^fBudant  n,ow  claims  that  the  failure  pf 
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the  judge  to  file  them  with  the  papers  in  the  case  was  a  fiital 
error.  We  do  not  think  that  it  was,  however.  The  statute 
does  not  in  terms,  if  it  does  at  all,  require  that  the  judge 
should  sign  instructions  given  in  criminal  cases;  and  the  fail- 
ure of  the  judge  for  fifteen  days  to  file  them  among  the  papers 
of  the  case  was  not  under  the  circumstances  of  this  case  a 
fiital  error.  Of  course  it  was  error,  but  it  was  not  fatal,  for 
the  reason  that  it  did  not  in  the  least  afiTect  any  substantial 
right  of  the  defendant.  At  the  time  the  defendant  desired  to 
have  his  bill  of  exceptions  allowed,  the  instructions  were  pro- 
duced, ready  to  be  incorporated  into  his  bill  of  exceptions,  and 
were  so  incorporated  therein,  and  ready  to  be  filed  with  the 
papers  in  the  case.  And  as  they  had  been  reduced  to  writing 
by  the  judge  before  they  were  given,  and  were  afterward  put 
into  a  safe  place,  there  could  be  no  question  as  to  their  being 
given  in  a  proper  manner,  nor  as  to  their  identity.  The  stat- 
ute applicable  to  this  question  reads  as  follows: 

"  The  judffe  must  charge  the  jury  in  writing,  and  the  charge 
shall  be  filea  amon^  the  papers  of  the  cause.''  (Gen.  Stat.  858, 
$286.)  S        fi'  V 

It  is  probably  unnecessary  for  us  to  say  anything  further  in 

this  case;  for,  taking  the  record  brought  to  this  court,  it  really 

does  not  in  any  intelligent  manner  present  any  of  the  other 

questions  desired  to  be  presented  by  counsel  for  the  defendant. 

The  evidence  probably  proved  that  the  defendant  was  guilty 

beyond  all  possible  doubt;  but  still,  as  the  evidence  has  not  all 

been  brought  to  this  court,  we  cannot  tell  this  to  a  certainty. 

The  evidence  however  brought  to  this  court  comes    near 

enough  to  proving  this  fact  to  require  a  strong  cAse  of  mere 

technical  error  to  authorize  a  reversal  of  the  judgment  of  the 

court  below.    But  nd  strong  case,  if  any  ease,  of  technical 

error  has  been  made  out,  further  than  we  have  already  consid<» 
ered.        ^  •...•>.  *     ;  .  /  .  •  •  ■  '.       .. « 

The  record  is  defective  in  not  showing  many  thin^  ^cdnfcem- 
ing  which  the  defendant  desires  to  raise  questions  in  this  court. 
We  suppose  that  Joseph  M.  Barney  was  the  prosecuting  wit- 
ness in  the  case,  but  the  record  does  not  show  that  he  was 
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either  ezamiaed  or  sworn  as  a  witaess  in  the  case.  Emilj 
Barney,  the  girl  alleged  to  have  been  defiled,  was  probably 
quite  young,  but  what  her  age  was,  except  that  she  was  under 
eighteen  years,  cannot  be  told  from  the  record.  It  is  shown 
that  the  girl  was  confided  to  the  care  of  the  defendant  by  her 
mother;  but  from  anything  appearing  in  the  record  she  may 
have  also  been  confided  to  his  care  by  her  father,  and  that  por* 
tion  of  the  charge  complained  of  may  have  been  error  against 
the  state,  if  error  at  all,  instead  of  error  against  the  defendant. 
But  is  it  material,  whether  she  was  confided  to  the  defendant's 
care  by  the  one,  or  the  other,  or  by  both?  We  think  it  ia 
shown  that  she  was  not  confided  to  the  care  of  her  brother 
and  sisters,  either  separately,  or  conjointly  with  the  defendant^ 
but  as  she  was  certainly  confided  to  the  care  of  the  defendant^ 
is  it  material  whether  she  was  also  confided  to  the  care  of 
some  other  person,  or  not?  She  was  certainly  under  the  care 
of  the  defendant,  and  the  defendant  alone^  when  he  defiled 
her. 

We  think  it  is  clearly  shown  that  the  defendant  fled  from 
the  country,  and  such  fact  probably  was  shown  beyond  all  pos-^ 
Bible  doubt 

It  would  probably  have  been  out  of  place  under  the  drcum- 
stances  of  this  case  for  the  court  to  have  instructed  the  jury 
with  reference  to  attempts  to  commit  offenses  similar  to  the  one 
charged  in  this  case.  It  would  not  have  been  proper  under 
the  evidence;  and  besides,  the  defendant  did  not  ask  that  any* 
such  instruction  should  be  given. 

The  court  gave  proper  and  sufiicient  instructions  with  refer* 
ence  to  the  place  where  the  offense  must  be  proved  to  have  beea 
committed.  Besides,  there  was  no  question  but  that  th» 
offense  was  proved  to  have  been  committed  in  Neoshd  county^ 
Kansas,  just  where  it  was  charged  to  have  been  committed. 

The  judgnotont  of  the  court  below  will  be  affirmed. 

All  the  Justices  eonoarring. 
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L  Bfechajl  Aotb,  Omtferririff  Oorpcrak  Pcwers^  Void,  The  act  of  the  legisla- 
ture entitled  "An  act  authorizing  cities  therein  named  to  heoome  cities 
of  the  second  dass/'  approved  29th  February  1872,  a  special  act  confer- 
ring corporate  powers  npon  four  particular  municipal  corporations,  is 
anconstitutional  and  void,  being  in  contravention  of  section  1  of  article 
12  of  the  constitution,  which  provides  that  ''the  legislature  shall  pass  no 
special  act  conferring  corporate  powers."  {Baek  v.  Gbrpenter,  29-351;  2b- 
peka  V.  QUUU,  32-434, 437, 438 ;  also,  cases  at  close  of  the  opinion.] 

1  Crrr  or  Council  Grovb;  Popukaion;  Organization.  The  city  of  Councfl 
Qrove  was  organized  as  a  city  of  the  second  class,  under  said  special  act, 
and  was  never  organized  as  a  city  of  the  second  elass  under  any  other 
act,  and  has  never  had  a  population  of  two  thousand  inhabitants.  Edd, 
That  said  dty  is  not  rightly  or  legally  a  dty  of  the  second  class. 

Original  Proceedings  in  Quo  Warranto. 

On  the  28cl  of  January  1878,  M.  B.  Nicholson,  oounty  at- 
torney of  Morris  county,  as  relator,  brought  an  action  in  this 
court  in  the  name  of  The  State  of  Kansas^  plaintiff,  against 
John  Malay f  acting  mayor,  B.  M.  Wrighij  acting  police  judge, 
D.  J.  KeizeTj  acting  marshal,  C.  S.  Shaffer^  acting  city  clerk, 
S.  M.  Armstrongy  acting  treasurer,  ElHs  SmaUet/^  A.  J.  Marka^ 
W.  H.  WMUy  S.  W.  McNay,  F.  L.  Richie,  and  E.  8.  Bertram, 
acting  city  councilmen,  and  also  against  the  acting  members 
of  the  board  of  education,  of  the  Gty  of  Council  Qrove,  in  said 
Morris  county,  to  inquire  by  what  warrant  or  authority  said 
mayor  and  other  officers  exercise  the  powers  and  duties  of  the 
respective  offices  occupied  and  claimed  by  them.  The  action 
was  tried  at  the  July  Term  1878  of  this  court  All  necessary 
&cts  will  appear  in  the  subjoined  opinion.  The  act  referred 
to  is  ch.  101,  Laws  of  1872,  page  281. 

M.  B.  Nkhdaon,  county  attorney,  and  Willard  Dam,  and  jET. 
B.  Johnson^  for  plaintiff: 

The  act  of  the  legislature,  entitled  **An  act  authorizing 
dtitts  therein  named  to  b^co>me  cities  of  the  second  class,'* 
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approved  29th  February  1872,  under  which  Council  Grove 
claims  to  be  a  city  of  the  second  class,  is  unconstitutional,  and 
void. 

1.  The  subject  of  this  bill  is  not  expressed  in  its  title,  ad  re- 
quired by  the  constitation.  (Art.  2,  §  16.)  The  bill  declares 
certain  cities  to  be  cities  of  the  second  class,  while  the  title  only 
purports  to  authorize  them  to  become  such.  The  purpose  of 
this  constitutional  provision  wsa,  that  the  tUle  of  theaet  should 
afford  information,  and  not  be  misleading  and  deceptive;  71 
m.  229;  11  Bush.  (Ky.)  74;  77  Penn.  St.  77. 

2.  This  act  is  a  special  law,  and  relates  to  a  subject  to 
which  a  general  law  could  be  made  applicable,  and  is  there- 
fore in  conflict  with  the  constitution.  (Art  2,  §  17.)  While 
the  courts  have  a  tendency  to  hold  that  the  legislature  must 
determine  when  a  general  law  can  be  made  applicable,  (1  Eas. 
278,)  yet  they  have  never  entirely  i-elinquished  the  jurisdic- 
tion to  declare  void  an  act  clearly  violative  of  this  provision 
of  the  constitution.  Here  it  is  not  only  perfectly  apparent 
that  a  general  law  could  be  made  applicable  to  the  case  of 
these  cities,  but  the  fact  appears  that  on  the  day  previous  the 
legislature  passed  a  general  law  applicable  to  citiee  of  the  sec- 
ond class,  as  contemplated  by  the  constitution. 

3.  But  this  act  is  not  only  a  special  law,  but  it  is  a  special 
act  conferring  corporate  powers,  and  is  therefore  in  conflict 
with  a  further  provision  of  the  constitution.  (Art  12,  §1.) 
This  proposition  is  too  well  settled  to  require  further  discus- 
sion. 4  Kas.  124;  5  Eas.  603;  9  Kas.  689;  10  Eas.  491;  20 
Ohio  St  18. 

John  Malcy^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  This  is  an  action  in  the  nature  of  quo  war* 
rantOy  brought  originally  in  this  court,  ostensibly  for  the  pur- 
pose of  inquiring  by  what  authority  the  defendants,  John 
M4l<>y,  itnd  otliers,  are*  aMinun^  to  ax^reise^the  powers,  du- 
ties^ and  (•functions  of  officers  of  the  dty  of  Cov^ioil  6«rve^ 
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as  a  city  of  the  second  daae^  but  reallj  for  the  purpose  of  hav 
ingthe  question  determined  whether  the  said  city  of  Counci) 
Qrove  is  a  city  of  the  second  class,  or  not.    K  Council  Qrov€ 
is  a  city  of  the  second  class,  then  it  is  admitted  by  the  prpse 
cQtion  that  the  defendants  are  rightfully  assuming  to;  eterciac 
all  the  powers,  duties,  and  functionfl  as  officers  of  said  city,  ^ 
a  city  of  the  second  classs;  but  if  Council  Grove  is  not  a  city 
of  the  second  class,  then  it  is  adniitted  on  the  other  hand  by 
the  defendants  that  they  are  wrongfully  assuming  to  exercise 
the  powers,  duties,  and  functions  of  officers  of  said  city,  as  a 
city  of  the  second  class.    The  action  was  brought  in  this  court 
in  the  name  of  the  state  of  Xansas  by  and  on  the  relation  of 
the  county  attorney  of  Morris  county,  in  which  county  the 
said  city  of  Council  Grove  is  situated,  and  the  action  is  prose- 
cuted in  this  court  by  said  county  attorney  and  the  attorney 
general.    Some  of  the  facts  of  this  case  have  been  iadmitted  by 
the  pleadings,  others  have  been  agreed  upon  by  the  written 
stipulation  of  the  parties,  and  the  balance  of  them  have  been 
proved  by  the  introduction  of  evidence  on  the  trial.     The 
facts  so  far  as  it  is  necessarv  to  state  them,  seem  to  be  suV 
stantially  as  follows:   On  the  14th  of  March  1872,  the  said 
city  of  Council  Grove  was  a  city  of  the  third  class,  and  con- 
tained a  population  of  about  ten  or  eleven  hundred  inhabitants. 
It  has  never  before,  or  since,  had  a  population  of  two  thou* 
Band  inhabitants.     On  that  day  an  act  of  the  legislature,  en- 
titled, ^^An  act  authorizing  cities  therein  named  to  become 
cities  of  the  second  class,**  which  was  approved  29th  Pebruai«y 
1872,  took  effect  (Laws  of  1872,  pp.  281, 282.)    That  act  pro- 
vided as  follows: 

'^  From  and  after  the  next  municipal  election  which  shall  be 
held  under  the  provisions  of  the  act  governing  cities  of  the 
second  dass,  the  cities  of  Osage  Mission,  Wichita,  Council 
Orove,  and  the  town  of  Sabetha  in  Kemaha  county,  shall  be 
constituted  cities  of  the  second  class,  and  governed  in,  all  re- 
spects  by  the  acts  governing  cities  of  the  second  class;  and  it 
is  hereby  made  the  duty  of  the  mayor  and  council  of  said  cities, 
respectively,  to  immediately,  npon  the  passing  ind  taking 
effect  6f  this  act,  to  divide  said  cities  respectively  into  two  or 
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more  wards,  said  division  to  be  in  operation  at  said  municipal 
election,  and  also  to  give  notice,  as  is  provided  to  be  given 
under  the  act  governing  cities  of  the  second  class,  for  the  elec- 
tion of  a  mayor  and  councilmen,  and  all  other  elective  officers 
provided  for  by  the  act  governing  cities  of  the  second  class; 
provided,  that  all  ordinances  which  shall  be  in  force  in  said 
cities  respectively,  as  cities  of  the  third  class,  not  inconsistent 
with  the  acts  governing  cities  of  the  second  class,  at  the  date 
of  the  next  municipal  election,  shall  remain  in  force  until 
changed  or  repealed  by  ordinances  duly  enacted." 

Under  this  act  the  city  of  Council  Grove  was  duly  organized 
as  a  city  of  the  second  class.  It  was  so  organized  during  the 
months  of  March  and  April  1872,  and  it  has  continued  to  act 
as  a  city  of  the  second  class  ever  since. .  It  was  never  organ- 
ized as  a  city  of  the  second  class  in  any  other  manner  than  as 
above  stated.  There  is  no  pretense  that  it  was  ever  organized 
under  the  provisions  of  section  1  of  the  act  to  incorporate 
cities  of  the  second  class,  approved  28th  February  1872,  (Laws 
of  1872,  page  192;)  and  as  before  said,  it  has  never  had  the 
requisite  population  of  two  thousand  inhabitants  to  organize 
under  that  act  [Laws  of  1871,  ch.  69.] 

It  is  admitted  by  the  parties  to  this  case  that  the  only  ques- 
tion involved  in  this  case  is,  whether  the  said  special  act  au- 
thorizing the  cities  of  Osage  Mission,  Wichita,  Council  Grove, 
and  the  town  of  Sabetha,  to  become  cities  of  the  second  class, 
is  valid,  or  not.  If  it  is  valid,  then  the  prosecution  admits 
that  the  city  of  Council  Grove  is  a  city  of  the  second  class,  and 
that  the  defendants  in  this  case  are  the  proper  officers  thereof; 
but  if  said  act  is  not  valid,  then  it  is  admitted  by  the  defend- 
ants that  said  city  is  not  legally  a  city  of  the  second  class,  and 
that  they  are  not  legally  officers  of  any  such  city,  and  that  this 
action  may  be  maintained. 

It  is  claimed  by  the  prosecution  that  said  special  act  is  nn- 
eonstitutional,  and  therefore  invalid,  for  three  different  reasons. 
We  shall  however  consider  only  the  third  reason  presented  by 
the  prosecution,  for  we  think  that  that  reason  is  sufficient. 
The  act  is  in  contravention  of  section  1,  article  12,  of  the  con- 
stitution.   That  section  of  the  constitution  provides  that  ^'  The 
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legislature  shall  pass  no  special  act  conferring  corporate  pow- 
ers/' Here  we  have  a  special  act  conferring  immense  corpo- 
rate powers — all  the  corporate  powers  of  cities  of  the  second 
class — upon  each  of  foar  difierent  municipal  corporations. 
This  cannot  be  done.  The  reasons  we  think  are  obvious. 
But  if  any  person  should  desire  to  pursue  the  subject  further, 
we  would  refer  him  to  the  following  authorities,  to- wit:  City  of 
Atchison  V.  JBartholow^  4  Kas.  124, 141,  et  seq.;  City  of  Wyan- 
doiU  V.  Woody  5  Kas.  608,  607,  608;  Gilmore  v.  Norton^  10  Kas. 
491,  508,  et  seq.;  Stale  v.  Cincinnati^  20  Ohio  8t.  18, 84, et  seq. 

It  follows,  that  the  said  city  of  Council  Grove  is  not  right- 
fully or  legally  a  city  of  the  second  class,  and  that  the  defend- 
ants are  not  rightfully  or  legally  officers  of  any  city  of  the 
second  class.  Judgment  will  therefore  be  rendered  in  favor  oi 
the  state,  and  against  the  defendants,  as  prayed  for  in  the 
plaintiff's  petition. 

All  the  Justices  concurring. 


Mo.  BiVBB,  Ft.  Scott  ft  Gul?  Railboad  Oa  y.  John 

DUCKBTT. 

This  case  is  here  on  error  from  Miami  distriot  ooart,  where 
Duekett,  at  October  Term  1877,  had  jadgment.  The  Bailroad 
Ompany  brii^gs  the  case  here* 


^  Perryj  for  plaintiff  in  error. 
TFl  B.  Braymanj  for  defendant  in  error. 

Per  Curiam:  This  case  is  decided  against  plaintiff  in  error 
upon  the  authority  of  the  case  of  Kansas  Pacific  Mailway  Qm- 
jKxny  V.  TanZj  16  Kas.  588.  The  judgment  of  the  distriot  court 
will  therefore  be  affirmed,  with  costs. 

All  tiie  Justices  concurring. 
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E.  J.  NooNBR  V.  W.  S.  Short. 

This  case  is  here  for  the  second  time,  on  error  from  Neosho 
district  court  The  facts  and  original  pleadings  are  fully 
stated  in  16  Eas.  220.  After  the  district  court  set  aside  the 
decree  at  July  Term  1874,  as  stated  in  16  Kas.  221,  an 
amended  petition  was  filed  by  Shorty  plaintiff,  in  which  he 
averred,  as  to  defendant  Nooner,  that  Nooner  claimed  ''an 
interest  in  the  mortgaged  premises  adverse  and  paramount  to 
the  mortgage  lien  of  plaintiff,  whereas  in  truth  and  in  &ct 
the  deed  under  which  said  Nooner  claims  title  is  in  fraud  of 
plaintiff's  rights,  and  is  inferior  and  subservient  to  plaintiff^s 
mortgage.''  The  district  oourt«  on  a  new  trial,  at  December 
Term  1874,  found  that  Nooner' a  title  was  inferior  to  plaintiff's 
lien,  and  gave  judgment  in  favor  o{  Short,  for  the  foreclosure 
of  the  mortgage  and  sale  of  the  mortgaged  premises,  and 
'<  forever  barring  all  right,  title  and  interest,  and  equity  of  re- 
demption of  said  Nooner,  and  all  persons  claiming  under  him, 
in  and  to  said  premises."     Nooner  brings  the  case  here. 

L.  StiUweU,  and  R.  N  Baylies,  for  plaintiff  in  error. 
C.  F,  Hatchings,  for  defendant  in  error. 

Per  Curiam:  All  the  legal  questions  itivolved  in  this  caa* 
have  already  beeh  passed  upon  and  decided  by  this  court. in 
other  clises.  We  cite  below  the  decisions  decisiv.e  of  the  mtJh 
ters  presented: 

L  The  reply  was  waived,  as  the  case  was  tried  in  every  re- 
spect the  same  as  it  would  have  been  tried,  if  a  reply  had  been 
filed.  Hopkins  v>  Ootkran^  17  Kas,  178;  Wilson  v.  FuUer,  9  Kas. 

177,190.  ,:  .  •  .    '  . 

tL  In  regard  to  the  allegation  that  the  defendant  in  error 
liad  stated  no  facts  to  entitle  him  to  the  judgment  that  hia 
mortgage  was  prior  in  right  to  the  interest  of  the  plaintiff  iti 
error  to  all  of  the  tracts  of  land  in  <ionti^6vfer8y,'see  BarrHi  v^ 
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ButleTy  5  Eas.  855,  where  it  is  held,  that  a  reviewing  court  will 
consider  all  of  the  pleadings  on  each  side  of  the  case,  in  de- 
termining whether  a  good  eanse  of  action  or  defense  hae  been 
stated,  as  the  case  may  be. 

III.  That  the  question  of  adverse  and  paramount  title  may 
be  litigated  in  an  action  to  foreclose  a  mortgage,  see  Bradley 
V.  ParkkuTsty  ante,  p.  462. 

lY.  The  judgment  barring  the  rights  and  interests  of  the 
plaintiff  in  error,  should  be  made  to  operate  only  in  connection 
with  the  sale  of  the  mortgaged  premises,  and  afber  such  sale 
has  been  made;  and  the  judgment  will  be  corrected  accord* 
iogly.  Short  v.  Noaner^  16  Eas.  220. 

The  costs  in  this  court  will  be  divided. 

All  the  Justices  concurring. 


Atchison  Savings  Bank  ei  oL  y.  Whbelbb's  Administrator. 

Hombbtead;  Abandonment;  Acquiring  New^  Home,  and  New  Homestead, 
Where  one  W.  owning  and  residing  on  a  farm  of  one  hundred  and  sixty 
acres  in  Atchison  oonnty,  in  February  1S72  parphi^ed  a  boose  and  two 
Iota,  two  and  one-half  milte  distant,  in  the  city  of  Doniphan,  in  Doni- 
phan oonnty,  and  rented  his  £sirm  for  two  years,  reserving  forty  acres  in 
ildl  wheat,  for  one  year,  and  the  privilege  of  one  room  in  the  farm  house, 
in  which  to  store  some  articles  of  fnmitnre,  and  soon  afterward  left  his 
fitrm  and  removed  with  his  ftunliy  to  hia*  place  in  Ponipban,  and  resided 
there  till  his  death  in  Jaanary  1874,  and  while  living  in  Doniphan  added, 
by  purchase,  to  his  city  property,,  nine  other  lots,  improved  this  property, 
taught  school  in  the  city,  held  the  office  of  street' commissioner  under 
the  ordinances  of  the  city,  and  Toted  ^t  the  local  city  election  in  ISTS^ 
hdd,  that  he  gained  a  new  home,  and  acquired  a  new  homestead  in  Doni- 
phan, notwithstaadiaig  that  at  the  time  he  moved  to  the  latter  city  it  was 
his  intention  to  rent  his  farm  two,  three,  or  four  years,  sell  off  his  old 
farm  machinery,  school  his  children,  then  buy  new  machinery  and  re- 
tmu  to  his  farm.  As  the  newly-acquired  home  was  upon  premises 
owned  by  fakn,  to  which  the  homestead  exemptioi^  attaclied  by  rea^ofi 
of  iti  oocnpfMugr  as  a  residence,  ^d  as  he  exercised  all  the  privileges 
appertaining  to  his  residence  in  Doniphan,  including  voting  and  holding 
office,  it  must  be  held  that  lie  had  abandoned  his  farm  as  his  homestead, 
and  at  htn  'itontb  ft  was  not  exempt  from  the  payment  of  his  dobti. 
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Efi^ror  from  Doniphan  District  Court. 

Lf  Jannary  1874,  Abijah  Wheeler  died  intestate,  at  the  cily 
of  Doniphan^  in  Doniphan  county,  leaving  a  widow  and  chiU 
dren.  He  owned  a  farm  in  Atchison  county,  and  several  lota 
in  the  city  of  Doniphan.  I.  N".  Sraallwood  was  appointed 
administrator  of  Wheeler^s  estate,  by  the  probate  court  of 
Doniphan  county,  and  served  as  such  until  October  1875^ 
when  he  was  removed,  and  John  F.  Wilson  was  appointed  in 
his  place.  Wilson  resigned  in  April  1876,  whereupon  H.  H. 
Wheeler  J  a  son  of  said  intestate,  was  appointed  administrator^ 
and  has  since  been  acting  as  such.  On  the  23d  of  April  1877^ 
WhedeTy  claiming  that  said  estate  had  been  fully  administered, 
filed  his  final  account  as  administrator,  applied  to  the  probate 
court  for  final  settlement,  and  for  his  discharge  as  administra- 
tor— and  such  settlement  and  discharge  were  ordered  and  en* 
tered  the  same  day.  At  this  time  there  were  of  record  in 
said  probate  court  several  judgments  which  had  been  ren- 
dered against  the  estate  of  said  Abijah  Wheeler,  and  which 
remained  wholly  unpaids  One  of  such  judgments  was  ia 
fSftvor  of  the  Atchison  Savings  Bank^  for  $891.06,  and  interest 
firom  1st  April  1874,  and  another  was  in  favor  of  A.  C.  Lawe^ 
for  $248.84,  and  interest  from  20th  February  1874.  In  June 
1877,  the  Atchison  Savings  Bankj  and  LowCy  claiming  that  no 
notice  whatever  had  been  given  to  them  of  such  settlement 
and  proceedings  for  the  final  discharge  of  the  adminiBtrator^ 
and  that  they  had  no  knowledge  or  information  of  any  appli* 
cation  by  said  administrator  for  final  settlement  until  several 
days  subsequent  to  the  date  of  such  settlement,  and  that  aa 
judgment-creditors  thereof  they  were  adversely  interested  to 
such  settlement  of  the  administrator's  accounts,  and  proceed- 
ings  thereon,  made  application  to  the  probate  court  to  have 
said  account  and  proceedings  and  final  settlement  opened,  and 
that  further  hearing  thereon  be  had.  The  probate  court  or«^ 
dered  the  settlement  opened,  and  set  aside  the  order  dischar^ 
ing  the  administrator,  and  ordered  that  further  hearing  be 
had  on  the  28d  of  July  1877.    Such  hearing  was  had  at  that 
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date,  and  the  probate  coart  foand  that  the  estate  had  not  been 
folly  administeredy  and  that  there,  were  assets  in  the  hands  of 
the  administrator  subject  to  the  payment  of  the  claims  above 
mentioned,  and  ordered  that  the  administrator  proceed  to  final 
administration.  From  this  order  and  decision  of  the  probate 
court,  the  administrator  appealed  to  the  district  court.  The 
appeal  was  duly  docketed  in  the  district  court,  and  was  heard 
and  decided  at  the  September  Term  1877,  A.  P.  M.,  judge  jtq 
tern.  J  presiding.  The  court,  holding  that  the  supposed  assets 
were  exempt,  as  being  a  homestead,  found  in  favor  of  the  ad- 
ministrator, and  gave  judgment  that  the  estate  of  Ab\jah 
Wheeler  had  been  fully  administered,  and  ordered  that  S,  H. 
Whtder  be  discharged  as  administrator  thereof.  The  SavmgB 
Banky  and  Lowey  appeal,  and  bring  the  case  here  on  error* 

TT.  W.  Guthrie^  for  plaintiffs  in  error. 
W.  D.  WMy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTOH,  0*  J. :  The  question  of  importance  in  this  case  is, 
were  the  premises  described  in  the  application  filed  on  Ist 
June  1877  in  the  probate  court  of  Doniphan  county  by  the 
plaintiffs  in  error,  to  open  the  settlement  of  the. estate  of 
Abyah  Wheeler,  deceased,  and  have  further  administration, 
exempt  as  a  homestead?  If  this  land  was  assets  in  the  hands 
of  the  administrator,  the  estate  had  not  been  fully  adminis- 
tered, and  the  plaintifib  in  error  have  the  right  to  complain  of 
the  decision  and  judgment  of  the  district  court  If  the  land 
was  the  homestead  of  said  Wheeler,  at  his  death,  and  has  con* 
tinned  the  homestead  of  the  family  during  such  administration, 
the  same  was  not  assets  liable  for  the  debts  of  the  intestate, 
and  said  application  was  properly  denied. 

From  the  conclusion  of  facts  found  by  the  court,  we  ascer* 

tain  that  said  Abyah  Wheeler,  with  his  wife  and  four  children, 

^^^^^       moved  on  the  premises  situate  in  Atchison  county, 

•r  Mm.       In  ^^  spring  of  1861 ;  that  he  then  owned  the  same ; 

that  it  did  not  exceed  160  acres;  that  it  was  farming  land,  and 
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not  within  the  limits  of  an  incorporated  town  or  city;  that  he 
occupied  the  premises  as  a  residence  until  the  Ist  of  March 
1872;  that  in  February  1872,  he  had  some  talk  witii  another 
person  about  trading  a  stock  of  eoods  owned  by  a  party,  then 
in  Pennsylvania,  for  his  farm,  but  no  trade  was  made,  as 
Wheeler  gave  up  the  idea,  before  the  owner  of  the  gooda 
reached  Kansas.  On  the  17th  of  February  1872,  Wheeler 
purchased  a  house  and  two  lots  in  the  city  of  Doniphan,  a  city 
of  the  third  class,  in  Doniphan  county,  paying  therefor  $600, 
and  putting  in  as  part  payment  a  pair  of  his  mules,  used 
formerly  on  the  farm,  at  $260.  On  the  same  day  he  rented 
tihe  farm  to  one  Crawford  for  two  years  from  the  1st  of  March 
1872,  reserving  forty  acres,  then  in  fall  wh^it,  for  the  first 
year,  and  the  privilege  of  one  room  in  the  house.  He  was  to 
receive  cash  rent,  pay  the  taxes,  and  keep  op  the  fences.  The 
fall  wheat  having  frozen  out,  and  his  tenant  not  needing  the 
ground,  Wheeler  put  that  ground  in  spring  crops  for  that 
year,  and  reserved  the  orchard,  which  was  fenced  off  by  itself. 
Wheeler  and  his  family  moved  to  their  new  home  in  Doniphan 
city,  two  and  one-half  miles  from  the  farm,  on  the  1st  of 
March  1872,  taking  all  their  effects  and  furniture,  except 
some  pictures  and  articles  not  necessary  for  use,  viz.,  chairs,  a 
stand,  a  table,  and  a  stove,  which  were  left  in  the  reserved 
room  in  the  house  on  the  farm.  Between  February  17th  and 
March  Ist  1872,  Wheeler  advertised  a  public  sale  of  all  hia 
farm-stock  and  effects,  except  a  pair  of  horses,  two  cows,  and 
some  pigs,  which  he  intended  to  take  and  did  take  to  the  city 
of  Doniphan  with  him.  At  the  sale,  everything  but  bis  in- 
terest in  a  threshing-machine  was  offered.  Some  of  the  fitrms- 
ing  implements  received  so  low  bids,  they  were  not  sold,  but 
stored  on  the  premises.  He  had  considerable  farm  stock,  the 
most  of  which  was  sold  at  the  sale.  After  removing  to  the 
house  at  Doniphan,  which  was  one  room  smaller  than  the 
farm  house,  he  continued  to  occupy  it  with  his  fkmily,  until 
his  death  on  the  14th  of  January  1874.  He  died  in  this  bouse, 
and  was  buried  in  the  Doniphan  towti  cemetery.  In  the  winter 
of  1872  and  1878,  he  taught  school  in  Doniphan.    The  next 
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spring  he  was  appoibtod  street  commiBsioner  in  Doniphan, 
and  acted  as  such  for  one  year.  He  also  voted  in  Doniphan 
at  the  city  election  in  April  1878,  and  in  the  same  year  put  np 
a  city  jail  under  a  contract  with  the  city.  In  1878  he  bought 
nine  other  lots  adjoining  the  Doniphan  house,  and  fenced 
them  in;  dag  a  well  on  th^  premises;  set  out  frnit  trees,  and 
his  wife  brought  some  shrubbery  from  the  fiarm  and  put  out 
in  the  yard.  He  removed  and  rebuilt  the  stable  on  his  city 
lots,  which  he  used  for  his  horses  and  cows.  When  he  went 
to  the  &rm  to  work  he  carried  his  dinner,  and  returned  to  his 
Doniphan  place  to  sleep.  Sometimes  his  wife  went  to  the 
&rm  visiting,  on  which  occasions  she  ate  at  Crawford's  tabic, 
and  once  or  twice  stayed  there  over  night,  and  slept  in  a  bed 
belonging  to  the  tenant.  At  the  time  Wheeler  moved  to  the 
cily  of  Doniphan,  it  was  his  intention  to  rent  his  fiirm  for  two, 
three,  or  four  years;  sell  off  his  old  farm  machinery;  school 
his  children;  then  purchase  new  machinery,  and  return  to  the 
farm  again.  During  the  winter  of  1878-4,  he  tried  to  rent  his 
farm  for  another  year  from  the  Ist  of  March  1874,  ( the  time 
Crawford's  lease  expired,)  but  failing  to  do  so  for  cash  rent,  he 
determined  to  move  back  to  the  &rm,  with  his  family  on  said 
l8t  of  March,  and  notified  his  tenant  to  this  effect  From  the 
testimony  of  his  wife  and  sons,  it  appeared  that  shortly  before 
the  death  of  Wheeler  he  had  stated  his  intention  to  remove  to 
the  farm  after  the  expiration  of  Crawford's  lease,  but  had 
taken  no  steps  except  he  had  everything  in  readiness,  and  had 
Bome  teams  and  farm  implements  engaged. 

After  Wheeler's  death,  his  family  continued  to  reside  on 
the  Doniphan  place  until  July,  or  August,  1876,  and  then  the 
widow  and  children  moved  on  the  farm  to  claim  it  as  a  home- 
stead. The  farm  at  that  time  was  occupied  by  a  tenant  under 
lease  from  thsi  administrator  of  the  estate  of  the  intestate,  to 
expire  the  following  March.  The  widow  made  arrangements 
with  the  tenant  by  which  she  was  allowed  to  occupy  a  part  of 
the  house  diiring  the  balaace  of  his  lease,  but  obtained  there* 
mider  no  oceupartio<n  oiF  the  land* 
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Upon  these  facts,  the  court  below  erred  in  holding  the  prem- 
ises in  controversy  a  homestead,  and  exempt  from  the  payment 
of  the  debts  of  the  intestate.  The  authorities  all  concur  in 
holding  that  when  by  the  unequivocal  abandonment  of  the 
1  AbandoDmrat  ^omcstcad  the  former  occupant  has  evinced  his 
ofhomMtaML  intention  of  no  longer  treating  it  as  his  place  of 
residence,  his  right  of  exemption  is  lost.  Now,  the  conflict  in 
the  authorities  upon  this  point  is  principally,  what  is  sufficient 
evidence  of  such  abandonment.  Generally,  it  is  conceded, 
that  where  the  owner  of  the  place  has  not  only  removed,  but 
has  established  a  new  home  elsewhere,  the  proof  of  the  aban- 
donment is  conclusive.  This  is  on  the  theory,  that  a  man  or 
the  head  of  a  family  can  have  but  one  homestead  at  the  same 
time.  So,  ^'  where  the  owner  of  a  house  and  lot  voluntarily 
removes  from  it,  and  takes  up  another  residence  in  the  same 
town,  with  a  view  to  the  more  convenient  transaction  of  busi- 
ness, it  can  no  longer  be  said  to  be  his  homestead.  His  resi- 
dence, his  home,  would  be  at  his  new  abode." 

In  Jarvais  v.  Moe^  88  Wis.  440,  plaintiff  removed  from  his 
former  home,  rented  it  to  other  persons,  and  moved  with  his 
fitmily  into  another  building  owned  by  him  in  the  same  city, 
for  the  purpose  of  keeping  a  hotel  in  such  building.  He 
claimed  that  he  did  this  for  the  purpose  of  establishing  the 
hotel  and  keeping  it  until  he  could  rent  it  or  sell  it,  and  of 
then  returning  to  his  former  home.  He  remained  in  the  hotel 
eighteen  months,  and  left  it  only  when  it  became  obvious  that 
he  could  not  maintain  his  title  to  it  against  incumbrances  upon 
it  Under  these  circumstances  it  was  held  that  he  must  be 
regarded  as  having  acquired  a  new  residence  on  his  hotel  prop- 
erly, and  as  having  abandoned  his  former  homestead.  In  Oa^ 
been  v.  MvUigany  87  HI.  280,  the  husband  removed  to  another 
state  with  his  family,  and  remained  there  two  years  before  he 
returned,  and  the  court  said  that  such  removal  was  evidence 
of  an  abandonment,  without  reference  to  what  he  said  before 
or  after  his  return.  In  TUman  v.  Moort^  48  HI.  169,  a  peratm 
left  his  farm  and  removed  to  a  town  six  miles  distanti  where 
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he  voted  at  two  local  eleotions,  flrst  renting  his  £Etrm  for  three 
years,  and  at  the  end  of  one  year  terminating  that  agreement 
and  renting  it  anew  for  five  years ;  and  after  eighteen  months' 
absence  from  his  farm,  execrated  a  mortgage  which  did  not  re*  ^ 
lease  the  benefit  of  the  homestead  act  It  was  held  that  the 
mortgagee  took  his  lien  free  from  the  operation  of  the  home- 
stead act,  and  that  the  right  to  the  homestead  was  not  restored 
by  a  subsequent  return  to  and  residence  on  the  &rm.  In  a  re- 
cent case  in  Alabama,  of  BcyU  v.  Thdematij  it  was  held,  if  the 
owner  of  a  homestead  teases  for  a  term,  transferring  occupation 
and  right  of  possession,  disabling  himself  from  resuming  them 
at  pleasure  during  the  term,  and  acquires  a  home  elsewhere, 
the  exemption  ceases.   The  Reporter j  vol.  6,  page  391. 

In  the  case  we  are  now  considering,  Wheeler  gained  a  new 
home  in  Doniphan  city;  he  owned  the  premises;   he  lived 

there  with  his  family;  he  taught  school  there;  he 
tottSfludBMr  held  the  office  of  street  commissioner  under  the 

city  ordinances,  and  voted  at  the  city  elections  of 
1873;  he  increased  and  improved  his  possessions  in  the  city; 
he  and  his  wife  ornamented  and  beautified  their  lots,  and  in 
every  possible  form  impressed  the  character  of  a  homestead  on 
the  Doniphan  property.  During  the  residence  and  occupation 
of  the  city  premises,  he  clearly  acquired  the  right  to  have 
claimed  them  as  a  homestead,  as  in  fact  it  was;  and  who  can 
doubt,  from  the  findings  of  fact,  that  his  widow  would  have 
done  so  had  it  been  for  her  interest?  It  is  insisted  however, 
that  as  the  intestate  had  an  intention  to  return,  the  homestead 
rights  to  the  farm  were  preserved*  The  unexecuted  intention 
to  resume  possession  of  the  farm,  made  a  few  days  prior  to  his 
death,  upon  the  failure  to  lease  for  cash  rent,  W9uld  not  have 
the  effect  to  restore  his  right  to  hold  the  farm  exempt.  Such 
intention  might  have  never  been  carried  out  The  intention 
to  return,  expressed  before  and  at  the  time  the  removal  oc- 
curred, 18  entitied  to  weight;  and  but  for  the  ownership  of  a 
new  homestead  in  another  county,  and  the  exercise  of  his 
political  rights  as  aa  inhabitant  and  dtiaen  of  Doniphan,  we 
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might  well  infer  his  absence  frcmi  his  fieinn  ^  tempcirftTy  one, 
and  not  amounting  to  an  abandonment.  But  the  making  and 
gaining  of  a  new  home,  the  acquiring  of  a  new  homestead, 
,  and  all  the  rights  appertaining  to  it,  together  with  the  exerdse 
of  those  rights  to  the  fullest  extent,  outweigh  the  claim  for 
exemption  on  the  ground  of  an  intention  to  return  to  the  &rQi 
in  two,  three,  or  four  years.  We  are  not  unmindful  of  the 
beneficent  character  of  our  constitutional  and  statutory  pro- 
visions regarding  homesteads,  nor  of  our  duty  to  construe 
them  liberally  in  favor  of  their  object;  and  this  court  haa 
strongly  demonstrated  such  a  disposition  in  Monroe  v.  May^  9 
Eas.  466,  in  McDowdl  v.  Diefesuiorfy  unreported,  and  in  Jffizon 
V.  QeorgCy  18  Eas.  258;  but  to  go  further,  and  assert  Ihat  a 
man,  or  the  head  of  a  family,  can  be  the  owner  of  two  sepa- 
rate and  distinct  homesteads  at  the  same  time,  or  that  one  per^ 
son  may  own  and  occupy  one  place  for  a  residence  *^  where  he 
surrounds  himself  with  the  ordinary  insignia  of  a  home,  and 
where  he  may  enjoy  its  immunities  and  privacy,"  and  at  the 
same  time  claim  as  a  homestead  another  place  by  virtue  of  its 
occupation  by  a  tenant  and  an  intention  to  return  to  it  as  a 
residence  in  the  future,  would  be  extending  the  object  of  our 
homestead  exemptions  to  pernicious  results,  unwarranted  by 
onr  laws,  and  unsupported  by  reason  or  authority.  The  &^t 
that  the  widow,  and  children  moved  back  to  the  farm  in  the 
summer  of  1875,  more  than  eighteen  months  after  the  death 
of  the  intestate,  in  no  way  aids  the  case  of  the  defendant  in. 
error.  The  farm  was  not  the  homestead  of  the  husband  at  hia 
decease.  The  family  then  actually  occupied  as  their  residence 
and  home  the  Boniphan  property.  Sec.  2  of  the  chapter  otk 
Descents  and  Distributions,  (Gen.  Stat  89i2,)  provides  that  the 
homestead  is  only  exempt  from  the  payment  of  the  debts  of 
the  intestate  when  occupied  by  such  intestate  and  his  family  al; 
the  time  of  his  death,-  as  a  residence,  and  ooatinued  to  be  sot 
occupied  by. his  widow  and  children  after  .his  :death«  !%« 
Doniphan  place  was  exempt  withiikithiB<aec6k>ii; .  the  farm  waa 
not  dxen^pt    There£3r e,  under  all  this,  toircumstanoes,  the  daiia 


JUI/Y  TERM,  1878:    688 

WMt  T.  Oitf  of  CkdnmbOB. 

that  Bach  ^m  was  ilihe  horndttead  of  the  family  bf  the  de* 
ceased  most  be  .denied. 

The  jadgmeut  of  liie  district  court  will  be  reversed^  and 
that  court  directed  to  reader  judgment  that  the  kmd  described 
in  the  application  of  the  plaintiffii  in  ^error^  ie  assets  of  the 
estate  of  Abijah  Wheeler,  deceased,  subject  to  the  payment  of 
the  debts  of  the  estate. 

All  the  Justices  concurring. 


J.  P.  West  v.  Thb  City  of  Columbus. 

t  Illbqal  Baim  or  IirroxiCATtwa  Liquoss;  Deteription  of  PUice  of  SaU,  An 
aiiegiJdon  in  a  oomplaini  fbr  selling  liquor  in  violation  of  a  dty  ordi- 
nanoe,  that  the  ofie^se  was  committed  in  a  certain  oneHitoiry  ivame 
bmlding,  within  the  city  limits,  known  as  West's  drog-Btorey  is  nifficient 
as  a  description  of  the  place  of  the  ofiense. 

1 Complaint  for  Violaling  CUy  Ordinance;  Sufficiency.    A  complaint 

in  a  police  court  of  a  city  for  violation  of  one  of  the  city  ordinances,  is 
snfficiant,  although  no  part  of  the  ordinance  is  copied  into  it,  and  no  ex* 
press  reference  is  made  thereto  by  date>  numberi  or.otherwiae^  providing 
the  acts  or  conduct  of  the  defendant  in  violation  of  the  ordinance  are 
Ihlly  and  clearly  charged. 

1  CrrnES;  Oorporale  Name.  The  act  of  1871,  for  the  organization  of  cities  of 
the  third  class,  changed  all  incorporated  towns,  having  not  more  than 
two  thousand  inhabitants,  into  cities  of  the  third  class;  and  thereupon 
the  original  corporate  name  of  each  such  town  was  changed  with  the 
change  effected  in  its  organization;  and  thereafter  its  corporate  name 

and  style  should  be,  and  is,  "TAe  City  of ,"  (mentioning  the  proper 

name.) 

[Bee Solcmon v,  Bugkf,  24-SU;  Qii^ikt^Baapima,  27-^680.] 

ErrcT  Jrcm,  Cherokee  District  CaurL 

At  the  Odaober  Term  1876  of  the  district  conrt.  West  waa 
convicted  of  theoffonae!  of  having  sold  intoxicating  liquors,  ttt 
the  city  of  Oolumbnsy  in  violatichi  of  the  ordinance  of  said 
citj,  on  the  6th  of  Angnet  1876.:     West  vra»  a  drtig^^s^i  and 
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kept  a  drug-store  in  Columbus.  The  oomplaint  charged, 
among  other  matters,  that  the  alleged  sale  was  *^  contrary  to 
and  in  violation  of  Ordinance  No.  86,  of  the  ordinances  of  the 
city  of  Columbus."  West  was  sentenced  to  pay  a  fine  of  ISO, 
and  costs  of  suit;  and  he  now  brings  the  record  here  on  error 
for  review. 

John  N.  Bitter  J  and  Oowley  ^  Bennett^  for  plaintiff  in  error. 
J.  H.  Spear ^  for  the  city. 

The  opinion  of  the  court  was  delivered  by 

Brbweb,  J. :  This  was  a  criminal  prosecution  in  the  police 
court  of  the  city  of  Columbus  against  West,  for  a  violation  of 
a  city  ordinance  in  the  sale  of  liquor.  Defendant  was  con- 
victed in  that  court^  and  appealed  therefrom  to  the  district 
court,  in  which,  upon  trial,  he  was  again  convicted.  This 
conviction  he  seeks  to  review  in  Ihis  court  by  petition  in 
error,  and  not  by  appeal.  But  it  has  already  been  decided 
that  appeal,  and  not  error,  is  the  proper  remedy.  Neitzel  v.CUy 
of  Concordia^  14  Kas.  446.  Notwithstanding,  we  have  examined 
the  record,  and  see  in  it  no  substantial  error.  The  objections 
are  mainly  technical,  and  not  involving  the  question  of  de- 
fendant's guilt  or  innocence. 

I.  It  is  objected  that  the  place  of  the  offense  is  not  suffi* 
ciently  described  in  the  complaint.  It  was  described  as,  a 
"certain  one-story  frame  building,  known  as  *  West's  drug- 
store,' "  and  as  being  within  the  corporate  limits  of  the  city  of 
Columbus.  This  was  sufficient.  '  If  the  testimony  showed  that 
there  was  such  a  building  within  the  city,  and  thus  known, 
the  identification  would  be  complete.  A  specification  of  the 
lot  and  block  upon  which  the  building  was  situated,  would 
under  those  circumstances  be  unnecessary. 

n.  Again  it  is  objected,  that  the  ordinance  under  whieli 
the  prosecution  was  had  was  not  set  forth  in  fhll,  or  in  part^ 
in  the  complaint,  but  only  referred  te  by  its  number.  The 
prosecution  was  in  the  court  of  the  city.  The  wrongful  acts  of 
the  defendant  were  alleged  with  sufficient  fullness  aiMl  pre- 
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morij  and  the  ordinance,  of  which  these  acts  were  charged  to 
be  a  TiolatioD,  was  referred  to  hy  its  number.  Whatever  may 
H  the  rale  where  proceedings  are  had  in  courts  other  than 
those  of  the  munidpality  itself,  we  think  that  a  complaint  in 
the  police  court  of  a  city  for  a  violation  of  one  of  die  ordi* 
nances  of  the  dty  is  sufficient,  although  no  part  of  the  ordi* 
nance  is  copied  into  it,  and  no  express  reference  is  made  there* 
to  by  date,  number,  or  otherwise,  providing  the  acts  or  conduct 
of  iJie  defendant  in  violation  of  the  ordinance  are  fully  and 
clearly  charged.  There  is  no  more  need  of  express  reference 
to  the  ordinance,  in  such  a  complaint,  than  there  is  in  an  in- 
formation for  a  felony,  in  the  district  court,  to  the  particular 
section  of  the  statute  under  which  the  information  is  filed. 
The  only  question  is,  Do  the  acts  charged  constitute  a  viola* 
tion?  The  police  court  takes  judicial  notice  of  the  ordinances, 
as  the  district  court  of  the  statute;  and  the  defendant  in  each 
case  is  bound  to  know  the  law.  In  the  act  for  the  organiza- 
tion of  cities  of  the  third  class — in  which  clasis  the  city  of 
Columbus  belongs — (Laws  1871,  page  187,  §72,)  the  legisla. 
tare  has  said  that  the  complaint  in  such  prosecutions,  *^  when 
made  by  the  marshal,  assistant  marshal,  or  regular  policeman, 
need  not  foe  in  writing,  if  the  defendant  be  present  in  court 
and  in  custody."  The  code  of  criminal  procedure,  §111, 
(Gen.  Stat  888,)  provides,  that  ^*  neither  presumptions  of 
law,  nor  matters  of  which  judicial  notice  is  taken,  need  be 
stated  in  an  indictment,  or  information."  And  as  said  by 
Judge  Dillon,  in  his  work  on  Municipal  Corporations,  vol.  1, 
§846,  '^The  liberal  rules  of  pleading  and  practice  which  char« 
acterize  modem  judicial  proceedings  shoald  extend  to,  and 
doubtless  would  be  held  to  embrace  suits  and  prosecutions 
to  enforce  the  by-laws  or  ordinances  of  municipal  corpora- 
tions." 

nL  Again,  objection  is  made  that  there  is  a  misnomer  in 
the  name  of  the  city,  and  that  therefore  the  ordinance  was 
▼Old,  and  the  prosecution  without  authority.  This  munici- 
pality was  originally  organized  as  a  town  under  ch.  108  of  the 
General  Statutes.    That  act  provided,  sec.  1,  that  a  munici^ 
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pality  organized  tinder  it  ehoald  be  known  "  by  tihe  name  and 

Uyle  of  *The  inhabitants  of  the  town  of /  (naming  it.)" 

And  this  municipality  was  therefore  called  and  known  as  ^^  The 
Inhabitants  of  the  Town  of  Columbus/'  The  law  of  1«71,  for 
the  organization  of  cities  of  the  third  class,  changed  all  towns 
haying  not  more  than  two  thousand  inhabitants  into  cities  of 
the  third  class,  and  also  provided,  in  section  12,  that  "the  oor^" 
porate  name  of  each  city  governed  by  this  act  shall  be  ^  The 

City  of /"    Now  counsel  insists,  that  the  legal  title  of 

this  municipality  is,  "The  City  of  The  Inhabitants  of  the 
Town  of  Columbus;"  and  as  the  ordinance  was  enacted  bj 
the  city  of  Columbus,  and  the  prosecution  in  its  name,  both 
must  fail.  We  cannot  assent  to  this  dainu  A  part  of  the 
name  is  simply  descriptive  of  the  kind  of  manioipal  organiza- 
tion.  And  a  change  of  the  organization  carries  with  it  a 
change  of  these  mere  words  of  description.  And  while  the 
language  of  the  legislature  may  not  be  the  most  felioitoiis,  yet 
the  intention  is  clear.  • 

We  think  the  ordinance  not  obnoxious  to  the  criticisms 
placed  upon  it  by  coansel,  and  that  it  must  be  held  to  be 
valid. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


.  Samuel  Morbhbad  et  al.  v.  The  State  of  B^ansas. 

FoBTBrrxD  RBCx>ONi8Aircai;  WhenAdion  May  he  Broughi.  An  action  opon  m 
forfeited  recognizanoe  can  be  commexiced  only  afterthe ^djoumment oC 
\he  court  at  which  the  forfeiture  is  taken. 

Mr  or  from  Brown  District  CburU    .. 

One  Brierly  had  a  preliminary  examiaatioa .  beftrro  a  justio« 
of  the  pedce,  upon  a  criminal  charge,  and  was  beld  to  bat)  fo9 
his  appearance  at  the  next  term  jof  the  distriot :  <k>ort^    Jk 
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recognizaaoe  was  given,  with  Samtid  Marehead  and  A.  H.  An- 
derson  as  sareties.  Brierly  failed  to  appear,  and  his  recogni- 
zance  was  forfeited  at  the  April  Term  1876  of  the  district  court 
And  thereupoHi  at  said  term,  tbe  county  attorney  brought  this 
action  on  said  recognizance  in  the  name  of  The  State  against 
Mcrehead  and  Anderson.  Trial  at  tbe  April  Term  1877.  Find* 
ings  and  judgment  in  favor  of  the  plaintiff,  and  defendants 
bring  the  case  here  on  error. 

James  FaUoony  for  plaintifib  in  error. 
C7.  B.  Berry,  tor  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwsr,  J. :  Action  on  a  forfeited  recognizance.  Three  de* 
fenses  were  interposed,  of  which  one,  and  one  only,  seems  to 
us  of  any  validity.  It  is  claimed  that  the  action  was  pre- 
maturely brought,  having  been  commenced  during  the  terra 
at  which  the  forfeiture  was  taken.  Section  158  of  ch.  82, 
Gen.  Stat,  reads: 

"  The  prosecuting  attorney  may,  at  any  time  after  the  ad- 
journment of  the  court,  proceea  by  action  against  the  bail 
upon  the  recognizance.  Said  action  shall  be  governed  by  the 
rules  of  civil  pleading,  aa  far  as  applicable.'^ 

Granting  authority  to  do  an  act  after  a  given  time,  impliedly 
prohibits  the  doing  of  the  act  before  that  time.  JSxpressio 
unius,  exchisio  alterius.  No  force  is  given  to  the  words,  ^'  after 
the  adjournment  of  the  court,'*  if  he  may  bring  the  action  be- 
fore the  adjournment  And  effect  must  be  given  if  possible 
to  all  the  terms  of  the  legislative  direction.  Affirmative  words, 
directing  the  doing  of  an  act  by  a  public  officer  at  a  given  time, 
are  often  considered  as  merely  directory,  and  the  act  sustained, 
though  done  at  a  later  date.  But  this  is  where  the  matter  of 
time  is  really  immaterial,  and  no  one's  rights  can  be  preju- 
diced by  the  delay.  But  where  authority  is  given  to  do  a  cer- 
tain act  after  the  happening  of  some  event,  and  the  doing  of 
the  act  prior  to  the  event  would  operate  to  deprive  a  party  of 
any  rights,  such  party  may  insist  that  the  act  is  prematurely 
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done.  Now  section  149  of  the  same  chapter  provides,  that, 
*Hhe  bail,  at  any  time  before  final  judgment  against  him  npon 
a  forfeited  recognizance,  maj  surrender  his  principal  in  open 
court,  or  to  the  sheriff,  and,  upon  the  payment  of  all  costs,  may 
thereupon  be  discharged  from  any  further  liability  upon  the 
recognizance/'  The  commencement  of  a  suit  creates  costs* 
The  earlier  a  suit  is  commenced,  the  sooner  it  passes  into 
judgment  And  if,  as  in  the  case  at  bar,  the  amount  be  witb* 
in  the  jurisdiction  of  a  justice  of  the  peace,  and  suit  brought 
in  that  court,  it  may  pass  into  judgment  in  three  days.  ThoA 
it  might  happen,  that  at  the  same  term,  and  within  a  few  days 
after  the  forfeiture,  and  before  the  bail  had  time  to  pursue, 
arrest,  and  surrender  his  principal,  final  judgment  might  be 
rendered  against  him.  The  statute  evidently  contemplated 
that  the  bail  should  have  some  reasonable  time  in  which  to 
obtain  and  surrender  his  defaulting  principal,  before  he  is  ex- 
posed to  the  costs  of  a  suit,  or  deprived  by  judgment  of  a  right 
to  escape  liability.  This  right  he  was  deprived  of  in  this  case 
by  the  premature  commencement  of  the  action  on  the  recogni* 
zance. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded  with  instructions  to  enter  a  judgment  of  dis- 
missal of  the  action,  on  the  ground  of  having  been  prematurely 
brought 

All  the  Justices  concurring. 
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Jaqubs. 

L  Taxes,  When  Imposed  and  Payable.  Taxes,  as  taxes,  and  for  the  purposes 
of  their  payment,  were,  in  the  year  1S78,  lawfully  imposed  upon  any 
particular  and  specific  piece  of  land  then  taxable  on  the  first  day  of 
November,  and  not  earlier. 

1 Where  A.  and  J.,  on  the  16th  of  September  1873,  entered  into 

a  written  agreement  for  the  sale  and  purchase  of  a  certain  particular 
and  specific  piece  of  land,  A.  being  the  vendor,  and  J.  the  vendee,  and 
the  vendee  was  to  take  possession  of  the  land  and  use  it,  and  to  pay  for 
the  same  in  eleven  annual  payments,  and  then  to  receive  a  conveyance 
therefor,  and  said  agreement  also  contained  the  stipulation  that  the 
vendee  should  regularly  and  seasonably  pay  all  such  taxes  and  assess- 
ments as  may  be  hereafter  lawfully  imposed  on  said  premises,  h^d,  that 
the  taxes  of  1873,  which  became  due  on  November  Ist  of  that  year,  and 
then  became  a  lien  on  the  land,  were  not  lawfully  imposed  on  the  land 
until  the  Ist  day  of  November,  and  that  J.  then  became  liable  to  pay 
them* 

JBfrror  from  Lyon  lyistrict  Court. 

In  September  187By  Jaques  purchased  from  the  Railroad 
Ckmpany  two  quarter-sections  of  land,  on  credit,  taking  con- 
tracts from  the  vendor  reciting  the  terms  of  sale  and  purchase. 
The  taxes  for  that  year  on  said  land  amounted  to  $65.15. 
Such  taxes  not  being  paid,  the  lands  were  sold  by  the  county 
treasurer  for  the  delinquent  taxes,  and  struck  off  to  Oscar  F. 
Bretton  and  H.  W.  Graham,  who  afterward  assigned  and  trans- 
ferred the  tax-sale  certificates  to  the  Railroad  Company,  Jaques 
claimed  that  the  taxes  should  be  paid  by  the  Railroad  Com- 
fonyj  and  an  amicable  action  was  brought  in  the  district  court 
of  Lyon  county  for  the  purpose  of  determining  whose  duty  it 
was  to  pay  the  taxes.     The  parties  stipulated,  that — 

*'  If  the  court  decides  that  it  was  the  duty  of  Jaquts^  plain- 
tiff, to  pay  said  taxes,  judgment  shall  be  renderea  generally 
for  the  defendant.  If  the  court  decides  that  it  was  the  duty 
of  the  defendant,  the  Railroad  Company^  to  pay  the  taxes,  judg- 
ment shall  be  entered  in  favor  of  the  plaintiff  for  the  surrender 
and  cancellation  of  said  tax  certificates,  and  for  costs  against 
the  defendant" 


640  SUPREME  COURT  OP  KANSAS. 

A.  T.  &  Santa  F6  Bid.  Ck).  ▼.  Jaquek. 

The  district  court  at  the  September  Term  1877,  found  and 
decided  that  the  Railroad  Company ^  under  the  contracts  of  sale 
and  purchase,  was  to  pay  the  taxes,  and  gave  judgment  in 
favor  of  Jaques  in  accordance  with  the  terms  of  the  stipula- 
tion.    The  Railroad  Ccmpamf  brings  the  case  here  on  error* 

Ross  BumSy  find  J,  G.  Waters^  for  plaintiff  in  error. 
Oimningham  ^  MeOarty^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  The  only  question  involved  in  Ais  case  is 
the  following:  At  what  date  in  the  year  1878  were  taxes,  as 
taxes,  and  for  the  purposes  of  their  payment,  lawfully  imposed 
upon  any  particular  and  speci'fic  piece  of  land  then  subject  to 
taxation? 

It  seems  that  on  the  16th  of  September  1878,  the  plaintiff 
and  defendant  entered  into  a  written  agreement  for  the  sale 
and  purchase  of  a  certain  particular  and  specific  piece  of  land 
situated  in  Reno  county.  The  land  was  sold  on  credit  The 
plaintiff  was  the  vendor,  and  the  defendant  the  vendee.  The 
defendant  was  to  take  possession  of.  the  land,  to  have  the  use 
of  the  same,  and  to  pay  for  the  same  in  eleven  annual  pay- 
ments, and  then  to  receive  the  conveyance  therefor.  Said 
agreement  also  contained  the  following  stipulation: 

"The  second  party  (the  defendant  J  agrees  *  *  *  that  he 
will  regularly  and  seasonably  pay*  all  such  taxes  and  assess- 
ments as  may  hereafter  be  lawfully  imposed  upon  said  prem- 
ises." 

The  taxes  imposed  on  said  land  for  that  year,  were,  state 
taxes,  county  taxes,  and  such  other  taxes  as  the  county  com- 
missioners  were  authorized  to  levy.  The  state  taxes  of  that 
year  were  imposed,  in  one  sense,  upon  property  in  general,  by 
the  act  of  the  legislature,  approved  6th  March  1878,  (laws  of 
1878,  page  222,)  which  act  fixed  the  rate  pec  cent  at  whibh 
state  taxes  should  be  levied.  The  icouoty  taxes  cf  that  ye^ar, 
and  indeed  of  prior  and  subsequent  years,  were  impOsbd,  in 
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one  sense,  upon  property  ia  general  by  the  $ct  of  the  legiala- 
tQre  of  1868,  (Gen.  Stat  1019,  et  seq.,)  which  aot  provided  for 
the  aeaessment  and  oolleotion  of  taxea.  But  evidently  this 
kind  of  imposition  of  taxes  was  not  the  kind  of  imposition  of 
taxes  which  the  parties  had  in  contemplation  when  they  made 
said  agreement.  Lands  were  assessed  that  year  subsequently 
to  the  third  Wednesday  of  April,  and  prior  to  the  20th  of  June, 
but  as  of  the  first  day  of  March;  (laws  of  1870,  p.  245;  Gen. 
Stat  1032 ;)  and  the  county  commissioners  on  September  1st 
of  that  year  determined  the  amount,  and  rate  per  cent,  of  all 
the  county  taxes,  and  of  all  the  other  taxes  which  they  were 
required  by  law  to  levy;  (Gen.  Stat  1044,  §72.)  This  may 
perhaps  be  called  an  imposition  of  taxes  upon  property  in 
general,  yet  it  can  hardly  be  called  an  imposition  of  taxes 
upon  any  specific  property,  or  with  reference  to  the  payment 
of  the  taxes  by  any  particular  owner  or  owners.  On  or  before 
the  20th  of  June,  the  assessor  delivered  the  aesessment-list  to 
the  county  clerk.  On  the  first  Monday  in  July,  the  county 
board  met  to  equalize  the  assessments  of  the  county.  On  the 
second  Monday  cf  August,  the  state  board  of  equalization  met 
to  equalize  the  assessments  of  the  state.  On  the  first  Monday 
of  September,  (as  before  stated,)  the  county  commissioners 
fixed  the  rate  and  amount  of  taxes  to  be  levied  in  their  county. 
And  after  that  time,  and  before  the  first  day  of  November, 
the  county  clerk  determined  the  amount  of  the  taxes  that  each 
individual  should  pay  on  each  piece  of  land,  placed  such 
amount  on  the  tax-roll,  and  then,  on  the  first  day  of  Novem- 
ber, delivered  the  tax-roll  to  the  county  treasurer;  and  then, 
for  the  first  time,  the  taxes  became  due  and  payable;  (Gen. 
Stat,  pp.  1044,  1046;  laws  of  1871,  p.  828.)  Then  and  not 
till  then  did  the  taxes  become  a  lien  on  the  real  estate;  (Gen. 
Stat  1044,  §74.)  And  then,  as  between  any  grantor  and 
grantee,  if  the  land  was  conveyed  prior  to  November  1st,  the 
grantee  paid  the  taxes;  but  if  the  land  was  not  conveyed  until 
after  November  l0t,  the  grantor  paid  them,  (Geo.  Stat  1062, 
§  140.)  These  statutes  show  that,  for  the  purpose  of  the  pay- 
ment of  taxes,  the  taxes  were  not  imposed  upon,  the  land  until 

42r-»K€U, 
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November  1st  The  ta^es  were  not  doe  until  that  time.  They 
were  not  a  lien  upon  the  land  until  that  time;  and  whoever 
owned  the  land  at  that  time  was  required  to  pay  the  taxes, 
unless  there  was  some  express  contract  to  the  contrary,  even 
though  the  owner  had  received  the  title  only  the  day  before. 
The  defendant  claims  that  the  word  ^4mpose,"  as  used  in  said 
agreement,  means  the  same  as  the  word  *^levy/'  and  he  claims 
that  the  taxes,  or  at  least  all  but  the  state  taxes,  were  levied 
on  the  first  Monday  of  September.  Now  the  word  "levy" 
has  various  meanings,  as  well  as  the  word  "impose.''  It  (the 
word  levy)  does  not  always,  and  indeed  it  very  seldom  means 
the  fixing  of  tne  amount  of  the  taxes  to  be  raised,  or  the  rate 
per  cidnt  on  the  valuation  of  the  taxable  property.  But  it 
sometimes  includes  the  collection  of  the  taxes.  Sec.  72  of  the 
tax  law  of  1868  provides,  that  the  county  commissioners  shall 
meet  on  the  first  Monday  in  September  and  do  just  what  the 
defendant  calls  "levying''  the  taxes;  and  yet  the  next  suc- 
ceeding section  of  that  law  provides  that  "  the  county  clerk, 
immediately  after  the  first  Monday  in  September,  shall  pro- 
ceed  to  determine  the  sums  to  be  levied  upon  each  tract  or  lot 
of  real  property,"  etc.,  (Gen.  Stat  1044,  §78,)  showing  that  in 
the  opinion  of  the  legislature  the  taxes  were  still  to  be  levied 
after  the  county  commissioners  had  done  all  that  they  were 
required  to  do  towards  the  levying,  or  the  collection,  or  the 
imposition  of  the  taxes.  All  the  statutes  in  force  in  1873  seem 
to  contemplate  that  the  taxes  did  not  stand  against  the  land^ 
and  that  they  were  not  imposed  upon  the  land  until  they  be- 
came due  against  the  land — until  they  became  a  lien  upon 
the  land — until  the  owner  of  the  land  became  liable  therefor, 
which  was  on  the  first  day  of  November,  and  not  earlier. 
Until  the  first  day  of  November  they  could  hardly  be  said  to  be 
taxes.  They  conld  not  have  been  paid,  and  possibly  no  record 
would  have  shown,  and  no  officer  would  have  known,  the 
amount  thereof.  And  the  record  which  would  finally  have 
shown  the  amount  thereof  was  still  in  the  hands  of  the  county 
clerk,  who  never  had  any  authority  to  collect  or  receive  the 
taxes.    It  Would  seem  that  all  the  tax  proceedings  had  by  any 
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officer  or  ofElcerSy  prior  to  the  delivery  of  the  tax-roll  by  the 
county  clerk  to  the  connty  treasiirer  on  the  first  day  of  No- 
vember, were  only  incipient  and  inchoate  proceedings  in  the 
imposition  of  the  taxes,  and  that  the  taxes  were  finally  im- 
posed upon  the  land  only  by  the  county  clerk  delivering  to 
the  county  treasurer  the  tax-roll  on  the  first  day  of  November. 
With  these  views,  we  think  the  defendant  in  error,  Jaques, 
should  pay  the  taxes  imposed  on  said  land  for  the  year  1878. 
If  Jaques  had  been  an  absolute  grantee,  instead  of  a  condi- 
tional vendee,  he  would  have  been  liable  under  the  statutes, 
(Gen.  Stat.  1062,  §140,)  without  any  contract;  and  we  think 
the  contract  in  this  case  was  intended  to  place  the  purchaser, 
BO  far  as  the  payment  of  taxes  was  concerned,  just  in  the  same 
condition  that  he  would  have  been  if  he  had  been  an  absolute 
grantee. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

All  the  Justices  concurring. 


The  Statb  of  Karbab  v.  E.  A.  Tatlok. 

1.  AmAxn/t;  F&irUing  Loaded  PiitoL  If  one  deliberately  points  and  cocks  a 
loaded  pistol  at  another,  who  is  a  mere  trespasser  upon  his  lands,  within 
a  distance  which  the  pistol  will  carry,  and  compels  such  trespasser, 
through  fear  of  personal  violence  from  the  deadly  weapon  aimed  at 
him,  to  leave  the  premises,  he  is  guilty  of  an  assault 

1  Jubt;  UnauthoriMid  Paper,  in  Jury-Room,  If  the  jury,  In  a  criminal  prose- 
cution, carry  with  them  on  retiring  to  consider  of  their  verdict  a  paper 
having  writing  thereon,  which  is  folded  accidentaHy  with  the  instruc- 
tions in  the  case,  and  it  is  not  shown  that  such  unauthorized  and  de- 
tached paper  has  produced  any  improper  influence  on  the  jury,  nor  is  it 
apparent  from  its  contents  that  it  could  have  influenced  the  finding  of 
the  jury,  nor  prejudiced  the  rights  of  the  defendant,  it  Is  not  error  for 
the  diatrict  conit  to  overrule  a  motion  for  a  new  trial  based  upon  the 
reception  and  peruBal  of  such  paper  by  the  jury.    [^Siate  v.  LofuUt^  29-728.] 
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Appeal  from  MUehdl  District  CourU 

Taylor  was  convicted  of  an  assault,  at  the  March  Term 
1878,  and  sentenced  to  pay  a  fine  of  five  dollarsi  and  costs,  and 
he  brings  the  record  here  for  review. 

Horace  Cooper^  for  appellant 
Levi  Cooper  J  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  was  a  prosecution  for  an  assault.  The 
defense  was,  that  appellant  did  the  acts  complained  of  to  com- 
pel the  prosecuting  witness  to  leave  certain  prenaises,  which 
were  in  his  charge,  and  over  which  the  witness  was  driving 
with  a  team  and  wagon.  On  the  part  of  the  prosecution,  it 
was  shown  that  appellant  drew  a- loaded  pistol  from  his  pocket, 
cocked  and  pointed  it  at  the  witness,  within  a  foot-and-a-half 
of  him;  that  the  pistol  was  thus  held  by  appellant  in  his  right 
hand  until  witness  withdrew  firom  the  premises  on  which  he 
was  trespassing.  On  the  part  of  the  appellant  it  was  shown, 
that  the  witness  refused  at  first  to  leave  the  premises  when  so 
ordered,  and  when  appellant  attempted  to  remove  him  by  force 
the  witness  acted  defiantly,  and  attempted  to  kick  appellant; 
that  he  did  not  obey  the  orders  of  appellant  until  after  the 
pietol  was  drawn  and  exhibited.  On  the  part  of  the  defense 
the  court  was  asked  to  instruct  the  jury,  that — 

"  The  pointing  of  a  pistol  at  a  trespasser,  by  one  having 
lawful  authority  to  eject  the  trespasser,  who  is  acting  in  a  de- 
fiant manner,  and  assumes  a  threatening  attitude  when  an  at- 
tempt is  made  to  eject  him  by  force  from  premises  which  h^ 
refuses  to  leave  when  requested,  does  not  constitute  an  assault, 
if  the  pointing  of  a  pistol  creates  no  other  fear  in  the  mind  of 
the  trespasser  than  that  he  will  be  in  danger  of  bodily  injury 
if  he  resists  by  force  tiie  attempt  to  eject  him." 

The  court  refused  the  request,  but  charged  the  jury  as  foU 
lows: 
*'A  person  having  charge  of  premises,  and  having  authority 
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of  preventing  persons  from  trespassing  thereon,  Chix^  after  first 
requesting  tiie  trespasser  to  leave  the  premises,  and  a  refnsal  to 
do  so  on  his  part,  use  such  force  as  is  necessary  to  remove  the 
trespasser;  and  if  the  trespasser  use  force  in  resisting  the  per- 
son in  charge  of  the  premises,  then  such  person  may  use  force 
sufficient  to  overcome  the  force  used  by  the  trespasser.  On 
the  other  hand,  if  the  defendant  drew  a  loaded  pistol,  and  pre- 
sented the  same  to  the  prosecuting  witness  in  such  a  manner 
as  to  create  a  reasonable  apprehension  of  immediate  danger  in 
the  mind  of  the  said  witness,  the  defendant  is  gnilty  of  the 
assault  charged,  If  the  apprehension  of  danger  arose  from  a 
reasonable  cause,  and  the  circumstances  were  such  as  to  induce 
fear  of  immediate  danger.'* 

No  error  is  manifest  Ui  this  instruction.  The  instruction 
refused  was  not  a  correct  exposition  of  the  law,  and  that 
given  not  prejudicial  to  the  rights  of  the  appellant.  If  one 
deliberately  kills  another  with  a  deadly  weapon,  in  order  to 
prevent  a  mere  trespass  on  his  property,  it  is  a  felony.  So,  if 
one  offers  to  strik^e  with  a  deadly  weapon,  although  he  an- 
nounces his  purpose  not  to  finish  the  act,  and  commit  the 
homicide  if  his  terms  are  instantly  complied  with,  (although 
the  terms  be  such  as  he  has  a  right  to  exact,  and  enforce  by 
the  moUSer  manus  imposuiQ  he  is  guilty  of  an  assault.  The 
patting  in  use  of  a  deadly  weapon,  shows  a  wanton  disregard 
of  human  life.    Bishop  says: 

"When  the  force  is  such  that  in  no  emergency  can  its  use 
possibly  become  lawful,  an  attempt  to  use  it  must  be  unlaw- 
fnl — an  unlawful  attempt  Por  example,  as  no  man  has  a 
right  to  defend  his  property,  not  speaking  here  of  his  castle, 
by  destroying  the  life  of  a  human  being,  any  exhibition  of 
loaded  fire-arms,  or  other  like  force,  with  the  intent  to  em- 
ploy this  force  in  such  defense  if  the  emergens  should  arise, 
would  be  an  indictable  attempt  to  commit  a  ifelonious  homi- 
cide^ in  a  case  where  the  party  making  the  aggression  on  the 
property  was  thereby  frightened  away."  (Grim.  Law,  voL  2, 
§  597.) 

The  refusal  of  the  prosecuting  witness  to  leave  the  prem* 
ises  over  which  he  was  driving,  did  not  authorize  the  appel- 
lant to  kill  him;  and  the  pointing  of  the  loaded  pistol  at  him 
ander  the  circumstances,  amounted  to  an  assault  The  act 
was  not  justifiable. 
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The  jury  on  their  retirement  to  consider  of  their  verdict^ 
wek*e  permitted,  without  objection,  to  take  with  them  the 
charge  of  the  court  By  mistake,  a  paper  was  folded  in  the 
instructions  which  contained  the  following  words  in  writing: 

^'A  slightest  laying  on  of  hands,  if  not  justifiable,  is  an  as* 
sault.  The  court  instructs  the  jury,  that  they  are  the  exclu- 
sive judges  of  the  testimony  in  this  case,  and  are  also  the 
exclusive  judges  of  the  amount  of  force  that  the  defendant 
might ." 

The  jury  received  this  unauthorized  paper  into  their  jury 
room.  It  was  not  shown  that  the  paper  was  read  by  any 
juror,  but  as  it  was  returned  by  the  foreman,  with  the  other 
papers  taken  by  them  to  be  read,  we  assume  it  was  examined 
and  read.  Was  this  such  an  irregularity  as  to  avoid  the  ver- 
dict, and  require  a  new  trial?  We  think  not.  It  is  true, 
sec.  275  of  the  criminal  code  provides,  that  "the  court  may 
grant  a  new  trial,  when  the  jury  has  receive.d  any  evidence, 
papers,  or  documents  not  authorized  by  the  court"  But  the 
section  must  be  reasonably  construed.  [State  v.  LaniZy  28  Xas. 
728.]  Papers  handed  to  and  carried  out  by  a  jury,  containing 
matter  irrelevant  or  immaterial,  so  as  to  make  it  improbable 
it  could  affect  the  merits  of  the  action,  will  not  necessarily 
avoid  a  verdict  Unless  the  writing  could  have  in  some  way 
resulted  to  the  prejudice  of  the  appellant,  no  error  was  com- 
mitted in  refusing  the  new  trial.  The  only  complete  sentence 
on  the  paper,  stated  a  sound  proposition  of  law.  The  other 
words,  so  far  as  they  go,  were  correct,  and  seemed  to  have 
been  copied  from  the  charge  of  the  court.  We  cannot  per- 
ceive anything  contained  in  the  paper  detrimental  to  the 
rights  of  the  appellant,  and  therefore  do  not  think  the  irregu- 
larity was  of  a  character  to  demand  a  reversal  of  the  judg^ 
ment 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurrmg. 
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Thomas  J.  Yakdji^slips,  .^^o^,  .^.,.t.  ^ubin  j  ... 

1.  FnTURBB;  Severanee  /torn  RttMy,  by  Owner;  Mortgage  qf  ReaUy,  No  ^HUe. 
R  mortgaged  to  &  certain  ,laad  on  which  was  a  grist-miU,  and  in  which 
mill  were  certain  flstores.  Afterward  B.,  fox  the  purpose  of  defrauding 
S.,  severed  said  mill-fixtures  from  the  mill,  and  sold  and  delivered  them 
to  K.,  who  purchased  and  received  the  same  for  a  like  purpose.  Rdd, 
That  said  mill-fixtiinas  belonged  to  B.  nntil  he  sold  them  to  K.,  and  that 
they  never  became  the  property  of  S*,  and  that  neither  8.,  nor  any  p«^ 
son  claiming  under  him,  can  midntain  replevin  against  K,  for  them. 
[Eaves  v.  Estes,  10-314.] 

S.  Rights  of  Mobtqagor  of  Real  Property;  Impairing  Security;  Rights  of  Mort- 
gagee. A  mortgagor  of  real  estate  has  the  right  to  the  possession  of  the 
mortgaged  property,  and  to  sever  and  remove  timber,  wood,  sand,  earth, 
ooal,  stone,  or  anything  else,  ^herefix>m,  and  to  sell  the  same,  unless  it 
nnreasonably  impairs  the  mortgage  security.  When  it  impairs  the  most- 
gage  security,  the  remedy  of  the  mortgagee  is  not  at  law,  but  in  equity; 
not  replevin  to  recover  the  property  severed  f^oin  the  rbillty^  but  gen- 
erally iigonction,  to  restrain  the  oommissioh  of  waste  upon  the  realty. 
[Clark  V.  Reybum,  1-^281;  Chick  v.  JVUUUe,  2-^5,  391;  Curtie  v.  Buckley, 
14-456;  PritcheUv.  MUcJidl,  17-358;  Watterson  v.  Devoe,  18-233;  Blandinv. 
Wade,  20-254;  Alexander  v.  Shonyo,  20-705,  707;  Robbins  v,  SacheU,  23-304; 
Seekler  «.  De\fs,  25*165 ;  Bvrhaia  v,  HtOchiion,  25-631 ;  Tomlinton  v.  TTump' 
«m,  27-72,  73.] 

Error  from  Doniphan  District  Court. 

All  necessary  facts  are  presented  in  the  subjoined  opinion. 
The  district  court  gave  judgment  in  favor  of  defendants,  at 
September  Term  1875,  and  plaintiff  brings  the  case  here. 

W.  D.  Webb,  for  plaintiff. 

Albert  Perry^  and  Nathan  Pricey  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  of  replevin,  brought  by 
Vanderslice  as  receiver,  etc.,  against  Reuben  Knapp,  A.  J.  Se- 
lover,  and  John  D.  Hier,  for  the  recovery  of  certain  mill- 
auteuMitor  fixtures.  The  petition  alleges  in  substance  as  fol- 
"^  lows:  Jonathikn  Bigby  owned  certain  land,  on  which 
was  a  grist-mill,  and  in  which  mill  were  said  fixtures.  Bigby, 
on  15th  September  1874,  mortgaged  said  property  to  thie  St 
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Joseph  &  Kansas  Loan  and  Building  Company,  to  secare  the 
sum  of  |5,000.  Whether  said  mortgage  is  yet  due,  and 
whether  the  property  is  worth  $6,000,  or  |500,000,  or  any  other 
amount,  is  not  stated  in  the  petition*  Afterward,  Bigby,  for 
the  purpose  of  defrauding  said  loan  a^d  building  company, 
severed  said  mill-fixtures  from  the  mill,  and  sold  and  delivered 
them  to  the  defendants,  Knapp,  Selover,  and  Hier,  who  pur- 
chased and  received  the  same  for  a  like  purpose.  Afterward 
said  company  commenced  an  action  against  Rigby,  Selover, 
and  others.  What  kind  of  an  action  this  was,  and  for  what 
purpose  it  was  commenced,  is  not  stated  in  the  petition.  But 
in  such  action  the  plaintiff,  Yanderslice,  was  appointed  a  re- 
ceiver, ^^  and  as  such  receiver  was  duly  authorized  and  empow- 
ered to  bring  this  present  action,  and  all  other  proper  actions, 
to  recover  possession  of**  said  mill-fixtures.  Afterward  he 
brought  this  action  of  replevin  against  Knapp,  Selover,  and 
Hier,  to  recover  said  mill-fiztures.  He  alleged  the  foregoing 
facts  in  his  petition,  and  also  alleged  as  a  conclusion  therefrom 
that  he  had  "a  special  ownership  and  interest  in '*  said  mill- 
fixtures,  and  that  he  was  ^^  entitled  to  the  immediate  possession 
thereof.*'  He  also  alleged  that  the  defendants  then  had  the 
possession  of  the  said  mill-fixtures,  and  that  they  wrongfully 
and  unlawfully  detained  the  same  from  him,  although  he  had 
demanded  the  same  from  them,  and  he  prayed  for  a  judgmeut 
for  the  recovery  of  said  property.  The  defendanta  demurred 
to  this  petition,  on  the  grounds — ^^Jirst^  that  plaintiff  has  not 
legal  capacity  to  sue;  second^  that  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  The  court  be- 
low sustained  this  demurrer,  and  the  plaintiff  now  brings  the 
case  to  this  court  for  review. 

The  judgment  of  the  court  below  must  be  affirmed.    Bigby 

was  the  owner  of  said  land  and  mill-fixtures,  both  before  and 

after  said  mortgage  became  due,  (if  it  has  become 

^'nSS^hr      due,  but  it  has  not  been  shown  or  stated  whether 

undrtSit/W.  or  not  it  has  become  due,)  untU  he  eold  the  fixtures 
to  the  defendants,  when  the  ftxtures  probably  be- 
came the  property  of  the  defendants.    But  at  no  time  did  the 
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land,  or  the  mill,  or  the  fixtures,  become  the  properly  of  the 
mortgagee,  or  any  person  holding  or  claiming  under  the  mort- 
gagee. (Chick  V.  Willetts,  2  Kas.  885,  891.)  While  Eigby  was 
the  owner  of  the  property  he  could  lawfully  sever  the  fixtures 
from  the  mill,  and  sell  them  to  the  defendants,  or  to  any  other 
person,  without  their  becoming  llie  property  of  the  mortgagee, 
or  any  person  claiming  under  the  mortgagee.  {Clark  v.  Bey- 
hwm^  1  Kas.  281;  Cooper  v.  Davis,  16  Conn.  556.)  A  mortgagee 
18  a  mere  lien-holder;  and  whether  he  shall  ever  own  any  part 
of  the  mortgaged  property,  or  not,  depends  upon  whether  the 
mortgage  shall  ever  be  foreclosed  in  the  district  court,  and 
whether  be  shall  be  the  successful  bidder  at  the  sheriff's  sale 
of  the  property.  Any  other  person  has  just  the  same  right  to 
bid  on  the  property  and  to  purchase  it,  that  he  has.  A  mort- 
gagor of  real  estate  has  the  right  to  possession  of 
""SSJaJrw  the  mortgaged  property,  and  the  right  to  sever 
22^^  '    and  remove  the  timber,  wood,  sand,  earth,  coal. 


stone,  or  anything  else,  therefrom,  and  to  sell  the 
same,  unless  it  unreasonably  impairs  the  mortgage  eecurity ; 
and  when  it  impairs  the  mortgage  security  the  remedy  of  the 
mortgagee  is  not  at  law,  but  in  equity;  not  in  -replevin  to  re- 
cover the  property  severed  from  the  realty,  but  generally  in- 
luDctioii  to  restrain  the  commiaaion  of  waste  upon^he  realty. 
The  fiiett  of  thia  case  however  w^otild  not  sitstain  any  action 
either  at  law  or  in  equity;  for  it  does  not  appear  from  the  pe- 
tition that  the  mortgage  security  has  been  unreasonably  im- 
paired. The  mortgage-debt  appears  to  be  $5,000,  and  interest; 
hut  the  mortgaged  property ^  without.  siEiid  fiifctures,  may  be 
worth  ten  or  twenty  times  that  amount 

The  judgment  of  the  court  below  will  be  ie 

AJB  *ite 'Justices  concurring. 
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Thb  Statb  or  Kansas  v.  Willum  C^iimbxock. 

1.  Burglary;  "Saloon  Building,"  Barglary,  under  section  68  of  the  act  re* 
lating  to  crimes  and  punishmente,  may  be  committed  in  a  "saloon  baild- 
ing."  . 

2^  N^w  !£BUhi  Mi9G9nduisi  of.  .Qmmiy  AUortUjf;  Bnmmptixm.  Where  a  der 
fendant,  who  has  .bfsen.  fQijpd  guilty  of  ^  .cripoiaal  ofiepae,  moves  tbe 
court  for  a  new  trial  upon  the  ground  of  improper  statements  made  by 
the  county  attorney  in  his  opening  argument  to  the  jury,  and  the  only 
eyidence  introduced  on  the  hearing  of  the  motion  tending  to  show  what 
9aeh  statements  were,  were  affidavits  of  the  defendant  and  his  counsel, 
and  the  county  attorney,  and  this  evidence  was  conflicting,  and  the  ooort 
overruled  the-  motion  for  a  new  trial,  the  supreme  court  will,  in  review- 
ing the  ruling  of  the  district  court  on  said  motion,  presume  that  the  con- 
troverted facts,  with  reference  to  said  statements,  were  in  accordance 
with  that  portion  of  the  conflicting  evidence  which  is  most  in  conson- 
ance  with  the  ruling  of  the  court  below.  [  WinUr  v,  SaUt  19-667;  SlcU  «. 
QuUkanO,  24-254;  StaU  v.  Martin,  31-354.] 

8. And  where  some  of  such  statements  of  the  county  attorney 

seem  to  be  improper,  but  it  does  not  appear  thkt  they  might  have  had 
' '  «ny  flittt@rlk^eflfectT(fpot^'the  v^dict  rendered'  by  the  jury,  the  supreme 
opart  will  not  reverse  the  judgment  of  tbeeojirt  below,  ooerely  becaoae 
of  such  improper  statements. 

Appeal  from  Atchison  District  Court 

At  the  March  Term  ISTS,  the  defendant  was  convicted,  and 
sentenced  to  imprisonment  in  the  penitentiaryi  and  he  now 
appeals  to  this  court. 

[  Smith  4^  ISQl(m9nf  for;  tf^^  . 

,  ;Cl  J^.  Cochranjconntj  attorney,  for  The  State. 

■  .       »  ■  •       <  • 

The  opinion  of  the  court  was  delivered  by 

Yalbntine,  J. :  This  was  a  crimiual  jp^paecutionfo.r  borglaiy 
in  the  second  degree,  and  petit  larceny.  The  defendant  was 
charged  with  breaking  and  entering  in  the  night-time  a  certain 
"  saloon  building,"  situated  in  Atchison,  Atchison  coanty,  in 
which  was  kept,  stored  and  deposited  at  that  time  certain  vain- 
able  goods,  wares,  and  money,  with  the  intention  of  stealing 
the  same,  and  that  he  did  steal  $15.56  thereo£    The  defend* 
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ant  was  found  guilty  of  both  the  burglary  and  the  laroeny,  and 
was  sentenced  to  confinement  and  hard  labor  in  the  peniten- 
tiary for  the  period  of  five  years  and  three  months.  He  now 
appeals  to  this  court  He  claims  that  the  judgment  of  the 
court  below  ought  to  be  reversed — first,  because  he  was  ar- 
rested on  a  defective  warrant;  second,  because  it  is  hot  bur* 
glary,  nor  any  other  offense,  to  break  and  enter  a  ^'  saloon 
building; "  and  third,  because  of  raiisconduct  on  the  part  of 
the  county  attorney  while  making  his  opening  argument  to  the 
jaiy.  We  must  decide  all  these  questions  against  the  defend- 
ant The  warrant  was  amply  snfficient  Burglary  may  be 
eommitted  in  a  *^  saloon  building."  And,  although  the  con- 
duct of  the  county  attorney  may  have  been  censurable,  yet  we 
do  not  think  that  under  the  circumstances  of  this  case  said 
conduct  is  quite  sufficient  to  authorize  or  require  a  reversal  of 
the  judgment  below.  This  action  we  think  was  prosecuted 
under  section  68  of  the  act  relating,  to  crimes  and  punishments. 
That  section  provides  among  other  things  as  follows: 

"  Every  person  who  shall  be  convicted  of  breaking  and  en- 
tering in  tne  night-time  *  *  ♦  any  shop,  store,  booth,  tent, 
warehouse,  or  other  building,  or  any  boat  or  vessel,  in  which 
there  shall  be  at  the  time  some  human  being,  or  any  goods, 
-wares,  or  merchandise,  or  any  valuable  thing  kept  or  deposited, 
with  intent  to  steal,  or  commit  any  felony  therein,  snail  on 
conviction  be  adjudged  guilty  of  burglary  in  the  second  de- 
gree." (Gen.  Stat  880.) 

The  question  as  to  the  misconduct  of  the  county  attorney 
arose  in  the  court  below  in  the  following  manner :  After  the 
defendant  had  been  found  guilty  of  burglary  and  larceny,  he 
moved  the  court  for  a  new  trial  and  set  forth  among  other 
grounds  for  a  new  trial  the  following: 

"Misconduct  of  the  county  attorney  trying  the  case,  in  stat- 
ing to  the  jury  in  his  opening  argument  the  following  language 
which  was  objected  to  by  the  defendant  at  the  time:  *  Every- 
body knows  that  this  man  is  a  felon  ^ — meaning  and  referring 
to  one  James  B.  Tracy,  who  was  a  witness  for  defendant  herein 
—there  being  no  evidence  that  the  witness  was  ever  accused 
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of  any  felony,  or  other  crime,  and  there  being  no  evidenott 
herein  that  said  Tracy  was  ever  convicted  of  a  felony. 

"And  also,  the  further  misconduct  of  the  prosecuting  attor- 
ney in  the  argument  of  this  case  before  the  jury,  in  this:  that 
in  the  course  of  the  argument  by  the  county  attorney  of  this 
case  to  the  jury  the  defendant's  counsel  objected  to  some  im- 
proper statements  made  by  the  said  county  attorney,  and  that 
the  said  couniy  attorney  need  the  following  language  to  the 
defendant's  attorney,  who  objected,  the  same  having  been  said 
in  a  loud  voice  in  front  of  the  jury,  and  during  the  argument 
of  the  county  attorney,  to-wit:  'Yes,  you  may  keep  on  object- 
ing. I  never  knew  a  guilty  man  to  be  on  trial  for  a  felony 
who  did  not  object,  and  object,  until  he  wore  striped  clothes 
in  tiie  penitentiary.'  That  all  of  said  statements  of  tiie  county 
attorney  were  objected  to  at  the  time  by  defendant." 

On  the  hearing  of  said  motion  for  a  new  trial,  the  defendant 

read  in  evidence  the  affidavits  of  himself  and  of  his  attorneys^ 

W.  R.  Smith  and  H.  C.  Solomon.     These  affidavits  stated  and 

showed  that  the  county  attorney  committed  the  misconduct 

charged  in  said  ground  for  a  new  trial.     It  is  also  stated. in  the 

record,  that — 

"  No  evidence  was  introduced  on  the  trial  of  said  cause  show- 
ing or  tending  to  show  that  James  R.  Tracy,  one  of  the  wit- 
nesses  for  the  defense,  had  ever  been  convicted  of  any  felonv 
or  infamous  crime,  and  no  witness  was  sworn  or  gave  testi- 
mony directly  as  to  his  reputation  for  truth  and  veracity.  But 
there  was  testimony  showing  that  the  witness  Tracy,  and  the 
defendant  Comstock,  who  had  then  been  in  Atchison  only  five 
days,  had  been  together  frequently,  and  become  acquainted, 
had  frequently  met,  and  generally  at  saloons  and  gambling- 
houses.  Tracy,  on  direct  examination,  testified  that  be  had 
seen  Comstock  with  money  ev^ry  day  since  his  arrival  in  town; 
but  on  cross-examination  said  he  had  only  seen  him  with 
money  twic6' — which  question  as  to  his  having  money  in  his 
possession  after  reaching  town  was  material  in  said  cause;  and 
the  witness,  in  giving  his  testimony  on  the  witness  stand,  used 
profane  and  improper  language,  and  was  censured  therefor  by 
the  court." 

The  county  attorney  read  in  evidence  an  affidavit  pf  his  pwn^ 

on  ttie  hearing  of  said  motion,  which  affidavit .  (omitting  tlie 

title  and'  vetiue)  is  in  words  as  foIlowB : 
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"  0.  F.  Cochran,  of  lawful  age,  having  been  first  duly  sworn, 
deposes  and  says,  be  is  the  oountv  attorney  of  Atchison  county, 
and  as  such  tried  and  prosecuted  said  case  ip  said  court  And 
affiant  further  says,  that  upon  the  argument  of  said  case  be 
did  not  say  to  the  jury,  'Everybody  knows  this  man  is  a  felon' 
—in  commenting  upon  the  testimony  of  James  R.  Tracy,  a 
witness  sworn  on  behalf  of  defendant  on  the  trial,  but  that  af- 
fiant did  say  in  substance,  that  the  '  face,  manner,  appearance, 
and  testimony  of  said  witness  must  have  convinced  the  jury 
that  his  statements  and  testimony  were  absolutely  untrue,  a 
tissue  of  perjury  and  falsehood;  that  no  defendant  could  hope 
to  benefit  his  cause  by  producing  sudi  a  witness,  for  the  rea- 
son that  no  jury  would  pay  much  attention  to  such  a  defense, 
bat  would  regard  it  as  the  effort  of  one  felon  to.  protect  another 
from  proper  punishment.'  In  such  argument  alBant  further 
Bays  he  did  not  eay,  '  he  never  knew  a  gmUy  man  to  be  on 
trial  for  felony  who  did  not  object  and  keep  on  objecting  until 
he  wore  striped  clothes.'  But  affiant  did  say  in  substance,  after 
defendant's  objection  was  overruled  by  the  court,  (the  court 
had  determined  the  argument  within  the  evidence  and  the  is* 
sue,  and  told  affiant  to  proceed,)  ^I  now  desire  to  proceed  with* 
out  further  interruption.  You  object,  as  is  usual  with  felons 
overtaken  and  brought  to  trial.  I  never  have  known  one  yet 
who  did  not  object  from  the  time  he  was  arrested  until,  in 
striped  clothes,  he  perhaps  for  the  firbt  titae  earned  his  bread 
by  honest  labor.' " 

This  is  all  the  evidence  that  was  introduced  on  the  hearing 
of  said  motijon.  The  court  after  hearing  the  evidence  over* 
ruled  the  motion,  and  then  Bentenced  the  defendant  as  above 
stated.  What  evidence  was  introduced  on  the  trial,<  except  aa 
above  stated,  we  have  no ! means  of  knowing,  as  it  hae  not  all 
been  brought  to  Urn  court  It  may  have  proved  >  that  the  de* 
fendant  was  guilty  beyond  all  possible  doubt.  And  what 
other  proceedings  wtoe  had,  or  odier  occuirences  transpired 
daring  the  argument  of  the  case,  except  that  the  county  at* 
tomey  opened  &e  argnment,  the  two  counsel  for  the  defend- 
ant followed,  and  the  county  attorney  closed,  we  do  not  know, 
as  the  record  does  not  show.  Evidently  however  the  court 
below  knew  everything  that  transpired  in  the  case  from  the 
beginning,  to  the  end.  The  court  knew  what  evidonce  was 
introduoed  on  the  trial,  and  knew  just  what  transpired  during 
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the  argument  of  the  case ;  and  knowing  it  all,  overruled  the 
motion  for  a  new  trial.  We  must  therefore  presume  that 
there  was  ample  evidence  to  prove  that  the  defendant  was 
guilty,  and  that  the  statement  of  the  county  attorney  as  to 
what  transpired  during  the  argument  of  the  case  is  the  true 
statement,  as  such  statement  is  most  in  consonance  with  the 
ruling  of  the  court  on  the  motion  for  a  new  trial.  In  fact,  we 
must  presume  all  the  facts  and  circumstances  to  have  heen 
such  as  would  fisivor  the  correctness  of  the  ruling  of  the  court, 
except  where  the  record  itself  affirmatively  shows  otherwise. 
Now  with  all  these  presumptions  in  favor  of  the  correctness  of 
the  ruling  of  the  court  helow,  with  the  presumption  that  the 
statement  of  the  county  attorney  as  to  what  transpired  during 
the  argument  is  the  correct  statement  of  what  occurred,  can 
we  say  that  the  court  below  committed  any  material  error  in 
overruling  the  motion  for  a  new  trial  ?  We  think  not  It  is 
proper  for  a  jury  to  scrutinize  the  ^^face,  manner,  appearance, 
and  testimony "  of  a  witness  who  testifies  before  them.  And 
therefore  it  cannot  be  improper  for  an  attorney,  in  a  proper 
manner,  to  call  the  attention  of  the  jury  to  the  same.  It  was 
probably  improper  for  the  county  attorney  in  this  case  to  in- 
sinuate that  the  witness  Tracy  was  in  fact  a  felon;  but  still,  as 
it  would  seem  from  the  county  attorney's  own  statement  that 
he  did  so  merely  as  an  inference  from  the  ^^  face,. manner,  ap- 
pearance, and  testimony "  of  such  witness,  and  not  from  any 
outside  or  extraneous  fetcts,  we  think  it  would  necessarily 
follow,  that  no  material  injury  could  have  resulted  from  said  in- 
sinuation, unless  Tracy's  ^^£Etoe,  manner,  appearance,  and  testi- 
mony" actually  justified  the  inference  drawn  therefrom.  The 
county  attorney's  answer  to  the  defendant's  objections  was 
perhaps  also  improper.  It  is  perhaps  sometimes  justifiable  to 
meet  frivolous  objections  with  sharp  answers;  but  probably 
the  county  attorney  went  further  in  this  case  than  was  entirely 
justifiable.  It  does  not  appear  from  the  record  that  the  oourt 
below  justified  or  approved  the  improper  remarks  of  the 
county  attorney.  It  is  true,. the  oourt  overruled  the  defend- 
ant's motion  for  a  new  trial ;  but  the  court  in  doing  to  proba- 
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bly  merely  held  that  8Qch  remarks  did  pot  under  the  circum- 
stances of  the  case  prejudice  any  of  the  substantial  rights  of 
the  defendant  We  fully  agree  with  all  the  authorities  cited 
by  the  defendant  upon  this  subject,  to-svit:  Winter  v.  SasSy  19 
Eaa.  557, 565,  566;  Brovmv.Swinrfordj4AW\B.;  State  v.  Smithy 
75  N.  C.  306;  Brown  v.Swineford,  7  Cent.  Law  Jour,  208;  Fer- 
guson V.  Slate f  49  Ind.  88;  Rolfe  v.  Rumford^  66  Maine,  564; 
Tacker  v.  Henniker,  41  N.  H.  817. 

Courts  ought  to  confine  counsel  strictly  witbin  the  facts  of 
the  case;  and  if  counsel  persistently  go  outside  of  the  facts  of 
the  case  in  their  argument  to  the  jury,  then  the  court  should 
punish  them  by  fine  and  imprisonment;  and  if  they  should 
obtain  verdict  by  this  means,  then  the  court  should  set  such 
verdicts  aside.  Under  the  facts  of  ibis  case  however  we  must 
presume  that  the  verdict  would  necessarily  have  been  just 
what  it  was,  even  if  the  remarks  as  made  by  the  county  attor- 
ney had  never  been  made.  We  must  presume  that  said  re- 
marks did  not  have  the  slightest  effect  upon  the  verdict  of  the 
jury. 

The  judgment  of  the  court  will  be  affirmed. 
All  the  Justices  concurring. 


O.  J.  Oross  v.  W.  J.  FuKK  et  oL 

This  action  is  here  on  error  from  Cowley  district  court 
The  action  was  brought  by  Gross^  as  plaintiff,  on  a  promis- 
sory note  and  mortgage  made  by  one  Leanah  Funk,  in  her 
lifetime,  to  Isaac  Parker,  jr.  Orosa  was  an  innocent  pur- 
chaser for  value  of  said  note  and  mortgage,  before  the  ma- 
turity thereof.  W.  J.  Funk  was  sued  as  administrator  of  the 
estate  of  said  Leanah  Funk,  deceased,  and  John  W.  Funk  was 
joined  as  co-defendant,  being  the  devisee  of  said  Leanah. 
Plaintiff  demanded  judgment  for  $470.78,  and  interest,  and 
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for  tlie  foreclosure  of  the  mortgage.  Usury  was  pleaded  as  a 
partial  defense.  A  demurrer  to  the  answer  was  overruled, 
and  the  district  court,  at  December  Term  1877,  gave  judg- 
ment for  plaintiff  for  $362.10,  and  interest,  and  decreed  the 
foreclosure  of  the  mortgage,  etc.  Plaintiff  brings  the  case  here, 
claiming  that  the  judgment  is  too  small,  and  assigns  as  error 
the  overruling  of  Ms  demurrer.  Defendants,  claiming  that  the 
case-made  was  not  legally  and  properly  settled,  moved  to  dis- 
miss the  petition  in  error. 

PrycTy  Kager  ^  Pryor^  for  plaintiff 
Jennings  ^  Buckman^  for  defendants. 

The  opmion  of  the  eottrt  was  delivered  by 

•       _  

Valbntinb,  J. :  Where  due  notice  of  the  time  and  place  <rf 
settling  and  signing  a  case-made  for  the  supreme  court  has 
been  given  to  the  adverse  party,  such  party  cannot  ignore 
such  notice,  or  treat  it  as  a  nullity,  although  the  time  fixed 
in  such  notice  for  settling  and  signing  such  case  may  be  ear- 
lier than  the  cas^  could  properly  be  settled  and  signed.  {Nd^ 
son  V.  Becker^  14  Ejts.  509,  510,  and  cases  there  cited.)  And 
where  the  judge  of  the  court,  in  the  absence  of  the  adverse 
party,  and  without  any  objection  firom  him  or  from  any  other 
person,  settles  and  signs  the  case  upon  such  a  notice,  and 
nothing  further  is  done  concerning  the  same,  the  supreme 
court  will,  in  the  absence  of  other  irregularities,  treat  the  case 
as  valid. 

A  finding  made  and  entered  in  the  case-made  by  the  jadge 
while  settling  and  signing  such  case,  showing  that  such  notice 
has  befen* given,  is  suflicient  evidence,  prima  facie j  to  prove  the 
fact  that  such  notice  was  given.  {Haynes  v.  Cowen^  16  Kas.  687, 
and  opinion  of  Brewer,  J.,  pp.  645,  646.) 

The  defense  of  usury  cannot  be  set  up  against  a  negotiable 
promissory  note  while  in  the  hands  of  ah  Innocent  IndorGlee 
who  purchased  the  same  before  maturity.  (Day  v.  Walker ^  IB 
Kas.  826,  882;  Rolden  v.  Clark,  16  Kas.  846;  Bahm  v.  Bridge 
Co. J 16  Kas.  680;  Mechanic's  Bank  v.  Crow,  66  N.  Y.  85;  Cicot 
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V.  Gagrin,  2  Mich.  881;  1  Hill,  on  Mort  674;  1  Pars.  Notes, 
279,  280;  Gen.  St.,  cli.  14,  §^8.) 

The  judgment  of  the  court  below  will  be  rSTersed,  and 
eanse  remanded  fbr  fhrtber  proceedings. 

All  the  Jaslicea  concurring. 


0.  G.  Bailbt  v.  B.  B.  Batnb. 

L  Rkplbvin;  PLBAnnvo;  Antwer  of  D^mdarU,  In  an  action  of  replevin,  the 
defendant  answered,  denying  that  the  plaintiff  was  entitled  to  the  prop- 
erty replevied,  denying  that  the  defendant  unjustly  or  wrongfully  de- 
tained the  same  or  any  part  thereof,  denying  that  the  plaintiff  had 
snstained  aiiy  damage,  and  then  setting  up  that  the  defendant  was  a 
eonstable,  that  an  order  of  attachment  against  ^e  goods  and  chattels  of 
the  plaintiff  was  issued  by  a  certain  justice  of  the  peace  and  placed  in 
his  hands  in  a  certain  case  then  pending  before  the  said  justice,  and  that 
in  pursuance  of  said  order,  and  in  obedience  f  heveto,  he  levied  the  same 
en  saM  property,  aad  that  he  lawfhUy  held  the  ssame  tmder^and  by  vir- 
tue of  said  attachment  until  the  same  was  taken  from  him  in  said  re- 
plevin caae^and  then  alleging  that  the  defendant  was  entitled  to  the 
possession  of  the  property,  and  demanded  a  return  of  the  same.  ffM, 
That  the  answer  was  sufficient,  and  particularly  so  after  verdict,  as  no 
qooBtion  as  to  its  soAcieaoy  was  at  any  time  raised  befiire  verdict  [jifo* 
m  V,  Morti^  20-2J^3;  SMmbtrg  «.  Bean^  21-^0.] 

X  ^^.^^^.^  Qensral  Demci^  Sufficient  ^nitoer.  In  replevin,  all  that  is  neces- 
sary, in  order  to  enable  the  defendant  to  prove  any  defense  which  he 
may  have,  is,  to  deny  all  the  allegations  of  the  plaintiff's  petition. 
Where  the  defense  ill,  that  the  defendant  helde  the  proy^fty  under  legal 
process  issued  Sgubst-  the  pfeoperty  of  the  plajintiff,  the  defendant  need 
not  allege  iiv  detail  the  nature  of  the  action  in  which  such  prgcess  was 
issued,  nor  the  jurisdiction  of  the  justice  to  issue  such  process.  [  YdniU 
V.  Crane,  Id-844;  Bro^  v.  Botmes,  13-482, 4^.] 

JSrroT  fivm,  Doniphan  Diairi^  OourL 

Kbplsvih,  bi^onght  \>y  Bayne,  as  plaintiff.  The  district 
court,  at  December  Term  1876,  gave  Judgment  in  fltvor  of 
plaintiff,  and  BaUey^  defendant,  brings  ^e  case  here. 

W.  D.  Webb,  tOT  ^\f&ntiff  in  error, 
NtUuek  Priee^  fisr  defJandant  hi  error. 
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The  opinion  of  the  court  was  delivered  by 

YalbntinB)  J. :  This  was  an  action  of  replevin,  broaght  by 
Bayne  against  Bailey,  to  recover  certain  personal  property  de- 
scribed in  the  plaintiff's  petition.  The  defendant  answered, 
htotoment«r     Bctting  up  Certain  special  denials,  and  also  setting 

t  •mm,  forth  certain  new  matter.  The  plaintiff  replied,  de- 
nying generally  all  the  new  matter  set  up  in  the  defendant's 
answer.  Upon  these  pleadings  the  parties  went  to  trial.  The 
case  was  tried  before  the  court  and  a  jury.  The  jury  after 
hearing  the  evidence  found  a  verdict  in  favor  of  the  defendant, 
and  against  the  plaintiff.  The  court  then  rendered  judgment 
on  the  pleadings  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant, notwithstanding  the  vierdict  This  was  done  on  tiie 
ground  that  the  defendant's  answer  was  defective,  and  that  it 
did  not  state  any  defense  to  the  plaintiff's  action.  This  is  the 
only  ruling  of  the  court  below  complained  of,  and  hence  the 
only  question  for  us  now  to  determine  is,  whether  the  answer 
of  the  defendant  was  really  defective  or  not. 

The  answer  denied  that  the  plaintiff  was,  entitled  to  the 
property  replevied,  denied  that  the  defendant  ui\justly  or 
wrongfully  detained  the  same,  or  any  part  thereof,  and  denied 
that  the  plaintiff  had  sustained  any  damage.  The  answer 
then  set  up  (in  greater  detail  than  we  shall  state  them)  the  fol- 
lowing facts:  The  defendant  was  a  constable;  an  order  of  at- 
Antwtr  te  tachment  against  the  goods  and  chattels  of  the 
ivpifVtai.  plaintiff  Bayne  was  issued  by  P.  B.  Soper,  a  jostioe 
of  the  peace,  and  placed  in  his  (defendant's)  hands,  in  the  ease 
of  "Henry  Stoeffler  v.  B.  B.  Bayne,"  then  pending  before  said 
justice.  In  pursuance  of  said  order,  and  in  obedience  thereto, 
defendant  levied  the  same  on  the  property  in  controversy,  and 
he  lawfully  beld  the  same,  under  and  by  virtue  of  said  attach- 
ment)  antU  the  same  was  taken  from  him  in  this  replevin  case; 
and  defendant  then  alleges  that  he  is  entitled  to  the  possession 
of  the  property,  and  demands  a  return  of  the  same. 

This  is  a  good  answer,  beyond  all  doubt  The  demiala  alone 
were  amply  sufficient.    Under  the  first  two»  the  deHnidant 
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might  have  proved  any  defense  that  he  might  have  had. 
And  there  ia  nothing  admitted  or  stated  in  the  allegations  oi 
new  matter  that  wonld  destroy  the  force  or  sufficiency  of 
Dttantiaaof       thesc  dcmals.    It  is  trne^  that  the  defendant  in- 

^"^f*^"  ferentially  admits  that  the  plaintiff  was  the  owner 
of  the  property  at  the  time  it  was  taken  under  the  attach- 
ment And  the  defendant  also  admits  that  he  detains  the 
property  from  the  plaintifi,  but  still  he  does  not  admit  that 
the  plaintiff  is  entitled  to  the  possession  of  the  property,  or 
that  he  (the  defendant)  wrongfully  detains  the  same  from  the 
plaintiff.  These  he  still  denies  by  his  answer;  and  in  replevin 
the  wrongful  detention  of  the  property  is  the  gist  of  the  ac^ 
lion.  Brovm  v.  MobneSj  18  Eas.  482, 491,  and  cases  there  cited; 

Tandle  v.  Orane,  18  Kas.  844. 

The  defendant  in  error  claims,  that,  as  the  defendant  below 
admitted  inferentially  that  the  property  belonged  to  the  plain- 
aS  below  at  the  time  it  was  attached,  and  that  the  defendant 
held  the  property  under  an  order  of  attachment  issued  by  a 
JQstioe  of  the  peace,  that  the  defendant  should  have  set  forth 
in  fall  all  the  proceedings  of  the  justice,  so  as  to  have  shown 
the  nature  of  the  action  in  which  the  order  of  attachment  was 
issued,  and  also  so  as  to  have  shown  that  the  justice  had  juris- 
diction to  issne  the  order  of  attachment  We  think  this  was 
unnecessary;  and  especially  so  in  this  case,  as  the  plaintiff  re- 
plied to  the  answer,  and  then  went  to  trial  upon  the  pleadings 
in  all  respects  as  though  the  answer  was  sufficient,  and  raised 
no  question  as  to  its  sufficiency  until  after  verdict  against  him. 
As  we  have  before  said,  in  replevin,  all  that  is  necessary  in 
order  to  enable  the  defendant  to  prove  any  defense,  is,  to  deny 
all  the  allegations  of  the  plaintiff's  petition.  And  when  the 
defendant  has  done  this,  if  he  should  then  admit  some  one  or 
more  of  them,  but  not  all,  the  admission  of  a  portion  of  the 
allegations  eould  not  be  construed  into  an  admission  of  the 
whole  of  them.  Therefore,  where  the  defendant  in  substance 
admits  that  the  plaintiff  is  the  owner  of  the  property  in  con- 
troversy, and  that  the  defendant  detains  it  from  the  plaintiff, 
W  denies  that  the  plaintiff  is  entitled  to  the  possession  of  the 
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property,  or  that  the  defeDdant  detains  it  wrmgfuUy^  the  de- 
fendant is  not  bound  to  make  any  very  elaborate  or  circum- 
stantial statement  of  the  facts  to  show  why  the  plaintiff  is  not 
entitled  to  the  possession  of  the  property,  or  why  the  defend- 
ant does  not  wrongfully  detain  it  We  think  the  defendant 
made  a  sufficient  statement  of  the  facts  in  this  case;  and  the 
statement  was  certainly  sufficient  after  verdict,  as  no  question 
as  to  its  sufficiency  was  raised  prior  to  that  time.  But  the  de- 
fendant in  this  case  held  the  property  under  "mesne  ♦  ♦  ♦ 
process  issued  against  the  plaintiff,''  and  as  the  property  was 
not  eicempt  under  the  exemption  laws,  as  was  virtually  found 
by  the.  Jury,  could  the  plaintiff  under  any  other  circumstances 
maintain  replevin  for  the  recovery  of  tiie  property?  Gen.  Stat. 
661,  §177,  subdivision  4;  McGlothUn  v.  Madden,  16  Eas.  466, 
467,  468;  Wesienberger  v.  Whealm,  8  Kas.  169, 176, 177. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  with  the  order  that  judgment  be  rendered  on  the 
verdict  of  the  jury  in  favor  of  the  defendant  and  against  the 
plaintiff. 

All  the  Justices  concurring. 


Mo.  RiVKRy  Fort  Soott  &  Gulf  Railroad  Ooxpant  v. 

Thomas  Shi&let. 

1.  Attornet-Feb;  When  Recoverable,  Under  Slock-EtUing  Law  of  1874^  An 
action  was  brought  before  a  justice  of  the  peace  under  chapter  94  of  the 
laws  oif  1874,  to  recover  of  a  railroad  company  the  value  of  certain  stock 
killed  by  one  of  its  trains.  The  company  reeovered  judgment  before  the 
JQjltice.  On  appeal,  the  plaintiff  recovered  judgment,  and  in  it  the  dktrid 
ooort  included  the  fees  of  the  plaintiff's  attorney  on  the  trial  before  the 
justice.    Hddy  no' error.    [/2.  Jt^v.  Mower/l6-67Z,  and  cases  cited.] 

S.  Cobporation;'  Efect  of  Appearance.  A  cprporation,  by  appearing  to  a 
suit,  thereby  admits  its  corporate  existence.    [BL  R,  t.  mwef,  2(M)e9.} 
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Thbkx  separate  suits  were  brought  against  the  Baitroad 
Company,  before  a  justice  of  the  peace,  to  recover  for  stock 
idlled  by  defendant's  train  of  cars.  The  respective  plaintifib 
in  8ach  suits  were  Thomas  Shirley^  James  Fitzmorris,  and  Celicia 
M.  Pidver.  The  justice  gave  judgment  in  each  case  against 
the  plaintiff.  The  cases  were  appealed  to  the  district  court, 
where  a  trial  was  had  in  each,  at  the  November  Term  1877. 
Shirley  recovered  a  judgment  for  |36  for  the  value  of  two 
heifers  killed,  and  for  |10  attorney-fee  for  the  trial  before  the 
justice,  and  f  20  for  the  trial  in  the  district  court.  FUzmorris 
recovered  a  judgment  for  f  20  for  one  steer  killed,  and  |10 
attorney-fee  for  the  trial  before  the  justice,  and  (25  attorney- 
.fee  for  the  trial  in  the  district  court.  Ptdver  recovered  judg- 
ment for  |80  for  one  cow  killed,  and  |10  attorney-fee  for  the 
trial  before  the  justice,  and  $25  attorney-fee  for  the  trial  in  the 
district  court  The  Railroad  Company  brings  all  three  cases 
here  on  error*    The  cases  were  heard  and  decided  together. 


Blear  ^  Perry y  for  plaintilT  in  error. 
BiddU  f  BluBy  for  defendants  iu  error. 


The  opinion  of  the  court  was  delivered  by 

Bbswsb,  J.:  These  cases  all  arose  under  the  stock-killing 
law  of  1874.  They  were  commenced  before  a  justice  of  the 
peace,  and  judgments  having  been  there  rendered  in  favor  of 
the  railroad  company,  were  taken  on  appeal  to  the  district 
court  In  the  latter  court  judgments  were  rendered  in  favor 
of  the  plaintiffs  for  the  value  of  the  stock  killed,  and  attor^ 
LAMorn  .f««.  Beyffees  in  .the  justice's  as  well  as  the  district  court. 
Stl^U;!^!'  And  this  presents  the  first,  question «  Where  the 
•Bd  anunnt.  gtcQig  owtiBT  18  defeated  lo:  the  trial  before  the  jus- 
tice, and  appeals  Ito  the  district  court,  can  he^  if  successful  in 
the  latter  oourt^^reeover  anything  for  the  servicas  of  his  ettor^ 
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ney  in  the  trial  before  the  justice T  We  think  he  may.  The 
statute  provides  that  the  owner  may  recover  from  the  railway 
company  the  value,  ^^  together  with  a  reasonable  attorney-fee 
for  the  prosecution  of  the  suit''  Now  the  judgment  finally 
rendered  on  the  appeal  establishes  the  fact  of  plaintiff's  right 
to  recover,  and  that  upon  the  merits  of  the  controversy  the 
justice  erred.  The  attorney-fee  is  for  the  prosecution  of  the 
suit;  and  this  covers  the  entire  prosecution  from  the  com- 
mencement until  its  final  termination  in  the  district  court 
The  company  was  in  the  wrong  for  not  paying  the  claim.  Its 
wrong  compelled  the  action.  The  skill  and  ability  of  its  coun- 
sel delayed  the  plaintiff  in  his  recovery.  Should  it  profit  by 
causing  this  delay?  Suppose  such  skill  and  ability  should 
prolong  the  contest  in  the  district  court,  hang  one  jury,  se- 
cure an  adverse  verdict  from  another,  and  only  be  defeated 
after  a  long  and  wearisome  litigation :  would  it  be  right  that 
the  plaintiff  should  recover  no  larger  attorney-fee  than  if  with- 
out struggle  it  had  suffered  the  party  to  take  the  judgment  to 
which  he  was  entitled?  The  extent  of  the  litigation,  as  well 
as  the  amount  in  controversy,  is  an  important  factor  in  de. 
termining  the  proper  fee  to  be  awarded.  It  must  be  a  ^^  reason- 
able fee''— reasonable,  considering  all  the  elements  in  the 
particular  case  which  affect  the  proper  amount  of  the  attor- 
ney's compensation.  The  law  may  be  a  stringent  one.  Per- 
haps its  very  stringency  was  necessary  to  make  it  adequate 
protection  to  those  who  are  sought  to  be  protected  by  it;  or  it 
may  be,  that  it  is  unwisely  and  needlessly  stringent.  But 
these  matters  are  for  legislative  consideration.  The  question 
with  the  courts  is  one  of  power,  and  not  of  policy.  And  that 
question  having  been  solved  heretofore  in  &vor  of  the  }aw,  it 
only  remains  to  apply  its  various  provisions  to  the  cases  as 
they  arise. 

A  second  matter  of  alleged  error  is  in  the  proof  of  the  de« 

loo    ntion*     fondant's  incorporation.     The  bill  of  particulars 

S^TpSSuo!'  fil^d  with  the  justice  alleged  that  the  defendant 

Botrnvir^A-    ^^  ^  corporatiou  duly  organized  under  the  laws 

of  the  state  of  Kansas.    Service  was  made  upon  an  agent  of 
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said  defendant :  The  transcript  from  the  justice  shows  that 
on  the  trial  the  parties  appeared  bj  counsel.  The  defendant 
filed  a  written  demurrer,  which  reads,  ^^Aod  now  comes  the 
defendant  above  named,  the  M.  R.  Ft  8.  &  Gulf  Railroad  Co., 
by  its  attorneys/'  etc.  This  b^ng  overruled,  a  trial  was  had, 
and  judgment  rendered  in  favor  of  the  defendant  In  t^e  dis- 
trict court  the  record  recites  that  the  parties  appeared  by  their 
counsel,  naming  them,  mutually^  waived  a  jury,  and  submitted 
the  case  to  the  court  for  trial.  Affcer  the  judgment  the  defend- 
ant  filed  a  motion  for  a  nf)w  trial,  which  reads,  ^^Kow  comes 
the  defendant  and  moves,''  etc.,  and  is  signed,  '<  Blair  k  Perry, 
attorneys  for  defendant"  And  in  this  court  the  M.  &  Ft  S. 
AG.  Railroad  Co.  files  its  petition  in  error,  alleging  that  judg- 
ment was  rendered  against  it  in  the  district  court  in  an  action 
wherein  the  defendant  in  error  was  plaintiff  and  it  was  de- 
fendant Now  upon  these  facts  alone,  and  without  consider- 
ing the  character  or  sufficiency  of  the  testimony  actually  offered 
on  the  trial,  we  think  the  pliuntiff  in  error  has  no  cause  of 
complaint  in  regard  to  the  proof  of  its  incorporation. 

Counsel  in  this,  as  in  some  other  cases  lately  before  us,  have 
relied  upon  the  case  of  Sicadey  v.  Fwrmer^^  Bankj  17  Eas.  692, 
which  decided  that  in  a  justice's  court  the  existence  of  a  cor- 
poration may  be  put  in  issue  by  the  defendant  without  denial 
under  oath,  and  even  without  any  written  denial;  and  have 
deduced  therefrom,  that  in  an  action  in  such  court  against  a 
corporation  it  devolvesupon  the  plaintiff  to  prove  the  corporate 
existence  of  the  defendant,  unless  there  be  some  express  ad- 
mission or  waiver  thereof  by  the  defendant,  ignoring  the  fitct 
that  when  a  party  comes  into  court  he  thereby  admits  his  own 
existence.  When  a  plaintiff  comes  into  court  and  alleges  that 
it  is  a  corporation,  it  binds  itself  by  that  allegation,  but  does 
not  bind  the  defendant,  and  the  latter  may  challenge  the  &ct 
Because  a  petition  has  been  filed,  and  a  summons  served,  the 
defendant  does  not  therefore  of  necessity  admit  that  there  is 
a  plaintiff  back  of  it  He  may  deny  the  fact  that  there  is 
such  a  plaintiff,  and  compel  him  to  come  forward  and  reveal 
himself.    But  a  party  may  not  come  into  court  and  deny  his 
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own  existence.  He  may  deny  his  liability  to  suit,  his  power 
to  act,  or  responsibility  for  his  actions;  bat  eominp  tn,  he  ad* 
mits  that  he  exists.  So  that  when  a  bill  of  particulars  is  filed^ 
stating  a  cause  of  action  against  an  alleged  corporation,  if  the 
party  upon  ^hom  service  is  made  comes  in  and  pleads,  and 
goes  to  trial  as  the  defendant  sued,  there  is  no  need  of  the 
plaintiff's  proving  that  it  is  the  defendant,  and  that  it  exists. 
The  defendant  thus  coming  in  has  admitted  its  own  existence. 
The  case  of  Seaion  v.  C.  B.  I.  f  P.  Bid.  Cb.,  55  Mo.  416,  is  ex- 
actly  in  point  In  it  the  court  says:  ^If  a  corporation  appears 
to  a  suit,  it  cannot  deny  its  o^n  existence.  It  either  exists,  or 
is  a  nonentity;  and  if  it  be  a  nonentity,  the  whole  proceedings 
would  be  cwam  non  judice^  and  utterly  yoid«  When  a  corpora- 
tion brings  suit,  the  defendant  may  deny  its  legal  existencei 
and  thus  render  it  necessary  for  its  existence  to  be  proven. 
But  when  the  corporation  appears  as  defendant,  such  appear* 
ance  is  conclusive  evidence  of  its  legal  existence  for  the  pur* 
poses  of  the  pending  case.''  See  also,  Hudson  v.  SI.  L.  K.  C.  ^ 
N.  Ely.  Cb.,  58  Mo.  526;  W.  U.  Tel.  Co.  v.  Eyaer,  2  Col.  141; 
M.  a  D.  Co.  V.  The  State,  ^c,  48  Ind.  286. 

We  see  no  other  matters  that  require  notice;  and  no  errors 
appearing  in  tiie  rulings  referred  to,  the  jddgmeDt  will  bs 
affirmed. 

All  the  Justices  concurring. 


I 
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MiteheQ  y.  MitehtQ. 


Sasah  a.  MiTOflSLL  T.  Bavid  H.  Mitohrll. 

Axmoinr,  Decreed  on  DiucHving  Marriage  ContrcuU,  Not  to  be  Afterward  In- 
creased^ nor  DiminUhed.  Alimony  allowed  to  a  wife  on  a  decree  for  divorce 
from  the  bonds  of  matrimony  by  reason  of  the  fault  or  uggression  of  the 
husband,  under  the  statute  in  this  state,  is  to  be  baaed  upon  ttte  ciroum- 
stances  of  the  parties  at  the  time  of  the  divorce,  and  is  not  to  be  modi- 
fied by  subsequent  changes  in  these  circumstances.  The  court  has  no 
power,  on  subsequent  application  showing  circumstances  thereaftei 
arising,  to  inereaae  or  diminish  the  allowance  given  in  the  original 
Judgments 

Errcr  Jrom  Leavenworth  Distriei  QmrL 

All  neeeesaiy  fitctB  and  proceedings  appear  in  the  Bulgoined 
opinion.  The  judgment  complained  of  was  given  by  the  dis- 
trict coorty  at  November  Term  1877. 

E.  StiUing8^  for  plaintiff  in  error. 
lAukn  Baker  J  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTOK,  C.  J. :  In  July  1870,  Sarah  A.  IJltchell  obtained 
a  decree  of  divorce  from  her  hnsband,  David  H.  Mitchell^  on 
the  ground  of  extreme  cruelty,  and  was  allowed,  as  alimony, 
statomoiiof  ^^  *^®  action,  the  sum  of  |14,000  to  be  paid  at  the 
^••^-  end  of  ten  years  from  the  let  of  July  1870,  the  sum 
of  $2,500  to  be  paid  within  ten  days  after  the  judgment,  to 
enable  her  to  purchase  a  homestead,  and  annuity  of  (750,  for 
the  term  of  four  years,  payable  quarterly  each  year,  and  the 
further  annuity  of  $1,060,  to  commence  after  the  expiration  of 
the  said  four  years,  to  continue  for  six  years  and  until  the 
$14,000  should  become  due,  (which  said  $1,060  was  also  paya- 
ble quarterly,  each  year.)  The  judgment  further  provided 
that  if  the  said  David  H.  Mitchell  failed  to  pay  any  of  the 
said  quarterly  installments  within  ten  days  after  the  same  be- 
came dne,  then  the  whole  amount  of  the  annual  payment  on 
whieh  the  quarterly  payment  was  in  de&ult  should  become 
due,  and  executUm  was  ^to  issue  in  &  vor  of  the  plaintiff  against 
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the  defendant  to  collect  the  same.  The  defendant  paid  the 
several  sums  required  of  him  to  be  paid  to  the  installment  due 
on  the  1st  of  January  1877;  and  having  made  default  in  the 
payment  of  the  January  and  April  installments  of  1877,  the 
plaintiff  caused  execution  to  issue  for  the  annual  payment  of 
1877,  and  placed  the  same  in  the  hands  of  the  sheriff  of 
Leavenworth  county  to  be  executed.  On  16th  April  1877,  the 
defendant  in  error  commenced  an  action  in  the  district  court 
of  Leavenworth  county  against  said  plaintiff  in  error  and  the 
sheriff,  to  restrain  said  parties  from  further  proceeding  with 
said  execution,  and  to  have  the  judgment  rendered  in  July 
1870,  in  the  case  of  Mitchell  ▼.  Mitchell,  modified  and  altered 
to  correspond  with  the  changed  circumstances  of  said  David 
H.  Mitchell,  said  Mitchell  alleging  in  his  petition  that  he  was 
no  longer  ajt>le  to  carry  out  the  terms  and  provisions  T>f  the 
original  judgment,  on  account  of  the  depreciation  and  unpro* 
ductiveness  of  his  property  and  business,  together  with  his 
altered  circumstances  since  the  rendition  of  the  judgment 
On  the  trial  of  the  cause,  the  court  modified  the  original  de- 
cree so  as  to  prohibit  the  collection  of  any  of  the  unpaid  ali- 
mony therein  provided  for,  except  the  $14,000  charged  upon 
the  homestead,  and  the  collection  of  that  amount  was  limited 
to  the  proceeds  of  a  sale  of  said  premises.  The  question  is 
clearly  presented,  whether  such  a  judgment  can  be  changed  in 
another  proceeding,  and  at  a  subsequent  term  of  the  court,  on 
account  of  changes  in  the  circumstances  of  the  parties?  Had 
the  district  court  the  right  to  modify  the  judgment  in  conse- 
quence of  facts  thereafber  occurring? 

We  must  answer  both  questions  in  the  negative.     Seo.  646 
of  the  civil  code,  as  amended  by  sec.  27,  laws  of  1870,  p.  179, 

provides,  when  a  divorce  shall  be  granted  by  rea- 

'""SSS^iSl^hi  son  of  the  &ult  or  aggression  of  the  husband,  the 

taoNM^V     wife  shall  be  restored  to  all  her  lauds,  tenements, 

and  hereditaments  not  previously  disposed  of,  and 
restored  to  her  maiden  name  if  she  so  desires,  and  shall  h% 
allowed  such  alimony  out  of  her  husband's  real  and  personal 
property  as  the  court  shall  think  reasonable,  having  due  regard 


JULY  TERM,  1878.  667 

■ I ^^ 

OpiniotL  of  th«  Court 

to  the  property  which  came  to  him  by  marriage,  and  the  value 
of  his  real  and  peraonal  estate  at  the  time  of  decreeing  Buoh 
divorce,  which  alimony  may  be  allowed  to  her  in  real  or  per^ 
sonal  property,  or  both,  or  by  decreeing  to  her  such  sum 
of  money,  payable  either  in  gross,  or  installments,  as  the  court 
may  deem  just  and  equitable.  The  allowance  is  to  be  based 
upon  the  then  circumstances  of  the  parties.  By  the  dissolu- 
tion of  the  marriage,  the  relation  of  husband  and  wife,  between 
the  parties,  ceases  to  exist  The  divorce  granted  at  the  in« 
stance  of  one  party,  operates  as  a  dissolution  of  the  marriage 
contract  as  to  both.  The  subsequent  relation  of  the  parties 
is  the  same  as  though  no  marriage  had  ever  been  had.  There- 
afiker,  the  husband  has  no  claim  to  the  [property  of  the]  wife, 
nor  the  wife  any  interest  in  the  newly*acquired  property  of 
the  husband*  The  judgment  for  alimony  is  as  absolute  and 
permanent  as  the  decree  for  the  divorce.  There  is  no  pro* 
vision  of  the  statute  authorizing  the  judgment  for  alimony  to 
be  afterward  increased  or  diminished.  If  the  wife  cannot  de- 
mand additional  allowance,  when  the  subsequent  circumstances 
of  the  divorced  husband  might  render  him  able  to  pay  it,  nei- 
ther  ought  the  husband  be  allowed  to  have  alimony  once 
granted  reduced  because  of  subsequent  changes.  Then,  as 
the  allowance  cannot  be  increased,  under  the  statute,  for  the 
same  reason  it  ought  not  to  be  diminished. 

Counsel  for  defendant  in  error  insists  that  the  power  to 
modify  the  judgment  e^dsts  in  a  court  of  equity,  independent 
of  statute,  and  therefore  the  judgment  in  this  case 
toiMSu^T^    should  be  sustained.    In  some  respects  this  state- 
ment is  true;  but  these  decisions  are  based  upon 
English  precedents  and  cases,  where  no  divorces,  except  from 
bed  and  board,  were  permitted,  till  quite  recently,  and  there 
was  then  no  such  thing  as  alimony  upon  a  final  dissolution  of 
the  marriage.    Under  the  provisions  of  our  statute,  the  allow* 
ance  granted  on  a  divorce  from  the  bonds  of  matrimony  is  an 
essentially  different  thing  from  alimony  given  in  England, 
whether  formerly  on  a  divorce  from  bed  and  board,  or  now  on 
a  judicial  separation,  or  on  a  dissolution  of  the  marriage  by 
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the  divorce  court  2  BiBh.  Mar.  A  I>iv./474;  Smith  ««  SmUh^ 
46  Ala.  264;  Kamp  v.  Kamp^  59  K  Y.  212.  But  if  any  donbt 
remained,  that  the  jadgxnent  for  alimony  oonld  not  be  changed 
by  the  altered  circnmBtances  of  the  parties  subsequent  to  the 
decree,  it  would  be  removed  by  section  645  of  the  code,  which 
confers  on  the  court  the  power  of  modifying  and  changing 
the  decree  in  respect  to  the  guardianship^  custody,  support,  and 
education  of  the  minor  children  of  the  marriage,  whenever 
circumstances  render  such  change  proper,  while  conferring  no 
such  power  to  modify  the  decree  in  respect  to  the  support  of 
the  wife. 

The  court  below  seems  to  have  held  the  views  stated  by  us, 
and  modified  the  decree  on  the  theory  that  the  original  decree 
included  an  allowance  for  the  maintenance,  nurture,  and  edu- 
cation of  the  minor  children  given  in  charge  of  said  Barah  A. 
Mitchell.  Now  if  the  court  had  changed  the  guardianship  of 
the  children,  or  their  custody,  or  had  made  any  orders  as  to 
the  support  or  education  of  such  children,  then,  within  said 
section  645  no  error  would  have  been  committed.  This  was 
not  done.  The  unpaid  alimony  due  to  the  divorced  wife,  ex- 
cept the  $14,000,  was  discharged,  and  if  the  $14,000  exceeded 
the  proceeds  of  a  sale  of  the  homestead,  then  the  balance  of 
that  sum  was  to  be  released.  This  judgment  directly  attacked 
and  diminished  the  allowance  made  to  the  wife,  and  does  not 
come  within  the  power  conferred  by  section  645— it  does  not 
even  purport  to  aflfect  the  minor  children. 

The  judgment  will  be  reversed,  and  the  case  remanded  with 
directions  to  the  district  court  to  enter  judgment  in  fiftvor  of 
the  plaintiff  in  error. 

Valbntinb,  J.,  concurring. 
Brewbr,  J.,  not  sitting  in  the  case. 
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Atchison,  Topeka  &  Santa  Fjs  Railroad  Oo.  y.  Jobbph  8. 

Brbwbr. 

Lost  Baooaob;  Xiofttitty  t/  RaUroad  0(mp(JBny,  B.  bought  a  railroad  pas- 
eeoger  ticket  at  Bloomington,  lUtnois,  for  Wichita,  Kansas,  via  Kansas 
City,  Missoari,  and  the  A.  T.  k  S.  F.  Railroad.  At  Kansas  City  his  trunk 
was  checked  by  the  said  raih*oad  company  over  its  road  to  Wichita,  and 
he  received  a  check  therefor.  He  was  carried  over  the  road  as  a  pas- 
senger, and  after  arriving  at  Wichita,  presented  the  check  to  the  proper 
ofSoers  of  the  company,  and  inquired  for  his  trunk.  It  could  not  be 
fonnd.    Hddf  the  said  railroad  company  was  liable  to  B.  for  the  baggage. 

Error  from  Reno  District  Court. 

Bbbwxr  had  judgment,  at  November  Term  1877,  of  the 
district  court,  for  |108.26,  and  costs,  and  the  Railroad  Oonmr 
fcsoy  brings  the  case  here  on  error. 

Ross  BumSy  and  J.  O.  Waters y  for  plaintiff  in  error, 
James  MeKmsiryy  and  H.  WhUesidCy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  0.  J.:  Defendant  in  error  sued  plaintiff  in  error 
before  a  justice  of  the  peace,  to  recover  for  lost  baggage. 
Both  parties  appeared  by  counsel,  a  trial  was  had,  and  a  judg- 
ment was  there  obtained  against  the  plaintiff  in  error.  The 
case  was  thereafter  appealed  to  the  district  court  by  the  rail- 
road company,  and  upon  the  trial  the  cqmpany  interposed  a 
demurrer  to  the  testimony  offei^d  by  defendant  in  error.  The 
demurrer  was  overruled,  and  judgment  rendered  for  Brewer. 
The  judgment  is  alleged  to  be  erroneous,  first,  because  the  de- 
fendant in  error  failed  to  prove  the  incorporation  of  the  com- 
pany; and  second,  because  the  testimony  did  not  prove  any 
contract  of  carriage. 

"We  dispose  of  the  first  point  upon  the  authority  of  the  Mo. 
River y  Ft.  S.  ^  Ghdf  Rid.  Oo.  v.  Shirley ^  just  decided,  (antCy 
p.  660,)  whcivein  we  held  that  a  corporation,  by  appearing  to  a 
Buit,  thereby  admits  its  corporate  existence. 
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The  testimony  was  to  the  effect,  that  defendant  in  error 
started  from  Bloomington,  Illinois,  where  he  bought  his  ticket 
for  Wichita,  in  June  1876;  that  he  paid  $23.50  for  the  ticket, 
and  had  his  trunk  checked  to  Elansas  City,  Mo.  At  Kansas 
City  he  re-checked  the  trunk  over  the  road  of  plaintiff  ia 
error,  and  received  a  baggage-check  in  return  from  said  rail- 
road company.  The  check  was  presented  in  evidence.  It 
was  numbered  1964,  and  bad  the  letters  "A.  T.  &  S.  F.  B.  R./* 
stamped  thereon.  Brewer  was  carried  over  the  railroad  to 
Wichita,  as  a  passenger,  and  called  there  on  the  officers  of 
the  company  for  the  trunk  several  times,  but  could  never 
obtain  it  It  could  not  be  found.  The  trunk  and  contents 
were  worth  over  one  hundred  dollars.  The  possession  of  the 
check  by  the  defendant  in  error  was  evidence  against  the 
company  of  the  receipt  of  the  trunk,  and  the  proof  that  the 
baggage  could  not  be  found,  when  inquired  for  and  demanded 
by  the  passenger,  raised  a  presumption  of  negligence  on  the 
part  of  the  company.  The  evidence  was  clearly  sufficient  to 
fix  the  liability  of  the  company  for  the  loss  of  the  trunk. 

The  judgment  of  the  district  court  must  be  affirmed. 

All  the  JuAtices  concurring. 


John  Ashton  v.  Ruth  A.  Inolh  et  aL 

1.  LiKN  OF  Judombmt;  Subsequeni  Occupancy  of  Landi  by  OumerfOt^a  JJoiim- 
iUad.  Where  a  judgment  for  money  is  rendered  In  the  district  ooarfc 
against  a  person  who  owns  real  estate  within  the  county,  and  such  real 
estate  is  not  the  homestead  or  any  part  thereof  of  the  owner,  a  judgment- 
lien  attaches  to  such  real  estate,  and  under  and  hy  virtue  of  such  judge- 
ment-lien, such  real  estate  may  he  levied  upon  and  sold  under  an 
execution  issued  on  such  judgment,  although  at  the  time  of  such  levx 
and  sale  the  property  may  be  occupied  as  the  homestead  of  the  owner. 
[Kirhwaod  v.  Koetter,  11-471;  BuUene  v.  EtaU,  12-08;  Andrew  v.  Alcam, 
13-660;  Robiruan  v.  TfOaon,  15-^95;  School  Did.  v.  Taylor,  19*290,  292; 
HiaU  V.  BvUene,  20-^7;  Mouriquand  v.  Hart,  22-596^  698;  ITotM  M.  Co.  % 
Miner,  28-444;  Morriieey  v.  Donahue,  82-^48.] 

1  TsMAKT  HousB,  Rented  by  Owner,  No  Part  o/Bomedead.  Where  a  lot,  (or 
part  of  a  lot)  with  a  houne  thereon,  situated  in  an  incorporated  city,  ia 
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vented  for  a  money  Tent  to  a  tenant  who  ia  not  a  servant  or  an  employ^ 
of  the  owner,  with,  the  intention  that  such  hoase  and  lot  shall  become 
the  home  and  residence  of  sach  tenant  and  his  family,  and  they  actaally 
do  become  the  home  and  residence  of  such  tenant  and  his  family,  sueh 
house  and  lot  cannot  be  considered  as  a  part  of  the  homestead  and  resi- 
dence of  the  owner  so  as  to  be  exempt,  from  legal  process  under  the 
homiestead  exemption  laws»  although  each  lot  may  adjoin  the  homestead 
of  the  owner. 

JSrror  from  Leavenworth  District  Court. 

Thb  district  court,  at  March  Term  1878,  decided  against  tbe 
homestead  claim  of  Ashton,  and  gave  judgment  in  favor  of 
Mrs.  IngUy  judgment-creditor,  and  Lowe,  eherifi,  dissolving  a 
preliminary  injunction  granted  in  favor  of  Ashion  by  the  pro- 
bate judge,  dismissed  AshtorCa  action,  and  adjudged  that  de- 
fendants IngU  and  L€V>e  go  hence  without  day,  and  recover  of 
A^hton^  plaintifi*,  their  costs.  Ashion  appeals,  and  brings  the 
case  here  on  error. 

L.  M.  Ooddardy  for  plaintiff: 

The  plaintiff  claims  that  the  homestead  exemption  provided 
in  §  9,  art.  15  of  the  constitution,  and  by  §  1  of  ch.  88  of  Gen* 
Btat,  prescribes  no  limitation  upon  the  use  of  the  land  speci- 
fied, but  explicitly  exempts  from  sale  one  entire  acre  in  an  in- 
corporated city,  if  the  family  of  the  owner  reside  thereon, 
together  with  aU  improvements.  The  land  claimed  by  Ashton 
contains  less  than  one  acre.  We  have  been  able  to  find  no 
homestead  exemption  in  any  other  state  as  broad  and  liberal 
as  that  of  Elansas.  In  those  states  whose  homestead  laws  most 
nearly  resemble  our  own  the  courts  have  sustained  the  princi- 
ple for  which  we  contend.  In  Minnesota,  where  the  language 
of  the  homestead  act  is,  ^A  homestead  congesting  of  a  quantity 
of  land,  not  ^seceding  in  amount  one  lot,''  etc,  the  court  has 
held  that  ''the  debtor  is  entitled  to  the  quantity  of  land,  and 
no  limitations  are  imposed  upon  the  uses  of  such  land,  pro- 
vided it  is  the  residence  of  the  owner."  10  Minn.  154, 157;  21 
Minn.  802.  Bee  also,  I  Not.  568, 607.  In  Illinois,  the  exemp- 
tion is,  '*the  lot  of  ground  and  the  buildings  thereon,  occupied 
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as  a  residence,  and  owned  by  the  debtor,  being  a  houeeholder, 
and  having  a  family,"  etc.    In  construing  this  provision  the 
court  say :  "  The  whole  lot  of  ground  is  covered  by  the  exemp- 
tion, not  some  part  of  it,  and  the  lot  included  all  the  buildings 
upon  it."  58  m.  427.     And  the  plain  and  obvious  import  of 
the  language  used  in  our  constitution  and  exemption  law,  is^ 
to  give^the  debtor,  (as  the  court  in  the  above  case  expresses  it,) 
^Hhe  full  enjoyment  of  the  whole  lot  of  ground  exempted^ 
used  in  whatever  Vay  he  might  think  best"    Else  why  use  the 
words  ^Hogether  with  aU  improvements  thereon.**    A  construction 
which  exempts  an  acre  of  land  so  long  as  it  remains  vacant, 
with  the  exception  of  the  family  residence,  and  subjects  it  to 
sale  the  moment  it  is  rendered  beneficial  by  leasing  a  portion^ 
or  erecting  any  other  building  thereon,  is  without  reason,  and 
imposes  a  hardship  upon  the  debtor  without  in  any  way  benefit- 
ing the  creditor.     It  will  not  be  contended  that  the  owner  of  a 
homestead  consisting  of  farming  land,  by  leadng  a  portion  of 
the  same  would  divest  it  of  its  homestead  character;   and  if 
not  in  that  case,  upon  what  principle  should  a  different  rule 
apply  to  the  homestead  in  a  city?    (1  Nev.  671;  11  Allen, 
194;  9  Wis.  70;  2  Dillon,  839.)    The  purpose  and  object  of 
homestead  laws  are  beneficent  and  humane,  and  should  be  lib- 
erally construed;  28  Vt.  674;  86  Wis.  78;  4  Cal.  26.     If  the 
theory  of  defendants  be  correct,  then  the  husband  can  divest 
land  of  its  homestead  character  without  the  consent  of  hie 
wife,  and  accomplish  indirectly  what  the  courts  say  he  cannot 
do  directly.    He  cannot  dispose  of  the  acre  or  any  portion 
thereof  by  deed,  but  by  leasing  portions  of  the  same  he  there- 
by divests  it  of  its  homestead  character,  and  the  aame  may  be 
then  sold  on  execution,  and  his  wife  deprived  of  her  right 
therein  without  her  consent    Such  a  construction  is  in  direct 
conflict  with  the  views  of  this  court,  as  expressed  in  Morris  v. 
Ward,  5  Eas.  244. 

•  * 

Thomas  P.  FenlMj  and  Lueim  Bakery  tor  defendants 

Two  questions  are  plainly  presented  by  the  record  in  the 
case*    The  first  is,  the  construction  of  §  9 .  of  art.  15  of  the 
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State  constitution;  and  the  second  is,  is  the  plaintiff  in  posi- 
tion, under  the  facts  in  the  case,  to  ask  the  equitable  action  of 
the  court?  The  aaswers  to  both  propositions  are  fatal  to 
plaintiff's  case. 

1.  The  record  shows  that  the  two  houses  levied  on  were 
rented  at  the  date  of  the  levy,  and  were  then  and  had  been 
for  years  ^^  occupied  "  by  other  families  under  leases  made  by 
Ashton.  The  testimony  of  defendant  Lowe,  the  sheriff  who 
made  the  levy,  shows  that  just  sufficient  land  was  measured 
ofi^  in  the  levy  made,  to  give  the  proper  use  of  the  well  or  cis* 
tern  at  the  end  pf  the  levy,  and  no  more,  and  did  not  inter- 
fere with  the  convenient  and  proper  use  of  the  homestead 
proper.  As  the  entire  lot  or  piece  of  land  claimed  by  Ashton 
as  his  homestead  does  not  exceed  one  acre,  and  the  same  being 
"within  the  limits  of  an  incorporated  city,"  and  part  of  the 
same  being  *^ occupied  as  a  residence  by  the  fitmily  of  the 
owner,"  and  the  other  part,  to-wit,  that  part  levied  on  under 
the  Ingle  judgment,  being  occupied,  not  by  the  &mily  of  the 
owner,  but  by  other  parties  as  rent-paying  tenants,  and  so 
"occupied"  by  the  £ftmilies  of  such  other  parties  as  residences, 
the  square,  distinct  question  is  made,  under  §  9  of  art:  15  of 
the  constitution,  is  this  property  so  occupied  by  the  families 
of  other  persons,  and  not  by  the  family  of  the  owner,  ex- 
empted from  forced  sale  under  any  process  of  law?  We  have 
been  unable  to  find  any  constitutional  exception  exaetiy  like 
ours,  and  '^  the  decisions  in  other  states  can  have  but  little  ap- 
plication in  this  state."  (5  Eas*  246.)  And  this  question  must 
be  decided  without  aid  from  other  courts,  and  upon  the  lan- 
guage of  our  own  organic  law.  What  then  is  exempted,  as 
applicable  to  this  case?  ^*  One  acre  within  the  limits  of  an  in- 
corporated city  ♦  *  *  occupied  as  a  residence  ♦  ♦  * 
by  the  family  of  the  owner."  Does  this  language  exempt 
property  which  is  not  occupied  by  the  &mily  of  the  owner? 
Does  it  mean  that  a  person  may  own  a  whole  block  of  palatial 
stractures,  rented  for  residences,  business  houses,  theaters,  or 
chmrches,  and  because  he  may  also  occupy  one  building  in 
luoh  block  as  a  residence  that  all  this  property.  s.hall  be  e:c- 
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dmpt  because  he  occnpies  part  of  the  acre,  and  the  balance 
conBtitnte  ^^all  the  improvements  on  the  same?''  Surely,  such 
could  not  have  been  the  intention  of  the  framers  of  the  consti- 
tution; and  such  meaning  cannot  fairly  be  deduced  from  the 
language  used.  Does  the  having  a  pathway  through  part  of 
the  acre,  to  reach  the  street,  or  leaving  a  few  old  traps  in  the 
other  buildings,  while  they  were  occupied  by  other  parties  as 
residences,  constitute  an  ^^  occupation  as  a  residence  by  the 
family  of  the  owner?  "  Surely  not.  If  one  has  a  residence,  and 
it  is  occupied  by  his  family,  he  and  his  family  certainly  have  a 
legal  right  to  enter  therein,  to  abide  therein,  to  stay  thisre,  to 
live  there.  Now  during  all  these  years  that  the  buildings 
levied  on  were  rented  and  occupied  by  tenants,  did  Ashton 
and  his  family  have  the  legal  right  to  enter  these  houses — to 
abide  there — to  stay  there — to  live  there?  This  must  be  an- 
swered in  the  negative.  Ashton's  family  did  not  "  occupy  ** 
these  houses  as  a  residence;  they  had  no  legal  right  to  enter 
therein,  to  abide  or  remain  there. 

2.  But  if  were  possible  to  be  in  error  regarding  the  words 
of  the  constitution,  the  plaintiff  comes  *'not  with  clean 
hands''  to  ask  the  equitable  powers  of  the  court  in  his  behal£ 
The  testimony  shows  that  the  money  loaned  by  Mrs.  Ingle 
went  into  the  business  of  Ashton  &  Co.,  and  into  the  building 
of  his  homestead  by  Ashton.  It  also  shows  Ashton's  remark* 
ably  thin  efforts  to  show  this  property  to  have  been  occupied  as 
**a  residence  by  his  family"  by  planting  "a  row  of  cabbage!" 
"  cutting  hay  "  in  a  meadow  six  feet  long !  and  hanging  clothes 
on  a  line  stretched  to  the  rented  premises!  Such  small  deal- 
ings on  the  part  of  Ashton — such  an  evident  intention  to  cheat 
Mrs.  Ingle  out  of  her  money — such  an  effort  to  thwart  the 
purposes  of  the  exemption  law — such  littleness,  meanness,  and 
duplicity  on  his  part,  will  hardly  commend  him  to  the  charit* 
able  interference  of  a  court  of  equity. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  Ruth  A.  Ingle  recovered  a  judgment  in  the 
district  court  ot  Leavenworth  county  against  John  Ashton  and 
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Joseph  AshtoQ  for  the  Botn  of  $776.96.    An  eiceoution  was 
statemMtor     iBsued  on  this  judgment,  and  placed  in  the  hands  of 


UI.MM.  Percival  G.  Lowe,  sheriff  of  said  county.  Lowe  by 
virtue  thereof  levied  upon  certain  real  estate  situated  in  said 
county,  as  the  property  of  said  John  Asbton,  and  advertised 
the  same  for  sale*  Ashton  then  commenced  this  action  against 
said  Ingle  and  Lowe  to  restrain  them  from  selling  said  prop- 
erty, and  to  set  aside  the  levy  of  said  execution.  Trial  was 
had  in  the  court  below,  before  the  court  alone,  which  trial  re- 
sulted in  a  finding  and  judgment  in  &vor  of  the  defendants 
and  against  the  plaintiff;  and  the  plaintiff  now  seeks  to  have 
stud  finding  and  judgment  reversed  by  this  court 

The  plaintiff  claims  that  said  property  is  a  part  of  his  home- 
stead, and  therefore  that  it  is  and  was  exempt  from  said  judg- 
ment, execution,  and  levy.  This  is  the  only  question  in  this 
case.  Before  proceeding  however  to  discuss  this  question,  we 
would  say,  that,  as  the  finding  of  the  court  below  was  general, 
and  in  favor  of  the  defendants,  we  must  presume  that  every- 
thing necessary  to  be  found  in  the  case  was  found  in  favor  of 
the  defendants,  and  against  the  plaintiff  Ashton.  And  also, 
where  there  was  conflicting  evidence  we  must  presume  that 
the  court  below  believed  that  which  was  most  favorable  to  the 
defendants,  and  disbelieved  that  which  contradicted  it;  and 
we  must  view  the  evidence  in  the  same  manner  that  the  court 
below  did.  As  to  the  aiatua  of  the  property,  we  must  consider 
what  such  status  was  at  the  time  when  said  judgment  was  ren- 
dered upon  which  said  execution  was  issued,  and  not  merely 
what  it  was  at  the  time  when  said  levy  was  made,  or  at  the 
time  when  this  suit  was  commenced,  or  trial  had.  For  if  the 
jod  I  property  was  not  a  part  of  Ashton's  homestead  at 
^"^  the  time  when  said  judgment  was  rendered,  then 

the  judgment  became  a  lien  upon  the  property;  (Gen.  Stat 
708,  §419;  Kirhwood  v.  KoeateVy  11  Kas.  471,)  and  no  subsequent 
Homestead  right  or  interest  acquired  by  Ashton  would  defeat 
the  judgment-lien.  The  judgment-lien  in  such  a  case  would 
be  paramount,  and  the  homestead  right  or  interest  would  be 
•abordinate  and  inferior  thereto.  BuUem  v.  Wati^  12  Eas.  98; 
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Robinson  v.  Wilson^  15  Eas.  595;  Watt  v.  ButtenCy  ante^  p.  567« 
And  ander  and  by  virtue  of  said  jadgment-lien  the  property 
may  be  levied  upon  and  sold  under  an  execution  issued  on 
such  judgment,  although  at  the  time  of  the  levy  and  sale  the 
property  may  be  occupied  as  a  homestead  of  the  owners. 

Said  judgment  was  rendered  on  the  22d  of  January  1877* 
At  that  time  the  plaintiff  Ashton  owned  a  certain  L-shaped 
^^^^^^^^^  piece  of  ground  situated  in  Leavenworth  city.  This 
of  fMii.  ground  was  all  fenced  in  one  inclosure,  and  there 
was  less  than  one  acre  in  the  piece.  One  branch  of  the  L 
fronted  west  on  Broadway  street,  and  the  other  branch  fronted 
north  on  Oak  street,  and  within  the  inner  angle  formed  by  the 
two  branches  of  this  L,  one  Helmer  owned  and  occupied  a 
piece  of  land.  Helmer's  land  also  fronted  on  both  Broadway 
and  Oak  streets,  the  two  streets  crossing  each  other  at  right 
angles  at  the  northwest  corner  thereof.  Lowe  levied  upon 
only  a  portion  of  that  branch  of  said  L  which  fronted  north, 
on  Oak  street;  and  that  which  he  levied  upon  is  the  only  land 
now  in  controversy — and  for  convenience,  we  will  call  it  one 
parcel  of  land,  the  north  'parcel;  and  the  portion  of  the  L 
which  be  did  not  levy  upon  as  another  parcel  of  land,  the 
south  parcel.  On  the  south  parcel,  Ashton  had  a  large,  fine, 
brick  dwelling-house,  which  he,  with  his  family,  occupied  as  a 
residence.  On  this  same  parcel  he  also  had  a  cistern,  an  out- 
house, a  barn,  a  hog-pen,  a  hen  house,  a  wood  yard,  and  proper 
walks.  On  the  north  parcel  there  were  two  small  houses,  and 
a  cistern,  and  proper  walks.  These  two  small  houses,  with 
the  grounds  around  them,  were  rented  by  Ashton  to  tenants, 
for  a  money  rent;  and  up  to  the  time  when  the  judgment  upon 
which  said  execution  was  issued  was  rendered,  the  tenants  who 
for  the  time  being  occupied  said  houses  and  grounds  had  ex- 
clusive use  thereof,  except  as  follows:  A  clothes  line  was 
stretched  from  one  of  the  small  houses  across  tiie  north  parcel 
onto  the  south  parcel,  and  was  used  jointly  by  all  the  occu- 
pants of  both  parcels  of  land.  A  walk  also  extended  from  the 
south  parcel  across  the  north  parcel  to  Oak  street,  which  waik 
was  used  by  the  tenants  of  both  houses,  and  sometimes  by  the 
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Ashtons*  The  cistern  on  the  north  parcel  of  land  was  used 
by  the  tenants  of  both  houses  all  the  time,  and  by  the  Ashtons 
**  occasionally,,  when  the  other  cistern  gave  ont" 

After  said  judgment  was  rendered,  Ashton,  for  the  purpose 
of  making  said  north  parcel  of  land  a  part  of  his  homestead, 
and  for  the  purpose  of  defeating  any  levy  of  any  execution 
which  might  be  made  upon  said  north  parcel,  assumed,  at 
least  nominally,  greater  control  over  the  same,  and  over  the 
houses  thereon,  than  he  had  formerly  done.  In  the  written 
leases  which  were  afterward  executed  he  rented  only,  certain 
rooms  of  the  houses,  and  reserved  to  himself  the  rest  of  the 
houses,  and  the  control  of  the  grounds  around  them*  Though 
in  fact,  and  notwithstanding. said  written  leases,  he  still  al* 
lowed  the  tenants  to  occupy  and  use  all  of  the  two  houses, 
and  all  the  grounds  around  them,  except  the  basement  of  one 
of  the  houses.  But,  as  we  have  before  stated,  the  question, 
80  far  as  this  case  is  concerned,  is  not  governed  by  what  trans- 
pired afUr  said  judgment  was  rendered,  but  it  is  governed  by 
what  transpired  before  and  what  existed  at  the  time  the  judg- 
ment was  rendered.  The  question  is,  not  whether  said  north 
parcel  has  become  a  part  of  Ashton's  homestead  since  said 
judgment  was  rendered,  but  it  is,  whether  it  was  a  part  of  his 
homestead  at  the  time  when  such  judgment  was  rendered. 
At  the  time  said  judgment  was  rendered  only  one  of  said 
hoases  was  actually  rented,  or  occupied,  and  the  other  was 
vacant;  but  the  vacant  house  had  been  occupied  by  a  renter 
up  to  only  a  short  time  previously,  and  was  then  kept  by  Ash- 
ton merely  to  be  rented,  and  was  shortly  afterward  rented* 
And  the  first  time  it  was  rented  afterward,  it  was  rented 
orally,  and  in  the  same  manner  that  it  had  previously  been 
rented.  It  was  therefore,  so  far  as  any  question  in  this  case 
IB  concerned,  substantially  in  the  same  condition  as  though  it 
bad  been  actually  rented  and  occupied  by  a  tenant  at  the  time 
sach  judgment  was  rendered. 

Kow,  was  the  said  north  parcel  of  land,  with  the  two  small 
hoases  and  the  cistern,  or  any  part  thereof,  a  portion  of  Ashr 
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ton's  homesteady  so  as  to  be  exempt  from  said  judg* 
IjipgayiiK  ment,  exeoution,  and  levy,  under  the  provisions  of 

the  homestead  exemption  laws?    We  think  not 

The  homestead  exemption  law,  so  far  as  it  applies  to  this  case, 

reads  as  follows : 

*^A  homestead,  to  the  extent  of  one  hundred  and  sixty  acres 
of  farming  land,  or  of  one  acre  within  the  limits  of  an  incor- 
porated town  or  city,  fwithont  regard  to  value,]  occupied  as  a 
residence  by  the  family  of  the  owner,  together  with  all  the 
improvements  on  the  same,  shall  be  exempted  from  forced 
sale,"  etc. 

Now  the  property,  in  order  to  be  exempt  must  be  '*  a  home- 
stead/' or  a  part  of  a  homestead,  and  it  must  be  **  occupied  as  a 
residence  by  the  famly  of  the  owner/'  Now  the  two  smaU 
houses  were  not  a  part  of  Ashton's  homestead  in  fact,  what- 
ever they  might  be  constructively.  And  they  were  not  "  occur 
pied**  at  all  by  Ashton's  family,  either  as  a  *^  residence/*  or 
otherwise.  Mr.  Justice  Bradley,  of  the  supreme  court  of  the 
United  States,  in  commenting  upon  the  homestead  exemption 
provision  in  the  constitution  of  Florida,  uses  the  following 
language:  ''In  the  case  of  a  farmer,  therefore,  it  is  clear  that 
▲athoritiw  tl^6  exemption  embraces  his  house  and  farm,  not  ex- 
ceeding  the  amount  limited,  (160  acres,  without 
regard  to  value.)  Of  course,  it  includes  (and  so  the  constitu- 
tion declares)  the  improvements  thereon.  Those  improve- 
ments, however,  must  be  such  as  to  make  them  properly  a 
part  of  the  homestead,  such  as  out-houses,  barns,  sheds,  wagon- 
houses,  fences,  etc.  Thet/  would  not  embrace  tenant  houses^ 
though  built  on  the  farm,  for  these  would  be  no  proper  part  of 
the  farm  homestead.  They  constitute  capital  separately  in- 
vested. They  produce  a  revenue  of  their  own,  distinct  from 
that  of  the  farm.  For  the  same  reason,  the  farmer's  home- 
stead would  not  include  a  saw-mill,  or  a  grist-mill,  or  a 
carding-and-fulling  mill,  though  erected  on  a  portion  of  the 
tract  of  which  the  farm  is  a  part  These  are  separate  enter- 
prises, in  which  the  former  has  been  enabled  to  invest  his  sur- 
plus capital.    They  are  no  part  of  the  farm.    If  he  runs  them. 
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he  does  it  as  a  separate  business  from  that  of  his  farm,  and  he 
cannot  claim  both  as  appurtenant  to  and  part  of  his  home- 
stead.  They  constitute  the  basis  of  outside  and  separate 
industries."  Oreelet/  v.  Scott,  2  Wood's  Rep.  657,  659.  The 
foregoing  views  of  Mr.  Justice  Bradley  are  fully  sustained  by 
the  following  cases:  Casselman  v.  Packard,  16  Wis.  114;  Kurz 
V.  Bursch,  18  Iowa,  871;  Rhodes  v.  McOormick,  4  Iowa,  868; 
EaU  V.  WMy  86  N.  H.  158;  Bj/son  v.  SheUey,  11  Mich.  627; 
Or^g  V.  Bostwicky  88  Cal.  220;  Iken  v.  Oknick,  42  Texas,  196. 
(But  on  the  other  side  of  the  question  see  the  following  cases: 
Hancock  v.  Morgan,  17  Texas,  582;  Nolan :o.  Reed,  88  Texas, 
625;  HvbbeU  v.  Canady,  58  111.  426;  KeUy  v.  Baker,  10  Minn. 
154;  Clark  v.  Shannon,  1  Nevada,  568.) 

Mr.  Thompson,  in  his  valuable  work  on  Homesteads  and 
Exemptions,  section  180,  uses  the  following  language :  *'  This 
last  case,  (that  of  Gregg  v.  Bostwick,  supra,)  very  clearly  con- 
ducts us  to  the  rule,  that  bouses  built  for  the  purpose  of  being 
rented  to  tenants,  thus  yielding  to  the  debtor  a  revenue  sepa- 
rate from  any  use  immediately  connected  with  his  dwelling, 
form  no  part  of  his  homestead.  This  rule,  at  once  so  reason- 
able and  easy  of  application,  has  been  agreed  upon  by  several 
courts,  (here  citing  cases  from  California,  Michigan,  Wiscon- 
sin, Iowa,  and  New  Hampshire.)  It  has  been  denied  in  Texas, 
(here  citing  38  Texas,  425,)  but,  as  we  have  seen,  in  pursu- 
ance of  a  view  of  the  constitution  of  that  state,  which  had  been 
since  substantially  overruled,  (here  citing  sec.  127  of  his  work, 
and  42  Texas,  105,  201 ;)  and  in  Blinois,  where  a  dwelling  and 
a  store-house  occupied  by  a  tenant  stood  upon  one  lot,  the 
whole  within  the  statutory  limit  of  value,  the  store-house  was 
held  a  part  of  the  homestead — a  view  which  must  be  deemed 
salutary,  under  a  statute  limiting  the  value  of  the  homestead 
to  $5,000,"  (here  citing  68  111.  426.)  See  also  sec  120  of  Mr. 
Thompson's  work,  and  cases  there  cited. 

In  the  case  of  Casselman  v.  Packard,  supra,  Judge  Oole  uses 
the  following  language :  ^^  We  cannot  believe  the  legislature 
ever  intended  that  a  person  should  hold  all  the  buildings 
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which  might  be  erected  upon  a  qaarter  of  an  acre  of  groand 
in  a  city  or  Tillage,  whatever  might  be  their  character,  or  for 
whatever  parposes  they  were  designed,  under  the  homestead 
exemption  law,  merely  because  he  might  live  in  one  of  them. 
Such  a  construction  seems  to  us  most  unreasonable.  The 
statute  exempts  the  given  quantity  of  land,  with  the  dwelling- 
house  thereon,  and  its  appurtenances.  Of  course,  the  exemp- 
tion of  that  quantity  of  land  has  regard  to  the  purposes  for 
wluch  U 18  used."  16  Wis.  120. 

In  the  case  of  Kurz  v.  Burschj  supra,  Judge  Wright  uses 
the  following  language:  ^^It  was  never  intended  that  other 
buildings,  though  on  the  same  lot,  buildings  not  appurtenant 
to  the  homestead  as  such,  those  not  used  and  occupied  by  the 
owner  in  the  prosecution  of  his  own  ordinary  business,  those 
rented  and  yielding  a  revenue  to  their  oumer — we  say  it  was  never 
intended  that  such  should  be  exempt.  If  so,  the  law  could  be 
made  to  cloak  the  most  stupendous  frauds.  For  if  one  such 
building  may  be  exempt^  so  may  all  that  could  be  placed  upon 
a  half-acre,  if  in  a  town,  or  forty  acres,  if  in  the  country,  with- 
out limit  as  to  value.  And  thus  the  statute,  instead  of  se- 
curing to  the  family  a  home,  where  they  may  be  sheltered, 
and  live  beyond  the  reach  of  financial  misfortune  and  the  de- 
mands of  creditors,  would  give  them  property  never  con- 
templated by  its  letter  or  spirit."  18  Iowa,  874,  875. 

In  Kansas  there  is  no  homestead  exemption  law  as  againat 
taxes,  or  purchase-money,  or  claims  for  improvements,  or  liens 
given  by  the  consent  of  the  owner  and  wife,  or 
em^ion  uws,  owuer  aud  husband,  as  the  case  may  be,  or  hens  ex- 
isting against  the  property  prior  to  its  occupancy 
as  a  homestead;  but  as  to  every  other  debt  or  claim  there  is 
a  liberal  homestead  exemption  law.  Under  it  the  owner  of 
real  estate  may  hold  the  same  exempt  from  all  process,  (except 
that  for  the  collection  of  ta^es,  purchase-money,  claims  for 
improvements,  and  to  enforce  voluntary  and  preexisting  liens,) 
subject  to  no  limitations,  except  as  to  its  extent  as  a  homestead, 
and  its  use  -^nd  occupation  ba  such«t    As  to  its  extent  aa  a  home- 
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stead,  the  owner  may  bold  160  acres  of  fiirming  land,  or  one 
acre  within  the  limits  of  an  incorporated  town  or  city,  with* 
ont  regard  to  value.  It  may  be  covered  with  costly  buildings, 
with  palatial  reeidenceB  worth  hnndrends  of  thousands  of  dol- 
lars, and  yet  all  be  held  exempt  from  process,  provided  it  can 
all  be  called  the  homestead  of  the  owner.  As  U>  itse  and  occu- 
^pa&ony  it  must  be  used  as  the  homestead  of  the  owner,  and 
must  be  occupied  by  his  family  as  a  residence,  or  it  will  not 
be  exempt.  Any  portion  of  his  real  estate  not  so  used  and  so 
occupied  will  not  be  exempt,  whatever  may  be  the  extent  or 
value  of  such  real  estate,  great  or  small.  But  the  law  how- 
ever  does  not  use  the  words  "homestead,"  and  "occupied," 
and  "residence,"  in  any  narrow  or  limited  sense.  The  word 
"homestead,"  does  not  include  merely  the  dwelling-house, 
bat  it  also  embraces  everything  connected  therewith  which 
may  be  nsed  and  is  used  for  the  more  perfect  enjoyment  of  the 
home,  such  as  outhouses  for  servants,  for  stock,  or  property, 
gardens,  yards,  and  farming  land  to  the  extent  of  160  acres, 
or  land  vnthin  the  limits  of  an  incorporated  town  or  city  to 
the  extent  of  one  acre.  The  word  "  occupied,"  does  not  al^ 
ways  require  an  actual  occupancy,  but  it  may  sometimes  permit 
a  constructive  occupancy.  The  word  "residence,"  like  the 
word  "homestead,"  is  not  confined  merely  to  the  dawdling, 
bouse,  but  it  may  also  include  everything  connected  therewith 
used  to  make  the  home  more  comfortable  and  enjoyable.    But 

the  words  "homestead"  and  "residence,"  cannot 
*^tod  ^^    be  intended  to  include  some  other  and  independent 

fiftmily's  home  and  residence.  Where  houses  and 
lots  are  rented,  for  a  money  rent,  to  tenants,  who  are  not  ser- 
vants or  employ^  of  the  owner,  with  the  intention  that  such 
houses  and  lots  shall  become  the  homes  and  residences  of 
such  tenants  and  their  fomilies,  and  they  actoally  do^  become 
the  homes  and  residences  of  such  tenants  and  their  fttmiHes^ 
the  owner  certainly  cannot  then  claim  that  such  houses  and 
lots  are  a  part  of  his  own  home  and  residence,  although  they 
may  adjoin  the  same.  In  order  that  anything  shallbe  a  part 
of  the  homestead,  it  must  not  only  be  connected  therewith  as 
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oae  piece  of  land  id  cannected  with  another  to  which  it  ad- 
joins, bat  it  must  also  be  used  in  connection  therewith  and 
as  a  part  thereof.  In  legal  phrase,  it  must  be  appurtenant 
thereto.  Any  other  view  than  this  would  allow  an  owner  of 
real  estate  in  a  city  to  own  hundreds  of  thousands  of  dollars' 
worth  of  property  exempt  from  his  just  and  legal  debts.  Hq 
could  cover  his  acre  of  ground  with  costly  buildings,  rent  a 
portion  thereof  to  various  families  for  residences,  r<ent  other 
portions  for  business  purposes,  other  portions  for  manufactur- 
ing purposes,  and  others  still  for  offices,  and  reserve  merely 
one,  two,  three,  or  four  rooms  for  his  own  use  as  a  residence, 
and  then  hold  all  these  buildings,  and  the  acre  of  ground, 
exempt  from  his  just  debts.  The  framers  of  the  constitution 
and  of  the  exemption  laws  certainly  never  contemplated  any 
such  result  from  their  labors. 
The  judgment  of  the  court  below  must  be  affirmed* 

.    All  the  Justices  concurring. 


J.  M.  Spanolsr,  as  Administrator^  /«.,  v.  Nanot  T. 

Robinson. 

Appbal^  bt  Admimibtiiator;  Affidamt  E$$enHaL  The  affidavit  prescribed  in 
section  190,  Gen.  Stat  4819,  to  be  filed  by  the  applicant  for  an  appeal  from 
the  decision  of  the  probate  court,  is  a  prerequisite  to  the  granting  of  ao 
appeal,  and  essential  to  the  jurisdiction  of  the  probate  court  allowing  lU 

Error  from  Lyon  District  Court. 

Thb  district  court,  at  September  Term  1877,  dismissed  «a 
appeal  taken  by  SpangUr^  as  administrator,  etc.,  and  Spongier 
brings  the  case  here. 

Buck  ^  KeUogg^  for  plaintiff  in  error. 
BmgleSy  Scott  S  Lj/nnj  for  defendant  in  error. 


JULY  TSBM,  187S.  68S 

Opinion  of  th«  C!oart. 

The  opinion  of  the  court  was  delivered  by 

HoBTOK,  0.  J. :  This  action  was  commenced  before  the  pro* 
bate  court  of  Lyon  county,  and  tried  on  the  80th  of  July  1877. 
Judgment  was  rendered  for  the  defendants  in  error*  The  ad* 
ministrator  felt  aggrieved  at  the  judgment,  and  attempted  to 
appeal  the  case  to  the  district  court  On  August  7th,  during 
the  term  at  which  the  decision  was  made,  and  within  ten  days 
from  the  rendition  thereof,  the  administrator  gave  notice  of 
an  appeal  in  open  court,  which  was  entered  by  the  probate 
judge  on  the  record;  but  the  claimant  was  not  present  in  pei^ 
son,  nor  by  attorney,  at  the  time  the  notice  was  given.  On 
August  17th,  the  plaintiff  in  error  procured  a  certified  tran- 
script of  the  proceedings  in  the  case  and  filed  the  same  in  the 
district  court,  where  the  case  was  docketed.  The  administra^ 
tor  had  omitted  to  make  or  file  in  the  probate  court  the  affi* 
davit  required  by  section  190,  Gen.  Stat.,  p.  469.  On  the  11th 
of  September,  the  defendant  in  error  filed  a  motion  in  the 
district  court  to  dismiss  the  appeal,  fo^  several  reasons,  and 
among  others,  because  of  the  failure  to  file  the  affidavit  pre- 
scribed by  said  sec.  190.  This  motion  was  sustained,  and 
plaintiff  in  error  claims  the  district  court  committed  error 
therein,  and  now  asks  that  the  case  be  remanded  with  instruc- 
tions to  the  court  below  to  reinstate  the  appeal.  Section  190 
reads  as  follows: 

'*  The  applicant  for  such  appeal,  his  agent  or  attorney,  shall 
file  an  affidavit  that  the  appeal  is  not  taken  for  the  purpose  of 
vexation  or  delay,  but  because  the  affiant  believes  that  the  ap- 
pellant is  aggrieved  by  the  decision  of  the  court*' 

Section  192  reads:  ** After  such  affidavit  *  *  *  has  been 

filed,  the  appeal  shall  be  granted."    And  section  198,  as 

amended  by  sec.  1,  laws  of  1872,  p.  273,  provides  that — 

'^  Where  such  an  appeal  is  taken,  the  judge  of  the  probate 
court  shall  transmit  to  the  clerk  of  the  district  court  a  full  and 
complete  certified  transcript  of  all  the  records  and  proceedings 
pertaining  to  the  matter  in  which  the  appeal  is  so  taken.*' 

In  the  absence  of  the  affidavit,  the  case  was  improperly 

docketed  in  the  district  court  for  trial,  as  no  appeal  had  been 
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regularly  taken  or  granted.  The  filing  of  an  affidavit  in  the 
district  court,  pending  the  motion  to  diBiniss,  did  not  cure  the 
fatal  defect  existing  in  the  proceedings,  and  was  not  a  valid 
substitute  for  the  oath  required  to  be  taken  and  filed  in  the 
probate  court,  prior  to  the  granting  of  the  appeaL  The  actic  n 
of  the  district  court  in  dismissing  said  appeal  must  be  affirmed, 
as  the  affidavit  prescribed  in  sec.  190  is  a  prerequisite  to  the 
granting  of  an  appeal,  and  is  also  essential  to  the  jurisdiction 
of  the  probate  court  allowing  it 

We  pass  over  the  question  submitted  concerning  the  demand 
for  a  change  of  venue,  as  the  record  is  not  in  a  condition  for 
us  to  consider  that  matter,  owing  to  the  £Edlure  to  have  it  ap* 
pear  that  all  the  evidence  or  affidavits  introduced  upon  the 
hearing  of  the  motion  are  before  us.  In  any  event,  the  refusal 
to  grant  this  motion  worked  no  material  injury  to  the  rights  of 
iHiQ  plaintiff  in  error,  as  no  appeal  had  ever  been  taken  by 
him  from  the  j\idgment  of  the  probate  court,  as  authorized  hy 
the  statute,  and  he  was  not  entitled  have  the  case  retried  in 
any  district  court 

The  judgment  of  the  district  court  must  be  affirmed. 

All  the  Justices  concurring. 


Chauncby  Dbwby  et  al.  v.  8.  K.  Linscott. 

L  Pqkplbts  RaooRo;  Entire  Testimony  Preserved,    To  enable  this  ooart  to 

.    hold  that  the  entire  testimony  is  preserved  in  the  record,  a  direct  and 

express  assertion  to  that  effect,  is  not  a  necessary  prerequisite.    It  ia 

enough,  if  the  fact  affirmatively  appear  from  a  fair  and  reasonable  con- 

sttnction  of  the  language  used  therein. 

2.  — : — -^  Accordingly,  where  the  question  for  review  arises  upon  the  de- 
'cision-of  a  motion,  and  the  case-made  states  that  the  one  party  filed  in 
support  thereof  the  affidavits  of  certain  witnesses,  naming  them,  and 
giving  the  affi,davit8  in  full,  with  caption,  signature,  and  Jurat,  and  the 
other  party  in  opposition  thereto  filed  the  affidavits  of  certain  other 
witnesses,  likewise  naming  them,  and  giving  the  affidavits  in  full,  and 
that  on  the  hearing  of  the  motion  in  support  thereof  the  one  party 
offered  and  read  in  evidence  said  affidavits  of  said  first-named  witnesses^ 
naming  them,  and  the  other  party  in  opposition  thereto  offered  and  i^aad 
in  evidence  said  affidavits  of  said  last-named  witnessesi  naming  theuit 


JULY  TERM,  1878. 686 

Statement,  tad  Biieib  of  Parties. 

and  that  thereupon  the  oonit  made  its  order,  etc.,  it  ia  hMf  that  the  rec- 
ord with  siifficient  deameas  shows  affirmatively  that  it  contains  the  en- 
tire testimony  on  the  motion.  lO*Brien  v,  Oreitz^  10-202 ;  Moody  v.  Arthur, 
16-419;  iS.  IL  v.  Wagner,  19-335;  Qreenwood  v.  Bean,  20-240;  WineUad  «. 
8tan4gfard,  21-278.] 

8.  SsmNQ  AszDB  SHsmrv's  Salb;  Ahunee  of  Plaint^  from  Sale;  InadegwOe 
Price,  Where  a  mortgagee,  who  is  a  nonresident,  ohtains  a  decree  of 
ibreclosnre,  and  employs  an  agent  to  attend  at  the  time  fixed  for  the  sale, 
with  instructions  to  bid  np  to  $740  for  the  property,  and  at  the  day  of  sale 
sach  agent  is  absent  and  at  another  place  in  obedience  to  a  subpena  to 
attend  there  as  a  witness  in  a  criminal  trial,  and  the  mortgagee  is  not 
otherwise  represented  at  the  sale,  and  the  prox)erty  is  bid  off  by  a  third 
party  for  fifty  dollars,  and  immediately  thereafter,  and  before  confirmation, 
both  the  mortgagee  and  mortgagor  move  the  court  to  set  aside  the  sale, 
and  the  former  tenders  a  bid  of  $725  for  the  property,  and  it  appear^ 
that  the  property  is  fairly  worth  $700  or  $800,  hdd,  that  the  sale  ought  to 
be  set  aside  and  a  new  sale  ordered,  upon  condition  that  the  mortgagee's 
offer  of  $725  be  held  good  as  a  first  bid  at  such  new  sale.  [N.  K  M.  & 
Co,  9.  Smith,  25-624;  Johnson  v.  Lindtay,  27-616;  BcJ:er  v.  Hall,  29-630; 
Collins  V.  RUehie,  31-874 ;  Weir  v.  Ins,  Co,,  32-329;  OapUal  Bank  v.  Hunioon, 
85-577,  591.  Distinguished  hi  Norlhrup  v,  Cboper,  28-441 ;  Sav,  Bank  fk 
Marsh,  81*775.] 

Mrar  from  Jackson  District  Oourt. 

DbwhY)  as  plaintiff  in  a  foreclosure  action,  recovered  a 
judgment  against  Sarah  M.  Orcutt,  and  Thomas  M.  Ot-ctUij  de- 
fendants. The  mortgaged  premises  were  sold  under  the 
decree  of  foreclosure,  and  were  struck  off  to  Linscott^  as  pur- 
chaser. The  district  court,  at  July  Term  1877,  confirmed  the 
sale,  and  Dewey  and  the  Orcutis  appeal,  and  bring  the  case 
here  on  error. 

J.  G.  SloneckeTj  and  Guthrie  ^  Brown,  for  plaintifls  in  error, 
contended,  that  the  price  was  grossly  inadequate,  that  th^ 
plaintiff  was  without  fault  or  negligence,  and  the  sale  should 
be  set  aside — citing,  8  Johns.  Ch.  290;  18  Johns.  Ch.  611; 
24  N.  J.  Eq.  60;  44  Dl.  898;  11  Iowa,  97;  87  K  T.  155;  5 
Cranch,  814}  7  Wal.  559;  18  Grat.  640;  4  West  Va.  600;  68 
N.  0.  879;  62  Mo.  180, 147;  7  Wis.  224. 

4 

Haydm  ^  Haydm^  for  defendant  in  error,  submitted,  first, 
that  the  record  does  not  show  that  the  testimony  is  all  pre* 
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served— citing,  5  Eas.  68,  166;  14  Eas.  877;  16  Eas.  425. 
Second,  the  sale  was  regular^  in  the  usaal  manner,  and  made 
to  a  stranger,  and  as  there  was  neither  fraud  nor  unfairness, 
mere  inadequacy  of  price  was  no  ground  for  setting  it  asides- 
citing,  10  Eas.  246;  6  Ind.  99;  26  Iowa,  466;  11  Johns/666. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  On  the  12th  of  October  1876,  in  the  district 
court  for  Jackson  county,  plaintiff-in-error  Dewey  recovered  a 
personal  judgment  against  plaintiff-in-error  Mrs.  Orcutt,  for 
sutomanior  |661.95,  to  bear  twelve  per  cent  interest,  and  with 
^"*^  costs  of  suit  He  also  obtained  a  decree  against 
her  and  her  husband  for  the  foreclosure  of  a  mortgage  given 
to  secure  the  debt,  and  an  order  for  the  sale  of  the  mortgaged 
premises,  without  appraisement,  in  satisfaction  of  said  judg- 
ment The  property  covered  by  the  mortgage  was  a  quarter- 
section  of  land  in  said  Jackson  county.  An  order  of  sale  was 
issued  on  the  28th  of  April  1877.  Sale  thereupon  was  adver- 
tised for  June  6th,  at  two  o'clock  p.  m.,  at  the  court-house  in 
Holton,  in  said  county,  and  at  the  time  and  place  advertised, 
the  premises  were  sold  to  defendant-in-error  Linscott,  for 
fifty  dollars.  Motions  were  made  both  by  plaintiff  and  de- 
fendants in  the  action  to  set  aside,  and  by  the  purchaser  to 
confirm,  the  sale.  The  former  were  overruled,  and  the  latter 
sustained;  and  from  this  ruling  the  plaintiff  in  error  come 
into  the  court 

It  is  claimed  that  the  price  was  grossly  inadequate,  and  that 
the  plaintiff,  without  any  fiEtult  on  his  part,  lost  the  opportunity 
of  bidding  at  the  sale.  The  motions  were  heard 
^  S!S^r^BoMi«  upon  affidavits,  and  a  preliminary  question  is  raised 
by  counsel  for  defendant  in  error.  They  insist  that 
the  record  does  not  affirmatively  show  that  all  the  testimony 
received  on  the  hearing  of  said  motions  has  been  preserved, 
and  that  therefore  this  court  cannot  say  whether  the  district 
court  erred  in  its  rulings  thereon.  It  is  not  stated  in  express 
words  that  all  the  testimony  is  preserved;  but  as  said  in  Moody 
V.  Arthur^  16  Kas.  426,  that  is  not  always  neceasafy.    If  the 
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case-made  is  so  prepared  that  it  is  clear  that  all  the  testimony 
is  ia  it,  that  is  sufficient.  We  never  presume  that  it  is  all  pre- 
served.  The  fiict  must  some  way  be  shown.  The  presump- 
tion  is  in  &vor  of  the  correctness  of  the  ruling  by  the  district 
court;  and  before  we  can  say  it  erred,  it  must  be  shown  to  us 
that  we  have  all  before  us,  that  was  presented  to  it.  Yet  we 
indulge  in  no  nice  technicalities;  we  require  no  set  phrase. 
Anything  which  makes  it  apparent  that  the  whole  case  is  here, 
and  all  the  testimony  preserved,  is  sufficient.  Now  these  mo- 
tions were  heard  upon  affidavits.  The  case-made  states  that  the 
parties  respectively,  in  support  of  their  several  motions,  filed 
the  affidavits  of  certain  persons,  naming  them,  and  giving  the 
affidavits  complete,  with  signature,  and  jurat,  and  on  the  hear- 
ing  of  the  motions  that  they  ^^  introduced  and  caused  to  be 
read  in  evidence  the  said  above  affidavits  "  of  the  various  par- 
ties, naming  them,  and  then  adds:  *'And  thereupon  the  court 
made  an  order,"  etc.  The  case-made  is  served,  an  admission 
placed  in  writing  thereon  by  opposing  counsel  of  its  correct- 
ness, and  it  is  duly  certified  to  by  the  district  judge.  Does  it 
sufficiently  appear  that  all  the  evidence  is  preserved?  We 
think  it  does.  An  affidavit  is  a  complete  thing.  Like  a  deed, 
it  speaks  for  itself,  and  shows  by  its  caption,  its  signature,,  and 
jurat,  that  the  commencement  and  the  dose  are  there;  and  an 
admission  that  it  is  correct,  is  an  admission  that  the  entire  affi- 
davit is  preserved.  Unlike  the  narration  of  the  testimony  of 
a  witness  on  a  trial,  which  carries  upon  its  face  no  evidence  of 
its  termination,  an  affidavit  tells  when  it  is  finished.  And  the 
affidavit,  carrying  upon  its  fsLce  evidence  of  its  termination,  fiir- 
nishes  an  equivalent  to  the  statement  lacking  in  Moody  v.  Arthur ^ 
supra,  that  **here  the  defendant  rested."  Further,  the  case- 
made  says,  that  *^  thereupon  the  court  made  an  order,  "etc.  Now 
'^thereupon"  signifies  sometimes,  ''upon  this,  or  that,"  and 
sometimes,  ^* immediately;  at  once;  without  delay."  (Web- 
ster's Dictionary.)  If  the  former  be  the  sense  in  which  it  is 
here  used,  then  it  means  that  upon  the  testimony  named  the 
court  ordered;  and  if  the  latter,  then  that  immediately  upon 
the  reading  of  these  affidavits,  and  without  anything  interven- 
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ingj  the  court  ordered,  etc.  In  either  sense  therefore,  it  indi* 
cates  that  the  court's  order  was  based  upon  the  affidavits 
offered,  and  nothing  else.  We  conclude  therefore  that  a  &ir 
construction  of  the  case-made  shows  that  the  entire  testimony 
is  before  us,  and  that  it  is  our  duty  to  examine  and  decide  the 
questions  raised  upon  such  testimony. 

And  upon  that  testimony  we  think  the  sale  should  have 
been  set  aside,  and  not  confirmed.  The  sale  was  made  for 
fifty  dollars.  We  see  no  valid  objection  to  the  regularity  of 
the  proceedings,  the  acts  of  the  officer,  or  the  conduct  of  the 
t.8tttin  Mid*  P^i'chaser.  But  the  price  was  grossly  inadequate. 
bid^^**  Four  witnesses  testify  as  to  the  value  of  the  prem- 
^'^^  ises.  One  places  it  at  |750;  a  second,  at  |1,100;  a 
third,  at  |600;  and  a  fourth,  at  |800.  There  was  no  contra- 
dictory testimony.  Furthermore,  the  plaintiff's  instructions 
were  to  bid  as  high  as  $740  at  the  sale,  and  he  offered  on  the 
hearing  of  the  motions  to  give  |726.  Evidently  a  great  hard- 
ship will  inure  to  both  plaintiff  and  defendants  if  this  sale  is 
permitted  to  stand.  The  plaintiff's  mortgage  is  lost  to  him, 
and  the  defendants'  debt  not  paid,  while  a  stranger,  for  a  mere 
song,  obtains  that  which  would  have  satisfied  the  mortgage, 
and  paid  the  defendants'  debt.  It  is  doubtless  true,  as  stated 
by  counsel,  that  where  the  sale  is  in  the  usual  manner,  and 
the  purchase  is  made  by  a  stranger  to  the  suit,  mere  inade- 
quacy of  price  is  not  sufficient  cause  for  setting  aside  the  sale, 
depriving  the  vendee  of  his  purchase,  unless  the  inadequacy 
is  so  great  as  to  be  evidence  of  fraud  or  unfairness  in  the  sale, 
Moore  v.  Pye^  .10  Sas.  254.  So  that  if  there  appeared  nothing 
else  in  the  case  than  this  gross  inadequacy  of  price,  it  might  not 
call  for  any  interference  by  the  court.  But  here  it  appears  that 
the  plaintiff  intended  to  purchase,  and  failed  therein  through 
what  cannot  be  considered  culpable  negligence.  The 
•SLnojof^^  facts  are  these:  The  plaintiff,  Mr,  I>ewey,  was  a 
nonresident  of  Kansas,  and  his  attorney,  Mr.  J.  GK 
Slonecker,  was  a  resident  of  Topeka.  Mr.  Slonecker,  finding 
himself  unable  to  be  present  at  the  time  and  place  of  sale, 
Wrote  to  Mr.  A.  Dl  W'alker,  a  resident  of  Holton,  requesting 
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him  to  act  for  Dewey  at  the  sale,  and  in  his  behalf  to  bid  up 
to  1740  for  said  property.  Mr.  Walker  promised  to  do  so  if 
he  was  at  home,  but  said  he  might  be  absent  Mr.  Slonecker 
then  authorized  him  to  employ  some  suitable  person  to  attend 
the  sale  and  bid  for  Dewey.  Mr.  Walker  said  he  wonld  see 
the  matter  attended  to,  and  did  employ  Mr.  A.  H.  Williams 
for  that  purpose.  Williams  agreed  to  perform  the  service  in 
accordance  with  the  instructions  already  sent  to  Walker. 
Dewey  and  Slonecker  relied  upon  him  to  do  so.  On  the  day 
of  the  sale  Walker  was  away  from  home,  and  Williams  was 
'  called  to  an  adjoining  county  by  the  process  of  subpena  as  a 
mtness  in  a  pending  criminal  case.  Mr.  Dewey,  therefore, 
was  not  represented  at  the  sale  at  all,  and  the  property  was 
Btmck  off  to  Mr.  Linscott,  as  heretofore  stated. 

Kow  if  the  plaintiff,  being  present  at  the  sale,  had  made  no 
bid,  or  if  aware  of  the  day  of  sale  he  had  made  no  effort  to 
attend,  or  be  represented,  or  had  been  culpably  negligent  in 
his  efforts  therefor,  or  if  after  sale  he  had  unreasonably  de« 
layed  in  making  his  application  to  the  court,  so  that  there  was 
in  &ct  nothing  but  the  mere  inadequacy  of  the  price  as  a 
ground  for  his  application,  the  court  might  perhaps  fairly  say 
that  there  was  no  ground  for  interference;  or,  if,  after  making 
the  preparations  he  did,  and  the  failure  had  resulted  in  the 
manner  it  did,  the  price  was  not  so  vastly  disproportionate  to 
the  value,  the  oonrt  might  refuse  to  disturb  the  sale.  But 
where  a  party  makes  reasonable  efforts  to  be  represented  at  a 
sale^  in  whic^  as  mortgagee  he  is  especially  interested,  and 
intends  and  has  given  instructions  to  bid  to  something  like  its 
value  for  the  properly,  and  the  agent  eibployed  is  by  judicial 
process  called  away  at  the  time  of  the  sale,  and  the  property 
is  sold  at  a  grossly  inadequate  price,  and  immediately  there* 
after,  and  befoi^e  confirmation,  both  mortgagee  and  mortgagor 
eome  into  court  and  ask  to  have  the  sale  set  aside,  and  the 
former  tenders  a  bid  of  apparently  the  real  value,  it  seems  to 
US  that  the  court  should,  having  doe  regard  to  the  interests  of 
all  concerned,  parties  and  purchaser,  set  aside  the  sale,  and 
order  a  new  sale  with  the  mortgagee's  offer  as  the  first  bid 
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thereon.  This  last  shoald  be  made  a  condition  of  setting 
aside  the  sale,  in  order  that  the  rights  of  the  mortgagor  may 
be  protected.  For  while,  where  appraisement  is  waived  prop- 
erty may  be  sold  for  whatever  it  will  bring,  yet  a  court  of 
equity  will  always  where  it  has  any  discretion  so  exercise  it  as 
to  secure  what  is  just  and  fair;  and  it  is  jast  and  fair  that  the 
mortgagee  seeking  a  new  sale  should  agree  to  bid  for  the 
property,  and  bid  its  reasonable  value.  Then  if  he  obtains 
the  property  he  has  only  given  what  it  is  worth;  and  any 
way,  the  mortgagor,  who  loses  his  property,  has  his  indebted- 
ness jTo  tanio  canceled  and  paid.  The  purchaser  gets  his 
money  back;  and  all  that  he  has  lost  is  the  chance  of  a  big 
speculation.  A  reference  to  the  authorities  sustains  these 
conclusions. 

In  the  case  of  Williamson  v.  Dale,  8  Johns.  Ch.  290,  the  plain* 
tifis  were  innocently  misled  as  to  the  day  of  sale,  and  so  were 
not  present  There  was  no  imputation  of  unfair  intention  on 
the  part  of  the  adverse  party,  nor  of  unfair  conduct  at  the 
sale.  The  property  was  estimated  to  be  worth  $12,000.  It 
was  bid  off  at  |2,700,  subject  to  a  prior  lien  for  a  like  amount. 
The  sale  was  set  aside. 

In  Lansing  v.  McPherson,  8  Johns.  Ch.  424,  the  property  waa 
worth  1700.  It  was  struck  off  to  the  plaintiff  for  $240.  The 
defendant,  before  confirmation  of  the  sale,  offered  an  advance 
of  fifty  per  cent,  upon  the  bid,  and  it  was  held  sufficient 
ground  for  setting  aside  the  sale. 

In  Bixley  v.  Mead,  18  Wend.  611,  the  plaintiff  had  employed 
an  agent  to  attend  the  sale  and  bid  in  the  property  for  him. 
The  agent  forgot  to  do  so.  A  relative  of  the  defendant  bid  it 
in  for  |26.  It  was  worth  |1,000.  The  defendant  was  insolv- 
ent    The  sale  was  set  aside. 

In  Griffith  v.  Hadley,  10  Bosworth,  587,  the  defendant's 
attorney  made  a  mistake  as  to  the  day  of  the  sale.  The  prop* 
erty  sold  greatiy  under  value,  and  after  little,  if  any  competi* 
tion.  Held  to  constitute  a  case  of  surprise,  which,  coupled 
with  the  inadequacy  of  price,  justified  setting  the  sale  aside. 
«    In  Wetder  v.  Sehmmumn^  24  K.  J.  Eq.  60,  the  petitioner,  who 
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held  the  equity  of  redemption,  was  innocently  misled  as  to  the 
day  of  the  sale,  and  was  thas  prevented  from  attending.  The 
premises  sold  for  about  sixty  per  cent  of  their  value.  Held  to 
be  such  a  case  of  surprise,  coupled  with  such  inadequacy  of 
price,  as  justified  setting  the  sale  aside. 

In  Collier  v.  Whipple^  IS  Wend.  224,  the  judgment-creditors 
had  instructed  an  agent  to  attend  the  sale  and  bid  in  the  prop- 
erty, which  instructions  were  communicated  to  the  master. 
On  the  morning  of  the  day  of  sale  the  master  called  at  the 
agenfs  office,  and  after  a  conversation  about  the  matter,  went 
away  leaving  the  agent  under  the  impression  that  the  sale 
would  not  take  place.  It  was  deemed  a  strong  case  of  sur- 
prise, and  the  sale  was  set  aside. 

In  HoppocJCs  Ex^rs  v.  CkmkliUy  4  Sandf.  Oh*  582,  the  defend* 
ant  in  a  foreclosure  suit,  liable  for  any  deficiency,  intended  to 
be  present  at  the  sale  and  bid  for  his  own  protection,  but  was 
prevented  from  doing  so  by  being  detained  at  court  as  a  juror. 
He  applied  to  the  court  to  be  excused,  but  the  court  declined 
to  excuse  him.  Thereupon  he  wrote  to  an  agent,  pecuniarily 
able  to  do  so,  to  bid  in  the  property  for  him.  The  letter 
reached  the  post-office  of  the  agent  the  day  before  the  sale, 
but  the  agent  did  not  get  it  till  an  hour  after  the  sale.  The 
property  was  bid  in  by  the  complainants  for  a  third  of  its 
value,  leaving  a  large  deficiency.  The  court  ordered  a  resale. 
See  also,  Swope  v.  Ardefty^  5  Ind.  213;  Datcher  v.  Leak^  44  111. 
898;  Ontario  Bank  v.  Lansing y  2  Wend.  260;  Boyd  v.  JSJUiSy  11 
Iowa, 97;  Sinfieitv.CraU's Adm'r3y^WQBtYB,.600;  WoodyAdm% 
r.  Parker,  68  K  0.  871;  VaU  v.  Jacobs,  62  Mo.  180;  Stoffel  v. 
Schroder,  62  Mo.  147;  Oraine  v.  Smelson,  15  Ala.  428;  McLean 
Co.  Bank  V.  Flagg,  81  HI.  295. 

The  order  of  the  district  court  will  be  reversed,  and  the  case 
remanded  with  instructions  to  overrule  the  motion  to  confirm, 
and  to  sustain  the  motion  to  'set  aside  the  sale,  upon  the  con- 
dition that  the  plaintiff,  the  mortgagee,  stipulates  to  oontinue 
his  offer  of  |725  at  the  new  sale. 

All  the  Justices  concurring. 
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« 

The  State  of  Kansas,  ex  reL  Attomey-GeiMral^  v.  W*  P. 

TOMLINSOK. 

1.  Mbmbkbs  of  Lbqislatubb;  8oU  Power  to  Judge  of  Election  and  Qualifica- 
tionSf  Vested  in  Each  ffouee,  ReepecHvely.  In  an  action  prosecated  by  the 
state,  on  the  relation  of  the  attorney-general,  to  try  the  title  of  a  defend- 
ant to  his  seat  in  the  house  of  representatiyes  of  the  legislature,  and  to 
oast  him  from  office,  where  such  defendant,  upon  the  convening  of  the 
legislature,  was  declared  and  adjudged  by  the  house  to  be  a  member  and 
entitled  to  a  seat  in  that  body,  and  has  continued  to  act  as  a  member, 
heldf  that  this  coort  has  no  jurisdiction  to  determine  the  qnestion,  as  the 
power  to  judge  of  the  elections,  returns,  and  qualifications  of  its  own 
members  is  vested  in  each  house,  and  cannot  by  its  own  consent,  nor  by 
legislative  action,  be  vissted  in  any  other  tribunal,  or  officer.  [Prouty  «• 
Stover,  11-235 ;  StaU  v.  OUmore,  20^661.] 

%  — I.  ■  Whether  or  not  an  act  passed  by  the  votes  of  persons  admitted 
as  members  in  excess  of  the  constitutional  limit,  (and  not  legally  passed 
without  such  votes,)  would,  in  a  given  case,  be  held  constitutional  and 
valid,  can  only  be  determined  when  presented  in  a  proper  action  and  in 
proper  form.    {State  v,  Francie,  2d-73S.] 

Original  Proceedings  in  Quo  Warranto. 

The  constitution,  as  amended  in  1878,  (laws  of  1878,  p.  249; 

laws  of  1874,  p.  217,)  contains  the  following  provision: 

Art.  2,  §2:  "The  number  of  representatives  and  senators 
shall  be  regulated  by  law,  but  shall  never  exceed  one  hundred 
and  ivoeniy^ve  representatioeSj  and  forty  senators.  From  and 
after  the  adoption  of  the  amendment{*)  the  house  of  repre- 
sentatives shall  admit  one  member  from  each  county  in  which 
at  least  two  hundred  and  fifty  legal  votes  were  cast  at  the 
next  preceeding  general  election;  and  each  organized  county 
in  which  less  than  two  hundred  (f)  legal  votes  were  eaist  at 

•Thx  words,  "adoption  of  the  tmendmenV*  are  verj  Infelioitous  In  a  oonstitutlonal  pro- 
▼iiion.  Ab  the  propoaed  amendment  was  submitted  at  the  session  of  1878,  and  was  adopted  at 
the  general  election  in  NoTember  1878,  in  plaoe  of  the  words  named,  the  words,  "first  day  of 
January  1874,'*  should  hare  been  inserted ;  and  so  the  house  of  i^prssentatlTes  has  sufastaB* 
tlally  construed  the  amendment  on  several  oooasioni. 

flu  the  preceding  dause,  "two  hundred  and  ffl\f  legal  Totes,"  are  fixed  as  Um  minimuoa 
entitling  a  county  to  separate  representation.  And  as  only  those  counties  which  cast  **la$  than 
twa  hundred  logal  votes "  are  to  be  atftaohed  to  the  adjacent  representatlva  district,  It  seeow 
that  no  provision  whatever  is  made,  or  authorised  to  be  made,  regarding  those  counties  whoa* 
legal  votes  were  200  and  upward,  but  Uu  than  250.  Again,  when  counties  are  entitled  to  1m 
**  attached  **  to  an  "  adjacent  '*  represenUtive  district,  how  Is  the  attaching  to  b«  eflbotedf  Do«i 
It  require  a  laglalative  enactment?   It  would  seem  so,  but  none  baa  yet  been 
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the  next  preceding  general  election  shall  be  attached  to  and 
constitute  a  part  of  the  representative  district  of  the  county 
lying  next  adjacent  to  it  on  the  east" 

At  the  session  of  the  legislature  held  in  1876,  an  apportion- 
ment of  senators  and  representatives  was  made  upon  the  census 
of  1875.  (Laws  of  1878,  pp.  7  to  16.)  In  this  apportionment 
act,  88  senate  districts  were  created,  of  which  86  were  to 
choose  one  senator  each,  and  two  districts  (Douglas  county, 
and  Leavenworth  county,)  two  senators  each,  making  the 
maximum  number  allowed  by  the  constitution.  The  same 
act  specifically  designated  and  numbered  128  representative 
districts,  which  were  authorized  to  choose  one  representative 
each.    Said  act  contains  the  following  provision  : 

"Sec.  1.  The  senate  shall  consist  of  forty  members,  and  the 
house  of  representatives  of  one  hundred  and  twenty-three  mem- 
bers; but  the  number  of  representatives  may  be  mereased  by  the 
crganizatian  of  new  counties  to  not  more  than  one  hundred  and 
twenty-five.*'  (Laws  of  1876,  p.  7.) 

This  act  was  passed  and  approved  on  the  2d  of  March  1876. 
At  that  time,  there  were  several  organized  counties  which 
were  not  included  in  the  apportionment  act.  These  counties, 
with  the  date  of  the  organization  of  each,  as  proclaimed  by 
the  governor,  were  — 

Books, i: .Organised,  November  26th,  1S72. 

Barbour, Organised,  April  14th,  1873. 

Harper, « • Organized,  Augast  20th,  1873. 

NesB,... ....Organized,  October  23d,  1873. 

Comanche, Organised,  October  28th,  1873. 

Kingman,.. Organized,  February  27th,  1874. 

Pratt, Organised,  March  14tb,  1874. 

Edwards, «. Organized,  Augast  2l8t,  1874. 

BiiBh,.« Organized,  December  5th,  1874. 

The  official  records  in  the  office  of  the  secretary  of  state 
show  the  number  of  votes  returned  as  having  been  cast  in 
these  counties  respectively^  taking  the  highest  vote  for  any  one 
office,  at  the  general  elections  in  the  vears  named,  to  be  as  fol* 
lows: 
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:r=3e 


Rooks,^ 

Barbour....... 

Harper, 

Ness,.. 

Ck>manche,* 
Kin^rman, ... 

Pratt, 

Edwards...... 

RuBh, 


187S. 


116 
278 
276 
263 
272 


1874. 


144 

178 

none, 

none, 

none. 

132 

82 

74 


1S76, 


1376, 


187 

138 

none* 

none. 

none. 

9 

none. 

72 

48 


161 
199 

none. 

none. 

none. 
13 

none. 
336 
143 


1377. 


170 
187 

none. 

none. 

none. 
14 

nume. 
238 
284 


1878. 


454 

334 

865 

none. 

none. 

(Notre- 

\  turned. 

545 

736 


At  the  session  of  1874,  representatives  were  admitted  to 
seats  from  the  counties  of  Rooks,  Barbour,  Harper,  and  Oo- 
maQche.  Ness  county  claimed  representation,  but  was  re- 
fused-t 

At  the  session  of  1875,  a  representative  was  admitted  from 
Barbour.  Members  were  returned  as  elected  from  Rooks, 
Kingman,  Pratt,  and  Edwards;  but  the  house  determined 
that  neither  of  these  counties  was  entitled  to  representation.^ 

^Thkeb  wm  no  election  held  on  the  Aaj  of  the  general  election  (November  4th  187S,)  in  C»> 
mitnohe  oountj,  bat  an  election  wm  held  for  BepreientatiTa^  mad  county  olBccni  on  the  M  of 
Deoember  1878.    ( See  Houae  Jonr.  1874,  pp.  88S,  884.) 

t  At  the  Mesion  of.  1874,  S.  Q.  Bodgers  was  returned  ai  a  repreeentatiTe  from  Nen  oonntj; 
but  t]i9  houae,  on  the  17th  of  February,  determined  that  NcM  county  waa  not  entitled  to  repr^ 
sentatioD.  (Houae  Jour.  44S,  449.)  See  report  of  Committee  on  Eleotiona,  showing  frauda  In 
organisation  of  said  county,  and  in  the  election  under  which  Bodgers  claimed,  House  Jcunud 
1874,  pp.  440  to  448.    See  also,  Houae  Jour.  1876,  pp.  108, 104, 17S. 

And  in  regard  to  the  organisation  of  Barbour,  Comanche,  and  Harper  counties,  and  their 
right  to  repreaentatlon,  see  Houae  Journal  1874,  pp.  884, 888, 884, 417;  and  House  Journal  1878^ 
pp.  82  to  102, 106, 104, 172. 

ISbx,  concerning  the  counties  of  Books,  Kingman,  Edwards,  and  Pratt,  and  their  right  «• 
representation,  House  Journal  of  1876,  as  follows:  Besolutlon  Instructing  Committee  on  Eloo- 
tions  to  inquire,  p.  108;  Report  of  Committee  on  Elections,  p.  146;  Besolutlon  asking  opinion 
of  Attorney  Qeneral,  p.  125;  Opinion  of  Attorney  Qoneral,  in  response,  pp.  lit,  178;  Major! tj 
Report  of  Judidary  Committee,  to  whom  was  nuTerred  the  opinion  of  Attorney  Goneral,  287; 
two  minority  reports,  pp.  268  to  270;  Resolution  declaring  certain  seats  Taoant,  p.  276;  Aetloa 
of  house  on  reeolntlon,  p.  277;  Vote  declaring  seat  of  claimant  from  Books  ooanty  Tacant, 
p.  277;  Vote  declaring  seat  of  claimant  ftt>m  Edwards  county  Tacant,  pp.  278, 279 ;  Vote  declaring 
seat  of  claimant  from  Ford  county  yacant,  p.  279;  Vote  (by  acclamation)  declaring  seat  of 
claimant  from  Kingman  Tacant,  p. 280.  (Included  In  this  last  Tote,  are  the  oountles  of  Har-> 
per,  Ness,  and  Comanche;  but  the  Journal  does  not  show  that  any  persons  were  claiming  sonta 
from  these  counties.)  As  to  Eiwaras  county,  the  house,  at  a  later  day,  while  solennly  asaovt- 
Ing  that  **  no  person  is  entitled  to  represent "  said  county  In  the  house  as  a  member,  aa  solemal j 
**Jta$olvid,  That  Mr.  HubU  be  allowed  the  prirlleges  of  this  house^  b«l  without  the  right  to  vota^ 
and  that  he  be  allowed  thbptrdUm  of  a  member  during  the  sMrion."  (House  Joor.  18711^ pw4Bi4 
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At  the  session  of  1876,  members  elect  appeared  and  claimed 
seats  as  representatives  from  Eooks,  Barbour,  and  Edwards 
counties.  A  resolution  was  adopted,  referring  the  question  of 
their  right  to  the  committee  on  elections;  (House  Jour.  p.  47.) 
Said  committee  reported  the  facts,  and  the  questions  of  law 
were  referred  to  the  judiciary  committee;  (Journal,  p.  75.) 
The  judiciary  committee  were  divided,  and  made  three  re* 
ports;  (Journal,  pp.  163,  164.)  The  house  admitted  the 
claimant  from  Barbour  county,  and  refused  admittance  to  the 
claimants  from  Rooks  and  Edwards;  (Journal,  pp.  164  to  168.) 

The  legislature  of  1877  was  chosen  under  the  apportionment 
of  1876.  The  128  representative  districts  designated  in  the 
apportionment  act  were  all  represented.  And  there  also  ap- 
peared four  additional  claimants  to  seats  as  members — Taylor 
Flick,  from  Edwards  county;  S.  S.  Boggs,  from  Rooks  county; 
H.  S.  Cochran,  from  Barbour  county;  and  W.  P.  Tomlinsonj 
from  Rush  county.*  Edwards  county  having  cast  836  votes 
at  the  general  election  in  1876,  Mr.  Flick  was  admitted  to  his 
seat  without  question.  On  the  11th  of  Jan  nary,  a  resolution 
was  introduced  and  referred  to  the  committee  on  elections,  in- 
quiring as  to  the  right  of  the  counties  of  Rooks,  Barbour,  and 
Rush  to  representation;  (Journal,  pp.  41,  96.)  The  committee 
reported  in  favor  of  the  admission  of  the  claimants  from  Bar- 
bour and  Rooks,  (Journal,  pp.  154,  155,)  and  against  the 
admission  of  the  claimant  {TornJinsorCj  from  Rush;  (Journal, 
p.  157.)  On  the  23d  of  January,  these  reports  were  considered. 
The  house  admitted  the  claimant  from  Barbour,  (yeas  88, 
nays  17,)  and  the  claimant  from  Rooks,  yeas  70,  nays  50;  and 
refused  admission  to  Tomlinson^  from  Rush,  yeas  87,  nays  47; 
(House  Jour.,  pp.  205  to  210.)  On  the  next  day,  the  vote  rela- 
tive to  TomlinsorCs  right  to  a  seat  was  reconsidered,  and  he  was 
admitted  as  a  member,  yeas  63,  nays  55;  (Jour.,  p.  212.)  On 
the  19th  of  January,  a  resolution  was  adopted  by  the  house, 

•Komi  of  these  eoantiee  hare  erw  been  named,  or  nombered,  m  repreeentatiTe  diatTleCe  bj 
WKf  MaUrte,  (nor  «v«b  "numbered"  ae  ladi  by  tbe  house  of  repieeentattim;)  yet  they  i^pear  la 
the  Uit  of  dlatrioU,  In  the  h^wt  of  1877,  i».  xtUI,  m  If  daly  **  numbered.''->BBPOBTBa. 
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inBtrocting  the  judiciary  committee  ^*to  inquire  into  and  re- 
port the  legality  of  having  more  than  125  members''  of  the 
house,  and  also  asking  the  opinion  of  the  attoi'ney  general. 
(Journal,  p.  159.)  No  report  or  opinion,  made  or  given  on  this 
resolution,  is  shown  in  or  by  the  journal. 

On  the  8th  of  February,  the  senate  adopted  concurrent  res- 
olution No.  25,  "providing  for  a  joint  committee  to  inquire 
into  the  constitutionality  of  the  present  legislature,"  as  follows : 

'^Whsrbab,  It  is  provided  by  the  constitntioii  of  the  state  of  Kansas,  that 
the  senate  shall  consist  of  not  more  than  forty  members,  and  the  house  of 
representatiyes  of  not  more  than  one  hundred  and  twenty-five  membezB: 
therefore,  be  it 

*^ Resolved  by  the  Senate,  ike  House  of  RepresenJUUives  concurring  therein,  That 
ajoint  committee  of  three  on  the  part  of  the  senate,  and  five  on  the  part 
of  the  house,  be  appointed  to  inquire  whether  either  honse  has  a  greater 
number  of  members  than  is  authorized  by  the  constitution. 

*'2.  If  said  committee  shall  decide  in  their  opinion  that  either  house  ex- 
ceeds in  number  the  constitutional  limitation,  they  are  hereby  instructed 
to  prepare  a  case  fw  the  supreme  court,  and  submit  the  same,  to  the  end 
that  this  question  majr  be  settled. 

'*3.  In  such  case,  said  committee  shall  ask  the  supreme  court,  to  decide 
what  members  are  not  entitled  to  their  seats,  either  by  exceeding  the  con- 
stitutional limitation,  or  otherwise."  (Senate  Journal,  1877,  p.  265.) 

The  house  concurred  in  the  adoption  of  this  resolution, 

(House  Jour.,  pp.  450  to  452,)  and  the  proposed  committee  was 

appointed;  (Senate  Jour.,  p.  326.)     On  the  8d  of  March  the 

committee  reported  their  inability  '^to  prepare  a  case  for  the 

supreme  court  and  submit  the  same  in  time  to  have  a  decision 

thereon  before  the  adjournment  of  the  legislature" — and  con* 

eluded  their  report  as  follows: 

"Your  committee  however,  being  desirous  that  the  section  of  the  consti- 
tution  and  laws  enacted  therewith  pertaining  to  the  number  of  members  of 
the  legislature  be  legally  passed  upon,  have  requested  the  attorney  general 
to  prepare  cases  and  submit  the  same,  that  the  question  may  be  fany  settled 
by  a  decision  from  the  supreme  court."  ( Senate  Jour.,  pp.  732,  733.) 

On  the  5th  of  March  1877,  the  attorney  general  filed  in  thia 
court  a  petition  in  quo  warranto^  wherein  it  is  among  other  ma^ 
ters  stated  and  averred  — 

"  That  W.  P.  Tomlinson,  of  the  county  of  Bush,^  and  state 
of  Kansas,  for  the  space  of  forty  days  last  past,  has  used  and 
exercised  unlawfully,  and  still  does  use  and  exercise  unlaw<» 
fully,  the  office  of  representative  of  said  county  of  Rush,  in 
the  legislature  of  said  state,  which  said  office,  and  the  powers 
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and  emolaments  thel*eto  appertaining,  the  said  W.  P.  Tom- 
linson,  daring  all  the  aforesaid  time  has  nsurped  upon  the 
government  of  the  said  state  of  Kansas,  to  the  great  damage 
and  prejudice  of  the  lawful  authority  thereof. 

"The  plaintiff  farther  alleges,  that  the  said  W.  P.  Tomlin- 
son  assumes  to  represent  the  said  county  of  Rush  aforesaid  as 
the  representative  of  district  No.  127,  when  in  fact  and  in  truth 
the  said  county  of  Rush  was  not  and  is  not  entitled  to  a  repre- 
sentative in  the  legislature  of  said  state,  nor  is  there  in  law  any 
such  representative  district  as  No.  127. 

"  Wherefore  plaintiff  prays  that  the  said  W.  P.  Tomlinson, 
defendant  herein,  be  required  to  show  by  what  authority  he  so 
exercises  and  performs  the  functions,  powers  and  duties  of  the 
office  of  representative  of  the  state  of  Kansas,  and  that  upon 
final  hearing  of  this  action  judgment  of  ouster  may  be  ren- 
dered against  the  said  defendant^' 

TomUnaon  appeared  and  answered,  alleging  that  Rush  county 
was  duly  organized,  that  at  the  general  election  held  in  No- 
vember 1^76  he  was  duly  chosen  by  the  legal  voters  of  said 
county  as  representative,  etc.,  and  was  duly  admitted  to  his 
seat  as  such  representative  by  the  house  of  representatives  at 
the  session  thereof  in  January  1877,  that  he  was  a  qualified 
elector  of  said  county  of  Rush,  and  that  no  other  person  was 
claiming  said  office  as  representative  of  Rush  county.  To  this 
answer  the  attorney  general  demurred.  The  case  was  heard 
upon  these  pleadings,  and  the  facts  thereby  admitted, 

WiUard  DaviSy  Attorney  Qeneral,  for  The  State: 

The  constitution  limits  the  number  of  representatives  to  125* 
The  house,  in  plain  violation  of  this  provision,  admitted  d^ 
fendant,  after  the  constitutional  number  had  already  been  ex- 
ceeded. This  action  was  not  taken  in  pursuance  to  the  second 
daase  of  the  amendatory  section  of  the  constitution,  for  the 
county  did  not  cast  250  votes,  and  hence  the  effect  of  this 
clause  is  not  before  the  court  for  ascertainment;  and  if  it 
were,  it  would  make  no  difference,  because  the  first  clause  of 
said  section  is  ixhsohitdy  prohibitory^  and  controls  the  second 
clause.    Bo  that  if  de&ndant  had  Mceived  360  votes,  still  he 
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<90uld  not  have  been  legally  admitted  to  a  deat  in  view  of  the 
absolute  prohibition^  when  the  house  already  contained  126 
legally-admitted  members.  Neither  has  the  provision,  (art.  10, 
§1,)  that,  "in  the  future  apportionment  of  the  state  each 
organized  county  shall  have  at  least  one  representative,"  any 
bearing  upon  this  case,  for  there  had  been  no  apportionment 
to  Rush  county  thereunder.  The  only  ground  of  defense  is, 
that,  admitting  that  the  house  violated  the  constitution,  still, 
as  it  is  made  by  that  instrument  the  "judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members,"  its  action  in 
admitting  a  member  is  final,  and  beyond  judicial  review,  not 
only  as  to  the  fact  of  the  election  of  the  member,  but  as  to 
the  question  of  the  legal  existence  of  the  ofiice.  There  is  a 
broad  and  clearly-defined  distinction  between  the  question  of 
the  legal  existence  of  an  office j  and  that  of  an  election  to  such  office. 
One  is  a  question  of  law — the  other  of  fact  One  is  a  proper 
subject  for  judicial  determination — the  other  may  properly  be 
decided  by  a  legislative  body.  The  plain  import  of  this  pro- 
vision is,  that,  assuming  that  under  the  constitution  and  laws 
a  certain  county  or  district  is  entitled  to  a  representative,  then 
the  question  of  fact  as  to  whether  a  given  person  has  beea 
duly  elected  to  represent  that  county  or  district,  and  whether 
he  is  qualified  so  to  do,  is  to  be  determined  by  the  house — the 
courts  still  retaining  the  power  of  judicially  determining 
whether  the  constitution  and  laws  have  created  the  office  of  rep- 
resentative for  such  county  or  district.  The  power  of  the 
house  to  "judge  of  the  elections,  returns,  and  qualifications  of 
its  own  members,"  can  only  be  exercised  subject  to  the  limit 
of  its  number  of  legal  members  fixed  by  the  constitution,  of 
which  it  is  the  creature.  This  construction  has  been  expressly 
sanctioned  by  this  court  in  the  case  of  Prouty  v.  Stover^  11  Kas. 
285,  and  should  be  considered  at  rest.  We  therefore  maintain 
that,  as  Rush  county  did  not  cast  250  votes,  as  it  had  never 
had  a  representative  apportioned  to  it,  and  as  defendant  was 
admitted  to  represent  it  after  the  constitutional  maximum  had 
been  exceeded,  a  judgment  of  ouster  shoiild  be  entered. 
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J.  6^.  Waters^  for  defendant: 

Under  §8  of  art.  2  of  the  conetitntioni  which  proyides  that 
each  house  shall  be  the  jndge  of  the  eleotions,  returns,  and 
qualifications  of  its  own  members,  this  court  is  powerless  to 
institute  any  inlqniry  whatever  as  to  the  defendant's  right  to  a 
seat  in  that  body.  I  am  aware  this  court  has  very  broadly  in* 
timated,  in  the  case  of  ProuJty  v.  Stover j  11  Sas.  285,  that  it  has 
the  right  to  make  inquiry  into  the  fkot  whether  the  disirict  ex- 
ists or  not,  and  if  does  not,  to  oust  him  upon  proper  proceed- 
ing being  had.  I  have  given  this  case  what  investigation  it 
has  been  at  my  command  to  make,  and  I  find  that  there  never 
has  been  a  case  instituted  in  the  federal  courts,  from  the  foun- 
dation of  the  government  to  the  present  time,  where  the  elec- 
tion of  a  member  of  congress  was  the  issue.  Each  house  has 
exclusively  appropriated  to  itself  that  right;  and  no  one  has 
ever  questioned  the  right  to  thus  wholly  and  exclusively  exer- 
cise this  power,  by  a  resort  to  the  courts.  By  reference  to  the 
contested  election  cases,  it  will  be  seen  that  the  lower  house 
of  congress  has  had  the  subject  before  it  in  almost  all  of  its 
changing  aspects.  It  has  appointed  committees  to  examine 
into  the  facts  of  an  election;  it  has  heard  evidence;  it  has  set 
aside  certificates;  it  has  inquired  into  the  loyalty  of  the  per- 
son, and  it  has  determined  the  right  of  representation  in  the 
states  which  seceded.  It  has  directly  had  before  it  the  ques- 
tion of  tiie  existence  of  the  representative  district,  and  whether 
there  was  a  vacancy  to  fill,  and  has  decided  these  questions 
under  the  power  given  it  by  the  constitution  of  the  United 
States,  which  is  similar  in  its  terms  to  ours.  No  one  has  ever 
raised  the  point  that  its  acts  were  not  conclusive.  No  one  of 
the  disappointed  aspirants  has  ever  resorted  to  the  courts  to 
dispute  its  decisions. 

In  the  case  of  Hugh  N.  Smith,  who  claimed  to  be  a  delegate 
from  New  Mexico,  the  house  of  the  thirtjr-first  congress  de- 
cided there  was  then  no  territorial  government  of  New  Mexico, 
that  it  was  not  entitled  to.  a  delegate,  and  thereupon  reftised 
him  admittance. 
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In  the  case  of  A.  "W.  Babbitt,  who  claimed  to  have  beea 
elected  as  delegate  and  representative  from  the  state  of  ^^  Des*- 
eret/'  the  same  hoiise  declared  that  this  Utopian  land  had  no 
aathorized  territorial  organization,  and  he  was  also  refused 
admission. 

In  the  case  of  W.  8.  Messeroy,  who  claimed  to  have  been 
elected  delegate  from  New  Mexico,  the  same  honse  at  its  seo* 
ond  session  decided  that  he  was  not  entitled  to  his  seat,  be- 
cause the  territory  was  not  organized. 

In  the  case  of  Faller  v.  Kingsbury,  the  house  of  the  thirty- 
fifth  congress  decided  that  the  territory  of  Minnesota  not 
included  within  the  limits  of  the  state  on  its  admission  in  the 
Union,  was  without  an  organization,  and  not  entitled  to  a 
delegate. 

In  the  case  of  F.  F.  Lowe,  who  claimed  to  be  elected  as  the 
additional  and  third  representative  from  California,  the  house 
of  the  thirty  ^seventh  congress  held  that  he  was  not  entitled  to 
a  seat,  and  that  that  state  was  not  entitled  to  a  third  repre* 
sentative  until  two  years  later,  when  the  new  apportionment 
took  effect. 

In  the  case  of  Joseph  Segar,  who  claimed  to  be  elected  an 
additional  representative  from  Virginia,  the  house  of  the  forty* 
first  congress  refused  him  a  seat  on  the  ground  that  there  was 
no  additional  representative  district  in  that  state. 

In  each  of  these  contests,  the  house  decided  for  itself 
whether  there  was  a  representative  district;  and  in  the  de* 
bates  on  these  cases,  not  a  single  suggestion  was  offered  call- 
ing in  question  the  exclusive  power  of  the  house  to  finally 
adjudicate  them. 

In  nearly  all,  if  not  all,  of  the  states,  provision  is  made  in 
the  fundamental  law  similar  to  ours;  and  in  a  diligent  search 
for  a  precedent,  I  have  failed  to  discover,  in  a  single  state,  a 
case  where  the  court  has  on  any  pretext  whatever  attempted 
to  interfere  with  this  constitutional  prerogative  of  both  houses 
of  a  state  legislature.  The  doctrine  intimated  in  the  case  of 
ProuJty  V.  Siwer  stands,  as  I  think|. entirely  unaupported.  See 
Cooley  Const  Lim.  188. 


JULY  TERM,  1878. 701 

Brief  of  Defendant 

In  the  oase  of  Ktrt  v.  Trtgo^  48  Penn.  8t  292,  it  is  declared 
that  the  legidatore  of  a  state  is  sufrenUj  and  not  under  law; 
and  is  not  to  be  made  subordinate  to  the  judgment  or  orders 
of  the  courts.  And  see  PeopU  v.  Mahaneyy  18  Mich.  488.  Mc- 
Crary  on  Blections  lays  it  down  as  the  law,  that  coarts  will 
not  decide  on  the  right  of  a  party  to  hold  a  seat  in  the  legisla* 
tore,  where  by  the  constitution  each  house  is  made  a  jadge  of 
the  qualifications  of  its  own  members.  (Pages  274,  276.)  In 
the  case  of  (yFarrell  v.  Colby j  2  Minn.  180,  it  is  further  an- 
nounced that  the  courts  are  powerless  to  act  in  such  cases. 

To  permit  our  courts  to  take  to  themselves  the  power  in 
any  one  case  to  decide  who  should  or  should  not  be  our  law* 
makers — with  a  legislature  thus  fashioned  to  suit  them,  our 
laws  would  aoon  become  colored  by  judicial  control.  As  the 
judiciary  is  untrammeled  by  any  restraint  in  the  rendition  of 
its  judgments,  and  in  its  expressions  of  what  the  law  means, 
so  must  the  legislature  be  wholly  free  from  judicial  inter- 
ference. And  in  the  case  put  by  this,  court,  where  a  legisla- 
ture, to  carry  some  partisan  measure,  admitted  unauthorized 
members,  the  court  may  regret,  with  all  good  citizens,  that  it 
cannot  be  prevented.  Tet  it  is  no  worse,  nor  no  more  to  be 
deplored,  than  the  arbitrary  decision  of  a  court,  where,  for 
some  sinister  purpose,  precedent  and  law  are  violated  in  its 
determinations.  They  are  companion  pictures;  neither  is 
likely  to  occur.  While  the  constitution,  as  I  claim,  has  no 
provision  to  prevent  these  wrongs,  beyond  the  constitution  is 
the  bar  of  public  opinion,  which,  so  long  as  people  are 
worthy  of  government,  will  be  all-powerful  to  speedily  cor- 
rect, if  not  prevent,  such  abuses  of  power.  If  this  court  has 
power  to  adjudicate,  it  has  power  to  enforce;  and  if  it  should 
decide  that«it  had  jurisdiction,  and  rendered  judgment  against 
this  defendant,  what  would  be  its  action  if  a  special  session  of 
the  leg^latore  Were  to  be  convened  and  the  defendant  again 
admitted?  The  house  would,  if  it  desired,  admit  him,  he 
would  take  his  seat,  vobe  on,  bills,  draw  his  pay,  and  sit  for  his 
photc^i^aph^  like,  onto  the  members  from  asy  other  district. 
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He  ooold  not  be  enjoined  from  participating  in  its  delibera- 
tipne,  nor  punished  for  contempt  The  duty  of  the  house  in 
making  inquiry  into  the  qualifications  of  its  members,  (§§4 
and  8  of  article  2  of  the  constitution,)  extends  to  an  ascer- 
tainment whether  the  person  asking  membership  resides  in 
the  county  or  district  he  wishes  to  represent;  and  this  mast 
necessarily  involve  the  duty  of  the  house  to  decide  upon  its 
existence. 


The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  is  an  attempt  by  proceedings  in  the 
nature  of  quo  warranto,  to  try  the  title  of  defendant  to  his  seat 
in  the  house  of  representatives  of  the  legislature  of  Kansas. 
The  facts,  as  they  appear  by  petition  and  answer,  are,  that  the 
defendant  is  a  citizen  of  Rush  county,  and  at  the  general  elec- 
tion in  1876  was  voted  for  and  received  a  majority  of  all  votes 
cast  in  that  county  for.  representative  from  that  county;  that 
at  this  election  less  than  250  votes  were  cast;  that  at  this  time. 
Rush  county  was  not  attached  to  any  other  county;  that  upon 
the  convening  of  the  legislature,  at  the  session  of  1877,  after 
due  consideration,  the  house  of  representatives,  by  a  majority 
of  the  members  thereof  then  assembled,  declared  and  adjudged 
the  defendant  to  be  the  *^  legally-elected  representative  from 
Rush  county,''  and  <^ entitled  to  a  seat"  as  such  member,  since 
which  time  he  has  been  and  now  is  recognised  as  such  mem- 
ber. (House  Jour.  1877,  p.  212.) 

The  attempt  to  determine  the  title  of  the  defendant  as  a 
member  of  the  legislature  in  this  manner,  must  necessarily  fiul,. 
for  the  simple  reason  that  we  cannot  and  ought  not  take  juris- 
diction of  the  case.  We  are  powerless  to  enforce  any  judgment 
of  ouster  against  a  member  of  the  legislature.  While  the  con- 
stitution has  conferred  the  general  judicial  power  of  the  state 
upon  the  courts  and  certain  officers  specified,  there  are  certain 
powers  of  a  judicial  nature  which,  by  die  same  instrament,  are 
expressly  confen^ed  upon  other  bodies  or  officers^  and  among 
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fhem  is  the  power  to  judge  of  the  elections,  returns,  and  quail* 
fications  of  members  of  the  legislature.  This  power  is  exdu- 
rively  vested  in  each  house,  and 'cannot  by  its  own  consent, 
or  by  legislative  action,  be  vested  in  any  other  tribunal  or  offi- 
car.  This  power  continues  during  the  entire  term  of  office. 
Sec.  8,  art  2,  State  Const. ;  The  State  v.  Gilmarej  ante,  p.  551. 

Within  certain  constitutional  restrictions,  the  executive, 
legislative,  and  judicial  powers  of  the  state,  are  independent 
and  supreme;  and  neither  has  the  right  to  enter  upon  the  ex- 
clusive domain  of  the  other.  We  should  be  passing  beyond 
tiie  limits  of  our  own  power  to  judge  of  the  election  or  qualifi- 
cations of  a  member  of  the  legislature;  and  as  the  constitution 
has  expressly  confided  this  power  to  another  body,  we  must 
leave  it  where  it  has  been  deposited  by  the  fundamental  law. 
If  we  are  at  liberty  to  interfere  in  this  case,  or,  if  with  con- 
sent of  the  legislature  we  assume  jurisdiction,  we  may  review 
all  similar  decisions  of  that  body,  and  in  the  end  bring  the 
legislative  power  of  the  state  in  conflict  with  the  judiciary. 
The  objections  to  such  a  course  are  so  strong  and  obvious, 
that  all  must  acknowledge  them.  We  are  not  cited  to  a  sin- 
gle case  in  the  federal  or  state  courts,  where  any  member  of 
congress,  or  any  member  of  a  state  legislature,  from  the  founda- 
tion of  the  government  to  the  present  time,  has  been  ousted  by 
quo  warranto.  And  the  admission  of  this  fact  of  itself,  after 
the  extensive  investigation  of  this  subject  by  the  learned  at- 
torney-general, is  almost  conclusive  that  none  can  be  fonnd, 
and  that  the  exercise  of  such  power  is  not  only  unwarranted, 
but  unknown.  Judge  Oooley  says :  "  These  powers,  it  is  ob- 
viously proper,  should  rest  with  the  body  immediately  inter- 
ested, as  essential  to  enable  it  to  enter  upon  and  proceed  with 
its  legislative  Amotions,  without  liability  to  interruptions  or 
confusion.''  Const  Lim.  183. 

It  is  insisted,  upon  the  authority  of  Prouty  v.  Stover^  11  Eas. 
286,  that  this  coupt  has  expressed  the  right  to  make  inquiry 
into  the  fact  whether  the  district  from  which  a  member  of  the 
legislature  is  admitted,  exists  or  not,  and  if  it  does  not  exist, 
the  member  may  be  ousted  by  the  courts.    In  that  case,  it  was 
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only  decided  that  where  the  Icgislatare  was  sittiDg  as  an  elec* 
toral  body,  in  a  contest  concerning  the  validity  of  an  election 
by  such  body,  the  courts  were  not  prednded  by  the  action  of 
the  house  in  admitting  members  from  inquiring  into  the  legal* 
ity  of  certain  representative  districts,  and  the  rights  of  the 
members  admitted  to  seats  from  these  districts  to  vote  at  such 
election.  That  decision  is  not  in  conflict  with  the  view  here 
stated,  viz.,  that  we  have  no  jurisdiction,  in  a  proceeding  like 
this,  to  oust  a  person  from  his  seat  as  a  representative,  after  he 
has  been  declared  and  adjudged  to  be  a  member  of  the  house 
by  the  power  and  tribunal  having  the  exclusive  authority  to 
hear  and  determine  that  question.  O^Farrell  v.  OMy^  2  Minn. 
180;  McCrary  on  Elections,  §515;  Hiss  v.  BarOeU^  8  Gray^ 
468 ;  People  v.  Mahanej/^  18  Mich.  481. 

That  our  decision  in  this  case  may  not  be  misunderstood,  or 
misconstrued,  we  desire  to  say,  that  we  do  not  decide  that  the 
house  of  representatives  can  consist  of  more  than  one  hundred 
and  twenty-five  members,  that  being  the  maximum  number 
allowed  by  the  constitution;  nor  do  we  decide  that  the  house, 
in  the  exercise  of  its  power  to  judge  of  the  election  and  quali- 
fication of  its  members,  can  legally  admit  to  seats,  as  members, 
any  number  of  persons  in  excess  of  one  hundred  and  twenty* 
five;  but  our  decision  is,  that,  whelher  the  house  does  or  does 
not  admit  a  greater  number  of  persons  as  members  than  one 
hundred  and  twenty«five,  this  court  has  no  jurisdiction  to  in- 
quire by  quo  warranto^  or  otherwise,  as  to  the  right  of  any  per- 
son to  a  seat  as  a  member  with  a  view  of  ousting  him  from  his 
seat.  Rightly  or  wrongly  there,  we  are  alike  powerless  in  the 
premises.  Whether  or  not  an  act  passed  by  the  votes  of  per^ 
sons  admitted  as  members  in  excess  of  the  constitutional  limit, 
(and  not  legally  passed  without  such  votes,)  would,  in  a  given 
case,  be  held  constitutional  and  valid,  can  only  be  determined 
when  presented  in  a  proper  action  and  in  proper  form. 

The  petition  and  proceedings  in  this  aption  will  b«s  disinia<ad» 
at  the  costs  of  the  plaintiff. 

All  the  Justices  concurring. 
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John  Alexakdsr  v.  Obahjbl  Shonto. 

MoBTQAOXB  OF  Rkal  PBOPBitTT,  Before  Foreclomre,  Bae  No  Bight  to  Uortgaged 
Property.  A  mortgagee  of  real  e&tftte,  where  the  mortgagors  were  !&• 
■fdveoit  aod  tbe  premiKs  inanfflei^iit  to  pay  the  mortgage  liesy  imstituled 
an  action  against ^S.  to  reoover  fbr  the  ^onyersion  of  a  boiler  and  engiBe 
taken  by  him  after  he  had  obtained  a  tax-aale  certificate  on  the  premises. 
The  certificate  during  the  pendency  of  the  action  ripened  into  a  tax 
deed,  which  8.  also  obtained.  The  trial  conrt  ftmnd  the  yalae  of  the 
boiler  sod  engine  to  be  fifty  dollara»  the  mortgaged  premises  to  be  in- 
adequate to  pay  the  expenses  of  a  foreclosare  suit,  and  the  amount  of 
taxes  paid  by  8.  $304^,  fbr  which  he  had  a  first  lien.  The  mortgagee 
neither  attempted  to  redeem  the  preitiises,  nor  tendered  the  taxes  paid 
by  8.  Aid,  That  the  mortgagee  was  not  entitled  to  recoy  er  in  the  action. 
lOpduke  V.  Ormefdtfd,  ld-6(H;  VmdtnMe$  t.  Xinofp,  28-^7,  and  eases  dtod; 
BoiAmt  k  SfiekeU,  2^-^M.} 

Error  from  Doniphan  District  OourL 

Tbotsb,  brought  by  Alexander^  to  recover  from  Shonyo  the 
▼alae  of  a  steam  engine  and  boiler  alleged  to  have  been 
taken  and  converted  by  Shonyo.  In  January  1870,  one  Moyer 
and  his  wife  executed  a  mortgage  of  three  certain  lots  in  the 
city  of  "White  Cloud,  to  and  in  !&vor  of  AlezandeTy  to  secure 
an  indebtedness  of  $1,500.  One  Andrew  Parker  was  the 
owner  of  said  three  lots  in  18^.  At  that  time  there  were 
a  planing  mill  and  a  saw  mill  situated  on  the  property,  and  the 
property  was  otherwise  improved.  In  December  1869,  Parker 
and  wife  executed  two  mortgages  of  said  property  in  favor  «f 
Shonyo^  one  to  secure  an  indebtedness  of  t867,  and  interest, 
and  the  other  to  secure  an  indebtedness  of  (1,000,  and  int^Sr- 
eeL  Both  the  Parker  mortgages  described  the  property  mort- 
gaged, as  follows:  "Lots  18, 14,  and  15,  in  Block  49,  in  the 
eity  of  White  Oloud,  together  with  one  plane  and  one  saw  mill, 
fixtures,  and  machinery  on  said  premises,  (one  boiler  and  en- 
gine not  included./'  Shortly  after  these  mortgages  were 
executed  and  recorded,  Parker  and  wife  conveyed  the  propertgr 
to  Moyer.  The  mortgage  executed  by  Moyer  and  wife  to 
Alexander  J  was  upon  said  three  lots,  '<  together  with  all  the 
tenements,  hereditaments,  and  appurtenances."    There  is  notii- 
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ing  in  the  record  showing  that  any  portion  of  the  indehtednes* 
owing  to  ShonyOy  secured  by  the  Parker  mortgages,  has  been 
paid.  In  his  petition  Alexander  alleges,  among  other  matters, 
that  no  portion  of  the  indebtedness  due  to  him,  secured  by 
the  Moyer  mortgage,  has  ever  been  paid,  and  his  petition  oon- 
tains  the  averment,  "  that  said  boiler  and  engine  were  the  only 
property  out  of  which  the  plaintiff's  debt  could  be  made." 
Neither  Parker,  nor  Moyer,  nor  Shonyo^  nor  Alexander^  paid 
the  taxes  levied  on  the  mortgaged  property,  and  the  three  lots 
went  to  tax  sale.  Shonyo  subsequently  purchased  the  tax-sale 
certificate,  and  thereon  obtained  a  tax  deed.  Before  obtaining 
his  tax  deed,  Shonyo  removed  the  engine  and  boiler,  took  them 
oat  of  the  state,  and  sold  them.  Alexander  brought  this  suit 
to  recover  their  value.  The  district  court,  at  March  Term 
1876,  gave  judgment  in  favor  of  Shonyo,  defendant,  and  the 
plaintiff  brings  the  case  here. 

W.  D.  Webh,  for  plaintiff: 

.^  1.  The  court  erred  in  holding  that  the  tax-sale  certificate 
gave  defendant  a  right  to  remove  the  boiler  and  sell  it. 

.  2.  The  action  for  conversion  may  be  maintained;  and  when 
the  defendant  has  rendered  it  impossible  for  us  to  reach  the 
property,  we  may  sue  for  conversion,  before  foreclosure. 

• 

Albert  Perry ^  for  defendant: 

'  1.  The  record  shows  that  the  plaintiff  is  a  mortgagee,  suing 
for  conversion  of  mortgaged  property  before  foreclosure  and 
sale,  and  no  stipulation  in  the  mortgage  that  on  de&ult  mort- 
gagee is  to  have  possession.  A  mortgagee  cannot  maintain 
sdch  action:  Gen.  Stat  582,  §1;  1  Kas.  281;  2  Kas.  885.  The 
judgment  of  the  court  below  was  right,  although  its  reasons 
tberefor  may  be  bad.  Appellate  courts  will  not  in  such  cases 
reverse  the  judgment:  14  Ohio,  58. 

'^2.  It  is  doubted  whether  the  property  sued  for  is  a  part  of  the 
Realty:  10  Kas.  816;  14  Ohio  Bt  564;  18  K  Y.  28;  20  N.  T. 
844.    If  this  property  was  personalty,  and  it  seems  to  have 
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been  treated  as  sach,  as  it  was  excluded  in  the  Shonjo  mort- 
gage, and  was  not  mentioned  in  plaintiff's  mortgage,  the 
plaintiff  had  no  lien,  as  his  mortgage  was  not  filed  as  a  chattel 
mortgage. 

8.  The  defendant  had  a  tax  deed  made,  upon  a  certificate 
assigned  to  him,  of  the  property  upon  which  the  engine  and 
boiler  were  situated.  If  they  were  part  of  the  realty,  Shohyo 
became  the  owner  by  purchase  of  the  tax  certificate:  4  Kas. 
366,  869. 


The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  There  are  several  reasons  in  this  case  for  the 
affirmance  of  the  judgment  of  the  court  below.  In  the  first 
instance,  it  is  very  doubtfiil,  under  the  provisions  of  our  stat- 
ute relating  to  mortgages  of  real  estate,  whether  a  mortgagee, 
before  foreclosure  of  his  lien,  can  maintain  any  action  for 
damages  to  the  premises  described  in  the  mortgage,  notwith- 
standing the  insolvency  of  the  mortgagor,  and  the  insufiiciency 
of  the  mortgaged  premises  to  pay  the  claim  against  it.  Vaiu 
dersUee  v.  Knappj  ante,  p.  647;  Chick  v.  WtUetts^  2  Eas.  885. 
But  we  need  not  pass  upon  that  question.  The  record  dis- 
doses  the  fact,  that  with  the  exception  ot  the  boiler  and  en- 
gine, for  the  value  of  which  this  action  is  brought,  the  premises 
would  not  pay  the  expense  of  a  foreclosure;  that  said  boiler 
and  engine  were  worth  at  the  time  they  were  sold,  only  fifty 
dollars;  that  prior  to  such  sale,  the  defendant  in  error  pur- 
chased firom  Doniphan  county  a  tax-certificate  on  the  mort- 
gaged premises,  for  $804.84,  which  said  tax-certificate  was 
during  the  pendency  of  the  action  in  the  court  below  presented 
to  the  county  clerk  of  Doniphan  county,  and  a  tax  deed  ob- 
tained thereon  to  such  defendant.  Plaintiff  in  error  has  never 
attempted  to  pay  these  taxes,  or  redeem  the  property.  The 
taxes,  in  any  event,  are  a  first  lien  on  all  the  property  em- 
braced in  the  mortgage  of  plaintiff,  and  the  lien  continues 
nntil  sach  taxes,  and  any  penalty,  charges,  and  interest  which 
may  have  accmed,  shall  be  paid  by  the  owner,  or  other  person 
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liable  to  pay  the  same.  The  statute  farther  provides,  that 
where  any  real  estate  shall  be  sold  on  a  foreclosure,  the  court 
shall  order  all  taxes  (and  penalties  thereon)  against  such  lands 
to  be  discharged  out  of  the  proceeds  of  such  sale.  Opdyke  v. 
Crawford,  19  !Eas.  604.  So  if  the  defendant  had  not  disturbed 
the  mort^gaged  premises,  on  a  sale  under  a  foreclosure,  the 
property,  including  the  boiler  and  engine,  if  it  brought  its 
value,  would  have  realized  less  than  )(100.  Instead  of  bring- 
ing an  action  in  foreclosure,  the  plaintiff  attempts  to  obtain 
judgment  for  the  injuries  to  the  real  estate  by  the  removal  of 
the  engine  and  boiler,  and,  without  reimbursing  the  defendant 
for  the  sums  expended  by  him,  (which  some  are  a  firat  lien  on 
the  property  under  the  tax-certificate,)  claims  the  right  to  real- 
ize, in  this  way,  all  the  value  of  the  mortgaged  premises,  with- 
out being  compelled  to  pay,  or  to  have  deducted  from  its  value, 
the  taxes  due.  The  plaintiff's  claim  cannot  be  maintained,  and 
he  was  properly  defeated.  The  &ot8  show  that  Sbonyo,  under 
his  tax-certificate,  had  a  superior  elaim  to  the  property  sued 
for  to  that  made  by  Alexander  under  his  mort^^e.  The  lien 
of  the  latter  was  subordinate  to  the  lien  of  the  former.  It  is 
immaterial  whether  the  conclusions  of  the  court  below  as  to 
the  law  of  the  case,  were  erroneous  or  not  The  facts  waN 
ranted  no  judgment  against  the  defendant,  and  no  error  was 
committed  prejudicial  to  the  plaintiff 

It  is  exceedingly  strange  that  the  taxes  and  charges  so 
greatly  exceeded  the  value  of  all  the  premises;  and  no  reason 
is  shown  why  defendant  paid  over  )(800  to  obtain  a  tax  title  to 
property  of  less  value  than  $100.  But  we  take  the  findings  of 
fact  as  they  are  presented^  and  base  oar  opinion  thereon« 

The  judgment  of  the  district  ooort  will  be  affirmed. 

All  the  Jnatioes  ooneurring. 
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dispiito  the  till«  cf  bia  Iwidlord  9»  long  a»  H  reimdiis  as  it  wm  at  the 
time  the  teaanej  commenced^  yet  he  nmj  show  that  the  title  under 
which  he  entered  has  expired,  or  has  been  extinguished.  Thus,  a  tenant 
under  no  obligation  er  duty,  to  pay  taxes,  may  purchase  the  property  at  a 
tax  saie  made  during  bk  term,  and  resist  the  reeovery  of  his  ftirmer  hmd^ 
Imrd  ibr  reaA^aecraiim  alter  the  tax  sale,  by  ykrtae  of  an  adVeree  title  ae 
acqaired.  {Oraiiherg  e.  Wemfer,  7*110;  Mruner  «l  JBigelow,  8-406, 601.  Dkh 
tingoished  in  Keiik  v.  KMi,  26-42;  Dafflt  t.  Tuhan,  28-296.] 

JIVrer  frum  P(xwne$  Dhtrkt  O^wi. 

Th«  dfetrkt  court,  set  the  October  Term  1877,  gave  judgment 
in  &vor  of  defendant  Ourhitj  and  Ae  plaintiff  brings  the  case 
here. 

Ndson  AdamBf  for  plainliS 
N.  B.  FredoHd^  for  defeudantt 

The  opinion  of  the  court  was  delivered  hf 

HoRTOK,  0.  J.:  The  plaintiff,  Weichselbaum,  was  the  owner 
of  three  certain  buildings,  situated  on  the  Fort  Larned  military 
a,rt«Mii»«f     reservation,  in  Pawnee  county.      On  18th  March 
**^  1875,  he  rented  the  buildings  to  the  defendant  Cur- 

lett,  for  one  year  from  the  let  of  May  following,  at  a  monthly 
rental  of  $17.50.  The  defendant  paid  the  rent  until  29th  Febru- 
ary 1876,  at  which  time,  and  while  he  was  occupying  the  build- 
ings as  a  tenant  of  plaintiff^  he  purchased  them  at  a  tax  sale 
held  that  day — the  buildings  .having  been  sold  as  personal 
property,  for  personal  taxes.  The  defendant  has  continued  to 
occupy  the  buildings,  and  has  removed  material  from  them  of 
the  value  of  $26.50.  This  action  was  brought  by  the  plaintiff 
to  recover  of  the  defendant  rent  for  the  buildings  from  Feb- 
ruary 2dth  to  the  1st  of  August  1876,  and  for  damages  for  th« 
removal  of  parts  of  the  buildings.  Upon  the  foregoing  facts, 
the  district  court  found,  '^as  a  conclusion  of  law,  that  the  con- 
tract of  lease  between  plaintiff  and  defendant  was  an  illegal 
contract,  and  therefore  cannot  be  enforced'^ — and  gave  judg- 
ment  in  favor  of  the  defendant. 
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The  judgment  of  the  court  below  in  favor  of  the  defendant 
must  be  affirmed^  and  the  claims  of  *the  plaintiff  denied;  but 
we  base  our  decision  upon  different  reasons  from  those  given 
wheDteoAniiiift  ^^  ^^^  district  court.  None  of  the  testimony  pro- 
IJSinSund-**  duced  upon  the  trial  has  been  brought  to  this  court, 
and  we  have  nothing  but  the  pleadings,  and  con- 
clusions of  fieict,  to  consider.    At  the  time  of  the  tax  sale,  all 

» 

the  rent  had  been  paid.  Curlett  was  under  no  obligations  to 
pay  the  taxes,  or  discharge  the  property  from  the  lien;  and  he 
therefore  had  the  right  to  purchase  the  buildings  at  such  sale, 
to  thereafter  occupy  them  as  his  own,  and  after  such  sale  to 
resist  the  recovery  of  his  former  landlord  for  rent,  or  damages 
to  the  property.  While  a  tenant  cannot  dispute  the  title  of 
his  landlord  so  long  as  it  remains  as  it  was  at  the  time  the 
tenancy  commenced,  he  may  .show  that  the  title  under  which 
he  entered  has  expired,  or  has  been  extinguished.  When  under 
no  obligation  or  duty  to  disharge  the  taxes  on  the  property,  he 
may  purchase  it  at  a  tax  sale  during  his  term.  Taylor's  Land. 
k  Ten.,  §705;  Siniers  r,  Salter Sy  8  Denio,  212;  Jackson  v.  Row- 
landy  6  Wend.  666;  Ferguson  v.  Eiterj  21  Ark.  160;  Beitisin  v. 
BuddyllAxk.  546.  After  the  tax  sale  of  29th  February  1876,  the 
plaintiff  had  no  interest  in  the  buildings,  and  the  defendant  was 
not  answerable  for  rent  for  his  occupation  or  use  of  them  to  him. 

Counsel  for  plaintiff  attempts  to  raise  the  question,  that  the 
tax  sale  was  void,  but  sufficient  proceedings  are  not  set  foi1;h 
to  bring  this  matter  under  review.  All  the  presumptions  are 
in  favor  of  the  judgment  of  the  district  court;  and  upon  the 
conclusions  of  fact  found,  we  must  hold  all  the  tax  proceedings 
valid,  and  that  the  tax  sale  passed  to  the  purchaser  a  good  title. 
If  these  proceedings  were  void  for  any  reason,  it  was  incum- 
bent upon  the  plaintiff  to  have  obtained  findings  of  fact  fairly 
presenting  the  alleged  defects.  This  was  not  done.  That  the 
court  below  gave  a  wrong  reason  for  aright  decision,  does  not 
affect  the  material  rights  of  the  plaintiff,  and  is  no  cause  for  a 
reversal. 

The  judgment  of  the  district  court  will  be  affirmed,  with  costa. 

All  the  Justices  concurring. 
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Thb  Statb  07  Eaksas  r.  Datid  T.  Biddli. 

1.  LfroBXATiON;  Change  of  Venue;  Trial  <m  Copy  of  Ir^ormaHon,  Where  a 
criminAl  case  is  taken  on  a  change  of  venue  ftom  one  coonty  to  another, 
it  is  not  neoeasary  that  the  original  information,  or  any  other  original 
paper,  ehonld  he  transferred  to  each  other  county;  hut  it  is  the  duty  of 
the  clerk  of  the  court  in  which  the  cause  is  pen<}ing  to  make  out  a  full 
transcript  of  the  record  and  proceedings  in  the  cause,  and  to  transmit 
the  same,  duly  certified  under  the  seal  of  the  court,  to  the  clerk  of  the 
court  to  which  the  removal  is  ordered,  and  the  defendant  may  then  he 
tried  upon  such  duly-certified  transcript. 

1  GsRTiFYiNO,  Record  and  ProceedingB.  Where  the  transcript  of  the  record 
and  proceedings  in  a  criminal  case  appear  to  have  heen  duly  certified 
under  the  seal  of  the  court,  and  the  court  helow  held  that  it  was  so  cer- 
tified, hdd,  that  such  court  did  not  commit  error  in  so  holding,  although 
an  affidavit  may  have  heen  presented  to  the  court  helow  showing  that 
the  affiant  believed  that  the  certificatOi  with  the  seal  affixed,  was  not 
properly  made  out  and  attached  to  the  transcript  [NesbU  «.  Hines,  17- 
316,  and  cases  dted ;  Fotoier  v.  Young^  19-150.] 

%,  HoMidDs;  Character  of  Deceased.  As  a  rule,  in  criminal  cases  for  mur^ 
der,  evidence  showing  that  the  deceased  was  a  '^quarrelsome,  turhulent, 
and  violent  man,"  should  he  excluded ;  and  the  facts  of  this  case  do  not 
present  one  of  the  exceptions.    [  Wise  v.  StaUj  2-419.] 

1  LiMiTiNO  AjiGUMBNT,  No  ErroT.    The  court  helow  did  not  err  in  this  case 
in  limiting  the  argument  of  counsel  to  the  jury  to  four-and-a-half  hoars 
'   on  each  sideu    IDaugkuB  «.  HiU,  29-629.] 

Appeal  from  Jewell  District  Court. 

Invormation  for  murder.  All  necessary  facts  and  proceed- 
ings, and  questions  presented,  fully  appear  in  the  subjoined 
opinion.  The  defendant  was  convicted  at  the  September 
Term  1877,  and  he  now  appeals  to  this  court 

E.  M.  Burr  J  for  defendant. 

A.  M.  GoTUj  county  attorney  of  Smith  counlyy  for  The  State. 

The  opinion  of  the  court  was  delivered  bj 

Valbntinb,  J. :  This  was  a  criminal  prosecution  for  mur- 
der in  the  firat  degree*    It  was  originally  instituted  in  Smith 
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county,  bat  was  taken  on  change  of  venae  at  the  instance  of 
0uum»tof  ^®  defendant,  David  T.  Riddle,  to  Jewell  county, 
the  (MM.  where  it  was  tried,  and  the  defendant  found  guilty 
of  murder  in  the  .second  degree,  and  sentenced  therefor  to  ten 
years'  imprisonment  in  the  peniteatibary.  From  that  sentence 
he  now  appeals  to  this  court     The  record  shows  that — 

^^The  case  being  caHed  for  trial,  (in  the  district  court  of 
Jewell  county,)  and  a  jury  duly  impanneled  and  sworn,  the 
state  proceeded  to  present  its  case  to  the  jury,  upon  which  the 
defendant  demanded  that  he  be  tried  upon  the  ori^nal  infor- 
mation, and  not  upon  a  copy  certified  from  the  clerk  of  the 
district  court  of  Smith  county.  Defendant  also  objected  to  a 
trial  at  that  time  upon  the  ground  of  a  lack  or  defect  of  cer- 
tificate to  the  transcript  from  Smith  county,  said  certificate 
being  made,  and  seal  of  said  court  affixed,  by  said  clerk,  out 
of  said  Smith  county,  and  in  the  town  of  Jewell  Center,  after 
said  case  was  called,  and  the  said  jury  impanneled.  The 
court  overruled  the  said  several  objections  in  both  cases,  and 
ordered  said  trial  to  proceed,  to  which  the  defendant  at  the 
time  excepted." 

'So  evidence  was  introduced  to  show  that  what  the  defend- 
ant  claimed  with  reference  to  said  certificate  being  'made  and 
attested  out  of  Smith  county,  was  true.  The  trial  then  pro- 
ceeded. The  state  introduced  its  evidence,  which  clearly 
showed  that  the  defendant  was  guilty  of  murder  in  the  aeo- 
ond  degree,  as  charged  in  the  information,  by  feloniously 
stabbing  and  killing  the  deceased,  David  Frazier,  with  a 
knife.  The  defendant  then  introduced  his  evidence,  which 
amounted  to  but  little  more  than  to  show  that  the  deceased 
was  a  larger,  stronger,  and  more  athletic  man  than  the  de- 
fendant. The  record  also  shows  that  a  witness  was  then  in- 
troduced  by  the  defendant,  and  — 

'^Said  witness  was  then  asked,  ^Are  you  acquainted  with 
the  character  that  Frazier  bore  as  a  quarrelsome,  turbulent, 
and  violent  man?' — to  which  counsel  for  the  state  objected. 
The  objection  was  sustained,  and  the  defendant  excepted* 
Defendant  then  offered  to  proive  that  Fraiier  bad  the  repa* 
tation  of  being  a  quarrelsome,  turbulent  and  violent  man,  to 
which  the  state  objected.  The  objection  was  sustained,  de- 
fendant excepting.    The  defendant  then  rested  his  case." 
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The  o<mrt  tiMriapofi  invtraeted  the  jwy.  We  thMt  the 
charge  wae  pedbcily  fitir  toward  the  defendant  The  defend- 
ant however  took  eneeptkme  to  eeveral  of  the  iMtttiolioiift 
givea,  and  also  took  exeepttions  to  the  reftiial  of  the  court  to 
gire  several  othen.  The  court  ordered  that  the  argument  of 
oooneel  to  the  jury  should  he  limited  as  to  time  to  fim?mnd- 
one-half  hours  on  eaeh  side,  to  whioh  the  defiandant  excepted. 
After  the  at^meat  of  counsel,  the  jury  retired  to  eonsider  of 
dieir  yerdiet,  and  afterward  brought  in  a  verdict,  finding  the 
def(»daQt  guilty  of  murder  in  the  second  degree,  as  before 
stated.  The  defendant  moved  the  court  for  a  new  trial,  upon 
various  grounds,  among  which  were  the  following:  The  de- 
fendant was  not  tried  upon  the  original  infoirmation,  nor  upon 
a  properhf-cerUfied  transcript  of  the  record  and  proceedings 
from  the  Smil^  county  district  court;  counsel  were  impr^irh/ 
limited  as  to  time  in  their  argument  to  the  jury;  and  the  verdict 
was  agcanst  the  law  and  the  mdenee.  No  mention  was  made  in 
the  motion  for  a  new  trial  concerning  the  supposed  errors  of 
the  court  below  in  excluding  evidenee,  oor  in  giving  or  refusing 
to  give  instructions*  Therefore,  ae  to  these  matters,  see  iVS»* 
te  V.  Hines^  17  Eas.  816,  and  Ibwier  v.  Yomg^  19  £as.  16&. 

Oo  the  hearing  of  the  motion  for  a  new  trial  the  defendant 
read  an  affidavit  of  one  James  John,  stating  substantially  that 
the  affiant  saw  the  clerk  of  the  district  court  of  Smith  county 
affix  his  official  seal  to  ''some  papers  during  the  trial  of  the 
case  of  The  State  of  Kansas  v.  David  T.  Riddle,  in  Jewell 
county,  and  this  affiant  verily  beUeves  that  the  certificate 
attached  to  the  transcript  in  said  case  was  one  of  the  papers 
to  wMcb  he  as  aforesaid  at  the  place  and  time  aforesaid  affixed 
his  said  seal."  The  court  below  overroled  said  motion  for  a 
new  trial,  and  the  defendant  excepted — and  thereupon  the 
court  sentenced  the  dsffendant  as  aforesaid. 

We  do  not  think  that  the  court  below  erred  in  larying  the 
LTtMottooor    defendant  upoh  a  certified  traosoript  of  the  in* 

^^^"""^  '  formation^  instead  of  upon  the  origioat  infonna- 
tion.  The  statute  provides  that  when  a  change  of  venue  ie 
ordered  in  a  criminal  case,  '^  the  derk  of  the  court  in  which 
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the  oame  is  pending  shall  make  out  a  fiill  transcript  of  the 
reoord  and  proceedings  in  the  cause,  including  the  order  of 
removal,  the  petition  therefor,  if  any,  and  the  recognizance  of 
the  defendant,  and  of  all  witnesses,  and  shall  transmit  the 
same,  duly  certified  under  the  seal  of  the  court,  to  the  clerk 
of  the  court  to  which  the  removal  is  ordered.^'  (Gen.  Btat  860» 
§  188.)  It  will  be  seen  that  nothing  but  a  *<  transcript  of  the 
record  and  proceedings" — no  original  paper  of  any  kind — is 
authorized  to  be  transmitted  by  the  clerk  to  the  county  to 
which  the  case  is  ordered  to  be  removed.  Now  the  ^^  record 
and  proceedings"  in  a  criminal  case  will  certainly  include  the 
information;  and  there  is  no  statute  authorizing  the  clerk  ia 
any  case  to  permit  the  original  information  to  be  taken  from 
his  custody  or  control. 

The  ^'  record  and  proceedings  "  of  the  district  court  of  Smith 
county  appear  to  have  been  ^^duly  certified,  under  the  seal  of 

the  court."  And  there  is  nothing  in  the  record 
^SSMJriu&      showing  the  contrary,  except  the  mere  bdief  of 

James  John,  as  shown  by  his  affidavit  But  sup- 
pose  the  fieusts  were  just  as  John  ^'believed"  them  to  have 
been:  would  that  require  a  reversal,  under  the  circumstances 
of  this  case?  We  must  presume  however,  as  against  John's 
belief,  that  the  record  and  proceedings  were  duly  certified 
under  the  seal  of  the  court,  just  as  they  appear  to  be  in  the 
record. 

Even  if  the  defendant  has  properly  saved  his  exceptions  to 
the  ruling  of  the  court  below  excluding  the  evidence  as  to  the 
character  of  the  deceased  for  being  a  *^  quarrelsome,  turba* 
8  cbanetorof  ^®^*»  *°^  violcttt  man,"  (see  Neabit  v.  HineSj  and 
d«o«M(i.  Fowler  v.  Yaung^  supra,)  still  we  do  not  think  that 
the  court  below  erred  in  excluding  it  in  this  case.  Such  evi* 
dence  as  a  rule  should  be  excluded;  (Wise  v.  Tht  State,  2  Kaa. 
419 ;)  and  the  fieu^ts  of  this  case  do  not  present  one  of  the 
exceptions.  There  is  nothing  in  the  case  to  show  that  the  de- 
ceased intended  or  desired,  or  was  likely  to  commit  more  than 
a  mere  assault  and  battery  with  his  fists  upon  the  defendant* 
or  that  he  could  have  done  more  than  that,  at  that  time,  even 
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if  he  had  so  desired  There  was  no  evidence  that  the  de- 
oeased  was  arjoqied,  pt  that  he  ever  carried  arms.  Whether 
the  deceased  would  even  haye  committed  an  assault  and  bat* 
tery,  if  the  defendant  had  said  he  would  not  fight,  is  not 
ihown«  The  two  men  were  nearly  of  the  same  size,  and  both 
had  firiends  present  at  the  time  the  kitling  was  done.  There 
was  no  evidence  tending  to  show  that  the  defendant  knew  the 
character  of  the  deceased,  or  his  strength;  and  the  defendant 
did  not  offerr  to  introduce  any  such  evidence.  The  facts  con- 
^ttmnnt irf  ccming  the  killing  are  substantially  as  follows: 
^^  On  the  7th  of  November  1876,  a  singing-school 

was  held  in  Laphan's  church,  in  Smith  county,  at  which 
unglng-sohool  several  young  men  and  young  women  were 
congregated,  among  whom  were  the  defendant  and  the  de- 
ceased. During  the  intervals  between  the  singing,  and  some- 
times during  the  singing,  the  defendant  played  on  a  French 
harp.  The  deceased  offered  to  give  the  defendant  a  ^^  nickel " 
if  he  would  stop  playing.  The  defendant  told  the  deceased 
to  go  away,  and  mind  his  own  business,  whereupon  the  de- 
ceased invited  the  defendant  out-doors  to  settle  the  matter, 
and  the  deceased  himself  went  out-doors.  The  defendant 
then  went  to  the  door  saying,  *^He  is  trying  to  run  over  me, 
and  I  will  not  stand  it."  He  stopped  at  the  door,  and  the 
deceased  then  struck  at  him  with  his  right  fist  The  defend- 
ant sud,  ^'Let  me  alone,  or  I'll  hurt  you,  you  damned  son-of-a- 
bitch."  The  deceased  then  struck  at  the  defendant  again,  and 
the  defendant  stepped  further  back  into  the  house.  The  door 
is  in  the  east  end  of  the  house.  The  defendant  continued  to 
step  back,  and  the  deceased  to  follow  him,  until  both  were  in 
the  house,  about  ten  or  twelve  feet  from  the  door.  Whether 
tihe  deceased  again  struck  at  the  defendant,  or  not,  is  not 
shown.  What  if  anything  further  was  said  between  them,  is 
not  shown.  There  were  several  persons  around  them  how- 
ever, and  a  great  deal  of  confusion  ensued.  When  they  got 
into  the  house,  about  ten  or  twelve  feet  from  the  door,  the 
defendant,  without  further  warning,  so  far  as  the  record 
shows,  stabbed  the  deceased  with  a  knife,  inflicting  a  mortal 
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woand,  from  w]ii«h  moHal  wMnd  tbe  daeeaMii  is  a  ftw  miii* 
trte^  died.  W]iet)ier  tiie  deceased  at  My  tiaie  tonohed  <2te 
-defettcteot)  k  not  very  clear;  but  If  he  did,  ^iMte^WM  n^  e^* 
dence  showing  that  he  b»rt  cr  injured  Mm  ia  aoy  respect 
Prevlotis  to  the  defendants  stabbing  the  deeeased,  he  (the 
defendant)  had  his  hands  in  his  poekets^  or  on  his  h«ps%  IhrU 
dently  the  defendant  was  in  no  danger  of  baring  his  life  takes, 
or  of  having  any  great  personal  inynry  inflicted  npon  hkm, 
And  probably  he  was  in  do  danger  of  having  ev«n  an  assault 
and  battery  committed  npon  him,  if  he  had  avoided  the  de* 
ceased.  The  deceased  simply  desired  to  fight  with  the  de- 
fendant with  the  weapons  that  natare  gave  them;  and  if  Oat 
defendant  had  frankly  told  ^e  deceased  that  he  woold  not 
fight,  the  deceased  woald  in  all  probability  have  let  tibe  de- 
fendant alone.  But  the  defendant  seemed  half  willing  at  least 
to  fight  He  followed  the  deceased  to  the  door,  and  said,  ^^  He 
is  trying  to  mn  over  me,  and  I  will  not  stand  it"  He  also 
said  to  the  deceased,  ^Let  me  alone  or  PU  kuti  yaUy  you 
damned  son-of^t^bitch/'  These  are  not  the  aelions,  and  thk 
is  not  the  language,  ot  a  person  who  desires  peace,  and  who 
will  not  hurt  another  except  in  self-defense. 

The  conrt  below  certainly  did  not  err  is  limiting  the  aiw 
gnment  of  counsel  in  this  ease  as  to  1in»ew  The  fiscte  are 
4.Limittn  ^^^  ^^^  Simple,  and  the  evidence  oeeapies  only 
•n:om^^  twenty-Aree  written  pages  of  paper,  Four-aad-one* 
half  hours  of  time  were  certainly  sufficient  fer  the  defendant's 
counsel,  in  which  to  comment  upon  tiiis  evidence  to  the  jury. 

Neither  did  the  court  err  to  the  prejudice  of  the  defendant, 
in  either  giving  or  refusing  instructions.  The  most  of  the  in- 
structions refused,  if  not  all  of  them,  were  good  enough  law, 
but  the  court  substantially  gave  in  other  instroctlons  all  sodi 
parts  and  portions  of  them  as  were  good  law,  and  appUcaUa 
to  the  case. 

The  judgment  of  the  court  below  will  be  sfirmed. 

An  the  Justices  concurring. 
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20  KAK.  9,  CENTRAL  BRANCH  R.  CO.  ▼.  PHILLIPI  j^ 

N«sllceaoe  in  operatlMi  of  tralns,-^ited  in  Missoari  Pac.  By.  Co.  y.  Wil- 
son, 28  Kan.  6S37»  holding  that  trainmen  must  use  ordinary  prudence  to  avoid 
ttriking  aaimals  on  the  track;  Manhattan,  A.  &  B.  By.  Go.  t.  Stewart,  30  Kan.  ^>^i 

226,  2  Pac.  151,  holding  the  failure  of  an  engineer  to  give  the  statutory  signals 
before  reaching  a  highway  crossing  is  negligence;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Morgan,  31  Kan.  77,  1  Pac.  296,  holding  that  the  negligent  omission  of  an  engineer 
to  give  the  statutory  signals  on  approaching  a  crossing  not  causing  injury  to  cat- 
tle on  the  croaaing  creates  no  liability;  Missouri  Pac  By.  Co.  v.  Pierce,  33  Kan. 
tU,  5  Pac.  37S,  holding  that  the  failure  to  give  the  whistle  on  the  approach  of  a 
train  to  a  street  crossing  within  a  city  is  not  negligence  attributable  to  the  rail- 
road company;  Missouri  Pac.  B.  Co.  v.  Stevens,  85  Kan.  622,  12  Pac.  25,  holding 
that  where  the  whistle  was  not  sounded  on  the  approach  of  a  train  to  a  crossing, 
and  no  attention  was  paid  to  a  driver  of  cattle  waving  to  the  trainmen,  and  no 
attempt  made  to  slacken  the  speed  of  the  train,  or  prevent  it  from  striking  cattle 
on  the  crossing,  there  was  evidence  of  actionable  negligence. 

Cited  in  note  in  90  Am.  Dee.  63,  on  duty  and  liability  of  railroad  company 
towards  persooB  other  than  those  lawfully  on  premises  without  contract  rela- 
tions. 

Same— PlMMttiis.^-Cited  in  Missouri  Pac  By.  Co.  t.  Beynolds,  31  Kan.  132,  1 
Pac.  150,  holding  that,  wh^re  the  evidence  ^d  not  convince  the  jury  that  the 
statutory  whistle  on  approaching  a  crossing  was  not  given,  the  error  in  admit- 
ting the  evidence  because  of  the  insuffieiency  of  the  bill  of  partionlara  was  harm- 
less. 

Cited  in  note  in  59  L^  B.  A.  281,  on  sufficiency  of  g^eral  allegations  of  negli- 
gence. 

20  KAN.  14,  TOBIX;  ▼,  BROWN  COITNTT  COBTRS 

£nlmeat  domaliu-Bediictioii  of  benefits.— Cited  in  Trosper  v.  Board  of 
Com'rs  of  Saline  Cotmty,  27  Kan.  391;  Central  Branch  Union  Pac.  B.  Co.  v. 
Andrews,  30  Kan.  590,  2*  Pac.  677;  Bauman  v.  Boss,  167  U.  S.  548,  17  Sup.  Ct 
966,  4S  L.  Ed.  270— holding  that  the  only  kind  of  increased  value  which  may  be 
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used  to  reduce  damages  to  a  landowner  for  the  location  of  a  highway  is  the 
direct  and  special  benefit  to  him  and  his  land. 

Cited  in  note  in  9  L.  R.  A  <N.  S.)  831,  on  right  to  set  off  benefits  against 
damages  on  condemnation. 

ConolvsiTeneaa  of  apeoial  Undingi  u  against  senarAl  ▼•rdlot«— Cited  in 
Gripton  v.  Thompson,  32  Kan.  367,  4  Pac.  698;  Seeds  v.  American  Bridge  Co., 
68  I^an.  522,  75  Pac.  480 ;  Garth  v.  Board  of  Com'rs  of  Edwards  County,  63  Kan. 
755,  66  Pac.  999;  Choctaw,  O.  &  W.  R.  Co.  ▼.  Castanien,  23  04L  735,  102  Pac 
88— holding  that  special  findings  control,  when  inconsistent  with  the  general  ver- 
dict.' 

Correction  of  Judgement  or  entry  at  snbseqmeiit  tei'ni^  Cited  in  Clev- 
enger  v.  Hansen,  44  Kan.  182,  24  Pac.  61;  Southern  Kansas  Ry.  Co.  ▼.  Brown, 
44  Kan.  681,  24  Pac.  1100;  First  Nat.  Bank  of  Newton  v.  Wm.  B.  Grimes  Dry 
Goods  Co.,  45  Kan.  510,  26  Pac.  56— holding  that  the  court  may  correct  its  judg- 
ment or  entry  at  or  after  the  term  of  its  rendition ;  Packard  v.  Packard,  56  Kan. 
132,  42  Pac.  335,  on  appeal  from  refusal  to  correct  journal  entry;  Cooper  v. 
Rhea,  82  Kan.  109,  107  Pac.  799,  29  L.  R.  A.  (N.  S.)  930,  136  Am.  St  Rep.  100, 
20  Ann.  Cas.  42,  holding  that  the  court  may  vacate  a  judgment  where  it  acted 
under  an  erroneous  understanding  of  the  facts;  McPherson  ▼.  Wolfley,  9  Kan. 
App.  67,  57  Pac.  257,  holding  that  the  probate  court  may  at  a  subsequent  term 
correct  a  classification  of  claims  allowed. 

20  KAN.  17,  OITT  OF  ZaCPOBIA  t.  WHITTI«SSET 

HecoTory  of  oosta^-^ited  in  Meskimen  v.  Day,  35  EUm.  46,  10  Pac.  14,  hold- 
ing that  plaintiff,  recovering  a  part  of  the  land  sued  for,  is  entitled  to  all  his 
costs. 

20  KAK.  19,  LIFE  ASS'N  OF  AMERICA  ▼.  OOOK 

Bvrden  of  provlne  nltra  Tires  aots  of  oorporatiosuk—Approved  in  United 
States  Mortg.  Co.  y.  McClure,  42  Or.  190,  70  Pac.  543,  holding  that  a  party 
seeking  to  impeach  the  acts  of  a  corporation  as  ultra  vires  must  do  so  by  an  af- 
firmative defense,  which  he  has  the  burden  of  establishing. 

20  KAK.  28,  CALUSOK  ▼•  SBUTH 

Extent  of  eros»^znniinntion.— Cited  in  Schuster,  Tootle  A  Ca  y.  Stout  & 
Wingert,  80  Kan.  529,  2  Pac.  642;  Bertenshaw  v.  Laney,  77  Kan.  497,  94  Pac 
805— holding  that  generally  a  cross-examination  should  be  permitted  as  to  all 
matters  developed  in  the  direct  examination;  California  Fruit  Canners*  Ass'n 
T.  Lilly,  184  Fed.  570,  106  C.  C.  A.  550,  holding  that  the  court  may  in  the  ex- 
ercise of  its  discretion  relax  the  rule  limiting  a  cross-examioation  to  matters 
brought  out  on  cross-examination. 

Preponderaaoe  of  oTideneei— Cited  in  Race  v.  Malony,  21  Kan.  31,  on  suffi- 
ciency of  evidence  to  sustain  verdict 

Jnry— Credibility  of  witnesses-— Cited  in  Kansas  Pac.  Ry.  Co.  v.  Anderson, 
23  Kan.  44;  Martin  v.  Hopkins  &  Nicodemus,  40  Kan.  63,  19  Pac.  311— holding 
that  the  jury  may  as  a  general  rule  pass  on  the  credit  due  a  witness;  Lowden 
V.  Schoharie  County  Nat.  Bank,  38  Kan.  533,  16  Pac.  748;  Choctaw,  O.  &  Q.  R. 
Co.  V.  Deperade,  12  Okl.  367,  71  Pac.  629— holding  that  the  jury  may  disregard 
the  testimony  of  a  witness,  where  the  same  is  contradictory  and  improbable. 

20  KAN.  30,  STEELE  ▼.  SOUDEB 

BemoTal  of  hmr  of  limitations.— Cited  in  Mullen  v.  Mullock,  22  Kan.  598; 
Elder  v.  Dyer,  26  Kun.  604,  40  Am.  Rep.  320;  Letson  v.  Kenyon,  31  Kan.  301,  1 
Pac.  562:  Good  v.  Ehrlich,  67  Kan.  94,  72  Pac.  545;  McLane  v.  Allison,  7  K&n. 
App.  263,  53  Pac  781;   Wellington  Nat  Bank  v.  Thomson,  9  Kan.  App.  667,  50 
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Pac  178;  Oleson  ▼.  Wibon,  20  Mont.  544,  52  Pac  372,  63  Am.  St  Rep.  63&; 
Cowhick  T.  Shincle,  5  Wjo.  87.  37  Pac.  689.  25  L.  R.  A.  608,  63  Am.  SU 
Bep.  17—- holding  that,  to  remore  the  bar  of  limitationa,  payment,  promise,  or 
acknowledgment  moat  be  by  the  person  sought  to  be  charged;   Davis  t.  Clark,  • 

58  Kan.  454,  49  Pac.  665,  holding  that  the  absence  Irom  the  state  of  the 
principal  does  not  suspend  the  running  of  limitations  in  favor  of  i^reties; 
McLane  v.  Allison,  60  Kan.  441,  56  Pac.  747,  on  effect  of  payment  of  inter- 
est by  subsequent  owners  of  land  incumbered  by  a  mortgage  securing  a  note; 
EUmore  v.  Fanning,  85  Kan.  501,  117  Pac.  1019,  holding  that  a  payment  after 
maturity  by  a  joint  maker  as  agent  of  the  other  does  not  affect  the  running  of 
limitations  as  to  such  joint  maker. 

Cited  in  note  in  52  Am.  Rep.  401,  on  partial  payment  of  barred  debt  by  assignee 
of  insolvent. 

Joint  liability— As«no7.p-Gited  in  note  in  65  Am.  St.  Rep.  688,  on  relation 
of  agency  between  persons  jointly  liable. 

SO  KAH.  43,  SUTTON  ▼.  NICHOLS 

ProeMdincs  liy  iafaata.— Cited  in  Schnee  ▼.  Schnee,  61  Kan.  643,  60  Pac» 
73S,  authorizing  an  infant  to  institute  by  next  friend  a  proceeding  for  the  pro- 
bate of  a  will  and  permitting  an  appeal  through-  the  next  friend  from  a  rejection 
of  the  will 

EntriMi  ia  Justice's  dookatw— Cited  in  Hennigh  v.  Commercial  Nat.  Bank,  y^ 

53  Kan.  370,  36  Pac.  711,  holding  that  entries  in  a  justice's  docket  of  proceed- 
ings on  motion  for  new  trial  are  not  a  part  of  the  record;  Madden  v.  Riedel,  71  { 
Kan.  176,  80  Pac.  45,  holding  that  docket  entries  of  matters  not  directed  by  stat- 
ute to  be  placed  there,  including  agreements  and  admissions  of  counsel,  will  be 
ignored. 

20  KAN.  47,  POIRIEB  ▼.  FETTER 

Cited  in  Union  Pac,  Ry.  Co.  v.  Kindred,  43  Kan.  134,  23  Pac.  112. 

Hemedy  hj  iaJvaetion^^Cited  in  Hanselman  v.  Bom,  71  Kan.  573,  81  Pac. 
192,  holding  that  injunction  lies  to  prevent  a  continuing  trespass,  where  there  is 
no  adequate  remedy  by  way  of  damages;  Council  Grove  Tp.  v.  Bowman,  76  Kan. 
563,  02  Pac.  550,  holding  that  an  injunction  will  be  allowed  to  restrain  a  public 
officer  from  removing  fences  and  attempting  to  open  a  public  highway,  where  no 
legal  highway  has  been  established;  Richards  v.  Dower,  64  Cal.  62,  28  Pac.  113; 
Rolens  v.  City  of  Hutchinson,  83  Kan.  618,  112  Pac.  129;  Harden  v.  Metz,  10 
fiZan.  App.  341,  58  Pac.  281;  Chapman  v.  Dean,  58  Or.  475,  115  Pac.  154; 
Crescent  Mimng  Co.  v.  Silver  King  Mining  Co.,  17  Utah,  444,  54  Pac  244,  70 
Am.  St.  Rep.  773  (dissenting  opinion)— holding  that  injunction  lies  to  prevent  a 
party  from  trespassing  or  using  a  way  over  the  land  of  another  without  the  lat- 
ter's  consent,  when  the  trespass  or  use  if  continued  would  ripen  into  an  easement. 

Cited  in  note  in  7  {a  R,  A.  (N.  S.)  61,  on  injunctive  relief  as  to  fences  or  gates; 
in  53  Am.  Rep.  348,  on  injunction  against  trespass;  in  13  Lu  R.  A.  (N.  S.)  179, 
on  injunction  against  repeated  trespass;  in  25  L.  R.  A.  (N.  S.)  515,  on  injunc- 
tion or  ejectment  as  proper  remedy  where  highway  illegally  opened. 

20  KAN.  60,  MoMITLAN  ▼.  BAKER 

Relief  from  Judgment.— Cited  in  Markson  v.  Kotham,  29  Kan.  718,  on  effect  . 
of  failure  to  plead  matters  of  defense;  Electric  Plaster  Co.  v.  Blue  Rapids  City 
Tp.,  81  Kan.  730,  106  Pac.  1079,  25  L.  R.  A.  (N.  S.)  1237,  holding  that  the 
remedy  afforded  by  the  common-law  writ  of  audita  querela  exists  by  motion  or  . 
petiUon,  under  Gen.  St  1901,  U  5054,  5056;  Stroheim  v.  Deimel,  77  Fed.  802, 
23  0.  C.  A.  467,  holding  that  an  order  discharging  from  imprisonment  a  defend- 
ant held  under  execution  against  his  person  on  a  judgment  in  a  civil  action  is  final 
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and  appealable  to  the  Circuit  Coart  of  Appeals;  Meredith  y,  Sajita  Clara  Mhunir 
Ass'n  of  Baltimore,  60  Cal.  617,  holding  that,  where  a  judgment  baa  been  paid  but 
not  sattsfied  of  record,  the  parties  have  their  remedy  nnder  Code  CHy.  Proc.  § 
675,  to  have  satisfaction  entered  and  for  that  purpose  recall  any  execution  or 
have  the  judgment  vacated. 

20  KAN.  54,  CASSIDT  ▼.  IXEAK 

Amendment  of  affidavit  for  attaoliment.— Cited  in  Tracy  t.  Gunn,  29  Kan. 
508,  holding  that  an  affidavit  for  attachment  may  be  amcndcdi  so  as  to  show  the 
fact  that  the  affiant  was  the  agent  or  attorney  of  plaintiff. 

ZO  XAN.  57»  WEEKS  v.  MXSDIiER 

Compatanoy  of  Jnrors.— Oited  in  State  ▼.  Hammon,  84  Kan.  137,  113  Pac. 
418,  on  competency  of  jurors. 

Cited  in  note  in  36  Am.  Dec.  528,  on  bias  or  opinion  as  ground  for  challenge 
to  jurors;  in  68  L.  R.  A.  872,  on  competency  of  jurors  who  have  served  in  same 
or  similar  case. 

Admissibility  of  parol  evidence.— Cited  in  McNamara  t.  Culver,  22  Kan. 
661;  Dodge  v.  Oatis,  27  Kan.  762;  Thompson  v.  Wheeler  &  Wilson  Mfg.  Co.. 
29  Kan.  476;  St  Louis  Wire  MiU  Co.  v.  Consolidated  Barb  Wire  Co.,  46  Kan. 
773,  27  Pac.  118;  Heskett  v.  Border  Queen  Mill  &  Elevator  Co.,  81  Kan.  356, 
105  Pac.  432— holding  that  evidence  of  the  situation  of  the  parties,  the  circum- 
stances surrounding  the  transaction,  and  of  independent  parol  agreements,  not 
conflicting  with  the^erms  of  the  written  contracts  in  issue,  is  admissible;  Hopkins 
V.  St.  Louis  &  S.  F.  Ry.  Co.,  29  Kan.  644,  holding  that,  in  the  absence  of  fraud 
or  mistake,  parol  evidence  that  the  parties  to  a  written  contract  agreed  before 
its  making  vfor  something  contrary  to  the  contract  is  inadmissibfe ;  Schoen  v. 
Sunderland,  39  Kan.  758,  18  Pac.  913,  holding  that,  where  a  written  contract  of 
sale  of  land  merely  states  the  location  of  the  land  and  when  and  how  payments 
shall  be  made,  contemporaneous  statements  by  vendor  of  the  condition  and 
cjuality  of  the  land  may  be  proved;  Getto  v.  Binkert,  55  Kan.  617,  40  Pac.  925, 
holding  that  a  contemporaneous  parol  agreement  that  a  note  payable  one  day 
after  date  shall  not  become  due  untU  certain  lots  are  sold  is  inconsistent  with 
the  note  and  may  not  be  proved ;  Evans  v.  McElf resh,  85  Kan.  389,  116  Pac.  612, 
holding  that,  where  a  writing  is  incomplete  on  its  face,  parol  evidence  of  stipula- 
tions not  inconsistent  with  the  writing  is  admissible;  Dempster  Mill  Mfg.  Co.  v. 
I^^tzwater,  6  Kan.  App.  24,  49  Pac.  624,' holding  that  evidence  of  verbal  warranty 
of  machinery  sold  is  admissible,  where  the  printed  warranty  is  shown  not  to-  be 
a  part  of  the  written  contract  of  sale;  Johnston  v.  McCart,  24  Wash.  19,  63 
Pac.  1121,  holding  that  a  contemporaneous  or  subsequent  oral  agreement  on  a 
new  consideration  as  to  how  the  payments  provided  for  in  the  original  contract 
may  be  made  may  be  proved. 

Cited  in  note  in  43  L.  R.  A.  478,  476,  on  contemporaneous  agreements  and 
their  breach  as  defense  to  note. 

Action  on  oommeroial  paper.— Cited  in  Armour  Bros.  Banking  Co.  v.  Riley 
County  Bank,  30  Kan.  163,  1  Pac.  506,  holding  that,  where  the  petition  in  an 
action  on  a  draft  set  out  a  specific  title,  testimony  will  be  limited  to  such  title, 
though  the  averment  of  specific  title  is  followed  by  a  general  allegation  of  own- 
ership; Wichita  Nat  Bank  v.  Maltby,  53  Kan.  567,  36  Pac.  1000,  on  the  passing 
of  title  to  certificate  of  deposit  by  delivery  only;  Overholt  v.  Dietz,  43  Or.  104, 
72  Pac.  695,  holding  that  the  equitable  or  beneficial  owner  of  a  note  may  sue 
thereon,  though  he  does  not  have  the  legal  title. 

Cited  in  Thomson  v.  Koch,  62  Wash.  438,  113  Pac  UK^,  on  requisites  of  in- 
strument constituting  commercial  paper; 
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20  KAK.  66,  OEHTBAI.  BRAKOH  B.  GO.  ▼.  INOBAM 

Deauuid  fov  daniASO*^— Cited  in  Union  Trnftt  Go.  ▼.  Kendall,  20  Kan.  615, 
holding  that  under  the  act  of  1874  a  demand  for  damages  for  killing  stock  is  suffi- 
cient, if  made  on  one  who  is  the  stock  and  claim  adjuster  and  authorized  to 
settle  for  stock  killed;  Lynds  t.  Winkler,  23  Kan.  d97»  holding  that  under  the  act 
of  1874  service  of  notice  on  station  and  ticket  agent  is  sufficient;  Smith  v.  Mis- 
souri Pac.  R.  Co.,  82  Kan.  248,  108  Pac.  76^  holding  that  notice  of  injury  to  a 
sectionman  and  claim  for  damages  mailed  to  an  assistant  claim  agent  of  the 
railroad  company,  whose  duty  it  is  to  act  on  such  claims,  is  sufficient,  within 
Gen.  St.  1909,  S  6999. 

Authority  of  officers  of  eorporations.— Cited  in  City  of  Kansas  City  v. 
Cullinan,  65  Kan.  68,  68  Pac.  1099,  on  authority  of  the  general  manager  of  a 
town-site  company  to  sign  a  petition  for  the  corporation  for  street  improvements 
under  Gen.  St.  1901,  f  730. 

Statutes— Mandatory  or  directory.— Cited  in  Re  McCort,  52  Kan.  18,  84 
Pao,  456,  on  the  meaning  of  the  word  "may"  in  a  statute  and  ordinance  relatin; 
to  commitment  for  nonpayment  of  fine  for  violation  of  municipal  ordinances. 

20  KAN.  71,  OOMMISSIOMERS  OF  JEFFEBSOK  OOUNTT  ▼.  HUD- 
SON 

Bepeal  of  statutes.— Cited  in  Case  ▼.  Bartholow,  21  kan.  300;  State  v. 
<iuiney,  55  Kan.  532,  40  Pac.  926;  Lowe  v.  Board  of  Com'rs  of  Bourbon  County, 
0  Kan.  App.  608,  51  Pac.  579— holding  that,  under  Const,  art  2,  |  16,  a  new  act 
which  contains  the  entire  section  amended  repeals  the  section. 

20  KAN.  76,  SOHOOI^  DIST.  NO.  49  ▼.  SCHOOL  DIST.  NO.  70 

Liability  of  school  districts  on  change  of  territorjr^-*Cited  in  School 
Dist  No.  49  V.  School  Dist.  No.  21,  32  Kan.  123,  4  Pac  189,  on  validity  of 
Award  as  against  an  old  school  district  on  a  portion  of  its  territory  being  de- 
tached. 

Suit  ag^ainet  soTcmmental  hod7.»>Limited  in  Lockard  v.  Board  of  Com*rs 
of  Decatur  County,  10  Kan.  App.  316,  62  Pac.  547,  holding  that  an  action  lies 
against  a  board  of  county  commissioners  on  a  domestic  judgment  against  the 
board. 

20  KAN.  88»  CULKY  t.  SMITH' 

Cmpeteney  of  witnesses.— <3ited  in  McCartney  ▼.  Spencer,  26  Kan.  62, 
holding  that,  in  an  action  against  an  executor,  the  executor,  devisee,  and  legatee, 
and  the  husband  or  wife  of  devisee  or  legatee,  are  competent  witnesses  in  favor 
of  the  estate,  unless  made  incompetent  by  statute  other  than  Civil  Code,  |  320; 
Park  ▼.  Ensign,  10  Kan.  App.  173,  63  Pac.  280,  holding  that  Code  Civ.  Proc.  § 
^2,  does  not  prohibit  a  party  to  an  action  between  himself  and  an  executor  from 
testifying  as  to  any  matter  relevant  to  the  issues^  not  transactions  had  personally 
^th  testator. 

20  KAN.  90,  TI6HTMETER  v.  MONGOLD 

Waiver  of  tort  and  action  on  contracts— Cited  in  Fanson  v.  Linsley,  20 
Kan.  236;  Atchison,  T.  ^  S.  F.  R.  Co.  v.  Phelps,  4  Kan.  App,  139,  46  Pac.  183— 
holding  that,  where  one  commits  a  tort  against  the  estate  of  another  with  intent 
to  benefit  his  own  estate,  the  law  at  the  election  of  the  injured  party  will  imply  a 
(^tract  by  the  wrongdoer  to  pay  the  value  of  the  benefits  resulting  to  him; 
St  Louis  &  S.  F.  R.  Co.  v.  Sharp,  27  Kan.  134,  holding  that  plaintiff,  suing  a 
railroad  company  for  neglecting  to  make  proper  cattle  guards,  may  recover  for 
^  injuries  resulting  f rom>  the  negligence,  sueh  as  damages  by  trespassing  cattle 
^d  for  services  in  herding  the  cattle  to  prevent  further  damages;    Challiss  y. 
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Wylie,  35  Kan.  506,  II  Pac  488,  hoiafng  that  a  principal,  whose  a^ent  has 
emtiezzled'  his  goods,  may  waive  the  tort  and  sue  on  an  implied  contzact ;  Christy 
y.  Jones,  39  Kan.  183,  18  Pac.  56»  holding  that  a  claim  for  damages  to  crops 
by  trespassing  animals  is  founded  purely  in  tort  and  does  not  arise  from  con- 
tract, express  or  implied;  Smith  v.  McCarthy,  89  Kan.  308»  18  Pac.  204,  holding 
that,  where  one  wrongfully  takes  and  sells  the  property  of  another,  the  law 
implies  a  contract  to  pay  for  the  same,  and  the  owner  may  waive  the  tort  and 
sue  on  an  implied  contract. 

Limited  in  Davis  v.  St  Louis  &  S.  F.  R.  Co.,  25  Fed.  786,  holding  that  a  cause 
of  action  arising  from  torts  to  an  estate  is  assignable. 

Cited  in  note  in  134  Am.  St  Rep.  198,  on  right  to  waive  tort  and  sue  in  as- 
sumpsit 

20  XAK.  93,  STATE  t.  MOBTIMEB 

Assumption  of  f  aots  la  iastmotioais.— Cited  in  Bartell  v.  State,  4  OkL  Cr. 
135,  111  Pac  669,  holding  that  the  court  may  assume  in  its  charge  as  true  a  dem- 
onstrated and  undisputed  fact 

IXTritten  iastmotioiis.— Cited  in  City  of  Atchison  v.  Jansen,  21  Kan.  560, 
on  the  question  of  necessity  of  written  instructions;  State  v.  Youn^r,  70  Kan. 
226,  78  Pac.  429,  holding  that,  where  an  election  by  the  state  of  the  transaction  on 
which'  it  relies  for  a  conviction  is  in  writing  and  filed,  the  fiedlure  to  rewrite 
it  in  the  body  of  the  charge  does  not  authorise  a  reversaL 

ObJeotioaiB  to  improper  remarks  of  eomaseLF— Cited  in  State  v.  Patterson, 
52  Kan.  335,  34  Pac.  784,  holding  that  error  will  not  lie  for  improper  argument 
of  counsel  where  no  sufficient  objection  is  made  at  the  time;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Dickerson,  4  Kan.  App.  345,  45  Pac  975,  holding  that  a  party  must  re- 
pudiate the  improper  statements  of  his  counsel  before  he  can  object  to  state- 
ments of  counsel  of  adverse  party. 

Confession  liy  aoensed^^-Cited  in  note  in  53  L.  R.  A.  408,  on  admissibility  of 

evidence  obtained  by  aid  of  involuntary  or  inadmissible  confession. 

20  KAN.  lOO,  PFEIFFEB  t.  UNION  EVANGEUOAL  CHUBOH 

20  KAN.  103,  COUCH  ▼.  WRIGHT 

Descent  of  propert7.^Cited  in  State  v.  Ellis,  72  Kan.  285,  83  Pac  1045, 
holding  that  resident  citisen  half-sisters  of  a*  resident  cltisen  dying  intestate,  leav- 
ing no  widow  or  children,  and  whose  parents  predeceased  him  while  nonresident 
aliens,  inherit  directly  his  lands  in  the  state. 

20  KAN.  107,  KANSAS  PAC.  RT.  CO.  v.  MoCORMICK 

Pleadine— Motion  to  n&ake  definite  and  eertein,  Cited  in  Bank  of  Le  Roy 
v.  Harding,  1  Kan.  App.  389,  41  Pac.  680;  Dwelle  v.  Dwelle,  1  Kan.  App.  4T3, 
40  Pac.  825— holding  that  a  motion  to  make  a  petition  more  definite  and  certain 
18  sustainable  only  when  the  precise  nature  of  the  charge  is  not  apparent. 

Limitations— DiseoTery  of  frand^— Cited  in  Ryan  v.  Leavenworth,  A.  &  N. 
W.  Ry.  Co.,  21  Kan.  365;  Steams  v.  Hochbrunn,  24  Wash.  206,  64  Pac.  165— 
holding  that  the  circumstances  under  which  fraud  was  discovered  are  not  a  part 
of  the  cause  of  action  and  need  not  be  stated,  though  a  discovery  of  the  fraud 
must  be  alleged  to  avoid  the  bar  of  limitations;  Hackett  v.  Pratt,  5  Kan,  App. 
580.  48  Pac.  100,  holding:  that  an  action  on  a  constructive  trust  was  barred  by 
limitations,  where  a  claim  was  not  made  until  more  than  five  yean  had  expired 
and  without  disclosing  the  cause  of  the  delay. 

ZO  KAN.  lis,  SCHOOL  DIST.  NO.  101  t.  OAKS 
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XAir.  116,  TOEIEM^T  ▼•  8TATB 

Seleetioa  of  Jwort.— Affirmed  in  Mayberry  y.  Sivey,  21  Kan.  670. 

ated  in  State  v.  Skinner,  34  Kan.  266,  8  Pac.  420,  holding  that,'  where  the 
challenge  to  the  array  of  petit  jurors  ia  sustained  at  any  term  of  conrt,  the 
court  may  summon  a  sufficient  number  of  jurors ;  State  ▼.  Taylor,  86  Kan.  829, 
13  Pac.  550 ;  State  v.  Geary,  56  Kan.  502,  49  Pac.  596— holding  that  the  court 
may  obtain  a  legal  jury,  though  no  jury  has  been  procured  under  statutory, 
proYisions,  and  though  no  jury  is  in  attendance* 

Distinguished  in  State  v.  Simons,  61  Kan.  752,  60  Pac.  1062 ;  State  y.  Edwards, 
64  Kan.  455.  67  Pac.  884— holding  that  the  court  may  not  fill  the  panel  with  tales- 
men from  the  bystanders,  where  either  party  requests  that  the  additional  jurors 
be  diawn  as  prescribed  by  Gen.  St.  1899,  S  3700. 

20  KAll.  120,  HATS  ▼•  OIiOSON 

Ltoliility  of  sureties  and  siuirantors.— Cited  in  Edwards  y.  Ellis,  27  Kan. 
344;  Burton  y.  Decker,  54  Kan.  608,  38  Pac.  783;  Larabee  y.  Cook,  8  Kan. 
App.  776,  61  Pac.  815— holding  that  the  court  will  not  create  a  liability  against 
raretiAs  not  within  the  conditions  of  the  undertaking;  Henrie  y.  Buck,  39  Kan. 
381, 18  Pac  228,  holding  that  the  liability  of  sureties  on  an  appeal  bond  in  forci- 
ble entry  and  detainer  will  not  be  extended  by  implication ;  Kepley  y.  Carter  & 
Snggs,  49  Kan.  72,  30  Pac.  182,  holding  that  the  liability  of  a  guarantor  will 
not  be  extended  by  implication  beyond  precise  terms  of  his  contract ;    Hickman  j^ 

T.  C.  H.  Fargo  &  Co.,  1  Kan.  App.  695,  42  Pac.  381,  holding  that  sureties  on  a  . 

ptima  bounds  bond  conditioned  on  the  payment  of  a  specified  judgment  are  not 
bound  to  pay  another  judgment  rendered  by  the  same  court  on  another  date. 

20  KAN.  123,  STOKE  t.  DTSERT 

20  XAK.  126,  HUNT  t.  SPENCER 

8«1imissiom  to  Jnry  of  issues  in  suits  im  equity*— Cited  in  Drinkwater  y. 
Sauble,  46  Kan.  170,  26  Pac.  433 ;  MadeUan  y.  Seim,  57  Kan.  471,  46  Pac.  959- 
holding  that  the  court  may  in  its  discretion  submit  to  the  juiy  issues  in  an  equi- 
table  action. 

Approved  in  Tobin  y.  O'Brieter,  16  Okl.  500,  85  Pac.  1121,  holding  that  the 
verdict  where  a  jury  trial  is  not  a  matter  of  right  is  advisory  only,  and  the  court 
may  decide  all  questions  of  fact 

OenTejanees  fraudulent  as  asaiast  erediitors.p^ited  in  Wass  y.  Tennent- 
Stribbling  Shoe  Co.,  3  Okl.  152,  41  Pac.  339,  holding  that  a  voluntary  conveyance 
by  a  husband  to  his  wife  to  reimburse  her  for  a  favor  received  rather  than  a 
settlement  of  a  debt  is  void  as  against  creditors;  Bennett  y.  Bennett,  15  Okl. 
286,  81  Pac.  632,  70  L.  B.  A.  864,  holding  that  a  wife  suing  for  alimony  and 
maintenance  is  a  quasi  creditor  and  may  sue  to  set  aside  a  voluntary  conveyance 
operating  to  defraud  her  in  the  collection  of  her  rights. 

Evideuee  of  sifts.— Explained  hi  Carter  y.  Becker,  69  Kan.  524,  77  Pac.  264, 
holding  that  a  gift  was  based  on  a  preponderance  of  the  evidence  and  that  a  pre- 
lumption  of  gift  under  exceptional  circumstances  does  not  arise. 

20  KAN.  184,  HANUN  t.  BAXTER 

Aateudment  of  pleadiuKS.— Cited  in  Paola  Town  Co.  y.  Krutz,  22  Kan.  725, 
holding  that  the  petition  in  an  action  begun  by  the  sole  manager  of  a  corporation 
in  the  corporate  name  after  dissolution  for  debts  and  property  of  the  dissolved 
corporation  may  be  amended  so  as  to  show  th«  expiration  of  corporation,  the  date 
of  dissolution,  and  the  name  of  the  manager;  Board  of  Com'rs  of  Harvey  County 
V.  Hunger,  24  Kan.  205,  holding  that  a  plaintiflP,  who  believes  that  it  has  merits 
in  its  demand  for  items  stridcen  out,  may  ask  leave  to  make  an  amendment  sub- 
stituting the  state  m  plaintiff  instead  of  the- coon ty  oommissionscs,  suing  on  the 
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bond  of  a  connty  treasurer;  Reed  v.  Cooper,  35  Kaiu*574,  1  Pftd  822,  hiddf&e 
that  the  court,  on  appeal  from  a  justice,  could,,  after  the  sobmiaBioa  of  the  evi- 
dence, allow  an  amendment  to  the  bill  of  particulars,  so  as  to  show  that  plaintiff 
seeks  a  recovery  as  administrator,  and  not  in  his  individual  capacity;  Anglo- 
American  Packing  ft  Provision  Co.  v.  Turner  Casing  Co.,  34  Kan.  340,  6  Pac 
403,  holding  that  a  plaintiff,  alleging  that  defendant,  in  fact  a  firm,  was  a  cor- 
poration, m^y  obtain  leave"  to  amend  his  petition  to  correct  the  mistake  and 
state  the  names  of  the  partners;  Weaver  v.  Young,  37  Kan.  70,  14  Pac.  458, 
holding  that  the  court  may  pennit  an  amendment  of  a  petition  by  correcting  the 
mistake  in  the  Christian  name  of  plaintiff;  Farmers*  &  Merchants'  Bank  of 
Cawker  City  v.  Bank  of  Glen  Elder,  46  Kan.  376,  26  Pac.  680,  holding  that  the 
court  may  permit  the  amendment  of  a  petition  by  striking  out  one  name  and  in- 
serting another  when  the  first  name  was  used  by  mistake ;  Harper  v.  Hendricks, 
49  Kan.  718,  31  Pac.  734,  holding  that  the  court  may  in  its  discretion  permit 
an  amendment  after  petition  by  changing  the  names  of  the  parties;  Hudson  ▼. 
Barratt,  62  Kan.  137,  61  Pac.  737,  holding  that,  where  an  action  on  an  esEecutor'B 
bond  is  brought  in  the  name  of  the  state,  the  court  may  substitute  as  plaintiff  the 
I'eal  party  in  interest;  Sen'ice  v.  Farmington  Savings  Bank,  62  Kan.  857,  62 
Pac.  670,  holding  that  the  court,  in  an  action  on  a  note  and  to  foreclose  a  mort- 
gage, may  substitute  the  real  owner  as  plaintiff  in  place  of  the  payee  in  whose 
name  the  action  was  brought  by  mistake. 

Approved  in  Mulhall  v.  Mulhall,  3  Okl.  304,  316^  41  Pac.  109,  holding  that 
the  court  could  allow  an  amendment  to  the  pleadings  to  correspond  to  the  proof; 
Armour  Packing  Co.  v.  Orrick,  4  OkL  661,  46  Pac.  573,  holding  that  the  court 
could  allow  a  petition  stating  a  cause  of  action  in  favor  of  plaintiff  for  the  benefit 
of  third  persons  to  be  amended  so  as  to  allege  a  cause  of  action  in  plaintiff's  own 
name. 

20  KAH.  137,  HAIX  ▼.  DRAPER 

AfBrmed  in  Lynds  v.  Winkler,  28  Kan.  697. 

Title  of  buyer  in  oonditional  sale.— -Cited  in  Standard  Implement  Co.  y. 
Parlin  &  Orendorff  Co.,  51  Kan.  544,  33  Pac.  360,  holding  that,  where  a  buyer 
agrees  to  hold  the  goods  and  proceeds  of  sales  in  trust  for  the  seller  until  the 
price  is  paid,  the  title  remains  in  the  seller,  who  may  recover  the  goods  from 
the  buyer's  mortgagee  in  a  mortgage  securing  a  prior  debt;  Russell  &  Co.  v. 
Harkness,  4  Utah,  197,  7  Pac.  865,  holding  that,  when  title  should  not  pass  until 
the  price  was  paid,  the  title  of  the  seller  prevails  over  the  claim  of  a  buyer  from 
the  buyer  failing  to  pay  the  price. 

Cited  in  note  in  133  Am.  St.  Rep.  568,  on  rights  and  remedies  of  conditional 
seller  on  buyer's  default  in  payment. 

Demand  aa  condition  precedent  to  legal  relief  .—Cited  in  Chicago,  K.  & 
W.  R.  Co.  v.  Board  of  Com'rs  of  Chase  County,  49  Kan.  399,  30  Pac.  456,  holding 
that  mandamus  to  compel  performance  of  a  public  duty  lies  without  any  demand, 
where  a  demand  would  be  useless. 

Acta  oonatitntins  oonversion  of  cliattels.— Cited  in  Meizell  v.  Kirkpatrick, 
33  Kan.  282,  6  Pac.  241,  holding  that  one  unlawfully  in  possession  of  chattels, 
who  insists  that  he  purchased  the  same  and  paid  the  price,  converts  the  ehattelB. 

20  KAN.  141,  KANSAS  PAO.  RT.  CO.  ▼.  RUST  OOUNTT  COBTRS 

Equalisation  of  a— eaamentti^  Cited  in  Symns  v.  Graves,  66  Kan.  628,  70 
Pac  591,  holding  that  the  county  board  of  equalisation  must,  in  the  absence  of 
Ftatutory  direction,  determine  on  what  it  will  rely  as  the  foundation  of  its  or- 
ders,  and  the  courts  will  not  interfere  in  the  absence  of  fraud,  corruption,  or 
oppression;  Silven  v.  Board  of  Com'rs  of  Osage  County,  76  Kan.  687,  92  Pac 
004,  13  Xa  B.  A.  (N.  &)  716,  14  Ana.  Caa.  108»  holding  that  the  aaaeMment  «f 
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property  for  taxation  la  not  a  jndieial  fonction  and  a  statute  authorizing  an  appeal 
from  the  county  hoard  of  equaHzatiotf  to  the  district  court  is  invalid. 

Approved  In  Maurer  v.  Weatherby,  1  Gal.  App.  243,  81  Pac.  1068,  holding  that 
the  board  of  equalisation  Ixr  ease  of  undervahiatlon  is  not.Umited  to  information 
which  the  assessor  may  furnish,  but  it  may  call  to  its  aid  such  information  as 
will  enable  its  members  to  act  fairly  in  equalizing  assessments. 

20  KAK.  147,  COMMISSIONERS  OF  BARTON  COUNTY  t.  PLUMB 

SpUttlac  of  eauses  of  aotioa«— Cited  in  Bond  v.  Weed  Sewing  Mach.  Co., 
23  Kan.  119,  holding  that  a  petition  in  an  action  on  a  penal  bond  seeks  a  recovery 
of  the  balance  due  on  several  items  of  account  covered  by  the  bond  states  only 
one  cause  of  action;  Madden  v.  Smith,  28  Kan.  798,  holding  that  only  one  action 
can  be  maintained  for  a  breach  of  a  single  and  indivisible  contract,  though  it 
contains  several  items;  Whitaker  v.  Hawley,  30  Kan.  317,  1  Pac.  508,  holding 
tiiat  generally  any  number  of  breaches  of  a  single  contract  furnish  generally  only 
one  single  cause  of  action,  though  where  a  contract  contains  several  stipulations 
to  be  performed  at  different  times,  an  action  for  the  breach  of  one  does  not 
prejudice  actions  for  subsequent  breaches  of  others;  Wichita  &  W.  R.  Co.  v. 
Beebe,  39  Kan.  465,  18  Pac.  502,  holding  that  a  claim  based  on  a  single  wrong 
resulting  in  damages  to  land  by  overflow  of  water  cannot  be  made  the  subject 
of  several  suits. 

SO  KAN.  153,  BLAC[K  t.  DR£S8ELI/a  HEIRS 

Aeta  af  adail]ilatratov.^-<3ited  in  Rogers  v.  Clemmans,  26  Kan.  522,  holding 
that  the  mere  benefit  received  by  heirs  from  the  action  of  the  administrator  in  con ^ 
snmmating  a  pre-emption  does  not  estop  them  from  contesting  proceedings  in 
probate  court  for  the  sale  of  real  estate;  ^tna  Life  Ins.  Co.  v;  Swayze,  SO  Kan. 
118,  1  Pac  36,  holding  that  an  administrator  is  only  the  agent  or  trustee  of  the 
estate  acting  under  the  law  defining  his  duties  and  he  may  not,  without  the  con- 
sent of  the  probate  court,  compromise  any  claim  of  the  estate;  Crippen  v.  Cbap- 
pel,  35  Kan.  496,  11  Pac.  453,  57  Am.  Rep.  187,  on  validity  of  mortgage  executed 
by  administrator;  Coulson  v.  Wing,  42  Kan.  507,  22  Pad.  570,  16  Am.  St  Rep. 
508,  holding  that  a  sale  under  order  of  court  by  an  administrator  advancing  'for 
the  land  and  obtaining  a  patent  for  the  heirs  of  intestate  making  entry  on  public 
land  passes  no  title. 

Cited  in  note  in  78  Am.  St.  Rep.  176,  on  common-law  powers  of  executor. 

I 

ZO  KAK.  1*56,  GIBSON  ▼.  CITY  OF  WYAITDOTTE 

Cited  in  City  of  Wyandotte  v.  Gibson,  25  Kan.  236. 

Coaapatenoy  of  Jurors^^^ited  in  Corlett  v.  City  of  Leavenworth,  27  Kan. 
673;  City  of  Abilene  v.  Hendricks,  36  Kan.  196,  13  Pac.  121;  City  of  Guthrie 
V.  Shaffer,  7  Okl.  459,  54  Pac.  698^bolding  that  a  resident  taxpayer  of  a  city 
is  incompetent  to  serve  aa  a  juror  in  an  action  against  the  city  for  personal  in- 
jnriea  on  a  defective  street;  Broadway  Mfg.  Co.  v.  Leavenworth  Terminal  R.  & 
Bridge  Co.,  81  Kan.  616,  106  Pac.  1084,  28  Lu  R.  A.  (N.  S.)  156,  holding  that 
reaident  taxpayers  of  a  city  are  incompetent  to  serve  as  jurors  in  an  action 
against  the  city,  and  the  fact  that  other  corporations  are  joined  as  defendants 
doea  not  change  the  rule. 

Cited  In  note  in  9  Am.  St.  Rep.  750,  on  rejection  of  juror  for  bias. 

Effect  of  contribatoTjr  nesllsenee«— <];ited  in  Union  Pac.  Ry.  Co.  v^  Adams. 
33  Kan.  427,  6  Pac.  529;  Dewald  v.  Kansas  City,  Ft  S.  &  G.  R.  Co.,  44  Kan. 
.586,  24  Pac.  1101;  Missouri,  K.  &  T.  Ry.  Co.  v.  Merrill,  61  Kan.  671,  60  Pac. 
819 — ^holding  that,  where  the  testimony  of  plaintiff  shows  that  the  personal  injury 
coBplaiiied  of  was  the  proximate  result-  of  his  own  negligence,  there  may  be  no 
recovery;    Commiaga  v.  Wichita  R;  4k'  lught  Co.,  68  Kan.  218,  74  Pac  1104, 
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1  Ann.  Cas.  708,  holding  that  plaintiff,  guilty  of  negligence  proximately  contribut- 
ing to  his  injury,  cannot  recorer  unless  the  injury  was  wantonly  caused  by  de- 
fendant 

Proof  of  nofflisonoo  and  oontrilivtory  negUg^mee*  ■ '  Cited  in  Central 
Branch  Union  Pac.  R.  Co.  y.  Walters,  24  Kan.  504,  holding  that  the  negligence  of 
defendant  must  be  shown  by  plaintiff. 

Cited  in  note  in  33  L.  R.  A.  (N.  S.)  1174,  on  burden  of  proof  as  to  contributory 
negligence, 

20  KAK.  159,  KOBMAH  t.  COKN 

20  ;KAN.  162,  FLOTD  t.  ORT 

E&foroemoAt  of  eo&traot  made  for  1»eaeflt  of  tl&ird  pereonsn  Cited  in 
Alliance  Mut.  Life  Assur.  Soc.  of  the  United  States  v.  Welch,  26  Kan.  632;  Strons 
V.  Marcy,  33  Kan.  109,  5  Pac  366;  Hardesty  ▼.  Cox,  53  Kan.  618,  36  Pac  985— 
holding  that  third  persons,  not  privy  to  a  contract  nor  to  the  considers  tion 
thereof,  may  sue  on  the  contract  to  enforce  provisions  for  their  special  bene- 
fit; Piano  Mfg.  Co.  v.  Burrows,  40  Kan.  361,  holding  that  a  creditor  of  a  ven- 
dor, selling  to  a  purchaser  figreeing  to  pay  the  price  to  the  creditor  in  payment  of 
the  debt,  may  sue  the  purchaser  on  the  promisoi  though  having  no  knowledge 
of  the  contract  at  the  time  it  was  made. 

Limited  in  Burton  v.  Larkin,  36  Kan.  246,  13  Pac.  398,  59  Am.  Rep.  541,  hold- 
ing that  the  rule  that  a  person  for  whose  benefit  a  promise  to  another  on  a 
sufficient  consideration  is  made  may  sue  the  promisor  does  not  give  a  third  per- 
son only  indirectly  and  incidentally  benefited  by  the  contract  a  right  to  sue  on  it. 

Cited  in  note  in  71  Am.  St  Rep.  202,  on  right  of  third  person  to  sue  on  con- 
tract mfide  for  his  benefit;  in  9  L^  R.  A.  (N.  S.)  98,  on  assumption  of  debts  on 
dissolution  of  partnership. 

20  KAK..  165,  KEfiTH.  t.  DONALDSON 

Assignment  for  benefit. of  ereditom^— Cited  in  Muller  v.  Norton,  19  Fed. 
719,  holding  that  an  assignment  for  the  benefit  of  creditors,  wherein  the  assignor 
reserves  an  interest  to  himself,  is  a  contract  l^tween  assignor  and  assignee,  and 
any  stipulation  hindering  nonconsenting  creditor  is  void  as  to  him. 

Cited  in  note  in  2  Am.   St.   Rep.  25,  on  statutory   regulation  of  assignments 
/for  creditors;   in  58  Am.  S.t  Rep.  76,  7,7,  on  fraudulent  assignments  for  creditors  ; 
in  23  L.  R.  A.  &IS,  on  right  of  assignee  for  creditors  to  compromise  claims. 

20  KAN.  160,  JAUISON  ▼.  BANCROFT 

Homestead— CoiiTe7ajioe.^-Cited  in  note  in  95  Am.  §t.  Rep.  939,  on  effect 
of  conveyance  or  incumbrance  of  homestead  by  one  spouse  only. 

« 

20  KAN.  189,  GREEN  t.  MoMURTRT 
Death  of  yarty  as  affeetiiiS  yvoeeedincs  pondins^^-Cited  in  Board  of 

Comers  of  Rice  County  v;  Lawrence,  29  Kan.  168;  holding  that  a  Judgment 
rendered  against  a  (person  imprisoned  under  sentence  for  embeaslement  is  a  onllity, 
where  a  trustee  was  not  appointed  to  defend  the  action ;  •  Richards  v.  Thompeon, 
43  Kan:  .209,  23  Pac.  106,  holding  that  mortgage  foreclosure  proceeding  against 
the  deceased  mortgagor  alone  is  void  as  against  his  heirs;  Kilgore  v.  YamelU 
24  Okl.  525,.  103  Pac;  698,  holding  thai  an  attorney  appearing  for  a  defendant 
may  make  no  appearance  for  defendant  after  bis  death. 

RoTt^or  of  JiidB]iienta.*-Cited  in  Mawhinney  v.  Ooane,  40  Kan.  681,  20 
Pac.  488;  Bradford  v.  Central  Kansas  Loan  A  Trust  Co.,  47  Kan.  587,  28  Pac. 
702— holding*  that  a  judgment  may  net.  be  revived  after  the  expiration  of  one 
year  irom  the  death  of  the  jjodgment  creditor,  fmleaail^e  Jlidgmeikt  debitor  ooo- 
senU ;  Raff  t.  State^  48  SAn^  44,  28  Saa-  S(80 ;:  Chapman  ▼.  Chaj^nan,  4$  Kas* 
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29tPac.  I071--holdiiig  that  on  the  death  of  a  jadgtnent:  debtor  t)i$  judgment 
must  be  reyived  within  a  year, .  except  by  consent ;  S^ley  v.  Johnson,  9X  J^aa. 
337,  59  Pac  631,  78  Am.  St.  Bep.  314,  holding  that  a  sale  under  execution 
issued  after  the  death  of  plaintiff,  and  trlthout  a  reTivor  of  the  judgment  isr  yoid; 
Rain  ?.  Young.  61  Kan.  428,  59  Pac.  3,068,  78  Am.  St  Kep.  325,  .hp]^|\^,.^at 
a  sale  onder  an  alias  execution  issued  after  the  judgment  debtor's  death*. is •  valid. 

Cited  in  note  in  61  Lb  B.  A.  385,  on  effect  of  death  of  pajrty;  after  judgment 
upon  remedy  by  execution, 

Blffhts  of  persons  iaterootod  la  snit  or  property  affeot^d  thereby. 
-Cited  in  Watson  t.  Jackson,  24  Kan.  442;  Boyd  ▼.  Huffaker,  40  Kan.  634, 
20  Pac.  469— holding  that  any  party  interested  in  a  suit  may  make  a  motion 
with  reference  to  his  Interest,  whether  he  is  legally  or .  technically  a  party ; 
Rallman  r.  Hnlse,  88  JCan.  670,  7  Pae.  210,  holding  that  any  person  interested 
in  the  discharge  of  an  attachment  may  on  a  proper  lAowing  obtain  a  diid^arge-; 
Leslie  ▼.  Gibson,  80  Kan.  604,  103  Pac.  115,  26  L.  B.  A.  (N.  S.)  1063,  laS  Am. 
St  Rep.  219,  holding  that  a  person  whose  IntexMt.  in  leal  eat^ta  fs.kanml  by 
a  judgment' quieting  title  against  his  grantor,  served  by  pubUcatiox\,  only  has 
the  same  rl|^t  as  the  grantor  to  open  the  judgment  and  defend ;  Crist  v.  Copby, 
II  Okl.  635,  69  Pac.  885,  holding  that  the  person  interested  in  prepei;^  Vfong- 
fully  levied  on  must  proceed  in  the  court  issuing  the  execution  by  motion'  to  re- 
lease the  property  from  the  levy  (but  questioned  in  Zfove  v.  Cavett,.  26  Qkl.  179, 
109  Pac.  553,  on  the  exclusiveness  of  remedy  by  motion) ;  Sparks  v.  City  Nat. 
Bank  of  Lawton,  21  Okl.  827,  97  Pac.  675,  holding,  that  any  person  claiming 
to  be  the  owner  of  land  sold  on  execution  may  move  to  set  aside  the  sal^,  though 
not  a  party  to  the  suit. 

Dlstingaished  in  Thomas  v.  Baker,  41  Kan.  350,  21  Pac.  252,  holding  that  a 
buyer  of  goods,  who  is  afterwards  a  defendant  in  an  action  in  which  the  chat- 
tels are  attached,  need  not  interplead,  though  he  appears  at  and  particix>ates  in 
the  hearing  of  the  seller's  motion  to  discharge  the  attachment. 

20  KAH.  105,  BEEB  ▼.  SEXTOITS  AUBTBS 

Waiver  of  objeetioms  to  node  of  roTlTor  of  aetion.— Followed  in 
Pioneer  Telephone  &  Telegraph  Co.  v.  Davis,  28  Okl.  783,  116  Pac.  432,  holding 
that  appearance  to  the  merits  without  questioning  mode  of  revival  of  action  is 
a  waiver  of  objections. to  the  mode. 

Newspaper  pnbUeattons  of  notiees^-^ited  in  Pierce  v.  Butters,  21  Kan. 
124,  on  publication  of  notices  in  newspapers;  Pond  v.  Treathart,  43  Kan.  41, 
22  Pac:  1014,  holding  that  affidavit  of  publication  of  order  authorized  by  Laws 
1872,  c.  193,  relating  to  the  running  at  large  of  animals,  which  states  that  the 
order  was  published  in  a  weekly  paper  for  four  weeks,  and  giving  the  date  of 
the  first  publication,  shows  a  publication  for  four  successive  weeks. 

Distingni^ed  in  Fleming  v.  Bale,  23  Kan.  88,  holding  that  an  order  for  the 
pabiication  of  a  notice  in  a  newspaper  "two  consecutive  weeks**  required  two 
insertions  in  the  paper,  and  that  two  full  weeks  must  elapse  before  bearing. 

Computation  of  tlmev— Cited  In  note  in  49  L.  B.  A.  19%  244^  on  first  and 
last  days  in  computation  of  time. 

20  KAK.  201,  FRATT  v.  BROCKETT 

Ezteat  of  cross^eramln atJon*— Cited  in  City  of  Atchison  v.  Bose,  43  Kan. 
<)06,  23  Pac.  561,  holding  that  a  cross-examination  not  germane  to  the  examina- 
tion in  chief  is  properly  excluded;  Beeves  &  Co.  v.  Brown,  80  Kan.  292,  102 
Pac.  840,  hplding  .that  a  party  desiring  to  examine  a  witness  of  the  adverse 
party  on  new  and  independent  matters  must  make  the  witness  his  own. 

Validity  of*  JmdSDowmt  in  «KeefM  of  aanowat  a«tlioarMed  hj  pleadtngs*— 

Cited  in  LopeVcY*  Qtat^^i^Kam,  sMO,.  2^.  P$^  687*;  holdisg  ihli  i^  JudgnMRt  ,lii 
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excess  of  the  amount  authorized  by  the  pleadings  is  erroneous,  and  the  pleadings 
cannot  be  deemed  amended  to  support  the  judgment. 

20  KAH.  204,  BIGGER  ▼.  BOVABD 

Implied  warrantjr  by  sellerd—Cited  in  Ijukens  ▼.  Freiund,  27  Kan.  664,  51 
Am.  Rep.  429,  holding  that  a  seller  by  sample  impliedly  warrants  that  the  goods 
shall  correspond  in  quality  with  the  sample;  Latham  v.  Hartford,  27  Kan.  249, 
holding  that  a  buyer  of  animals  may  rescind  the  contract,  where  there  is  a 
breach  of  warranty  of  soundness  and  an  agreement  by  the  seller  to  take  it  back 
if  not  as  warranted,  and  where  the  buyer  before  the  animars  death  tenders  it 
back  and  attempts  to  rescind;  Ehrsam  t.  Brown,  76  Kan.  206,  91  Pac  179,  15 
li.  R.  A.  (N.  S.)  877,  holding  that  a  dealer  contracting  to  deliver  to  a  bayer  at 
an  agreed  price  a  known,  described,  and  specified  article  manufactured  for  the 
trade,  does  not  impliedly  warrant  the  article. 

20  KAH.  208,  MOSES  t.  MORRIS 

Remedy  by  repleTla.^^ited  in  Davis  ▼.  Van  De  Mark,  45  Kan.  180,  25 
Pac.  580;  Gardner  v.  Brown,  22  Nev.  156,  87  Pac.  240;  Dow  v.  Dempsey,  21 
Wash.  86,  57  Pac.  355— holding  that  replevin  does  not  lie  against  one  who  had, 
prior  to  the  commencement  of  the  action,  sold  and  finally  parted  with  the  poe- 
session  of  the  property  in  'controversy ;  Redinger  v.  Jones,  68  Kan.  627,  75  Pac. 
097,  holding  that  replevin  lies  only  in  case  of  a  wrongful  detention  existing  at 
the  commencement  of  the  suit. 

Cited  in  note  in  18  Im  R.  A.  (N.  S.)  1267,  on  right  to  maintain  action  to  recover 
property  in  specie  against  one  not  in  possession. 

20  KAN.  214,  STATE  EX  REI..  THOLEH  t.  FARREIX 

Implied  repeals  of  statiitea.— Cited  in  Centra]  Branch  R  Co.  r.  Lea,  20 
Kan.  353,  holding  that,  under  the  rule  that  repeals  by  implication  are  not  fa< 
vored,  the  night  herd  law  (Gen.  St  1868,  p.  1002,  c.  105,  |  3),  the  general  herd 
law  (Laws  1872,  p.' 384,  c.  193),  and  the  railroad  stock  law  of  1874  (Laws  1874, 
c.  94),  are  in  force;  City  of  Wichita  v.  Missouri  &  K.  Telephone  Co.,  70  Kan. 
441,  78  Pac.  886,  holding  that  no  part  of  the  general  telegraph  act  (Gen.  St. 
1868,  c.  23,  art.  8 ;  Gen.  St.  1901,  §f  1342-1348)  is  repealed  by  the  charter  act 
of  cities  of  the  first  class  (Laws  1881,  c.  37). 

Election  of  Justioes  of  tlie  peace.— Cited  in  Showalter  v.  Cox,  26  Kan. 
120,  on  the  election  of  a  juRtice  of  the  peace  in  a  newly  organized  dty;  Ward 
Y.  Qark,  35  Kan.  315,  10  Pac.  827,  holding  that  Gen.  St.  1868,  c.  110,  §  48, 
requiring  the  election  of  justices  in  cities  at  the  regular  city  election.  Is  valid 
and  in  force;  State  v.  Parry,  52  Kan.  1,  83  Pac.  956,  21  L  R.  A.  669,  hold- 
ing that  justices  of  the  peace  are  in  one  sense  township  officers  though  elected 
within  a  city,  and  are  not  within  Laws  1887,  c.  230,  conferring  on  women  the 
right  to  vote  for  the  election  of  city  or  school  ofBcers. 

20  KAN.  220,  AINSIXTORTH  t.  MIIiIiER 

ConToyaaoes  of  public  landsw— Disapproved  in  Wilcox  y,  John,  21  Colo. 
367,  40  Pac.  880,  52  Am.  St  Rep.  246,  holding  that  a  mortgage  or  a  deed  of 
trust  by  a  pre-emptor  before  final  proof  is  not  a  grant  or  conveyance  within 
Rev.  St.  U.  S.  f§  2262,  2288  (U.  S.  Comp.  St.  1901,  pp.  1379,  1385),  prohibiHng 
a  pre-emptor  from  making  any  contract  by  which  the  title  he  may  acquire  shall 
inure  to  the  benefit  of  another. 

Cited  in  Weber  v.  Laidler,  26  Wash.  144,  66  Pac.  400,  90  Am.  St  Rep.  720, 
holding  that  Rev.  St.  V.  S.  fi  2296  (U.  S.  Comp.  St  1901,  p.  1898),  ezemptiDs 
land  ac<iniT«d  under  the  homestead  act  from  liability  for  debts  oontiaetod  prior 
to  the  taming  %t  a  patent  doea  not  pxohibit  a  vohftntaiy  mortgagtb 
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20  XAK.  226»  STATE  ▼•  SSULTER 

Fomer  JoopAvdy  a*  1>ar  to  si&lMe«iiMit  proMevtioiBu^-Oited  itt  State  v. 
Kohake,  30  Kan.  402,  2  Pac  680,  holding  that  for  distitict  and  BOCceaBive  Bales 
of  intoxicating  liqnor  there  may  be  distinct  prosecutions,  provided  the  evidence 
in  the  sabeequent  case  iB  not  a  part  of  the  proof  of  the  first 

Cited  in  note  in  92  Am.  St  ReP.  127,  155,  on  identity  of  .offenses  on  plea  of 
former  jeopardy. 

20  KAN.  230,  DOOI^ITTLE  ▼.  FERRT,  27  AM.  HEP.  166 

AdBilaBibility  of  evid«noe  to  warj  iiMpliad  ooatraet.— Oited  in  Selover 
T.  Snively,  24  Kan.  672 ;  Grosa  t.  Hollister,  47  Kan.  652,  28  Pac.  693— holding 
that  the  contract  implied  from  the  indorsement  of  a  note  vuiy  not  be  varied  by 
parol  evidence  of  liability  other  than  that  of  indorser,  in  the  absence  of  fraud 
or  mistake ;  Standard  Box  Co.  ▼.  Mutual  Biscuit  Co.,  10  Gal.  App.  746,  1Q3 
Pac.  938,  holding  that  the  role  that  prior  or  contemporaneous  negotiations  can- 
not be  used  to  contradict  or  vary  a  written  contract  applies  to  the  legal  effect 
of  the  contract 

Limited  in  Lovejoy  v.  Citizens'  Bank,  23  Kan.  331,  holding  that  the  rule  that 
parol  testiJQiony  is  inadmisaible  to  contradict  or  vary  the  contract  implied  by  law 
from  the  indorsement  in  blank  of  negotiable  paper  is  subject  to  limitations,  as 
where  the  indorsement  was  without  consideration  or  on  trust  for  a  special  pur- 
pose, and  the  like;  Glaze  v.  Ferguson,  48  Kan.  157,  29  Pac.  396,  holding  that 
waiver  of  demand,  protest,  and  notice  may  be  proved  by  parol. 

Distinguished  in  FuUerton  v.  Hill,  48  Kan.  558,  29  Pac.  583,  18  U  B.  A. 
33,  holding  that  parol  proof  may  show  the  liability  of  a  stranger  to  a  note,  who 
writes  his  name  across  the  back  thereof  before  delivery  to  the  payee. 

Cited  in  note  in  7  Am.  St.  Bep.  366  (par.  2>,  on  parol  evidence  to  vary  contract 
of  indoTsement 

LtaUlitjr  o<  i«dorfler^-<:;ited  in  New  Blue  Springs  Milling  Go.  v.  De  Witt, 
66  Kan.  665,  70  Pac;  647,  holding  that  an  indorsement  by  the  payee  and  a 
contemporaneous  written  agreement  limiting  the  effect  thereof  are  parts  of  one 
ittstniment;  Wichita  Nat  Bank  v.  Weeks,  5  Kan.  App.  694,  49  Paa  105,  on 
distinction  between  liability  of  indorser  and  guarantor;  Dunn  v.  Ghost,  5  Colo. 
134,  holding  that  the  contract  implied  from  an  indorsement  is  conclusive  as 
between  remote  parties  without  notice  of  any  different  contract. 

Cited  in  note  in  87  Am.  "Dec,  389,  on  indorsement  '* without  recourse." 

Saaae— Kotloo  to  liold  indorser.— Cited  in  Braley  v.  Buchanan,  21  Kan. 
274,  holding  that  notice  of  nonpayment  of  a  negotiable  promissory  note  must  be 
given  to  an  accommodation  indorser,  or  he  will  be  discharged  from  liability; 
Malott  V.  .Jewett,  1  Kan.  App.  14,  41  Pac.  674,  holding  that,  to  hold  an  in- 
dorser, sufficient  notice  of  protest  must  be  served  on  hino. 

20  KAN.  235,  FANSOK  ▼.  UN8LET 

Cited. in  Axford  v.  Hubbell,  24  Kan.  444. 

Walwer  of  tortw— Cited  in  McGonigle  v.  Atchison,  33  Kan.  726,  7  Pac.  5i30, 
holding  that  an  owner  of  land  may  waive  a  tort,  consisting  of  a  wrongful  entry 
on  land  and  severing  and  removing  sand  therefrom,  and  recover  the  value  of  the 
sand;  Challiss  v.  Wylie,  35  Kan.  506,  11  Pac.  438,  holding  that  a  principal 
may  waive  the  tort  of  his  agent  guilty  of  embezzlement,  and  sue  on  an  implied 
contract;  St  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Chenault,  36  Kan.  51,  12  Pac.  303, 
holding  that  the  treasurer  of  a  railroad  company,  appropriating  funds  of  the 
company  on  his  own  dainm  founded  on  contract,  may*-  when  sued  for  wrongful 
appropriation,  set  off  his  le|;al  claims;  Smith  v.  McCarthy,  39  Kan.  308,  18 
Pac  204,  holding  that  an  owner,  whose  property  has  been  taken  and  sold  by 
another,  may  waive  the  tort  and  sue  in  contract  for  the  value  of  the  same; 
Missouri  Pac.  By.  Co.  t.  Atchiaon,  43  Kan.  529,  23  Pac.  610,  holding  that  a 
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person  may  waive  a  trespass  on  real  estate  and  sne  in  jnstiee's  court  for  the 
value' of  tlie  occnpatlon  and  nbe  of  his  real  estate  as  on  implied  centmct,  de- 
manding more  than  $100  and  less  than  $300;  Greer  v.  Newland,  70  Kan.  310, 
77  Pac.  98,  70  L.  R.  A.  554,  109  Am.  St.  Rep.  424»  holdinir  that  a  commis^on 
merchant,  receiving  and  selling  mortgaged  chattels  sent  to  him  for  sale  with 
constructive  notice  of  the  mortgage  through  its  record,  is  liable  to  the  mortgagee 
on  an  implied  contract  for  the  proceeds  of  the  sale;  Atchison,  T.  &  S«  F.  R. 
Co.  V.  Phelps,  4  Kan.  App.  139,  40  Pac.  183,  holding  that,  where  one  commits 
a  tort  without  intending  or  obtaining  benefit  to  his  own  estate,  the  law  does 
n6t  imply  any  contract  to  pay  the  damages;  Kyle  v.  Chester,  42  Mont  522, 
113  Pac.  749,  37  L.  R.  A.  <N.  S.)  230;  holding  that  a  complaint  alleging  that 
defendant  negligently  drove  platntiif s  steers  onto  an  inclosed  railroad  right  of 
way,  where  they  were  killed  by  a  train,  does  not  state  a  cause  of  action  on  con- 
tract, express  or  Implied;  Livingstone  v.  Lovgren,  27  Wash.  102,  67  Pac.  599, 
holding  that  one  whose  property  has  been  converted  may  waive  the  tort  and  re- 
cover the  valiie  thereof  on  an  implied  contract. 

Explained  in  Davis  v.  St.  Louis  &  S.  F.  R.  Co.,  25  Fed.  786,  holding  that  a 
cause  <^  action  arising  from  torts  to  an  estate  is  assignable. 

Cited  in  note  in  134  Am.  St  Rep.  196,  on  right  to  waire  tort  and  sue  in  as- 
sumpsit. 

20  KAN.  240,  GREENWOOD  ▼.  BEAN 

SnAoienoy  of  r«oord  to  amthoriso  veriow  of-  •▼IdcfnoO)^— Cited  in  Win- 
tetead  v.  Standeford,  21  Kan.  270;  BoaM  of  Comers  of  Lincohi  County  v.  Faulk- 
ner, 27  Kan.  164;  State  v.  Board  of  Com'rs  of  Harper  County,  43  Kan.  196, 
23  Pac.  101— holding  that  a  case-made  must  show  that  it  contains  all  the  evi- 
dence, to  enable  the  Supreme  Court  to  review  the  sufficiency  of  the  evidence; 
Deartherage  v.  Burkdall,  38  Kan.  732,  17  Pac.  605;  Ferguson  v.  Willig,  57 
Kan.  453,  46  Pac.  936— holding  that  the  record  must  show  aflbmatively  that 
it  contains  all  th^  evidence,  before  the  sufficiency  of  the  evidence  will  be  con- 
sidered. 

ZO  KAN.  243,  8APF  ▼.  BBOWN  COITNTT  COITRS 

Beoorery  of  money  pnid.— Cited  in  Board  of  Com'rs  of  Lyon  County  v. 
Goddard,  22  Kan.  389,  holding  that  neither  the  board  of  county  commissioners 
nor  the  treasurer  can  refund  money  on  failure  of  tax  title;  Thimes  v.  Stumpff, 
33  Kan.  53,  5  Pac.  431*  holding  that  a  payment  voluntarily  made  on  a  void 
contract  to  convey  a  homestead  with  knowledge  of  the  facts  cannot  be  recovered 
back;  City  of  Atchison  v.  Stated  34  Kan.  379,  8  Pac.  367,  holding  that  Ux- 
payers  voluntarily  paying  illegal  taxes  cannot  recover  the  same;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  City  of  Atchison,  47  Kan.  712,  28  Pac.  1000  (separate  opin- 
ion), on  recoveiy  of  illegal  taxes  paid. 

Distinguished  in  Board  of  Com'rs  of  Lincoln  Coonty  y.  Faolkner,  27  Kan. 
164,  holding  that  where  the  treasurer  has  not  means  to  refund  money  on  the 
sale  of  land  for  taxes,  and  the  county  commissioners  prevent  the  refunding,  an 
action  is  properly  brought  against  the  county  as  principal. 

Explained  in  Lowe  v.  Wells,  Fargo  &  Co.  Express,  78  Kan.  105,  96  Pac.  74, 
holding  that  money  paid  under  a  mistake  of  fact  may  be  recovered  back. 

Cited  in  note  in  31  L.  R.  A.  (N.  S.)  1142,  1143,  on  right  of  purchaser  at  in- 
valid tax  sale,  in  absence  of  statute,  to  be  reimbursed  for  purchase  price,  or 
subsequent  taxes. 

SO  KAN.  246,  FOX  ▼•  HUDSON 

Action  on  injunction  bond.— Cited  in  Mitchell  v.  Sullivan,  30  Kan.   231, 
1  Pac.  518,  holding  that  a  judgment  of  dismissal  on  motion  of  plaintiff,  obtain- 
ing a  temporary  injunction  and  givin|:  an  undertaking^,  is  a  final  decision,  and 
'action  lies  on  the  undeh&king. 
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Approved  in  Reddick  v.  Webb,  6  Okl.  392,  50  Pac  363»  on  sufficfency  o£  peti- 
ioa  In  an  action  on  injunction  bond. 

20  KAK.  251,  BLAHDXN'S  ADITB  ▼.  WaDE 

JurUdietlon  to  foreclose  chattel  mortsaces^— Approved  in  Stahl  v.  Wade» 
U  Okl.  483,  69  Pac.  301,  holding  that,  under  Rev.  St  1893,  |  1562,  the  probate 
ooart  has  jurisdiction  to  foreclose  a  chattel  mortgage,  where  the  notes  sued  on 
in  that  court  do  not  exceed  $1,000. 

20  KAK.  256,  CLATTON  ▼.  SCHOOL  DI8T.  NO.  1 

<Cited  in  Allen  v.  Houston,  21  Kan.  194. 

Motion  for  new  trUL-<;ited  in  Ldicas  v.  Sturr,  21  Kan.  480,  holding  that, 
where  a  motion  for  new  trial  was  not  made  in  time,  it  will  be  deemed  that  er- 
rors occurring  during  the  progress  of  the  trial  were  waived ;  Douglass  v.  Insley, 
34  Kan.  604,  9  Pac.  475,  holding  that,  where  the  record  does  not  show  that 
the  motion  for  new  trial  was  reduced  to  writing  or  filed,  the  judgment  must  be 
affirmed;  Freelove  y.  Gould,  3  Kan.  App.  750,  46  Pac.  454,  holding  that  the 
filing  of  a  motion  for  new  trial  within  three  days  after  verdict  or  decision  is  an 
Rpplication  made  within  Code,  |  308,  and  is  equivalent  to  the  formal  making  and 
presentation  of  the  motion;  Rogers  v.  Bonnett,  4  Okl.  90,  46  Pac.  599,  holding 
that,  in  the  absence  of  a  copy  of  motion  for. new  trial*  the  reoord  must  show 
that  the  motion  was  reduced  to  writing  to  overcome  the  presumption  in  favor 
of  the  trial  court. 

Evidence  of  title  and  possession  in  cjeetnienti^— Cited  in  Armstrong  v. 
Brownfield,  32  Kan.  116,  4  Pac.  185,  holding  that  a  defendant  in  an  action  for 
the  possession  of  land  may,  to  show  equitable  ownership,  prove  that  he  pur-* 
chased  and  paid  for  the  land  and  took  possession  thereof;  Kelso  v.  Norton,  65 
Kan.  778,  70  Pac.  896,  93  Am.  St.  Rep.  308 ;  Iba  v.  Central  Ass'n  of  Wyomingr 
5  Wyo.  355,  40  Pac.  527,  42  Pac.  20 ;  Mitchell  v.  Insley,  33  Kan.  054,  7  Pac. 
201— holding  that  in  ejectment  defendants  may  show  anything  tending  to  disprove 
plaintiffs  cause  of  action,  or  the  right  of  defendants  td  possession ;  Anderson  v. 
Canter,  10  Kan.  App.  167,  63  Pac.  285,  holding  that  an  agreement  fixing  at 
boundary,  which  has  been  carried  out,  followed-  by  possession  according'  to  the 
asrpement,  is  not  within  the  statute  of  frauds,  and  may  be  proved  in  ejectment. 

Cited  in  note  in  18  L.  R.  A.  782,  on  what  title  or  interest  will  support  ejects 
meat 

20  KAN.  264,  FIBST  NAT.  BANK  OF  PARSONS  ▼.  FRANKUNT     , 

Liability  of  ■keriff.^-Gited  in  Moore  v.  Burdge,  7  Kan.  App.  80,  52  Pac. 
912,  on  liability  of  sheriff  to  amercement  under  Qen.  St.  1889,  par.  4570 ;  Pecott# 
V.  Oliver,  2  Idaho  (Hash.)  251,  10  Pac.  302;  Christy  v.  Springs,  11  Okl.  710, 
09  Pac.  864 — holding  that  an  execution,  addressed  to  the  wrong  officer  does  not 
jvstify  him,  l>at  a  levy  made  by  the  officer  to  whoni  the  execution  should  have 
been  directed  is  not  void. 

Alterations  of  iastnunents^i— Cited  in  Neil  v.  J.  I.  Case  &  Co.,  25  Kan. 
510,  37  Am.  Rep.  259,  holding  that  generally  an  instrument  containing  altera- 
tion apparent  on  its  face  should  be  admitted  in  evidence,  leaving  the  parties  to 
sQch  explanation  as  they  may  choose  .to  give;  J.  I^Case  Thnesbing  Mach.  Co. 
r.  Peterson,  51  Kan.  713,  33  Pac.  470,  holding  that,  in  the  absence  of  suspicious 
circumstances,  no  presumption  can  be  indulged  against  the  .genuineness  of  aa 
altered  instrument^  but  indications  of  subsequent  alterations  may  be  so*  obvious 
as  to  require  the  party  offering  the  instrument^  to  account  for  the  apparent 
changes;  Fanners'  Nat.  Bank  of  Tecumseh  v.  McCall,  25  Okl.  000,  106  Pac. 
866^  26  L.  B.  A.  <N.  S.)  217,  holding  that  the  aHeration  of  a  note  by  words  in 
the  left-hand  corner,  "additional,  seonijlty,  wagon  and  two  mules,'*  does  not  missi 
«  sQspidon  of.  the.  ponty  ^.-tbe  fioUt 
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Cited  in  notes  in  37  Am.  Rep.  264 ;  86  Am.  St  Rep.  133— on  alteration  of  in- 
struments. 

Amendments  of  prooemi«— Cited  in  Emerson  y.  Thatcher,  6  Kan.  App.  325, 
51  Pac.  50,  holding  that  the  court  may  permit  an  amendment  to  an  attachment 
writ  by  inserting  $50  as  the  probable  costs,  as.  provided  by  statute,  instead  o£  $100, 
irregularly  inserted. 

20  KAN.  271,  8CBOOOS  ▼.  TUTT,  Same  caae  on  subsequent  appeal, 
23  Kan.  181 

Claims  acainst  decedent's  estate.-^ited  in  Clawson  v.  McCune*8  Adm*r, 
20  Kan.  337,  holding  that  the  allowance  of  claims  by  the  probate  court  can  only 
be  made  after  due  notice  to  the  administrator;  Scroggs  v.  Tutt,  23  Kan.  I8l. 
holding  that  a  judgment  against  a  decedent  is  not  a  judgment  against  his  es- 
tate until  it  is  revived  against  the  administrator,  and  the  mere  filing  of  the 
transcript  in  the  probate  court  is  not  the  beginning  of  an  action  against  the 
estate;  Gunning  v.  Board  of  Com'rs  of  Wyandotte  County,  81  Kan.  708,  10« 
Pac.  990,  holding  that  a  judgment  against  a  county  is  a  claim  that  must  be 
submitted  to  the  auditor  like  other  demands  for  money*  as  a  condition  precedent 
to  a  suit. 

20  KAN.  276,  MITCHXXIi  ▼•  STUXIHGS 

Newly  disoorered  eridence.— Cited  in  Carson,  Pirie,  Scott  &  Co.  ▼.  C.  M. 
Henderson  &  Co.,  34  Kan.  404,  8  Pac.  727,  holding  that,  before  a  new  trial  will 
be  granted  on  the  ground  of  newly  discovered  evidence,  it  most-  affirmatively  ap- 
pear that  it  was  through  no  want  of  diligence  that  the  evidence  was  not  dis- 
covered and  produced  at  the  trial. 

20  KAN.  280,  BAIJ>WIN  ▼.  SQUIRES 

20  KAN.  285,  LATHROP  ▼.  DAVfiNPOBT 

Bnrden  of  proTin^  tender  or  payment^«-^ited  In  Bates  T.  Lyman,  35 
Kan.  684,  12  Pac.  33,  holding  that  a  party  pleading  a  tender  or  payment  has 
the  burden  of  proving  it. 

20  KAN.  288,  CRANE  t.  CKOUTEAU 

Conclnsiveness  of  flndlnss  of  f act.^Cited  in  Lemon  t.  Fox,  21  Kan.  152 ; 
Darlington-Miller  Lumber  Co.  v.  Lobsitz,  4  Okl.  355,  46  Pac.  481— holding  that 
findings  of  the  trial  court  on  conflicting  evidence  are  conclusive  on  the  Supremo 
Court;  Winstead  v.  Standeford,  21  Kan.  270;  Stout  ▼.  Townsend,  32  Kan.  423, 
4  Pac.  805 ;  McCann  v.  McCann,  24  Okl.  264,-  103  Pac.  094-holding  that  a 
general  finding  of  facts,  made  by  the  trial  court  on  oral  testimony,  is  a  finding 
of  everything  necessary  to  sustain  it,  and  is  conclusive  in  the  Supreme  Court 
on  all  doubtful  and  disputed  qnestions  of  fact;  Burtis  v.  Wait,  83  Kan.  478, 
6  Pac.  783,  holding^  that  a  finding  sustained  by  sufficient  evidence  will  not  be 
disturbed  by  the  Snpreme  Court. 

20  KAK^  204,  8CHAFEB  ▼•  WSAVER 

Volnntarr^  dismissal  wlthont  prejndlee«— Cited  in  Mason  t.  Ryus,  2f> 
Kan.  464,  holding  that  the  court  may  in  its  discretion  ijermit  i>lrfintiff  to  dismisa 
his  action  witliout  prejudice  after  the  testimony  has  closed,  arguments  made,  and 
instructions  finished,  but  before  the  bailiff  has  been  sworn  and  the  jury  has  rp- 
tired;  National  Hotel  Co.  v.  Crane  Bros.  Mfg.  Co.,  50  Katt.  49,  81  Pac.  682. 
holding  that  the  court  may  in  its  discretion,  alter  sustaining  a  demurrer  to  the 
evidence  and  denying  a  new  trial,  dismiss  the  action  without  prejudice;  Pugs- 
ley  V.  Chicago,  R.  I.  &  P.  R-  Co.,  69  Kan.  509,  77  Pftc.  579,  holding  that  it  is  error 
to  refuse  to  dismiss  an  action  without  prejudice  pending  a  heatiog  of  demurrer  to 
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«yidenc«  and  before  annonnceinent  is  made  that  It  is  sostained;  Didcerman  v. 
Orene,  8  Kan.  App.  795,  67  Pac.  805,  holding  the  court  may  in  its  discretion 
ifismifis  a  case  without  prejudice  after  a  final  submission  to  (he  Jury  and  a  re- 
tarn  of  findings ;  MtXiK  Life  Ins.  Go.  t.  Lakin  Tp.,  59  Fed.  989,  8  0.  G.  A.  437, 
holding  that  a  plaintiff  may  dismiss  his  action  without  prejudice  at  any  time 
before  final  submission. 

Opening  of  oase  for  futiure  CTldeiioe.— ^ited  in  Ashmead  v.  A8hmead,'2.') 
Kan.  262,  holding  that  the  court  may  Sn  its  discretion  recall  the  jury  and  open 
tlic  case  for  future  evidence. 

Submission  of  case  to  jnry.— Cited  in  Lee  v.  Hyder,  1  Kan.  App.  203,  41 
Pac  221.  holding  that,  where  there  is  any  evidencse  proving  the  facts  in  issup, 
the  question  must  be  submitted  to  the  jury ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Dit- 
nars,  3  Kan.  App.  459,  43  Pac.  833,  holding  that,  when  there  is  evidence  fairly 
tending  to  prove  every  essential  fact  necessary  to  a  recovery,  the  overruling  of  a 
demurrer  is  not  error. 

20  KAK.  298,  GOMMISSIONiaM  OF  SAI^IKE  OOUNTT  ▼.  ANDBR- 
SON,  27  AM.  REP.  171 

De  facto  and  de  Jnre  officers— Risht  to  salary.— Cited  in  Shaw  v.  Pima 
Connty,  2  Ariz.  899,  18  Pac.  273;  Boaid  of  Com'rs  of  Bl  Paso  Cooaty  v.  Robdo, 
41  Colo.  258,  95  Pac.  551,  16  L.  R.  A.  (N.  S.)  794,  124  Am.  St.  Rep.  134 ;  Hen- 
dereon  v.  Glynn,  2  Colo^  App.  303.  30  Pac.  265;  Whitalcer  v.  City  of  Topeka. 
9  Kan.  App.  213,  59  Pac.  668 ;  Steams  v.  Sims,  24  OlcL  623,  104  Pac.  44,  24 
I^  R.  A.  (N.  S.)  475 ;    Samuels  v.  Town  of  Harrington,  43  Wa^h.  603,  86  Pao.  ^ 

1071,  117  Am.  St  Rep.  1075— holding  that,  where  the  salary  has  been  paid  to  "^^^ 

the  de  facto  officer  it  cannot  be  collected  from  the  municipality  by  the  officer  de  ^ 

jure. 

Cited  in  notes  in  27  Am.  Rep.  754;  10  Am.  St.  Rep.  284— on  ri^^ht  of  officer 
de  jure  to  salaiy ;  in  140  Am.  St.  Rep.  191,  on  de  facto  officers ;  in  19  L.  R.  A. 
689,  on  effect  of  payment  to  de  facto  officer  upon  right  of  officer  de  jure  to 
salary. 

20  KAK.  304,  MASTIH  ▼.  GRAHAM 

20  KAlf .  806»  STATE  ▼.  SKTDEB 
Jvry— Miaoondiict,  separation;  or  disqnalifleation  aa  groniid  for  now 

triaI.-Cited  in  Ogden  v.  United  States,  112  Fed.  523,  50  C.  C.  A.  380, 
holding  that  a  new  trial  mnst  be  granted  on  the  ground  of  misconduct  of  the 
officer  in  charge  handing  the  jury  the  indictment  with  an  indorsement  of  a  ver< 
diet  of  guilty  rendered  by  a  former  jury,  without  showing  that  the  indorsement 
was  read  by  any  juror;  Colt  v.  United  States,  100  Fed.  305,  111  C.  C.  A.  205, 
holding  that  the  misconduct  of  a  juror  in  procuring  from  the  bailiff  a  copy  of  the 
statutes  while  deliberating  was  not  ground  for  new  trial,  where  it  did  not  appeal 
that  the  misconduct  influenced  the  verdict;  State  v.  Brown,  22  Kan.  222.  hold- 
ing that  a  verdict  of  guilty  must  be  set  aside  for  the  misconduct  of  the  bailiff  in 
charge  of  the  jury  entering  the  jury  room  during  the  deliberations  and  reading 
portions  of  the  charge;  State  v.  Lantz,  23  Kan.  728,  38  Am.  Rep.  215,  holding 
that  a  conviction  will  be  set  aside  for  misconduct  of  bailiff,  passing  at  the 
njquest  of  a  juror  a  county  atlas  examined  by  the  Jury ;  State  v.  Bailey,  32 
Kan.  83,  3  Pac.  769,  holding  that  a  new  trial  on  the  ground  of  the  misconduct 
ef  the  jury  and  bailiffs  was  properly  denied  when  the  misconduct,  consisting  of 
the  baililfs  entering  the  jury  room,  the  jury  separating  before  rendering  a  ver- 
dict, and  also  eating,  did  not  prejudice  accused;  Pracht  v.  Wbittridge,  44  Kan. 
710,  25  Pac.  192,  holding  that  a  new  trial  on  the  ground  of  the  jury  separating 
after  the  submission  of  the  case  and  going  to  supper  and  dinner  without  being 
admonished  by  the  court  must  be  grantedi  in  the  absence  of  a  showing  that  tlie 
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rights  of  the  defeated  party  were  not  prejudiced;  State  y.  Snodgrass,  52  Kan. 
174,  34  Pae.  750,  holding  that  accused,  bringing  up  so  much  of  the  record  as  shows 
that  he  was  not  given  a  trial  by  a  legally  constituted  jury  because  of  .fixed  opin-, 
ions  of  jurors,  affirmatively  shows  error,  requiring  a  reversal,  unless  the  record 
shows  nonprejudicial  error;  State  v.  Burton,  65  Kan.  704,  70  Pac.  640,  holding 
that  a  verdict  must  be  set  aside  because  a  juror  in  a  capital  case  made  a  state-, 
ment  to  his  fellow  jurors  of  material  matters  outside  the  evidence  prejudicial  to 
accused,  unless  it  clearly  appears  that  he  suffered  no  prejudice ;  Mattox  y.  United 
States,  146  U.  S.  140.  13  Sup.  Ct.  50,  36  L.  Ed.  917,  holding  that  private  com- 
munications, possibly  prejudicial,  between  jurors'  and  third  persons,  or  witnesses 
or  the  officer  in  charge  invalidate  the  verdict,  at  least  unless  their  harmlessness- 
is  made  to  appear. 
Cited  in  note  in  36  Am.  Rep.  441,  on  improper  influence  on  jury. 

20  KAN.  81 1»  STATE  ▼.  ABAMS 

Chanse  of  ▼enne.— Cited  in  State  v.  Furbeck,  29  Kan.  532,  holding  that  a 
change  of  venue  does  not  rest  on  the  mere  affidavit  of  accused;  State  v.  Knadler, 
40  Kan.  359,  19  Pac.  923,  holding  that  the  court, in  rnling  on  applications  for 
change  of  venue  has  some  discretion. 

OMttiaiuuMe.— Cited  in  State  v.  Schoenewald,  26  Kan.  288,  on  application  for 
a  continuance ;  State  v.  Hartley,  48  Kan.  421,  29  Pac.  701,  holding  that,  when  the 
facts  alleged  in  the  affidavit  for  continuance  are  admitted  as  depositions  of  the 
absent  witnesses,  a  continuance  is  properly  denied. 

Eridenoe  of  other  offenses.— Cited  in  Jones  v.  United  States,  179  Fed.  584, 
103  C.  C.  A.  142,  holding  that,'  on  a  trial  for  conspiracy  to  defraud  the  United 
States  of  public  lands,  evidence  that  accused  had  previously  been  engaged  in  the 
illegal  acquisition  of  public  lands  elsewhere  by  a  different  method  was  admissible 
to  show  intent  and  design;  Dyar  v.  United  States,  186  Fed.  614,  108  C.  O.  A. 
478,  holding  that,  on  a  trial  for  using  mails  to  defraud,  evidence  of  accused's 
conviction  of  other  offenses  was  inadmissible,  where  his  character  was  not  in 
issue;  State  v.  Bums,  35  Kan.  387,  11'  Pac.  161,  holding  that,  on  a  trial  for 
willfully  disturbing  the  peace  on  a  particular  day,  prior  conduct  of  accused  of  a 
similar  character  may  be  shown  to  prove  willfulness ;  State  v.*  Stevens,  56  Kan. 
720,  44  Pac.  992,  holding  that,  where  the  infoimation  ofaaq^ta  a  single  felony, 
the  evidence  must  be  confined  to  it  alone,  unless  it  is  necessarily  connected  with 
another  offense;  State  v.  Franklin,  69  Kan.  798,  77  Pac.  588;  State  v.  Hans- 
ford, 81  Kan.  300,  106  Pac.  738 ;  State  v.  Hetrick,  84  Kan.  157,  113  Pac  383,  34 
L*.  R.  A,  (N.  S.)  642-T7-holding  that  evidence  indicative  of  guilt  cannot  be  excluded 
merely  because  tending  to  ptrove  another  independent  crime;  People  v.  Rogers,  71. 
Gal.  565,  12  ^ac.  679 ;  State  v.  Lowe.  6  Kan.  App.  110,  50  Pac.  912— holding  that 
evidence  of  other  offenses  i^  admissible  to  show  motion  and  intent,  or  any  otjUer 
material  fact';  State  v.  Geddes,  22  Mont.  68,  55  Pac.  919,  holding  that  an  infor- 
mation 'filed  by  accused  .charging  an  assault  on  decedent  and  the  complaint  in  a 
civil  action  by  decedent  against  accused  wei^  admissible  to  show  motive ;  State 
v.,  Roberts,  28  Nev.  350,  82  Pac.  100,  holding  that,  on  a  trial  for  muider,  evi- 
dence of  the  presence  of  accused  at  the.  scene  of  the  crime  was  admissible,  though 
it  proved  another  offense. 

Cited  in  note  in  62  L.  R.  A.  199,  327,  on  evidence  of  other  crimes  in  criminal 
cases. 

Absence  of  aoousod  or  of  Jndgo  dvriiic  trials— Cited  in  State  y.  Gromes, 
9  Kan.  App.  63,  57  Pac.  262,  holding  that  accused,  willfully  absenting  himaolf 
during  the  trial  in  justice's  court,  does  not  thereby  oust  the  justice  of  Jurisdiction 
to  render  judgment  on  the  verdict. 

Cited  in  note  in  28  Am.  Dec.  631,  on  presence  of  accused  at  trial;  in  122 
St.  Rep.  727,  on  absence  of  judge  dujring  triaL 


19  NOTES  ON  KANSAS  REPORTS  (  (806-^1 

View  lijr  Jury-JPresenoe  of  acoitsed  and  jiid|^e.«-<!!ite(I  in  Blias  ▼.  Ter- 
ritoo',  9  Ariz.  1,  76  Pic.  605,  11  Ann.  Cas.  1153;  State  ▼.  Reed,  8  Idaho,  764, 
35  Pbic.  706 ;  State  v.  Hartley,  22  Nev.  342,  40  Pac.  372,  28  Ia  R.  A.  38 ;  State 
V.  Ah  Lee,  8  Or.  214;  State  v.  Lee  Doon,  7  Wash.  308,  34  Pac  1108*4iolding 
that  it  is  not  error  to  permit  a  view  without  the  presence  of  accused,  not  suggest- 
ing  that  he  desires  to  be  present;  PeopJe  t.  White,  5  Cal.  App.  329,  90  Pac. 
471,  holding  that  accused  is  of  right  entitled  to  have  the  judge  present  at  a  view 
by  the  jury;  State  v.  Furbeck,  29  Kan.  532,  holding  that,  while  the  court  may 
on  request  send  tHe  Jury  <mt  to  view  the  place  fb.  which  any  material  iact  oc- 
curred, it  niay  refuse  to  delay  the  trial  for  the  larceny  of  wheat  to  examine  the 
wheat  itself ;  Hays  v.  Territory,  7  Okl.  15,  54  Paa  300,  holding  that  the  taking 
of  testimony  while  the  jury  is  viewing  the  premises  if  erroneous;  State  v.  Mor- 
tensen,  26  Utah,  312,  73  Pac  562,  633,  holding  that  accused  need  not  be  personal- 
ly present  at  a  view  by  the  jury. 

Cit^  in  notes  in  42  U  R.  A.  380 ;  92  Am.  Dec.  344— on  view  by  jpourt  or  jury ; 
in  41  L.  K.  A.  564,  on  validity  of  proceedings  in  course  of  trial  outside  of  court- 
room. .  -^^  o  , 

WaiTer  of  richts  of  partiea.~Cited  in  State  v.  Blackman,  3^  K^n.  615,  5 
Pac.  178 ;  Hammond  v.  St^te,  3  Wash.  171,  28  Pac.  334— holding  that  accused, 
waiving  anaignment,  pleading  not  guilty,  and  going  to  trial  on  the  merits  without 
objection  to  the  sufficiency  of  the  information  qr  verification,  waives  irregulai:i- 
ties  as  to  the  sufficiency  of  the  verification;    State  v.  Burrows,  33  Kan.  10,  5  j^ 

Pac.  449,  holding  that  a  party  introducing  in  evidence  testimony  taken  outside  f 

of  the  county  in  proceedings  in  aid  of  execution  cannot  thereafter  object  to  the  '^ 

testimony ;    State  v.  Foulk,  57  Kan.  255,  45  Pac.  603,  holding  that  the  testimony  ^^ 

of  a  witness  on  a  former  trial  cannot  be  read  against  accus^,  unless  he  con- 
sents  and  waives  his  right  to  face  the  witnesses ;  In  re  Taliey,  4  Okl.  Cr.  398,  112 
Pac.  36,  31  I^.  R.  A.  (N.  S.)  805»  holding  that  an  unverified  information  charging  a 
misdemeanor  is  sufficient,  if  not  properly  challenged;  State  v.  Mortensen,  26 
rtah,  312,  73  Pac.  562,  633,  holding  that  a  defendant,  stipulating  in  open  court 
that  if  a  witness  was  present  he  would  testify  to  certain  facts,  which  should  be 
received  iri  evidence,  could  not  object  to  the  admiixsibn  of  the  facts  as  violative  of 
the  constitutional  right  to  be  confronted  by  the  witnesses. 

Limited  in  State  v.  Way,  76  Kan.  928,  93  Pac.  169,  14  L.  "R.  A.  (N..  S.)  603, 
holding  that  accused,  at  liberty  on  bond,  may  waive  the  right  to  be  present  at  the 
return  of  the  verdict  secured  by  statute. 

Testimoiiy  of  aecomplioe.— Cited  in  State  v.  Patterson,  52  Kan.  335,  34 
Pac.  784,  holding  that,  though  the  uncorroborated  testimony  of  an  accomplice  is 
legally  sufficient  to  sustain  a  verdict,  the  court  on  request  must  charge  not  to 
convict  on  the  testimony  of  an  accomplice,  unless  corroborated  in  some  material 
fact;  State  v.  Greenburg,  59  Kan.  404,  53  Pac.  61,  holding  that  the  degree  of 
credit  which  ought  to  be  given  to  the  testimony  of  an  accomplice  is  exclusively 
for  the  jury,  but  great  caution  should  be  used  in  weighing  it,  and  the  jury  should 
not  convict  on'  it,  unless  corroborated  in  some  material  point. 

Verdict— SnAcienoy.— Questioned  in  State  v.  Scarlett,  57  Kan.  252,  45  Pac. 
602,  holding  that  every  offense  included  in  a  criminal  charge  must  be  treated  as  a 
dejjree  of  the  major  offense,  and  the  jury  must  specify  in  their  verdict  the  degree. 

Cited  in  State  v.  Roberts,  67  Kan.  631,  73  Pac.  905,  holding  that  ^tiere  the 
crime  charged  was  an  independent  one  created  by  statute,  without  degrees,  the 
verdict  need  not  designate  the  degree  of  the  o^ense;  In  te  McLean,  84  Kan.  852. 
115  Pac  647,  35  L.  R.  A.  (N.  S.)  653,  holding  that  it  is  only  where  the  infor- 
QULtioQ  charges  different  degrees  of  an  ofiPense  that  ttie  statute  requiring  the  jury  • 
to  specify  in  t^e  velrdict  tHe  degree  !t>'f  the  crime  applies,  and  a  verdict  that  ac- 
cused is  guilty  of 'la'tc^njr  of  goods'  worth  more  than  $20  ia  good  as  a  verdict  of 
guilty  of  gtiind*lftKf<eAyl~  ^      •  "  «  -^..  <^.    ...        ..,..,  yi     ,  :.,.i  ..  .  ;.  ,«  .; 
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Oompttlsory  attendamee  of  witnesses^— <!;ited  in  note  in  8  L.  R.  A.  (N.  S.) 
510,  on  power  to  regulate  or  restrict  conJBtitntional  right  of  accused  to  compulsory 
attendance  of  witnesses. 

"WmivT  of  TorifloatioB.— Cited  in  note  in  31  L.  R.  A.  (N.  S.)  807,  on  waiyer 
of  yerification. 

Oiroumstaatlal  oyidenee^— Cited  in  note  in  81  Am.  Dec  503  (par.  2),  on  cir- 
cumstantial evidence. 

20  KAN.  320,  DOOUTTIiE  t.  ATCHISON,  T.  *  8*  F.  &.  OO. 

Harmless  error.— Cited  in  Whittaker  y.  Voorhees,  38  Kan.  71,  15  Pac  874, 
holding  that  the  error  in  suppressing  a  deposition  was  not  reyersible,  where  the 
deposition  was  indefinite  and  of  but  little  consequence. 

20  KAN.  337,  CIiAlXTSON  ▼.  MeOTTNE'S  ABITR 

Deoedent's  Estate— Barrins  of  elaims^-Cited  in  Scrogga  y.  Tutt,  23  Kan.. 
181,  holding  that  a  claim  against  a  decedent's  estate,  not  sued  on  within  three 
years  after  the  administrator's  bond  is  given,  is  barred,  provided  the  administra- 
tor gives  proper  notice  of  his  appointment. 

Same— Power  of  administrator  to  eompromise  olaiats^— Cited  in  ^tna 
Life  Ins.  Co.  v.  Swayze,  30  Kan.  118,  1  Pac.  30^  holding  that  an  administrator 
may  not,  without  the  consent  of  the  court,  compromise  any  claim  of  the  estate 
in  his  hands  to  be  administered. 

Same— Statement  of  claims.— Cited  in  note  in  130  Am.  St  Rep.  318,  otk  ' 

statement  of  claims  against  estates  of  decedents. 

Limitation  of  aotions—Aoknowledsment.— Cited  in  Ft.  Scott  y.  Hickman^ 
112  U.  S.  150,  5  Sup.  Ct.  66,  28  L.  Ed.  636,  holding  that  an  acknowledgment^ 
to  remove  the  statutory  bar,  must  be  made  to  the  creditor,  or  some  one  acting 
for  or  representing  him;  King  v.  City  of  Frankfort,  2  Kan.  App.  530,  43  Pac. 
983,  holding  that  an  acknowledgment  which  removes  the  bar  of  limitations  on  a 
city  warrant  issued  in  payment  for  a  sidewalk  must  acknowledge  a  subsisting 
liability  and  must  be  made  to  the  holder  thereof  or  his  representative. 

Cited  in  note  in  25  L.  R.  A.  (N.  S.)  807,  on  person  to  whom  acknowledgment 
or  new  promise  must  be  made  to  toll  statute  or  remove  bar  of  limitations. 

ZO  KAN.  346,  RICHARDSON  t.  MoKIM 

Several  notes  secured  by  one  mortsage  and  rights  of  parties.— Cited  in 

Aultman -Taylor  Co.  v.  McGeorge,  31  Kan.  329,  2  Pac.  778,  holding  that,  when  two 
or  more  notes  secured  by  a  single  mortgage  fall  due  at  different  times,  they  roust 
be  paid  out  of  the  mortgage  fund  in  order  of  maturity,  unless  agreement  or  para- 
mount equity  requires  a  different  order  of  payment;  Corbin  v.  Kincaid,  33  Kan. 
640,  7  Pac.  145;  Robinson  v.  R.  J.  Waddell  &  Co.,  53  Kan.  402,  36  Pac  730. 

Cited  in  note  in  38  Am.  Dec  441,  on  assignment  to  different  persons  of  notes 
secured  by  same  mortgage;  in  24  L.  R.  A.  804,  on  priority  of  notes  falling  due 
at  different  times  secured  by  same  mortgage. 

Parties  in  Snpreme  Conrt  on  reyiew.*Cited  in  Appeal  of  Browne,  30  Kan. 
331,  1  Pac.  78,  holding  that  a  party  bringing  a  case  into  the  Supreme  Court  on 
error  to  review  a  judgment  of  the  district  court  in  proceedings  by  a  surveyor 
making  a  survey  of  a  tract  of  land  must  make  all  persons  parties  who  were  par- 
ties to  the  original  survey  or  who  were  parties  in  the  district  court;  J.  M.  W. 
Jones  Stationery  &  Paper  Co.  y.  Hentig,  31  Kan.  317,  1  Pac  529,  on  the  Su- 
preme Court  dismissing  the  case  for  the  failure  of  plaintiff  in  error  to  make  all 
persons  in  interest  parties;  McPherson  v.  Storch,  49  Kan.  313,  30  Pac.  480» 
holding  that,  where  a  judgment  is  joint  and  its  provisions  are  so  interdependent 
that  it  canhot  be  reversed  without  affecting  all,  all  must  be  made  parties;  Barber 
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Asphalt  PaTinff  Co.  t.  Botslord,  50  Kan.  331, 31  Pac.  1106,  holding  that  the  absence 
of  a  party  to  a  joint  jddgment,  who  will  be  affected  by  a  modification  or  reverBal, 
defeats  Juriadiction  of  the  Supreme  Court;  3teele  &  Walker  y.  Baum,  51  Kan.  165, 
32  Pac.  918,  boiding  that  a  petition  in  error  must  be  dismissed  when  a  party  inter- 
ested adversely  to  plaintiff  in  error  is  not  made  a  party  and  more  than  a  year  has 
expired  since  the  date  of  the  judgment;  Pierce  v.  Downey,  56  Kan.  250,  43  Pac. 
223,  holding  a  purchaser  subject  to  a  mortgage  and  the  mortgagee  necessary 
parties  in  a  proceeding  to  reverse  an  order  glinting  a  new  trial  after  judgment 
for  plaintiff  in  ejectment,  the  purchaser  acquiring  title  pending  the  action  and 
he  and  the  mortgagee  being  made  parties  after  the  granting  of  the  new  trial; 
Bichardson  y.  Great  Western  Mfg.  Co.,  3  Kan.  App.  445,  43  Paci  809,  holding 
that  a  case  will  be  dismissed  for  want  of  necessary  parties  only  when  it  is  made 
to  appear  that  the  decision  of  the  court  might  prejudicially  affect  the  rights  of 
some  persons  not  before  it;  Board  of  Comers  of  Logan  County  y.  Harvey,  5 
Okl.  468,  49  Pac.  1006,  holding  that  all  parties  who  will  be  affected  by  a  reversal 
of  the  judgment,  or  who  are  necessaiy  to  protect  the  rights  of  others,  must  be 
made  parties  in  the  Supreme  Court,  but  persons  not  parties  in  the  trial  court  need 
not  be  seryed  with  case-made  or  brought  into  the  Supreme  Court. 

20  KAH.  353,  CENTRAI.  BRANCH  B»  OO.  t.  UUL 

XdaUUty  •£  railvottda  fcor  tajiwy  to  stook^Cited  in  Atchison,  T.  &  S.  F. 
B.  Co.  y.  Hegwir,  21  Kan.  622,  holding  that  an  admission  in  an  agreed  statement 
of  facts  tiiat  swine  killed  by  a  railroad  were  running  at  large  in  violation  of  law 
raises  the  presumption  that  they  were  at  large  with  the  permission  of  the  owner, 
relieving  the  railroad  from  liability;    Kansas  Pac.  By.  Co.  y.  Landis,  24  Kan.  i^ 

406,  holding  that  the  obligation  of  an  owner  to  confine  his  animals  and  of  a  N^ 

railroad  company  to  fence  its  right  of  way  are  equal,  and  an  owner  who  disre- 
garda  the  law  may  not  recover  from  a  company  not  guilty  of  any  negligence, 
except  in  not  fencing  its  track;  Leavenworth,  T.  &  S.  W.  Hy.  Co.  v.  Forbes, 
37  Kan.  445,  15  Pae.  605,  on  correctness  of  instructions  defining  the  liability  of 
laiiroads  for  killing  stock;'  lola  Electric  B.  Co.  v.  Jackson,  70  Kan.  791,  79 
Pac.  662,  holding  that,  when  a  cow  rightfully  in  an  inclosed  field  through  which  a 
railroad  company  operated  an  unfenced  railroad  passed  on  the  railroad  and  was 
killed  by  a  car,  the  company  was  liable. 

Distinguished  in  Sherman  v.  Anderson,  27  Kan.  333,  41  Am.  Bep.  414,  holding 
that  an  owner,  violating  no  statute  in  permitting  bis  cattle  to  go  at  large,  is  not 
liable  for  the  death  of  a  fireman  in  a  derailment  of  the  engine  and  tender  on  strik- 
ing a  steer  on  the  track;  Atchison,  T.  &  S.  F.  B.  Co.  y.  Biggs,  31  Kan.  622,  3 
Pac.  805,  holding  that  an  owner  in  a  county  in  which  the  herd  law  of  1872  is  in 
force  may  recover  from  a*  railroad  company  failing  to  fence  its  track  through  his 
land  for  killing  animals  kept  on  the  land  and  straying  on  the  track;  Missouri 
Pac.  By.  Co.  v.  Bradshaw,  33  Kan.  533,  6  Pac.  917;  Missouri  Pac.  By.  Co.  v. 
Johnston,  35  Kan.  58,  10  Pac.  103 — hoMing  that,  when  an  animal  confined  on  the 
owner's  farm  inclosed  with  a  lawful  fence  escaped  without  the  owner's  fault  in 
the  nighttime  and  wandered  into  a  public  highway  and  then  onto  unfenced  land 
of  a  railroad  company  and  was  killed  by  a  train,  the  company  was  liable. 

Cited  in  note  in  49  Am.  Dec.  271,  on  liability  for  injuries  to  cattle  trespassing 
on  railroad  track. 

Violation  of  atatuto— PHvate  aotioii.^-Cited  in  note  in  9  L.  B.  A.  (N.  S.) 
354,  on  private  action  for  yiolation  of  statute  not  expressly  conferring  iti 

20  KAK.  367,  BAITDER'S  HEIRS  ▼.  BRTAK 

20  KAH.  871,  GARVIN  t.  JENNERSOM 

Presunpiioas  of  power  of  pro  ton.  Jmdce.*-Cited  in  Swearingen  y.  Bow- 
ser, 37  Kan.  120,  14  Pac.  436,  holding  that,  in  the  absence  of  proof  to  the  con- 
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trary,  the  Sapreme  Court  must  asenme  that  a  -judge  pro  tern.,-  holding  court,  was 
properly  holding  court  •  .  -,  . 

Computation  of  timo— Ezolnsion  of  first  or  last  da3r.«-I>lstingui8faed  in 
Northrop  V.  Cooper,  23  Kan.  432,  holding  that,  under  the  statute  requiring  pub- 
lication of  notice  of  sale  for  at  least  30  daya  before  the  day  of  sale,  the  day  of 
the  first  publicati(Hi  will  be  included,  but  the  day  of  sale  excluded;  Warner  t. 
Bucher,  24  Kan.  478,  holding  that  under  the  statute  for  continuance  for  service 
by  publication  in  attachment  against  a  nonresident  for  a  period  not  less  than  30 
or  more  than  40  days,  the  day  of  continuance  must  be  excluded,  but  the  day  of 
trial  included;  Scbults  v.  American  Clock  Co.,  39  Kan.  334,  18  Pac.  221,  holding 
that  the  day  of  service  of  summons  issued  by  a  justice  of  the  peace  must  be  ex- 
cluded, but  the  day  of  appearance  included  Jin  computing  the  dme  of  service; 
Howbert  v.  Heyle,  47  Kan.  58,  27  Pac.  116,  holding  tha;t,  where  petitloh  and  no- 
tice we^e  served  on  April  isth  for  hear^ig  on  April  28th,  the  notice  was  served 
at  least  10  days  prior  to  the  time  fixed.. 

Cited  in  note  in  49  L.  B.  A.  218,  222,  234,  239,  pn  first  and  last  days  in  com- 
putation of  time, 

20  KAN.  374,  MATKES  ▼.  VXAIS 

Piiblio  or  IitdlAiK  lands— ConTeymnoo  or  >Meinttloa^'  ■  Citei  in  Briggs  v. 
Sample,  43  Fed.  102,  10  L.  R.  A.  132;  Baldwin  v.  Lellson,  6  Kan.  App.  II4  .49 
Pac.  619— holding  that  under  treaty 'with  Kickapoo  Indians,  a  conveyanca  by  an 
Indian  made  before  patent  is  ineffectual  to  convey  the  land;  McQannon  v.  Straight- 
lege,  32  Kan.  524,  4  Pac.  1042,  on  power '  to  regulate  the  mode  >  of  conveyance 
of  lands  of  the  United  States,  or  Indians,  or  both,  free  from  state 'Statutes;  Mc- 
Gannon  v.  Straightlege,  37  Kan.  87,  14  Pac.  452,  holding  that  Laws  1874,  c*  79, 
providing  that  a  purchaser  from  an  Indian  cannot  be  evicted  >  by  a  subsequent 
purchaser  until  he  has  repaid  the  prior  purchase  price,  is  void  until  the  Indian 
title  is  extinguished;  Sheldon  v.  Donohoe,  40  Kan.  346,  19  Pac.  901*  holding  that 
one  prohibited  by  treaty  with  Indiana  from  taking  title  cannot  acquire  title  by  ad» 
verse  possession,  estoppel,  or  statute  of  limitations. 

Cited  in  note  in  70  L.  B.  A.  804,  on  right  of  one  who  buyft,  or  makes  lawfuA 
entry  on,  public  land„  to  crops  and  improvements  placed  thereon  by  another. 

20  KAH.  30O,  OIiABK  ▼.  LORD 

Public  lai&da— Pateat  to  ]ielra.p-Cited  in  Hutchinson  Inv.  Co.  v.  Caldwell, 
152  U.  S.  65,  14  Sup.  Ct.  504,  38  L.  Ed.  356,  holding  that  illegitimate  chUdren, 
entitled  under  state  laws  to  inherit  from  the  father,  are  heirs  within  the  statute 
that  an  entry  on  the  death  of  the  pre-emptor  shall  be  made  in  favor  of  his  heirs; 
Caldwell  v.  Miller,  44  Kan.  12,  23  Pac.  946,  holding  that  the  question  of  heirs  in 
a  patent  granting  land  to  the  heirs  of  the  deceased  pre-emptor  is  determined  hy 
the  laws  of  the  state;  De  Graffenreid  v.  Iowa  Land  &  Trust  Co.,  20  OkL  687, 
95  Pac.  624,  on  question  of  heirs  in  a  patent  issued  to  the  heirs  of  a  deceased 
Indian  selecting  her  allotment. 

Same— Alienation  of  Indian  lands.— Cited  in  Hancock  v.  Mutual  Trust  Co., 
24  Okl.  391,  103  Pac.  566,  on  alienability  of  lands  allotted  under  Act  July  1,  1902, 
c.  1362,  32  Stat  641,  in  the  name  of  a  deceased  m«mber  of  the  Choctaw  Tribe 
of  Indians, 

Admissibility  of  socondarsr  OT^denao«p— Cited  in  GUdehaus  v.  Whiting,  39 
Kan.  706,  18  Pac  916,  holding  that  the  book  of  records  in  the  register's  office 
containing  a  deed  not  acknowledged  lis  prescribed  by  statQt^i  is  eompatent  to 
prove  the  deed  lost  Qt  not  vithin  the  control  o£  the  jjMur^  offedag  the  r^ord, 
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20  KAH.  397,  KBUTZ  t.  PAOIiA  TOWN  CO.,  8*me  case  on  sulMequent 
appeal*  22  Kan.  725 

ated  in  Board  of  Cora'n  of  Miami  County  y.  WUgus,  42  Kan.  457,  22  Pac. 
615. 

ElPeet  €fk  temtlnatton  of  eorporate  axlstenoa.— Cited  in  Eagle  Chair  Co. 
r.  Kelsey,  23  Kan.  632,  holding  that  on  the  expiration  of  the  charter  a  corporation 
ceases  to  exist  for  any  purpose;  State  r,  Stormont,  24  Kan.  686,  holding  that  a 
corporation  created  by  special  act  of  the  territorial  Legislature  did  not  osase  to 
exist  on  the  admission  of  Kansas  as  a  state;  Marysville  Inv.  Co.  ▼.  Munson,  44 
Kan.  491,  24  Pac.  977,  holding  that  a  corporation  may  not,  after  it  has  ceased 
to  exist  by  statutory  limitation,  execute  a  conveyance,  and  a  deed  so  executed  is, 
on  objection,  inadmissible. 

Cited  in  note  in  33  L.  R.  A.  579,  on  period  of  existence  of  private  corporations. 

De  facto  corporations— Attaoklns  cxistenoe  of^— Cited  in  Davis  v.  Stev> 
ens,  104  Fed.  235,  holding  that  the  limitation  of  the  doctrine  that  the  validity  of 
corporate  existence  cannot  be  litigated  collaterally  is  that,  when  there  is  no  law 
under  which  a  corporation  might  exist,  the  validity  of  corporate  existence  may  be 
attacked  collaterally;  Pape  v.  Capitol  Bank  of  Topeka,  20  Kan.  440,  27  Am. 
Rep.  183,  holding  that,  where  a  de  facto  corporation  attempting  to  organize  un- 
der a  general  law  and  exercising,  unchallenged  by  the  state,  corporate  powers, 
sues  on  a  note  purchased  by  it,  the  question  whether  it  is  a  de  jure  corporation 
cannot  be  inquired  into;  School  District  No.  25,  Stafford  County,  v.  State,  29 
Kan.  57,  holding  that  a  school  district  was  a  de  facto  district,  notwithstanding 
irregularities  in  its  organisation;    Mendenhall  v.  Burton,  42  Kan.  570,  22  Pac.  \_ 

558,  holding  that  whether  a  city,  attempting  to  incorporate  under  a  statute,  was  \^ 

regularly,  incorporated,  cannot  be  inquired  into  collaterally  by  private  citizens. 

20  KAK.  404/  STATE  ▼.  KEFTTBUOAll  RIVER  BRIDGE  CO. 

Enf  orccniont  of  dntioc  and  contracts  by  mandauins.— Approved  in  Bright 
V.  Farmers'  HighHne  Canal  A  Reservoir  Co.,  3  Colo.  App.  170,  32  Pac.  433; 
United  States  ex  reL  Greenbrier  Coal  &  Coke  Co.  v.  Norfolk  &  W.  Ry.  Co.,  138 
Fed.  849,  holding  that  mandamus  will  not  lie  for  the  enforcement  of  mere  private 
contractual  obligations;  Morris  &  Whitehead  v.  Williams,  23  Wash.  459,  63  Pac. 
236,  holding  that  mandamus  does  not  lie  to  compel  county  commissioners  to  issue 
findings  which  they  had  agreed  to  sell,  unless  there  remained  only  a  ministerial 
doty  to  perform. 

Cited  in  note  in  13  L.  R.  A.  (N.  S.)  1084,  on  mandamus  to  enforce  contractual 
duty  of  public  service  corporation;  in  125  Am.  St.  Rep.  512,  on  duties  perform- 
ance of  which  may  be  compelled  by  mandamus, 

20  KAN.  414,  EDWARDS  t.  CART 

20  KAK.  420»  GREER  ▼.  HIOOIKS 

*  Effect  of  admission  of  imniatcHal  CTidenoc— Cited  in  De  Ford  v.  Orvis, 
42  Kan<  320,  21  Pae.  1105,  holding  that  admission  of  immaterial  evidence  is  not 
sufficient  to  reverse  a  judgment. 

Snilcicnojr  of  objcotlons  to  cTidence«F-Cited  in  Paddock  v.  Pulsifer,  43 
Kan.  718,  23  Pbc.  1049,  holding  that,  where  a  part  of  a  deposition  objected  to 
is  incompetent,  the  court,  on  motion  to  exclude  the  whole,  need  not  separate  and 
exclude  the  incompetent  part. 

ImpcacKmcnt  of  witncsses^-Cited  in  State  v.  Bartley,  48  Kan.  421,  29 
Pac.  701,  holding  that,  where  the  affidavit  in  support  of  an  application  Cor  a 
continuance  is  by  consent  of  the  parties  read  aa  the  deposition  of  the  absent 
witness,  the  witness  may  not  be  impeached  by  proof  of  contradictory  statements; 
Beno  KiU  A  liombe^  .Co.  r-  Westerfield,  26^  Nev.  332>  67  Paa  961,  69  Pac  899, 
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holding  that  a  witness  may  not  be  impeached  by  proof  of-  contradictory  state- 
ments, where  a  foundation  was  hot  laid. 

Cited  in  note  in  73  Am.  Dec.  767,  on  practice  upon  impeachincp  witnesses. 

Bona  fide  pvrol&asers  mnd  rights  of  third  persons.— Cited  in  Tucker  v. 
Vandermark,  21  Kan.  263,  holding:  that  an  attachment. levied  on  land,  the  legal 
title  to  which  is  in  defendant  as  shown  by  the  public  records,  but  which  belongs 
to  a  third  person  in  actual  possession  under  a  prior  unrecorded  deed,  does  not 
create  a  lien  as  against  tl^e  third  person;  Bruce  v.  McBee,  23  Kan.  379,  hold- 
ing that  possession  by  one  under  an  unrecorded  deed  is  notice  to  a  creditor  of 
the  grantor;  Deetjen  t.  Richter,  33  Kan.  410,  6  Pac.  595,  holding  that  a  sub- 
sequent purchaser  has  sufficient  notice  to  put  him  on  inquiry  of  the  rights  of 
a  prior  purchaser  under  an  unrecorded  deed  in  possession  by  tenants,  and  is 
not  a  bona  fide  purchaser  without  notice;  Utley  y.  Fee,  33  Kan.  683,  7  Pac. 
555,  holding  that  actual,  visible,  exclusive,  and  notorious  possession  puts  all 
I>ersons  on  inquiry;  Ely  y.  Pingr}%  56  Kan.  17,  42  Pac.  330,  holding  that  one 
did  not  occupy  the  position  of  an  innocent  and  bona  fide  purchaser  because  of 
knowledge  of  his  agent;  Gray  y.  Zellmer,  66  Kan.  514,  72  Pac.  228;  Stough 
V.  Badger  Lumber  Co.,  70  Kan.  713,  79  Pac.  737;  Kansas  City  Inv.  Co.  y. 
Fulton,  4  Kan.  App.  115,  46  Pac.  188— holding  that  open  and  notorious  posses- 
sion of  real  estate  is  constructive  notice  to  all  the  world  of  the  rights  of  the 
one  in  possession. 

Constmotive  notioe.^2!ited  in  note  in  45  Am.  Rep.  188,  on  constructive 
notice ;  in  13  L.  R.  A.  (N.  S.)  51,  54,  78,  88 ;  104  Am.  St.  Rep.  337-on  effect 
of  possession  of  real  property  as  notice. 

20  KAN.  427,  ^RTSOK  t.  SPAULDtETG 

Mandammi^— Cited  in  note  in  89  Am.  Dec.  733,  on  law  of  mandamus. 

Wl&o  may  pmrokaoe  at  tax  sale*— Cited  in  note  in  75  Am.  St  Rep.  235» 

on  who  may  purchase  and  enforce  a  tax  title. 

20  KAN.  430,  CENTRAIi  BRANCH  R.  CO.  ▼.  FRITZ,  27  AM.  REP. 
175 

Straotares  and  baildinso— 'Wben  personaltyd— Cited  in  McDonald  y. 
Shepard,  25  Kan.  112 ;  Board  of  Com'rs  of  Rush  County  y.  Stnhbs,  25  Kan.  322 ; 
Oregon  Ry.  &  Nav.  Co.  v.  Mosier,  14  Or.  619,  13  Pac.  300,  58  Am.  Rep.  821- 
on  question  when  structures  and  houses  resting  on  solid  foundations  are  only 
personal  property;  Green  y.  Chicago,  R.  I.  &  P.  R.  Co.,  8  Kan.  App.  611,  56 
Pac.  136,  holding  that,  if  by  reason  of  the  severance  of  a  lathe  from  realty  it 
became  personalty,  it  could  be  retaken  by  replevin;  Eldridge  v.  Hoefer,  45  Or. 
239,  77  Pac.  874,  holding  that  a  tenant  wrongfully  ousted  may  re-enter  within 
a  reasonable  time  and  remove  improvements  put  on  the  premises  by  him,  not 
injuring  the  freehold. 

Cited  in  note  in  14  L.  R.  A.  (N.  S.)  435,  on  right  of  owner  or  lienor  of  build- 
ing wrongfully  removed  and  attached  to  land  of  third  person. 

20  KAN.  440,  PAPE  t.  OAPITOIi  BANK  OF  TOPEKA,  27  AM.  REP. 

183 

Constraotion  of  oonstitational  yrorisions^— Oited  in  Fischer  y.  Moore, 
69  Kan.  191,  76  Pac.  403;  State  v.  Monahan,  72  Kan.  492,  84  Pac.  130,  115 
.:Vm.  St.  Rep.  224,  7  Ann.  Cas.  661 — on  the  power  of  the  court  to  construe  a 
constitutional  provision. 

Corporations— Powers.— Cited  in  State  v.  Topeka  Water  Co.,  61  Kan.  647, 
60  Pac.  337,  on  the  interpretation  of  powers  of  a  corporation. 

Same— BankiBs  oorporationsw— Cited  in  Danforth  y.  National  State  Bank 
of  Elizabeth,  48  Fed.  271,  1  C.  C.  A.  62,  17  L.  R.  A.  622;  Morris  v.  Third 
Nat.  Bank  of  Springfield*  Mass.,  142  Fed.  25,  73  Oj  G.  A.  2U^holdl]i«  that. 
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in  the  business  cff  banking,  discount  in  the  ordiniury  aoceptation  of  tbe  term  in- 
dades  purchase  as  well  as  loan;  Blaker  v.  Hood  &  Kincaids,  53  Kan.  409,  36 
Pae.  1115,  24  L.  R,  A,  854,  holdini?  that  the  provision  of  the  Constitution  au- 
thorizing the  organization  and  control  of  banks  of  circulation  does  not  prohibit 
the  Legislature  from  creating  banks  of  deposit  and  discount,  and  the  banking 
law  of  1891  (Laws  1891,  c.  43),  providing  for  the  organization  and  regulation 
of  banks,  except  national  banks,  is  not  invalid. 

SflBM— mtra  Tires  oontr«ota«*-Cited  in  Alexandria,  A.  &  Ft.  S.  R.  Co. 
T.  Johnson,  58  Kan.  175,  48  Pac.  847,  holding  that  a  party  guaranteeing  to  a 
railroad  company  the  repayment  of  money  expended  by  it  for  another  railroad 
company  iinder  a  contract  between  the  two  companies  may  not,  after  the  money 
has  been  expended,  rely  on  the  defense  that  the  contract  between  the  companies 
was  ultra  vires;  Harris  v.  Independence  Gas  Co.,  76  Kan.  750,  92  Pac.  112o, 
13  L.  R.  A.  (N.  S.)  1171,  holding  that  one  contracting  with  a  corporation  may 
not  obtain  a  cancellation  of  the  contract  on  the  sole  ground  that  it  is  ultra 
vires. 

Same— Mintoaaer«— 'Approved  in  El  Capitan  Land  &  Cattle  Co.  of  New  Mex- 
ico V.  Lees,  13  N.  M.  407,  86  Pac.  924,  holding  that,  when  the  complaint  on  a 
foreign  judgment  against  a  corporation  alleged  that  the  corporation  sued  was 
the  one  against  wMdi  the  judgment  was  obtained  under  an  erroneous  name,  the 
misnomer  was  no  defense. 

AmendBBeat  of  ploodlngs^—Cited  in  Grandstaff  v.  Brown.  23  Knu.  17G, 
holding  that  a  defective  petition  may  be  deemed  amended,  so  as  to  corrospond 
to  the  facts  proved;  Jung  v.  Liebert,  44  Kan.  304,  24  Pac.  474,  holding  that, 
where  an  amendment  to  a  bill  of  particulars  ought  to  be  allowed  to  conform  to 
the  proof,  the  judgment  will  not  be  reversed;  Loper  v.  State,  48  Kan.  540,  29 
Pac  687,  holding  that,  where  the  petition  is  merely  defective  or  the  variance 
in  the  proof  is  only  trivial,  the  Supreme  Court  niay  pass  on  the  case  as  if  amend- 
ed, bat  it  cannot  change  the  petition  by  allowinpr  amendments  increasing  the 
demand;  State  Bank  of  St  John  v.  Nordufif,  2  Kan.  App.  55,  43  Pac.  312, 
holding  that  if  an  amendment  to  the  petition  would  have  been  allowed  on  applica- 
tion after  the  submission  of  the  case  on  agreed  statement  of  facts,  and  defend- 
ant would  not  have  been  prejudiced  by  the  amendment,  the  Court  of  Appeals 
should  treat  the  record  as  if  the  amendment  had  been  made;  Mulhall  v.  Mulhall, 
3  Okl.  304,  41  Pac.  100,  holding  that  when  amendments  of  the  pleadings  to 
correspond  to  the  proof  should  have  been  allowed  by  the  trial  court  on  applica- 
tion therefor,  and  the  case  was  tried  without  any.  objection  to  defects '  in  the 
pleadings,  the  Supreme  Court  will  treat  the  amendment  as  having  been  made. 

De  facto  oorporation.  and  risl&t  to  question.  Talidity  of  corporate 
existence.— Cited  in  School-District  Xo.  25,  Stafford  County,  v.  State,  29  Kan. 
57,  holding  that  school  (Hstrict  was  a  de  facto  district,  notwithstanding  irreg- 
ularities in  its  organization;  McCune  Mining  Co.  v.  Adams,  35  Kan.  193,  10 
Pac  468,  holding  that  a  party  may  not  in  a  collateral  way  question  the  regularity 
of  the  organization  of  a  corporation;  Ritchie  v.  Mulvane,  39  Kan.  241,  17  Pac. 
830,  holding  that,  when  territory  was  made  a  part  de  facto  of  a  school  district, 
the  annexation  of  the  territory  must  be  considered  legal,  when  collaterally  at- 
tacked ;  State  v.  Mason,  61  Kan.  102,  58  Pac.  978,  holding  that  officers  of  a  bank 
which  attempted  to  organize  under  the  statute,  and  which  conducted  a  banking 
business  for  years  unchallenged  by  the  state,  could  not  deny  corporate  existence ; 
McLennan  v.  Hopkins,  2  Kan.  App.  260,  41  Pac.  1061,  holding  that  de  facto 
corporation  under  a  general  law  does  not  exist  where  there  has  been  no  attempt 
in  good  faith  to  comply  with  the  law,  and  where  articles  of  incorporation  were 
not  executed  or  filed  there  was  no  de  facto  coiporation ;  Kansas  Town  &  Land 
Co.  V.  City  of  Kensington,  6  Kan.  App.  247,  51  Pae.  804,  holding  that  a  private 
person  may  not  collaterally  attack  the  validity  of  the  corporate  existence  of  a 
dty  constituting  a  de  facto  corporation. 
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Diseovat  of  motes  aad  umvkrj^  Cited  in  note  in  36  Am.  Rep.  363,  on  What 
constitutes  discount  of  note;  in  16  L.  R.  A.  224,  on  purchase  of  notes  and  bills 
by  bank  as  distinguished  from  discounting ;  in  46  Am.  St  Rep.  185,  on  what 
transactions  are  nsnrions. 

20  KAH.  452»  ECTON  t.  HABLAK 

Cited  in  Osborne  v.  Young,  28  Kan.  769. 

Effect  of  posseMion  of  indorsed  nesotlaMe  Instraatent.— Cited  in  Mann 
V.  Second  Nat.  Bank,  34  Kan.  746,  10  Pac.  150;  First  Nat.  Bank  of  Ft.  Scott 
V.  Elliott,  46  Kan.  32,  26  Pac.  487;  Brook  v.  Teague,  52  Kan.  119,  84  Pac. 
347 ;  Challiss  v.  Woodburn,  2  Kan.  App.  652,  43  Pac.  792 ;  Winfield  Nat-  Bank 
V.  McWilliams,  9  Okl.  493,  60  Pac.  229— holding  that  the  mere  possession  of 
a  negotiable  instrument  payable  to  order  and  properly  indorsed  is  prima  facie 
evidence  that  the  holder  is  the  owner  and  that  he  acquired  it  in  good  faith  be- 
fore maturity  for  value  without  notice,  and  the  maker  must  prove  the  contrary. 

Cited  in  note  in  84  Am.  Dec.  403,  on  purchasers  for  value;  in  11  Am.  St. 
Rep.  323  (par.  2),  on  burden  of  proof  as  to  bona  fide  ownership;  in  17  3U  R. 
A.  326,  on  burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 

20  KAN.  455,  GITT  OF  FOBT  800TT  ▼.  BBOTHEBS 

Liability  of  city  for  defects  in  streets.^-Cited  in  note  in  20  Ia  R  A. 
(X.  S.)  619,  on  liability  of  municipality  for  defects  or  obstmctions  in  streets. 

20  KAN.  456,  CAIN  ▼.  ROBINSON 

Deed— When  effeetivev-^Jited  in  Walker  y.  Newlin,  22  Kan.  106,  holding 
that  a  deed  of  assignment  for  the  benefit  of  creditors  takes  effect  only  when 
delivered. 

Presumptions  rebuttable  by  oTldenoe.— Cited  in  Williams  y.  Fourth  Nat 
Bank  of  Wichita,  Kan.,  15  Okl.  477,  82  Pac.  496,  2  L.  R.  A.  (N.  S.)  384,  6 
Ann.  Cas.  970,  holding  that  the  presumption  created  by  statute  declaring  that 
proof  of  noncompliance  with  the  provisions  regulating  sales  of  merchandise  in 
bulk  is  not  conclusive,  but  may  be  destroyed  by  rebutting  evidence. 

ZO  KAN.  462,  BRADLEY  ▼.  PARKHUBST 

Pleadins^-SnAoiency.— Cited  in  German  Ins.  Co.  of  Freeport,  111.,  y.  Hall, 
1  Kan.  App.  43,  41  Pac  69,  holding  that  a  petition,  to  show  a  cause  of  action  on 
contract,  must  allege  facts  showing  nohperformance  by  defendant  within  the  time 
fixed  for  performance. 

Same  Manner  of  misins  objeetions.— Cited  in  First  Nat.  Bank  of  Pond 
Creek  v.  Cochran,  17  Okl.  538,  87  Pac.  855,  holding  that  an  objection  to  a  peti- 
tion on  the  ground  that  it  does  not  state  sufficient  facts  can  be  made  by  demurrer 
or  on  the  trial. 

Iiitigation  of  title  in  aetion  to  foreelose  mortgace  or  lien*' -Cited  in 

Nooner  v.  Short,  20  Kan.  624,  hold^g  that  the  question  of  adverse  and  paramoont 
title  may  be  litigated  in  an  action  to  foreclose  a  mortgage ;  Scott  v.  Morning,  23 
Kan.  253 ;  Fisher  v.  Cowles,  41  Kan.  418,  21  Pac.  228 ;  Broquet  v.  Warner,  43 
Kan.  48,  22  Pac.  1004,  19  Am.  St.  Rep.  124 ;  Redden  v.  Metzger,  46  Kan.  285, 
26  Pac  689,  26  Am.  St.  Rep.  97 ;  Milton  v.  CarroU,  68  Kan.  803,  74  Pac  1132 : 
Baldwin  y.  Gibson,  85  Kan.  267,  116  Pac.  827 ;  Case  v.  Bartholow,  21  Kan.  300— 
holding  that  a  single  lienholder  may  bring  in  as  parties  defendant  other  lien- 
holders,  and  litigate  as  against  them  the  validity  and  extent  of  their  alleged  liens ; 
Pattie  V.  Wilson,  25  Kan.  326,  ^holding  that  when  plaintiff,  suing  to  foreclose  a 
mortgage,  made  a  person  in  possession  a  defendant,  such  person  may  defend  by 
long-continued  possession,  though  his  record  title  may  fail  because  of  the  in- 
yaUdity  of  a  deed ;  Provident  Loan  Trust  Co.  v.  Mark8»  59  Kan.  230^  62  Pac  448, 
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68  AiQ.  8t  Rep.  849,  holding  that  all  penons  claiming  an  interoat  in  the  mort- 
gaged land  may  be  made  parties,  and  a  foreclosure  judgment  is  binding  on  one  who 
is  made  a  party  and  served  with  process,  and  who  makes  default ;  Sigel-Campion 
Live  Stock  Commission  Co.  v.  Haston,  81  Kan.  656,  100  Pac.  1096,  holding  that 
in  a  foredoBore  action  it  is  necessary  to  have  all  controversies  settled  concerning 
the  title  to  the  piremises,  so  that  the  purchaser  at  sheriffs  sale  will  obtain  an 
uiidiBputed  title;  Cohen  t.  Solomon,  60  Fed.  411,  holding  that  a  foreclosure  suit 
is  to  some  extent  a  proceeding  in  rem  and  the  aim  and  scope  of  the  suit  is  to 
seise  the  rem  and  convey  it  discharged  of  all  claims  and  liens. 

Disapproved  in  Oates  v.  Shuey,  25  Wash.  597,  66  Pac.  58,  holding  that  questions 
of  paramount  title  cannot  be  litigated  in  a  foreclosure  suit,  and  a  wife  who  Joined 
in  the  execution  of.  the  note  and  was  made  a  party  to  the  suit  to  foreclose  the 
mortgage  securing  the  note  is  not  bound  by  the  decree  adjudging  that  the  hus- 
bsnd  was  the  sole  owner. 

Cited  in  note  in  89  Am.  Dec.  435,  on  actions  in  which  title  to  realty  may  be 
tried  or  questioned :  in  68  Am.  St  Rep.  357,  on  litigation  of  paramount  title  in 
rait  to  foreclose  mortgage. 

Blffht  t0  Jmry  tvlnl.— Cited  in  State  Journal  Co.  y.  Commonwealth  Co.,  43 
Kan.  08,  22  Pac.  982,  holding  that  defendant,  who  denies  under  oath  the  execution 
of  the  note  secured  by  a  chattel  mortgage,  is  entitled  to  a  jury  trial  in  an  action 
on  the  note  and  to  foreclose  the  mortgage,  and  for  a  personal  judgment  against 
defendant;  Busenbark  v.  Park,  6  Kan.  App.  1,  49  Pac.  682,  holding  that  a  de- 
fendant in  a  foreclosure  action,  who  avers  ownership  and  possession,  and  actual 
knowledge  by  the  mortgagor  at  the  time  of  the  taking  of  the  mortgage  of  defend- 
ant's claim  of  title  and  possession,  is  entitled  to  a  jury  trial ;  Maas  v.  Dunmyer, 
21  Oil.  434,  96  P.  591,  holding  that  a  defendant  in  a  mortgage  foreclosure  action, 
who  seeks  by  his  cross-petition  to  set  up  a  cause  of  action  for  affirmative  relief, 
which  only  equity  can  give,  is  not  entitled  to  a  jury  trial  as  a  matter  of  right. 

Vmlidlty  of  yaient  for  pvliUe  laacl.-Oited  in  Richards  t.  Griffith,  57  Kan. 
234,  45  Pac.  600,  holding  that  a  patent  for  public  land  is  prima  facie  valid,  and 
implies  the  existence  of  every  fact  essential  to  its  validity. 

20  KAK.  474,  STETTAUEB  ▼•  CABNEY 

Partaershiy  tanuasaetions.-- Cited  in  Jones  v.  Davies.  60  Kan.  309,  56  Pac. 
484,  72  Am.  St.  Rep.  354,  holding  that,  when  there  is  i^  joint  purchase  with  a 
view  to  a  joint  sale  on  joint  account,  and  a  communion  of  profit  and  loss,  it  will 
ordinarily  constitute  a  partnership  transaction. 

Error,  writ  of— New  trial.^Cited  in  Ritchie  v.  Kansas,  N.  ft  D.  Ry.  Co.,  55 
Kan.  36,  39  Pac.  718,  holding  that,  where  all  questions  of  fact  are  eliminated, 
iMues  of  law  on  a  written  statement  of  facts  are  reviewable  In  the  Supreme 
Court  without  a  new  trial. 

Saaio— Gross-petition  in  error.— Cited  in  Scully  v.  Smith,  66  Kan.  265,  71 
Pac.  519»  holding  that,  where  the  case-made  presents  matter  affecting  the  jiidg: 
nient  to  be  reviewed,  which  defendant  in  error  claims  entitled  him  to  affirmative 
relief,  he  must  assert  his  rights  by  means  of  a  cross-petition  in  error;  Stanard 
T.  Sampson,  23  Okl.  13,  99  Pac.  796. 

20  KAH.  497,  8ABBAOH  ▼•  JONS8 

liaMlitjr  of  nmkers  aad  indorsers  of  notes.— Cited  in  Talley  t.  Burtis, 
45  Kan.  147,  25  Pac.  603,  on  liability  of  persons  signing  a  note  as  Joint  makers 
and  as  indorsers;  Fullerton  v.  Hill,  48  Kan.  558,  29  Pac.  583,  18  L.  R.  A.  83, 
holding  that  a  stranger  to  a  note,  who  writes  his  name  across  the  back  thereof 
before  delivery,  is  prima  facie  a  guarantor,  but  his  exact  liability  may  be  proved 
by  parol. 

Cited  in  note  in  72  Am.  St.  Rep.  681»  on  effect  of  indorsement  by  stranger  before 
Wivery. 
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Insane  witneM^^-^Mted  in  notes  in  Sf  L.  R.  A«  425;   28  Am.  St  Rep.  043— 

on  admissibility  of  evidence  of  insane  witness. 

20  KAV.  501,  VAXDIV£B  ▼,  VANDIVEB 

Homestead-^bandonmei&t  mnd  dispositlon«<«-Gited  in  Dayton  t.  Donart, 
22  Kan.  256,  on  construction  of  statutes  of  1868  relating  to  descent  and  distribu- 
tion and  kindred  statutes;  Martindale  y.  Smith,  31  Kan.  270,  1  Pac.  568,  holding 
that  a  husband  may  devise  to  his  wife  the  homestead,  the  legal  title  to  which  is 
in  him ;  Vining  v.  Willis,  40  Kan.  609,  20  Pac.  232,  holding  that  the  wife,  own- 
ing land  occupied  as  a  homestead,  but  having  no  children,  may  devise  a  half 
interest  without  the  consent  of  her  husband ;  William  Deering  &  Oo.  v.  Beard,  48 
Kan.  16,  28  Pac  081,  holding  that  a  widow,  in  actual  occupancy  of  the  home- 
stead for  more  than  a  year  after  her  husband's  death,  does  not  lose  her  rights  by 
a  temporary  removal  with  intention  of  returning;  Barbe  v.  Hyatt,  50  Kan.  86, 
31  Pac.  694,  holding  that  a  homestead,  when  abandoned  by  the  widow  and  chil- 
dren of  the  deceased  owner,  is  subject  to  the  debts  of  decedent;  Battey  v.  Bar- 
ker, 62  Kan.  517,  64  Pac.  79,  56  L.  R.  A.  33,  holding  that  the  homestead  is  sub- 
ject to  sale  for  the  payment  of  debts  of  the  deceased  owner,  leaving  an  adult,  child 
as  sole  heir,  contlauing  to  occupy  the  premises;  Northrop  v.  Horvllle,  62  Kan. 
767,  64  Pac.  622,  holding  that,  where  the  husband  of  a  wife  owning  a  homestead 
continued  to  occupy  it  as  a  homestead  after  her  death,  leaving  him  and  adult  chil- 
dren, and  conveyed  it  and  abandoned  it,  only  an  undivided  half  was  freed  from 
the  payment  of  the  debts  of  the  wife;  Rockwood  v.  St.  John's  Estate,  10  Old. 
476,  62  Pac.  277,  on  abandonment  of  homestead  by  minor  heirs. 

Cited  in  note  in  56  Ia  B.  A.  42,  79,  on  rights  of  children  in  homestead  of  parent. 

Same^Partition.— Cited  in  Ilafer  v.  Haf er,  36  Kan.  524,  13  Pac.  821 ;  Brady 
v..  Banta,  46  Kan.  131,  26  Pac.  441 ;  Trumbly  V.  Martell.  61  Kan.  703.  60  Pac. 
741;  Towle  v.  Towle,  81  Kan.  675,  107  Pac.  228,  27  K  R.  A.  (N.  S.)  550— 
holding  that  the  homestead  of  decedent,  leaving  a  widow  and  minor  diildren,  is 
not  subject  to  partition  while  the  widow,  continuing  to  occupy  it  as  home,  re- 
mains unmarried,  or  before  the  minor  children  become  of  age;  Martell  v.  Trum- 
bly, 9  Kan.  App.  364,  58  Pac.  120,  holding  that  where  a  widow,  the  head  of  a 
family,  dies  intestate,  leaving  heirs,  some  of  whom  are  minor  children  continuing 
to  occupy  the  homestead,  the  homestead  may  be  partitioned  before  the  children 
become  of  age. 

Cited  in  note  in  4  K  R.  A.  (N.  S.)  789,  on  partition  of  homestead. 

20  KAN.  506,  STATE  t.  NORTON 

Control  of  Judicial  discretion  by  mandamus.— Oited  in  Boaid  of  Com'n 
of  Shoshone  County  v.  Mayhew,  5  Idaho,  572,  51  Pac.  411,  holding  that  manda- 
mus does  not  lie  to  reverse  the  judicial  discretion  vested  in  the  district  court 
continuing  an  action  before  it. 

Cited  in  note  in  08  Am.  St.  Rep.  891,  on  mandamus  as  proper  remedy  against 
public  officers. 

20  KAN.  509,  CRAWFORD'S  ADM'R  t.  X.ERR 

Sales  and  oonveyanoea— Frand  as  to  oreditors.^-Cited  in  Denny  y.  Faulk- 
ner, 22  Kan.  89,  holding  that  an  administrator  has  no  greater  rights  than  his  In- 
testate, and  where  a  seller  cannot  repudiate  a  sale  his  administrator  may  not  do  so ; 
Barker  v.  Bnttey,  62  Kan.  584,  64  Pac  75,  holding  that  a  creditor  may  sue  to  set 
aside  a  conversance  by  his  deceased  debtor,  made  to  defraud  creditors;  Robinson's 
li^x'rs  v.  Blood's  Heirs,  64  Kan.  290,  67  Pac.  842,  holding  that,  where  a  convey- 
ance is  fraudulent  as  to  the  grantor,  neither  he  nor  his  heirs  noay  recover  the  prop- 
erty or  its  value.  f 

Cited  in  note  in  15  Am.  Dec.  600,  on  xight  of  fraudulent  grantor  or  donor  to 
avoid  his  act;  in  135  Am.  St.  Rep.  331,  on  relief  from  fraudulent  conveyanoft 
after  death  of  grantor. 
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Beertmlnatovy  fcMKd^-<G!ted  in  note  in  S  Am.  St.  Rep.  741»  on  recriminatory 
fnod. 

20  KAX.  515,  UmON  TBU8T  OO.  T.  KSNDAUi 

Bemand  for  cbimaEes  for  vtook  killed  liy  railroad.—Cited  in  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  v.  Frazier,  23  Kan.  698,  holding  that  a  notice  of  a  claim 
for  killing  stock,  serred  on  a  station  and  ticket  agent  of  the  railroad  company,  is 
sufficient. 

Private  action  for  Tiolatioa  of  statute.— Cited  in  note  in  9  L.  R.  A.  (N. 
S.)  354^  on  private  action  for  violation  of  statute  not  expressly  conferring  it. 

20  KAN.  519,  WICHITA  SAV.  BANK  ▼.  ATCHISON,  T.  ScB.T.  B.  CO. 

Bill  of  ladinc— I4abiUt7  of  carrier.— Cited  in  lialsey  v.  \Varden,  25  Kan. 
128,  holding  that  a  bill  of  lading  fixes  duty  of  the  carrier,  but  the  shipper  may, 
before  delivery  of  the  goods  or  bill  of  lading  to  the  person  named  therein,  direct 
delivery  to  another;  Missouri,  K.  &  T.  R.  Co,  v.  llutchings,  Sealy  &  €o.,  78 
Kan.  758,  90  Pac  230,  holding  that  a  carrier  is  liable  on  a  bill  of  lading  issued 
by  its  agent  at  a  time  the  property  is  not  in  possosHioa  of  the  carrier ;  St.  Louis 
&  S,  F.  Ry.  Co.  V.  Adams,  4  Kan.  App.  305,  45  Pac.  020,  holding  that  a  carrier 
is  estopped  from  denying  the  truth  of  recitals  in  a  bill  of  lading  issued  by  its 
agent  at  a  station  authorized  to  receive  freight  for  transportation  and  issue  bills 
of  lading  therefor. 

Disapproved  in  Robinson,  McLeod  &  Co.  v,  Meuii)his  &  C.  R.  Co.,  9  Fed.  129, 
holding  that  the  freight  agent  of  a  railroad  company,  signing  a  bill  of  lading  bo- 
fore  actual  delivery  of  the  freight  to  the  company,  does  not  bind  the  company ; 
The  Isola  Di  Procida,  124  Fed.  942,  holding  that  a  master  of  a  vessel  has  no 
power  to  bind  the  owners  of  the  ship  by  a  false  bill  of  lading;  Roy  St  Roy  v. 
Northern  Pac.  R.  Co.,  42  Wash.  572,  85  Pac.  53,  6  Jj,  R.  A.  <N.  S.)  302,  7  Ann. 
Cas.  728,  holding  that  an  agent  of  a  carrier  has  no  authority  to  issue  a  bill 
of  lading  without  actual  receipt  of  the  goods,  and  cannot  bind  the  carrier  even 
as  to  an  innocent  transferee  or  pledgee  of  the  bill  of  lading. 

Limited  in  First  Nat.  Bank  of  Pullman  ▼.  Northern  Pac.  Ry.  Co.,  28  Wash. 
439,  68  Pac.  965,  holding  that  a  carrier,  issuing  a  bill  of  lading  for  goods  re- 
eeived  for  transportation,  must  not  deliver  without  production  of  the  bill  of  lading. 

Cited  in  note  in  38  Am.  Dec.  412,  on  bills  of  lading. 

Same— Assignment.— Cited  in  note  in  105  Am  St.  Rep.  340,  351,  on  rights 
and  liabilities  of  assignees  of  bills  of  lading. 

Asenc7— Injury  to  tliird  peraon^^-Cited  in  note  in  27  L.  R.  A.  173|  on 
d?il  responsibility  for  wrongful  or  negligent  act  of  servant  or  agent  towards  one 
not  sustaining  contractual  relation. 

Pledging  of  principal's  property  by  agentir^DistingUished  in  Branson  y. 
Heckler,  22  Kan.  610,  holding  that  a  transaction  amounted  only  to  a  pledge  of 
the  principal's  property  by  the  agent  for  his  own  debt  withont  antbority. 

Iioss  by  one  of  two  innoeent  parties.— Cited  in  Eohn  v.  Watkins,  26  Kan. 
Wl,  40  Am.  Rep.  936,  holding  that  a  drawer  of  bill  to  a  fictitious  payee,  intending 
to  make  it  payable  to  a  real  person  and  parting  with  possession  thereof,  is  liable 
as  on  a  bin  payable  to  bearer;  Rose  r,  Douglass  Tp.,  52  Kan.  451,  34  Pac.  104(>, 
^  Am.  St.  Rep.  354,  holding  that  a  surety  on  an  official  bond,  who  signed  a  blank 
bond  which  was  subsequently  filled  out  without  hia  knowledge  or  consent,  is 
lisbie,  88  the  law  easts  the  burden  on  him  by  whose  act,  omission,  or  negligence 
a  third  person  is  wronged. 

IMstinguished  in  Northrup  y.  Hottenstein,  38  Kan.  263,  16  Pac  445,  on  ap- 
Pfifubility  of  rule  that  he  who  baa  enabled  a  third  person  to  occasion  a  loss  to 
another  must  safl^.  ' 


t  * 


20  KAN.)  NOX£)S  ON  KANSAS  REPORTS  80 

20  KAK.  527,  ATCKI80K,  T.  *  8.  F.  B.  CO.  t.  JOHSS 

Liability  of  railroads  for  injury  to  or  TiilHng  of  atookv— Cited  In  Mis- 
souri Pac.  R.  Co.  Y.  Leggett,  27  Kan.  323,  holding  that  a  railroad  company  is  not 
liable  for  killing  an  animal  entering  on  its  track  at  a  paMic  crossing  and  then 
straying  along  the  track;  Union  Pac.  Ry.  Co.  y.  Dyche,  28  Kan.  "200,  holding  that 
the  act  of  1874,  making  a  railroad  company  not  fencing  its  track  liable  for  killing 
or  injuring  animals,  does  not  make  a  company  liable  for  killing  an  animal  at  a 
point  where  it  may  not  fence  its  track;  Prickett  y.  Atchison,  T.  &  S.  F.  R.  Co., 
33  Kan.  748.  7  Pac.  611,  holding  that  there  is  no  exemption  from  the  statutory 
duty  of  railroads  to  fence  their  tracks,  except  those  arising  from  public  neces- 
sity or  the  superior  obligation  of  railroads  to  the  public  under  other  statutes; 
Missouri  Pac.  Ry.  Co.  y.  Gill,  49  Kan.  441,  30  Pac  414;  Missouri  Pac.  Ry.  Go. 
y.  Eckel,  49  Kan.  794,  31  Pac.  693— holding  that  a  railroad  company  was  liable  for 
injuring  a  horse  pasturing  on  the  right  of  way  at  a  place  where  it  should  haye 
been  fenced  and  runnibg,  on  being  frightened  by  an  engine  whistle,  along  the  right 
of  way  into  a  fence;  St  Louis  &  S.  T.  R.  Co.  y.  Hoff,  76  Kan.  506,  92  Pac. 
539,  holding  that  an  attorney's  fee  cannot  be  allowed  where  a  suit  against  a  rail- 
road company  for  injuring  a  mule  was  based  on  negligence  in  operating  the  train. 

Approyed  in  Meeker  y.  Northern  Pac.  R.  Co.,  21  Or.  513,  28  Pac.  639,  14  L.  R. 
A.  841,  28  Am.  St  Rep.  758,  holding  a  railroad  company  liable  for  injuring  or 
killing  stock  on  its  unfenced  track,  whether  the  injury  or  death  was  caused  by 
actual  collision  with  a  train  or  not. 

Cited  in  note  in  14  L.  R.  A.  842,  as  to  when  injury  to  liye  stock  is  "done  by'* 
or  "caused  by*'  a  railroad  train  or  engine  within  meaning  of  statutes. 

Proximate  oause.— Cited  in  note  in  36  Am.  St  Rep.  832,  on  proximate  and 
remote  cause. 
Private  aotion  for  violation  of  statute.— Cited  in  note  in  9  L.  R.  A.  (N. 

S.)  355,  on  priyate  action  for  yiolation  of  statute  not  expressly  conferring  it 

20  KAN.  531,  ATCHISOH,  T.  *  8.  F.  B.  CO.  ▼.  EDWARDS 

Liability  of  railroads  for  injury  to  live  stock.— Cited  in  Central  Branch 
Union  Pac.  R.  Co.  y.  Nichols,  24  Kan.  242,  holding  that,  where  an  animal  was 
Icilled  because  of  the  failure  of  a  railroad  to  fence  and  of  negligence  in  the  op- 
eration of  the  road,  attorney's  fees  are  recoycrable  under  the  statute  of  1874; 
Stewart  y.  Manhattan,  A.  &  B.  R.  Co.,  27  Kan.  631,  holding  that  one  suing  for 
stock  killed  by  a  train  may  charge  negligence  in  the  operation  of  the  train  and  a 
failure  to  fence  the  track;  Salina,  Lu  &  W.  Ry.  Co.  y.  Conger,  2  Kan.  App.  287, 
42  Pac.  408,  holding  that  the  court  giving  judgment  to  plaintiff,  suing  for  injuries 
to  an  animal  straying  on  a  railroad  track  and  falling  from  a  bridge  forming  a  part 
^  of  the  track,  may  not  allow  an  attorney's  fee. 

Cited  in  note  in  14  L.  R.  A.  842,  as  to  when  injury  to  liye  stock  is  "done  by'^ 
or  "caused  by"  a  railroad  train  or  engine  within  meaning  of  statutes. 

20  KAN.  534,  COMMISSIONERS  OF  ANDERSON  GOUNTY  t.  PAOUL 
*  F.  R,  RT.  CO. 

Validity  of  oAeial  action  by  boards^— Cited  in  Mincer  y.  School  Dist  No. 
31,  Reno  County,  27  Kan.  253,  holding  that  the  action  of  two  members  of  a  school 
board  not  in  legal  session  is  not  binding,  and  the  board  cannot  meet  in  legal 
session  unless  the  time  of  meeting  is  fixed  by  law,  or  anless  each  member  has  no* 
tice  of  the  meeting;  Board  of  Com'rs  of  Hamilton  County  y.  Webb,  47  Kan.  104, 
27  Pac.  825,  holding  that  a  contract  made  with  two  members  of  the  board  of 
county  commissioners  outside  of  the  county,  and  without  any  preyious  authority 
from  the  board»  and  not  ratified  by  the  board,  is  yoid;  Le&yenworth,  N.  &  S.  Ry. 
Co.  y.  Meyer,  58  Kan.  305,  49  Pac.  89,  holding  that  coodemnation  commissionera 
can  only  act  when  in  session  on  adequate  notice  to  all  to  attend;  In  re  Ttojf  67 
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Kan.  186,  72  Plac.  631,  holding  that  the  board  of  county  commissioners  cannot 
act  except  at  meetings  regularly  held,  and  a  direction  by  two  members  for  tliie 
release  by  the  sheriff  of  a  prisoner  is  nugatory  and  the  prisoner  may  be  rein- 
carcerated without  any  new  process. 

Affirmed  in  First  Nat  Bank  v;  Drake,  35  Kan.  564,  11  Pac.  445,  57  Am.  Rep. 
193,  holding  that  the  powers  of  the  directors  of  a  national  bank  can  only  be  ezer- 
deed  when  acting  as  a  board  as  a  unit. 

20  KAN.  538,  WUXnSB  ^.  MOORE 

Diligence  to  proeiare  eosttni&anee  os  the  gronnd  of  absent  witnesses. 

MJited  in  Tucker  y.  Garner,  25  Kan.  454,  holding  that  a  cohtinuance  on  the 
ground  of  the  absence  of  a  witness  was  properly  denied  for  want  of  diligence; 
Clouston  T.  Gray,  48  Kan.  81,  28  Pac.  983,  holding  that  a  party  asking  for  a 
continuance  must  show  due  diligence  to  procure  the  testimony  of  the  absent  wit- 
neas,  and  mere  promises  from  the  latter  that  he  will  be  present  at  the  trial  and 
iestiiy  are  not  sufficient. 

Cited  in  note  in  74  Am.  Dec.  145,  on  continuance  of  ciTil  causes. 

Allegation  of  nonpayment  of  debt>-Oited  in  Johnson  y.  Anderson,  GO  Kan. 
578,  57  Pac.  513,  holding  that  the  allegation  in  the  petition  for  the  conversion 
of  mortgaged  chattels  that  plaintiff  had  a  just  and  yalid  lien  on  the  property  is 
equivalent  to  saying  the  mortgage  debt  had  not  been  satisfied  by  payment  or  oth- 
erwise; Whiteacre  v.  Nichols,  17  Okl.  387,  87  Pac.  865,  holding  that,  where  if^ 
the  mortgage  attached  to  and  made  a  part  of  the  petition  in  replevin  of  mort-  i. 
gaged  chattels,  showed  breach  of  condition  in  the  mortgage  eaused  by  default  in 
the  payment  of  the  debt  and  the  mortgagee's  right  to  possession,  the  petition  was 
sufficient 

AeloBowIedsn&ent— Manner  of  talking.^— Cited  in  Meskimen  y.  Day,  35  Kan. 
46,  10  Pac.  14,  holding  that  a  notary  taking  the  acknowledgment  of  a  deed  must 
attach  his  seal,  or  the  deed  is  not  entitled  to  bo  recorded,  and  ita  record  is  not 
competent  evidence. 

Same— Conclufliveneas  of  oertiftoate.— Cited  in  Heaton  v.  Norton  County 
State  Bank,  59  Kan.  281,  52  Pac.  876;  People's  Gas  Co.  v.  Fletcher,  81  Kan.  76, 
105  Pac  34;  Heaton  v.  Norton  County  State  Bank,  5  Kan.  App.  498,  47  Pac. 
576— holding  that  the  certificate  of  acknowledgment  is  only  prima  facie  evidence  of 
the  execution  of  the  deed,  and  all  mistakes  made  by  the  officer  in  taking  the 
acknowledgment  may  be  corrected  by  proper  proof;  Anglo-American  Land,  Mort- 
gage St  Agency  Co.  v.  Hegwer,  7  Kan.  App.  689,  51  Pac.  915,  holding  that  a  mort- 
gage duly  acknowledged  may,  under  Gen.  St.  1889,  par.  1135,  be  read  in  evidence 
without  further  proof,  even  over  objection  of  the  mortgagor  denying  by  verified 
answer  its  execution. 

Competency  of  attorney  to  testify  to  piivilei^ed  conunnnioationjk— 

Cited  in  Tays  y.  Carr,  37  Kan.  141,  14  Pac.  456,  holding  that  an  attorney  is 
incompetent  to  testify  to  any  communication  made  by  his  client  without  the 
client*8  assent,  but  it  is  not  the  communication  itself  that  is  incompetent 

20  KAK.  541,  8TATE  EX  BEL.  FOSTER  ▼.  FAt7I.KNER 

Actions  in  name  of  state  against  public  officers.— Cited  in  State  ex  rel. 
Beed  y.  Commissioners  of  Marion  County,  21  Kan.  419,  holding  that  an  action 
to  enjoin  county  commis^Sioners  from  letting  a  contract  to  erect  county  buildings 
may  be  brought  in  the  name  of  the  state,  and  the  county  attorney  may  begin  and 
prosecute  the  action  for  the  state;  Board  of  Com'rs  of  Harvey  County  v.  Munger, 
24  Elan.  205,  holding  that  county  attorneys  may  sue  in  the  name  of  the  state 
within  their  respective  counties  on  the  county  treasurer's  bond  to  recover  the 
whole  of  any  official  delinquency;  State  v.  Eggleston,  34  Kan.  714,  10. Pac.  3;, 
holding  that  the  Attorney  General  or  county  attorney  may  sue  in  the  name  of 
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the  state  to  enjoin  the  county  commissioners  from  canvassing  the  returns  of  ani 
election  on  the  question  of  relocation  of  the  county  seat,  on  the  ground  of  the 
insufficiency  of  the  petition  for  relocation;  State  ex  reL  Taggart  t.  Addison,  76- 
Kan.  699,  92  Pac.  581,  holding  that,  in  eJl  actions  involving  the  public  interest, 
the  state  is  a  proper  party,  and  the  Attorney  General  or  county  attorney  is  the 
proper  person  to  represent  the  public  interest;  State  ex  reL  Young  v.  City  of  Neo- 
desha,  3  Kan.  App.  319,  45  Pac.  122,  holding  that  the  Attorney  General  or  county 
attorney  is  the  proper  ofBcer  to  sue  in  the  name  of  the  state  to  prevent  unlawful 
acts  by  the  mayor  and  council  of  a  city  in  violationf  of  the  rights  of  the  pubHc  and 
disturbing  the  good  order  of  the  city;  State  ex  reL  Attorney  General  v.  Huston, 
27  OkL  606,  113  Pac.  190,  34  L.  R.  A.  (N.  S.)  3S0,  holding  that  the  county  at- 
torney may  sue  in  the  name  of  the  state  to  enjoin  executive  officers  of  the  state, 
except  the  Governor,  from  removing  their  offices  and  public  records  from  the  seat 
of  government  and  expending  state  funds  for  such  purpose. 

Followed  in  Board  of  Education  v.  Territory  ex  reL  Taylor,  12  Okl.  286,  70  Pac 
792,  holding  that  the  county  attorney  may  sue  to  prevent  the  board  of  education 
of  the  territory  from  misappropriating  public  funds. 

Manilainns  to  oompel  perf  ormaiMO  of  lesal  diity.^-*Cited .  in  Board  of 
Com*rs  of  Wyandotte  County  v.  Abbott,  52  Kan.  148,  34  Pac.  416,  holding  that 
mandamus  lies  to  compel  a  board  of  county  commissioners  to  perform  a  legal 
duty,  and  such  duty  cannot  be  evaded  on  the  ground  that  the  officials  have  a  dia- 
cretion  to  act. 

20  KAK.  648,  STATE  ▼.  REISKEB 

Costs  against  proseontor  in  erlminal  oase.— Disapproved  in  State  ▼.  Mc- 
Gillvray,  21  Kan.  680,  authorising  the  taxing  of  costs  in  a  criminal  case  against 
prosecuting  witness. 

20  KAK.  551,  STATE  ▼.  OILMOBE,  27  AM.  REP.  189 

Iiegislative  bodies— Ezolusive  right  to  determine  qualifications  of  it» 
own  members.— Cited  in  Hughes  v.  Felton,  11  Colo.  489,  19  Pac.  444,  holding 
that  the  court  in  a  proceeding  under  a  statute  adopted  by  a  Legislature  duly  or- 
ganized and  recognized  by  the  executive,  and  having  no  rival  organization,  cannot 
inquire  into  the  legality  of  the  Legislature  the  members  of  which  were  elected  un- 
>1er  an  apportionment  act  containing  no  provision  for  the  representation  of  one  of 
the  counties;  In  re  Speakership  of  House  of  Representatives,  15  Colo.  520,  25 
Pac.  707,  11  L.  R.  A.  241,  holding  that  the  power  granted  by  the  Constitution, 
providing  that  each  house  shall  judge  of  the  election  and  qualification  of  its  mem- 
bers and  punish  its  members,  is  exclusive,  and  the  Speaker  of  the  House  is  not 
liable  to  removal  by  impeachment,  but  by  a  vote  of  the  majority  of  the  members 
elected;  Mills  v.  Newell,  30  Colo.  377,  70  Pac.  405,  holding  that  the  Senate 
alone  may  determine  which  district  shall  be  entitled  to  elect  a  Senator  under 
a  reapportionment  act  fixing  the  number  of  Senators  for  each  district; 
State  ex  rel.  Attorney  General  v.  Tomlinson,  20  Kan.  692;  In  re  Gunn,  GO 
Kan.  155,  32  Pac  470,  948,  19  L.  I^  A.  519;  Kilison  t.  Barnes,  23  Utah,  183» 
63  Pac.  899— holding  that  the  power  of  the  Legislature  to  judge  of  the  election 
and  qualifications  of  the  members  is  vested  in  each  house,  and  this  power  is  ex- 
clusive and  continues  during  the  entire  term  of  office,  and  cannot  by  consent  or 
legislative  action  be  vested  in  any  other  tribunal  or  officer;  State  ex  rel.  Haviland 
V.  Beadle,  42  Mont  174,  111  Pac.  720,  holding  that  a  Senator  is  not  a  state  or  ju- 
dicial officer,  and  is  not  liable  to  impeachment,  but  may  be  expelled  by  the  Senate, 
which  is  the  sole  judge  of  the  qualifications  of  its  own  members  to  hold  office. 

Cited  in  note  in  16  Am.  St.  Rep.  220,  on  review  by  law  courts  of  decisions  ot 
bodies  affecting  power  to  determine  election  and  qualifications  of  their  members* 
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20  KAir.  555,  VOOBHEE8  t.  PATTEB80H  ' 

fizempt  propert7.*Cited  in  Jenkins  y.  McNall,  27  Kan.  532,  41  Am.  Rep. 
422,  holding  that  one  cannot,  by  multiplying  his  employments,  claim  cumulatively 
several  exemptions  created  by  statute  for  distinct  employments,  but  where  one 
has  two  separate  pursuits  the  exempted  articles  must  belong  to  his  principal 
business;  BUss  y.  Vedder,  34  Kan.  57,  7  Pac.  590,  65  Am.  Rep.  237,  holding  that 
a  printing  press  and  materials  used  in  connection  with  the  press  in  printing  a 
weekly  newspaper  are  tools  and  implements  within  the  exemption  laws. 

Distinguished  in  Donmyer  y.  Donmyer,  43  Kan.  444,  23  Pac.  627,  holding  that 
a  widow  may  keep  absolutely  for  the  use  of  herself  and  children  of  the  deceased 
husband  all  personal  property  of  decedent  which  was  exempt  to  him. 

Cited  in  note  in  123  Am.  St.  Rep.  142,  on  exemption  of  tools  and  implements. 

20  KAN.  557,  HIATT  v.  BUXLENB 

Homesteadw-^Oited  in  Ashton  y.  Ingle,  20  Kan.  670,  27  Am.  Rep.  197,  holding 
that,  where  property  was  not  a  part  of  a  debtor's  homestead  at  the  time  of  the 
rendition  of  judgment  against  him,  the  judgment  became  a  lien  on  the  property » 
and  no  subsequent  homestead  right  acquired  by  the  debtor  would  defeat  the  lien; 
DobsoQ  y.  Shoup,  3  Kan.  App.  468,  43  Pac.  817,  holding  that,  under  tbe  exemp- 
tion laws,  no  person  can  bold  real  estate  exempt  from  execution  sale,  unless  the 
property  is  occupied  as  a  residence  by  the  family  of  the  owner. 


^ 


20  KAN.  558,  KENNEDY  ▼•  TAYLOR  I 

Cited  in  Kennedy  v.  Kennedy,  25  Kan.  151;    Brook  y.  Teague,  52  Kan.  119,  '     ^ 

34  Pac.  347. 

Resulting  tmsta^^-Cited  in  Howard  v.  Howard,  52  Kan.  469,  34  Pac  1114, 
holding  that,  where  one  paid  the  whole  price  for  land  conveyed  without  her  con- 
sent to  another,  a  resulting  trust  in  her  favor  arose;  Black  v.  Black,' 64  Kan. 
689,  68  Pac.  662,  holding  that  the  object  of  the  statute*  r^ating  to  trusts,  where 
one  takes  title  and  another  furnishes  the  price,  is  to  promote  justice  and  prevent 
fraad,  and  where  a  husband  takes  legal  title  to  land  and  pays  the  price  with 
money  due  the  wife  and  collected  by  him  unnler  power  of  attorney,  but  disclaims 
ownership,  his  children  on  his  death  may  not  obtain  a  partition  as  against  his 
widow,  claiming  the  property. 

Distinguished  in  Brown  v.  Brown,  62  Kan.  666,  64  Pac.  599,  holding  that  a 
SOD,  purchasing  a  farm  with  the  funds  of  his  mother  and  taking  title  in '  his 
own  name  without  any  understanding  as  to  how  the  title  should  be  taken,  does 
not  hold  under  a  resulting  trust  in  favor  of  the  mother,  who  knew  the  facts  and 
treated  the  farm  as  her  son's  during  her  life. 

20  KAN.  562,  EMJSLIE  ▼.  CITY  OF  LEAVENWORTH 

Coatmon  eo«ataf-Oited  in  Water  Power  Go.  v.  McMuriay,  24  Kan.  62, 
holding  that  a  defendant  may,  by  motion  to  make  definite  and  certain,  attack 
a  petition  containing  the  common  counts  and  compel  plaintiff  to  state  the  real 
facts  constituting  his  cause  of  action ;  Hentig  v.  Kansas  Loan  &  Trust  Co.,  28 
Kan.  617,  holding  that  a  plaintiff,  suing  for  professional  services  as  an  attorney, 
may  ander  a  general  count  for  the  value  of  the  services  prove  a  special  contract 
or  recover  under  a  quantum  meruit;  Schwartzel  v.  Karnes,  2  Kan.  App.  782, 
44  Pac  41,  holding  that,  when  a  special  contract  for  services  has  been  performed 
by  one  party  and  nothing  remains  to  be  done  by  the  adverse  party,  except  to 
pay  the  money  due,  the  former  may  recover  under  the  indebitatus  count. 

Cited  in  note  in  57  Am.  Dec.  545,  546,  on  how  far  common  counts  are  allow- 
able under  code  pleading ;  in  34  Li.  R.  A.  (N.  S.)  864,  on  sufficiency  of  common 
ceanti  under  Code. 

y.20  K.NoTE»---8 
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20  KAK.  li72,  SlfOTH  ▼.  MARTSf 

Cited  in  Fay  v.  Edmiston,  25  Kan.  439  (appeal  in  related  case) ;  Fay  ▼.  Ed- 
miston,  28  Kan.  105. 

Amendment  of  return  of  oAoer^-^Approyed  in  Knapp  t.  Wallace,  50  Or. 
348,  92  Pac.  1054,  126  Am  St.  Rep.  742,  holding  that  an  ex-sheriff  cannot  be 
presumed  to  know  what  was  done  by  a  deputy  in  making  service  of  process, 
and  when  the  facts  may  be  established  from  memoranda  of  the  deputy  it  must 
be  on  proof  to  the  court,  and  the  ez-sherlff  may  not  amend  a  return  made  by  his 
deputy. 

Cited  in  note  in  13  Am.  Dec.  180,  on  amendment  or  returns  to  writs. 

20  KAK.  575,  CONNER  ▼.  COMMISSIONERS  OF  RICE  COUNTT 
CondnsiTenesfl  of  findinss  on  motion  to  disoharse  attaoliment.— Cited 

in  Hegwer  v.  Kiff  &  Co.,  31  Kan.  440,  2  Pac.  668,  holding  that,  where  the  tes- 
timony on  motion  to  discharge  an  attachment  is  contained  in  affidavits,  the 
Supreme  Court  is  as  competent  as  the  district  court  to  form  a  just  estimate 
of  the  credence  to  be  given  thereto;  Doggett,  Bassett,  Hills  &  Co.  v.  Bell  & 
Stevens,  32  Kan.  298,  4  Pac.  292,  holding  that,  where  the  ruling  of  lower  court 
on  motion  to  discharge  an  attachment  is  not  clearly  erroneous  on  the  oral  evi- 
dence presented  to  it,  the  ruling  must  stand;  Camahan  y.  Gustine,  2  Okl.  399, 
37  Pac.  594,  holding  that  to  determine  the  facts  on  the  allegations  of  the  at- 
tachment affidavit  it  is  proper  to  introduce  evidence  oral  or  by  affidavit,  which, 
if  sufficient,  should  sustain  the  attachment;  Tootle  v.  Brown,  4  Okl.  612,  46 
Pac  550,  holding  that  findings  on  oral  testimony  and  affidavits  and  depositions 
on.  motion  to  dissolve  an  attachment  are  conclusive  on  all  doubtful  queBtions  of 
fact. 

20  KAN.  576,  PAR80N8  SAV.  BANK  ▼.  SARGENT 

Cbattel    mortsASes— Besoiiption    of    property^-Possession^— Cited    ^n 

Shaffer  v.  Pickrell,  22  Kan.  619,  holding  that  a  chattel  mortgage  which  describes 
the  property  as  250  ''hogs,  owned  by  [mortgagor]  in  Franklin  county,  Kansas," 
is  not  void  for  uncertainty;  Tootle,  Hanua  &  Co.  v.  Lyster,  26  Kan.  589,  hold- 
ing that  as  between  mortgagees,  obtaining  possession  with  the  mortgagor's  con- 
sent, and  third  i>ersons,  obtaining  an  interest  after  such  possession,  a  very  in- 
definite and  uncertain  description  is  sufficient;  Cameron,  Hull  &  Co.  ▼.  Marvin, 
26  Kan.  612,  holding  that  a  chattel  mortgage,  not  recorded  and  not  followed 
by  immediate  delivery,  becomes  valid  when  the  mortgagee  takes  possession  under 
it,  notwithstanding  any  stipulation  authorizing  the  mortgagor  to  sell;  James 
Clark  &  Co.  v.  Wiss  &  Ballard,  84  Kan.  553,  9  Pac.  281;  H.  Hausner  &  Co. 
V.  Leebrick,  51  Kan.  591,  33  Pac.  375;  Nichols  &  Shepard  Co.  v.  Bishop,  12 
Okl.  250,  70  Pac.  188— holding  that  a  chattel  mortgage  failing  to  properly  de- 
scribe the  property  is  cured  by  the  subsequent  voluntary  delivery  of  the  property 
to  the  mortgagee  as  against  parties  acquiring  no  rights  before  delivery;  Senders 
v.  Voorhees,  36  Kan.  138,  12  Pac.  526,  holding  that  a  chattel  mortgage  of  000 
bushels  of  com  growing  on  described  land  producing  more  than  1,000  bashels 
of  different  quality  is  void  for  uncertainty  as  against  creditors  of  the  mortgagor 
remaining  in  possession;  Rathbun  v.  Berry,  49  Kan.  735,  31  Pac  679,  33  Am. 
St.  Rep.  389,  holding  that  a  chattel  mortgage,  void  as  against  creditors  because 
authorizing  pie  mortgagor  to  sell  without  accounting  for  the  proceeds,  is  not 
validated  by  the  mortgagee  taking  possession  without  the  mortgagor's  consent 
under  a  stipulation  authorizing  the  mortgagee  to  take  possession  when  he  deems 
himself  insecure ;  Frankhouser  v.  Fisher,  54  Kan.  738,  39  Pac  705.  holding  that 
a  mortgagee  in  an  unrecorded  chattel  mortgage  must,  to  make  it  good  against 
the  mortgagor's  creditors,  assume  such  control  of  the  property  as  will  be  discern- 
ible by  third  persons;  Wilson  v.  Nichols,  Shepard  &  Co.,  7  Kan.  App.  641,  03 
Pac  185,  holding  that  a  mortgage  of  all  wheat  growing  on  land,  which  does  not 
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state  wheie  the  property  is  located,  or  the  reBidence  of  the  partiea,  or  the  coon* 
ty  in  which  the  mortgage  is. recorded,  is  insufficient  as  against  third  persons; 
Trice  V.  Myton,  9  Kan.  App.  710,  59  Pac  1090,  holding  that  a  mistake  in  a 
mortgage  of  wheat  and  straw  grown  and  being  on  land  described,  arising  from 
etroi^ns  description,  may  be  cured  by  the  mortgagor  deUrerlng  the  property  to 
the  mortgagee  before  the  acquisition  of  rights  of  third  persons ;  Will  T.  Uttle 
Go.  y.  Bumham,  Hanna,  Munger  &  Co.,  5  Okl.  283,  49  Pac.  6^  holding  that 
a  mortgage  of  a  stock  of  goods  which  authorizes  the  mortgagor  to  sell  and  ap- 
propriate the  surplus  is  void  as  against  creditors,  but  good  as  between  the  par- 
ties, and  becomes  good  on  the  mortiragee  obtaining  possession  witli  the  mortga- 
gor's consent,  as  against  creditors  acquiring  subsequent  liens;  Frick  Go.  y. 
Oats,  20  Okl.  478,  94  Pac.  682,  holding  that  the  right  of  a  chattel  mortgagee, 
in  a  mortgage  void  as  to  creditors  because  not  filed,  who  with  the  assent  of  the 
mortgagor  takes  possession  after  condition  broken,  is  superior  to  the  right  of  a 
sobfiequent  execution  creditor  levying  on  the  property;  Garrison  y.  Street  & 
Harper  Furniture  &  Carpet  Co.,  21  Okl.  643,  97  Pac.  978,  129  Am.  St.  Rep. 
790,  holding  that  a  chattel  mortgai^e  good  between  the  parties,  but  not  recorded, 
becomes,  after  condition  broken  and  delivery  of  the  property  by  the  mortgagor 
to  the  mortgagee,  good  as  against  a  subsequent  incumbrancer. 

C3ted  in  note  in  23  L.  R.  A.  458,  461,  on  sale  or  mortgage  of  future  crops; 
in  25  L.  R.  A.  (N.  S.)  115,  on  effect  of  chattel  mortgagee  taking  possession  before 
any  specific  right  of  creditors  has  attached  to  cure  original  defect;    in  81  Am.  ^ 

Dec.  519;  14  Am.  St  Rep.  244— on  sufficiency  of  description  in  chattel  mortgage.  fi 


20  KAK.  581,  TOXAIiI.  ▼.  COMMISSIONERS  OF  OSBORNE  COUNTT 

Boaatioas  to  publlow— Cited  in  Sute  ex  reL  Bill  v.  Elting,  29  Kan.  897, 
holding  that  an  offer  by  citisens  of  a  town  contesting  for  the  location  of  the 
county  seat  to  donate  money  or  other  propex^  to  the  county  in  case  the  county 
seat  is  located  in  such  town  does  not  constitute  bribery  and  does  nofyitiate 
Totes  for  the  town;  State  y.  Harwi,  86  Kan.  688,  14  Pac.  158,  holding  that 
donations  may  be  made  to  a  county  as  inducements  to  obtain  the  location  of  a 
coanty  seat  at  a  particular  place;  Electric  Plaster  Oo.  y.  Blue  Rapids  City 
Tp.,  77  Kan.  580,  96  Pac.  68,  holding  that  an  agreement  binding  millowners 
to  pay  interest  on  bonds  for  a  specified  period  if  a  town  yoted  bonds  to  rebuild 
a  highway  so  as  to  restore  a  water  power  is  not  yoid. 

20  KAN.  584,  JONES  ▼.  GRIDLET 

Validity  of  elections^— Cited  in  Morgan  y.  Board  of  Com*n  of  Pratt  County, 
24  Kan.  71,  holding  that  a  general  election  under  a  law  defining  what  officers 
shall  be  elected,  including  probate  judge,  is  not  yitiated  by  the  failure  of  the 
sheriff  to  mention  such  office  in  the  proclamation  for  the  election,  and  one  re- 
ceiying  the  entire  number  of  yotes  cast  for  such  office  may  compel  a  canyass 
of  the  yotes;  State  y.  Echols,  41  Kan.  1,  20  Pac.  523,  holding  that,  where 
a  special  election  is  called  under  statute  not  designating  the  time  when  it  is 
to  be  held,  the  statutory  manner  of  giying  notice  must  be  followed  to  make  the 
election  yalid;  Wilson  y.  Clark,  63  Kan.  505,  65  Pac.  705,  holding  that  a 
statute  postponing  the  election  of  certain  officers,  with  a  yiew  of  securing  uni- 
formity  in  the  beginning  of  official  terms,  is  yalid. 

Approyed  in  Sanchez  y.  Fordyce,  141  Cal.  427,  75  Pac.  56,  holding  that,  where 
a  statute  giyes  notice  of  the  time  and  place  of  an  election  of  one  constable  in 
a  township  haying  less  than  6,000  inhabitants,  the  election  is  yalid,  though  the 
prodamation  of  the  board  of  superyisors  called  for  the  election  of  two  constables. 

Cited  in  note  in  90  Am.  St.  Rep.  68,  on  irregularities  ayoiding  elections; 
in  120  Am.  St.  Rep.  794,  on  necessity  of  notice  or  proclamation  of  election. 

OallBcioa  to  file  oAeial  1>ond.-i-Cited  in  Demaree  y.  Scates,  50  Kan.  275, 
32  Pac.  1123,  20  L.  R.  A.  97,  34  Am.  St.  Rep.  118,  holding  that  the  acts  relat- 


^ 
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ing  to  township  officers  make  no  provision  for  any  of  the  offices  therein  named 
becoming  vacant  On  the  refusal  or  neglect  of  the  officer  to  give  official  bond  with- 
in the  time  prescribed  by  law. 

20  KAN.   590,  COMMISSIONERS   OF  SHAWNEE  OOUNTT  ▼.  BAIr- 
LINGER 

Liability  for  fees  and  oosts  wliere  there  is  no  eosTiotioB.— Affirmed  in 
Heller  v.  Board  of  Comers  of  Shawnee  County,  23  Kan.  130. 

« 

20  KAN.  595,  COMMISSIONERS  OF  PAWNEE  OOUNTT  ▼•  MII«IJBR 
ZO  KAN.  696,  KNOX  ▼.  SHAWNEE  COUNTY  COM*RS 

20  KAN.  599,  STATE  ▼.  BUFFINGTON,  27  AM.  REP.   193 

PHtrlleged  ooianinaleatioiui  and  eompetenoy  of  witnesaes  thereto^— 

Cited  in  Jaqnith  v.  Davidson,  21  Kan.  341,  holding  that  a  widow,  reviving  as 
executrix  a  suit  brought  by  her  husband,  is  competent  to  testify,  except  to  com- 
munications between  herself  and  deceased  husband,  wliich  are  privileged,  though 
competent,  if  they  can  be  obtained  from  any  other  source;  Tay«  v.  Carr,  37 
Kan.  141,  14  Pac.  456,  holding  that  an  attorney  is  incompetent  to  testify  to 
communications  made  to  him  by  his  client  without  the  client's  consent,  but  the 
communications  themselves  are  not  incompetent;  Van  Fleet  v.  Stout,  44  Kan. 
528,  24  Pac.  960,  holding  that  one  spouse  is  not  incompetent  as  a  witness  in  a 
case  by  or  against  the  other  spouse  in  a  representative  capacity,  except  as  to 
communications  made  by  one  to  the  other  during  marriage;  State  v.  Qray,  55 
Kan.  135,  S9  Pac.  1050 ;  Eagoa  v.  Bagon,  60  Kan.  697,  57  Pac.  942— holding 
that  husband  and  wife  are  incompetent  witnesses  to  prove  a  communication  be* 
tween  them,  but  what  is  said  by  them  in  the  presence  of  a  third  person  may  be 
proved  by  him ;  LJoyd  v.  Pennie,  50  Fed.  4,  holding  that  the  statute  prohibiting^ 
the  examination  of  husband  and  wife  as  to  communications  between  them  during 
oiacriage  does  not  include  letters  from  one  to  the  other,  found  in  the  posaession 
of  th6  wife's-  administrator  after  both  are  dead ;  Gonnella  v.  Territory,  16  Okl. 
365,  86  Pac.  72,  holding  that  a  letter  by  accused,  previously  written  and  sent 
to  his  wife,  and  in  the  custody  of  a  third  person,  not  the  agent  of  either,  may 
be  used  as  evidence  againat.  accused;  State  v.  Nelson,  39  Wash.  221,  81  Pac. 
721,  holding  that  a  letter  by  a  wife  to  her  husband  is  not  a  privileged  com- 
munication, when  offered  in  evidence  by  officers  of  the  state  in  a  criminal  case. 
Cited  in  note  in  29  Am.  St.  Rep.  415,  416,  on  privileged  communications  be- 
tween husband  and  wife;  in  33  U  R.  A.  (N.  S.)  479,  480,  481;  15  U  R.  A. 
268— on  .loss  of  privilege  as  to  written  confidential  conununications  by  loss  of 
their  possession  and  control. 

IsfltraotionA— 8igninK.P-Cited  in  State  t.  Davis,  48  Kan.  1,  28  Pac  1092, 

holding  that,  when  the  trial  judge  did  not  sign  the  instructions  nor  give  to  the 
JU17  the  paper  containing  them,  but  the  instructions  were  given  to  the  clerk  and 
retained  by  him  among  the  files,  and  neither  party  asked  that  the  instructions 
should  be  signed  or  given  to  the  jury,  there  was  no  material  error. 

Self -^incrimination.— Cited  in  note  in  94  Am.  St.  Rep.  345,  on  compelling 

accused  to  perform  acts  and  submit  person  to  Inspection  and  examination. 

E-Hdenoe  wronefnlly  obtained.— Cited  in  note  in  136  Am.  St.  Rep.  141,  on 
admissibility  of  evidence  wrongfully  obtained. 

20    KAH.    619,    CORPORATE    POWERS    OF    OTTY    OF    OOVlfOIX 
GROVE,  IK  RE 

Special  legislation.— Cited  in  Back  y.  Carpenter,  29  Kan.  349,  holding  that 
a  city  organissing  as  a  city  of  the  second  class  under  an  act  subsequently  de- 
clared invalid,  and  acting  as  such  city  under  valid  laws  relating  to  cities  c^  tlie 
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second  class,  and  recognised  as  a  city  of  sach  class,  is  a  de  facto  city  of  the 
second  class,  and  its  acts  are  legal;  Oity  of  Topeka  v.  Gillett,  32  Kan.  431,  4 
Pac.  800,  holding  that  an  act  conferring  corporate  powers  on  three  cities,  so 
described  that  the  law  can  only  apply  to  them,  is  invalid  as  a  special  act,  in 
Tiolation  of  Const,  art.  12,  8  1;  Brown  y.  Milliken,  42  Kan.  760,  23  Pac.  167, 
holding  that  the  statute  authorizing  the  city  of  Chetopa  to  incorporate  as  a  city 
of  the  second  class  is  a  special  act,  in  conflict  with  Const,  art.  12,  §  1,  and  the 
dty  may  not  claim  protection  from  the  payment  of  a  debt  created  when  it  was 
a  part  of  a  township  by  reason  of  the  statute;  Maxwell  y.  Tillamook  County, 
'20  Or.  4d5,  26  Pac.  803,  holding  that  an  act  to  appropriate  money  to  nid  a 
designated  county  in  the  construction  of  a  road  and  a  branch  road  under  a  board 
cseated  is  a  special  act,  violative  of  Const,  art.  4,  f  23. 

B0  faoto  miiaioipaliiy^— <;;ited  in  Oswego  Tp.  v.  Anderson,  44  Kan.  214, 
24  Pac.  486,  holding  that  the  village  of  Oswego,  attempting-  to  incorporate  as  a 
dts^of  the  second  class  under  I^iws  1871,  c.  59,  an  invalid  act,  did  not  become 
a  de  facto  city. 

20  KAN.  623,  MISSOURI  BIVBR»  FT.  S.  «;  a.  R.  CO.  ▼.  DUCKSTT 

80  KAH.  624,  NOONEB  ▼.  SHORT 

Waiver  of  obieetfoaa  to  plMhdinss.'^-Cited  in  Bashor  &  Marx  v.  Nordyke 
&  Marmon  Co.,  25  Kan.  222,  holding  that,  where  no  reply  to  new  matter  was 
filed,  and*  only  one  specific  objection  was  made  to  the  pleadings,  and  the  case 
was  tried  as  though  a  reply  was  filed  and  the  issues  stated  in  the  pleadings,  the. 
Supreme  Court  would  only  consider  the  specific  objection;  State  v.  Malo,  42 
Kan.  120,  22  Pac.  349  (dissenting  opinion),  on  question  of  waiver  of  objections  to 
pleadings;  United  States  ex  rel.  Search  v.  Choctaw,  O.  &  G.  R.  Co.,  3  Okl. 
404,  41  Pac.  729,  holding  that  the  question  of  the  right  of  a  party  to  judgment  on 
the  pleadings  cannot  be  first  made  on  appeal ;  Holt  v.  Holt,  23  Okl.  639,  102  Pac. 
187,  holding  that  a  defendant,  going  to  trial  without  a  reply  when  he  need  not 
do  80,  waives  a  reply  and  consents  to  go  to  the  proof  of  the  answer  as  if  denied. 

litisatioiL  of  title  and  liens  in  mortsage  f  oreeloenve  aetione^T«<yited  in 
Sigel-Campion  Live  Stock  Commission  Co.  v.  Haston,  81  Kan.  056,  106  Pac 
1090;  Baldwin  v.  Gibson,  85  Kan.  267,  116  Pac.  827— holding  that  the  question 
of  paramount  and  adverse  title  or  liens  may  be  litigated  in  a  suit  to  foreclose  a 
mortgage. 

Cited  in  note  in  68  Am.  St.  Rep.  857,  on  litigation  of  paramount  title  in  quit 
to  foreclose  mortgage. 

20  XAK.  625,  ATCHISON  SAV.  BANK  V*  WHBEIiER'S  ASM'R 

Homestead— Acquisition.— Cited  in  William  H.  Bush  &  Co.  v.  Adams.  72  Kan. 
S56,  84  Pac.  122,  holding  that  one  intending  to  occupy  land  as  a  homestead,  but 
taking  no  steps  in  pursuance  of  his  intention  to  move  on  the  land  for  four  or 
five  months,  does  not  acquire  a  homestead,  and  the  land  is  not  exempt  f^m  ex- 
ecution ;  Randolph  v.  Wilhite,  78  Kan.  355,  96  Pac.  492,  holding  that  actual  oc- 
capancy  of  a  tract  as  a  homestead  related  back  to  the  purchase  thereof  with  in- 
tention to  make  it  a  homestead. 
* 

Same— Abandonments— Cited  in  notes  in  60  Am.  Dec.  610 ;  102  Am.  St.  Rep. 
410— on  abandonment  of  homestead. 

20  KAK.  633,  WEST  ▼.  CITT  OF  COLUMBUS 

^ndicial  notiee.— Cited  in  Smith  v.  City  of  Emporia,  27  Kan.  528,  holding 
that  the  district  court,  on  appeal  from  a  police  c-ourt  on  a  trial  for  violating  a 
^ty  ocdiaance,  mast  take  judictai  notice  of  whatever  the  police  court  could  take 
iodlcial  aotice. 
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Complaint  for  violation  of  municipal  ordinaaoe.-^ited  in  City  of  King- 
roan  V.  Berry,  40  Kan.  625,  20  Pac.  527,  holding' that  the  liberal  roles  of  pleading 
and  practice  ^hich  govern  modern  judicial  proceedings  extend  to  and  embrace 
prosecutions  for  the  violation  of  municipal  ordinances. 

Indictment  for  maintaining  a  liqnor  nniaance.^Oited  in  State  y.  Wal- 
ters, 57  Kan.  702,  47  Pac.  839,  holding  that  an  indictment  for  maintaining  a  place 
where  liquors  are  sold,  which  describes  the  place  as  on  ''lots  10  and  12,  block 
63,  city  of  Ft.  Scott,  Kansas,  and  said  place  being  a  common  nuisance/'  suffi- 
ciently describes  the  place  as  against  a  motion  to  quash. 

20  KAN.  6S16,  MOREHEAD  ▼.  STATE 

Action  on  forfeited  recognizance.— Distinguished  in  State  y.  Smith,  83 
Kan.  240,  111  Pac.  184,  holding  that  the  statute  authorizing  the  prosecution  at 
any  time  after  adjournment  of  court  to  proceed  by  action  against  the  bail  on  a 
recognizance  does  not  apply  to  an  undertaking  to  appear  before  a  justice  o^the 
peace. 

20  KAH.  639,  ATCHISON,  T.  *  8.  F.  R«  CO.  ▼.  JAaUBS 

Liability  for  taxes  and  aMesaments  nnder  a  deed  oontainins  eove- 
nants  of  warranty.^Gited  in  Perley  v.  Taylor,  21  Kan.  712,  holding  that  a 
grantee  in  a  deed  delivered  July  22d  of  a  certain  year  is  liable  for  the  taxes  for 
such  year,  notwithstanding  the  grantor's  covenant  of  warranty;  Tull  v.  Royston, 
30  Kan.  617,  2  Pac.  866,  holding  that  a  grantor,  executing  September  17th  a  deed 
-containing  covenants  against  incumbrances  such  as  assessment  liens  is  not  liable 
for  a  Fidew^alic  assessment  authorized  by  a  city  ordinance  adopted  four  days  before, 
since  the  assessment  was  not  due  until  November  1st  following. 

20  KAK.  643,  STATE  ▼•  TAYLOR 
Assanlt  by  pointing  loaded  or  unloaded  gtuk  at  another.— Cited   in 

State  V.  Archer,  8  Kan.  App.  737,  54  Pac.  927,  holding  that  the  pointing  of  an 
unloaded  revolver  in  a  threatening  manner  at  another,  who  does  not  know  that  it  is 
unloaded,  or  who  has  no  reason  to  believe  that  it  is  not  loaded,  and  who  is  put 
in  fear,  is  an  assault ;  Bryant  v.  State,  7  Wyo.  311,  51  Pac.  879,  56  Pac.  596, 
holding. that  the  pointing  of  a  loaded  rifle  at  a  woman  late  at  night,  while  on 
the  porch  of  her  house  to  ascertain  the  cause  of  a  shot  she  had  heard,  and  put- 
ting her  in  fear  of  bodily  harm,  is  an  assault. 

Miscondnct  of  Jnry  neoeasitatins  new  trial.— Distinguished  in  State  t. 
Lantz,  23  Kan.  728,  33  Am.  Rep.  215,  holding  that  the  misconduct  of  the  jury  in 
examining  an  atlas  of  the  county  where  the  alleged  crime  was  committed  was 
ground  for  reversal,  in  the  absenVe  of  a  showing  by  the  state  that  accused  was 
not  prejudiced  thereby. 

Cited  in  State  v.  Schaben,  69  Kan.  421,  76  Pac  823,  holding  that  denial  of 
new  trial  on  the  ground  of  misconduct  of  the  jury  wrongfully  obtaining  posses- 
sion of  publications  described  as  almanacs  attached  as  exhibits  to  the  motion  for 
new  trial  is  not  reviewable,  where  the  record  does  not  contain  the  publications 
or  any  statement  of  their  contents;  State  v.  Keehn,  85  Kan.  765,  118  Pac.  851, 
holding  that  the  misconduct  of  the  jurors  in  using  during  deliberations  an  inac- 
curate sketch  of  the  scene  of  the  crime,  drawn  by  a  juror  during  the  trial  to  en- 
able him  to  follow  the  evidence,  was  not  ground  for  reversal. 

Cited  in  note  in  35  Am.  Dec.  257,  on  misconduct  of  jurors  as  ground  for  ne^w 
trial;  in  134  Am.  St.  Rep.  1051,  on  misconduct  of  jurors,  other  than  their 
separation,  for  which  a  verdict  may  be  set  aside. 

20  KAK.  647,  VAKBERSUCE  ▼•  KNAPP 
MortsaEe— Hatnre    of    estate    created—Flstnres— Impairaient   •£    •«-. 

oiurity.— Cited  in  Alexander  y.  Sbonyo,  20  Kan.  705,  on  right  of  mortgagee 
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[  to  mortgaged  property  before  foreclosure ;   Bobbins  ▼.  Sackett,  23  E^n.  801,  bold- 

iDg  that  a  mortgage  does  not  confer  title,  and  tbe  mortgagee  may  not  claim 
ownership  of  a  house  on  the  mortgaged  property;  Tomlinson  t.  Thompson,  27 
Kan.  70,  holding  that  a  mortgagee  may  not  sue  a  purchaser  of  a  bouse  removed 
from  the  real  estate  before  the  purchase  and  pending  mortgage  foreclosure"  action, 
though  he  knew  of  tbe  mortgage,  but  did  not  know  of  the  insolvency  of  the  mort- 
gagor, or  did  not  act  fraudulently;  Goodrich  v.  Board  of  Com'rs  of  Atchison 
County,  47  Kan.  355,  27  Pac.  1006,  18  L».  R.  A.  113,  holding  that  a  real  estate 
mortgage  creates  only  a  lien,  and  the  mortgagor  has  the  right  to  iK>sse88ion,  and 
to  sever  and  remove  timber,  earth,  ov  minerals,  unless  it  unreasonably  impairs 
the  security,  and  where  it  does  so  the  remedy  of  the  mortgagee  is  in  equity ;  Chi- 
cago, K.  &  W.  R.  Co.  V.  Need,  2  Kan.  App.  492,  43  Pac.  997,  holding  that  a 
mortgage  vests  no  title  and  conveys  no  interest,  but  creates  a  mere  lien,  and  the 
mortgagee  is  not  a  proper  party  to  condemnation  proceedings,  and  a  railroad  com- 
pany cannot  institute  such  proceedings  to  condemn  a  mortgage  lien  on  land  the 
title  to  which  is  owned  by  it  subject  to  the  mortgage ;  Beaver  Lumber  Co.  v. 
Eccles,  43  Or.  400,  73  Pac.  201,  99  Am.  St.  Rep.  759,  holding  that  a  mortgagee 
may  sue  to  restrain  waste  tending  to  the  impairment  of  his  security  and  a  mort- 
gagor of  land  may  be  restrained  from  cutting  the  timber  constituting  the  chief 
value  of  the  security;  Anderson  v.  Englehart,  18  Wyo.  409,  108  Pac.  977,  hold- 
ing that  a  mortgagee  may  sue  to  restrain  the  removal  of  fixtures  impairing  the 
secarity,  but  he  must  show  that  the  property  will  be  diminished  in  value  by  such 
removal  as  to  render  the  security  insufficient. 

Cited  in  note  in  43  Am.  St.  Rep.  433,  on  mortgagee's  rights  and  remedies  against 
impairment  of  security. 

20  XAH*  650,  STATE  ▼.  COM8TOCK 

Bv^lanr— Aots  oonjititiitiiis.— Cited  in  State  ▼.  Gxoning,  33  Kan.  18,  5 
Piac.  446,  holding  that  unlatching  and  pushing  open  the  closed  outside  door  of  a 
granary  with  intent  to  steal  constitute  a  breaking  within  the  statute  defining 
burglary. 

Saane— Buildiass  subject  to.— Cited  in  State  v.  Garrison,  52  Kan.  180,  34 
Pac  751,  holding  that  a  buggy  house  in  which  goods  are  kept  is  a  building  in 
which  burglary  may  be  committed  under  the  statute;  State  v.  Rogers,  54  Kan. 
683,  39  Pac.  219,  holding  that  a  courthouse  in  which  books  and  records  of  the 
comity  are  kept  and  deposited  may  be  a  subject  of  burglary. 

IfiseoiLdiict  of  counsel  in  argument  to  Jnry.— Cited  in  State  v.  Gutekunst, 
24  Kan.  252,  holding  that  the  court  must  on  its  own  motion  interfere  where 
counsel,  in  his  argument  to  the  jury,  exceeds  the  limit  of  freedom  of  discussion, 
and  refers  to  facts  not  in  evidence,  or  appeals  to  prejudices  foreign  to  the  case; 
State  V.  Tordi,  30  Kan.  221,  2  Pac.  161,  holding  that  a  conviction  fully  sustained 
by  the  evidence  will  not  be  disturbed  on  the  ground  of  improper  argument  only 
slightly  beyond  the  proper  limits  of  argument,  and  not  objected  to  until  m&tion 
for  new  trial  overruled  by  the  trial  court ;  State  v.  Martin,  81  Kan.  353,  2  Pac. 
781,  on  question  of  new  trial  on  the  ground  of  improper  remarks  by  the  prose- 
eating  attorney  in  his  closing  argument  to  the  jury ;  State  v.  Patterson,  52  Kan, 
335,  34  Pac.  784,  holding  that,  where  statements  of  counsel  are  improper,  but  no 
sufficient  objection  is  made  at  the  time,  error  will  not  lie;  State  v.  Baker,  57 
Kan.  541,  46  Pac.  947,  holding  that,  where  the  county  attorney  in  his  argument 
used  repeatedly  abusive  language,  calling  accused  a  sharper,  villain,  knave,  first- 
class  scoundrel,  cheat,  bad  man,  but  the  court  failed,  after  objections,  to  check 
him  or  direct  the  jury  to  disregard  the  offensive  remarks,  accused  was  entitled  to 
a  new  trial ;  State  v.  Hinkley,  81  Kan.  838,  lOG  Pac.  1088.  holding  that,  where 
abusive  remarks  of  the  prosecuting  attorney  are  complained  of,  the  test  is  whether 
or  not  the  remarks  were  so  improper  as  to  prejudice  the  jury  against  accused 
and  deprive  him  of  a  fair  trial ;   State  v.  Shelton,  6  Kan.  App.  662,  49  Pac.  702, 
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holding  that  the  court  on  its  own  motion  shoald  reprimand  the  county  attorney, 
indulging  in  personal  abuse  of  accused,  and  direct  the  jury  to  disregard  the 
language,  and  where  the  court  fails  to  do  so,  and  the  improper  argument  may 
have  determined  the  verdict  in  view  of  the  evidence,  a  new  trial  must  be  granted ; 
Higley'v.  Gilmer,  3  Mont.  433,  holding  that,  when  counsel  of  a  party  comments 
in  his  argument  on  subjects  not  in  evidence,  the  counsel  of  the  adverse  party 
must  promptly  ask  the  court  for  redress,  and  take  and  save  an  exception  to  an 
adverse  ruling,  or  the  Supreme  Court  cannot  interfere;  Territory  v.  Ck>rdova,  11 
N.  M.  367,  68  Pac.  919,  holding  that  counsel,  in  addressing  juries,  must  keep 
strictly  to  the  facts,  and  they  have  xto  right  to  state  as  facts  matters  which  the 
evidence  does  not  bear  out,  and  where  the  court  thinks  that  counsel  go  outside 
the  record,  it  may  call  their  attention  to  what  it  thinks  the  evidence  is. 

Cited  in  note  in  121  Am.  St.  Rep.  808,  on  counsel's  right  to  refer  in  argument 
to  witness*  refusal  to  testify  as  evidence  of  defendant's  guilt;  in  46  L.  R.  A. 
651,  652,  658,  on  reversal  of  conviction  because  of  unfair  or  irrelevant  argument 
or  statements  by  prosecuting  attorney. 

ZO  KAN.  655,  GROSS  ▼.  FTTNK 

Oase-made  aad  matters  allowable  hj  eztrinsio  evideiLoe  on  reriew.— 

Cited  in  Jones  v.  Charles  P.  Kellogg  &  Co.,  51  Kan.  263,  33  Pac.  997,  37  Am. 
St.  Rep.  278,  holding  that,  where  a  case  is  brought  to  the  Supreme'  Court  on  a 
case-made,  the  rulings  of  the  lower  court  or  judge  assigned  as  error  must  be 
shown  by  and  embodied  in  the  case  itself,  but  other  matters  to  make  the  case 
reviewable  may  be  shown  by  extrinsic  evidence ;  Chrliitie  v.  Carter,  56  Kan.  166, 
42  Pac.  708,  holding  that,  where  it  does  not  appear  in  any  way  that  notice  of 
time  of  presentation  of  case  for  settlement  was  given  or  waived,  or  that  defend- 
ant in  error  appeared  personally  or  by  attorney,  or  what  amendments  were  al- 
lowed or  disallowed,  but  so  far  as  shown  the  settlement  of  case-made  was  ex  parte, 
the  proceeding  will  be  dismissed;  Westchester  Fire  Ins.  Co.  v.  Coverdale,  9 
Kan.  App.  651,  58  Pac.  1029,  holding  that,  where  the  trial  judge  certifies  that  the 
case  is  on  due  notice  signed,  settled,  and  allowed,  and  defendant  in  error  does 
not  show  by  affidavit  or  otherwise  that  notice  was  not  served,  petition  in  eraor 
will  not  be  dismissed. 

Uflnry.— Cited  in  note  in  55  Am.  Dec.  398,  on  what  constitutes  usury. 

20  KAN.  657,  BAII.EY  ▼.  BAYN£ 

Issues  and  admissibility  of  OTidence  under  pleadinss^— Cited  in  Holm- 
berg  V.  Pean,  21  Kan.  73,  holding  that  a  defendant  in  replevin  may,  under  a 
general  denial,  show  by  extrinsic  facts  that  the  assignment  set  up  in  the  petition 
as  the  basis  of  plaintiff's  right  of  possession  is  fraudulent,  and  thereby  prove  that 
defendant  rightfully  retained  possession;  Hoisington  v.  Armstrong,  22  Kan.  110, 
holding  that  an  answer  in  replevin,  which  admits  a  fact  as  if  alleged  in  the  peti- 
tion,' while  the  petition  does  not  allege  it,  does  not  set  up  an  affirmative  matter, 
apd  does  not  need  a  reply;  Kennett  v.  Fickel,  41  Kan.  211,  21  Pac  93,  holding 
that  defendant  in  replevin  may,  under  the  general  denial,  show  that  a  third  per- 
son is  the  owner  and  entitled  to  the  possession  of  the  property,  without  bringing 
the  third  person  into  the  case ;  White  v.  Gemeny,  47  Kan.  741,  28  Pac.  1011,  27 
Am.  St.  Rep.  320,  holding  that  any  defense  defendant  in  replevin  may  have  may 
be  given  under  the  general  denial,  and  plaintiff  may  without  reply  rebut  any 
defense  proved;  Street  v.  Morgan,  64  Kan.  85,  67  Pac.  448,  holding  that  a 
defendant  in  replevin  may,  under  the  general  denial,  prove  every  fact  material 
to  the  maintenance  of  the  action,  and  additional  averments  in  the  answer  that 
defendant  is  the  owner  of  the  property  and  entitled  to  the  possession  thereof, 
because  of  his  ownership  and  because  of  delivery  by  an  officer,  do  not  enlarge 
the  issues;  Gallick  v.  Bordeaux,  22  Mont.  470,  56  Pac.  961,  holding  that  de- 
fendant in  claim  and  delivery  may,  under  the  general  denial  to  the  complaint* 
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coDtaining  only  general  aUegations  of  plaintUTs  title  and  right  of  posaeasion, 
prove  any  fact  tending  to  defeat  the  title  which  plaintiff  attempts  to  es- 
tablish ;  Payne  v.  McConniclc  Harvesting  Mach.  Co.,  11  Okl.  318,  66  Pac.  287, 
holding  that  defendant  in  replevin  may,  under  the  general  denial,  show  that  he 
riglitfully  detains  the  property,  or  that  plaintiff  has  no  right  of  possession. 

Same— Gamlsl&me]it.--Cited  in  Reese  v.  Piatt  4  Kan.  App.  801,  44  Pac.  31, 
46  Pac.  990,  holding  that  a  garnishee  may  show  any  fact  to  r^but  any  ownership 
in  the  debtor  of  the  property  in  dispute,  where  he  makes  the  statutory  affidavit  in 
answer  to  plaintiff's  statutory  affidavit. 

Amendmenta  to  ple^dlng^a  to  oonform  to  thb  proof.— Cited  in  Wilcox 
k  White  Organ  Co.  v.  Lasley,  40  Kan.  521,  20  Pac.  228,  holding  that  where  the 
trial  court  on  motion  would  have  allowed  an  answer  to  be  amended  to  conform 
to  the  evidence,  and  plaintiff  could  not  be  prejudiced  by  such  amendment,  the  Su- 
preme  Court  would  consider  the  amendment  as  having  been  made;  Tipton  v. 
Warner,  47  Kan.  606,  28  Pac.  712,  holding  that,  where  the  petition  might  have 
been  amended  to  conform  to  the  evidence  supporting  the  cause  of  action  incom- 
pletely stated,  the  Supreme  Court  will  treat  the  petition  as  having  been  amended 
to  conform  to  the  facts  proved,  and  will  not  reverse  the  judgment. 

20  KAH.  660,  MISSOURI  RIVER,  FT.  S.  *  G.  R.  CO.  ▼.  SHIRUnf 

Statutory  attorney's  fees.— <^ited  in  Central  Branch  Tnion  Pac.  R.  Co.  v. 
Yoang,  21  Kan.  532;  Central  Brandi  Union  Pac.  R.  Co.  v.  Ilolcomb,  21  Kan. 
533— holding  that  attorney's  fees  are  properly  included  in  judgment  against  a 
railroad  company,  in  action   under  stock-killing  law  of  1874,   for  the  value  ot  \ 

stock  killed  hy  a  train ;    I^yramid  Land  &  Stock  Co.  v.  Pierce,  30  Nev.  237,  95  ^ 

Pac.  210,  holding  that  a  provision  in  a  statute  for  attomey*s  fees,  as  well  as 
damages  for  unlawfully  herding  on  the  land  of  another,  is  valid  as  proper  police 
regulation. 

Appoaraiieo  by  eorporation  as  admlaaion  of  corporate  ejdatenoe«<«-Cited 
in  A.  Gauthier  Decorating  Co.  v.  Ham,  3  Colo.'  App.  559,  34  Pac.  484;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Brewer,  20  Kan.  669;  Herald  Shoe  Co.  v.  Oklahoma 
Pub.  Co.,  15  Okl.  29,  79  Pac.  1  Upholding  that  a  corporation,  by  appearing  to 
a  suit,  thereby  admits  its  corporate  existencse;  City  of  lilrie  v.  Phelps,  56  Kan. 
136,  42  Pac.  386^  holding  that  a  city,  through  officers,  making  a  general  appear- 
ance and  asking  for  affirmative  relief  in  an  action  against  it  in  which  the  peti- 
tion alleges  that  it  is  a  municipal  corporation  organised  under  the  laws  of  the 
state,  cannot  deny  its  corporate  existence;  Perrls  Irr.  Dist.  v.  Thompson,  116 
Fed.  832,  54  C.  C.  A.  336,  holding  that  a  defendant,  sued  as  a  corporation,  by  ap- 
pearing generally  and  filing  demurrer  and  subsequently  answering  to  the  merits, 
in  its  corporate  name,  admits  its  corporate  existence. 

Distingnished  in  Kelley  v.  Mississippi  Cent.  R.  Co.,  1  Fed.  564,  holding  that 
plaintiff,  serring, process  on  persons  as  the  representatives  of  an  alleged  corpora- 
tion, cannot  prevent  them  from  pleading  in  their  own  names  the  extinction  of  the 
corporation.  # 

20  KABf.  6e5»  MXTCKEIX  ▼.  MITCHBIA 

. 

Bffeot  <if  divoree  on  rl^l^t  to  aUmony.'^-Cited  in  Chapman  v.  Chapman, 
48  Kan.  636»  20  Pac.  1071,  holding  that  the  effect  of  a  divorce  obtained  hy  a 
wife  is  to  exclude  her  from  any  interest  in  the  husband's  property  not  specially 
mentioned,  reserved,  or  provided  for  in  the  decree;  McCormick  v.  McCormick, 
S2  Kan.  81,  107  Pac.  546,  holding  that  a  judgment  of  divorce  of  a  sister  state, 
rendered  at  the  suit  of  the  husband  on  service  by  publication,  which  makes  no 
reference  to  alimony,  bars  a  recovery  of  alimony  by  the  wife,  knowing  of  the 
pendency  of  the  action,  bnt  making  no  appearance  nor  applying  for  alimony. 
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Distinguished  in  Re  Smitii,  74  Kan.  462,  87  Pae.  189,  holding  that  a  judgment 
of  divorce,  which  through  the  fraud  of  the  husband  made  no  provision  for  ali- 
mony, may  be  impeached  for  fraud,  and  the  court  may  award  alimony. 

Cited  in  note  in  60  Am.  Dec.  068,  on  alimony  and  its  allowance. 

20  KAN.  669,  ATCHISON,  T.  *  S.  F.  B,  CO.  ▼.  BREWER 

liiability  of  carriers  for  loss  of  basease<-^ited  in  Kansas  City,  Ft  S.  & 
G.  R.  Co.  V.  Morrison,  34  Kan.  502,  9  Pac.  225,  55  Am.  Rep.  252,  holding  that 
the  liability  of  a  carrier  for  loss  of  baggage  is  coextensive  with  its  custody 
thereof,  and  continues  until  it  is  safely  delivered  to  the  owner,  provided  he  calls 
for  it  within  a  reasonable  time  after  it  reaches  its  destination. 
Cited  in  note  in  99  Am.  St.  Rep.  391,  on  liability  for  loss  of  baggage. 

20  KAN.  670,  ASHTON  ▼•  INGI.E,  27  AlC  REP.  197 

Cited  in  Lenora  State  Bank  v.  Peak,  3  Kan.  App.  698,  44  Pac.  90a 

Acquisition  and  extent  of  homestead.— Cited  in  Mouriquand  v.  Hart,  22 
Kan.  594,  31  Am.  Rep.  200,  holding  that  one  owning  and  occupying  112  acres, 
and  building  and  operating  a  gristmill,  on  a  tract  of  less  than  2  acres  as  an  in- 
dependent business,  and  not  within  any  inclosures  of  the  farm,  could  not  hold  the 
mill  as  exempt  as  a  part  of  the  homestead;  Morrissey  v.  Donohue,  32  Kan.  646, 
5  Pac.  27,  holding  that  a  tract  up  to  160  acres  of  farming  land,  or  one  acre  within 
the  limits  of  an  incorporated  town  or  city,  is  the  homestead,  where  it  is  devoted 
to  purposes  of  homestead,  and  not  to  any  purpose  inconsistent  with  a  homestead 
interest,  whether  the  owner  actually  uses  every  part  thereof  or  not;  Lay  son  v. 
Grange,  4S  Kan.  440,  2Q  Pac.  585,  holding  that  three  lots,  less  than  one  acre^ 
occupied  by  the  owner  as  his  residence  constituted  his  homestead,  though  he  con- 
verted a  carpenter  shop  on  the  land  into  rooms  and  rented  the  rooms  to  a  family, 
with  only  the  right  of  ingress  and  egress,  and  reserving  the  basement  of  the 
building  and  the  lot  on  which  it  stood  for  his  own  use;  Pitney  v.  Eldridge,  58 
Kan.  215,  48  Pac  854,  holding  that,  where  the  owner  of  a  homestead  of  40  acres 
leased  a  part  for  a  term  of  year&,  with  privilege  of  renewal,  the  leased  premises 
remained  a  part  of  the  homestead;  Peak  v.  Lenora  State  Bank,  58  Kan.  485, 
49  Pac.  613,  holding  that  an  indefinite  and  conditional  intention  to  occupy  land  aa 
a  homestead  does  not  impart  to  it  homestead  character,  in  the  face  of  long-con- 
tinued residence  elsewhere;  A.  Ellinger  &  Co.  v.  Thomas,  64  Kan.  180,  67  Pac 
529,  holding  that  occupancy  of  land,  sufficient  to  initiate  and  continue  a  homestead 
right,  cannot  operate  retroactively  to  divest  a  judgment  lien  previously  attached 
to  the  land;  Linn  v.  Ziegler,  68  Kan.  528,  75  Pac.  489,  holding  that,  in  order  for 
a  tract  to  be  a  part  of  a  homestead,  it  must  be  actually  or  constructively  ooca- 
pied  as'Jt  part  of  the  home  place  and  regarded  as  snch,  and  it  does  not  of  necea- 
sity  become  a  part  of  the  homestead  by  the  mere  fact  of  contiguity;  Dwelling 
House  Ins.  Co.  of  Boston,  Mass.,  v.  Osbom,  1  Kan.  App.  197,  40  Pac  1099,  hold- 
ing that  a  lot  and  a  half,  containing  less  than  one  acre  and  occupied  by  thA  owner 
with  his  family,  using  one  building  thereon  for  living  and  sleeping  purposes  and 
the  other  building  thereon  as  a  kitchen,  constitutes  his  homestead;  Lenora  State 
Bank  v.  Peak,  3  Kan.  App.  698,  44  Pac.  900,  holding  that  the  building  intended 
for  and  occupied  as  a  residence  is  inseparable  from  th^  homestead,  and  when  a 
selection  is  made  the  dwelling  house  cannot  be  excluded  to  increase  the  quantity 
of  land  to  be  exempted  elsewhere ;  Lubbock  v.  McMann,  82  Cal.  226,  22  Pac.  1146, 
16  Am.  St.  Rep.  108  (dissenting  opinion),  holding  that  honses  and  lots  rented  for 
money  rent  to  tenants,  who  are  not  servants  of  the  owner,  are  not  a  part  of  the 
owner's  own  home  and  residence,  though  adjoining  the  same,  and  are  not  a  part 
of  the  homestead;  Arn  v.  Hoerseman,  27  Kan.  489,  on  land  constituting  a  home- 
stead. 

Cited  in  note  in  70  Am.  Dec.  851,  on  what  may  be  exempt  as  homestead;  la 
87  Am.  Dec.  280,  on  sale  of  homestead  under  execution. 
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20  XAN.  682,  8PAHOU3R  ▼.  ROBINSON 

Appeal  fyom  decision  of  probate  court.— Cited  in  McClun  ▼.  Glasgow,  55 
Kan.  182,  40  Pac.  329,«  holding  that,  since  notice  of  appeal  from  a  decision  of  the 
probate  coart  and  affidavit  required  by  statute  are  prerequisites  to*  tiie  granting 
of  an  appeal,  a  party  appealing  has  no  right  to  compel  by  mandamus  the  probate 
judge  to  fix  the  amount  of,  or  approve,  an  appeal  bond  until  notice  was  given 
and  affidavit  filed. 

20  KAN.  684,  DEWET  ▼.  LINSCOTT 

Record  preeervins  tlie  entire  testimony  to  enaUe  tl&e  Supreme  Court 
to  rcTiew  the  cTidence.— Cited  in  Winstead  v.  Standeford,  21  Kan.  270,  holding 
that  the  case-made  must  show  that  it  contains  all  the  evidence,  or  the  Supreme 
Court  win  not  review  the  evidence;  Lewis  v.  Linscott,  37  Kan.  379,  15  Pac.  158t 
holding  that  entries  in  the  record  that  plaintiff  introduced  certain  testimony  and 
rested,  that  defendant  offered  testimony  shown  and  rested,  that  plaintiff  had  a 
witness  sworn  and  rested,  that  defendant  offered  in  evidence,  etc.,  and  rested,  and 
that  the  court  refused  to  open  the  case  to  permit  plaintiff  to  recall  a  witness, 
and  that  plaintiff  rested,  showed  that  all  the  evidence  is  in  the  record,  and  the 
Supreme  Court  may  review  its  sufficiency;  Deatherage  v.  Burkdall,  38  Kan.  732, 
17  Pac  605,  holding  that,  before  the  Supreme  Court  will  consider  the  question 
of  the  sufficiency  of  the  evidence,  it  must  be  shown  affirmatively  in  some  way 
that  the  record  contains  all  the  evidence;  F.  Hammar  Paint  Co.  v.  Glover,  47 
Kan.  15,  27  Pac.  130,  on  question  whether  case-made  contains  all  the  evidence,  so 
that  the  Supreme  Court  may  review  the  sufficiency  of  the  evidence;  Humbarger 
Y.  Humbarger,  72  Kan.  412,  83  Pac.  1095,  115  Am.  St  Rep.  204,  holding  that,  S^ 

when  the  record  states  that  the  hearing  began  on  a  certain  date,  and  each  succes- 
sive step  in  the  case,  including  the  settling  and  signing  of  the  bill  of  exceptions, 
is  introduced  by  the  word  "therefore,"  all  the  steps  occurred  on  the  designated 
date,  and  bill  was  settled  in  time;  O'Bryen  v.  Hays  Land  &  Investment  Co., 
80  Kan.  427,  102  Pac.  601,  on  question  of  record  showing  that  it  contains  eJl  the 
eyidence;  Donnell  v.  Reese,  6  Kan.  App.  563,  51  Pac.  5S4,  holding  that  a  case- 
made  contains  all  the  evidence. 

Confirmation  or  setting  aside  Judicial  •ales.^-Cited  in  New  England 
Mortg.  Sec  Co.  v.  Smith,  25  Kan.  622;  Payne  v.  Long-Bell  Lumber  Co.,  9  Okl. 
683,  60  Pac.  235— holding  that 'the  court,  on  motion  to  confirm  a  sale  under  a 
mortgage  foreclosure  decree,  need  only,  except  in  exceptional  cases,  ascertain 
whether  the  proceedingrs  of  the  officer  have  been  in  conformity  with  the  judgment 
and  statute,  and  where  the  proceedings  are  regular,  and  no  extrinsic  circumstances 
are  presented,  it  mast  confirm  the  sale;  Baker  v.  Hall,  29  Kan.  617,  on  setting 
aside  a  sheriff*s  sale  for  gross  inadequacy  of  price ;  Collins  v.  Ritchie,  31  Kan.  371, 
2  Pac.  623,  holding  that  a  sheriff's  sale  of  real  estate  will  not  be  set  aside  where 
the  officer's  return  shows  inability  to  find  personal  proi)erty  after  diligent 
search,  but  no  personal  demand  of  the  judgment  debtor  for  the  amount  due,  and 
where  the  proceedings  of  sale  were  in  conformity  with  the  statute ;  Weir  v.  Trav- 
elers' Ins.  Cb.,  82  Kan.  825,  4  Pac.  267,  holding  that  the  court  may  set  aside  a 
judicial  sale  where  the  real  estate  was  bid  in  at  a  grossly  inadequate  price  by 
a  judgment  debtor,  nnder  the  direction  of  his  wife,  for  and  in  her  name,  and 
where  the  order  of  sale  was  issued  without  the  knowledge  of  the  judgment  cred- 
itor or  his  attorney,  and  they  had  no  notice  of  the  sale  and  were  not  present; 
Capital  Bank  v.  Huntoon,  35  Kan..  577,  11  Pac.  369,  holding  that  a  judicial  sale 
will  seldom,  if  ever,  be  set  aside  on  the  ground  of  inadequacy  of  price,  and  a  sale 
for  more  than  two- thirds  of  the  appraised  value  cannot  be  set  aside  for  mere 
inadequacy  of  price;  Jones  t.  Carr,  41  Kan.  329,  21  Pac.  258,  holding  that  inade- 
quacy of  price  may  be  considered  with  other  grounds  for  setting  aside  a  sherifiTs 
•ale;  Means  t*  Bosevear,  42  Kan.  877»  22  Pac  819,  holding  that  great  inade- 


20  KAN.)  NOTISS  ON  KANSAS  REPORTS  U 

quacy  of  price  at  a  BherifTs  sale  is  a  circumstance  which  courts  regard  with  sua- 
picion,  and  slight  additional  circumstances  only  are  required  to  authorize  the  set- 
ting aside  of  the  sale;  Wolfert  v.  Milford  Sav.  Bank,  5  Kan.  App.  2^2,  47  Pac. 
175t  holding  that  the  court  setting  aside  a  judicial  sale  has  a  disccetion  which 
must  be  exercised  in  furtherance  of  justice  and  with  due  consideration  for  the 
rights  of  aU  the  parties;  Magann  v.  Segal,  92  Fed.  252,  34  C.  C.  A.  323,  holding 
that  mere  inadequacy  of  price  at  a  judicial  sale,  unless  so  great  as  to  shock  the 
conscience,  does  not  justify  the  setting  aside  of  the  sale,  but  there  must  be  ad- 
ditional circumstances. 

Distinguished  in  Northrop  y.  Cooper,  23  Kan.  432,  holding  that  a  judicial  sale 
will  not  be  set  aside  for  mere  inadequacy  of  price,  where  the  absence  from  the 
sale  by  the  judgment  debtor  and  creditor  was  not  excused,  and  where  the  officer 
and  purchaser  acted  in  good  faith;  Keene  Five-Cent  Savings  Bank  y.  Marsh» 
31  Kan.  771,  3  Pac.  511,  holding  that  a  sheriff's  sale  of  property  worth  $800  to 
$1,000  for  $465  will  not  be  set  aside  on  motion  of  plaintiff  in  execution,  on  the 
grounds  of  inadequacy  of  price  and  the  officer's  failure  to  give  special  notice  to 
plaintiff;  McGeorge  v.  Sease,  32  Kan.  387,  4  Pac.  846,  holding  that  a  judicial 
sale  under  judgment  rendered  on  service  of  process  left  with  the  wife  of  defend- 
ant, who  had  no  actual  knowledge  of  the  judgment,  would  not  be  set  aside  for 
inadequacy  of  price  offered  by  a  stranger  to  the  proceedings;  Babcock  v.  Canfield, 
36  Kan.  437,  13  Pac.  787,  holding  that  inadequacy  of  price  at  judicial  sale  to  a 
bona  fide  purchaser,  who  was  a  stranger  to  the  action,  does  not  justify  the  set- 
ting aside  of  the  sale  on  application  of  judgment  creditor,  where  the  failure  of  hia 
agent  to  bid  at  the  sale  is  unexplained. 

Same— Effect  of  opening  Jndsment  and  letting  defendant  in  to  de- 
fend.—Cited  in  Johnson  v.  Lindsay,  27  Kan.  514,  holding  that,  where  a  judg- 
ment rendered  on  service  by  publication  alone  is  opened  and  defendant  is  let  in 
to  defend,  a  sale  under  the  judgment  must  be  set  aside. 

Meaning  of  word  "aAdavit."— Cited  in  Lawrey  v.  Sterling,  41  Or.  518,  69 
Pac.  460,  on  definition  of  the  word  "affidavit,"  and  the  distinction  between  it  and 
the  word  "petition.' 


ft 


20  KAN.  692,  STATE  EX  BEL.  ATTORNEY  GENERAL  ▼.  TOMLIN- 
SON 

Judicial  power.— Cited  in  State  ex  rel.  Attorney  General  v.  Francis,  26  Kan«, 
724,  holding  that  where  four  members  of  the  House  of  Representatives,  not  en- 
titled to  seats  as  members  voted  for  an  act,  and  their  votes  were  essential  to  a, 
constitutional  majority,  the  act  was  not  legally  passed,  and  was  void;  Martin 
V.  Ingham,  38  Kan.  641,  17  Pac.  162,  holding  that  the  Governor  may  be  controlled 
by  mandamus  or  injunction  in  the  performance  of  purelj'  ministerial  duties;  In  re 
Gunn,  50  Kan.  155,  32  Pac.  470,  ^8,  19  L.  R.  A.  519,  holding  that,  though  the 
Supreme  Court  may  not  on  quo  warranto  inquire  into  the  right  of  membership 
to  either  house  of  the  Legislature  it  may  pass  on  the  organization  of  the  Legia- 
lature,  when  it  must  pass  on  the  acts  of  the  Legislature;  In  re  Gunn,  60  Kan. 
155,  32  Pac.  470,  948,  19  L.  R.  A.  519  (dissenting  opinion),  holding  that  political 
questions  must  be  decided  by  the  political  departments  of  the  government,  and 
the  judiciary  must  follow  the  decisions  in  such  eases. 

Quo  warrantor— Cited  in  note  in  30  Am.  Dec  49,  on  pleadings  and  proceedin^a 

in  quo  warranto. 

20  KAN.  705,  ALEXANDER  ▼.  SHONTO 

Effeet  of  mortcase  on  real  estate.— Cited  in  Bobbins  v.  Sackett,  23  Kan. 
301,  holding  that  a  real  estate  mortgage  does  not  confer  title  and  a  mortgagee 
may  not  by  virtue  of  the  mortgage  claim  ownership  of  a  building  on  the  real  ea- 
tate;    Goodrich  v.  Board  of  Com'rg  of  Atchison  County,  47  IS^n,  Bl^  2fl  P%o. 
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1006,  18  Ll  R.  A.  113,  holding  that  the  mortgagor  in  possession  is  the  owner 
within  the  statute  relating  to  the  establishment  of  highways. 

Cited  in  note  in  109  Am.  St.  Rep.  453,  on  mortgagee's  right  of  action  against 
third  persons  for  invasion  of  his  rights. 

Application  of  proceed*  on  nLortgage  foreclosnre  sale.— Cited  in  Kerr 
T.  Hoskinson,  5  Kan.  App.  193,  47  Pac.  172,  holding  that  the  court,  on  the  appli- 
cation of  plaintiff,  suing  to  foreclose  a  mortgage  on  real  estate  on  which  taxes 
are  due,  must  order  that  the  taxes  be  first  paid  out  of  the  proceeds  of  a  sale. 

20  KAH.  709,  WEICHSEI^BAITM  ▼.  CUKLETT,  27  AM.  BEP.  204 

Taxation— Richt  to  purchase  at  tax  sale.— Cited  in  Shoup  v.  Central 
Branch  Union  Pac.  R.  Co.,  24  Kan.  547,  holding  that  a  purchaser  of  real  estate, 
who  defaults  in  the  payment  of  taxes  in  breach  of  his  covenant  to  pay  taxes, 
and  who  surrenders  his  contract,  and  who  is  released  by  the  vendor,  may  acquire 
a  tax  title ;  Keith  v.  Keith,  26  Kan.  26,  holding  that  a  purchase  at  a  tax  sale 
by  one  in  possession  of  the  premises  enjoying  with  others  the  rents  and  profits 
gives  no  title,  but  is  a  redemption  only;  Duffitt  v.  Tuhan,  28  Kan.  292,  holding 
that  one  in  possession  with  the  consent  of  the  owner,  without  any  agreement  as 
to  the  payment  of  rent  or  taxes,  and  who  does  not  pay  or  offer  to  pay  rent,  but 
who  receives  the  benefit  of  the  estate,  may  not,  by  purchasing  at  a  tax  sale  for 
taxes  levied  during  his  occupancy,  divest  the  owner's  title ;  Smith  v.  Newman,  62 
Kan.  318,  62  Pac.  1011,  53  L.  R.  A.  934;  Yurann  v.  Hamilton,  82  Kan.  528,  108 
Pac.  822— -holding  that  a  tenant,  under  no  obligation  to  pay  taxes,  may  purchase  at 
a  delinquent  tax  sale  during  the  term. 

Cited  in  note  in  75  Am.  St.  Rep.  242,  on  who  may  purchase  and  enforce  a  tax  1i^| 

title.  ^ 

• 

Right  of  tenant  to  dispute  his  landlord's  titles— Cited  in  Sheaff  v. 
Husted,  60  Kan.  770,  57  Pac.  976,  holding  that  a  tenant  of  the  fee-simple  owner 
may  attorn  to  the  holder  of  a  tax  deed  regular  on  its  face  and  in  the  statutory 
form,  and  recognize  the  holder  as  owner;  Alillikin  y.  Lockwood,  80  Kan.  600, 
103  Pac.  124,  holding  that  the  application  of  the  principle  that  a  tenant  may 
show  that  the  title  imder  which  he  entered  has  expired  or  has  been  extinguished 
fails  where  the  title  under  which  he  originally  entered  has  not  been  extinguished. 

Cited  in  note  in  89  Am.  St.  Rep.  84,  85,  on  estoppel  to  deny  landlord's  title; 
in  53  L.  R.  A.  939,  on  right  of  tenant  to  acquire  title  not  inconsistent  with  land-  I 

lord's  at  commencement  of  tenancy. 

Unlawful  detainer.»Cited  in  note  in  120  Am.  St.  Rep.  60,  on  unlawful  de-  | 

tainer. 
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Transniitting  record  on  remoTal  of  eanse  io  another  oonnt7«^Cited  in 
State  y.  Kindig,  55  Kan.  113,  39  Pac  1028,  holding  that  only  a  transcript  of  the 
record  and  proceeding  is  authorized  to  be  transmitted  by  the  district  clerk  to  the 
county  to  which  a  criminal  case  is  removed. 

Eridenoe  of  character  of  decedent.— Cited  in  State  v.  Keefe,  54  Kan.  197, 
38  Pac.  302,  holding  that,  when  the  evidence  fairly  raises  a  doubt  as  to  whether 
accused  acted  in  self-defense,  the  general  character  of  decedent  for  ferocity  and 
brutality  may  be  shown;*  Redus  v.  People,  10  Colo.  208,  14  Pac.  323,  holding  that 
evidence  that  decedent  was  a  quarrelsome  and  dangerous  man  is  admissible  only 
when  accused  was  attacked  and  acted  in  self-defense,  and  when  accused's  belief 
of  actual  danger  is  the  point  of  inquiry,  and  he  had  notice  of  decedent's  charac- 
teristics. 

tiled  in  notes  in  3  L.  R.  A.  (X.  S.)  352,  353;  85  Am.  Dec.  600  (par.  2)— on 
evidence  as  to  character  of  deceased* 
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Argument  hj  comutel^-^Tilin  J tin g^— Cited  In  DouglaBS  y.  Hill,  ^  Kan.  527, 
holding  that  a  reasonable  reatriction  as  to  time  for  argument  by  counsel  in  view  of 
the  questionB  involved  is  not  erroneous;  Chicago,  EL  &  W.  R.  Co.  v.  Abilene 
Town-Site  Co.,  42  Kan.  104,  21  Pac.  1112  (dissenting  opinion),  holding  that  the 
Supreme  Court  on  error  may  not  deny  to  a  party  the  right  to  orally  present  his 
case  by  attorney,  when  the  case  is  regularly  called,  but  may,  within  reasonable 
limits,  limit  the  time  of  oral  argument. 

Cited  in  note  in  25  K  B.  A.  (N.  S.)  1031,  on  right  to  limit  time  of  argument  of 
comnsel  for  accused. 


wsBT  FUBUBHnra  oa,  vbottbhs,  bt.  faux.,  imni. 


^ 

'^ 


t» 


EXTRA  ANNOTATED  EDITION 

REPORTS 

OF 

CASES  ARGUED  AND  DETERMINED 

IN  TH8 

SUPREME   COURT 


OF  TBB 


STATE  OF  KANSAS. 


VOL.  21. 


CONTAINING  A  REVISED  REPRINT  OP  ALL  CASES  REPORTED  IN  VOL. 
21  or  THE  KANSAS  REPORTS,  WITH  NOTES  AND 
REFERENCES  TO  KANSAS  DECIS- 
IONS, ETa 


By  C.  F.  W.  DASSLER. 


Albo  Notes  or  Cubbsst  Gasb  Law,  bt 

JOHN  C.  THOMSON, 

Or  THB  Editobial  Cobfb  or  ''Thb  Ebpobtbbs.*' 


ST.  PAUL: 
WEST  PUBLISHING   COMPANY. 

i9ia 


OOFTBIGHT,  1867. 
WEST  PUBLISHING  OOMPANT. 


COPTBIGHT,  1912, 
BY 

WEST  PUBLISHING  COMPANY. 
(21  Kan.) 


PREFACE. 


This  volume  contains  all  the  cases  reported  in  volume  21  of  the  Kan- 
sas Reports.  An  *  prefixed  to  a  reference  to  the  Kansas  Reports  in- 
dicates the  paging  of  the  edition  now  out  of  print. 

Ab  the  syllabus  of  each  case  is  prepared  by  the  judge  writing  the  opin- 
ion, under  the  statute,  and  is  the  law  of  the  case,  the  same  will  be  found 
in  the  head-notes  to  the  case,  intact.  Additional  notes  to  matters  in  an 
opinion  are  inclosed  in  brackets  to  distinguish  them  from  the  official 
syllabus. 

The  cases  are  annotated  with  references  to  the  Kansas  decisions,  and 
to  the  notes  of  the  new  edition,  vols.  1-15,  inclusive,  of  the  Kansas 
Reports. 

Mr.  J.  C.  Thomson,  of  the  editorial  corps  of  "The  Reporters"  has 
added  notes  of  the  current  case  law  to  many  of  the  cases. 

Volunie  22  is  in  press. 

Leaventoorthf  Kan,,  November ,  1886. 
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BuLE  1.  Counsel  for  the  plaintiff  shall  number  the  pages  of  the  petition  in 
error,  and  the  record,  betore  filing  the  same;  and  the  clerk  shall  prepare  for 
the  court  a  copy  of  the  same,  numbering  the  pages  as  in  the  original. 

Rule  2.  Ck>unsel  shall  file  a  written  or  printed  brief  in  each  case  for  each 
justice,  and  for  the  reporter  of  the  court.  In  each  case  where  printed  briefs 
are  filed,  two  additional  copies  shall  be  furnished,  one  for  the  reporter  .and 
one  for  the  librarian;  and  hereafter  the  printed  briefs  will  be  bound  and  in- 
dexed, and  placed  in  the  state  library.  The  briefs  must  refer  specifically  to 
the  page  of  the  record  which  counsel  desires  to  have  examined. 

Bulb  8.  Ko  case  shall  be  docketed,  nor  process  Issued  thereon,  except  where 
the  state  is  appellant,  until  the  plaintiff  in  error  or  appellant  shall  pay  the 
clerk  $5,  advance  fees;  nor  shall  any  civil  case  be  docketed  until  security  for 
costs  shall  be  given,  approved  by  the  clerk  of  the  supreme  court,  conditioned 
for  the  payment  of  all  costs  for  which  the  plaintiff  in  error  may  be  liable. 
Execution  on  a  Judgment  for  costs  having  been  returned  unsatisfied,  the  clerk 
may  give  said  securities,  or  their  executors  or  administrators,  notice  of  such 
return,  and  that  unless  said  costs  are  paid  within  ten  days  after  receipt  of 
said  notice,  a  motion  will  be  made  for  a  Judgment  against  them.  And  if 
good  cause  shall  not  be  shown  why  the  same  ought  not  to  be  done,  judgment 
may  be  entered  against  said  securities,  or  their  executors  or  administrators, 
for  the  amount  remaining  unpaid  for  which  said  plaintiff  in  error  may  be 
liable,  and  execution  may  be  issued  on  such  Judgment  as  in  other  cases. 

Rule  4.  Counsel  for  plaintiff  in  error  shall  furnish  a  copy  of  bis  brief  to 
counsel  for  defendant  in  error  in  each  case,  at  least  fifteen  days  before  the 
time  set  for  the  argument  thereof;  and  the  counsel  for  defendant  in  error 
shall  furnish  a  copy  of  his  brief  to  counsel  for  plaintiff  in  error  at  least  five 
days  before  the  time  set  for  the  argument  thereof.  Proof  of  service  of  the 
briefs  must  be  filed  with  the  clerk  of  the  court  prior  to  the  argument  of  the 
cause;  and  in  case  of  a  failure  to  comply,  the  court  may  continue  the  case, 
or  affirm  or  reverse  the  judgment. 

Rule  5.  On  being  admitted  to  practice  in  this  court,  each  attorney  shall 
pay  three  dollars  to  the  clerk,  who  shall  furnish  such  attorney  a  certificate  of 
admission  and  a  printed  copy  of  the  rules. 

Rule  6.  Causes  will  be  taken  up  for  argument  in  their  order  upon  the 
docket,  except  as  otherwise  provided  by  law;  but  a  cause  may  be  taken  out 
of  its  order,  and  assigned  for  argument,  for  special  reason  set  forth  in  a  mo- 
tion filed. 

Rule  7.  In  all  cases  disposed  of  in  which  the  supreme  court  has  original 
jurisdiction,  a  full  record  shall  be  made.    In  all  other  cases,  no  full  record 
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shall  be  made*  except  at  the  reqaest  and  cost  of  the  partj  desiring  the  same  to 
be  done. 

Rule  8.  The  papers  in  all  cases  disposed  of  shall  be  filed  and  labeled  in 
packages,  on  which  shall  be  indorsed  numbers  corresponding  with  numbers 

on  the  margin  of  the  journal  where  the  final  orders  respectively  afb  made. 

Rule  9.  No  record  or  paper  filed  shall  be  taken  from  the  custody  of  the 
clerk  unless  by  order  of  the  court,  or  by  written  consent  of  the  attorneys  of 
record  for  all  the  parties;  and  all  records  and  papers  taken  out  in  vacation 
most  be  returned  without  fail  on  or  before  the  first  day  of  the  ensuing  term. 

BxTLE  10.  One  hour  only,  except  with  the  consent  of  the  conrt,  shall  be 
consumed  in  the  oral  argument  of  a  case*  by  counsel  for  either  party. 

Bulb  11.  Orders  for  reviving  actions,  completing  transcripts,  or  dismissing 
cases,  will  be  made  only  upon  written  motions  stating  the  grounds  therefor, 
and  at  least  two  dayi*  notice  thereof  must  be  served  upon  the  opposing  coun- 
sel. 
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SUPREME  COURT. 


STATE   OF   KANSAS. 


present: 
Hon.  albert  H.  HORTON,  C5hief  Jnstfoe, 

Hon.  D.  M.  Valentine,  I  Aasociate  Juaticea. 
Hon.  D.  J.  Brewer,       J 


Danubl  E.  Moobb  and  others  v.  J.  B.  Emichbt. 

July  Term,  1878. 

!•  Pleadings:  Amendments:  Disoretion  of  Court:  Filing  Pleadings. 

The  petition  was  filed  September  9,  1874.  On  January  18,  1875,  an 
answer  containing  a  general  denial  and  an  allegation  of  a  defect  of  par- 
ties plaintiff  was  filed.  At  the  April  term  of  conrt  for  1875  the  death 
of  a  party  named  in  the  petHion  was  suggested;  and  on  April  17,  1875. 
plaintiff  filed  an  amended  petition,  making  all  the  heirs  of  such  party 
plaintiffs.  At  this  term  a  written  stipulation  was  signed  and  filed  by 
the  counsel  to  the  effect  that  if  the  case  was  continued  it  should  be  tried 
on  its  merits  at  the  next  term.  Held,  no  abuse  of  discretion  for  the  court 
to  allow  an  answer  to  be  filed  at  the  next  term  to  said  amended  petition; 
and  Jield,  that  the  filing  of  the  answer  was  not  in  violation  of  the  writ- 
ten stipulation.^ 

8. :  Verifloation:  Application  Too  Ijate.  After  atrial  is  had  be- 
fore a  referee,  and  the  report  of  the  referee  of  his  conclusions  of  fact  and 
law  has  been  filed,  and  the  answer  contains  allegations  of  authority  and 

^See,  on  question  of  amendments  to  pleadings,  Foote  t.  Sprague,  18  Kux,  *1SS, 
and  note. 
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agency  Id  due  form,  which  are  not  controverted  by  a  verified  reply,  and 

it  does  not  appear  that  the  verification  of  the  reply  was  waived  on  the 

trial,  held  not  error  for  the  court  to  refuse  an  application  to  verify  the 

reply  pending  the  hearing  of  motions  to  confirm  and  vacate  the  report. 

•2        *d.  Error:  Presumptioii  in  Supreme  Court:  Becord.     Before 

the  supreme  court  will  review  the  action  of  the  district  court  in  over- 
ruling a  motion  to  vacate  the  report  of  a  referee,  the  record  must  show 
the  grounds  or  reasons  contained  in  the  motion  upon  which*  the  court 
was  asked  to  set  it  aside.  Where  the  record  is  silent  as  to  these  reasons, 
the  supreme  court  is  bound  to  presume  there  was  no  error.     . 

4.  PleadingB :  Allegations  Taken  as  True :  Trespass.  In  an  action  for 
trespass  in  cutting  down  and  carrying  away  wood  and  timber,  where  the 
defense  is  pleaded  that  the  supposed  trespasses  were  done  under  and  by 
tiie  authority  of  M.,  who  was  acting  as  the  agent  for  all  the  plaintiflfs,  and 
was  duly  authorized  so  to  do,  and  the  reply  was  not  verified,  and  it  nowhere 
appears  by  the  record  that  the  verification  is  waived,  ?^eld,  the  district 
court  committed  no  error,  on  a  motion  to  confirm  a  referee's  report*  in 
treating  the  allegations  of  authority  and  agency  as  true. 

Error  from  Douglas  district  court. 

Action  for  trespass  in  cutting  down  and  carrying  away  wood  and  timber. 
The  defense  pleaded,  in  addition  to  a  general  denial,  was  that  the  sup- 
posed trespasses  were  done  under  and  by  the  authority  of  one  Levi  K. 
Moore,  who  was  the  executor  under  the  will  and  an  heir  at  law  of  Elias 
N.  Moore,  deceased,  and  who  was  acting  as  agent  for  all  the  plaintiff, 
and  was  duly  authorized  so  to  do ;  and  that  defendant  had  fully  paid 
said  agent  for  all  wood  and  timber  taken,  and  for  the  use  of  the  land  de- 
scribed in  the  petition ;  and,  moreover,  tliat  the  supposed  trespasses  were 
committed  under  and  by  the  direction  of  the  adminiatratoi*  of  Mablon 
K.  Moore,  who  had  at  his  death  the  possession  of  the  real  estate,  and 
had  so  had  possession  thereof  for  several  years  prior  to  his  death. 

The  case  was  tried  before  a  referee  upon  the*  amended  petition,  an 
amended  answer,  and  a  reply.  The  district  court,  at  October  term,  1875, 
confirmed  the  referee's  report,  and  adjudged  that  the  defendant,  Emmert, 

go  hence  without  day. 
*3         *L.  W.  Hover,  for  plaintiffs  in  error. 

The  filing  of  the  new  answer  was  certainly  in  violation  of  the  stip- 
ulation to  '^  try  on  the  merits."  That  it  is  the  duty  of  courts  to  enforce 
the  stipulations  of  parties  in  such  case  has  been  already  ruled  by  this 
court.  Brown  v.  Evans,  IS  Kan.  *88;  Kansas  Pac.  Ry.  Co.  v.  Butts,  7 
Kan.  *308;  also  1  Pars.  Cont.  117;  Gaboon  v.  Levy,  10  Cal.  216.  If 
the  court  shall  hold  with  us  in  what  we  have  just  said,  the  second  as- 
signment of  error  becomes  immaterial,  for  no  reply  was  required  to  the 
original  answer;  but,  if  otherwise,  still,  the  parties  having  tried  the  case 
without  objection  on  account  of  the  fact  that  the  reply  was  not  verified, 
the  case  is  brought  fully  within  the  repeated  decisions  of  this  court. 
Hopkins  v.  Ck>thran,  17  Kan.  178;  Bent  v.  Philbrick,  16  Kan.  190; 
Wright  V.  Bacheller,  Id.  266;  Holden  v.  Qark,  Id.  346;  Hobson  v.  Og- 
den,  Id.  388;  Higby  v.  Ayres,  14  Kan.  *336;  Wilson  v.  Fuller,  9  Kan. 
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♦177,  *189,  *190;  Gaylord  v.  Stebbins,  4  Kan.  *42.  If  the  court  holds 
that  it  was  no  error  of  the  district  court  to  allow  the  filing  of  the  amended 
answer  after  the  stipulation  made  to  "try  on  the  merits,"  then  the  case 
stands  here  as  it  was  tried  by  the  referee. 

The  timber  severed  from  the  land,  and  still  remaining  thereon,  had 
not  changed  its  ownership,  and  was  still  the  property  of  the  plaintiffs. 
Add.  Torts,  (Wood's  Ed.)  §§  484,  624,  633,  421,  461;  1  Washb.  Real 
Prop.  188,  140,  142;  2  Washb.  Real  Prop.  690;  McCay  v.  Wait,  61 
Barb.  226;  Whitney  v.  Higgins,  10  Cal.  547;  2  Estee,  PI.  848,  notes  1, 
2.  There  is  no  sufficient  proof  of  the  authenticity  of  the  letter  purport- 
ing to  have  been  written  by  Levi  K.  Moore  to  Henry  Leonard,  and  which 
was  by  the  referee  admitted  in  evidence;  and  even  though  it  were  proved 
to  have  been  written  by  said  Moore,  still,  he  being  dead,  the  letter  is  in* 
admisfiible,  in  consequence  of  section  822  of  the  Code.  Niccolls  v,  Es- 
terly,  16  Kan.  32;  Anthony  v.  Stinson,  4  Kan.  *219. 

The  language  of  the  will  of  Elias  N.  Moore  is:  '*  It  is  my  will,  and  I 

do  order,  that  my     *    *    *    executors,  or  the  survivors  of  them,  shall, 

as  soon  as  they  conveniently  can,  sell  at  public  sale  all  my  real  estate," 

etc.     1  Williams,  Ex'rs,  678,  reads:  ^'A  power  in  a  will  to  sell 

*i        lah<^  is  not  taken  by  executors  as  executors,  but  *aa  trustees.  A 

It  has  been  a  subject  of  some  discussion  in  what  cases  executors 
take  a  fee-simple  in  trust  to  sell  under  a  will,  or  are  intrusted  merely  v 

with  a  power  of  disposition.     The  distinction  resulting  from  the  authori-  ^ 

ties  appears  to  be  this:  that  a  devise  of  land  to  executors  to  mS,  passes  the 
interest  in  it;  but  a  devise  that  executors  AaU  sdl  the  land,  or  that  hmda 
thaU  be  9old  by  the  executors,  gives  them  but  a  power."  On  page  676  the 
same  author  says  that  the  right  of  possession  and  the  right  to  sue  is  in 
the  heirs,  and  not  in  the  executors.  See,  also,  8  Washb.  Real  Prop.  616, 
616;  1  Redf.  Wills,  412,  416,  426;  2  Washb.  Real  Prop.  437,  444- 
446;  Saunderson  v.  Steams,  6  Mass.  37;  Wood  v.  Wood,  6  Paige,  696; 
Nash  V.  Cutler,  19  Pick.  67;  Nickerson  v.  Bowly,  8  Mete.  424;  Adams 
V.  Adams,  10  Mete.  170;  Smith  v.  McGonnell,  17  HI.  186. 

S.  0.  ThacheTy  for  defendant  in  error. 

There  are  four  assignments  of  error,  as  follows:  (1)  In  granting  leave 
to  defendant  to  file  answer;  (2)  refusing  leave  to  plaintiffs  to  verify  re- 
ply; (3)  refusing  to  set  aside  report;  (4)  entering  judgment  for  defend- 
ant in  error  on  report  of  referee. 

The  errors  complained  of  in  the  first  and  second  assignments,  conced- 
ing there  was  any  error,  cannot  avail  the  plaintifis  in  error,  since  there 
was  no  motion  for  a  new  trial  based  on  them.  Code,  §  806,  subd.  8; 
Id.  §§  308,  809,  532;  Lacy  v.  Dunn,  6  Kan.  *667. 

But  if  the  court  should  feel  disposed  to  opei^the  record,  it  will  find 
that  there  was  no  error  in  either  of  these  matters.  The  plaintiffs  amended 
their  petition,  and  to  this  amended  petition  the  court  allowed  the  de- 
fendant to  answer  as  he  did.  This,  of  course,  was  purely  a  matter  of 
discretion  on  the  part  of  the  conrt,  and  there  is  nothing  at  all  in  the  ^^stip- 
ulation" spoken  of  inconsistent  with  the  permission  given  to  the  defend- 
ant.   It  waived  defect  of  parties  plaintiff,  and  questions  of  pleading, 
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and  consented  to  trial  on  ''the  merits."    Besides,  the  plaintifiBsi  took  issae 

by  filing  their  reply  to  this  answer,  and  went  to  trial. 
*6  *The  refusal  of  the  court  to  allow  the  plaintiffs  to  verify  their  re- 
ply came  up  for  hearing  after  the  cause  had  been  referred  and 
tried  by  a  referee,  and  while  the  court  was  passing  on  the  motions  of  the 
parties,  respectively,  to  confirm  and  set  aside  the  report.  The  defendant 
pleaded  in  this  answer  authority  and  agency  in  one  of  the  Moore  heirs 
(Levi  K.  Moore)  for  aU  the  rest,  to  act  for  them,  and  that  the  supposed 
trespasses  complained  of  in  the  petition  were  done  under  his  direction 
and  authority.  The  plaintifis  did  not  controvert  this  by  any  verified 
reply,  and  so  it  stood  as  true.  The  cause  was  referred,  and  tried  on  the 
pleadings,  and  there  was  no  attempt  to  verify  the  reply  to  this  answer 
until  the  report  of  the  referee  came  up  for  final  disposition.  The  reason 
for  asking  the  court  to  allow  this  amendment  to  the  reply  is  not  stated  in 
the  record,  and  hence  this  court  is  bound  to  presume  there  was  no  error. 
If  the  reply  had  been  verified  then,  it  would  not  have  at  all  changed  the 
findings  of  fact. 

It  is  claimed  in  the  third  assignment  of  error  that  the  court  erred  in 
refusing  to  set  aside  the  refieree's  report.  As  the  record  brought  here 
does  not  claim  to  present  all  the  evidence,  or  indeed  any  of  the  e\idenoe, 
on  which  the  cause  was  tried,  but  only  certain  evidence  used  on  the  hear- 
ing of  the  "verbal  motion"  to  set  aside  the  report,  on  what  ground,  or 
for  what  reason,  the  court  was  asked  to  vacate  the  referee's  report  the 
record  is  entirely  silent,  and  this  court  is  not  informed.  How  can  error 
be  predicated  on  a  bald  verbal  motion  to  set  aside  a  referee's  report^  no 
reason  or  intimation  being  given  why  it  should  be  done? 

And  this  brings  us  to  the  last  assignment  of  error,  to-wit,  do  the  plead- 
ings and  findings  of  facts  by  the  referee  justify  the  judgment  for  the  de- 
fendant? Mahlon  K.  Moore  at  an  early  day  conveyed  the  land  in  ques- 
tion to  his  father,  Elias  N.  Moore,  but  it  does  not  appear  that  possession 
was  ever  taken  by  the  grantee.  In  fact,  it  was  not;  but  Mahlon,  either 
in  person  or  by  agent,  had  possession  of  the  land,  both  before  and  after 
his  father's  death,  which  happened  in  1864,  up  to  his  own  death,  in  1872. 
He  died  intestate,  and  without  wife  or  children,  of  course  leaving 
*6  his  mother,  who  survived  *him,  his  heir.  Of  course,  Mahlon  K. 
Moore  was,  at  the  very  least,  a  tenant  in  common  with  the  heirs 
of  Elias  N.  Moore  of  the  land  in  question,  or  was  entitled  to  a  distribu- 
tive share  of  the  proceeds  of  the  sale  of  said  land  when  it  should  hap- 
pen. As  a  matter  of  fact,  and  I  think  from  the  above  it  is  pretty  fairly 
inferable,  this  land  was  never  considered  by  Mahlon  K.  Moore,  nor  by 
his  father,  nor  any  of  the  heirs,  the  property  of  Elias  N.  Moore.  It  was 
used  and  treated  by  Mablon  as  his  own.  And  from  the  date  of  his  deed 
to  his  father  to  his  death,  about  ten  years,  the  father  took  no  thought  or 
care  about  this  land.  Before  Mahlon  Moore's  death  he  was  busy  in  clear- 
ing the  land,  cutting  off  wood  and  timber,  disposing  of  the  same  as  he 
saw  fit.  At  his  decease  Leonard  was  appointed  administrator;  and  took 
possession  of  what  the  decedent  left,  including  the  land  in  question,  and 
wood  and  timber  cut  upon  it.     He  at  once  put  himself  in  communica- 
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don  with  the  heirs  of  the  deceased,  and  received  from  one  who  was  both 
heir  Imd  executor  of  Elias  N.  Moore  directions  as  to  the  land,  and  what 
to  do  with  it;  and  he  received  from  Levi  Moore,  one  of  the  execators  of 
Elias  N.  Moore,  and  an  heir  also,  the  letter  found  in  the  report  of  the 
referee.  This  letter  clothed  Leonard  with  full  power  to  act  in  the  prem* 
ises  as  his  ^*  own  judgment "  should  dictate.  Leonard,  acting  under  these 
instructions,  sold  wood  to  Emmert,  asset  forth  in  referee's  report.  Now, 
if,  as  counsel  claims  in  his  brief,  and  I  shall  presume  it  to  be  so,  the 
Mooie  heirs,  including  Levi  Moore,  are  tenants  in  common  of  the  land, 
then  it  follows  that  all  Leonard's  acts,  if  done  by  consent  and  direction 
of  one  of  the  co-tenants,  are  innocent  as  against  all  the  owners.  That  a 
defense  as  against  one  co-tenant  is  good  against  all  is  firmly  established. 
2  Hil.  Torts,  808,  note  a;  Berthold  v.  Fox,  13  Minn.  502-^607,  (Gil. 
462;)  Austin  v.  Hall«  18  Johns.  286;  Decker  v.  Livingston,  15  Johns. 
481;  Grossman  v.  Lauber,  29  Ind.  621, 622;  Baker  v.  Wheeler,  8  Wend. 
505;  Austin  v.  Ahearae,  61  N.  Y.  6-14;  Russell  v.  Allen.  13  N.  Y. 

173.     The  authority  cited  by  counsel  in  Addison  on  Torts  is 
*7        *plainly  contradicted  by  the  same  author, — pages  1145-1186, 

(4th  Ed.,) — for  he  there  expressly  avers  that  in  trespass  all  joint 
tenants  and  tenants  in  common  must  join.     De  Puy  v.  Stroi^,  37  N.  / 

Y.  872.  : 


HoRTON,  C.  J.  There  are  four  assignments  of  error  in  this  case,  viz. : 
Hntf  in  granting  leave  to  defendant  to  file  his  answer  January  22, 1876; 
secondy  refusing  leave  to  plaintiffs  to  verify  reply;  thirds  refusing  to  set 
aside  the  referee's  report;  and /ourt^,  entering  judgment  for  defendant  in 
error,  whereas,  according  to  the  law  and  the  facts,  it  should  have  been 
for  the  plaintiflis. 

1 .  The  original  petition  was  filed  September  9, 1874.  To  this  petition 
a  demurrer  waa  filed  October  6, 1874.  On  January  18, 1876,  an  answer 
was  filed,  containing  a  general  denial  and  an  allegation  of  a  defect  of  par- 
ties plaintiff.  At  the  April  term  of  1875,  and  on  April  17th,  the  death 
of  Levi  K.  Moore  was  suggested,  and  the  plaintiffs  then  filed  an  amended 
petition  tnttanter^  making  the  heirs  of  said  Moore  and  one  Mary  Moore 
plaintifls.  At  this  term  of  court  the  following  stipulation  was  signed 
and  filed  in  the  case: 

''It  is  agreed  that  if  the  Moore  cases  are  continued  all  shall  be  tried  on 
their  merits  next  term,  and  that  the  stipulation  signed  before  amended 
petitions  were  filed  in  Lacy  v.  Thacher  et  al,  shall  be  read  in  evidence 
in  all  the  cases  on  the  trial,  and  that  the  new  parties  plaintiff  in  each  of 
the  cases  are  heirs  at  Jaw  of  Levi  K.  Moore,  deceased.  This  applies  to 
Nofl.  3,157,  3,156,  3,158,  3,320,  on  trial  docket  of  this  courts  May  18, 
1875.  Thacher  &  Stephens. 

«L.  W.  Hover." 

On  January  22,  1876,  and  during  the  next  term,  the  court  permitted 
defendant  to  file  an  answer  to  the  amended  petition. 
Plaintifis  contend  that  the  filing  of  this  answer  was  in  violation  of  tb^ 
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written  stipulation  of  May  18th.  Such  is  not  the  fact.  No  answer  had 
been  filed  to  the  amended  petition  of  April  17,  1875,  at  the*date 
*8  of  the  stipulation,  and  ""the  action  of  the  court  in  permitting  an 
answer  to  be  filed  at  the  succeeding  term  was  not  an  abuse  of  its 
discretion.  It  did  not  prejudice  the  rights  of  the  plaintiffs,  nor  was  it 
in  confiict  with  the  agreement.  It  does  not  seem  to  have  been  the  oc- 
casion of  any  delay,  or  the  reason  of  a  continuance.  While  it  is  true 
that  the  plaintiff  wished  to  strike  the  answer  from  the  files,  yet,  when 
the  motion  to  that  end  .was  overruled,  they  obtained  leave  to  file  a  reply, 
and  filed  one  on  January  24,  1876.  Then,  on  January  27tJi,  by  the 
consent  of  counsel,  the  case  was  referred  to  R.  J.  Borgholthaus,  Esq. ,  to 
hear  and  determine  the  issues  joined,  and  report  the  condasions  of  fiict 
and  law  to  the  court.  The  plaintiff  participated  in  the  trial  before  the 
referee.  In  any  view  of  the  case,  the  first  assignment  of  error  must  be 
overruled. 

2.  In  the  answer  filed  on  January  22,  1876,  among  other  things,  the 
defendant  alleged,  as  a  defense  to  the  acts  of  trespass  for  which  damages 
were  claimed,  that  the  same  were  done  under  and  by  the  authority  of 
Jjevi  K.  Moore,  who  was  acting  as.  the  agent  for  all  the  plaintiffs,  being 
duly  authorized  so  to  do.  The  reply  filed  in  the  case  had  never  been 
verified,  and,  pending  the  hearing  of  motions  to  confirm  and  set  aside 
the  rfeferee's  report,  plaintiffs  asked  leave  to  verify  their  reply,  which  was 
denied.  No  error  was  here  committed.  The  trial  was  over.  It  would 
not  have  aided  the  plaintiffs  in  any  manner  if  the  leave  had  then  been 
granted.  The  application  came  too  late  to  be  considered,  or  to  be  of  any 
benefit,  even  if  it  had  been  considered  and  allowed. 

3.  After  the  report  of  the  referee  had  been  filed,  and  the  defendant 
had  made  a  motion  to  confirm  it,  the  plaintiff  made  a  verbal  motion  to 
set  it  aside.  On  what  ground,  or  for  what  reason,  the  court  was  asked 
to  vacate  this  report,  the  record  is  silent.  We  cannot  tell  upon  what 
question  the  court  below  was  called  to  pass.  As  error  is  never  presumed , 
and  no  error  is  shown,  we  are  bound  to  suppose  there  was  no  error  in 
this  respect.     A  party  cannot,  in  this  general  way,  make  his  motions, 

and  predicate  error  on  iJie  refusal  of  the  court  to  sustain  them. 
'''9        *4t.  As  to  the  fourth  assignment  of  error,  even  assuming  that  the  al- 

l^ation  is  sufficiently  definite,  and  sets  forth  the  errors  complained 
of,  which  is  very  doubtful,  we  are  unable  to  reverse  the  judgment  for 
any  reason  there  given.  The  record  presented  to  us  is  in  an  unsatisfac- 
tory condition.  It  does  not  claim  to  present  all  the  evidence,  nor  can  we 
say  therefrom'  that  the  cause  was  tried  under  such  circumstances  as  to 
indicate  that  either  the  reply  or  the  verification  was  waived.  The  only 
certificate  is  that  the  foregoing  is  a  complete  exhibit  of  the  record  in  this 
case,  so  far  as  desired  by  counsel,  and  contains  all  the  evidence  pre- 
sented on  the  hearing  of  the  cause  on  a  verbal  motion  to  set  aside  the 
referee's  report.  All  the  presum  ptions  being  in  favor  of  the  judgment,  and 
the  pleadings  in  the  case  and  the  facts  found  by  the  referee  being  amply 
sufficient  to  sustain  it,  no  error  was  committed  in  rendering  the  judg- 
ment for  the  defendant. 
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Many  other  questions  are  presented  in  the  brief  of  the  counsel  for  the 
plaintiff  in  error  which  must  be  passed  unnoticed,  because  they  are 
omitted  ftom  the  assignments  of  error  in  the  petition  for  review  filed  in 
this  court,  and,  even  if  they  had  been  referred  to  in  such  petition,  would 
not  now  avail,  because  it  does  not  appear  from  the  record  that  the  at- 
tention of  the  court  below  was  ever  called  in  any  proper  manner  to  said 
alleged  errors. 

The  judgment  of  the  district  court  must  be  affirmed. 


Dandbl  K.  Moorb  and  others  v.  Frbd  Bruihi. 
Daniel  K.  Moorr  and  otheis  v.  Henry  Leonard. 

July  Term,  1878. 

HoRTON,  C.  J.  As  it  is  agreed  between  the  counsel  in  these  cases  that 
they  are  like  the  case  of  Moore  v.  Emmert,  just  decided,  in  everything 
except  the  amounts  involved,  and  that  what  is  said  in  one  applies  to  all, 
we  must,  on  the  authority  of  Moore  v.  Emmert,  supra,  decide  these  ad-  5 

versely  to  the  plaintiffs,  and  hold  that  the  judgment  in  each  case  must  \ 

be  affirmed,  with  costs. 

(All  the  justices  concurring.) 


•10  *r.  C.  Cory  and  another  v,  Charles  Wirth. 

July  Term,  1878. 

1.  Findings:  Presumption:  Supreme  tJourt. .  Where  a  case  Is  tried  by 
the  court  without  a  Jury,  upon  parol  evidence,  and  the  court  finds  gener- 
ally in  fkvor  of  the  plaintiff  and  against  the  defendants,  it  will  be  pre- 
sumed that  the  court  found  all  the  facts  in 'favor  of  the  plaintiff  and 
against  the  defendants,  so  far  as  there  is  sufficient  evidence  to  prove  such 
facts,  although  such  evidence  may  be  contradicted  by  other  evidence  in 
the  case;  and  in  such  case  the  finding  will  be  upheld  by  the  supreme 
court. 

S.  Collateral  Security:  Principal  and  Agent:  Attorneys  at  Law. 
Where,  pending  negotiations  between  W.  and  D.  for  the  purchase  of 
furniture  by  D.  from  W.  for  $60,  W.  demands  security  for  the  payment 
of  said  S60,  and  in  pursuance  of  such  demand  the  following  instrument 
in  writing  is  executed  and  delivered  to  W.  as  such  security,  to-wit: 

"Parsons,  September  SO,  1874. 

''Whereas,  the  undersigned,  0.  &  K.,  have  in  their  possession  for  collec- 
tion a  note  for  SI25,  giyen  by  G.  &  S.,  now  it  is  understood  and  agreed 
by  all  the  parties  that,  when  said  note  is  collected,  S60  out  of  the  pro- 
ceeds shall  be  paid  to  W. 

[Signed.]  **C.  &  K.  and  D." 
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—And  W.  then  lets  D.  have  said  furniture;  and  said  note  is  still  left  for 
collection  with  C.  &  K.,  who  are  attorneys  and  counselors  at  law,  their 
instructions  having  been,  when  they  first  received  it,  to  sue  on  it  unless 
it  was  immediately  paid,  and  these  instructions  are  not  revoked;  and, 
after  said  instrument  in  writing  Is  executed,  C.  &  K.  make  no  effort  to 
collect  said  note,  except  that  some  time  afterwards  they  return  the  note 
to  D.,  and  one  of  them  is  present  when  the  note  is  paid  to  D,;  and  they 
never  make  any  claim  for  the  $60  due  to  W.;  and  D.  is  utterly  insolvent: 
heldt  that  $60  of  the  amount  due  on  said  note  was  assigned  and  appro- 
priated as  collateral  security  for  the  payment  of  the  debt  due  from  D.  to 
W. ;  and  that  0.  &  K.  were  made  the  common  agents,  trustees,  and  attor<*> 
neys  of  W.  and  D.  to  collect  said  note,  and  pay  the  proceeds  to  W.  and  D., 
according  to  their  respective  interests  therein,  to- wit,  S60  to  W.,  and  S65 
and  interest  to  D. ;  and  that  they  failed  to  do  their  duty  towards  W.;  and 
that  they  thereby  m^ide  themselves  liable  for  the  amount  which  W.  was 
to  receiv.e  out  of  the  proceeds  of  the  note,  notwithstanding  they  never 
received  any  part  of  the  proceeds  of  said  note*  nor  any  fees  or  compensa- 
tion for  anything  they  did.^ 

Error  from  Labette  district  court. 

Tixe  case  is  stated  in  the  opinion. 
♦11       *Oqry  &  KiTiibaU,  for  plaintiffs  in  error. 

The  hypothesis  upon  which  Wirth,  the  defendant  in  error,  based 
his  right  to  recover  in  the  court  below  was  that  the  writing  set  forth  in 
the  bill  of  particulars  constituted  an  equitable  assignment,  pro  tanto^  of 
a  fund  in  the  hands  of  plaintiffs  in  error  to  him,  and  that  they  afterwards, 
with  full  knowledge  of  this  assignment,  and  being  a  party  to  it,  suffered 
the  entire  fund  to  be  withdrawn  by  the  assignor,  Donnovan.  The  ob- 
jection that  we  urge  against  this  theory  is  that  it  is  inconsistent  with  the 
facts  of  the  case,  and  therefore  not  true.  There  was  no  equitable  assign- 
ment of  any  portion  of  the  fund  to  Wirth,  the  writing  being  in  effect  sim- 
ply an  executory  promise  that  Wirth's  claim  should  be  paid  out  of  a  par- 
ticular fund.  The  distinction  between  this  kind  of  a  promise  and  an  or- 
der to  pay  out  of  a  specified  fund  is  clear,  An  agreement  to  pay  out  of 
a  particular  fund,  however  dear  in  its  terms,  is  not  an  equitable  assign- 
ment. There  must  be  an  appropriation  of  the  fund  which  confers  a  pres- 
ent right  upon  the  assignee,  although  the  circumstances  may  not  admit 
of  its  immediate  exercise.  The  assignee  must  have  the  authority  to  col- 
lect, and  the  power  to  compel  payment  to  himself  by  the  fiindholder. 
Christmas  v.  Russell,  14  Wall.  69,  84;  Ford  v.  Garner,  15  Ind.  298; 
Christmas  v.  Griswold,  8  Ohio  St.  559, 563 ;  Rogers  v.  Hosjick,  18  Wend. 
319 ;  Hoyt  v.  Story,  3  Barb.  262;  Trist  v.  Child,  21  Wall.  441 ;  Cow- 

^  See  note  of  cases  on  collateral  security,  Jones  v.  Scott,  10  Ean.  85. 

The  pledgee  has  power  to  collect  sums  due  upon  negotiable  instrumenta  de- 
posited in  security,  and  from  the  proceeds  deduct  the  necessary  expense  of  col- 
lection, Cressman  v.  Whitall.  (Neb.)  21  N.  W.  Rep.  458 ;  and  is  uable  to  the 
pledgeor  in  the  event  of  his  failure  to  use  ordinary  ailigence  in  making  such  col- 
lection, Easton  v.  German -American  Bank,  24  Fed.  Rep.  523;  Westphal  v.  Lud- 
low, 6  Fed.  Rep.  848;  Semple  &  Birge  Manuf 'g  Co.  v.  Detwiler,  80  Kan.  886;  8. 
C.  2  Pac.  Rep.  511.  See,  also.  City  Sav.  Bank  v.  Hopson,  (Conn  )  5  Atl.  Rep.  601. 
But  where  the  securities  are  worthless  it  is  not  necessary  that  he  should  attempt 
to  collect,  Olvey  v.  Jackson,  (Ind.)  4  N.  E.  Rep.  149. 
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perthwaite  v.  Sheffield,  8  N.  Y.  248;  Pearoe  v.  Roberts,  27  Mo.  179; 
Gonnely  v.  Harrison,  16  La.  Ann.  41. 

The  writing  contains  no  language  indicating  an  intent  to  assign  or  trans* 
fer  any  right  to  the  fund  in  prseseiiU,  or  to  give  Wirth  any  auth9rity  to 
collect  it,  or  any  control  over  it.  An  assignment  would  have  acted  upon 
the  fund  itself,  whoever  held  it.  The  fund  was  in  the  hands  of  Glasgow 
&  Smith ;  evidence  of  it  only  in  the  hands  of  Cory  &  Kimball.     Donno- 

van  alone  could  liave  maintained  an  action  against  G.  <&  S.  to  re- 
*12      cover  the  amount  due  upon  the  note.    Wirth  *could  not  have  done 

so,  even  if  they  had  paid  Donnovan  after  full  notice  of  this  claim. 
Again,  the  ^ind  was  not  in  the  hands  or  under  the  control  of  C.  &  K.; 
all  that  they  had  being  simply  a  past-due  promissory  note,  which,  at 
most,  was  but  evidence  of  a  Aind  in  the  hands  of  G.  &  S.  G.  &  K.  did 
Dot  miffer  the  fund  to  be  withdrawn  by  Donnovan,  because  they  could 
not  have  prevented  it.  Donnovan  still  retained  his  control  over  the  fund. 
He  could  have  collected  it  the  next  hour  after  leaving  the  note  with  C.  & 
E.,  or  after  giving  the  promise  to  Wirth,  and  payment  to  him  would 
have  satisfied  the  note,  whether  given  up  to  them  or  not.  If  C.  &  K. 
had  sued  upon  the  note,  the  suit  must  have  been  brought  in  Donnovan's 
name.     He  could  have  discharged  them  at  any  time,  dismissed  the  suit,  /^ 

compromised  the  claim,  and  they  were  powerless.     In  brief,  they  were  \ 

simply  the  attorneys  for  Donnovan.     "The  stream  cannot  rise  higher  V 

than  its  fountain."  Even  where  the  assignment  is  admitted,  if  it  covers 
but  a  portion  of  the  demand,  it  does  not  prevent  settlement  with  and  pay- 
ment to  the  assignor.  Tieman  v.  Jackson,  5  Pet.  580,  597 ;  Walker  v. 
Mauro,  18  Mo.  564 ;  Blin  v.  Pierce,  20  Vt.  25 ;  Stanbery  v,  Smythe, 
13  Ohio  St.  495;  Jermyn  v.  Moffitt,  75  Pa.  St.  399;  Chapman  v.  Shat- 
tack,  3  Gilman,  49;  Palmer  v.  Merrill,  6  Gush.  282;  Bobbins  v.  Bacon, 
3  Greenl.  846;  Smith  v.  Jones,  15  Johns.  229;  Guernsey  v.  Carver,  8 
Wend.  492;  Stevens  v.  Lock  wood,  18  Wend.  644. 

It  is  perfectly  clear  from  the  language  used  in  the  writing,  as  well  as 
the  circumstances  under  which  it  was  given,  that  C.  &  K.  did  not  intend 
to  assume  an  absolute  liability  to  pay  Wirth  $60,  but  at  most  only  a 
conditional  liability  to  pay  him  that  amount  ^'  out  of  the  proceeds  "  of  the 
note,  if  collected  by  them.     If  Donnovan  collected  it,  ke  was  to  pay  it 

to  them  "out  of  the  proceeds."    Where  are  "the  proceeds  "  out  of 
^8      which  C.  &  K.  are  to  pay  the  judgment  rendered  against  *them? 

Nothing  was  ever  collected  by  or  paid  to  them  on  the  note.  They 
had  no  control  over  any  of  the  money  collected  by  Donnovan.  The  note 
was  in  their  hands  long  prior  to  the  time  when  this  writing  was  given. 
There  was  no  consideration  of  any  kind  passing  to  them,  nor  to  Donnovan, 
nor  from  Wirth,  so  far  as  they  knew. 
/.  O,  Parkhurdy  for  defendant  in  error. 

We  concede  that  when  the  note  against  Smith  and  Glasgow  was  left 
with  Cory  &  Kimball  for  collection  they  held  it  as  attorneys,  and  that 
their  rdation  to  Donnovai|  was  that  of  attorney  and  client.  Donnovan 
could  pay  or  tender  a  fair  amount  for  their  services,  and  demand  and 
recover  the  note.     But  when  Cory  &  Kimball  and  Donnovan  executed 
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and  delivered  to  Wirth  the  instrument  in  writing  upon  which  he  after- 
wards brought  suit  against  Cory  &  Kimball,  their  relation  to  Donnovan 
changed.  They  then  became  joint  promisors  with  him.  Gory  &  Kim- 
ball an^  Donnovan  jointly  and  severally  agreed,  in  effect,  that  Cory  & 
Kimball  should  hold  the  note  as  trustees  for  the  benefit  of  Wirth  to  the 
extent  of  his  daim ;  that  they  would  use  all  reasonable  diligence  to  col- 
lect the  same;  and  that  $60  of  the  proceeds  should  be  paid  to  Wirth. 

We  think  it  is  not  material,  so  far  as  their  liability  is  concerned, 
whether  Cory  &  Kimball  made  the  collection,  or  whether  they  made  it 
in  concert  with  Donnovan ;  for  the  liability  of  the  plaintiff  in  error  is 
just  the  same  to  Wirth  whether  one  collected  it  or  the  other. 

The  plaintiffs  in  error  held  the  note  for  the  benefit  of  Wirth  to  the  ex- 
tent of  his  claim,  and  the  balance  thereof  they  were  holding  as  trustees 
for  Donnovan.  As  such  holders  they  really  had  the  full  control  of  said 
note,  and  could  have  brought  suit  thereon  in  their  own  names.  Hovey 
v^.  Sebring,  24  Mich.  232.  They  not  only  could  have  sued  it  in  their 
own  right,  bnt  they  could  have  sued  as  trustees.  Mauran  v.  Lamb,  7 
Cow.  174;  Bradstreet  v.  Clarke,  12  Wend.  643;  Brooks  v.  Delrymple, 

1  Mich.  149.     See,  also,  Colbum  v.  Morton,  42  N.  Y.  296; 
*14       Bailey  v.  Inglee,  *2  Paige,  278;  L'Amoureux  v.  Van  Rensselaer, 

1  Barb.  Ch.  34;  Shaw  v.  Spencer,  100  Mass.  882;  Andrews  v. 
Andrews,  7  Ohio  St.  143. 

Valentine,  J.  This  action  was  commenced  in  a  justice's  court  by 
Charles  Wirth  against  Cory  &  Kimball  for  the  sum  of  $60.  The  action 
was  afterwards  taken,  on  appeal,  to  the  district  court,  where  it  was  again 
tried  by  the  court  without  a  jury.  The  court  found  generally  in  &vor 
of  the  plaintiff  and  against  the  defendants  for  the  amount  claimed,  and 
rendered  judgment  accordingly.  The  detendants  now  bring  the  case  to 
this  court,  and  ask  a  reversal  of  the  judgment  below.  They  daim  that 
the  findings  and  judgment  of  the  court  below  are  not  sustained  by  suffi- 
cient evidence,  and  are  contrary  to  law.  The  only  question  really  before 
us  is  whether  said  finding  is  sustained  by  sufficient  evidence. 

The  facts  of  the  case,  as  shown  by  the  plaintiff's  evidence,  are  sub- 
stantially  as  follows:  Wirth  was  about  to  sell  some  furniture  to  Jerry 
Donnovan  for  $60,  on  credit.  Wirth  told  Donnovan  that  he  wanted 
security.  Donnovan  then  said  that  Cory  &  Kimball  had  a  note  of  his 
for  collection  against  £d  Glasgow  and  Thomas  Smith  for  $125,  and  that 
Wirth  should  be  paid  when  the  note  was  collected.  They  then  w^it 
into  Cory  &  Kimbidl's  office,  where  they  met  Kimball,  and  told  him  that 
Wirth  wanted  to  be  secured  for  $60,  and  that  when  said  note  was  collected 
Wirth  was  to  have  $60  of  the  proceeds  thereof.  Kimball  then  drew  up 
the  following  instrument  in  writing,  signed  the  same  for  his  firm  and  for 
Donnovan,  and  then  delivered  the  same  to  Wirth.  Said  instrument 
reads  as  follows: 

<<PA.RS0Na,  September  30,  1874. 

^^  Whereas,  the.  undersigned,  Cory  <&  Kimball,  have  in  their  poesession 
for  collection  a  note  for  $126,  given  by  Ed  Glasgow  and  Thomas  Smith, 
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now  it  is  understood  and  agreed  by  all  the  parties  that,  when  said  note 
is  collected,  $60  out  of  the  proceeds  shall  be  paid  to  Cbas.  Wirth. 

[Signed.]  ^'Coby^<&  Kimball  and  Jbrry  Donnovan." 

*16  *Said  note  was  past  dae  when  this  instrument  was  drawn  up, 
signed,  and  delivered.  Wirth  then  let  Donnovan  have  said  fur- 
niture. Afterwards,  Donnovan  himself  collected  the  money  due  on  said 
note,  but  concerning  the  details  of  its  collection,  and  as  to  whether  Gory 
&  Kimball  had  any  connection  therewith,  the  evidence  is  contradictory. 
That  Gory  &  Kimball  delivered  up  the  note  to  Donnovan  is  admitted ; 
but  whether  they  delivered  it  up  before  or  after  its  collection  is  not  quite 
dear.  It  was  shown  by  the  evidence  on  this  trial  that  Kimball  admit- 
ted and  testified  on  the  first  trial  of  the  case  that  he  was  present  when 
Glasgow  and  Smith  paid  the  money  due  on  said  note  to  Donnovan.  It 
was  shown  that  Donnovan  went  to  Gory  &  Kimball's  office  for  the  note ; 
and  one  witness  testified  on  this  trial  that  he  thought,  but  he  would  not 
be  positive,  that  Kimball  testified  on  the  other  trial  "that  he  [Kimball] 
went  over  with  him  [Donnovan]  from  the  office,  and  was  present  when 
the  money  was  paid  to  Donnovan  by  Gla^ow  &  Smith. '^  Another  wit- 
ness, introduced  by  the  defendants  themselves,  testified  concerning  Kim- 
ball's said  testimony  a3  follows:  ^^I  inferred  from  what  he  said  that  he 
went  to  Glasgow's  saloon  on  business  with  Donnovan,  and  was  there 
when  Glasgow  paid  the  money,  but  did  not  go  for  the  purpose  of  mak- 
ing the  collection." 

There  was  other  testimony  of  th^  same  kind  upon  this  subject.  Kim- 
ball testified  on  the  present  trial  that  nothing  was  said  at  the  time  he 
drew  up  said  instrument  about  security,  or  about  Donnovan's  and 
Wirth's  transactions,  and  that  he  knew  nothing  about  them.  He  also 
testified  that  he  understood  that  Donnovan  had  collected  the  money  due 
on  said  note  before  he  came  to  their  office  for  the  note,  that  he  did  not 
go  with  Donnovan  to  Glasgow  &  Smith's  saloon,  and  that  he  was  not 
present  when  said  note  was  paid.  He  also  testified  that  neither  he  nor 
his  firm  ever  received  anything  for  drawing  up  or  signing  said  written 
instrument;  that  they  never  received  any  of  the  proceeds  of  said  note; 
.  and  that  Donnovan  afterwards,  left  the  country,  and  went  to 
*16  Texas,  ^without  even  paying  them  their  fees.  As  to  a  part 
of  these  matters  he  was  corroborated  by  Gory.  It  was  also 
shown  by  the  evidence  that  when  Donnovan  left  said  note  with  Gory  & 
Eamball  he  left  it  with  the  order  that  suit  should  be  brought  on  it, 
unless  it  was  paid  at  once.  And  there  was  no  evidence  tending  to 
show  that  Gory  &  Kimball  ever  made  the  slightest  effort  to  collect  said 
note,  except  to  notify  Gla.«gow  &  Smith  prior  to  the  drawing  of  said  writ- 
ten instrument  that  they  had  the  note  for  collection,  unless  they  assisted 
Donnovan  to  collect  it  at  the  time  that  it  was  paid  to  Donnovan.  Gory 
&  Kimball  are  attorneys  and  counselors  at  law. 

It  will  be  remembered  that  the  court  below  found  generally  in  &vor 
of  the  plaintifF,  and  against  the  defendant.     It  will  therefore  be  presumed 


^ 
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that  the  court  below  found  as  follows:  Said  instrument  in  writing  was 
drawn  up  and  signed  and  delivered  to  Wirth  for  the  purpose  of  transfer- 
ring to  Wirth  an  interest  in  said  note  of  $60,  as  collateral  security  for  the 
payment  of  the  debt  of  that  amount  then  being  created  by  Donnovan  by 
his  purchase  from  Wirth  of  said  furniture,  and  also  for  the  purpose  of  mak- 
ing Cory  &  Kimball  the  common  agents,  trustees,  and  attorneys  of  Wirth 
and  Donnovan  for  the  collection  of  the  money  due  on  said  note,  and  for 
the  paying  the  same  over  to  Wirth  and  Donnovan  according  to  their  re- 
spective interests  therein,  to-wit,  $60  to  Wirth,  and  $65  and  interest  to 
Donnovan  ;  that  taking  the  written  instrument,  together  with  the  accom- 
panying circumstances,  they  weresufScient  to  accomplish  the  above-men- 
tioned purposes  as  the  partly  intended ;  that  Cory  &  Kimball  were  to 
collect  said  note  immediately,  but  that  they  failed,  and  really  made  no 
effort  to  do  so,  except  in  connection  with  Donnovan;  that  before  said 
note  was  collected  they  gave  up  the  note  to  Donnovan,  and  then  one  of 
them  went  with  him  to  the  payors  thereof,  and  was  present  when  the 
note  was  paid  to  Donnovan,  and  made  no  objection  thereto,  nor  made 

any  claim  for  the  $60  due  to  Wirth. 
♦17       These  may  not  be  the  true  facts  of  the  case,  but  from  the  *record 

we  must  presume  that  the  court  so  found  them;  and  as  there  was 
sufficient  evidence,  if  it  had  not  been  contradicted,  to  prove  them,  we 
must  decide  the  case  as  though  they  were  the  true  facts  of  the  case. 
Taking  these  facts,  then,  to  be  true,  we  do  not  think  that  the  defendants 
did  their  duty  toward  Wirth.  They  did  not  make  sufficient  effort  to 
collect  said  note.  Perhaps,  with  the  slightest  effort  on  their  part,  they 
could  have  collected  it.  They  should  not  have  given  said  note  to  Don- 
novan, as  they  did,  before  it  was  collected.  Perhaps,  if  they  had  not 
returned  it  to  him,  he  could  «iever  have  collected  it.  And  when  it  was 
paid,  as  one  of  their  firm  was  present  at  the  time,  they  should  have 
claimed  $60  for  Wirth.  They  wholly  n^lected  Wirth's  interest,  how- 
ever, and  because  of  such  neglect  they  became  liable  for  the  amount  which 
Wirth  was  to  receive  out  of  the  proceeds  of  said  note.  Dormovan  seems 
to  have  been  and  to  be  utterly  insolvent  and  pecuniarily  worthless.  The 
plaintiffs  in  error  seem  to  discuss  this  case  as  though  the  agreement  be- 
tween the  parties  was  a  mere  personal  executory  agreement  on  the  part 
of  Donnovan  alone  with  Wirth  to  collect  said  note  and  then  to  pay  $60 
of  the  proceeds  thereof  to  Wirth.  Such  is  not  the  case,  however,  under 
the  findings  of  the  court  below.  The  agreement,  taking  the  written  in- 
strument and  all  the  accompanying  circumstances  together,  was  an  as- 
signment and  an  appropriation  of  $60  of  the  fund  then  in  the  hands  of 
Glasgow  &  Smith,  for  the  purpose  of  paying  the  debt  which  was  at  the 
same  time  created  from  Donnovan  to  Wirth;  and  Donnovan  was  not  to 
collect  said  $60,  but  Cory  &  Kimball  alone  were  to  do  so,  and  Donno- 
van was  not  the  only  person  who  agreed  to  this  arrangement,  but  Cory 
&  Kimball  also  agreed  to  it.  And  the  facts  that  Wirth  parted  with  his 
furniture  on  the  strength  of  this  arrangement,  and  Cory  &  Kimball 
would  have  been  entitied  to  their  fees  for  collecting  and  disbozsing  said 
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money  if  they  had  done  the  same  fait&fully,  were  a  sufficient  consideration 
for  their  agreement.     Thay  could  have  sued  on  the  note  if  they  could 

not  otherwise  have  collected  the  money  due  thtreon,  and  they  had 
*18      the  right  to  '*'U8e  Wirth's  name  in  any  such  suit  as  well  as  that  of 

Donnovan.  The  plaintiffs  in  error  discuss  this  case  upon  what 
they  claim  to  be  the  &cts,  and  not  upon  what  the  court  below  evidently 
found  the  facts  to  be.  We  might,  perhaps,  agree  with  the  plaintiffs  in 
error,  if  the  facts  of  the  case  were  as  they  claim  them  to  be;  but  as  the 
court  below  found  the  facts  against  them,  and  in  favor  of  the  defendant 
in  error,  and  as  there  was  sufficient  evidence  to  sustain  the  findings  of 
the  court  below,  although  such  evidence  was  contradicted  by  other  parol 
evidence,  we  must  decide  the  case  upon  the  facts  as  claimed  by  the  de- 
fendant in  error,  and  aa  found  by  the  court  below. 
The  judgment  of  the  court  below  will  be  affirpied. 

HoBioN,  C.  J. I  concurring.     Brbwer,  J.,  dissenting. 


Hatden  W.  Fisher  and  others  v.  James  Conwat.  n^ 

July  Term,  1878. 

1.  Svidence:  Allegata  et  Probata.    Where  the  only  cause  of  action  stated 
>    in  the  plaintiff's  petition  was  that  defendants  threw  down  and  opened 

plaintiff's  fence  and  entered  plaintiff's  close,  and  there  threshed  and  car- 
ried away  a  certain  amount  of  grain,  and  on  the  trial  it  appeared  that 
plaintiff's  wife  forcibly  resisted  such  trespass,  Tield,  that  it  was  error  to 
permit  testimony  as  to  the  character  and  extent  of  the  injuries  she  re- 
ceived, and  the  length  of  time  she  was  incapacitated  from  labor  in  con- 
sequence thereof. 

2.  Husband  and  Wife:  Agency:  Witnesses.    When,  in  the  absence  of 

the  husband  from  home,  the  wife  acts  in  protection  of  property  claimed 
by  him  and  within  the  home  limits,  although  without  any  express  di- 
rection or  agreement,  she  is  acting  as  his  agent,  and  will  be  a  compe- 
tent witness,  in  an  action  by  or  against  him,  as  to  what  she  does  and  re- 
sists.^ 

8.  Witnesses:  Bight  of  Party.    Every  person  who  is  a  party  to  an  action, 
and  not  incompetent  to  testify,  has  a  right,  in  protection  of  his  interests, 
to  be  heard  as  a  witness  as  to  what  he  has  seen  and  knows  of  the  princi- 
pal matter  in  controversy;  and  the  court  may  not,  by  limiting  the  num- 
ber of  witnesses  on  a  side,  deprive  him  of  that  right. 

M9     *4.  Witnesses:  Impeaching  Evidence.    Impeachment  is  an  attack 

upon  the  present  cr^ibility  of  a  witness;  and  an  impeaching  witness, 

who  testifies  that  he  knows  the'general  reputation  for  truth  and  veracity, 

will  not  be  excluded  from  giving  testimony  as  to  that  reputation  because 

>8ee  Carney  v.  Oleissner,  (Wis.)  17  N.  W.  Rep.  898;  Amdt  ▼.  Harshaw,  (Wis.) 
10  N.  W.  Bep.  800;  and  Boee  v.  Ohapman,  (Mich.)  6  N.  W.  Rep.  681. 
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it  appears  that  such  knowledge'has  been  obtained  and  is  based  solely 
upon  matters  transpiring  sinde  the  commencement  of  the  action.  That 
fact  affects  the  weight,  and  not  the  competency,  of  the  impeaching  tes- 
timony. 

Error  from  Morris  district  court. 

The  case  is  stated  in  the  opinion. 

Bradley  &  NichoUon,  for  plaintifis  in  error. 

It  was  error  to  admit  James  Conway  to  testify  as  to  the  condition  in 
which  he  found  his  wife  on  his  return  to  his  house  on  the  day  of  the 
alleged  trespass.  The  action  was  not  to  recover  damages  for  injuries  done 
to  the  plaintiff's  wife,  and  evidence  that  she  was  bruised  and  wounded 
could  only  tend  to  prejudice  the  jury  against  the  defendants  below. 
Again,  the  court  erred  in  permitting  James  Conway  to  testify  as  an  ex- 
pert. It  was  not  pretended  that  he  was  a  physician  or  surgeon^  or  even 
acquainted  with  the  first  principles  of  medicine  or  surgery ;  yet  the  court 
permitted  him  to  testify  to  the  jury  that  his  wife,  Catherine  Conway, 
was  confined  to  her  bed  for  two  months  in  consequence  of  the  wounds  re- 
ceived by  her  from  the  defendants  below  at  the  time  of  the  alleged  tres- 
pass. 

The  court  erred  in  permitting  Beach,  a  physician  and  surgeon,  to  tes- 
tify to  the  condition  in  which  he  found  the  wife  of  the  plaintiff  below 
on  the  day  of  the  alleged  trespass,  and  afterwards,  and  as  to  the  wounds 
and  bruises  upon  her  at  that  time,  and  their  effect  upon  her,  for  she  was 
not  a  party  to  the  suit,  and  the  action  was  not  for  injuries  to  her  person, 
nor  for  damages  because  James  Conway  was  deprived  of  her  services. 
Special  damages  must  be  set  forth  in  the  complaint,  or. they  can- 
*20  not  be  recovered.  Armstrong  v.  Perey,  5  Wend.  *535;  Low  v. 
Archer,  12  N.  Y.  277 ;  Bennett  v.  Lockwood,  20  Wend^  223 ;  Grain 
V.  Petrie,  6  Hill,  622;  Solms  v.  Lias,  16  Abb.  Fr.  311.  And  conse- 
quential damages  which  do  not  necessarily  arise  from  the  injury  com- 
plained of  must  be  specially  declared.  Slack  v.  Brown,  13  Wend.  390 ; 
Strang  v.  Whitehead,  12  Wend.  64.  Such  evidence  was  not  in  any 
manner  germane  to  the  issue,  and  could  have  only  one  effect,— rto  preju- 
dice the  jury  against  the  defendants. 

The  court  erred  in  permitting  Conway's  wife  to  testify  on  behalf  of  her 
husband,  for  she  had  not  acted  as  his  agent,  and  the  statute  disqualified 
her  as  a  witness  in  her  husband's  behalf;  also  the  court  erred  in  permit- 
ting plaintiff  below  to  introduce  new  evidence  which  was  not  in  rebuttal, 
but  in  support  of  the  original  case  of  plaintiff  below,  after  defendants 
below  had  rested ;  also  the  court  erred  in  permitting  Conway  to  introduce 
evidence  bolstering  up  his  character  for  truth  and  veracity  by  showing 
that  his  reputation  for  truth  and  veracity  was  not  bad  outside  of  the 
community  in  which  he  resided,  and  in  communities  in  which  he  was 
not  known.  The  court  had  already  permitted  Conway's  wife  to  testify 
on  behalf  of  her  husband,  and  Dr.  Beach,  Frank  Doran,  and  James  Con- 
way had  been  called  in  to  bolster  up  her  evidence ;  and  yet  the  court 
held  that  only  four  witnesses  could  he  permitted  to  testify  on  behalf  of 
H.  W.  Fisher  and  the  others,  defendants  below,  and  to  contradict  the 
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above-named  witnesses.  All  the  defendants  below  were  not  permitted 
to  testify  in  their  own  behalf.  They  ought  not  to  have  been  deprived  of 
this  right. 

The  coart  etred  in  refusing  to  allow  defendants  below  to  show  what 
was  James  Conway's  reputation  for  truth  and  veracity ^in  the  neighbor- 
hood in  which  he  resided  at  the  time  of  the  trial.  The  court  held  that 
all  inquiry  as  to  James  Conway's  reputation  for  truth  and  veracity  must 
be  confined  to  a  time  prior  to  the  commencement  of  the  action.  The 
action  was  commenced  July  14,  1876,  and  was  tried  April  27,  1877. 

The  question  was  not  upon  the  doctrine  of  reformation,  redemp- 
*21      tion,  and  the  salvation  of  souls,  nor  upon  *the  foreordination, 

election,  and  total-depravity  dogmas,  but  it  was  and  is  a  plain, 
practical,  common-s^se  question  of  justice  and  right,  for  the  law  is  just 
and  reasonable,  and  does  not  presume  a  man  to  be  a  notorious  liar  to- 
day because  he  bore  such  a  reputation  a  year  ago ;  neither  does  it  pre- 
sume him  to  be  a  saint  to-day  because  he  was  believed  saintly  a  year 
ago.  The  question  as  to  a  witness'  reputation  is  confined  to  the  time 
when  he  te^ifies.  It  is,  "Is  that  reputation  good  or  bad?"  and  not*, 
''Was  that  reputation  good  or  bad  one  year  ago?" 


.^ 


\. 


Breweb,  J.  This  was  an  action,  brought  by  James  Conway,  as  plain- 
tiff, against  Hayden  W.  Fisher  and  others,  as  defendants,  in  the  district  \y 
court  of  Morris  county,  to  recover  damages  for  an  alleged  trespass  by  said  ^ 
Fisher  and  others,  plaintiffs  in  error,  upon  the  premises  of  said  Conway, 
defendant  in  error.  The  only  cause  of  action  set  forth  in  Conway's  pe- 
tition is  "that  defendants  threw  down  and  opened  plaintiff's  fence  and  en- 
tered plaintiff's  dose,  situate  upon  the  west  half  of  the  north-west 
quarter  of  section  twelve,  in  township  fifteen,  range  eight,  in  Morris 
county,  and  there  threshed  and  carried  away  a  large  quantity  of  the  plain- 
tiff's grain,  consisting  of  wheat  and  oats,  to-wit,  eight  hundred  bushels, 
and  of  the  value  of  one  thousand  dollars,  and  converted  and  disposed  of 
the  same  to  their  use,  to  the  damage  of  plaintiff  $2,000." 

The  plaintiffit  in  error  denied  each  and  every  allegation  in  said  Con- 
way's petition,  and  the  case  was  tried  before  a  jury,  at  the  April  term, 
1877,  of  the  Morris  county  district  court.  The  jury  found  for  the  plain- 
tiff below,  (Conway,)  and  assessed  his  damages  at  $140.  The  defendants 
below  moved  for  a  new  trial.  The  court  remitted  $40  of  the  damages, 
reducing  the  amount  of  damages  recovered  to  $100,  and  overruled  the 
motion  for  a  new  trial,  to  which  ruling  defendants  below  excepted .  Judg- 
ment was  rendered  by  the  district  court  in  favor  of  Conway,  and 
*22  against  Fisher  uid  others,  for  $100  ""damages,  and  the  costs  of 
the  action,  and  defendants  below,  as  plaintiffs  in  error,  bring  the 
case  to  this  court. 

The  plaintiffs  in  error  allege  that  the  district  court  erred  on  the  trial 
of  said  action  in  admitting  certain  testimony  in  behalf  of  James  Conway 
over  the  objections  of  plaintifb  in  error.  It  appears  that  Conway  and 
Fisher  were  claimants  of  the  same  tract  of  land ,  and  each  seeking  to  hold 
possession ;  and  out  of  this  dispute  grew  the  trespass  complained  of.    The 
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ground  was  plowed  by  one,  and  sowed  by  the  other ;  the  grain  was  cut 
by  one,  and  stacked  by  the  other;  ^d,  finally,  one  day,  in  the  absence 
of  Conway,  Fisher  and  his  friends  entered,  and  threshed  and  carried  away 
the  grain.  Mrs.  ConWay  attempted  to  prevent  this  action  on  the  part 
of  defendants,  and,  according  to  her  testimony,  was  assaulted  and  severely 
bruised.  Testimony  was  admitted  to  show  the  chaiUcter  and  extent  of 
her  injuries,  and  the^  length  of  time  she  was  laid  np  in  consequence 
thereof.  This  was  objected  to,  and  in  this  is  the  first  alleged  error.  And 
we  think  the  allegation  of  error  must  be  sustained.  The  petition  in  no 
manner  counted  on  personal  injuries.  There  was  no  daim  for  damages 
for  loss  of  his  wife's  services.  There  was,  as  shown  above,  simply  a 
charge  of  trespass  in  entering  plaintiflfs  premises,  threshing  and  carrying 
away  grain.  Now,  while  all  the  circumstances  of  such  trespass,  and  what- 
ever was  done  in  its  actual  accomplishment,  might  properly  be  narrated 
before  the  jury  as  a  part  of  the  res  gestae,  although  it  involved  the  com- 
mission of  an  assault  and  battery,  yet  no  after-matters  resulting  from  the 
assault  and  battery  were  proper.  They  were  not  a  part  of  the  trespass, 
The  assault  and  battery  was  the  subject  of  an  independent  action,  and  in 
that  action  the  extent  of  the  injuries  would  be  proper  subjects  for  inquiry. 
But  in  the  matter  at  bar,  whether  Mrs.  Conway  was  more  or  less  injured 
— whether  she  was  laid  up  for  one  day  or  one  year — in  no  manner  af- 
fected the 'trespass  complained  of,  or  added  to  the  value  of  the 
*28  grain  carried  *away.  It  simply  served  to  prejudice  the  jury 
against  the  defendants.  There  was  error  therefore  in  its  admis- 
sion. And,  indeed,  though  the  circumstances  and  manner  of  the  tres- 
pass were  proper  matters  of  testimony,  the  court  should  have  instructed 
the  jury  that  no  claim  was  made  on  account  of  personal  injuries  or  for 
loss  of  service. 

A  second  alleged  error  is  in  permitting  Mrs.  Conway  to  testify  on  behalf 
of  her  husband.  The  testimony  she  gave  was  of  the  coming  of  the  de- 
fendants upon  the  premises,  and  her  efforts  to  prevent  them  from  com- 
mitting the  trespass,  and  their  violence  to  her  in  resisting  such  efforts. 
Ail  this  took  place  during  the  absence  of  her  husband  from  the  premises. 
It  amounted  simply  to  this:  She  testified  as  to  her  efforts  in  his  absence 
to  protect  his  property.  Was  she  competent  therefor?  Chapter  165, 
Laws  1872,  declares  that  ''the  following  persons  shall  be  incompetent 
to  testify ;  *  *  *  Third,  husband  and  wife,  for  or  against  each  other, 
except  concerning  transactions  in  which  one  acted  as  the  agent  of  the 
other."  There  was  no  evidence  of  any  express  contract  between  Con- 
way and  his  wife,  or  of  any  direction  from  him  to  her,  in  respect  to  the 
care  of  this  property  during  his  absence.  The  agency,  if  one  existed,  was 
one  to  be  implied  from  the  circumstances.  Now,  it  may  be  conceded  that 
the  mere  fact  of  the  absence  of  the  husband  from  home  does  not  consti- 
tute his  wife  his  agent  so  far  to  make  her  a  competent  witness  as  to  every- 
thing transpiring  during  his  absence;  and  to  that  effect  is  the  case  of 
Bates  V.  CiUey,  47  Vt.  1,  in  which  plaintiffs  brought  action  to  recover 
damages  for  the  bite  of  a  dog,  and  in  which  defendant  sought  to  show 
by  his  wife  what  marks  of  a  bite  were  visible  upon  the  person  of  Mis. 
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Bates  immediately  after  the  alleged  biting,  the  same  having'taken  plaoe 
during  his  absence  from  home.  On  the  other  hand,  in  Butts  v.  Newton, 
29  Wis.  639,  it  appeared  that  immediately  after  the  absconding  of  the 
husband  the  wife  sold  certain  property  belonging  to  him,  and  it  was  held 
that  she  was  not  his  agent  generally  for  the  purpose  of  sale,  though  it  was 
remarked  by  the  court  that,  under  those  circumstances,  she  would 
*ii  "^'doubtless  be  his  agent  to  sell  so  &r  as  was  necessary  for  the  main- 
tenance of  herself  and  family.  And  in  0'C!onner  v.  Hartford 
Fire  Ins.  Co.,  81  Wis.  167,  where  it  appeared  that  the  husband  was  mak- 
ing a  lengthy  absence  from  home,  during  which  his  home  was  destroyed 
by  fire,  and  she,  as  his  agent,  furnished  prooft  of  ^oss,  it  was  held 
that  she  was  a  competent  witness  thereto;  and  that,  without  any  express 
authority  to  act  as  his  agent.  The  ruling  of  the  district  court  was 
within  the  spirit  of  these  decisions,  and  was  correct.  And  we  think  it 
may  be  stated,  as  a  general  proposition,  that  whenever,  in  the  absence  of 
the  husband  from  his  home,  the  wife  acts  in  protection  of  property 
claimed  by  the  husband,  and  within  the  circle  of  the  home,  although 
without  any  express  direction,  she  is  acting  as  his  i^nt,  and  will  be  a 
competent  witness  as  to  what  she  does  and  resists.  In  his  absence  she 
represents  him,  as  his  agent,  so  far  as  the  preservation  and  protection  of  .S. 

the  home  and  its  appurtenances  are  concerned* 

Again,  it  is  claimed  that  the  court  erred  in  limiting  the  number  of  ';^ 

witnesses  on  the  part  of  the  defense.  After  four  witnesses  had  testified 
on  the  part  of  the  defense  to  the  circumstances  of  the  entry  upon  the 
premises,  the  difficulty  with  Mrs.  Cionway,  and  the  threshing,  the  court 
refused  to  permit  any  further  witnesses  upon  these  matters.  In  this  we 
think  the  court  erred.  It  is  doubtless  true  as  to  any  collateral  matter, 
as  the  impeachment  of  a  witness,  that  the  court  may  restrict  the  number 
of  witnesses,  and,  unless  it  appears  that  there  had  been  an  abuse  of 
discretion  in  that  respect,  no  error  will  lie.  Anthony  v.  Smith,  4  Bosw. 
503.  Perhaps,  also,  the  court  may  have  to  some  extent  a  like  power, 
even  where  the  testimony  runs  to  the  matter  principally  and  directly  in 
dispute;  though  see,  upon  this,  Hubble  v.  Osborn,  81  Ind.  249;  White 
V.  Hermami,  51  111*  248.  But  still  it  may  not  prevent  any  defendant 
against  whom  a  recovery  is  sought  from  being  heard  upon  the  witness 
stand  as  to  what  he  knows  of  the  matters  charged  against  him. 
*23  Here  the  plaintiff  sued  eleven  parties  for  an  allied  ^trespass. 
They  denied  the  trespass.  That  was  a  denial  good  for  each  of 
them,  and  each  one  had  a  right  to  tell  the  jury  what  he  saw  and  knew 
of  the  transaction.  The  rights  of  no  one  defendant  were  greater  than 
those  of  any  other;  and  the  court  could  not  compel  them  to  select  which 
of  their  number  should  be  witnesses,  and  which  should  not,  or,  as  ap- 
pears to  have  been  done,  after  some  had  testified,  forbid  the  rest  from 
the  witness  stand. 

Another  matter  of  alleged  error  is  in  the  ruling  of  the  court  is  reference 
to  impeaching  testimony.     It  excluded  all  testimony  of  knowledge  of 
plaintiff's  reputation  for  truth  and  veracity  based  upon  rumors  and  re- 
ports since  the  commencement  of  the  action.     In  otiier  words,  the  court 
V.21K— 8 


84  KANSAB  fiBPUBa& 

made  this'mqmry,  'HiVliat  was  ihe  plaintiff's  reputation  for  truth  and 
veracity  before  the  commencement  of  this  action?"  and  not,  ''What  ia  his 
reputation  to-day,  when  he  is  testifjring?"  In  this  was  error.  Impeach- 
ing testimony  is  for  the  purpose  of  discrediting  the  witness  by  showing 
that  the  community  in  which  he  lives  do  not  believe  what  he  says;  that 
he  is  sach  a  notorious  liar  that  he  is  generally  disbelieved.  It  is  his 
present  credibility  that  is  to  be  attacked ;  is  he  now  to  be  believed?  What 
do  his  neighbors  think  and  say  of  him  at  the  present  time?  not,  what  did 
they  think  and  say  months  or  years  ago?  True,  general  reputation  is  not 
established  in  a  day ;  and  so  the  inquiry  is  not  to  be  restricted  to  any 
particular  week  or  month  or  year.  The  reputation  a  man  has  in  any 
community  is  based  upon  all  the  years,  few  or  many,  of  his  living  in 
such  community.  He  may  not  have  entered  the  community  until  after 
the  commencement  of  the  action,  and  still  have  established  a  reputation 
for  truth  and  veracity,  or  the  reverse;  for  ofttimes  a  case  is  not  tried 
until  years  after  its  commencement.  This  very  case  was  commenced  in 
June,  1876,  and  the  new  trial  which  we  direct  will  not  take  place  until 
two  and  a  half  years  have  passed  since  its  commencement.  Surely,  a 
man's  reputation  may  have  changed  very  much  in  that  length  of  time. 
If  it  were  bad,  he  may  have  reformed;  if  it  were  good,  he  may 
*28  '*'have  become  a  moral  wreck.  Mask  v.  State.  86  Miss.  77.  It 
is  true  that  when  it  appears  that  the  impeaching  witness  bases  his 
testimony  upon  reports  circulated  by  the  enemies  of  the  one  whose  cred- 
ibility is  attacked,  or  parties  interested  in  breaking  down  his  testimony, 
or  springing  solely  out  of  the  prior  steps  in  the  controversy,  such  im- 
peaching testimony  carries,  as  it  ought,  little  weight  with  the  jury ;  but 
the  weight  of  testimony  is  for  the  jury  to  determine,  the  competency 
alone  for  the  court. 

These  are  the  only  matters  we  deem  it  necessary  to  notice.  No  excep- 
tions were  taken  to  the  instructions,  and  if  the  parties  were  satisfied  with 
them  it  is  enough. 

For  the  errors  noticed  the  judgment  must  be  reversedi  and  the  case 
remanded,  with  instructions  to  grant  a  new  trial. 

(All  the  justices  concurring.) 


Jacob  Fbtb  and  others  v.  L.  R.  Sandsbs, 

July  Term,  1878. 

1.  Partnership:  Contraots:  liability.  PlaintifiCs  were  dealing  in  eatUe 
as  coinmission  merchants.  One  member  of  the  firm,  without  the  knowl- 
edge of  his  partners,  made  a  contract  with  defendant  in  the  name  of 
the  firm,  by  which  the  firm  was  to  advance  money,  the  defendant  pur- 
chase and  ship  cattle  to  plaintiffs,  to  be  sold  by  them  without  commission, 
and  the  profits  divided.  Under  that  contract  defendant  bought  and 
shipped  cattle.    The  transactions  resulted  in  loss.    No  settlement 
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bad  between  the  defendant  and  the  firm,  or  the  oontnvctihg  membei 
thereof,  upon  the  basis  of  the  contract  or  otherwise.  Held^  that  the  Qrm 
could  not,  ignoring  the  express  contract,  maintain  an  action  against  the 
defendant  as  an  onlinary  shipper  upon  an  implied  .contract  to  pay  com- 
missions.' 

[2. :  Action.    The  right  of  partners  to  sue  the  firm  discussed.] 

Error  from  Doniphan  district  court. 

Action  by  Frye  and  three  others,  partners  as  Frye,  Warner,  Kelly  & 

Co.,  against  Sanders,  for  the  sum  of  $1,188.16,  on  an  account. 

*27      Find*ings  and  judgment  in  favor  of  defendant  at  the  March  term, 

1877,  of  the  district  court.     Other  facts  appear  in  the  opinion. 
•     W.  Z>.  Webb  and  W*  H.  Oampbdlj  for  plaintiflFs  in  error. 

The  answer  alleges  that  the  defendant  wa3  a  partner  with  the  above- 
named  firm.  The  court  finds  to  the  contrary.  That  was  all  the  court 
was  called  upon  to  decide  on  the  subject  of  partnership.  When  that 
was  found  in  our  favor,  then,  if  our  acccunt  was  correct j  we  should  have  had 
judgment.  This  firm  could  not  be  made  a  partner  with  Sanders  without 
the  consent  of  all  the  members  of  such  firm.  Story,  Partn.  §  5 ;  Channel 
V.  Fassitt,  16  Ohio,  166;  Freeman  v.  Bloomfield,  43  Mo.  391 ;  Maclay  .  a 

V.  Freeman,  48  Mo.  234.  A  partner,  so  far  as  he  acts  for  himself,  is  a 
principal,  but,  so  far  as  he  acts  for  his  copartners,  is  an  agent  only. 
Story,  Partn.  ^  1, 101,  102;  Story,  Ag.  §§  124-126;  3  Kent,  Comm.  § 
43 ;  Central  City  Sav.  Bank  v.  Walker,  66  N.  Y.  424 ;  Alexander  v.  State, 
56  Ga.  478.  If  the  partner  or  agent  exceeds  his  actual  or  apparent  au- 
thority, such  act  in  excess  of  such  authority  does  not  bind  his  principal 
or  his  firm.  Story,  Ag.  §§  126,  165,  172;  3  Kent,  Comm.  marg.  p. 
42,  43;  Payne  v.  Potter,  9  Iowa,  549.  See,  also,  authorities  cited  next 
above. 

Price  &  Headeyj  for  defendant  in  error. 

Brewer,  J.  Plaintiffs  alleged  that  they  were  partners,  engageid  i^i 
the  business  of  commission  merchants  in  Chicago ;  that  defendant  shipped 
cattle  to  them,  which  they  sold  on  conmiission ;  and  that  out  of  these 
transactions  a  balance  was  still  due  them.     Defendant  answered,  deny- 

^Aa  to  powers  of  partners.  Bee  note  to  Williams  y.  Barnett,  lOEan.  848;  fener- 
ally,  dissolution  ofpartnership,  etc.,  Hogendobler  v.  Lyon,  12  Kan.  *276.  ana  note. 
See,  also,  Birks  v.  French,  post,  ♦?88;  Seaman  v.  Huffaker,  post,  *254;  Lemon  v.  Fox, 

A  partner  stands  in  the  relation  of  an  agent  to  the  firm  and  to  his  co-partners. 
Irwin  T.  Williar,  4  Sap.  Ct.  Rep.  160;  Parchen  ▼.  Anderson,  (Mont.)  5  Pac.  Rep. 
588.  His  power  to  hind  the  firm  extends  only  to  matters  within  the  scope  of  the 
partnership  business.  Irwin  v.  Williar,  supra;  Fnion  Nat.  Bank  v.  Underbill.  (N 
x.)7  N.  E.  Rep.  298;  Bays  v.  Connor,  (Ind.)  5  N.  E.  Rep.  18;  Stenben  Co.  Bank 
▼.  Alborger,  (K.  T.)  4  N.  E.  Rep.  841,  and  note.  842;  Kingsbury  v.  Tharp,  (Mich.) 
28  N.  W  Rep.  74;  Roberts  v.  Pepple,  (MichO  21  N.  W.  Rep.  819;  Levi  v.  Latham, 
(Ncb.)19  N.  W.  Rep.  480;  Avery  v.  Rowell.  (Wis.)  17  N.  W.  Rep.  876;  In  re  Moore's 
fiBtate,  (Mich.)  17  N,  W.  Rep.  716;  Seaman  v.  Aschermann,  (Wis.)  15  N.  W.  Rep. 
788;  Osborne  v.  Carr,  (MinnJ  18  N.  W.  Rep.  922;  Howell  y.  Wilcox  &  Gibbs  S.  M. 
Co.,  (Neb.)  10  N.  W.  Rep.  700;  Higgins  v.  Armstrong,  (Colo.)  10  Pac.  Rep.  282; 
Blown  ▼.  rickard,  (Utah,)  9  Pac.  Rep.  578. 
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ing  any  indebtedness,  and  claiming  a  special  partnership  with  plaantifib ; 

alleging  that  he  shipped  the  cattle  under  an  agreement  that 
*28       'plaintiffs  should  charge  no  commissions ;  should  advance  money 

to  defendant)'  with  which  he  should  buy  cattle,  and  ship  to  plain- 
tiffs ;  and  that  the  profits  and  losses  should  be  divided ;  and  loss  resulted ; 
and  that  plaintiffs  were  indebted  to  him,  instead  of  him  to  plaintifis. 
The  testimony  showed  that  defendant  made  such  a  contract  with  Jacob 
Frye,  one  of  the  partners  plaintiff;  that  the  other  partners  knew  noth- 
ing of  it,  and  supposed  the  cattle  were  shipped  to  them  in  the  ordinary 
line  of  their  business  as  commission  merchants.  The  court  found  that 
such  contract  with  one  partner,  without  the  knowledge  of  the  others^ 
was  a  fraud  upon  them,  and  did  not,  as  to  these  transactions,  constitute 
defendant  a  partner  with  plaintiffs,  and  that,  therefore,  he  could  recover 
nothing  of  them;  and,  on  the  other  hand,  that,  as  these  cattie  were 
shipped  to  the  firm  under  the  special  contract  with  one  member  thereof, 
the  firm  as  a  firm  could  not  ignore  the  contract,  and  recover  of  the  defend- 
ant as  though  he  were  an  ordinary  shipper.  Plaintiffs  allied  excep- 
tions. They  say  that  one  partner  in  a  firm  cannot,  without  Uie  consent 
of  his  copartners,  introduce  a  new  member  into  the  firm ;  that,  therefore, 
this  alleged  special  partnership  agreement  between  Sanders  and  Frye  was 
void  as  to  them,  and,  being  void,  the  law  implies  a  valid  contract  be- 
tween them,  as  commission  merchants,  and  Sanders,  a  shipper. 

We  think  the  exceptions  of  the  plaintiffs  must  be  overruled.  We 
agree  with  the  proposition  that  one  partner  cannot  introduce  a  new  mem- 
ber into  the  firm  without  the  consent  of  his  partners.  But  this  does  not 
deprive  a  partner  of  the  power  to  bind  his  firm  to  receive  compensation 
for  their  services  in  any  particular  transaction  upon  the  basis  of  a  share 
in  the  profits  of  that  transaction;  providing,  always,  that  the  transaction 
was  one  within  the  scope  of  the  ordinary  business  of  the  firm.  It  ap- 
pears from  the  testimony  that  when  plaintiff'  firm  consisted  of  but  two 
members  (half  its  present  number)  defendant  and  his  then  partner  made 
a  similar  contract  with  them,  shipped  cattie,  and  settied  upon  the  basis 

of  such  contract.  It  also  appears  from  some  of  the  testimony 
*29      that  plaintiffs  were  live-stock  and  commission  merchants.     ^This 

description  would  be  broad  enough  to  include  dealing  in  cattie 
otherwise  than  upon  commission, — the  buying  and  selling  on  their  own 
account;  and,  in  such  case,  the  contract  found  by  the  court  to  have  been 
made  was  one  within  the  apparent  powers  of  one  partner.  It  would  be 
simply  the  employment  of  defendant  to  purchase  cattie,  with  a  promise 
of  half  the  profits  as  a  compensation  for  his  services,  or  a  oontraot  deter^ 
mining  the  price  to  be  paid  him  for  the  cattle  he  might  purchase  and 
ship.  Either  way,  it  would  be  as  binding  upon  the  firm  as  a  promise 
by  one  partner  to  pay  so  much  a  head  for  the  cattie.  iBut  taking  the  case 
upon  the  theory  that  plaintiffs  were  engaged  simply  in  the  commission 
business,  and  still  we  think  the  judgment  of  the  district  court  must  be 
sustained.  A  contract  for  the  absolute  purchase  of  cattie  might  not  be 
within  the  scope  of  the  firm's  business,  but  would  a  contract  for  the  divis- 
ion of  profits  in  lieu  of  commission  be  so  &r  outside  such  businesa  at 


WRYM  V.  BANDWSBB.  87 

to  be  ultra  virea  of  a  simple  partner?  If  the  profits  had  been  large,  could 
the  shipper  have  repudiated  the  contract,  and  recbvered  of  the  firm  the 
total  proceeds  of  the  cattle,  less  the  ordinary  commission?  or  would  not 
the  courts  have  been  compelled  to  say  that  this  was  merely  one  method 
of  determining  the  commission,  a  subject-matter  of  contract  witLin  the 
power  of  each  partner?  But  going  stOl  further,  and  conceding  that  the 
contract  was  vUra  virea,  and  not  binding  upon  the  firm,  still  the  cattle 
were  shipped  under  said  contract.  It  was  an  express  and  an  execvted 
contract.  It  was  unquestionably  valid,  as  between  Frye  and  defendant. 
It  was  a  joint  venture  of  those  two.  They  shared  the  profits,  and  were 
liable  for  losses.  They  were  partners  in  it.  Oan  one  firm  sue  anothex 
when  the  same  person  is  a  member  of  each  firm?  Under  the  old  practice 
they  could  not  at  law,  (Pars.  Partn.  288,  and  following,)  though  in  equity 
and  for  accounting  an  action  would  lie.  Perhaps  under  the  Code,  and 
where  a  simple  debt  is  due  from  one  firm  to  the  other,  an  action  to  re- 
cover it  will  lie  without  any  resort  to  an  accountii^.     Qibson  v.  Ohio 

Famia  Ck>.,  2  Disney,  499. 
*30  *But  where  dealings  are  had  by  a  party  with  a  firm  under  an  ex- 
press contract  with  one  member  thereof  in  the  name  of  the  firm, 
which  contract  creates  a  partnership  in  such  dealings  between  the  party 
and  the  contracting  member  of  the  firm,  and  when  completed  leaves  un- 
settled accounts  between  said  parties,  the  firm  cannot  in  its  name  as  a 
firm,  repudiating  the  express  contract  as  beyond  the  power  of  the  con- 
tracting member  to  bind  the  firm,  bring  an  action  against  such  party  as 
upon  an  implied  contract  with  the  firm.  The  case  is  one  which  calls  for 
an  accounting,  and  until  that  accounting  is  had  no  mere  action  to  re- 
cover money  will  lie.  Ncn  constat  but  that  the  contracting  member  rep- 
resents the  actual  capital  of  the  firm,  and  the  others  are  but  nominal 
partners.  May  he  use  the  firm  name  to  repudiate  his  own  contract? 
Perhaps,  on  settlement,  his  own  liability  to  the  third  party  upon  the  ex- 
press contract  would  exceed  any  possible  liability  to  the  firm  from  the 
third  party  upon  any  supposed  implied  contract.  Ought  such  third 
party  to  sufier  the  annoyance  and  risks  of  a  judgment?  Will  the  law 
ever  imply  a  contract  where  there  was  in  fact  an  express  contract?  Perry 
V.  Bailey,  12  Kan.  *639.  The  shipment  was  made  under  a  contract  valid 
and  binding  upon  the  shipper  and  Frye.  Frye's  partners  may  repudi- 
ate any  liability  thereunder.  But  can  they  bind  the  shipper  to  a  oon^ 
tract  he  did  not  make  in  lieu  of  one  he  did  make? 

We  see  no  error  in  the  ruling  of  the  district  court,  and  the  judgment 
must  be  aflirmed. 

(All  the  justices  concanringO 


38  KANSAS:.  BSFOBIB. 


^dl .,  :.i  *R.  T.  Rag*  v.  W.  H.  MAlont, 

C&A^LES  H.  Race,  Interpleader,  ^tc,  v.  W.  H.  Malontv  ' 

July  Term,  1878. 

1.  New  Trial:  Aooident  or  Surprise.    Certain  personal  propertywaa  at* 

tached  as  the  property  of  the  defendant,  a  non-resident.  R.  interpleaded, 
claiming  to  have  pnrchased  the  property  several  months  before  the  at- 
tachment. Upon  the  trial  two  witnesses  testified,  without  objection*  to 
statements  m^e  by  the  parties  in  charge  of  the  property  prior  to  the  at- 
tachment. No  denial  was  made  of  these  statements  upon  the  trial.  The 
parties,  though  residents  of  the  county,  were  not  present  as  witnesses. 
No  .effort  was  made  to  secure  their  attendance;  no  delay  asked  to  se- 
cure their  presence  or  testimony.  On  a  mdtion  for  a  new  trial,  their  af- 
fidavits were  filed  denying  the  statements  imputed  to  them*  and  also  the 
affidavits  of  the  interpleader  and  his  counsel  stating  that  they  were  sur- 
prised at  such  testimony*  No  excuse  was  given  for  not  having  them 
present  as  witnesses,  or  not  securing  their  testimony.  One  of  the  par- 
ties was  placed  in  charge  of  the  property  by  the  defendant,  and  the  other, 
the  interpleader,  testified  he  had  subsequently  sent  out  to  take  charge  of 
it,  and  also  that  he  had  consulted  with  him  in  reference  to  testimony  for 
'  the  trial  Held  that,  whether  the  testimony  of  the  witnesses  was  compe- 
tent or  .not,  no  case  was  made  out  of  accident  or  surprise  which  reason- 
able prudence  could  not  have  guarded  against  sufficient  to  compel  the 
granting  of  a  new  trial.^ 

2.  Attachment:  Deaoription  of  Property:  Pablioation:  Notioe.    In  a 

notice  of  publication  to  a  non-resident  defendant,,  whose  property  has 

^Motions  for  a  new  trial  on  the  ground  of  surprise  are  addressed  very  much  to 
the  sound  discretion  of  the  court*  Ragan  v.  James,  7  Kan.  *854.  Where  the  sar- 
prise  relied  on  is  that  a  witness  of  the  adverse  party  testified  differently  on  the 
trial  from  what  he  had  done  on  d  former  trial,  and  where  no  effort  had  been  made 
to  impeach  the  testimony  of  such  witness,  although  it  is  admitted  that  several 
persons  were  present  at  both  trials,  and  heard  the  testimony  of  such  witness,  a 
new  trial  should  be  slanted.  Abeles  v.  Colien,  8  Kan.  *180.  Cases  in  which  the 
showing  made  has  been  held  insufficient,  see  Mehnert  v.  Thieme.  15  Kan.  *868; 
Turlor  V.  Thomas,  17  Kan.  696;  Board  of  Regents  v.  Linscott,  80  Kan.  242;  8.  C. 
1  ?ac.  Jtep.  81;  O'Leary  v.  Reed.  80  Kan.  749;  S.  C.  2  Pac.  Rep.  114;  Deal  ▼.  Cod- 
ding, 82  Kan.  107;  8.  C.  4  Pac.  Rep.  180.  Where  the  alleged  surprise  is  with  re- 
spect to  the  iestimony  of  a  certain  witness,  and  it  is  not  shown  that  such  testi- 
mony is  not  true,  or  that  it  would  be  different  upon  a  new  trial,  the  party  is  not 
entitled  to  a  new  trial. ..  Osborne  v.  Young,  28  Kan.  7Q9.  The  alleged  surprise  was 
that  one  of  the  Witnesses  for  the  plaintiff  testified  fn  a  taanner  wnich  the  defend- 
ant did  not  expect.  The  matter,  however,  with  respect  to  which  the  witness  tes- 
tified had  but  little  connection  with  the  merits  pf  the  case,  and. the  defep0a9t  in- 
troduced sopie  evidence  tending  to  contradict  such  testimony.  The  defendant 
desired  to  obtain  a  new  trial  for  the  purpose  of  introducinfi^  further  evidence 
showing  that  the  testimony  of  such  witness  was  not  true.  Held,  that  the  order  of 
the  court  overruling  the  motion  for  a  new  trial  will  not  be  reversed.  Parker  ▼. 
Bates,  29  Kan.  597. 

See.  also,  on  the  subject,  Mallov  v.  Bennett,  15  Fed.  Rep.  871;  Davey  ft  ^tna 
life  Ins.  Co..  20  Fed.  Rep.  494;  Delaney  v.  Brunette,  (Wis.)  28  N.  W.  Rep.  22;  Rus- 
sell V.  Reed.  (Minn.)  19  N.  W.  Rep.  86;  Mehan  v.  Chicago.  R.  I.  ft  P.  R.  Co.,  (Iowa.) 
7  N.  W.  Rep.  618;  Tower  v.  Densmore.  (Neb.)  1  K.  W.  uep.  815;  Francisco  ▼.  Ben- 
epe,  (Mont.)  11  Pac.  Rep.  687. 
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:^n  W^ej^  In  Atteohiaoiit,  adeaoriptioo  of  .th^  pn^rty  attacb«d  )a  un- 
necesaaiy  when  the.  attachment  has  been  levied  upon  personal  property 
only.    '    •  "  '  * 

8.  Jadgmei^t:  I>e|lEMilt;  £ntvy  o£  Judgment  by  default  was  entered  on 
the  fourth  day  of  a  term,  the  answer  having  been  due  nine  days  before 
the  term  commenced.  Held,  that  the  judgment  was  not  prematurely  en- 
tiiSred,  it  not  ajipearing  that  it  was  entered  before  the  day  upon  which  the 
clerk  had  set  the  ease  for  hearing  upon  the  trial  docket. 

[4u  Default.  In  the  absence  of  some  statutory  limitation,- a  judgment  upon 
default  may  be  rendered  at  any  time  during  any  term  of  court,  except 
Vmt^  "wheal  placed  on  the  trial  docket*  it  should  !be  oh  or  alter  the  day  on 
which  the  case  is  set  for  trial.] 

Error  from  Elk  district  court. 

The  caae  is  stated 'in  the  opinion. 
♦82     :  *Fark8  &  COlwtnor,  for  plaintiff  in  error. 

The  affidavit  for.  publication  was  irregular  and  defective,  and  the 
notice  was  not dnt conformity  with  the  statute;  citing  Dasslery  Kan.  St. 
66,  c.  14,  §  1 ;  also,  page  658,  par.  8298,  and  section  74 ;  Oohen  v.  TiSaw- 
briidgey  6  Kan.  *892.  The  case  ought  not  to  have  been  tried  at  the  Oc- 
tober term,  187.7,  of  the  court;  The  court  erred  in  allowing  the  deida-  A 
rations  of  R.  T.  Race,  mada  in  the  absence  of  Charles  H.  Race^  to  be  in- 
troduced to  prejudice  the  title  of  Charles  H.  Race.  The  record  shows  that 
exceptions  were  duly  made  to  the  introduction  thereof.  A  new  trial 
should  have  been  granted,  esi^ecially  because  of  accident  and  sUrprito 
which  ordinary  prudence  could  not  have  guarded  against. 

HiUikBroadhead^  for  defendant  in  error. 

There  seems  but  little  for  this  court  to  do.  This  action  was  properly 
brought;  .  The  attachment  was  issued  thereafter  in  due  form;  no  excep- 
tions have  been  taken  to  it.  The  property  taken  as  the  property  of  R.  T. 
Bace  VHU  the  property  of  R.  T.  Race,  and  so  appears  upon  the  return  of 
the  sheriff,  the  verdict  of  the  jury,  and  the  judgment  of  the  court.  The 
statute  providing  for  the  interpleader  is  new,  and  it  is  possible  that  the 
proceedings  wer6  slightly  infornial,  but  not  to.  that  degree  that  will  ren- 
der them  reversible.  The  defendant  C,  H.  Race  has  had  his  day  in 
court,  at  his  own  solicitation.  .  The  defendant  R.  T.  Race  has 
*S3  also  had  his  day  in  court,  and  '*'had  full,  knowledge  of  all  that 
was  done,— ^had  his  attorney  there  watching  proceedings, — and, 
after  judgment,  asked  to  come  in  and  plead,  and  was  denied;  Can  he 
complain  of  what  has  been  done?  We  think  not.  Evidently,  R.  T. 
Bace  hoped  that  C.  H.  Race  would  have  been  able  to  sustain  his  daim 
to  the  attached  property^  thereby  preventing  judgment  in  the  case.  He 
was  not  aware  that  he  had  a  claim  that  should  have  beaiaUowed  till  Jie 
saw  the  judgment  staring. him  in  the  face;  though  the  claim  of  R.  T. 
Bace  i^  that  he  has  a  daim  almost  equal  to  the  jadgment  of  Malony. 
This  existed,  if  at  all,  before  the  thirteenth  of  October,  1877.  He  knew 
of  the  pendency  of  the  action.  Bo,  no  equitable  view  of  the  case  will 
commend  to  tbia  court  that,  for  the  reason  assign^  by  his  cbunsel,  the 
court  below  erred  in  not  allowing  th&defiendant  R.  T.  Ra^  the  privilege 
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to  answer  in  the  case  out  of  time.  The  motion  for  a  new  trial  was  acted 
upon,  and  denied.  Why  should  it  have  been  granted?  They  claim, 
among  other  reasons,  "surprise."  The  witnesses  upon  whose  affidavits 
the  plaintiff  here  says  that  Maiony  and  Miller  testified  fiUselyi  and  there- 
fore he  is  "surprised,"  were  living  on  the  farm  when  this  property  was 
attached,  and  subject  to  the  process  of  the  court.  Why  were  they  not 
there,  then?  Can  a  party  fail  to  subpoena  his  witnesses,  and  claim  sur- 
prise because  a  plaintiff  makes  out  his  case?   .  We  think  not. 

Bbewbb,  J.  W.  HI  Maiony  commenced  an  action  against  R.  T.  Bace 
In  the  district  court  of  Elk  county  on  two  promissory  notes,  and  caused 
an  attachment  to  be  levied  on  certain  personal  property.  Defendant, 
being  a  non-resident,  was  served  by  publication.  Charles  H.  Race, 
brother  of  the  defendant,  filed  his  interplea,  claiming  the  property  at- 
tached. On  the  trial  of  this  interplea,  judgment  was  rendered  against 
him,  and  in  the  original  action  judgment  was  rendered  by  de&ult  against 
the  defendant  for  the  amount  of  the  notes,  and  an  order  also  en- 
*84  tered  for  the  sale  of  the  attached  prop'^erty .  To  reverse  these  two 
judgments  this  proceeding  has  been  instituted,  and  to  the  one  rec- 
ord two  separate  petitions  in  error  have  been  attached.  Waiving  any 
question  as  to  the  r^ularity  of  this  procedure,  we  have  examined  the 
record,  and  are  constrained  to  hold  that  no  error  is  presented  of  which 
either  plaintiff  in  error  can  avail  himself.  With  regard  to  the  trial  of 
the  interplea,  we  remark  that  the  record  discloses  no  exceptions  to  the 
rulings  of  the  court  concerning  the  admission  or  rejection  of  testimony, 
or  in  respect  to  the  instructions.  Any  error  therein  is  therefore  to  be 
taken  as  waived. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  to  this  ruling 
exceptions  were  taken.  The  only  grounds  open  to  our  examination  on 
this  motion  are — Mrst,  that  the  verdict  was  against  evidence ;  and,  «nxm<2, 
accident  and  surprise  which  ordinary  prudence  could  not  have  guarded 
against. 

An  examination  of  the  testimony  satisfies  us  that  the  verdict  of  the 
jury  must  be  sustained,  so  far  as  the  first  ground  is  concerned,  upon  the 
authority  of  Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17  Elan.  146,  and  Callison 
V.  Smith,  20  Kan.  28. 

There  was  enough  testimony  to  justify  the  jury  in  finding  against  the 
daim  of  the  interpleader.  Accident  and  surprise  are  daimed  by  reason 
of  these  facts.  Two  witnesses  testified  to  certain  statements  made  by 
the  parties  in  charge  of  the  property  subsequently  attached.  These  par- 
ties were  residents  of  the  county,  and  one,  at  least,  had  been  consulted 
by  the  counsel  for  the  interpleader  prior  to  the  trial  as  to  the  facts  within 
his  knowledge.  Neither  was  called  as  a  witness  on  the  trial,  and,  so  fitr 
as  appears,  no  effort  was  made  to  secure  their  presence.  No  delay  was 
ask^  pending  the  trial  for  the  purpose  of  securing  their  attendance  to 
contradict  the  testimony  given  of  their  statements.  On  the  motion  for 
a  new  trial  their  affidavits  were  read  in  which  they  denied  making  the 
statements  imputed  to  them  by  the  witnesses,  and  also  the  affidavits  of 
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the  interpleader  and  his  ootixMl  that  they  were  surprised  by  such  testi- 
mony. We  think  this  is  not  a  sufficient  showing  to  justify  the  court  in 
disturbing  the  verdict.  The  parties  placed  in  charge  of  the  prop- 
*35  erty  *were  parties  likely  to  know  of  any  change  in  the  title,  and 
the  interpleader,  claiming  to  have  purchased  from  the  defendant 
several  months  before  tibe  attachment,  might  well  have  anticipated  testi- 
mony in  that  direction.  Indeed,  one  of  the  parties,  the  interpleader 
testified,  was  sent  out  by  himself,  after  his  purchase,  to  take  charge  of 
the  property.  And,  whether  the  testimony  of  these  statements  was  strictly 
competent  or  not,  no  exception  was  taken  to  its  admission.  Reasonable 
pradence  could  have  guarded  against  any  injury  from  this  source. 

With  r^ard  to  the  judgment  by  defiEiidt,  it  is  urged  that  the  affidavit 
and  notice  of  publication  are  both  defective.  The  affidavit  states  the 
cause  of  action  to  be  founded  on  two  promissory  notes.  This  is  cor- 
rect. Though  not  negotiable,  the  instruments  sued  on  are  promissory 
notes. 

Again,  say  counsel:  The  publication  notice  does  not  describe  the  prop- 
erty taken,  and  say  that  a  judgment  va  rem  will  be  rendered  against  it. 
It  seems  that  a  description  of  the  property  is  necessary,  and  a  defective 
description  would  be  fiital.  While  a  description  of  the  property  may  be 
oecessary  when  real  estate  is  seised,  it  is  not  necessary  when,  as  in  this  . 

case,  only  personal  property  is  attached.     The  notice  informs  the  de-  ^ 

fendant  that  a  personal  judgment  for  the  amount  claimed  will  be  ren- 
dered against  him,  and  the  property  attached  sold  to  satisfy  such  judg- 
ment.   This  was  sufficient. 

The  only  remaining  question  is  this,  was  the  judgment  prematurely 
rendered?  The  facts  are  these:  The  publication  notice  calls  for  the  an- 
swer to  be  filed  by  or  before  the  thirteenth  day  of  October,  1877.  The 
first  day  of  the  October  term  of  the  Elk  county  district  court  is  fixed 
by  law  for  the  fourth  Monday  of  October,  1877,  which  was  the  twenty- 
second  day  of  October  of  that  year.  That  left  only  nine  days  between 
the  answer  day  and  the  first  day  of  court.  Judgment  was  entered  by 
de&ult  on  October  26th.  Was  this  error?  It  will  be  conceded, 
*36  under  the  authority  of  Qapen  v.  Stephenson,  18  '^'Kan.  140,  that, 
if  an  answer  had  been  filed  on  October  18th,  the  case  would  not 
have  stood  for  trial  at  the  October  term.  Does  the  same  rule  obtain 
when  the  case  is  in  default?  We  think  not.  Where  no  answer  or  de- 
mnner  is  filed,  no  tKUSy  either  of  fact  or  law,  arises.  Gen.  St.  679,  §§ 
262,  263.  A  trial  is  a  judicial  examination  of  the  imLes  in  the  case. 
Gen.  St.  680,  §  265.  Where  there  are  no  issues,  there  can  be  no  trial. 
Counsel  relies  upon  section  818  of  the  Code,  as  amended  in  1871,  (Laws 
1871,  p.  277,)  which  reads:  ''A  trial  docket  shall  be  made  out  by  the 
clerk  of  court  at  least  twelve  days  before  the  first  day  of  each  term  of  the 
court,  and  the  actions  shall  be  set  for  particular  days,  in  the  order  here- 
inafter stated,  and  so  arranged  that  the  cases  set  for  each  day  shall  be 
tried  as  nearly  as  may  be  on  that  day,  namely:  First ^  issues  of  fsLCt  to 
be  tried  by  a  jury;  Becond,  issues  of  &ct  to  be  tried  by  the  court;  third, 
mies  of  ktw.     ^  the  d^endoad  joih  to  armoer  or  demur^  the  cause,  for  the 
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in  every  such  case  the  plaintiff  may  move  for  and  fake  judgment,  as  he 
i^  entitled  to  on  the  defendant's  de&ult,  on  or  after  theday  on  Tohich  said 
action  shaU  be  set  far  trial.^^ 

Ouly  for  the  purpose  of  this  section  is  a  case  on  default  deemied  to  be 
at  issue,  and  at  issue  upon  questions  of  fact.  But  the  purpose  of  this 
section  is  merely  the  arrangement  of  a  trial  docket, — the  distribution  of 
cases  to  particular  days.  It  does  not  purport  to  determine  what  cafles 
are  triable,  but  only  declares  in  what  manner  triable  cases  shall  be  dis- 
tributed. And  in  such  distribution  cases  on  default  are  to  be  oonsidered 
cases  at  issue  on  questions  of  fact,  and  placed  in  the  first  or  second  daas, 
aoQQrdij^g  .U>  ih^  character  of  the  cause  of  action  alleged  in  the  petition. 
That  this  section  does  not  attempt  to  determine  what  actions  are  triable 
is  madexnore  apparent  from  section  815,1  also  amended  in  1871v  which 
FQads:  '^Actions  shall  be  triable  at  the  first  term  of' the  court  after  the 
issues  therein,  by  the  times*  fixed  for  pleading,  are  or  shall  have  been 
ii^e  up  te0  days  before  the  term.  When  issues  of  law  are  made'  up 
eitiier  before  or  during  a  term  of  coijiit,  but  after,  the  period  for 
""37  preparing  the  trial  docket  of  such  term,  *the .clerk  shall  place 
.;  V .  ^.SLUQh  tactions  on  the  trial  docket  of  that  term;  and,  when  any  de» 
murii^  shoU  be  adjudged  to  be  frivolous,  the  cause  shall  stand  for  hear- 
ing pr  .'trial  in  like  manner  as  if  an  issue  of  &u(A  had  been  joined  in  the 
first  instaaoe.  But  the  court  may,  in  its  discretion,  fix-  specially  the 
time  when  such  causes  shall  stand  for  trial."  ;.   • 

By  this,  actions  are  triable  although  the  issues  are  joined  two  days  after 
the  trial  docket  is  made  up.  Indeed,  as  the  trial  doeket  is  to.  be  made 
up  at  least  twelve  days  before  the  term,  it  may  in  fact  be  made.up  many 
ddys  before  it  is  settled  what  cases  are  triable;  and,  where  a  frivolous  de- 
murrer is  filed  :during  the  term,  the  court  may  order -a  trial  at  the  same 
terixik  ^  EvidenUy,  if,^  after  overruling  a  frivolous  demurrer,  the  court 
has  power  to  order  the  trial  to  be  had  at  the  pending  term,  it  ought  to 
hj^v0  power  to.  dispose  of  the. case  when  no  defense!;  not  even  a  fiivoloos 
one,  is:interposed;  and,  turning  to  section  814,  as  amended  in  1<871,  we 
think,  tbat.gives  this  power.  Such  secticm  reads:  ''The  tHalofan  issue 
of  fe^ct,  and  the  assessment  of  damages,  in  any  dM,  shal^  be  in  the  order 
in  which  they  are  placed  on  the  trial  docket,  unless  by  the  oonseritof  the 
parties,  or  the  order  of  the  court,  they  are  continued  ck  phiced<  at  the 
heel  of  the  docket,,  unkw  the  court  in  its  discretion^^iaU  oihenouls  direeL^^ 

Now,  as  to  issues  of  feet,  this  section  is  doubtiesis  limited  by  the. suc- 
ceeding section  heretofore  quoted,  but  as  to  assessment  of  damages  each 
section  furnishes  no  limitation.  And,*  indeed,  in  the  absence  of  aome 
statutory  limitation,  we  conceive  the  rule  wouldi  be  tliat  a  judgtneht 
upon  default  might  be.  rendered  atany  tune  during  any  term  of  court. 
Court  being  in  session,  and  the  defendant  in  de&ult,  wfaymay  not  judg- 
ement be.  entered  immediately?  There  is^no  reason,  in  thetiatiire  of 
thingS)  to  the  contrary,  and  no  statutory  restriction,  except  that  when 
pli^iOed  .on  the  trial  docket  it  should  be  on  or  after. ihe  day  (»i  which  It  ia 
there. set  for  trial«.    On  the  whole  case,  tberefom,  .we  conclude  thaiino 
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error  i^ppeaxs  QnTwhicb  ^h&t  '^lailitiff  Ih-etrxi^r:  €itt  oVail  jiiniielfi  4nd 
the  judgment  must  be  affirmed.  '  '    -■  -^ "  ^       . , 

(AH  the  justices'concurringO 


^\  n.  •    .         « •    .    . . 
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July  Term,  1878- 

1.  Indictment:  Homicide.  In  an  indlottniBnt  ft>r  murder,  where  the  in- 
dictment does' not  clfiarge f^at thekSUtnig^ VeA done  by  means  of  pdison, 
or  by  lying  in  wait,  or  in  the  perpet^ration  of  attempt  to  perpetrate  any  t 

felony,  the  indictment  muat  charge  tliatthe  killing  was  done  deliberately 
and  premeditatedly,  in  ord^r  to  make  the  same  a  good  Indiptment  for 
murder  in  the  first  degreeA      ,  .  » ..    .  V . 

2. .    Therefore,  where  an  indictment  for  mutdte  charged  c^uliitsiitially 

that  the  defendant  deliberately  and  premeditatedly  committed  an  assault 
and  battery  .upon  the  deceased,  by  shooting  him  with  a  pistol  loqujed  with 
gunpowder  and  leaden  balls,  and  thereby  inflicted  a  mortal  wotmd,  fi^om  . 

which  mortal  wound  the  deceased  died,  but  did  not  anywhere  charge  that  ,^ 

the  defendant  committed  the  assault  and  battery,  or.  did  the  shooting  or  \ 

killing  with  the  deliberate  and  premeditated  intention  of  killing  the  ^ 

deceased,  /hid,  t^at^  tjbe  indictment  did  not  charge  murder  in  the  first 
degree. 

8. .    Where  an  indictment  for  murder  charges  that  the  killing  was 

done  by  John  Taylor,  William  Srown,  and  Thomas  Craig,  by  shooting 
the  deceased  with  pistols  and  ifevolvere,  such  indibtment  is  not  suffllcient 
because  it  alleges  that  ''said  pistols  and  revolvers  the  said  John' fFByli^r, 
William  Brown,  and  Thomas  Craig  then  and  there  la  Aheir  tight  hands 
held,'*  when  they  did  the  shooting. 

'An  indictment  which  charges  a  deliberate  and  premeditated  intent  to  kill  and 
murder;  that  with  this  intent  the  defendant  made  a  deliberate  and  premeditated 
UBSult;  ti^at  this  assault  wias  with  a  -rifle  or  gun,  leaden  balls*  etc. ;  that  by  this 
assaalt  he  gave  to  deceased  a  mortal  wound,  of  whiph  wound  deceased  then  and 
there  died, — sufficiently  charges  the  criine  of  murder  in  the  first  degree.  State  v. 
Stockhouse,  24  Kan.  4A.  The  location  of  the  wound  is  suflSciently  described  as 
"upon  the  body. "  State  v.  Tordi,  80  Kan.  2dl;  S.  C.  2  Pac.  Rep.  161.  Averment 
of  time,  and  description  of  offense,  held  sufficient.  State  v.  Haip,  81  Ean.  496;  S. 
C.  8  Pac.  Rep.  482.    See,  also,.State  v.  Petty,  post,  *55. 

An  indictment  which  charges  willfully,  deliberately,  and  premeditatedlykilllng 
with  malice  aforethought,  is  sufficient.  State  v.  I^rigo,  (Iowa,)  28  N.  W.  Rep. 
4IS2;  State  v.  Shelton,  (Iowa,)  20  N.  W.  Rep.  459.  An  averment  that  a  person  was 
purposely,  and  with  premeditated  malice,  shot,  and  died  from  the  wound  inflicted, 
is  sufficient,  sdthougn  the  technical  terms  *'kill  and  murder"  be  omitted.  Hen- 
ning  y.  State,  (Ind.T6  N.  B.  Rep.  808.  The,  averment  that  the  killing  was  done 
with  malice  aforethought  is  essential.  State  v.  Thurman.  (Iowa,)  24  K.  W.  Rep. 
511.  The  charge  that  the  accused  unlawfully*,  feloniously,  deliberately,  and  of 
malice  af  oreti^ought,  committed  an  assault  witn  specific  intent  to  kill  and  murder, 
and  unlawfully,  feloniously^  premeditatedly,  deliberat€|lv,  and  of  malice  afore- 
thought, struCK  the  deceased,  with  a  deadly  weapon,  innictine  a  mortal  wouQd 
from  which  death'  ensued^  is  sufficient  to  eharge  that  the  murder  was  willful,  as 
required  by  the  Iowa  C^de,  §  6849.  State,  v.  Townstend,  (Iowa;)  24  N,  W.  Rep. 
585.  1*0  charge  murder  in  the  first  degree,  the  indictment  must  set  forth  thai  the 
killingwai  deuberate,  premeditated,  and  malicious. '  Leonard  v.  Territory,  { Wiish. 
T.)TPic,  Rep,  8T2.^   -^  ••  .'.J   'wJ  .    ';'..'    ..;    ^Mu.^it;.-     ;  .-./r  ;.«».•  ' 
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i.  Eyidenoid:  Bebnttel:  Oase. Stated.  Upon  the  trial  of  ft  criminal  case, 
where  the  defendant  is  charged  with  murder,  and  the  eyidenoe  tends  to 
show  that  at  the  time  of  the  killing  the  deceased  was  under  arrest  upon 
a  charge  of  killing  certain  Indians,  and  of  stealing  property  belonging  to 
Indians,  and  some  of  the  evidence  tends  to  show  that  the  deceased  was 
killed  by  Indians,  and  not  by  the  defendant,  and  the  prosecution  intro- 
duced evidence  tending  to  show  that  the  Indians  did  not  at  the  time  of 
the  killing  believe  that  the  deceased  was  guilty  of  killing  their  comrades, 
or  of  stealing  their  property,  but  believed  that  he  was  innocent  thereof, 
Tieldf  that  the  defendant  may,  as  rebutting  evidence,  show  that  the  In- 
dians must  have  believed  that  the  deceased  was  guilty  of  killing  their 
comrades  and  of  stealing  their  property;  and,  for  the  purpose  of  doing 
this,  he  may  show  the  acts  and  confessions  of  the  deceased,  in  the  pres- 
ence of  the  Indians,  when  he  was  charged  with  killing  the  said  Indiana 
and  stealing  the.  Indians'  property. 

5. :  Conversations.    Where  the  prosecution  in  a  criminal  case  intro 

duces  evidence  showing  a  portion  of  a  certain  conversation  had  between 
Uie  defendant  and  a  third  person,  the  defendant  may  introduce  evidenoe 
showing  the  rest  of  such  conversaUon. 

*89      ^Appeal  from  Oreenwood  district  court. 

Indictment  for  murder,  cbai^ng  John  Taylor,  William  Brown, 
and  Thomas  Oraig  with  the  felonious  killing  of  WilUam  Bledsoe  and  Jacob 
Bledsoe,  at  the  county  of  Greenwood,  in  April,  1865.  Brown  was  tried, 
convicted,  and  sentenced  at  the  May  term,  1878,  of  the  district  court. 

Oates  &  Keplinger^  for  appellant. 

We  know  the  court  is  trying  Brown,  and  not  the  Bledsoea;  neverthe- 
less a  knowledge  or  belief  on  the  part  of  the  Indians  that  the  Bledsoes 
had  murdered  Indians  is,*  when  taken  with  the  other  circamstances,  evi- 
dence tending  to  show  that  it  was  Indians  and  not  Brown  who  killed  the 
Bledsoes.  We  had  a  right  to  show  any  fact  whatever  which,  in  its  nat- 
ure, would,  be  likely  to  have  exasperated  the  minds  of  the  Indians  against 
the  Bledsoek.  An  oral  communication  would  be  quite  as  likely  to  pro- 
duce this  result  as  a  physical  act  perceived  by  the  eye.  A  word  might 
be  no  less  effective  than  a  blow.  The  tendency  of  a  fact  to,  exasperate 
the  Indians  against  the  Bledsoes,  and  not  the  particular  sense  through 
which  it  was  perceived,  was  the  true  test  of  its  admissibility.  And  yet 
the  court  below  rejected,  as  hearsay,  fact  after  fiact,  of  the  most  exas- 
perating nature,  merely  because  they  reached  the  minds  of  the  Indians 
through  the  medium  of  the  ear.  For  the  benefit  of  the  counsel  for  the 
prosecution,  we  now  solemnly  reiterate  what  we  repeated  so  often  in  the 
court  below:  We  are  trying  to  establish  the  mere  fact  that  such  and  such 
statements  were  made,  and  not  to  establish  the  truth  of  those  statements. 

To  show  that  the  forgoing  observations  are  pertinent  to  the  case,  we 
call  attention  to  the  record.  The  state  claims  that  defendant  was  acting 
in  concert  with  the  parties  who  killed  the  Bledsoes;  also  that  the 
*40  defendant  '''alleged  it  was  Indians  who  killed  them.  Cottingham, 
first  witness  for  the  state,  testified  that,  a  few  days  before  the 
Bledsoes  were  killed,  they,  together  with  one  Matthews,  were  under  ar- 
rest, charged  with  killing  Indians  a  few  days  before;  that  aeveial  hun* 
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dred  Indians  were  present  near  where  the  Bledsoes  and  Matthews  were 
under  arrest;  that  he  (witness)  heard  defendant  make  a  oontract  with 
die  Indians  by  which  tlie  latter  were  to  kill  the  Bledsoes  in  considera- 
tion of  the  sum  of  fifty  dollars  to  be  paid  them  by  defendant;  that  Mat- 
thews tamed  state's  evidence,  and  tdd  where  the  bodies  of  the  murdered 
Indians  might  be  fonnd ;  that  after  this  the  Bledsoes  expected  to  be  killed, 
and  requested  the  lather  of  the  witness,  who  was  a  preacher,  to  pray  fox 
them;  and  that  he  did  so,  in  the  hearing  of  the  Indians,  after  which  the 
Indians  were  pacified,  and  nuinifested  no  further  disposition  to  harm  the 
Bledsoes.  One  Pimiey  also  testified  for  the  state  that  he  was  at  defend- 
ant's house  at  the  time  the  Bledsoes  were  killed;  that  he  heard  firing  in  ' 
the  direction  of  where  the  bodies  of  the  Bledsoes  were  found  next  morn- 
ing; that  soon  after  defendant  came  in,  and  stated  that  the  Indians  had 
attacked  and  killed  the  Bledsoes.  Mrs.  Loveland,  formerly  wife  of  one 
of  the  Bledsoes,  and  Mrs.  Baxter,  both  testified  to  dying  declarations  of 
one  of  the  Bledsoes  chargii^  the  defendant  idth  having  actually  partici- 
pated in  the  act  of  killing. 

The  defendant,  in  his  opening  stetemmt,  stated  that  he  would  show 
that,  a  short  time  before  the  killing  of  the  Bledsoes,  they,  together  with 
one  or  two  other  parties,  had  killed  some  Indians,  and  taken  a  large  .^ 

amount  of  property  belonging  to  the  Indians;  that  the  Bledsoes  were  ar-  J 

rested  therefor;  that  the  stolea  property  was  identified  and  i^edaimed  by  M 

the  Indians;  that  Matthews  made  a  confession  in  the  presence  of  the 
Bledsoes  that  the  charge  was  true,  and  told  where  the  bodies  of  the  mur- 
dered Indians  werp  thrown  into  the  river;  that  this  confession  was  made 

in  the  presence  of  the  Indians,  and  that  the  Bledsoes  admitted  theii 
*41      guUt;  that  the  Indians  ^became  very  hostile,  and  manifested  a 

disposition  to  wreak  vengeance  upon  the  Bledsoes;  that,  to  pre- 
vent them  from  being  killed  by  the  Indians,  they  were  removed  from 
place  to  place;  that  some  whites  and  Indians  visited  the  place  where 
Matthews  said  the  bodies  of  the  Indians  had' been  thrown  into  the  river, 
and  found  confirmation  of  Matthews'  statement;  that  while  defendant 
was  acting  in  good  faith,  seeking  to  remove  the  Bledsoes  to  a  place  where 
they  would  be  secure  fiom  the  contemplated  attack  of  the  Indians,  the 
latter  attacked  and  killed  them.  And  thereupon  defendant  placed  one 
Cftntrell  upon  the  witness  stand,  and  offered  to  prove  almost  every  one 
of  the  facte  allied  in  the  opening  stetement  for  the  defense,  and  was  not 
permitted  to  do  so. 

We  call  particular  attention  to  the  feet  that  we  were  not  permitted  to 
show  the  precise  nature  of  Matthews'  confession,  and  that  the  Indians 
had  full  knowledge  of  the  confession, — a  fact  not  shown  by  the  testimony 
of  Cottingham;  also  that  we  were  not  permitted  to  show  the  conduct  of 
the  Bledsoes  when  charged  by  Matthews,  in  the  presence  of  the  Indians, 
with  having  murdered  the  Indians.  And  defendant  offered  to  testify 
that  he  was  present  at  the  time  spk)ken  of  by  Matthews,  and  heard  the 
Bledsoes,  in  the  presence  of  the  Indians,  confess  that  they  (the  Bled- 
soes) were  guilty  of  having  murdered  the  Indians,  but  the  court  refused 
to  allow  him  to  do  so.     Allen  Thomson  testified  that  he  was  one  of 


46  KANSAS  REPORTS. 

fhe  guards  alb^thei  time  the  Bledsoes  were  killed;  that  they  were  killed 
by  a  partyof  fifteen  or  twenty;  that  part,  certainly,  and  he  thinks  all, 
of  them,  were  Indians.  And  defendant  offered  to  prove  that  one  John- 
son, wU6  was  also  under  arrest  with  the'  Bledsoes  upon  chaige  of  killing 
Indians,  in  the  presence  and  hearing  of  one  Hiokox,  miule  a  confession 
in  the  presence  of  the  Indians,  ciharging  the  Bledsoes  with  having  killed 
Indians,  and  told  where  the  bodies  of  theniurdered  Indians  were  thrown 
into  the  river;  and  that,  search  being  made  at  the  point  designated, 
*42  the  Indians  '''found  what  they  considered  satisfsu^tory  proof  of  the 
truth  of  Johnson's  statement,  and  that  they  became  thereby  greatly 
incensed  and  enraged  against  tjie  Bledsoes.  Also,  that  a  few  days  later 
Matthews  made  a  similar  confession,  without  any  knowledge  of  Johnson^ 
confession,  and  designated  the  same  place  as  the  point  where  Johnson 
stated  the  bodies  of  the  murdered  Indians  were  throWii  into  the  river.  And 
the  court  refused  to  and  did  not  permit  this  evidence  to  be  admitted,  and 
stated  that  all  such  evidence  was  wholly  immaterial.  And  afterwards 
defendant  offered  to  prove  other  matters  by  said  witness,  upon  which  the 
state  withdrew  all  objection  to  the  evidence  of .  this  witness,  and  said  he 
might  go  on  and  tell  all  he  knew  about  anything, — he  might  tell  all  he 
knew  about  the  last  war,  if  he  wanted  to;  and  thereupon  the  court  stated, 
in  the  hearing  of  the  jury,  that  the  witness  ''might  proceed  if  counsel 
for  the  state  was  willing,  but  that  such  testimony  was  wholly  immate- 
rial, and  could  have  no  bearing  in  the  case."  Defendant  declined  to  al- 
low the  witness  to  proceed  upon  the  ground  that  it  would  be  useless  to 
introduce  evidence  which  the  court  had  just  told  the  jury  would  be 
wholly  immaterial,  and  would  therefore  be  disregarded  by  them. 

The  court  erred  in  refusing  to  allow  Brown  to  testify  as  to  the  informa- 
tion he  had  received  from  Itedmond  a  few  moments  before  the  killing  of 
the  Bledsoes.  Pinney  had  testified  for  the  state  that,  the  same  eivening 
the  Bledsoes  were  killed,  Redmond,  who  lived  four  miles  down  the  river, 
came  and  called  defendant 'out,  and  told  him  he  wanted  him  to  go  and 
see  his  (Redmond's)  sick  child;  that  defendant  came  back  into  the  house, 
put  on  his  hat  and  coat,  seemed  excited,  and  started  off  without  his 
medicine;  that,  on  his  attention  being  called  to  the  fact,  he  stated  that 
he  would  not  need  it;  that  thereupon  defendant  and  Redmond  rode  off 
together;  that,  about  an  hour  after,  twelve  shots  were  heard  in  the  di- 
rection of  where  the  Bledsoes  were  found  dead  next  morning;  and 
*43  that  soon  after  defendant  returned,  and  stated  that,  as  they  were 
removing  the  Bledsoes  away  from  Baxter's,  they  were  attacked  by 
Indians,  and  the  Bledsoes  were  killed.  And  afterwards  the  defendant 
came  upon  the  witness  stand,  and  offered  to  testify  that  when  Redmond 
came  and  called  him  out  he  informed  him  that  a  large  body  of  Indians 
were  in  the  neighborhood  for  the  purpose  of  killing  the  Bledsoes,  but  the 
court  refused  to  permit  him  to  do  so.  This  was  manifest  error.  The 
action  of  the  defendant,  as  testified  to  by  Pinney,  might  be  suspicious; 
but  his  acts,  taken  in  connection  with  the  information  he  had  just  re- 
ceived from  Redmond,  would  be  entirely  consistent  ^th  defendant's 
claim  that  he  was  simply  doing  all  in  his 'power  to  protectihe  Bledsoes 
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from  the  revenge  of  the  Indians,  and  secnre  for  them  a  fair  trial  under! 
the  law  of  the  land.  This  evidence  was  also  objected  to  and  ruled  out 
on  the  "popular"  ground  that  it  was  "hearsay  evidence."  The  truth  Or 
fiEdsity  of  what  Redmotid  told  Brown  was  not  in  issue,  which  of  course 
would  have  been  hearsay;  but  that  Redmond  did  make  certain  commu- 
nications to  Brown,  and  that  Brown  acted  upon  these  communications 
in  the  belief  that  they  were  true,  is  not  hearsay,  but  original,  evidence. 
If  Brown  acted  upon  this  information,  whether  true  or  fisklse,  his  motives 
were  alike  good.  This  testimony  having  been  excluded,  it  was  natural 
that  the  jury  should  impute  to  the  defendant  a  motive  consistent  with 
Pinney's  testimony,  viz.,  that  he  sought  the  Bledsoes  for  the  purpose  of 
taking,  and  not  for  the  purpose  of  saving,  their  lives,  as  daimed  by  the 
defense. 

The  court  erred  in  refusing  to  allow  defendant  to  explain  why  he 
fiuled  to  bring  water  to  the  wounded  Bledsoes.  Under  ordinary  drcum* 
stances,' a  refusal  to  carry  water  to  a  man  wounded  and  dying  would  be 
such  an  act  of  heartless  atrocity  as  of  itself  to  be  certain  proof  of  a  mur- 
derous heart.  Under  other  circumstances,  it  might  be  an  act  of  the 
most  ordinary  prudence.     The  defendant  admitted  the  fact,  but  was  not 

permitted  to  show  a  most  ample  and  sufficient  excuse  for  his  ^ 

*44      conduct.     He  ^offered  to  show  that  the  Indians  were  still  near  at 

hand,  and  that  he  expected  them  to  return  at  once,  and  scalp  ^ 

the  Bledsoes;  and  offered  also  to  show  good  reasons  for  apprehensions 
as  to  his  own  safety,  should  they  find  him  there.  The  testimony  of  the 
state  on  this  point  tended  to  prejudice  the  minds  of  the  jury  against 
defendant. 

The  court  erred  in  overruling  the  defendant's  motion  for  a  new  trial. 
The  verdict  of  the  jury  is  contrary  to  law.  The  indictment  does  not 
chaige  murder  in  the  first  degree.  For  a  definition  of  murder  in  the 
first  d^ree,  we  refer  to  the  instruction  of  the  court  in  this  case:  "In  or- 
der to  constitute  murder  in  the  first  degree,  (as  applicable  to  this  case,) 
a  design  musit  be  found  to  kill  willfully^ — that  is,  on  purpose, — with  the 
intent  that  the  act  by  which  the  life  of  a  human  being  is  taken  shall 
have  that  effect;  deliberately, — that  is,  with  fixed  purpose;  rnaUcioudyy 
—that  is,  with  malice  aforethought;  and  with  premeditation, — that  Is, 
the  design  must  be  formed  before  the  act  by  which  the  death  is  produced 
is  performed." 

By  referring  to  section  6,  c.  81,  Gen.  8t.  1868,  we  find  that  killing, 
in  order  to  constitute  murder  in  the  first  degree,  must,  be  by  poison,  or 
by  lying  in  wait,  or  by  any  other  kind  of  willful,  deliberate,  and  premed- 
itated killing.  Test^  by  these  definitions,  the  indictment  is  wholly  in* 
sufficient  to  sustain  a  verdict  of  guilty  of  murder  in  the  first  degree.  The 
indictment  charges  everything  to  have  been  done  willfully,  deliberately, 
and  premeditatedly  save  and  except  the  killing.  The  all^ation  that  ''by 
the  manner  and  means  aforesaid"  the  defendant  did  kill  and. murder 
does  not  constitute  a  charge  of  murder  in  the  first  d^^ree,  unless  the  state- 
ment of  the  manner  and  means  mentioned  embraces  every  essential  in- 
gredient of  murder  in  the  first  degree.  There  is  nothing  in  the  state- 
ment of  manner  and  means  which  involves  a  purpose  or  intent  to  take 
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life,  or  to  caase  a  wound  of  the  nature  stated.     To  append  to  a  statement 

of  facts  constituting  a  charge  of  manslaughter  the  allegation  that, 

*46       by  the  marmer  and  means  ^aforesaidy  the  defendant  did  kill  and 

murder  would  not  constitute  a  chaige  of  murder  in  the  first  d^ 

gree.     Smith  v.  State,  1  Kan.  *388. 

H,  0.  Rizer^  Go.  Atty.,  and  Cbgston  &  Martin^  for  the  State. 

The  court  did  not  err  in  refusing  to  permit  the  defendant  to  introduce 
evidence  showing  the  bad  feeling  entertained  by  the  Indians  against  the 
Bledsoes  a  short  time  before  the  killing.  '' Evidence  may  be  given  in  any 
action  of  the  existence  or  non-existence  of  any  fEict  in  issue,  and  of  any 
fact  relevant  to  any  fact  in  issue,  and  of  no  otiiers.  The  judge  may  ex- 
clude evidence  of  facts  which,  though  relevant  to  the  issue^  appear  to 
him  too  remote  to  be  material  under  all  the  circumstances  of  the  case." 
Steph.  Dig.  Law  Ev.  c.  2,  art.  2.  Now,  in  this  case,  the  fact  in  issue 
was  the  guilt  of  the  defendant  of  the  murder  of  the  Bledsoes.  Suppose 
Ihe  defendant  had  been  able  to  show  that  five  hundred  people,  for  as 
many  different  causes,  entertained  feelings  of  hostility  towards  the  de- 
ceased, how  could  such  facts  be  made  '^relevant  to  the  fact  in  issue"  in 
this  case?  The  fact  which  counsel  for  defendant  desired  to  introduce 
was  not  in  issue;  neither  was  it  '^so  connected  with  the  &ct  in  issue  as 
to  form  part  of  the  same  transaction  or  subject-matter."  Steph.  Dig. 
Law  Ev.  0.  2,  art.  8. 

The  court  did  not  err  in  refusing  to  permit  Brown  to  "testify  as  to  the 
information  he  had  received  from  Redmond  a  few  moments  before  the 
killing  of  the  Bledsoes." 

The  court  did  permit  defendant  to  state  what  he  did  after  receiving 
Redmond's  communication,  but  did  not  permit  him  to  state  what  Red- 
mond told  him.  If  the  theory  of  the  prosecution  be  correct,  viz., 
that  all  the  parties,  Redmond  included,  were  acting  in  concert  that  night, 
bent  on  taking  the  lives  of  the  Bledsoes,  then  any  declaration  made  by 
Redmond  to  the  defendant  privately  could  not  be  introduced.  If  the 
theory  of  the  defense  be  correct,  the  proof  of  the  statement  made 
*46  by  Redmond  would  ""not  have  been  relevant  to  establish  it  The 
statement  made  by  Redmond  sought  to  be  introduced  through 
the  witness  Brown  would  not  have  been  admissible  if  coming  direct  from 
Redmond  himself,  had  he  been  placed  on  the  stand. 

The  coi^rt  did  not  err  in  refusing  to  allow  defendant  to  state,  as  a  part 
of  his  reasons^for  not  bringing  water  to  the  wounded  Bledsoe,  other  in- 
stances and  circumstances  as  a  reason;  but  the  court  did  permit  him  to 
state  that  he  expected  the  wounded  man  to  be  dead  in  a  very  short  time, 
which  he  gave  as  his  reason. 

There  was  no  error  in  overruling  the  defendant's  motion  for  a  new 
trial.  The  indictment  charges  that  the  defendants  "did  then  and  there 
unlawfully,  feloniously,  wiUftilly,  wickedly,  deliberately,  premeditatedly, 
purposely,  and  maliciously,  with  certain  pistols  and  revolvers,"  etc., — 
what?  Why,  "gave  to  said  William  Bledsoe  one  mortal  wound,  *  *  * 
of  which  mortal  wound  the  said  William  Bledsoe,  on  the  second  day  of 
April,  1866,  died;  and  thereby  gave  to  the  said  Jacob  Bledsoe  one  mor^ 
tal  wound,     *    *    ""^    of  which  mortal  wound  the  said  Jacob  Bledsoe 
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<iied  instantly."  The  concluding  .danse  chaiges  that  the  defendants, 
^him,  the  said  William  Bledsoe,  and  him,  the  said  Jacob  Bledsoe,  in 
the  manner  and  by  the  means  aforesaid,"  etc.  It  would  have  been  suf- 
ficient to  have  concluded  the  indictment  by  adding,  after  the  word  '^afore- 
said," the  words  "did  kill  and  murder."  The  .essence  of  the  crime  is 
set  out  in  the  first  part  of  the  body  of  the  indictment,  and  need  not 
have  been  repeated  in  any  particular.  Under  our  statutes,  the  '^  contents 
of  an  indictment  shall  be  the  title  of  the  action,  and  a  statement  of  the 
facts  constituting  the  offense  in  plain  and  concise  language."  Smith  v. 
State,  1  Kan.  '■'889;  Gen.  St.  c.  82,  §  108.  ''While  it  would  doubtless 
be  suflSdent  to  follow  the  language  of  the  statute  in  charging  a  crime,  it 
is  not  necessary  so  to  do.  It  is  enough  if  the  language  used,  according 
to  its  ordinary  and  natural  meaning,  states  dearly  an  ofiense  within  the 
statute,  aooording  to  the  same  manner  of  interpretation."    State  v.  White, 

14  Kan.  *589. 
*47      *Th6  language  of  the  indictment,  taken  together,  dearly  imports 

that  the  killing  was  wiUful,  ddiberate,  and  premeditated.  It 
matters  not  where  the  aU^ation  of  "willful,  deliberate,  and  premed- 
itated killing"  appears  in  the  body  of  the  indictment.  It  sufficiently 
diaiges  the  defendant  under  our  statutes.     If  taken  together,  the  Ian-  i 

guage  of  the  indictment  dearly  imports  that  the  killing  was  willful,  de- 
liberate, and  premeditated.  Smith  v.  State,  1  Kan.  *889.  But  take  the  ^ 
conduding  dause  of  the  indictment  as  it  stands.  It  is  true  the  word 
-'ddiberate"  is  not  induded,  but,  "according  to  the  ordinary  and  natural 
meaning  of  the  language  used,"  it  dearly  charges  the  crime  of  murder 
in  the  first  degree.  The  language  is  that  the  defendants  named  in  the 
indictment,  the  said  Bledsoes,  "in  the  manner  and  by  the  means  afore- 
^d,  unlawfully,  fdoniously,  willfuUy,  wickedly,  purposely,  malidoudy, 
and  with  malice  aforethought,  did  Idll  and  murder."  "Malice  afore- 
thought" is  defined  as  meaning  "deliberate  premeditation."  2  Bouv. 
Uw.  Diet.  98^  tit.  "Malice,"  8.  "Aforethot^ht"  is  defined  by  Webster 
to  mean  "premeditated;  prepense;  as,  malice  aforethought."  The  same 
authority  defines  "premeditate"  to  mean  "to  think,  consider,  or  revolve 
tn  the  mind  befordiand;  to  deiiberato."  And,  again,  "ddiberate,"  "to 
balance  in  the  mind ;  to  weigh ;  to  consider."  Bouvier  says:  "  *Premed- 
itation'  differs  essentially  from  ^  will,'  which  constitutes  the  crime;  be- 
cause it  supposes,  besides  an  actual  will,  a  ddibemition  and  a  continued 
perBiFtenoe  which  indidate  more  perversity."  Thus,  in  using  the  term 
-'malice  aforethought,"  all  the  meaning  carried  by  the  word  "deliberate" 
is  incorporated.  Hence  it  is  plain  &at  the  language  used  in  this  in- 
dictment, "aooording  to  its  ordinary  and  natural  meaning,  states  dearly 
an  offense  within  the  statute." 

VALENrnvE,  J.  This  was  a  criminal  prosecution.  The  defendant  was 
tried,  convicted,  and  sentenced  as  for  murder  in  the  first  degree; 

*48  but  he  daims  that  it  was  done  erroneoudy,  *as  the  indictment 
upon  which  he  was  tried  did  not  charge  murder  in  the  first  de- 

s^ree,  but,  at  most,  only  murder  in  theseoond  degree.  We  are  inclined 
V.21K— 4 
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tQ^thkiJk'tfaiat  the  defendant  is  oorrect.  The  indiclment  is  probably  suf- 
ficient as  &h  ihdictnient  for  murder  in  the  second  decree,  but  we  haidly 
think  it  is  sufficient  as  an  indictment  for  murder  in  the  first  de|2p:ee.  It 
does  not  charge  that  the  killing  was  done  by  means  of  poison,  or  by  ly- 
ing in  wait,  or  in  the  perpetration  of,  or  attempt  to  perpetrate,  any  felony; 
nor  does  it  charge  that  the  ktUing  was  done  ddiberaidy  or  premedUaiedly. 
It  was  intended  to  be  an  indictment  charging  a  deliberate  and  premedi- 
tated killii^,  but  it  failed  in  charging  the  deliberation  and  premeditar 
tion.  It  chaises  tJiat  the  defendant,  William  Brown,  and  two  othera 
(John  Taylor  and  Thomas  Craig)  killed  two  persons  (William  Bledaoe 
and  Jacob  Bledsoe)  with  pistols  and  revolvers;  but  it  does  not  charge 
that  they  did  the  killing  with  any  deliberate  or  premeditated  intention 
of  killing  the  deceased.  The  deliberation  and  premeditation  chained  in 
the  indictment  do  not  go  to  the  killing,  but  merely  go  to  the  acts  which 
finally  and  eventually  resulted  in  producing  death.  Stripping  the  in- 
dictment of  everything  except  that  which  might  be  supposed  to  charge 
deliberation  and  premeditation,  and  changing  it  so  as  to  make  it  an  in- 
dictment against  the  defendant  alone  for  killing  one  of  the  Bledsoes  with 
one  pistol,  and  it  would  read  substantially  as  follows:  The  defendant 
deliberately  and  premeditatedly,  with  a  pistol  charged  with  gunpowder 
and  six  leaden  balls,  which  pistol  he  in  his  right  hand  held,  of  deliber- 
ate, and  premeditated  malice,  did  shoot  against  the  body  of  Bledsoe,  and 
thereby  gave  to  Bledsoe  one  mortal  wound,  of  which  mortal  wound  Bled- 
soe .died;  and  the  defendant  him,  the  said  Bliddsoe,  Hn  the  mann»  and 
by  tho  means  aforesaid,  unlawfully,  feloniously,  willfully,  wickedly,  pur- 
posely, maliciously,  and  with  malice  aforethought,  did  kill  and  murder." 
The  first  part  of  the  indictment  charges,  substantially,  that  the  defendant 
ddiberately  and  premeditatedly  committed  an  assault  and  batteiry 
*49  upon  Bledsoe  by  shooting  him  with  a.  pistol  ^loaded  with  gun- 
powder and  balls;  but  it  does  not  charge  that  the  defendant  at 
the  .time  had  any  deliberate  or  premeditated' intention;  nor  indeed  any 
intention,  of  killing  Bledsoe.  It  substantially,  charges  that  he  deliber- 
ated upon  and  premeditated  the  shooting,  the  assault  and  battery,  but 
it  does  not  charge  that  he  deliberated  upon  or  premeditated  the  killing. 
From  anything  appearing  in  this  part  of  the  indictment,  the  shooting 
and  the  assault  and  battery  may  have  been  committed  with  the  inten- 
tion merely  of  wounding  Bledsoe,  either  severely  or  slightly.  There 
was  nothing  in  the  mode  of  killing  that  would  authorize  even  the  slight- 
est inference  that  the  defendant  ever  entertained  a  deliberate  or  premedi- 
tated design,  or  any  design,  to  produce  death. '  The  indictment  does 
not  show  whether  the  pistol  was  large  or  small,  wliether  the  balls  were 
large  or  small,  whether  there  was  much  or  little  gunpowder  in  the  pistol, 
nor  on  what  part  of  the  person  of  Bledsoe  the  wound  was  inflicted,  or 
intended  to  be  inflicted.  Of  course,  the  failure  to  state  these  things  does 
not  render  the  indictment  insufficient;  but  we  mention  them  merely  for 
the  purpose  of  showing  that  this  part  of  the  indictment  does  not  even 
inferentially  state  that  the  killing  was  done  deliberately  or  intentionally. 
The  latter  part. of  the  indictment  we  have  quoted  verbaibm.     While  it 
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alleges  that  the  defendant  '^ unlawfully,  feloniondy;  willfuUy,  wickedly, 
purposely,  malioioudy,  and  With  malioeaforethongfat,  did  kill  and  mur- 
der" Bledsoe,  yet  it  does  not  allege  that  be  did  it  either  deliberately  or 
premeditatedly.  If  this  part  of  the  indictment  had  charged  a  ddibeir«> 
ate  and  premeditated  killing,  then,  under  the  authority  of  Smith' v. 
State,  1  Kan.  *S66,  the  indictment  would  have  been  suiBcient  as  ai|  in- 
dictment for  murder  in  the  first  degree.  But  as  neither  this  nor  any 
other  portion  of  the  indictment  charged  that  the  killing  was  done  with 
any  deliberate  or  premeditated  design  to  kill,  or  by  means  of  poison,  or 
by  Ijring  in  wait,  or  in  the  perpetration  or  attempt  to  perpetrate  (Soine 
felony,  the  indictment  cannot  be  considered  as  a  good  indictment  for 

murder  in  the  first  d^ee.  State  ▼•  McOormiok,  27  Iowa,  402; 
•60      State  v.  Watkins,  Id.  415;  ♦Bower  v.  Stale,  6  Mo.  864;  State  ir, 

Jones,  20  Mo.  58;  State  ▼.  Reakey,  1  Mo.  App.  8;  Fonts  y.  State, 
8  Ohio  St.  98;  Kain  ▼.  State,  Id.  806;  Hagan  v.  State,  10  OMo  St.  459; 
Loefiher  ▼.  State,  Id.  599. 

The  indictment  in  this  case  charged  that  the  killing  was  done  by  John 
Taylor,  William  Brown,  the  present  defendant,  and  Thomas  Craig,  with 
pistols  and  revolvers,  ^which  said  pistols  and  revolvers  the  said  John 
Taylor,  William  Brown  and  Thomas  Craig  then  and  there  in  their  right  / 

hands  held."  The  defendant  now,  and  for  the  first  time,  claims  that  the 
indictment  is  insufficient,  because,  as  he  claims,  three  men  could  not  hold  \^ 

pistols  and  revolvers  in  their  right  bands  and  inflict  therewith  a  mortal 
wound  on  each  or  either  of  two  dififerent  persons,  and  cites,  as  authority 
therefor,  State  v.  Gray,  21  Mo.  492,  and  State  v.  Steeley,  65  Mo.  218. 
The  authorities  he  cites  ate  not  in  point.  There  is  certainly  nothing 
impossible  in  three  men  holding  three  or  more  pistols  or  revolvers  in 
their  right  hands,  and  therewith  inflicting  wounds,  and  the  authorities 
qnoted  do  not  say  that  there  is.  It  would  not  even  be  impossible,  how- 
ever improbable  it  might  be,  for  three  men  to  hold  One  and  the  same  pis^ 
tols  or  revolvers  in  their  several  right  hands,  and  therewith  inflict  a 
mortal  wound,  and  therefore  no  court  could  properly  hold  that  an  indict- 
ment chargix^  such  a  thii^^  would  necessarily  be  insufficient.  Coates  v. 
People,  72  HI.  808.  Besides,  our  statutes  provide  that  ''any  person  who 
ooQnsels,  aids,  or  abets  in  the  commission  of  any  offense  may  be  charged, 
tried,  and  convicted  in  the  same  manner  as  if  he  were  a  principal," 
(Geo.  St.  889,  §  115;)  and,  as  construing  this  kind  of  statute,  see  case 
last  cited. 

The  defendant  claims  that  the  court  also  erred  in  excluding  certain 
evidence  offered  by  the  defendant.  The  killing  was  done  in  this  case  on 
April  1,  1865,  in  the  southern  part  of  Qreenwood  county,  on  what  was 
then  the  Osage  Indian  reservation.     Several  hundred  Indians  were  at 

that  time  catnped  in  the  vicinity  of  where  the  killing  was  done. 
*61      The  tbeoiy  '''of  the  defendiuit  is  that  the  killing  was  done  by  the 

Indians  firom  ifevenge,  because,  as  they  believed,  the  Bledsoes  and 
othta  acting  with  them  had  killed  several  Indians,  and  had  stolen  a  large 
number  of  ponies  and  other  property  belonging  to  the  Indians.  The 
defradant  was  present  at  the  time  the  killing  iivasd(»ie,  and  immediately 
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afterwards  stated  that  it  was  done  by  Indians.  Tliere  was  also  evidence 
in  the  case  showing  directly  and  positively  that  Indians  were  also  present 
at  the  time  the  killing  was  done,  and  that  the  killing  was  done  by  them. 
The  state  introduced  a  witness  by  the  name  of  Cottingham,  who  testified, 
among  other  things,  as  follows:  '^He  [Cottingham]  was  at  Braxil's  trad- 
ing post  some  eight  days  prior  to  the  time  the  Bledsoes  were  killed;  tiiat 
the  Bledsoes  were  then  under  arrest,  charged  with  having  kiUed  aome 
Indians,  and  taken  from  them  some  horses  and  other  property;  that  there 
were  several  hundred  Indians  camped  at  said  Brazil's  post  at  the  time; 
that  witness  saw  defendant  and  others  talking  to  the  Indians  at  that  time, 
and  cffermg  ihem  moMyani  property  if  they  muUL  MB  ike  Bledeoee;  that  the 
night  afterwards  one  Matthews,  under  arrest  with  the  Bledsoes,  charged 
with  being  guilty  of  the  same  offense  with  which  the  Bledsoes  were 
charged,  turned  state's  evidence,  and  told  where  the  Indians  [the  Bled- 
soes were  charged  with  killing]  had  been  thrown  into  the  river,  and  that, 
after  Matthews  turned  state's  evidence,  some  one  told  the  Bledsoes  if  they 
had  anything  to  say  they  had  but  a  few  minutes  to  say  it  in;  that  the 
Bledsoes  were  afraid  the  Indians  were  going  to  kill  them ;  that  they  wanted 
some  one  to  pray  for  them ;  that  the  £Either  of  witness,  who  was  a  preacher, 
did  pray  for  them,  and  that,  immediately  after,  the  eaDcUemeni  all  queHei 
down^  and  that  the  IndianB  maia^etUd  no  further  diepoeition  to  injure  the  Bled- 
aoes;  that  they  aaidy  if  the  whiles  vxmied  euA  men  IdUedj  Aey  fnighl  bill  them 
themedvee;  that  they  (the  Indiam)  would  not  bSl  innocent  men,^ 

This  evidence  was  evidently  introduced  for  the  purpose  of  showing  (1> 
that  the  defendant  had  a  desire  that  the  Bledsoes  should  be  killed;  and 
(2)  that  the  Indians  aad  no  such  desire;  that  the  Indians  believed  that 
the  Bledsoes  were  '' innocent  men;''  (hat  they  had  not  killed  Indians, 
nor  stolen  Indian  ponies  or  Indian  property.     The  defendant  offered  to 

rebut  this  testimony  by  introducing  other  testimony  showing 
"'52      '^'that  the  Indians  could  not  have  believed  that  the  Bledsoes  were 

^'innocent  men;"  but  the  court  below  ruled  it  out.  Said  other 
testimony  was  as  follows:  The  defendant  introduced  a  witness  by  the 
name  of  Cantrell,  who  testified,  among  other  things,  that  he  was  present 
at  the  time  that  Matthews  made  his  said  confession,  and  that  he  had  the 
Bledsoes  in  his  charge.  The  defendant  then  offered  to  prove  by  this 
witness  that,  ''at  the  time,  Matthews  confessed  and  stated  in  the  presence 
of  the  Indians  and  the  Bledsoes  that  be  [Matthews]  and  the  Bledsoes  had 
murdered  the  two  Indians  for  whose  murder  they  were  under  arrest,  and 
had  thrown  their  bodies  into  the  river  at  a  point  designated  by  said  wit- 
ness, and  that  one  of  said  Bledsoes  then  said  to  Matthews, '  You  did  not 
tell  us  not  to  kill  them,'  and  that  Matthews  replied, '  Yes;  I  did,  by  Gtod, 
— ^you  know  I  did ; '  and  that  thereupon  said  Bledsoe  sank  back  on  a  seat, 
and  covered  his  huce  with  his  hands,  and  remained  silent."  But  the 
court  refused  to  allow  this  evidence  to  be  introduced.  The  defendant 
also  introduced  himself  as  a  witness,  and  offered  to  testify  that  he  was 
present  at  the  time  that  Matthews  made  his  said  confession;  ''that  there 
were  a  great  many  Indians  present;  and  that  the  Bledsoes  then  confeased 
they  h^  recently  been  guilty  of  murdering  Indians.*  But  the  oonrt 
reftlsed  to  permit  him  to  so  testify. 


/ 
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We  think  the  court  below  erred  in  lexdading  this  evidence.  It  was 
certainly  proper  rebutting  evidence.  If  it  was  competent  for  the  state 
to  show  that  the  Indians  had  no  motive  or  desire  to  kill  the  Bledeoes,  it 
was  certainly  competent  for  the  defendant  to  show,  by  rebutting  evi- 
dence, that  they  had  such  a  motive.  If  it  was  proper  for  the  state  to 
show  that  the  Indians  believed  that  the  Bledsoea  were  *^  innocent  men," 
and  had  done  the  Indians  no  harm,  it  was  certainly  proper  for  the 
defendant  to  show  that  the  Indians  could  not  have  bdieved  so,  and 
that  they  must  have  believed  that  the  Bledeoes  killed  some  of  theii 

comrades,  and  stole  some  of  their  property;  and  proof  of  the 
*63      acts  and  confessions  of  the  Bledsoee  in  the  presence  of  the  '^'In- 

dians,  at  the  time  that  Matthews  confessed,  was  competent  evi- 
dence. 

The  state  also  introduced  a  witness  by  the  name  of  Pinney,  who  testi- 
fied, among  other  things,  as  follows:  ^'A  short  time  before  the  killing 
was  done,  Bedmond,  who  lived  about  four  miles  down  the  river,  rode 
up  to  the  defendant  Brown's  house;  called  Brown  out,  who  was  a  phy- 
adan,  and  told  him  that  he  wanted  him  to  come  down  to  his  house  to 
see  a  sick  child;  that  Brown  told  him  he  would  go;  that  he  came  in,  put 
on  his  hat  and  coat,  appearing  a  little  excited;  his  wife  told  him  he  was 
leaving  his  medicine  case;  he  said  he  would  not  need  it;  that  thereat  I 

Brown  and  Redmond  rode  off  together;  that  about  an  hour  after  he  \ 

heard  twelve  shots  in  the  direction  of  where  the  Bledsoes  were  found 
dead  next  day;  that  about  three-quarters  of  an  hour  or  an  hour  there- 
after defendant  returned,  and  said  as  they  were  moving  the  Bledsoes  from 
Baxter's  they  were  attacked  by  Indians  and  the  Bledsoes  were  killed . "  The 
other  evidence  shows  that  the  defendant,  after  leaving  his  own  house  with 
Redmond,  went  to  Baxter's,  near  by  where  the  Bledsoes^  who  were  still 
under  arrest,  were  kept  and  guarded;  and,  after  some  conversation,  the 
defendant  and  the  guards,  with  the  Bledsoes,  removed  from  Baxter's, 
with  the  intention,  as  the  defendant  claims,  of  going  to  a  place  of 
greater  safety,  but  with  the  intention  on  the  part  of  the  defendant,  as  the 
prosecution  claims,  of  murdering  the  Bledsoes;  and  soon  after  they  left 
Baxter's  the  Bledsoes  were  killed  by  Indians,  as  the  defendant  claims, 
but  by  the  defendant  and  his  assistants,  as  the  prosecution  claims. 

The  foregoing  testimony  of  Knney  was  evidently  introduced  for  the 
purpose  of  making  it  appear  to  the  jury  that  the  defendant  went  to  Bax- 
ter's under  the  false  pretext  that  he  was  going  to  Redmond's  to  attend  a 
flick  child.  For  the  purpose  of  rebuttii^  this  unfavorable  view  of  the 
testimony,  the  defendant  introduced  himself  as  a  witness,  and  offered  to 
testify  Willi  reference  to  the  whole  of  the  conversation  between  himself 

and  Redmond  had  at  the  time  when  Redmond  "called  him  out" 
*64      of  his  house  as  aforesaid;  but  the  prosecu^tion  objected,  and  the 

court  below  sustained  the  objection.  The  defendant  offered  to 
testify  that  Redmond ,  in  this  same  conversation,  told  him  'Hhat  a  large 
body  of  Indians  were  in  the  vicinity  for  the  purpose  of  killing  the  Bled- 
soes," and  that  it  was  this  information  "which  caused  hfm  to  go  at  once 
to  Baxter'a."    But  the  court  excluded  the  testunony.     The  defendant 
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<^  testified  that  at  the  time  his  wife  t(dd  him  he  was  leaving  his  medicine 
he  knew  he  was  not  going  to  see  a  sick  child,  but  was  ^ing  to  Ba^cter's," 
and  going  for  the  purpose,  as  her  offered  to  testify,  of  persuading  the 
Bledsoes  to  leave  Baxter's^  and  go  to  a  place  of  greater  safety.  We  think 
the  court  below  erred  in  excluding  the  defendant's  evidence.  It  was 
simply  proof  of  a  part  of  the  same  conversation,  a  part  of  which  the 
prosecution  had  already  introduced  evidence  of,  and  it  tended  to  rebut 
the  unfavorable  inference  whi6h  the  prosecution  undoubtedly  dedred  th^ 
jury  to  draw  from  that  portion  of  the  conversation  which  the  prosecu- 
tion h^d  already  given  to  the  jury. 

Because  of  the  errors  above  mentioned,  the  judgment  of  the  district 
court  will  be  reversed,  and  a  new  trial'  awarded.  The  appellant  will  be 
returned  from  the  penitentiary,  and  delivered  over  to  the  jailer  of  GrwEh 
wood  county,  to  abide  the  order  of  the  district  court  of  that  oouuty. 

;(A11  the  justices  concurring.) 


State  ov  Kansas  v.  Gborqe  W.  Pkttt. 

July  Term,  1878. 

1.  Evidence  t  Beolavationa :  Bes  G«8t».  On  May  27, 1866, 0.  was  kRIiid, 
w^ile  sitting  in  the  door  of  his  house,  by  a  bullet  from  a  pistol  alleged 
to  have  been  discharged  by  one  P.  >  Held,  that  the  declari^ion  of  the  wife 
of  the  deceased,  made  to  persons  one  hour  after  the  death  of  her  husbandt 
that  she  recognized  P.  as  the  person  who  killed  her  husband,  forms  no 
part  of  the  res  gestcB^ 

2.  Witnesses:  Impeachment  of:  Declarations:  Bule  Stated. 
*55  When  a  witness  is  assailed  on  the  ground  that  he  narrated  *the  facts 
differently  on  a  former  occasion,  it  is  ordinarily  incompetent  to  sustain 
him  by  proof  that  on  other  occasions  his  statements  were  in  harmony 
wiU)  those  on  the  trial.  To  this  rule  there  are  exceptions.  Thus,  where 
the  impeachment  goes  to  contradict  the  witness  by  prior  inconsistent 
declarations,  and  charges  him  with  a  recent  fabrication  of  his  testimony, 
it  is  proper  to  show  that  the  same  account  was  given  by  him  to  other 
persons  anterior  to  the  date  of  the  alleged  fabrication.  In  order,  how- 
ever, that  the  confirmatory  statements  of  the  witness  shall  be  admitted, 
it  must  clearly  appear  that  they  were  made  antecedently  to  the  contra- 
dictory declarations  given  in  evidence.* 

i8ee  Stark  v.  Cunmiings,  6  Kan.  65.  and  note;  also  People  v.  Wong  Ah  Foo,  (Cal.) 
10  Pac.  Rep.  875,  and  note,  877;  State  v.  Pomeroy,  26  Ean.  349;  State  v^  Hendricks, 
82  Ean.  669;  B.  0.  4  Pac.  Rep.  1060. 

*If  a  witness  be  Impeached  by  proof  of  his  having  previously  made  statements 
ont  of  court  inconsistent  with  his  testimony  in  court,  he  may  then  be  ^rroborated 
by  evidei^pe  of  other  statements  made  by  him  out  of  court  in  harmony  with  his 
testimony,  if  made  immediately  after  the  occurrences  of  which  he  has  testified 
took  place,  and  made  before  he  has  had  any  reason  or  ground  for  fabricaflins  aik 
untrue  or  false  statement;  and  such  corroborating  evidence  is  not  limited  xe  those 
statements  made  by  him  before  the  time  when  his  statements  given  in  evidence 
to  impeach  him  were  mkde,  but  may  lie  extended  to  other  statements  made  by 
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&I  Ixtdictmexit ;  HoYkKioicl0,  The  cascr  of  Smithf  v.  State»  1  Kan.  *S65»^!ted 
as  to  the  sufficienqrof  the  indictment  in  charging  the  crime  of  murder 
in  the  lirst  degrea^ 

Appeal  from  Greenwood  distridt  conrt. 

The  case  is  stated  in  the  opinion. 

T,  L.  DaviSy  for  appellant. 

Tlie  court  erred  in  admitting  the  testimony  of  the  witnesses  KeBogg, 
Gufifey,  and  the  two  Hoovers  in  regard  to  what  Mrs.  Clark  had  told  them 
concerning  the  murder  of  her  husband.  Their  testimony  was  simply 
hearsay  testimony,  and  not  competent  for  any  purpose.  State  v.  Mont* 
gomery,  8  Kan.  *360.  The  statements  of  Mrs.  Clark  could  not  be  ad- 
missible  upon  the  theory  that  they  were  a  part  of  the  res  gestse,  Enoa 
V.  Tuttle,  3  Conn.  250.  The  trial  of  Lord  George  Gordon  for  treason, 
(21  State  Trials,  485,)  wherein  the  cry  of  the  mob  was  received  in  evi- 
dence as  forming  a  part  of  the  res  gestx,  to  which  trial  counsel  for  the 
state  had  called  the  attention  of  the  court  below,  is  not  an  authority  in 
fcvor  of  admitting  the  statements  of  Mrs.  Clark.  Lund  v.  Tyngsborough, 
9  Gush.  36.  The  most  the  state  could  do  in  the  way  of  supporting  the 
testimony  of  Mrs.  Clark  would  be  to  show  that  she  did  not  make  the 
statements  to  Tatman,  sworn,  to  by  him.  The  testimony  of  Kel- 
*S6  logg,  Gufieyj  and  the  fioovers  with  reference  *to  the  declarations 
made  by  Mrs.  Clark  in  their  hearing  does  not  even  impliedly  con- 
tradict the  testimony  of  Tatman  as  to  what  she  told  him.  Of  course, 
it  would  have  been  competent  and  proper  for  the  state  to  support  the 
testimony,  of  Mrs.  Clark  by  contradicting  that  of  Tatman ;  but  the  prop- 
osition that  her  testimony  can  be  supported  by  Evidence  of  d^darationa 
made  by  her  to  others  different  from  those  made  by  her  to  Tatman  seems 
absurd. 

H,  C.  RiteTy  Co.  Atty.,  and  W,  A.  Johnson^  for  the  State.         ' 

The  court  did  not  err  in  admitting  the  testimony  of  Kellogg,  Guffey, 
Chris.  Hcwver,  and  William  Hoover  as  to  what  statements  Mrs.  Clark 
made  at  her  house  the  afternoon  after  her  husband  was  shot,  as  to  who 
it  was  that  shot  Clark ;  as  to  whether  she  recognized  the  defendant  Tetty 
as  one  of  the  three  men  that  were  at  her  house  when  her  husband  was 
killed.  The  defendant  had  laid  a  foundation  for  the  impeachrn'eht^bf 
Mrs.  dark,  by  trying  to  prove  that  she  had  stated  at  her  hoxis^,  on 
the  afternoon  after  her  husband  was  shot,  that  he  was  shot  and  killed 
by  three  strange  men;  that  she  had  said  she  did  not  know  'eHher  bf 
the  three  men;  that  she  did  not  know  who  shot  Clark.  Joe  Tdtman 
testified  that  Mrs.  dark  said  to  him  she  did  not  know  who  shot  him; 
that  they  wefrfe  three  strange  men,  and  that  she  did  not  know  any  of 
them;  and  that  he  (Tatnian)  said  to  her  that  he  believed  it; was  AVash. 

him  afterwards^  State  v.  Hendricks,  82  Ean.  559;  S.  C.  4  Pac.  t^ep.  itfSO.  The 
itatements  of  an  alleged  cooconspirator  made  out  of  court  cannot  be  introduced 
from  another  witness  to  sqppoirt  or  fortify  his  testimony.  Chapman  v.  BUkeman , 
81  Kan.  684;  8.  C.  B  Pac.  Rep.  d77.  See,  also,  State  v.  licKinney,  81  Ean.  670;  S. 
C.8Ptt^;Rep.'856. 
^fle^  State  t^  Brown,  tMU^  ^..and  note. 
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Petty,  and  that  he  had  not  heard  Petty's  name  mentioned  in  connection 
With  the  murder  until  he  suggested  his  name  to  Mrs.  dark ;  that  there 
was  quite  a  number  of  persons  at  Clark's  when  he  got  there.  The  state- 
ments of  Mrs.  Clark  were  not  called  out  as  evidence  against  d^endant, 
but  in  support  of  the  evidence  already  given  by  her.  It  was  competent 
for  the  state,  where  an  attack  had  been  made  upon  one  of  its  witnesses, 
to  support  the  witness  by  proving,  by  other  witnesses  who  were  present 
at  the  time  referred  to  by  defendant's  witnesses,  that  the  witness  at- 
tacked had,  at  the  time  and  place  mentioned,  made  the  same 
*51  state^ments  that  she  had  testified  to  in  court.  Where  a  witness 
is  called  to  contradict  another,  who,  had  stated  such  and  such  ex- 
pressions were  used,  or  the  like,  counsel  are  permitted'  to  ask  whether 
those  particular  expressions  were  used  or  those  things  said,  instead  of 
asking  what  the  witness  stated  or  what  was  said. 

The  object  on  the  part  of  counsel  for  defendant  in  introducing  the 
witness  Tatman  was  dearly  to  support  the  theoiy  maintained  by  him 
throughout  the  trial,  viz.,  that  Mrs.  Clark  never  thought  of  Petty  being 
one  of  the  murderers  until  after  Tatman  suggested  it,  two  hours  after  the 
killing.  The  witnesses  Kellogfi:,  Guffey,  and  the  Hoovers,  introduced 
by  the  state  to  support  Mrs.  Clark's  testimony,  were  among  the  first  to 
arrive  at  Clark's  house  after  the  killing;  every  one  of  diem  having 
reached  the  house  within  an  hour  after  die  killing.  Their  testimony 
was  that  as  soon  as  they  arrived  at  Clark's  house  Mrs.  Clark  told  them 
Petty  was  one  of  the  three  men  who  had  killed  her  husband.  She  said 
she  recognized  Petty,  but  did  not  know  who  fired  the  shot.  The  state 
thus  proved  by  these  witnesses  that  Mrs.  Clark  had  said  it  was  Petty 
before  she  had  an  opportunity  to  see  Tatman  after  the  murder.  When 
she  did  see  Tatman,  she  told  him  she  did  not  know  who  fired  the  shot; 
and  this  is  probably  what  caused  him  to  think  she  said  she  did  not  know 
any  of  the  men. 

HoRTON,  C.  J.  The  appellant  w|U9  indicted  in  May,  1870,  for  the 
allied  murder  of  one  Robert  Clark,  in  May,  1866,  and  was  convicted 
in  the  court  below  of  murder  in  the  first  degree,  at  the  May  tenii,  1878. 
On  the  trial,  Mrs.  Clark,  the  widow  of  the  deceased,  testified  on  the 
part  of  the  state  that  on  Sunday,  the  twenty-seventh  day  of  May,  1866, 
her  husband  and  she  were  sitting  in  their  cabin,  when  they  noticed  a 
stranger  on  horseback  ride  around  the  south  end  of  the  cabin,  and  in 
front  of  the  east  door.  He  asked  if  Robert  dark  lived  there,  and,  being 
answered  in  the  affirmative,  asked  if  he  was  at  home.  Clark  said, 
*58  "Yes."  The  *stranger  then  inquired  the  direction  to  Brazil's, 
dark,  still  sitting  in  his  chair,  leaned  his  body  out  of  the  door, 
and,  while  in  the  act  of  giving  the  man  the  direction  to  Brazil's,  was  shot 
from  the  north  end  of  the  house;  that  she  did  not  see  or  know  who  fired 
the  pistol;  that  dark  jumped  up,  and  attempted  to  reach  his  gun,  hang- 
ing on  a  rack,  but  fell  to  the  floor.  After  he  had  fidlen  down,  she  looked 
at  the  door,  and  recognized  the  appellant  as  he  passed  on  horseback; 
that,  almost  immediately  after  she  saw  the  appellant  pass  the  door,  three 
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men  on  horaeback  rode  np  to  the  window  in  the  eonth  side  or  end  of  the 
cabin,  with  their  reyolvers  drawn  and  pointed  towards  the  honae;  that 
she  recognized  the  appellant  as  one  of  them,  and  said  to  him:  ''For 
6od^  sake,  Wash.  Petty,  don't  kill  me  and  my  little  children, — you 
have  already  killed  my  husband;"  that  the  three  men  stood  at  the  win- 
dow nntil  her  husband  was  dead,  and  then  rode  away. 

The  appellant,  on  his  defense,  introduced  as  a  witness  one  Tatman, 
who  testified  that  he  arrived  at  Clark's  house  about  two  hours  after  dark 
was  killed;  that  when  he  reached  there  the  body  had  been  dressed  and 
laid  out;  that,  as  soon  as  he  got  to  the  house,  Mrs.  Clark  came  up  to 
him  at  the  door,  and  said,  ''Oh,  Joe,  Robert  has  been  murdered;"  that 
he  asked  her,  "Who  did  it?"  and  she  replied,  "She  did  not  know  who 
shot  him;  that  there  were  three  strange  men,  and  she  did  not  know  any 
of  them;"  that  he  said  to  her,  '^e  believed  it  was  Wash.  Petty;"  she 
answered,  "She  did  not  know  either  of  the  three  men;"  that  he  had  not 
heard  Petty's  name  mentioned  in  connection  with  the  murder  until  he 
suggested  it  to  Mrs.  Clark. 

On  rebuttal,  the  state  produced  as  witnesses  Seth  Kellogg,  E.  C.  Guffey, 
Chris.  Hoover,  and  William  Hoover.  Kellogg  was  permitted  to  testify, 
against  the  objedion  of  appellant,  that  Mrs.  Clark  told  him,  the  day 
her  husband  was  killed,  "that  Wash.  Petty  was  one  of  three  men  that 
killed  her  husband;  that  she  saw  and  recognized  him."  The  Hoovers, 
against  like  objections,  testified  that  Mrs.  Clark  also  told  them, 
*59  at  her  house,  the  evening  her  ^husband  was  killed,  "that  Wash. 
Petty  was  one  of  the  three  men  that  killed  her  husband."  Oufifey 
gave  similar  testimony,  but  fixed  the  time  of  the  declarations  of  Mrs. 
Qark  as  having  occurred  about  one  hour  after  the  killing  of  Clark,  and 
before  the  body  was  laid  out.  None  of  these  conversations  of  Mrs.  Clark 
rdated  on  the  part  of  the  witnesses  for  the  state  were  connected  with  the 
statements  of  Tatman  with  Mrs.  C;  nor  does  it  appear  from  the  record 
that  either  of  the  witnesses  on  rebuttal  was  present  at  the  time  of  the 
conversation  between  Tatman  and  Mrs.  C. 

The  statements  of  Mis.  Clark  to  Kellogg  and  the  Hoovers  formed  no 
part  of  the  transaction,  and  were  only  hearsay.  Hence  they  were  not 
entitled  to  be  received  as  a  part  of  the  res  gestse.  This  ccmdusion  seems 
to  be  conceded;  but  it  is  insisted  that  this  testimony  was  competent,  not 
as  evidence  against  the  appellant,  but  in  support  of  the  evidence  pre- 
viously given  by  Mrs.  C. ;  that,  as  the  testimony  of  Tatman  was  intro- 
duced to  contradict  and  destroy  the  evidence  of  Mrs.  Clark  by  showing 
that  she  never  thought  of  Petty  being  one  of  the  murderers  until  Tatman 
suggested  it,  two  hours  after  the  homicide,  the  testimony  on  rebuttal  was 
competent  to  sustain  Mrs.  Clark.  As  to  Ouffey's  evidence,  this  argu- 
ment is  soundf  and  no  error  was.  committed  in  receiving  that.  The  dec- 
lacationi  to  him  by  Mrs.  Clark  were  fixed  at  a  time  antecedent  to  her 
oonveraation  with  Tatman,  but  the  record  does  not  show  a  like  state  of 
ftctsin  referanoe  to  the  declarations  to  Kellogg  and  the  Hoovers;  and  as  all 
of  the  testimony  has  been  embodied  in  the  bills  of  exceptions,  there  are  no 
presumptions  l&voring  the  ruling  of  the  court  below.     These  latter  dec- 
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laiatioD0  do  not.  purport  to  have  been  made  pcjbor  in  pdint  of  time  to  the 
statements  testified  to  by  Tatman.  It  is  the  general  and  alttiost«imi- 
versal.role'  that  evidence,  of  what  the  witness  has  said  out  of  cdurt  can- 
not be  received  to  fortify  his  testimony  •  Corroborative  statements  of 
this  character  are. very  easy  of  manufacture,  and ,  if  admitted*  mi^t  oft- 
entimes be  made  the  means  of  great  imposition.  To  this  genecal 
*60  rule,  ""however,  there  are  exceptions.  Thus,  when  a  witness  is 
.  charged  with  giving  his  testimony  under  the  influence  of  some 
motive  prompting  him  to  make  a  false  or  colored'  statement,  then  it  may 
be  dhown  that  he  made  similar  declamtions  at  a  time  when  &e  imputed 
motive  did  not  exist;  and  where  there  is  evidence  in  contradiction,  tend- 
ing to  show  that  the  account  of  the  transaction!^  given  by  the  witness  is 
A  fabrication ^of  a  late  date,  it  may  be  shown  that  the  same  account  was 
given  by  him  before  its  ultimate  effect  and 'operation,  arising  from  a 
change  of  circumstances,  could  have  been  foreseen.  1  Whaxt*  §  670; 
Robb  V.  Hackley,  28  Wend.  60;  People  v.  Finnegan,  1  Park.  Crim.  R. 
147;  Dailey  v.  State,  28  Ind.  285;  Conrad  v.  Griffey,  11  How.  480;  2 
Phil.  (Cow.  &  HiU's  notes,)  979. 

Within  the  exceptions,  the  declarations  made  to  Guffey  wer0  admis- 
sible, as  tending  to  support  the  original  testimony  of  Mrs.  Clark  that  she 
recognized  Petty  at  her  house  immediatdy  after  the  shooting,  and  so 
stated  before  she  saw  Tfttman  on  that  day.  The  evidence  of  Kellogg 
and  the  Hoovers  has  not  been  brought  within  these  exceptions.  For 
aught  that  Appears  to  us,  these  declarations  were  made  subsequently  to 
the  conversation  with  Tatman.  If  so,  they  would  not  contradict  his 
testimony,  nor  support  the  original  testimony  of  Mrs.  C.  Being  incom- 
petent, unless  within  the  exceptions,  and  not  being  shown  within  said 
exceptions,  we  are  under  the  necessity  of  declaring  the  court  erred  in  ad- 
mitting them.  All  the  declamtions  of  Mrs.  Clark  to  these  witnesses 
should  have  been  confined  to  a  time  prior  to  Tatman's  visit  and  con- 
versations at  the  house.  Such  dedaretions,  to  have  been  admissible, 
must  have  been  clearly  made  antecedently  to  the  conversation  with  Tat- 
man. The  fEusts  that  Kellogg  stated  the  declarations  to  him  were  made 
the  day  of  the  homicide,  and  that  the  Hoovers  fixed  the  time  of  their 
conversations  on  the  evening  that  Clark  was  killed,  in  no  manner  estab- 
lish these  declarations  prior  to  Tatman's  alleged  suggestions  to  Mis. 

Clark. 
*61  The  point  is  further  made  that  the  indictment  does  not  ^charge 
murder  in  the  first  degree.  Within  the  authority  of  Smith  ▼• 
State,  1  Kan.  *865,  this  point  is  not  well  taken,  as  the  langoage  of  the 
indictment,  construed  together,  clearly  imports  that  the  killing  was  will- 
fol,  deliberate,  and  premeditated. 

For  the  error  in  receiving  incompetent. testimony,  the  judgment  of  the 
district  court  will  be  reversed,  and  a  new  trial  awarded.  The  appellant 
will  be  returned  from  the  penitentiary,  and  delivered  over  to  the  jailer 
of  Greenwood  county,  to  abide  the  order  of  the  district  oourt  of  that 
county. 

(All  the  justices  concurring.) 
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TOBIA8  OlNfflBCH  V.  PATROKa'  MiLL  GO. 

July  Term,  1878.  / 

1.  Corporation:  Plooring-Mill.  Uixler  section  5  of  the  aot  entitled  "An 
act  concerning  private  corporations,"  as  amended  in  1873,  which  pro- 
vides for  the  creation  of  private  corporations  for  "the  conversion  and 
disposal  of  agricultural  products  by  means  of  mills,  elevators,  markets, 
and  stores,  or  otherwise/'  (Laws  1878,  pp.  187,  139,  subd.  36,)  a  corpo- 
ration may  be  created  "to  build  and  maintain  a  flouring-mill." 

9.  — ^ :  Stookliolder:  Liability.    Irregularities  in  adopting  by-laws  for 

a  private  corporation,  or  in  the  election  of  its  officers,  where  all  the 
stockholders  and  officers  of  such  corporation  recognize  and  treat  such 
by-laws  and  such  election  as  legal  and  valid,  wiU  not  relieve  a  stock- 
holder, who  is  afterwards  sued  by  the  corporation  for  the  amount  of  his 
subscription  to  the  capital  stock  of  the  corporation,  from  paying  the 
amount  of  such  subscription. 

8. .    Neither  will  the  fact  that  a  corporation,  created  **  to  build  and 

maintain  a  flouring-mill,"  is  expending  its  money  in  building  a  dam,  by 
means  of  which  to  obtain  power  to  run  its  mill,  relieve  a  stockholder 
from  paying  the  amount  of  hla  subscription  to  the  capital  stock  of  the 
corporation.  j 

•82      *ErroT  from  Mitchell  district  court.  [ 

The  case  is  stated  in  the  opinion.  S 

A.  J.  Bania^  for  plaintiff  in  error.  • 

Horace  Cooper  ^  for  defendant  in  error, 

Valentine,  J.     This  was  an  action  brought  before  a  justice  of  the  ^ 

peace  by  the  Patrons'  Mill  Company  to  recover  from  Tobias  Ginrich  $195, 
claimed  to  be  due  from  him  on  a  subscription  by  him  to  the  capital 
stock  of  said  Patrons'  Mill  Company.  The  oase  was  afterwards  taken, 
on  appeal  from  the  justice  of  the  peaoe,  to  the  district  court.  ,  In  the 
district  court  it  was  tried  by  the  court  without  a  jury,  and  special  find- 
ings of  fact  and  condusions  of  law  were  there  made;  and  on  these  find- 
ings and  conclusions  judgment  was  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant.     The  defendant  now  brings  the  case  to  this  court  I 

for  review.  He  claims  that  said  Patrons'  Mill  Company  is  not  a  corporar 
tion,  and  therefore  that  it  has  no  capacity  to  sue  and  no  right  to  collect 
an3rthing  from  him  on  said  subscription  to  its  capital  stock.  It  was 
originally  organized  as  a  corporation  ''to  build  and  maintain  a  flouring- 
miU,"  and  he  claims  there  is  no  authority  in  the  statutes  or  elsewhere  | 

for  organizing  or  creating  any  such  corporation.  We  think  there  is,  how- 
ever. We  think  that  section  5  of  the  act  entitled  ''An  act  concerning 
private  corporations,"  as  amended  in  1873,  authorizes  such  a  corporation 
to  be  cieated.     See  Gen.  St.  191,  §  5;  Laws  1870,  p.  125,  §  1;  Laws 

1871,  p.  169,  §  1;  Laws  1872,  p.  241,  §  2,  subd.  36;  Laws  1873, 
*68      p.  187,  §  1,  subd.  36.     Said  section  5,  as  amended,  '''authorizes 

the  creation  of  private  corporations  for  "the  conversion  and  dis- 
posal of  agricultural  products  by  means  of  mills,  elevators,  markets,  and 
stores,  or  otherwisei"    Laws  1873,  pp.  137,  139,  subd.  36. 


60  ICAMSAa  BBPOBTB. 

The  defendant  also  seems  to  daim  that  not  only  the  corporation,  but 
everything  done  by  it,  is  also  void,  for  the  reason  that  no  by-laws  had 
been  formally  adopted  by  the  board  of  directors  of  such  corporation  prior 
to  the  first  dection  of  oflScers,  prescribing  the  time  and  place  for  such 
election.  See  Gen.  St.  195,  §§  17, 19.  The  corporation  was  created  on 
October  9,  1874,  and  the  names  of  the  directors  for  the  first  year  were 
determined  and  designated  by  the  charter.  See  Gen.  St.  192,  §  6,  sub. 
5.  Soon  afterwards  the  stockholders,  who  were  "Patrons  of  Husbandry  " 
or  ''Grangers,"  met  as  "Grangers"  as  well  as  stockholders,  and  adopted 
by-laws  for  the  corporation.  These  by-laws  w«re  afterwards,  but  not  for 
more  than  a  year  afterwards,  adopted  formally  by  the  directors  as  direct- 
ors. The  directors,  however,  as  well  as  the  stockholders,  recognized 
these  by-laws  as  valid  as  soon  as  they  were  adopted  by  the  stockhold- 
ers, and  always  treated  them  as  the  by-laws  of  the  corporation,  and  un- 
doubtedly, as  stockholders,  helped  to  pass  them.  The  first  election  for 
directors  was  held  under  these  by-laws  on  October  2,  1876.  This  elec- 
tion was  certainly  valid,  if  said  by-laws  were  valid;  and  it  was  probably 
valid  whether  said  by-laws  were  valid  or  not,  for  every  officer  and  stock- 
holder of  the  corporation  seems  to  have  acquiesced  in  the  election,  and 
treated  it  as  valid.  The  new  directors  accepted  the  positions  to  which 
they  were  elected,  and  served.  But  who  they  were  is  not  shown.  Prob- 
ably, however,  the  defendant,  Ginrich,  was  one  of  them;  for  on  October 
30,  1875,  he  was  elected  their  president.  See  Gen.  St.  195,  §  18.  At 
that  time  he  also  paid  into  the  treasury  $5  on  his  said  subscription.  On 
June  15, 1876,  the  new  board  of  directors  formally  adopted  said  by-laws, 
with  some  amendments.  Afterwards  they  made  assessments  on  said  sub- 
scriptions up  to  the  full  amoimt  thereof.  The  defendant  refused 
'*'64  to  pay  the  assessments  on  his  subscription,  and  therefore  *io  col- 
lect tile  same  this  suit  was  commenced.  We  do  not  think  that 
the  said  proceedings  of  the  board  of  directors  (either  of  the  old  board  or 
the  new)  were  invalid  because  of  the  said  informalities  in  adopting  by- 
laws. 

The  defendant  also  claims  that  he  is  relieved  from  paying  the  amount 
of  his  subscription  because  the  corporation  is  expending  its  money  in 
building  a  dam  by  means  of  which  to  obtain  power  to  run  its  mill.  We 
see  no  force  in  this  daim.  « 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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HiMBT  T.  GbeeNi  Adm'r,  etc.,  v.  Jambs  E.  Wiluaub,  Adin*r,  etc. 

July  Tenn,  1878. 

1.  Findings:  Speoial:  Ooort.  Where  a  case  is  tried  by  the  court  without 
a  Jury*  and  no  request  is  made  for  special  or  separate  findings,  the  court 
is  not  bound  to  find  specially,  or  to  state  its  conclusions  of  law  separately 
from  its  finding  of  fact. 

2. .    The  form  of  the  action  discussed,  and  Tield  to  be  sufficient  in 

this  case. 

3.  Principal  and  Agent:  Limitations.  Where  an  agent,  who  lives  in  one 
state,  collects  money  for  his  principal,  who  resides  in  another  state,  and 
there  is  no  contract  between  them  as  to  when  or  how  the  agent  shall 
send  or  pay  the  money  to  his  prinelpali  no  action  accrues  against  the 
agent  for  the  money  until  the  principal  has  made  a  demand  of  him  there- 
for, and  he  has  refused  to  pay  the  same;  and  consequently  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of  the  agent  until  after  such 
■demand  and  refusal.^ 

£rTor  from  Leavenworth  district  court. 

Action  brought  by  Henry  T.  Green,  as  administrator  of  the  estate  of  ^^ 

Theodore  Jones,  deceased,  against  Jacob  McMnrtry,  who  died 
*66      during  the  pendency  thereof.    Action  revived  ''In  the  name  of  ^ 

and  against  James  B.  Williams,  as  administrator  of  the  estate  of 
Jacob  McMnrtry,  deceased.  The  district  court,  at  September  term,  1876, 
adjudged  that  the  defendant,  Williams,  as  administrator,  etc.,  go  hence 
wtthout  day,  etc. 

H.  T.  Qreenj  for  plaintiff  in  error. 

L.  Af.  Qoddard  and  Pendery  ic  Pendery^  for  defendant  in  error. 

The  defendant  objected  to  the  introduction  of  any  evidence  under  the 
petition.  The  court  below,  without  then  passing  upon  the  objection,, 
allowed  the  evidence  to  be  introduced,  and,  after  hearing  the  same,  held 
that  the  right  of  action,  if  any  ever  existed,  grew  out  of  an  unsettled 
partnership,  and  that  the  plaintiff  could  not  recover  in  this  action  for 
two  leasons:  Urst.  There  having  been  no  settlement  between  the  part- 
ners, no  account  stated  and  balance  agreed  upon  between  them,  and  no 
promise  by  the  defendant  to  pay  the  sum  sought  to  be  recovered,  or  any 
other  sum,  the  plaintiff  should  have  set  out  their  transactions,  and  asked 
for  an  aocoimting;  but,  to  obviate  that  objection,  the  court  then  gave 
the  plaintiff  leave  to  amend  his  pleadings,  which  he  undertook  to  do, 
and  presented  an  amended  petition,  which  in  no  way  answered  the  ob* 
jection.    Second.  That,  had  the  plaintiff  properly  brought  his  action,  the 

^The  ttatote  of  limltatlonB  does  not  conmience  to  run  in  favor  of  an  agent,  and 
•ninst  his  principal,  untU  the  principal  has  knowledA:e  of  tome  wrong  com- 
initted  by  the  agent  inconsistent  with  the  principal's  right.  Perry  v.  Smith,  81 
Kan.  428;  B.  O,  8  Plac.  Rep.  784;  Auld  v.  Batcher,  22  Kan.  404. 

Where  the  agent  is  appointed  to  collect  money  and  remit,  and  fails  to  do  so 
within  a  reasonable  time,  the  statute  commences  to  run:  and  the  fact  that  the 
principal  had  no  knowledge  of  the  collection,  and  that  his  right  of  action  had 
accrued,  will  not  aifoct  (he  running.    Mast  ▼.  Easton,  (Mian.)  &  N.  W.  Rep.  8S8. 
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evidence  conclusively  shows  that  his  right  to  recover  was  barred  by  the 
statiiie.df:liitiitaiai)ns.        .'.  f:     • 

We  submit  that  the  court  was  right  upon  both  propositions.  Pom. 
Rights,  128,  §  104;  Russell  v.  Byron,  2  Cal.  86;  Buckley  v.  CJarliale, 
Id.  420;  Stone  v.Fouse,  3  Cal.  292;  Bamstead  v.  Empire  Min.  Co.,  6 
Cal.  299;  Pio  Pico  v.  Cuyaa,  47  Cal.  179;  Emery  v.  Pease,  20  N.  Y. 
62;  Wood  v.  CuUen,  13  Minn.  394,  (Gil.  365;)  Lower  v.  Denton,  9 
Wis.  268;  Smith  v.  Smith,  33  Mo.  557;  Briggs  v.  Daugherty,  48  Ind. 
247.  The  case  at  bar  illustrates  the  justice  of  the  doctrine.  At  the  time 
this  suit  was  brought  Jones  was  dead,  and  consequently  McMurtry  was 

not  a  competent  witness  as  to  the  transactions  between  them. 
'*'66      The  plaintiff  should  have  set  ""forth  and  proven  the  terms  of  their 

partnership,  the  amount  of  money  paid  in  by  each,  and  the 
amount  of  profit  raized,  if  any,  that  the  court  would  be  enabled  to  de- 
termine whether  Jones  was  entitled  to  any  part  of  the  money  in  contro- 
versy. 

That  the  plaintiff's  claim,  however  presented,  was  barred,  seems  too 
dear  for  argument.  The  money  was  received  by  McMurtry  on  the  third 
day  of  December,  1870.  This  action  was  brought  June  24,  1875. 
McMurtry  had  resided  openly  and  continuously  in  the  counties  of  Leav- 
enworth and  Wyandotte,  in  this  state,  from  the  time  of  the  receipt  of 
the  money  until  suit  was  brought,  with  the  exception  of  three  months. 
There  was  no  concealment  either  of  his  whereabouts  or  of  the  ftct  of  the 
receipt  of  the  money.  The  latter  fact  was  evidenced  by  the  records  of 
the  district  court  of  Leavenworth  county.  The  claim  by  plaintiff  in 
error  that  the  collection  of  the  money  was  fraudulently  concealed  is  not 
tenable  under  the  facts  in  this  case.  There  must  be  proof  of  actual  fraud 
and  concealment.  9  Greenl.  131.  Concealment  cannot  be  claimed  by 
one  who  had  ample  means  of  detecting  the  fraud.  McKown  v.  Whit- 
more,  31  Me.  448.  Jones,  by  simply  writing  to  H.  T.  Green,  his  at^ 
tomey ,  could  have  learned  the  fact  that  the  money  was  collected.  There 
is  no  satis&ctor}^  proof  that  he  ever  wrote  to  any  one.  There  is  positive 
proof  that  McMurtry  never  received  any  letter  from  him. 

The  statute  commences  to  run  from  the  time  the  right  of  action  ac- 
crued. If  any  portion  of  the  money  collected  by  McMurtry  bdonged  to 
Jones,  a  right  of  action  for  the  same  accrued  on  the  third  day  of  De- 
cember, 1870.  It  was  the  duty  of  McMurtry  to  pay  it  Immediately. 
And,  if  he  converted  it  to  his  own  use,  the  law  implied  a  promise  on  his 
part  to  pay  it.  Dumond  v.  Carpenter,  3  Johns.  183.  And  in  this  case 
plaintiff  in  error  claims  that  McMurtry,  at  the  time  he  received  the 
money,  expressly  promised  to  pay  Jones  his  share,  etc.  A  demand  was 
not  necessary,  when  it  was  his  duty  to  remit.     Stacy  v.  Graham,  14 

N.  Y.  492;  Campbell  v.  Bo^s,  48  Pa.  St.  624. 
♦67       *A  party  who  receives  liioney  as  a  qiiasi  triisUe,  or  fop.  the  ijse  of 

one  to  whom  it  belongs,  not  acting  under  a  continuing  and  ex* 
press  trust,  and  whose  duty  it  is  to  pay  ovdr  immediately  on  its  receipt, 
isi  l^t^ble  to  an  action,  knd  the  statute  begins  to  run  from  the.  time  of  the 
receipt  ^f  the  money.     Berry  v .  Pierson^  1  GiU,  234;  Stafford  v.  Bich« 
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ardflcm,  15  W€nd.  803,  306;  Hiokok  v.  Hickok,  18  Barb.  682. :  While 
tlie  statute  of  limitations  will  not  oomukence  to  run  in  &vor  of  athkstee 
of  an  express  truirt  until  he  doe^  some  act  disaffirming  the  trusty  jetirld 
can  see  no  application  of  that  principle  to  this  ease.  McMurtry  was  hot 
actinjit  as  a  tnlstee  for  Jones  in  the  ooUection  of  the  money.  A  partner 
after  dissolution  is  not  a  trustee.  Famam  v.  Brooks,'  9  Pick.  225.  The 
relation  betwe^  partners  does  not  create  such  a  trust  as  will  defeat  the 
statute  of  limitations.  Adams  v.  Taylor,  14  Ark«  62;  Famam  ▼.  Br^ks, 
9  Pick.  243;  Johnson  v.  Ames,  11  Pick.  182;  Robinson  v.  Hook,  4' Ma- 
son, 139,  152.  And  when  all  dealings  between  them  have  ceased  for 
three  years  the  statute  will  apply.  Inglis  v.  Haigh,  8  Mees.  &  W.  769; 
Coster  V.  Murray,  6  Johns.  Ch.  622;  Huntington  v.  American  Bank,  6 
Pick.  344;  Jenny  v.  Perkins,  17  Mich.  28.  The  statute  of  limitations 
in  this  state  applies  to  all  actions,  equitable  as  well  as  l^al.  Gen.  9t. 
1868,  p.  633,  §  18;  White  v.  Sheldon,  4  Ner.  280;  Chick  v.  Willetta, 
2  Kan. *889. 

Valentine,  J.  It  is  often  more  difl9cult  for  this  court  to  ascertain 
from  the  record  of  a  case  what  questions  are  presented  for  oonsideration 
than  it  is  to  decide  the  questions  involved  in  the  case  after  they  are  as-  ^j 

certained.  This  is  particularly  true  ifi  this  case.  The  court  bciow,  to 
whom  the  case  was  submitted  without  a  jury,  found  generally  for  the  ^ 

defendant,  and  rendered  judgment  accordingly;  but  what  the  opinion  of 
the  court  was  upon  the  various  legal  questions  involved  in  the  case  we 
are  at  a  loss  to  know.  The  plaintiff  in  error,  plaintiff  below,  complains 
of  this  mode  of  making  findings.  He  says:  ^'The  court  found  for  the 
defendant,  but  from  some  cause  the  judge  has  declined  to  permit  the  reo^ 
cord  to  show  the  grounds  or  points  on  which  the  plaintiff  failed."    Now, 

the  court  below  or  judge  did  not  dedine  to  do  any  such  thing. 
*68      The  court  below,  by  finding  generally,  did  just  what  '*'it  has  be^ 

the  custom  for  courts  to  do  ever  since  courts  were  instituted, 
except  where  the  court  is  ai^ed  to  find  specially.  And  the  couct  also 
found  just  as  the  statutes  authorized  it  to  find.  Section  290  of  the  Code 
leads  as  follows:  ^'Upon  the  trial  of  questions  of  fact  by  the  court  it  shall 
not  be  necessary  for  the  court  to  state  its  findings,  except  generally,  for 
the  plaintiff  or  defendant,  unless  one  of  the  parties  request  it,:  with  the 
view  of  excepting  to  the  decision  of  the  court  upon  the  questions  of  law 
involved  in  the  trial;  in  which  case  the  court  shall  state  in  writing  the 
conclusions  of  &ct  found  separately  from  the  conclusions  of  law."  Oen. 
8t.  684. 

No  request  was  made  in  this  case  that  the  court  should  find  otherwise 
than  generally.  The  court  undoubtedly  would  have  found  specially, 
and  would  have  stated  its  conclusions  of  law  separately  from  it$  findings 
of  fact,  if  even  the  slightest  intimation  had  been  given  that  such' a  thing 
was  desirable;  but  no  such  intimation  was  given,  and  therefore  the  c6Urt 
found  gttieridly,  as  all  courts  do  in  such  cases*.  If  special  findings  had 
been  nuule,  and  if  theconehisionsof  law  had  been  stated  separately  irom 
the  findings  of  ftct,  then  this,  case  could  hava  been;  presented  ia 
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court  in  something  like  an  intelligent  and  intelligible  manner.  Then  n  e 
could  know  wherein  ^'the  plaintiff  fEuled."  Then  we  could  know  what 
the  views  of  the  court  below  were  upon  the  various  questions  of  law  in- 
volved in  the  case;  and  we  could  know  these  things  fully  as  well  as  we 
could  if  the  case  had  been  tried  by  a  jury,  and  written  instructions  given 
by  the  court  to  the  jury,  and  sujch  instructions  brought  to  this  court. 
But  taking  the  case  as  it  is,  and  as  it  has  been  brought  to  this  court,  we 
shall  have  to  grope  our  way  as  best  we  can.  We  have  the  pleadings  and 
evidence  before  us,  and  we  shall  endeavor  to  decide  all  such  questions  as 
are  fairly  presented  by  them,  and  which  were  fairly  raised'  in  the  court 
below,  and  saved  by  the  plaintiff.  And  here  we  might  say  that  the 
plaintiff  made  a  motion  for  a  new  trial  upon  nearly  all  the  statutory 

grounds,  which  motion  was  overruled,  and  the  plaintiff  duly  ex- 
^^69      cepted.     By  this  means  the  plaintiff  ^saved  some  questions  which 

would  otherwise  have  been  lost  to  him. 
The  fiEusts  of  the  case,  so  far  as  it  is  necessary  to  state  them,  seem  to 
be  substantially  as  follows:  In  1865,  Theodore  Jones  and  Jacob  Mo- 
Murtry  owned  forty-eight  head  of  horses,  which  they  had  bought  in  Kan- 
sas to  take  to  Illinois  to  sell.  There  is  no  evidence  that  their  partntt^ 
ship  extended  to  anything  beyond  this  single  transaction,  and  all  the 
evidence  bearing  upon  the  subject  would  seem  to  indicate  that  they  were 
equal  partners.  While  the  horses  were  in  Kansas,  Gen.  G.  M.  Dodge 
and  others  took  them  away  from  Jones  and  McMurtry,  and  Jones  and 
McMurtry  never  obtained  possession  of  them  again.  Afterwards,  but  in 
1865,  Jones  and  McMurtry  commenced  an  action  in  Kansas  against 
Dodge  and  others  for  the  damages  alleged  to  have  been  sustained  by  reason 
of  the  loss  of  said  horses.  Afterwards,  but  also  in  1865,  Jones  left  Kan- 
sas, and  went  to  Illinois,  where  he  resided  until  in  1876,  when  he  died. 
McMurtry  remained  in  Kansas,  where  he  resided  until  in  1876,  when  he 
died.  The  witness  H.  T.  Green  testified,  among  other  things,  'Hhat 
Jones  left  Kansas  in  1865;  that  McMurtry  figreed  with  Jones  to  remain 
in  Kansas  and  act  for  him  in  all  matters,  and  attend  to  the  collection  of 
the  money  for  the  horses  owned  by  them,  and  in  suit;"  and  there  wafr 
no  evidence  in  conflict  with  this  testimony  of  Green.  McMurtry  at- 
tended to  said  suit,  and  on  September  28, 1868,  judgment  was  rendered 
therein  in  favor  of  Jones  and  McMurtry,  and  against  Dodge  and  others, 
for  $2,928.  Several  ineffectual  attempts  were  then  made  to  collect  this 
judgment,  and  the  parties  had  about  come  to  the  conclusion  that  it  was 
worthless,  but^  in  1870,  McMurtry,  ascertaining  that  Dodge^  who  then 
resided  in  Iowa,  was  solvent,  commenced  another  action  against  Dodge, 
in  Iowa,  on  the  said  judgment  rendered  in  Kansas.  Soon  afterwards, 
and  on  December  3, 1870,  Dodge  settled  the  entire  matter,  by  paying  1  > 
McMurtry  $3,400,  the  amount  of  said  judgment,  with  interest  and  all 

costs.  McMurtry  gave  to  Dodge  a  receipt  for  the  money,  to 
*70      which  receipt  he  signed  his  own  name,  ''Jacob  *P.  McMurtry,^ 

and  also  the  name  of  ''Theodore  Jones."  McMurtry  never  in* 
formed  Jones  that  he  had  collected  or  received  said  money,  and  Jones 
did  not  know  anything  about  it  until  in  1874,  and  he  made  no  demand 
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therefor,  or  for  any  part  thereof,  until  May  25,  1875.  This  stdt  was 
commenced  Jane  24,  1876,  for  $1,200,  which  it  is  allied  in  the  peti- 
tion is  one-half  of  the  whole  amount  received  by  McMurf jy  after  paying 
all  expenses. 

Fiom  the  foregoing  facts  it  would  seem  that  the  plaintiff  ought  to  re- 
cover; but  the  defendant  says  not,  and  in  his  brief  gives  two  reasons 
therefor:  (1)  He  says  that  Jones  and  McMurtry  were  partners;  that  they 
never  had  any  settlement  of  their  partnership  affairs;  and  that,  there- 
fore, neither  Jones  nor  his  administrator  could  maintain  any  action 
Rf^ainst  McMurtry  or  his  administrator,  except  an  action  for  an  account- 
ii^;  and  he  claims  that  this  is  not  that  kind  of  action.  (2)  And  he  also 
claims  that  the  statute  of  limitations  has  barred  all  right  of  action  that 
ever  existed  in  favor  of  Jones  or  his  administrator  against  McMurtry  or 
his  administrator. 

1.  We  do  not  think  that  the  first  reason  given  by  the  defendant  why 
the  plaintiff  cannot  recover  in  this  action  is  sufficient.  (1)  Jones  and 
McMurtry  did  have  a  settlement  of  their  partnership  affiiirs,  as  was  tes- 
tified to  by  McMurtry  himself,  and  this  settlement  was  made  after  the 
action  of  Jones  and  McMurtry  against  Dodge  and  others  was  com- 
menced. (2)  The  whole  partnership  consisted  merely  in  the  purchase  zj 
and  ownership  of  said  horses,  and  the  prosecution  of  said  suit  against 

Dodge  and  oliiers;  and  the  petition  8ufficientl3r  alleged  all  the  &cts  con-  ^ 

nected  therewith,  so  as  to  make  the  suit  substantially  an  action  for  an 

accounting,  if  it  were  necessary  that  the  action  should  be  in  that  form. 

(3)  And  if  the  petition  were  defective  in  any  of  its  statements,  and  only 

defective,  it  might  have  been  amended,  as  requested  by  the  plaintiff  at 

the  dose  of  the  trial,  so  as  to  make  it  correspond  with  the  facts  proved. 

We  suppose  it  is  not  claimed  that  the  partnership  still  existed  at  the 

time  that  this  suit  was  commenced,  for  at  that  time  Jones  was 
*71      dead,  and  the  action  was  '^'brought  by  his  administrator.     The 

court  below  probably  did  not  decide  this  case  upon  the  ground 
that  the  action  was  not  brought  in  the  proper  form,  for  the  petition 
showed  the  nature  of  the  case,  as  well  as  the  evidence;  and  the  court  be- 
low, at  the  conunencem^it  of  the  trial,  overruled  an  objection  made  by 
the  defendant  to  the  introduction  of  any  cddence  under  the  petition, 
which  objection  was  made  on  the  ground  that  the  petition  did  not  state 
fiicts  sufficient  to  constitute  any  cause  of  action.  If  it  was  necessary 
for  the  court  to  render  judgment  against  the  plaintiff  upon  the  facts  as 
they  were  proved  by  the  evidence,  it  would  also  have  been  necessary, 
and  equally  necessary,  for  the  court  to  render  judgment  against  the 
plaintiff  upon  the  same  facts  as  they  were  alleged  in  the  petition.  And 
if  judgment  diould  have  been  roidered  against  the  plaintiff  on  the  fects 
as  they  were  alleged  in  the  petition,  then  it  would  have  been  utterly  use- 
less to  aUow  the  plaintiff  to  introduce  evidence  under  his  petition  to  prove 
such  facts. 

2.  We  think,  however,  that  the  court  below  rendered  judgment  against 
the  plaintiff  upon  the  ground  that  his  action  was  barred  by  the  statute 
of  limitations.     In  this  we  think  the  court  below  erred.    McMurtry  was 

V.21K— 5 
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the  agent  of  Jones  for  the  prosecnticm  of  said  snit  against  Dodge  and  oth* 
ers,  and  for  the  collection  of  said  money,  and  for  all  mattets  o(Hineeted 
therewith.  There  does  not  seem,  however,  to  have  been  any  agreement 
between  them  as  to  when  or  how  McMartry  should  send  or  pay  the  money 
to  Jones  when  he  collected  it.  PbssiUy  Jones  may  have  intended  to 
oome  back  to  Kansas  for  it  when  it  was  collected.  But  probably  he  did 
not  think  how  he  should  get  it,  for  when  he  constituted  McMurtry  hia 
agent  to  collect  it,  and  when  he  left  Kansas,  neither  he  nor  McMurtry 
had  much  hopes  of  ever  collecting  anything.  Now,  where  an  agent,  who 
lives  in  one  state,  collects  money  for  bis  principal,  who  resides  in  another 
state,  and  there  is  no  contract  between  them  as  to  when  or  how  the  agent 
shall  send  or  pay  the  money  to  his  principal,  no  action  accrues  against 
the  agent  for  the  money  until  the  principal  has  made  a  demand  of 
'*72  him  therefor,  and  he  has  refused  to  pay  *the  same,  and  conse- 
quently the  statute  of  limitations  does  not  begin  to  run  in  favor 
of  the  agent  until  after  such  demand  and  refusal.  Taylor  v.  Spears,  8 
Ark.  429;  Judah  v.  Dyott,  8  Blackf.  824;  Hjnnan  v.  Gray,  4  Jones, 
155;  Merle  v.  Andrews,  4  Tex.  200;  Baker  v.  Joseph,  16  Gal.  173;  Lever 
V.  Lever,  1  Hill,  Ch.  62;  Roberts  v.  Armstrong,  1  Bush,  263;  Sneed  v. 
Hanly,  Hemp.  659;  Voss  v.  Bachop,  5  Kan.  *59;  Krutz  v.  Fisher,  8 
Kan.  *90.  And  this  is  true  where  the  agent  is  held  to  be  such  by  mere 
implication  of  law,  as  well  as  where  he  is  created  such  by  express  con- 
tract. It  is  true  as  between  partners  who  act  as  agents  for  each  other  and 
for  their  firm,  and  it  is  also  true  as  between  trustees  and  eestwU  que  trutt; 
that  is,  before  an  agent  or  trustee  can  be  held  to  be  liable  to  an  action 
at  law  or  suit  in  equity  at  the  instance  of  his  principal,  or  before  any 
statute  of  limitations  will  commence  to  run  in  his  favor,  he  must  do 
some  act  hoMe  to  his  principal's  rights.  Mere  lapse  of  time,  or  mere 
neglect  on  his  part,  will  not  be  sufficient.  Gteneially,  as  between  part- 
ners, the  statute  of  limitations  will  not  commence  to  run  until  the  part- 
nership has  ceased  to  exist,  and  generally  not  until  there  has  been  a  set- 
tiement  of  the  partnership  affitirs,  or  an  adjustment  of  the  liabilities  of  the 
copartners  among  themselves.  Benoist  v.  Markey ,  25  La.  Ann.  69.  And 
Mr.  Perry,  in  his  work  on  Trusts;  says:  ^^In  cases  where  a  possesaicHi 
may  be  lawful  and  rightful,  it  cannot  be  presumed  to  be  adverse.  Thus, 
one  tenant  in  common  cannot  be  presumed  to  hold  adversely  to  the  other, 
unless  something  more  is  shown  than  mere  lapse  of  time.  A  trustee  can- 
not be  presumed  to  hold  adversely  to  his  cestui  que  trud.  On  the  con- 
trary, he  is  presumed  to  hold  for  his  cestui  que  tnui  until  the  contzaxy 
appears."  Section  866.  ^^And  '  it  is  clear  that  a  person  in  ignorance  of 
his  right  cannot  be  presumed  to  have  abandoned  it,  especially  if  there 
is  a  £niudulent  concealment  of  the  cause  of  action  by  the  guilty  party.' " 
Section  867. 
In  the  present  case  it  does  not  seem  that  McMurtry  ever  questioned 
Jones'  right  to  one-half  of  the  money  collected  from  Dodge,  leas 
^78      costs  and  expenses,  and  he  never  in  words  ^refused  to  pay  the 

same.    Hemerelydelayed,neglected,andevadedpafyment, which, 
after  the  demand  on  May  26,  1875,  was  tantamount  to  a. refusal;  bat  he 
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never  in  diieet  tenns  xeftued  pajmreiit.  When  Oreen,  wbo  made  said 
demand  for  Jones,  asked  McMurtry  for  Jones'  half  of  said  money,  Mo- 
Morbry  merely  said  that  ^'he  had  paid  out  some  expenses  and  costs,  and 
thought  Green  ought  not  to  take  half,  without  allowing  him  something 
for  his  time  and  trouble  m  attending  to  the  interest  of  Jones  and  the 
suit.''  Under  the  circumstances  of  this  case,  we  do  not  think  thtft  any 
GBtise  of  action  accrued  in  &vor  of  Jones  and  against  McMurtry  unti^ 
said  demand  wa^  made  on  May  26,  1876,  and  hence  the  cause  of  action 
set  forth  in  this  action  is  not  barred  by  any  statute  of  limitation. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded 
for  a  new  trial. 

(All  the  justices  concurring.) 


Leonard  N.  Holmberg  v.  Jerry  R.  Dean  and  others* 

July  Term,  1878. 

1.  Beplevln :  Action :  General  Denial :  Evidence.  In  replevin,  under  the 
Code,  the  wrongful  detention  is  the  gist  of  the  action ;  and  undeir  a  gen- 
eral denial  a  defendant  can  show  that  he  does  not  wrongfully  detain  the 
property  in  dispute,  and,  to  do  this,  he  can  show  he  rightfully  detains 
the  same.^  ' 

2. :  Evidence  tmder  General  Denial:  Fraud,  Where  H.,  as  as- 
signee of  one  L.,  brings  an  action  against  D.,  a  sheriff,  to  recover  pos- 
session of  goods  seized  upon  legal  process  issued  against  L.,  and  the  pe- 
tition alleges  title  and  right  of  possession  in  H.,  under  a  deed  of  assign- 
ment from  L.  to  H.,  and  a  wrongful  detention  of  the  goods  by  D.,  Tield, 
that  the  defendant  may,  under  a  general  denial,  introduce  evidence  of 
extrinsic  circumstances  to  show  the  assignment  is  fraudulent  and  void. 

3.  Assignments  for  Benefit  of  Oreditors:  Fraud:  Evidence.  As  tend- 
ing to  prove  that  a  deed  of  assignment  executed  under  the  provisions 

*74     of  the  assignment  act  of  March  3, 1868,  is  fraudulent  and  void,  *in  that 

it  was  executed  with  the  intent  to  hinder,  delay,  and  defraud  creditors, 

Jield  not  error  for  the  district  court  to  receive  evidence  that  at  the  time 

the  assignment  was  made  the  assignee  was  insolvent,  and  his  character 

for  honesty  and  fair  dealing  bad. 

4. :  Fraud.    The  law  does  not  permit  a  debtor  who  believes  himself 

fully  solvent,  and  actually  has  resources  of  c^sh  or  property  sufficient  to 
satisfy  all  his  creditors  in  full,  to  assign  his  property,  and  thereby  with- 
draw it  from  the  reach  of  attachments  and  executions  of  creditors,  with 
the  motive  thus  to  obtain  a  compromise,  or  to  procure  an  extension  of 
time,  so  as  to  save  a  larger  surplus  to  himself. 

Error  from  McPherson  district  court. 

^All  that  is  neceisaxy  in  order  to  enable  the  defendant  to  prove  any  defense 
which  he  mayhave.  it  to  deny  all  the  allegations  of  the  plaintiff  s  petition.  Bailey 
▼.  Barne,  20  Kan.  667;  Yandle  v.  Crane,  18  Kan.  258. 

Unaer  the  general  denial,  defendant  may  prove  any  special  defense,  Richard- 
son Y.  Steele,  (Neb.)4  N.  W.  Rep.  88;  and  may  controvert  everything  the  plaintiff 
is  bonnd  to  prove  in  order  to  succeed,  GrifiSn  v.  Long  Island  R.  Co.,  (N.  T.)  4  N. 
K  Rep.  740. 
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Beplevin^  brought  by  Leonard  N.  Holmbeigi  as  the  assigiiee  of  S.  P. 
lindgren  agamst  Jerry  R.  Dean,  to  recover  a  rtock  of  merchandise  by 
Idndgren  assigned  to  Holmberg  for  the  benefit  of  his  creditors.  At  the 
September  term,  1875,  of  the  district  court,  Gates  <fe  Kendall,  Tootle  & 
Hanna,  R.  L.  Hawkins  &  Co.,  and  F.  M.  James  &  Son  were  made 
parties  defendant.  Trial  at  said  term  on  the  petition,  and  the  general 
denial  of  defendants.  Verdict  and  judgment  for  defendants.  Holmbeng 
moved  for  a  new  trial,  which  was  refused. 

John  fbsteTj  for  plaintiff  in  error. 

There  is  no  allegation  or  daim  in  the  issue  upon  which  this  action 
was  tried  that  said  deed  of  assignment  was  fraudulent.  The  maker  of 
the  deed  of  assignment,  S.  P.  Lindgren,  was  not  a  party  to  the  action. 
Can  it  be  that  in  a  plain  action  of  replevin,  where  the  answer  is  a  general 
denial,  the  defendant  can  attack  a  deed  of  assignment  for  the  benefit  of 
creditors,  without  notice  of  any  kind  to  the  plaintiff?  A  deed  of  assign- 
ment, under  our  statutes,  must  be  executed  and  acknowledged  with  as 
much  formality  as  a  deed  of  conveyance  of  real  estate;  and,  in  principle, 
it  might  as  well  be  claimed  that  in  a  case  of  replevin,  with  a  general 
denial  for  answer,  a  deed  of  real  estate,  duly  executed  and  recorded,  may 
be  attacked  as  fraudulent,  and  swept  out  of  existence,  and  this 
""TS  without  the  grantor  being  made  a  party,  or  the  court  being  '''asked 
to  set  aside  such  deed.  No  objection  was  made  to  the  form  or 
execution  of  said  deed  of  assignment.  We  do  not  think  this  case  comes 
within  the  rule  laid  down  in  Wilson  v.  Puller,  9  ICan.  *192. 

Neither  the  plaintiiFs  character  for  "honesty  and  fair  dealing,*  nor 
the  charge  of  "  having  put  his  property  out  of  his  hands,"  nor  his  "solv- 
ency" or  "insolvency,"  was  in  issue  in  this  case;  and  we  do  not  think, 
under  our  statute,  it  could  be  put  in  issue.  The  assignee,  as  in  this 
case,  gives  a  bond,  which  in  the  first  instance  must  be  approved  by  the 
clerk  of  the  district  court  where  the  assignment  is  made,  and  must  be 
approved  by  the  district  court  at  the  next  term  held  in  the  county  there- 
after, and  any  party  interested  may  have  the  assignee  removed  and  an- 
other appointed.  In  the  case  of  Angell  v.  Rosenbury,  12  Mich.  241,  a 
leading  case,  holding  testimony  of  the  character  of  the  assignee  compe- 
tent, the  court  state,  as  a  reason  for  sustaining  the  ruling,  that  the  as- 
signee, under  the  law  of  that  state,  was  not  required  to  give  any  bond 
for  the  faithful  performance  of  his  duties.  "Evidence  of  the  character 
either  of  the  debtor  or  of  the  grantee  is  not  admissible,  for  character  is 
not  directly  put  in  issue  by  the  nature  of  the  controversy."  Bump, 
Fraud.  Conv.  552,  and  cases  there  cited.  "Under  the  statute  against 
fraudulent  assignments,  the  question  to  be  decided  in  a  particular  case 
is  the  intent  of  the  assignor  in  that  transaction.  The  honesty  or  dis- 
honesty of  the  assignee  is  not  material."  Wilson  v.  Forsyth,  24  Barb. 
106. 

Fraudulent  conversion  of  the  property  by  the  assignee,  or  the  seleo- 
tion  of  an  improper  assignee  made  without  any  improper  motive,  may 
be  a  ground  for  removing  the  assignee  and  appointing  a  new  one,  but  is 
no  ground  for  setting  aside  the  assignment.     Cox  v.  Piatt,  32  Barb.  126; 
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Guerin  v.  Hunt,  6  Mitin.  375,  (Gil.  260.)  Agamd  reputation  of  in- 
$obmey^  see  Molyneaux  v.  Collier,  13  Ga.  408;  Walker  v.  Forbes,  25 
Ala.  139.    For,  see  Hard  v.  Brown,  18  Vt.  87;  Heard  v.  Drake,  4  Gray, 

514. 
*76  The  court,  in  the  eighth  division  of  the  chaige  to  the  jury,  ^says: 
'*  And,  in  the  first  place,  who  can  make  assignments?  Persons  in 
a  solvent  condition  cannot  make  an  assignment.  It  is  only  such  persons 
as  are  in  failing  circumstances,  and  who  cannot  meet  all  their  debts  and 
liabilities, — such  as  are  insolvent;  and  it  is  for  you  to  say  whether  or 
not  lindgren  was  in  this  condition  at  the  time  he  made  his  assignment." 
We  submit  that  this  is  not  the  law.  Savery  v.  Spaulding,  8  Iowa,  239; 
Ogden  v.  Peters,  21  N.  Y.  24;  Bump,  Fraud.  Conv.  372.  The  word 
"insolvency,"  as  used  in  the  bankrupt  act,  and  I  believe  as  used  in  the 
Kausas  assignment  act,  is  simply  an  inability  to  pay  debts  as  they  ma- 
ture and  become  due  and  payable,  in  the  ordinary  course  of  business, 
without  reference  to  the  amount  of  the  debtor's  property,  and  without 
reference  to  the  possibility  or  probability,  or  even  certainty,  that,  at  a 
future  time,  on  the  settlement  and  winding  up  of  all  his  affairs,  his  debts 
^vill  be  paid  in  full  out  of  all  his  property.  Hardy  v.  Clark,  3  N.  B.  R. 
385;  citing,  Bayly  v.  Schofield,  1  Maule  &  S.  338;  Thompson  v.  Thomp-  ^ 

son,  4  Cush.  127*,  134;  Lee  v.  Kilbum,  3  Gray,  600;  Herrick  v.  Borst,  i 

4  Hill,  650,  657;' Barnard  v.  Crosby,  6  Allen,  331;  Merchants'  Nat.  > 

Bank  v.  Truax,  1  N.  B.  R.  545;  In  re  Gay,  2  N.  B.  R.  358. 
T.  F.  Garver^  for  defendants  in  error. 

Was  the  validity  of  the  assignment  in  issue?  The  petition  bases  the 
allied  ownership  of  plaintiff  upon  the  assignment  to  him ,  and  he  claims 
to  be  owner  solely  by  reason  of  such  assignment.  The  defendant,  in 
effect,  says  that  the  plaintiff  is  not  the  owner,  because  no  valid  assign- 
ment was  ever  made;  and  if  there  was  no  valid  assignment,  then 
^77  in  law  there  was  "^no  assignment.  The  issue  is  thus  definitely 
and  expressly  made  right  upon  the  fact  of  there  being  a  valid 
assignment  or  not.  This  case  is  fully  within  the  rule  laid  down  in  Wil- 
son V.  Fuller,  9  Kan.  *176. 

As  a  circumstance  bearing  upon  the  intent  of  the  assignor,  it  was  com- 
petent to  show  the  known  character  of  the  chosen  assignee.  If  a  man 
should  place  his  property  in  the  charge  of  a  disreputable  character,  and 
intrust  the  interests  of  his  creditors  to  a  man  notoriously  dishonest,  the 
presumption  might  well  arise  that  such  a  choice  would  not  be  made  ex- 
cept to  carry  out  an  improper  purpose.  It  wiU  not  do  to  say  that  the 
honesty  or  dishonesty  of  the  assignee  has  nothing  to  do  with  the  case 
because  he  must  give  a  bond  for  the  faithful  execution  of  the  trust. 
Creditors  are  entitled  to  something  more  than  the  uncertain  security  of 
a  bond,  of  no  avail  except  as  the  result  of  a  lawsuit.  The  word  of  an 
upright  man  is  better  than  a  score  of  bonded  rogues.  And  an  assignee 
who  is  honest  enough  to  do  right  from  principle  will  have  an  eye  to  the 
interest  of  creditors,  while  a  dishonest  one  will  find  a  hundred  ways  to 
d^raud,  and  a  full  stock  of  devices  to  evade  liability  on  his  bond.  It 
never  was  the  intention  of  the  law  that  the  bond  should  supply  a  lack 
of  all  virtue.     The  reason  for  allowing  evidence  of  the  character  of  the 
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assignee  is  not  founded  upon  fhe  insecurity  of  fbe  creditoTS,  nor  for  the 
purpose  of  displacing  him  by  a  better  man,  but  only  because  the  fact 
of  a  (^btdr  selecting  an  objectibnalble  person  is  a  ciroutnstanoe  that  natur- 
ally excites  suspicion.  If  a  bond  is  required,  as  it  is  under  our  statute, 
the  creditors  have  more  protection — apparently,  at  least — than  without 
a  bond;  but  the  improper  selection  is  not,  therefore,  justified,  nor  the 
presumption  of  an  improper  motive  for  an  improper  act  removed.  Good 
faith  must  characterize  ever}^  assignment. 

A  badge  of  iraud  is  the  appointment  of  an  objectionable  person  as  as- 
signee. BurriU,  Assignm.  67, 484;  Bump,  Fraud.  Conv.  377,  and  cases 
cited.  Ilie  citation  of  counsel  for  plaintiff  (Bump,  Fraud.  Conv. 
^8  662)  we  suggest  is  not  applicable  to  assignments  of  this  "^kind, 
where  the  assignee  sustains  the  character  of  trustee.  The  testi- 
mony was  not  to  show,  and  did  not  tend  to  prove,  that  Holmberg  was 
merely  insolvent,  but  that  he  was  dishonest,  and,  because  dishonest, 
had  placed  his  property  out  of  his  hands,  so  as  to  be  proof  against  all 
legal  process.  Dishonesty  in  such  case  has  to  be  shown  as  a  ftot,  and 
the  mere  opinion  ais  witnesses  cannot  be  taken.  The  witnesses  gave  the 
jury  facts  and  circumstances  from  which  it  might  by  them  be  found  that 
a  man  guilty  of  such  conduct  was  dishonest.  The  selection  of  an  ob- 
jectionable assignee  could  be  pointed  to  as  a  badge  of  fraud  only  where 
the  real  character  of  the  assignee  was  known  to  tiie  assignor.  Hence  it 
was  proper  to  show  the  general  reputation  of  the  assignee  for  honesty  and 
fair  dealing,  as  tending  to  show  knowledge  on  the  part  of  the  assignor. 
Angell  V.  Rosenbury,  12  Mich.  241;  Sawyer  v.  Sauer,  10  Kan.  *471; 
Lee  V.  Kilbum,  8  Gray,  594;  Barflett  v.  Decreet,  4  Gray,  113;  Carpen- 
ter V.  Leonard,  8  Allen,  82. 

Plaintiff  in  error  complains  of  the  eighth  division  of  the  chai^,  in 
which  the  jury  were  told  that  "persons  in  a  solvent  condition  cannot 
make  an  assignment."  The  charge  of  the  court  on  this  question  of  the 
insolvency  of  the  assignor,  we  submit,  is  consonant  to  reason  and  author- 
ity. A  man  who  is  solvent,  and  has  property  with  which  he  can  at  once 
satisfy  all  his  creditors  in  full,  or  out  of  which  they  can  collect  their 
claims  by  legal  process,  has  no  legal  or  moral  right  to  place  his  property 
by  an  assignment  beyond  their  reach,  and  thus  delay  a  speedy  collection 
of  debts.  Such  an  assignment  might  be  for  the  benefit  of  the  debtor, 
but  we  cannot  conceive  under  what  circumstances  it  could  be  for  the 
benefit  of  the  creditors.  BurriU,  Assignm.  87,  40,  and  cases  cited. 
Whatever  may  be  the  views  of  other  courts  upon  this  question,  we  pre- 
sume that  in  this  state  the  rule  is  settied.  Seibert  v.  Thompson,  8  Kan. 
*69;  ffigby  v.  Ayres,  14  Kan.  *840. 

*79  *HoRTON,  C.  J.  This  was  an  action  to  recover  the  possession  of 
certain  goods  alleged  to  be  the  property  of  the  plaintiff,  as  assignee 
of  S.  P.  Lindgren,  under  the  provisions  of  the  act  regulating  voluntary 
f^signments  for  the* benefit  of  creditors,  approved  March  8,  1868,  and 
alleged  to  h^ve  been  wrongfully  taken  and  detained  by  the  defendant  in 
error,  J.  R.  D^n.  The  answer  consisted  of  a  general  deilial.  On  the 
'trial  ti)e  defendants  introduced  evidence  that  the  goods  were  the  property 
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of  Ijadgrei^;  thi^t*  tfiey:  ^lad  b^  seized  tinder  attachments  imd  execu- 
doofl  against  him  by  Dean,  as  sheriff;  and  that  the  assignment  to  plain- 
tiff ill  mx)r  was  fraudulent  and  void.  To  the  introduction  of  this  evi- 
dence fbe  plaintifiF  objected,  on  the  ground  that  the  facts  tending  to  prove 
bad  faith  ^nd  collusion  between  the  parties  had  not  been  pleaded;  and 
he  now  assigns  the  admission  of  this  character  of  evidence  as  error.  We 
do  not  think  the  point  well  taken.  It  is  true  that,  under  the  practice  in 
many  of  the  states,  a  defendant  cannot,  under  a  general  denial,  introduce 
testimony  that  the  plaintiff's  title  is  fraudulent  and  void,  but  under  our 
Code  the  action  of  replevin  is  for  the  wrongful  detention.  Thai  is  the 
msin  question  in  issue.  Under  the  general  denial,  the  defendants  could 
show  that  the  plaintiff  was  not  entitled  to  the  immediate  possession  of 
the  property,  .and  this  they  could  do  by  showing  thai  the  sheriff  was  en- 
titled to  the  exclusive  possession  of  the  property.  Under  their  gen- 
eral denial,  they  could  show  that  the  sheriff  did  not  wrongfully 
*80  ^detain  the  property,-  and  this  they  could  do  by  showing  that  he 
righifuUy  detained  it.  If  the  deed  of  assignment  was  fraudulent 
and  void,  then  the  plaintiff  had  no  claim  or  interest  in  the  property,  and 
was  not  entitled  to  the  possession  thereoif,  as  assignee.  So,  if  this  fact 
oouid  be  established  by  evidence  of  extrinsic  circufpstances,  it  fully  dis- 
proved any  wrongful  detention  on  the  part  of  Dean,  and  clearly  proved 
that  he  rightfully  detained  the  goods  so  held  by  him  on  process  against 
lindgren.  ,  Leroy  v.  MpConnell,  8  Kan.  *273;  Wilson  v.  Fuller,  9  J^n. 
♦176;-Bailey  v.  Riyne,  20  Kan.  657;  Yandle  v.  Crane,  18  Kan.  *844. 

Another  assignment  of  error  is  that  the  court  erred  in  permitting  the 
defendants  to  assail  the  assignment  as  fraudulent,  by  offering  evidence 
that  the  assignee  was  insolvent,  and  his  character  for  honesty  and  fair 
dealing  bad.  This  evidence  was  admissible.  While  the  power  to  select 
and  appoint  his  own  assignee  is  one  which  our  statute  of  1868  allowed 
to  every  debtor  contemplating  a  disposition  of  his  prope^y,  this  power 
is  not  to  be  exercised  arbitrarily,  and  without  a  prop^  reference  to  the 
interests  of  the  creditors.  Hence  if  the  assignee  be  so  deficient  in  busi- 
ness capacity  or  standing,  in  pecuniary  responsibility  or  character  for 
integrity,  that  a  prudent  man,  honestly  looking  to  the  interest  of  the 
creditors  alone,  would  not  likely  select  him  as  a  proper  person  for  the  per- 
formance of  the  trust,  then  his  selection  will  furnish  an  inference,  more 
or  less  strong,  according  to  the  circumstanceSi.  that  the  assignor  in  making 
the  selection  was  actuated  by  some  other  motive^  than  the  desire  to  pro- 
mote the  interest  of  creditors;  in  other  words,  an.  inference  of  intent  to 
hinder,  delay,  or  defraud  his  creditors.  If  the  assignment  was  made 
with  this  intent,  the  transaction  was  fraudulent.  Burrill,  Assignm.  66; 
Angeil  V.  Rosenbury,  12  Mich.  241. 

It  is  cont^ided  by  counsel  for  the  plaintiff  that,  as  the  assignee  is  re- 
quired to  execute  a  bond  with  securities,  the  doctrine  above  stated  ought 
not  to  prevail  in  this  state.     In  this  case  the  assignment,  and  all 
*81      the  proceedings  had  thereunder,  '''took  place  prior  to  the  adoption 
of  the  supplemental  act  of  March  1, 1876.    Laws  1876,  o.  101,  p. 
202.    Aiid  thQ  mere  fact  that  the  assignee  is  compelled  to  give  a,  bond  that 
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he  will  faithfully  execute  the  trust  conferred  on  him  does  not  relieve  the 
assignor  from  the  exercise  of  prudence  in  making  his  selection.  A  bond  is 
some  protection,  and  perhaps  the  fact  that  the  assignee  is  insolvent,  if  oth- 
erwise suitable  and  competent  within  our  statute,  might  not  be  suflScient 
evidence  to  dedare  an  assignment  fraudulent;  yet  an  action  on  a  bond 
would  be  a  very  unsatisfactory  way  for  a  creditor  to  obtain  his  portion 
of  a  -trust  fund.  Indeed,  if  a  creditor  knew  or  believed  he  would  be 
compelled  to  resort  to  litigation  with  an  assignee  to  recover  the  demands 
allowed  him,  he  would  be  more  apt  to  seek  a  compromise  or  assent  to 
such  a  settlement  as  the  debtor  might  choo.<<e  to  offer  than  if  he  was  as- 
sured, from  the  responsibility  and  high  character  of  the  assignee,  that 
the  trust  would  be  promptly  and  honestly  discharged.  Under  the  sup- 
plemental act  of  1876,  which  empowers  the  creditors  to  select  an  as- 
signee, and  authorizes  the  judge  of  the  district  court  to  appoint  a  receiver 
to  take  and  hold  possession  of  the  property  assigned,  where  the  assignee 
is  not  responsible  for  the  amount  of  the  property,  the  evidence  so  received, 
if  not  absolutely  inadmissible,  would  have  but  little  weight  or  force  in 
proving  an  assignment  fraudulent.  Under  the  act  prior  to  this  amend- 
ment in  1876,  the  evidence  was  clearly  competent. 

Further  assignment  of  error  is  alleged  in  the  direction  of  the  court, 
that  persons  in  a  solvent  condition  cannot  make  an  assignment.  Ab 
thus  stated,  the  instruction  was  too  general,  and  might  have  been  mis- 
leading, had  it  Hot  been  limited  and  explained  by  the  court  to  the  effect 
'Hhat  if  Lindgren,  when  the  assignment  was  made,  was  in  possession  of 
means  of  any  kind  with  which  or  out  of  which  he  could  himsdf  at  once 
discharge  all  his  liabilities  in  full,  or  out  of  which  his  creditors  could 
collect  all  their  debts  by  l^al  process,  then  he  was  not  insolvent 
*82  to  that  degree  that  would  ^warrant  his  making  an  assignment  and 
preventing  his  creditors  from  collecting  their  debts  by  the  ordi- 
nary process  of  law."  In  other  words,  the  jury  were  directed  that  "a 
debtor  cannot  lawfully  husband  his  property,  through  the  medium  of  an 
assignment,  for  his  own  benefit,  to  tiie  delay  of  his  creditors."  To  pre- 
vent the  abuse  of  the  right,  and  avoid  an  assignment  being  made  a  con- 
venient engine  of  fraud,  the  law  does  not  permit  a  debtor,  believing  him- 
self fully  solvent,  and  actually  having  resources  suflScient,  either  of  cash 
or  of  property,  to  satisfy  all  his  creditors  in  ftdl,  to  assign  his  prop- 
erty, and  thereby  withdraw  it  from  attachments  and  executions  of  credit- 
ors, with  the  motive  to  obtain  a  compromise,  or  to  procure  an  extension 
of  time  so  as  to  save  a  larger  surplus  to  himself.  As  explained  and  lim- 
ited, the  direction  of  the  court  was  not  suflBicientiy  prejudicial  to  the 
plaintiff  to  cause  a  reversal  of  the  judgment. 

As  the  jury  returned  special  findings  that  the  assignment  of  Lindgren 
to  Holm  berg  was  made  with  the  intent  to  gain  time,  and  to  hinder  and 
delay  creditors,  and,  when  the  assignment  was  made,  that  Lindgren  had 
means  and  property,  not  exempt  by  law,  sufficient  to  discharge  all  his 
liabilities  in  frill,  and  out  of  which  his  creditors  could  have  collected  all 
their  debts  by  l^al  process,  the  other  instructions  of  the  court  criticised 
by  counsel  need  not  be  commented  upon,  as  they  could  not  have  injuri- 
ously affected  the  plaintiff. 
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We  have  examined  aD  the  other  qucMioxis  laised  by  coQnael,  but  do 
not  think  any  special  comments  are  required  thereon. 
The  judgment  of  the  district  court  must  be  affirmed. 
(All  the  justices  concurring.) 


*8S      ^Samuel  M.  GABDENmBK  v.  D.  P.  Mitchell  and  others. 

July  Term,  1878. 

Tszation :  Statutory  Construotion :  Tax  Deed :  Assignment :  Bedemp- 
tion.  In  1859,  G.  was  the  owner  of  a  lot  in  Leayen  worth  city.  The  taxes 
for  that  year  not  having  been  paid,  the  property  was  sold  in  September^ 
1860>  the  county  becoming  the  purchaser.  It  subsequently  assigned  the 
sale  certificate,  and  in  18^  a  tax  deed  was  issued  in  the  form  prescribed 
by  the  amendment  to  the  tax  law  of  1860,  passed  in  1862.  lo  1862,  G. 
died,  leaving  a  widow  and  minor  children.    Held: 

(1)  That  though  the  tax  law  of  1858,  under  which  the  assessment  and 
levy  were  made,  was  repealed  by  the  law  of  I860,  yet  no  tax  liens  were 
disclHurged  by  suqh  repeal,  and  the  act  of  1860  authorized  a  sale  for  the 
son-payment  of  such  taxes. 

(2)  That  a  change  in  the  mere  form  of  a  tax  deed  prescribed  by  the  leg- 
islature is  not  a  matter  of  which  the  original  lot-owner  can  complain. 

(3)  That  a  tax  deed,  in  due  form,' in  prima  fcufie  evidence  of  the  regu- 
larity and  validity  of  all  assignments  of  the  sale  certificate  recited  in  it. 

(4)  Th^t  when  the  sale  certificate  produced  by  the  county  olerj^  shows  a 
formal  and  proper  assignment  from  the  county  to  S.,  and  the  name  of  S. 
indorsed  in  blank  on  the  back  of  it,  a  deed  to  G.  will  not,  at  the  suit  of 
the  original  lot-owner,  be  held  void  because  no  formal  assignment  was 
written  over  the  signature  of  8.,  when  nefther  the  county  nor  S.  has  ever 
cliallenged  the  fact,  or  the  regularity  of  the  transfer  from  S.  to  G«,or  the 
validity  of  the  deed  to  G. 

(5)  That  though  in  fact  the  time  for  redemption  of  this  lot  l^ad  not  ex- 
pired at  the  date  of  the  deed,  yet«  as  the  regular  time  for  redemption  of 
lots  from  tax  sales  had  passed,  the  deed  was  not  prematurely  executed. 

(6)  And  that  no  redemption  having  been  made  or  tendered,  and  the 
time  therefore  having  expired  before  the  day  of  trial,  and  the  deed  being 
in  due  form,  and  nothing  produced  to  show  any  irregularity  in  the  tax 
proceedings,  a  judgment  in  favor  of  the  party  daimiiig  under  the  tax  deed 
was  right,  and  will  be  affirmed. 

Error  from  Leavenworth  district  court. 

Ejectment,  brought  by  Gardenhire  against  Mitchell,  and  three  other 
defendants.  Findings  and  judgment  for  the  defendants  at  the  February 
term,  1874,  of  the  district  court. 

B.  Qrfiy^  for  plaintiff  in  error.  .  •  , . 

*84      "^Bbewbr,  J»    This  was  an  action  of  ejectna^nt,  in  the  district 

court  of  Leavenworth  county,  t<>  Tecover  the  possessioQ  of  two  lots 

hi  Leayenii\forth  city.     The  defendant  s^.t.  up  a  tax  d^d,,and  ith^  vi^dity 
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of  this  daei  is  the  question  for  deeirion.  •  Ttiere  was  a  separate  deed  for 
each  lot,  but,  being  similar,  we  shall  treat  the  ca^  as  though  there  were 
but  one  lot  and  one  deed.  The  deed  was  made  in  1864,  and  was  for 
the  taxes  of  1859.  From  April,  1859,  to  February,  1862,  Jam^  B. 
Grardenhire,  the  ancestor  of  plaintiff,  was  the  owner  of  the  lots.  At  the 
last  date  he  died,  leaving  a  widow  and  four  children.  Two  of  the  chil- 
dren died  in  childhood,  and  unmarried.  Of  the  two  surviving,  one  was 
bom  in  1845,  and  the  other,  the  plaintiff,  in  1855.  Plaintiff  claims  full 
title  by  descent  and  by  deed  irom  his  mother  and  sister.  By  an  act  of 
the  legislature  of  the  state  of  Kansas  which  went  into  effect  March  6, 1873, 
the  plaintiff  was  invested  with  the  rights  of  majority.  April  17,  1873, 
he  commenced  this  action.  No  redemption  or  attempt  thereto  was  ever 
made  by  the  plaintiff,  or  those  under  whom  he  claims,  and  no  tender  of 
the  taxes,  or  any  portion  thereof,  to  defendant,  and  no  evidence  offered 
bearing  upon  the  tax  title,  other  than  the  deed  and  sale  certificate. 
Plaintiff  claims,  in  the  first  place,  that  the  tax  deed  was  void  because  at 
the  time  of  its  execution  the  lots  were  the  property  of  the  widow  and 
minors,  and  thereforo  the  time  for  redemption  had  not  expired;  in  the 
second  place,  that  theoe  was  no  evidence  of  any  assignment  of  the  sale 
certificate,  the 4eed  purporting  on  its  face  to  have  been  made  to  an  as- 
sign^e^,  the  county  having  been  the  original  purchaser;  in  the  third  place, 
that  the  deed  was  not  in  the  form  prescribed  by  the  law  in  force  at  the 
time  of  the  sale,  and  therefore  invalid;  and,  finally,  that  the  tax  law  of 
1858,  under  which  Ute  assessment  was  made  and  the  tax  levied,  was  re- 
pealed in  1860,  before  the  sale,  and  without  any  saving  clause,  and  that, 

therefore,  tiie  deed  was  void  for  want  of  an}'-  authority  to  6ell. 
*85  *As  the  last  question  is  the  most  fundamental,  going  to  the  va- 
lidity of  the  sjEile,  w6  shall  consider  that  the  first..  Was  the  sale 
a  nullity?  The  ass^m^nt  and  levy  were  under  the  law  of  1858.  This 
was  repealed  by  chapter  114  of  the  Laws  of  1860,  which  went  into  effect 
February  27,  1860.  This  chapter  114  was  a  general  act  for  the  assess- 
itient  and  coUectioii  of  taxes,  and  purported  to  cover  the  entire  ground; 
and,  while  many  of  its  pronsions.  were  identical  with  those  in  the  law 
of  1858,  it  was  eyidently  intended  as  and  was  a  substitute  for  that  law. 
And  it  in  terms  repealed  all  acts,  and  parts  of  acts,  inconsistent  with  its 
provisions.  Section  78.  .  Now,  did  this  repeal  operate  to  wipe  out  all 
tax  liens  then  existing,  or  pirevent  the  enforcement  of  those  liens,  and  the 
collection  of  those  taxes,  by  proceedings  in  accordance  with  the  provis- 
ions of  the  law  then  enacted?  We  think  not.  The  repeal  did  not  affect 
"any  right  accrued,  any  duty  iitipofeed,  any  penalty  incurred,  nor  any 
proceeding  coinmetided,  under  and  by  virtue  of  the  ISCiatute  repealed." 
Comp.  Laws  1862,  p.  '837,  §  1.  At  the  time  of  the  repeal,  the  tax  had 
become  a  fixed  charge  upon  the  lot.  Every  step  had  been  taken  neces- 
sary to  make  it  an  established  lien,  as  much  so  as  a  voluntary  mortgage 
to  the  state*  Now,  the  repeal  in  no  manner  operated  to  release  that 
lien.  Grant  thfit  it  took  away  the  right  to  enforce  that  lien  by  a  sale 
under  the  provisions  of  the  repealed  statute,  and  slill  it  would  not  foUow 
thai  it  destroy^  the  Hen  or  remitted  thb  tax.    The  lot  remained  still 
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changed  mih  j^t  tcix  d^bt  to  the  stat^.  The lepeal pf  a  kirpi^ficrUi^f^g 
tb^  ^aoner  of  foreclo3iDg  the  ^mortgage  does  nofc  release  t^exportgfigev. 
And  the  law  of  1860,  while  repealing  the  law  of  1858^  iiself  proyideigL 
for  QQforoing  the  collection  of  taxe§  by  sale  of  the  land,  Sectipo  35^.. 
Laws  1890,  p.  ;211,  reads:.  ,''Aji\  lands  and  town  lots^  on  'whloh^tbe 
taxes  shall  not  have  been  paid  before  the  first  day  of  March,  in  each 
year,  shall  be  subject  to  sale  in  the  inanner  hereinafter  provided."  This 
statute,  it  will  be  remembered,  went  into  efiect  before  the  first  of  Margh^ 

1860.  This  lot  stood,  chaiged  with  a  valid  tax.  This  tax  was 
*86      not  *paid  before  the  fi^Bt  of  March,  1860.     The  lot,  therefore, 

under  the  plain  language  of  the  section^  became  subject  to  ^e. 
And  while  th^  law  of  1860  was  probably  prospective  in  its  operation,  it 
was  not  so  limited  that  np  one  of  its  sections,  cqi^d  apply  to  tax  pro- 
ceedings other  than  those  pomm^ced  and  carried  to  completion  under 
its  provisions;  and  wo  thupik.  the  se^on  is  brqa^  enough  to  include^  and 
pioperly  does  include,  a  case  like  the  one  at  bar,  and  authojiized  the 
sale  which  was  m  &ct  made.  Any  other  construction  woqld  impute  to 
the  legislature  the  intention  to  abandon  all  efforts  to  enforce  the  colleo- 
tion  of  all  priw  unpaid  taxes,  and  would  be  illy  in  accord  with  that  reo* 
PgDized  policy  of  this  state  in  reference  to  the  continuance  of  proceedings 
which  has  been  so  often  refBrred  tQ  in  this  court.  GiUeland  v.  Schuy- 
ler, 9  Kan.  *669;  State  v.  Boyle,  10  Kan.  *113.  That  the  l^slature 
did  not  intend  to  abandon  the  cpUection  of  those  taxes  is  made  clearer 
by  chapter  127  of  th0  Laws  of  1860 ,  which  went  into  effect  three  days 
before  the  general  tax  law  of  that^  year,  and  which  extended  temporarily 
the  time  for  the  coUectiopi  of  taxes  in  Leavenworth  county. 

Betuming,  we  find  th^: third  objection  to  be  that  the  deed  is  not^ph 
m  form  or  effect  as  contemplated  by  the  law  in  force  at  the  date  of  the 
sale.  The  law  of  1860  simply  provided  that,  on  presentation  of  the  sale 
oertificat0,  the  county  clerk  should  execute  the  deed  "in  the  name  of  his 
county,  as  county  d^rk,  un4er  his  hand  ^d  s^,"  (section  56;)  while 
in  1862  ,tbia. section  waa  amended  by  fidding^  "Said  deed  shfJ^  be  sub* 
stantially  in  the  following  form,"  and  giving  a  form  in  which  the  county 
is  not  expressly  stated  to  be  the  grantor.  The  language  of  the  gran tiiag 
clause  is,  '^Now,  therefore,  I,  C.  D.,  county  clerk  of  the  county  afore- 
said,   *    *    *    have  granted,  bargained,  and  sold,"  etc. 

We  do  not  think  any  change  was  made  in  the  effect  of  the  deed.     Each 

operated  to  "vest  in  the  grantee  an  absolute  estate  in  fee-simple."    Each 

was  prima  /ocie  evidence  of  the  regularity  of  all  prior  proceedings.     So 

'  veads  the  statute.     And  as  to  form,  no  form  was  given  in  1860^ 

*87      and  the  amend^ment  of  1862  was  simply  the  adding  of  a  form. 

But  suppose  the  form  was  radically  changed,  has  anybody  a 
vested  right  in  the  form  of  a  tax  deed?  May  not  the  legislature  prescribe 
a  new  form,  each  year?  and  if  anybody  can  complain,  is  it  any  one  other 
than  the  purchaser?  If  he,  the  grantee,  is  content  to  take  a  deed  in  the 
new  form,  who  is  wronged,  and  who  can  complain?  By  a  failure  of  the 
lotK>wner  to  pay  the  tax^^  the  state  has  the  right  to.  sell  the  property  to 
some  one  who  will  pay;     It  makes  a  contract.of  sale  with  such  p^rch^er* 
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Now,  any  change  in  the  mere  form  of  the  evidence  of  purchase  which 
does  not  chaise  the  effect  of  the  instrument  aa  evidence,  and  adds  no 
new  burden  to,  and  takes  no  substantial  right  from,  the  original  owner, 
and  is  accepted  by  such  purchaser,  is  certainly  within  the  power  of  the 
l^slature.  In  Robinson  v.  Howe,  13  Wis.  847,  it  is  said  that  ''the 
mere  form  of  the  deed  wad  a  matter  of  no  great  consequencCi  and  might 
be  prescribed  by  the  l^slature,  provided  they  gave  him  such  a  deed  as 
hi^^ntract  entitled  him  to. '' 

The  second  objection  is  thsrt  there  was  no  proof  of  the  assignment  oi 
the  sale  certificate.  The  deed  is  itself  prima,  fiidR  evidence  of  everything, 
from  the  valuation  of  the  land  up  to  the  execution  of  the  deed,  and  that 
includes  assignments  of  the  sale  certificate.  McCauslin  v.  McGuire,  14 
Kan.  *2S4;  Hobson  v.  Dutton,  9  Kan.  *477.  But  as  to  one  lot,  plain- 
tiff ofiered  in  evidence  the  sale  certificate,  which  showed  a  formal  assign- 
ment from  the  county  to  one  Arthur  Storms,  and  on  the  back  the  name 
of  Arthur  Storms  indorsed  in  blank.  No  formal  assignment  from  Storms 
appeared  anywhere  on  the  paper,  yet  the  tax  deed  ran  to  Jacob  Grebe. 
Ck>unsel  contends  that  such  blank  indorsement  was  not  an  assignment, 
and  that,  therefore,  the  deed  was  executed  to  the  wrong  parly.  It  will 
be  noticed  that  neither  thp  county  nor  Storms  is  questioning  this  deed, 
or  claiming  any  interest  in  the  property,  and  we  think  the  matter  is  one 
which  does  not  concern  the  plaintiff.  The  county  sold  to  Storms, 
*88  and  contracted  at  a  certain  time  to  give  a  '^'deed  to  him,  or  his 
assignee,  on  surrender  of  the  sale  certificate.  Grebe,  claiming  to 
be  the  owner,  presents  the  certificate  with  Storm's  name  indorsed,  and 
the  deed  is  made.  Now,  if  Storms  had  not  actually  sold  the  certificate 
to  Grebe,  he,  and  he  alone,  is  wronged,  and  he  must  come  into  court  for 
relief.  In  Woodman  v.  Clapp,  21  Wis.  855,  the  court  says:  "The  deed 
recites  that  the  defendant  was  the  assignee  of  Comstock,  who  was  the 
assignee  of  the  county.  The  county  id  concluded  by  this  recital.  If  not 
a  ratification  of  the  previously  unauthorized  act  of  the  derk,  it  certainly 
inures  to  the  benefit  of  the  defendant  by  way  of  estoppel;  and,  so  long 
as  the  county  is  concluded,  it  is  not  an  objection  of  which  the  plaintiff 
can  avail  himself  in  this  action.'^'  That  case  goes  beyond  this,  for  here 
the  only  question  is  the  fact  of  the  assignment;  there,  in  addition,  the 
validity  thereof. 

We  come  now  to  the  first  and  only  remaining  objection,  and  that  is 
xthat  the  deed  was  executed  before  the  time  for  redemption  had  expired. 
The  ordinary  period  for  redemption  had  expired,  but  by  section  61  of 
the  tax  law  of  1860  minors  were  entitled  to  redeem  at  any  time  daring 
minority,  and  within  one  year  thereafter,  and  widows  were  allowed  five 
years  after  the  sale;  so  that,  as  to  all  parties  having  title  to  the  land,  the 
time  for  redemption  had  not  in  fact  expired  at  the  date  of  the  deed. 
Was  the  deed,  therefore,  prematurely  executed,  and,  if  so,  void? 

Section  56  provides  that,  Hi  any  land  sold  for  taxes  shall  not  be  re- 
deemed within  the  time  specified  by  2au;,"  the  county  clerk  shall,  on  pres* 
entation  of  the  sale  certificate,  execute  a  deed,  which  shall  vest  in  the 
grantee  an  absolute  estate  in  fee-simple,  subject,  however,  to  all  unpaia 
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taxes  and  charges  which  are  a  lien  thereon.  Does  that  expression, "  spec- 
ified by  law,''  refer  to  the  general  mle  of  time  prescribed  for  such  cases, 
of  which  officers  and  all  others  have  knowledge,  or  to  the  time  which  in 
any  particular  and  exceptional  case  may  lawfully  intervene  between  the 
flale  and  the  final  termination  of  the  right  of  redemption?    The  statuted 

must  be  so  construed  as  to  harmonize  their  various  provisions, 
♦89      and,  so  far  as  *possible,  to  give  reasonable  eflTect  to  all.     Now, 

by  section  43,  the  treasurer  was  required  to  give  the  purchaser  a 
certificate  of  sale,  which  should  state  the  time  when  the  purchaser  would 
be  entitled  to  a  deed.  And  by  section  55  the  treasurer  was  required  to 
publish  notice  of  the  expiration  of  the  time  for  redemption,  ^^specifying 
the  KLTMy^  and  stating  the  actual  amount  of  tax  and  intet*est  due  at  such 
time.  Can  it  be  supposed  that  these  various  provisions  refer  to  other 
than  the  fixed  and  general  rule  of  time?  Is  the  county  treasurer  to  in- 
vestigate the  question  of  ownership  in  each  case,  and  determine  the  ex- 
act time  when  the  right  of  redemption  shall  finally  cease?  No  provision 
is  made  for  such  investigation,  and,  considering  the  constant  changes  of 
title  through  conveyances  and  death,  any  effort  in  that  direction  would 
be  amply  futile.  Furthermore,  the  title  to  any  lot  might  be  in  several 
persons,  as  in  the  case  at  bar,  and  the  right  of  redemption  as  to  each  per- 
son expire  at  a  different  time.  Must  there  be  a  separate  certificate,  a 
separate  notice,  and  a  separate  deed  for  each  interest?  or  must  the  deed 
for  the  entire  lot  be  withheld  until  the  expiration  of  the  last  right  of  re- 
demption? It  will  be  noticed  that  all  tax  proceedings,  at  least  so  far  as 
real  estate  is  concerned,  are  proceedings  in  'rem.  The  property,  and  not 
the  owner,  is  charged  with  the  tax;  and  the  proceedings  must  be  such 
that  the  record,  and  that  alone,  shows  their  regularity.  It  is  true,  the 
statute  says  that  the  deed  shall  convey  ^'an  absolute  estate  in  fee-simple," 
while,  if  there  be  any  right  of  redemption,  such  estate  is  subject  to  be 
defeated  by  a  subsequent  redemption.  Hence  it  is  said  the  estate  would 
not  be  absolute,  but  defeasible.  But  this,  it  would  seem,  would  be 
more  properly  an  exceptional  limitation  on  the  effect  of  any  particular 
tax  deed,  rather  than  a  restriction  on  the  right  to  such  deed.  The  deed 
actually  executed,  and  which  is  ii.  accord  with  the  form  given  in  the 
amendment  of  1862,  provides  for  such  possible  right  of  redemption;  and 
hence,  as  counsel  contends  under  his  third  objection,  the  effect  of  the 

deed  under  the  law  of  1862  is  different  from  that  of  one  under 
♦90      the  law  of  1860.     But  we  think  under  either  law  the  right  *of 

redemption  would  exist,  and  a  deed  recognizing  such  right  wou]<l 
have  been  proper  under  the  law  of  1860.  The  case  of  Wright  v.  Wing, 
18  Wis.  45,  discusses  this  question,  and  the  conclusion  is  in  accord  with 
that  reached  by  us;  though  that  was  a  clearer  case,  because  the  estate 
which  the  statute  said  should  pass  was  expressly  declared  to  be  subject 
to  redemption  as  provided  in  the  tax  law.  But  still  it  is  in  point  upon 
the  question  as  to  when  the  deed  might  lawfully  be  executed.  It  seems 
to  us,  therefore,  upon  the  whole  case,  that  the  judgment  of  the  district 
court  was  right,  and  must  be  affirmed. 
(All  the  justices  concurring.) 
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WiLLUM  M.  Inqersoll  and  others  v.  G.  W.  W*  Yates, 

July  Term,  1878. 

Case  Made :  Settling  and  Signing :  Judge.  A  case  was  heard,  and  Jndg- 
ment  rendered  therein  against  the  defendant,  by  Judge  B.,  and  on  the 
same  day  the  defeildant  filed  a  motion  for  a  new  trial.'  Afterwards,  and 
more  than  three  days  thereafter,  Judge  B.^s  term  of  office  expired,  and 
Judge  8.  became  his  successor.  Afterwards,  Judge  S.  heard  and  over- 
ruled said  motion  for  a  new  trial,  and  then  gave  the  defendant  t^  dajrs 
within  which  to  make  and  serve  a  case  for  the  supreme  court.  The  case 
was  duty  made  and  served,  and  was  afterwards  settled  and  signed,  over 
the  objections  of  the  plaintiff,  by  Judge  B.    Held : 

(1)  That  Judge  B.,  at  the  time  of  settling  and  signing  said  case,  had 
no  legal  power  or  authority  to  so  settle  or  sign  the  same. 

(2)  That  the  time  for  making  and  serving  a  case  to  enable  the  supreme 
court  to  review  the  rulings  of  the  district  court  down  to  the  rendering 
of  said  Judgment,  and  prior  to  and  independent  of  said  ruling  upon  the 
motion  for  a  new  trial,  expired  in  just  three  days  after  said  judgment 
was  rendered,  (Code,  §  548,  as  amended.  Laws  1871,  p.  274,)  as  the  time 
for  making  and  serving  such  case  was  not  extended  by  the  court  or  Judge 
under  section  549  of  the  Code.    Amended,  section  549,  Laws  1870,  p.  168. 

(3)  That  Judge  S.  alone  had  the  power  to  settle  and  sign  a  case  to  en- 
able the  supreme  court  to  review  bis  ruling  upon  the  motion  for  a  new 
trial.* 

^91      "^Error  from  Douglas  district  court. 

>The  Judge  has  no  power  to  extend  the  time  after  the  time  fixed  by  the  statute, 
and  by  the  order  of  tne  court  or  judge,  has  once  elapsed:  nor  can  the  parties  ex- 
tend the  time  by  stipulation,  in  the  absence  of  an  order  of  the  court  or  Judge 
granting  such  an  extension.  iEtna  Ins.  Co.  v.  Koons,  26  Ean.  dl5.  Bee  Osborne 
V.  Young,  28  Ean.  769.  See,  also,  note  to  Missouri,  E.  &  T.  Ry.  Co.  v.  Fort  Scott, 
15  Ean.  *485;  Winstead  v.  Standeford.  pott,  ^70. 

•  The  case  made  must  be  settled  and  signed  by  the  judge  who  tried  the  case,  and 
the  stipulations  of  counsel  will  not  do  away  vnth  the  necessity  for  such  authenti- 
cation. Hodgden  v.  Ellsworth  Co.,  10  Eai^  *687.  The  refusal  of  a  judge  to  efgn 
a  case  made  cannot  be  corrected  on  error  when  the  facta  do  not  appear.  North 
V.  Moore,  8  Ean.  *144. 

The  judge  who  tried  the  case  should  settle  and  sign  the  case  made;  and  thia, 
though  the  county  be  in  the  mean  time  changed  to  another  district.'  Thurber  ▼. 
Ryan,  12  Ean.  *468.  A  judge  pro  tern,  may,  after  the  expiration  of  the  term  at 
which  a  case  has  been  tried  before  him,  if  within  the  time  allowed  by  law,  or  the 
order  of  the  court,  settle  and  sign  a  case  made.  Railway  Co.  v.  Fort  Scott,  15 
Eaa.  *486. 

When  the  term  of  office  of  the  trial  judge  shall  have  expired  before  the  time 
fixed  for  making  or  settling  and  signing  a  case  made,  it  shall  be  his  duty  to  cer- 
tifyjiign,  or  settle  the  same  in  all  respects  as  if  his  term  had  not  expired.  Gruble 
V.  Wood,  27  Ean.  686.  Where  a  case  is  tried  before  a  regularly  elected  lodge, 
and  time  given  to  make  a  case,  which  time  expires  more  than  six  months  nefore 
the  expiration  of  the  term  of  office  of  such  Judge,  and  the  case  made  is  in  fact 
served,  and  suggestions  made  within  the  time  given,  query,  has  such  judge,  after 
the  expiration  of  his  term  of  office,  authority  to  settle  ana  sign  such  case  made? 
Taylor  v.  Mason,  28  Ean.  881. 

Where  an  action  is  tried  before  a  district  judge,  and  time  given  to  make  a  caae, 
wliich  time  expires  before  the  expiration  of  the  term  of  office  of  the  judge,  and 
no  time  is  fixed  by  the  judge  for  settling  or  signing  the  case^  the  judge,  after  the 
expiration  of  his  term  of  office,  has  no  authority  to  settle  and  sign  such  caae 
made.  Taylor  v.  Mason,  28  Ean.  881;  Railway  Co.  v.  Corser,  81  Ean.  705;  8.  C.  8 
Pac.  Rep.  669. 
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Action  on  administrator's  bond,  bronghi  by  G.  W.  W.  Yates  against 
William  M.  Ingareoll  as  principal,  and  Caroline  A.  Ingersoll  and  William 
A.  Simpson  as  sureties.  The  district  court,  at  October  term,  1876,  gave 
judgment  in  &yor  of  plaintiff. 

Necison  dt  il^ord,  for  plaintifb  in  error* 

The  defend^t  in  error  objects  that  the  case  was  not  properly  settled, 
in  that  the  trial  judge  (his  term  of  office  having  expired  brfore  the  hear- 
ing of  the  motion  for  a  new  trial  by  the  present  judge)  was  not  the  proper 
peison  to  settle  the  case.  It  is  dear  that  the  term  of  office  of  the  trial 
judge  expired  before  the  time  fixed  for  making  the  case;  and  this  is  the 
case  provided  for  by  section  1 ,  c.  85,  Laws  1870,  p.  168.  Missouri,  K. 
&  T.  By.  Co.  V.  City  of  Fort  Scott,  15  Kan.  *476.  The  foregoing  case 
also,  we  think,  disposes  of  the  objections  of  defendant  that  the  case  was 
not  signed  in  time.  The  case  was  made  and  served  in  time,  and  was 
inunediately  presented  for  settlement,  and  not  presented  for  settlement 
March  21st«  as  defendant  says.  The  judge  retained  the  case  in  his  pos- 
session the  intervening  time,  for  the  purpose  of  examining  and  settling 
the  same. 

B.  /.  Hortonj  for  defendant  in  error. 

There  is  no  case  properly  in  the  supreme  oourt.  There  was  no  power 
in  Judge  Bassbtt  to  settle  and  sign  the  case,  his  term  of  office  having 
expired  before  the  hearing  of  the  motion  for  a  new  trial;  the  motion  for 
a  new  trial  having  been  beard,  and  the  time  for  making  a  case  having 
been  fixed,  by  Judge  Stephens,  his  successor  in  office.  The  provision 
of  the  law  of  1870  (Laws  1870,  p.  168)  refers  to  and  includes  causes  only 
in  which  the  time  for  making  a  case  has  been  fixed  by  the  outgoing  judge, 
and  does  not^indude  those  in  which  such  time  has  been  fixed  by 
*92  his  successor  in  office.  "*<<  Fixed,"  in  this  section,  is  in  the  past 
tense,  and  refers  to  a  time  prior  to  the  expiration  of  the  term  of 
the  trial  judge,  and  refers  the  time  of  fixing  to  a  time  antecedent  to  the 
expiration  of  the  term  of  the  trial  judge.  The  reading  of  the  section 
contended  for  by  the  other  side  would  be  as  follows:  ''When  the  term 
of  office  of  the  trial  judge  may  hereafter  expire  before  the  time  that  may 
be  thereafter  fixed  by  his  successor  in  office,  it  shall  be  his  duty  to  sign, 
settle,"  etc.,  "as  if  his  term  had  not  expired."  To  say  the  least  of  it,  a 
most  singular  mode  of  expression.  The  plain  meaning  of  this  section 
includes  cases  only  where  the  trial  judge  has  fixed  the  time  for  making 
a  case,  and  his  term  of  office  has  expired  before  the  time  so  fixed  by 
him. 

The  exceptions  in  this  case  are  not  to  any  errors  committed  by  Judge 
Basseit,  but  to  the  alleged  error  on  the  part  of  Judge  Stephens  in  over- 
niling  the  motion  for  a  new  trial.  And  I  do  not  think  that  a  case  can 
be  found  in  the  books  where,  for  the  purpose  of  raising  questions  of 
error  alleged  to  have  been  committed  by  One  judge,  a  bill  of  exceptions 
or  case  has  been  settled  or  signed  by  his  predecessor  then  out  of  office. 
In  thin  case  the  record  shows  that  the  cause  was  tried  some  twenty  days 
before  tiie  expiration  of  the  term  of  the  trial  judge,  and  at  the  same  Oo» 
tober  term  of  oourt  the  motion  for  new  trial  was  beard  before  the  new 
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judge.  No  one  has  an  absolute  right  to  have  his  cause  heard  in  the  su- 
preme court.  He  has  such  right  only  when  given  by  the  dear  and  plain 
meaning  of  the  statute. 

The  case  was  not  settled  in  time.  The  time  for  making  a  case,  and 
serving  amendments  thereto,  expired  on  the  fourth  day  of  March,  and 
the  case  was  presented  for  settlement  and  settled  on  the  twenty-first  day 
of  March.  Where  there  is  no  order  fixing  the  time  for  presenting  the 
case  for  settlement,  the  case  should  be  settled  immediately  after  the 
service  of  the  amendments,  while  the  facts  are  firesh  in  the  mind  of  the 
judge. 

'*'98  ^Valentine,  J.  The  petition  in  error  in  this  case  is  founded 
upon  what  purports  to  be  a  case  made  for  the  supreme  court, 
and  not  upon  a  certified  transcript  of  the  proceedings  of  the  court  below. 
From  this  case  made  it  appears  that  the  judgment  sought  to  be  reversed 
was  rendered,  on  December  20,  1876,  by  Hon.  Owen  A.  Bassett,  judge 
of  the  district  court  in  and  for  Douglas  county.  On  the  same  day,  the 
defendants  below,  plaintiffs  in  error,  against  whom  the  judgment  was 
rendered,  filed  a  motion  for  a  new  trial.  These  were  the  last  proceedings 
had  in  the  case  before  Judge  Bassett  while  he  was  judge.  In  January, 
1877,  his  term  of  office  as  judge  of  the  district  court  expired,  and  Hon. 
N.  T.  Stephens  became  his  successor.  On  February  19,  1877,  said 
motion  for  a  new  trial  was  heard  by  Judge  Stephens,  and  was  by  him 
overruled.  Judge  Stephens  tlien  gave  to  the  defendants  ten  days 
within  which  to  make  and  serve  a  case  for  the  supreme  court.  The  case 
was  properly  made,  and  was  duly  served  on  the  adverse  party  on  Feb- 
ruary 26,  1877,  and  on  March  21, 1877,  it  was  settled  and  signed,  over 
the  objections  of  the  adverse  party,  by  Judge  Bassett.  It  was  never 
settled  or  signed  by  Judge  Stephens. 

The  first  question  necessary  to  be  considered  in  this  case  is  whether 
said  case  made  was  properly  settled  or  not;  for,  if  it  was  not  properly 
settled,  then  it  will  not  be  necessary  to  consider  any  of  the  other  ques- 
tions discussed  by  counsel. 

We  think  that  Judge  Bassett  had  no  legal  power  or  authority,  at  the 
time  he  settled  and  signed  said  case,  to  settle  or  sign  the  same.  The 
time  for  him  to  do  so  bad  long  before  that  time  passed.  The  judgment 
was  rendered  December  20,  1876.  The  time  for  makings  and  serving  a 
case  to  enable  the  supreme  coiurt  to  review  the  rulings  of  &e  district  court 
down  to  the  rendering  of  said  judgment,  and  prior  to  and  independent 
of  any  ruling  upon  the  motion  for  a  new  trial,  was  limited  by  law  to 
only  three  days  after  the  rendition  of  the  judgment,  (Code,  §  548, 
*94  as  amended,  Laws  1871»  *p.  274,)  unless  the  judge  of  the  district 
court,  for  good  cause  shown,  extended  the  time,  (Code,  §  549,  as 
amended.  Laws  1870,  p.  168.)  The  time  was  not  extended  within  the 
three  days.  It  was  never  extended  by  Judge  Bassett,  unless  it  should 
be  construed  that  by  settling  and  signing  said  case  on  March  21,  1877  > 
when  he  was  not  a  judge,  he  extended  the  time.  And  it  was  never  ex- 
tended by  Judge  Stephens,  for  his  order  extending  the  time  to  make  a 
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ease  was  simply  an  order  extending  the  time  to  make  a  case  to  review 
bis  own  order  overruling  said  motion  for  a  new  trial.  Besides,  it  has 
already  been  decided  by  this  court  (the  writer  of  this  opinion,  however, 
dissenting)  that  no  judge  has  power  to  extend  the  time  for  making  a  case 
after  the  time  fixed  by  law,  and  by  any  order  of  the  court  or  judge,  has 
once  elapsed.     City  of  Great  Bend  v.  Brinkman,  not  reported. 

The  statute  under  which  it  is  supposed  that  a  judge  whose  term  of 
office  has  expired  has  power  still  to  settle  and  sign  a  case  made  has  no 
application  to  the  present  case.  Said  statute  reads  as  follows:  ''And  in 
all  cases  heretofore  or  hereafter  tried  when  the  term  of  office  of  the  trial 
judge  shall  have  expired,  or  may  hereafter  expire,  before  the  Hme  fixed  for 
making  or  settling  and  signing  a  case,  it  shall  be  bis  duty  to  certify, 
sign,  or  settle  the  case  in  fdl  respects  as  if  his  term  bad  not  expired." 
Code,  §  649,  as  amended,  Laws  1870,  p.  168;  The  judge's  term  of  of- 
fice in  the  present  case  did  not  ''expire  before  the  time  fixed  for  making 
or  settling  and  signing  a  case."  The  time  fixed  by  law  for  making  a  case 
was  within  three  days  after  the  judgment  was  rendered,  or  on  December 
20  to  23,  1876.  No  case  was  made  within  that  time,  and  noother  time 
waa  ever  fixed  for  settling  or  signing  any  such  case.  But  the  judge's 
term  of  office  did  not  expire  for  several  days  after  December  23,  1876. 
It  would  have  been  entirely  proper  for  Judge  Stephens,  after  he  over- 
ruled said  motion  for  a  new  trial,  and  after  he  fixed  the  time  within  ^ 
which  to  make  and  serve  the  case  for  the  supreme  court  to  review  that 

ruling,  to  have  settled  and  signed  such  case  himself.     Such  a  case  I 

*95  would  have  enabled  this  court  to  '^'review  Judge  Stbphens'  decis- 
ion upon  the  motion  for  a  new  trial.  And  if  Judge  Stephens  | 
had  himself  settled  and  signed  such  a  case,  we  could  then,  by  means  of 
such  case,  review  every  question  involved  in  the  motion  for  a  new  trial, — 
every  question  raised  by  it.  But  Judge  Stephens  did  not  settle  or  sign 
the  case.  We  suppose  it  will  hardly  be  claimed  that  Judge  Bassett 
could  settle  and  sign  a  case  so  as  to  give  to  this  court  the  power  to  review 
Judge  Stephens'  decisions.  We  suppose  it  will  hardly  be  claimed  that 
Judge  Bassett  could  settle  and  sign  a  case  so  as  to  give  to  this  court  the 
power  to  know  l^ally  what  Judge  Stephens'  decisions  were.  After 
Judge  Bassett's  term  of  office  had  expired,  he  had  no  power  to  make  a 
record  of  any  of  the  proceedings  of  the  district  court,  except  possibly  a 
record  of  some  of  the  proceedings  that  were  had  while  he  was  the  judge 
of  the  court.  Therefore,  under  any  circumstances,  we  must  consider 
that  that  portion  of  the  present  case  which  shows  that  Judge  Stephens 
overruled  said  motion  for  a  new. trial,  and  extended  the  time  for  mak- 
ing a  case,  is  a  nuUity.  And  if  we  consider  that  portion  of  the  case 
as  a  nullity,  and  the  rest  of  the  case  as  valid,  we  must  then  affirm  the 
judgment  of  the  court  below;  for,  if  we  should  consider  the  motion 
for  a  new  trial  as  still  pending  and  undisposed  of  in  the  court  below, 
we  could  hardly  say  that  any  material  and  substantial  error  was  com- 
mitted in  this  case.  Errors  for  which  a  new  trial  may  be  granted  are 
generally  not  available  in  the  supreme  court  until  after  a  new  trial  has  ^ 
been  refused  by  the  district  court.  Nesbit  v.  Hines,  17  Kan.  '*'316. 
V.21K — 6 
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Bat  in  tHe  present  case  we  must  consider  the  whole  of  the  case  made  aa 
a  nullity y  for  the  reasons  already  given,  and  therefore  the  present  case 
must  be  dismissed. 
(All  the  justices  concurring.) 


♦96  *Ann  E.  Whitnby  v.  Wiixiah  Habbu. 

July  Term,  1878, 

Supreme  Court:  Insufficient  Becord:  Bill  of  Ezceptiona.  Where  the 
plaintiff  in  error  tiles  with  his,  petition  in  error  nothing  hut  acopy  of  the 
bill  of  exceptions,  the  supreme  court  cannot  reverse  the  Judgment  or  or- 
der of  the  court  below,  and  especially  so  where  such  bill  of  exceptions 
does  not  purport  to  contain  all  the  record  of  the  caseg  or  all  the  pro- 
ceedings had  thereii^.^ 

Error  from  Mitchell  district  court. 

Action  by  Harris  against  Ann  E.  Whitney  and  three  other  defend- 
ants. Plaintiff  had  judgment  at  December  term,  1876,  of  the  district 
court,  against  Whitney,  who  brings  the  case  here  for  review. 

Clark  A.  Smithy  for  plaintiff  in  error. 

A,  J,  Banta^  for  defendant  in  error. 

Valbntike,  J.  At  the  time  that  this  case  was  instituted  in  the  aa- 
preme  court  the  following  statute  was  in  force,  to-wit:  ^'That,  in  all  ao- 
liana  hereafter  instituted  by  petition  in  error  in  the  supreme  court,  the 
plaintiff  in  error  shall  attach  to  and  file  with  the  petition  in  error  the 
original  case  made,  filed  in  the  court  below,  or  a  certified  tra/neeript  of  the 
record  ofeand  court.^  Laws  1877,  pp.  248,  244.  Prior  to  the  passage  of 
this  statute  the  following  statute  was  in  force,  to-wit:  **  The  plaintiff  in 
error  shall  file  with  his  petition  a  tranaeript  of  the  proeeeding$j  containing 
the  final  judgment  or  order  sought  to  be  reversed,  vacated,  or  modified, 
or  the  original  case  made,  as  hereinafter  provided,  or  a  copy  thereof." 
Code,  §  546,  as  amended.  Laws  1870,  p.  169.  The  plaintiff  in  error  in 
this:  case  has  not  complied  with  either  of  thiese  statutes.     She  has  not 

^  Where  a  bfll  of  exceptions  purports  to  ineorporate  therein  the  pleadings.  Jour- 
nal entries,  and  other  matters  which  of  themselves  are  a  part  of  the  record,  but 
the  certificate  of  the  clerk  to  the  record  is  merely  to  the  effect  that  the  foregoing 
is  the  true  bill  of  exceptions  on  file  in  his  office  in  the  cause,  the  supreme  court 
cannot  reverse  the  ludgment  of  the  trial  court,  as  no  case  made  or  certified  tran- 
script of  the  record  is  attached  to  or  filed  with  the  petition  in  error,  Eckert  v. 
McBee,  25  Kan.  705;  and  this,  although  the  bill  of  exceptions  purports  to  copy  the 
information,  orders,  and  ludgment  of  the  trial  court,  Btate  v.  Lund.  88  Kan.  SH90. 
But  where  the  clerk  certifies  that  the  original  bill  contains  true  and  correct  cop- 
ies of  the  information,  verdict,  Judgement,  etc.,  as  to  such  matters,  It  must  be 
treated  as  a  transcript,  and  all  allegations  of  error  predicated  therein  are  open  to 
examination.    State  v.  Nfckerson.  80  Kan.  545:  8.  C.  S  Pac.  Rep.  654. 


filed  with  bw  petition  in  error  ^Hhe  original  case  made,"  ''or  a  copy 

thereof,"  nor  a  ^'certified  transcript  of  the  record  of  said  [dis- 
*97      trict]  *oourt,"  nor  ^^a  transcript  of  th6  prooeddings  containing 

the  final  judgment  or  order  sought  to  be  reyeraed,  vacated,  or 
modified;"  but  all  ihat  Ae  haa  filed  therewith  is  only  a  copy  of  d  mere 
bill  of  exceptions,  certified  to  by  the  dork  of  the  distriet  oo.urt  of  Miteh- 
ell  county,  as  follows:  ''  I  certify  that  the  foregoing  is  a  correct  copy  of 
the  bill  of  exceptions  in  the  above-entitled  cause;  now  on  file  in  my 
office."  This  bUl  of  exceptions  does  not  purport  or  profess  to  give  the 
fbll^ record"  of  the  case  in  the  court  below,  nor  does  it  profess  tO:  giv^ 
all  the  '' proceedings"  had  in  such  case.  Therefore,  how  much  of  the 
"record,^  or  how  inuch  of  the  ^' proceedings,"  is  not  brought  to  this  court 
we  cannot  tell.  And  that  portion  of  the  ^* record"  or  "proceedings"  not 
brought  to  this  court  may  be  very  essential.  It  may  be  necessary  to  any 
conrect  understanding  of  the  case,  and  might  explain  all  the  supposed 
enoTB  complained  of  by  the  plaintiff  in  error.  It  is  true  that. the  bill  of 
exceptions  contains  many  things  which  ought  not  to  be  put  into  a  biU 
of  exceptions.  For  instance,  it  purports  to  contain  copies  of  the  plead- 
ings, or,  a*  least,  copies  of  a  portion  of  the  pleadings;  but,  of  course, 
these  supposed  copies  are  not  propedy  authenticated.  The  clerk,  who 
is  the  custodian  of  the  pleadings,  and  who  is  the  only  pelison  who  can 
properly  certify  to  the  correctness  of  oopies  thereof,  does  not  certify  that 
these  copies  are  true  copies  of  the  original  pleadings.  At  most,  he  only 
certifies  that  they  are  true  copies  of  copies  of  such  of  the  pleadings  as  are 
copied  into  the  bill  of  exceptions.  1 1  iis  well  said ,  in  the  case  of  8hu  mAker 
V.  O'Brien,  19  Kan.  476,  477,  that  '<the  object  of"  a  biU  of  exceptions  <<is 
generally  to  bring  upon  the  reeord  for  review  a  decision  of  the  court 
upon  a  matter  of  law  which  the  record  would  not  otherwise  show,  in 
which  case  it  must  be  reduced  to  writing,  allowed,  signed,  and  filed  at 
the  term  the  decision  complained  of  is  nmde.  Nor  is  it  correct  prac- 
tice to  set  out  the  pleadings  in  the  action  in  the  bill  of  exceptions; 
neither  should  the  judgment  nor  orders  of  the  court  be  embraced  in  it. 

They  tend  to  burden  that  record,  and  increase  the  expense  of 
*98     the  transcript  without  any  benefit.     *The  bill  of  exceptions  is 

only  a  portion  of  the  record,"  etc.  In  order  for  us  to  review  the 
proceedings  of  the  court  below,  as  we  have  not  received  a  "case  made," 
we  should  have  "a  certified  transcript  of  the  record," — ^a  "transcript  of 
the  proceedings."  But,  instead  of  that,  we  have  a  transcript  of  only  a 
portion  of  the  record.  If  it  be  said  that  this  portion  of  the  record 
shows  what  the  other  portion  is,  it  may  be  answered  that  we  cannot 
know  that  such  is  the  case.  There  may  be  much  of  the  proceedings 
that  this  bill  of  exceptions  does  not  contain.  Besides,  we  are  entitied  to 
oopi^  of  the  original  proceedings,  to  copies  of  the  original  pleadings, 
process,  motions,  orders,  journal  entries,  and  judgment;  but  we  have 
not  obtained  them.  We  have  only  copies  of  supposed  copies  of  a*  por- 
tion of  these  things.  A  portion  of  these  things  is  erroneously  copied 
into  a  billi  of  perceptions,  and  then  we.  get  only  copies  of  these  copies. 
But  how  are  wejto  know.that  these  original  pleac^ng&i  and  proce^dii^  are 
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correctly  copied  into  the  bill  of  exceptions?  The  party  clrawi];ig  the  bill 
copies  these  things  into  the  bill  of  exceptions  himself.  The  other  side 
does  not  necessarily  see  the  bill  until  after  it  is  allowed  and  signed.  The 
judge  signing  and  allowing  the  bill  does  not  have  the  custody  of  thet 
records,  and  cannot  conveniently  know  what  they  contain;  and  what  in 
already  in  the  record  should  not  again  go  into  the  record  by  placing  it 
in  a  bill  of  exceptions.  Parties  have  no  right  to  duplicate  or  triplicate  the 
record  by  placing  things  already  of  record  in  the  bill  of  exceptions,  and 
thereby  needlessly  incumber  the  record,  and  increase  the  costs  and  ex- 
penses of  the  case.  Besides,  the  judge  does  not  have  authority  to  certify 
to  the  correctness  of  copies  of  the  record,  or  copies  of  any  of  the  proceed* 
ings  which  are  already  of  record.  It  is  the  duty  of  the  judge  only  to 
see  that  the  original  record  is  made  up  properly,  and  that  it  speaks  the 
truth;  and  the  clerk  then  certifies  to  the  correctness  of  copies  thereof,  or 
to  copies  of  portions  thereof.  But  the  derk  does  not  and  has  not  in  this 
case  certified  to  the  correctness  of  the  copies  of  the  pleadings  copied 
into  this  bill  of  exceptions;  that  is,  while  the  clerk  certifies  that 
^^9  the  *copy  of  the  bill  of  exceptions  brought  to  this  court  is  a  cor- 
rect copy  of  the  original  bill  of  exceptions,  yet  he  does  not  cer- 
tify that  the  original  pleadings  or  proceedings,  or  any  of  them,  were 
correctly  copied  into  the  original  bill  of  exceptions,  and  he  does  not  cer- 
tify that  the  copies  of  pleadings  and  proceedings  found  in  the  copy  of  the 
biU  of  exceptions  brought  to  this  court  are  true  copies  of  the  original 
pleadings  and  proceedings. 

We  think  it  will  be  seen  from  the  foregoing  that  this  court  could  not 
reverse  a  judgment  upon  a  mere  bill  of  exceptions.  The  judgment  of 
the  court  below,  we  think,  however,  was  right,  and,  if  any  error  did  in- 
tervene, it  was  mere  technical  error.  Said  judgment  will  therefore  be 
affirmed. 

(All  the  justices  concurring.) 


Solomon  Duncan  v.  Jeremiah  Bakieb. 

July  Term,  1878. 

Contract :  Entirety :  Part  Performance :  Quantum  Meruit.  Where  a  con- 
tract is  entire,  and  has  been  only  partially  fulfilled,  the  party  in  fault 
may  nevertheless  recover  from  the  other  party  for  the  actual  benefit  re- 
ceived and  retained  by  the  other  party,  less  the  damages  sustained  by  the 
other  party  by  reason  of  the  partial  non-fulfiUment  of  the  contract;  and 
this  may  be  done  in  all  cases  where  the  other  party  has  received  benefit 
from  the  partial  fulfillment  of  the  contract,  whether  he  has  so  received 
the  same  and  retained  it  from  choice  or  from  the  necessities  of  the  case. 
Thus,  where  D.  hired  B.  to  worlc  for  him  for  seven  months  at  $15  per 
month,  and  B.  worked  for  D.  only  59  days,  and  then  quit  without  any 
reasonable  excuse  therefor,  Ae?d,  that  B.  may  nevertheless  reoover  from 
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D.  for  what  the  work  was  reaBODably  worth,  less  any  damage  that  D. 
may  have  auatained  l^  reason  of  the  partial  non-f  ulflliment  ot  the  eon* 
tiact.1 

Bnor  from  Montgomery  district  court. 

The  case  is  stated  in  the  opinion. 
*100    *Ben  M.  ArrMtrong^  for  plaintiff  in  error. 

All  the  evidence  submitted  in  this  case  shows  the  contract  be- 
tween the  parties  to  be  an  entire  contract.  It  was  a  ccmtract  to  labor  for 
the  plaintiff  in  enor,  on  his  fiirm,  for  the  term  of  seven  months,  for 
fifteen  dollars  per  m(mth;  no  time  being  stipulated  for  payment.  In 
support  of  our  view  that  such  a  contract  is  an  entire  contract,  see  Larkin 
▼.  Back,  11  Ohio  St.  666,  and  cases  there  cited.  If  the  contract  was 
entire,  then  the  plaintiff  below  coold  not  recover  in  this  action,  as  there 
was  no  offer  on  his  part  to  complete  his  contract;  nor  had  he  any  l^;ai 
excuse  for  abandoning  the  labor  his  contract  Imposed  upon  him,  as  shown 
by  the  evidence.  Larkin  v.  Buck,  11  Ohio  8t.  566;  Bersch  v.  Sander, 
37  Mo.  104,  and  cases  there  cited.  But  to  entitle  him  (plaintiff)  to 
maintain  such  an  action,  he  must  show  that  the  defendant  is  in  fisiult. 
Galvin  v.  Prentice,  6  Amer.  Rep.  60.  and  cases  ihere  cited.  The  court 
in  trying  this  case  seemed  to  predicate  its  charge  to  the  jury  on^the  law 
found  in  the  case  of  Britton  v.  Turner,  6  N,  H.  481,  which  case,  in  the 
language  of  the  supreme  court  of  Ohio,  'Vis  itself  an  innovation  upon  the 
long-established  principles  governing  entire  contracts,  lessens  the  sanctity 
of  agreements,  and  tends  to  encourage  their  violation.  **  Larkin  v.  Buck, 
11  Ohio  St.  668.  The  second  instruction  given  by  the  court,  and  ex- 
cepted to  by  defenchint,  we  think  does  not  state  the  law,  or  any  portion 

1  Where  one  party  has  entered  into  a  special  contract  to  perfonn  work  for  an 
other,  and  furnish  materials,  and  the  work  is  done  and  the  materials  are  furnished, 
but  not  in  the  manner  stipulated  for  in  the  contract,  so  that  he  cannot  recover  the 
price  agreed  on  in  the  contract,  yet,  if  the  work  and  materials  are  of  any  value 
and  heneflt  to  the  other  party,  he  may  recover  for  the  work  done  and  for  the  ma- 
terials, this  uDon  the  principle  that,  if  the  other  party  has  derived  a  benefit  from 
the  part  performed,  it  would  be  unjust  to  allow  him  to  retain  that  without  pav- 
ing anvthinjc-  Barnwell  v.  Kempton,  22  Ean.  817;  Ouigley  v.  Sumner  Co.,  24 
Kan.  800;  Ryan  v.  Cranston,  27  Kan.  672.  But  where  there  was  not  a  substantial 
performance  of  the  contract,  and  no  recovery  can  be  bad  thereunder,  and  there 
being  no  acceptance  of  the  work,  or  user  thereof,  and  no  waiver  of  performance, 
held,  that  no  recovery  can  be  had  upon  a  guantitm  meruit,  Denton  v.  Atchison, 
84  Kan.  488;  8.  C.  8  Pac.  Rep.  750.  In  case  of  a  misunderstanding  of  the  parties 
as  to  the  price  to  be  paid  for  work  done,  the  law  rejects  the  understanding  of  each, 
and  awards  reasonaole  compensation.    Turner  v.  Webster.  24  Kan.  88. 

Where  a  servant  has  in  part  fulfilled  his  contract,  he  may  recover  quantum  meruit 
from  his  master,  under  deduction  of  the  damages  caused  by  the  breach.  McMillan 
v.  Malloy,  (Neb.)  4  N.  W.  Rep.  1004;  Parcell  v.  McComber,  (Neb.)  7  N.  W.  Rep 
539;  but  not  where  the  contract  which  he  has  broken  is  an  entire  one,  Diefenback 
V.  Surk,  (Wis.)  14  N.  W.  Rep.  821;  Kohn  v.  Faendel,  (Minn.)  18  N.  W.  Rep.  904; 
Nelichka  V.  Esterly,  (Minn.)  12  N.  W.  Rep.  457;  Jones  v.  Vestry  of  Trinitv  Parish. 
19  Fed.  Rep.  59.  He  may  also  recover  where  the  services  are  rendered  under  a  void 
contract,  <}ohen  ▼.  Stein,  (Wis.)  21  N.  W.  Rep.  614;  Sail  v.  Campbell,  (Wis.)  27  N. 
W.  Rep.  45;  or  where  the  services  have  been  rendered  under  a  proposed  contract 
which  has  fallen  through,  McKee  v.  Vincent,  (Minn.)  24  N.  W.  Uep.  258.  No  re- 
covery can  be  had  where  the  evidence  leaves  it  in  doubt  whether  the  services  were 
not  rendered  gratuitously;  Phipps  v.  Mahon,  (Mass.)  6  N.  £.  Rep.  885. 
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iketedfy  applidable  to  this  case.  Theres was  no  jdaim  on  ilil».  pait.df  the 
dtf(&ndant  for  damages.  Nor  do  we  'Bee  how  tt  could  havebeeft'^Beces- 
sary  to  prove  damages,  if  the  plaintiff  had  been  "held  to  ffale'^dbnse- 
quences"  and  "conditions  of  his  contract;"  for,  if  held  to  its  conditions, 
and  the  legal  consequences  for  its  violation,  the  phuntiff  could  not' re- 
cover.    Bersch  v.  Sander,  37  Mo.  104;  Wolf  v,  Howes,  20  N.  Y.  202, 

and  cases  there  cited. 
*101     "iThe  case  of  Mullen  ▼.  Gilkinscm,  19  Vt.  503,  and  the  case  of 

LarkiA  v.  Buck,  11  Ohio  St.  566,  and  oases  there  dted-,  'seem  to 
us  to  be  parallel  cases  with  this,  and  supported  by  the  general  durent 
of  authority  in  this  country.  We  see  no  equity  or  justice  in  permitting 
the  plaintiff  below  to  recover  in  this  case  on  the  quantum  fnendt.  "An 
implied  promise  to  pay  for  part  performance  can  arise  only  when,  the 
party  sought  to  be  chained  has  bad  the  benefit  of  the  part  performance, 
and  has  himself  refused  to  proceed,  or  otherwise  prevented  or  waived  full 
performance."  :  Smith  v.  Brady,  17  N.  Y.  178;  Munro  v.  Butt,  8  M.  A 
Bl.  788. 

Oeo.  dt  Jo$.  Chandlery  for  defendant  in  error. 

In  the  instructions  given  by  the  court  to  the  jury  in  this  case  there  is 
nothing  which  the  most  zealous  advocate  of  the  doctrine  of  entire  con- 
tracts can  take  exception  to,  except  the  latter  part  of  the  instruction^ 
which  gives  the  defendant  in  error  the  value  of  his  services,  not  exceed* 
ing  the  contract  price,  less  the  amount  of  damages  which  the  plaintiff  in 
error  has  sustained,  if  any,  on  account  of  the  breach  of  the  contract)  if 
any,  on  the  part  of  said  defendant.  This,  we  insist,  is  the  law  govern* 
ing  personal  service  between  master  and  servant,  as  now  adopted  by  the 
best  jurists  and  law  writers  in  this  country.  Granting  that  the  defend* 
ant  left  the  service  of  the  plaintiff  in  error  without  cause,  yet  he  can  re- 
cover in  this  action,  upon  the  qucmbum  tnartiA,  what  his  services  are  rea- 
sonably worth,  subject  to  this  condition:  if  the  plaintiff  in  error  had 
sustained  any  damages  by  reason  of  the  non-performance  of  the  contract 
on  the  part  of  the  defendant,  he  could  have  set  it  off  against  any  demand 
of  the  defendant  in  error  for  services,  even  to  a  judgment  against  him, 
if  the  damages  sustained  by  said  plaintiff  exceeded  the  value  of  the  serv- 
ices performed.  This  rule  is  elucidated  by  Parker;  sustained  and  foa- 
tered  by  such  jurists  as  Parsons,  Cooley,  Field,  Dillon,  Campbell,  Miller, 
Stockton,  Bennett,  Perkins,  (American  editor  Chitty  on  Contracts,)  and 

other  able  judges  and  law  writers. 
♦102    *The  case  of  Britton  v.  Turner,  6  N.  H.  481,  was  an  action  on 

the  quantum  merwU  for  work  and  labor  performed.  The  plaintiff 
had  contracted  to  work  for  one  year  for  the  sum  of  one  hundred  dollars, 
and  left,  after  remaining  about  nine  months,  without  the  consent  of  the 
defendant,  and  without  good  cause.  Judge  Pabkbr,  recognised  as  one 
of  the  ablest  jurists  this  country  has  ever  produced,  in  an  elaborate  opin- 
ion in  this  case,  reviews  these  cases,  and  discusses  this  question  at  great 
length,  and,  upon  principle,  can  see  no  distinction  that  can  be  drawn 
between  building  contract^;  or  the  furnishing  of  materials  or  machinery, 
and  those  for  personal  service.     He  says :  ^'  In  a  contract  fo^  labor  merely 
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from  day  ta  day,  the  party  is  continnally  receiving  the  benefit  of  the 
contract,  under  the  expectation  that  it  will  be  iblfilled,  and  cannot,  upon 
a  breach  of  it,  have' an  election  t^  refdse  to  receive  what  has  been  done, 
and  thus  discbarge  himself  from  the  payment.  ^  *  ^  The  party 
who  contracts  for  labor  merely  for  a  certain  period  does  so  with  the  full 
knowledge  that  he  must,  from  the  nature  of  the  ease,  be  accepting  part 
performance  from  day  to  day,  if  the  other  party  commences  the  per- 
formance, and  with  the  knowledge,  also,  that  the  other  may  eventually 
fidlofcompleting  the  entire  term.  ^  *  *  The  party  actually  receives 
the  labor,  and  thereby  derives  a  benefit  and  advantage  over  and  above 
the  damage  which  resulted  from  a  breach  of  the  contract  by  the  other 
party.  The  labor  actually  done  and  the  value  received  fhmish  a  new 
oonsidenition,  and  the  law  thereupon  raises  a  promise  to  pay  to  the  ex* 
tent  of  the  reasonable  worth  of  sucdi  excess.  This  may  be  considered  as 
making  a  new  case,  not  within  the  original  agreement ;  and  the  party  is 
entitled  to  recover  on  his  new  case  for  the  work  done,  not  as  agreed,  yet 
accepted  by  the  defendant*  *  *  *  The  benefit  and  advantas^e  which 
the  party  takes  by  the  labor,  therefore,  is  the  amount  of  the  value  which 
herckceives,  if  any,  after  deducting  the  amount  of  the  damage.  *  *  * 
If,  in  such  case,  it  be  found  that  the  damages  are  equal  to  or  greater 
that  the  amount  of  the  labor  performed,  so  that  the  employer,  having 
the  right  to  thje  full  performance  of  the  contract,  has  not  upon  the  whole  ^ 

case  received.a  beneficial  service,  the  plaintiff  cannot  recover,*'  etc. 
*10&    Parsons,  in  his  work  on  the  Law  of  Contracts,  commenting  ""upon 
.  this  decision, ^-^volume  2,  (5th  Ed.)  p.  89^ — approves  tiiie  doc> 
trine  as  above  laid  down. 

Field,  in  his  work  on  the  Law  of  Damages,  reviews  the  authorities 
upon  this  question,  and  discusses  the  subject  at  length.  Commenting 
apon  the  case  of  Britton  v.  Turner,  (section  832,)  he  says:  ''The  tend* 
ency  of  the  decisions  seems  to  be  in  harmony  with  the  views  thus  ably  set 
tbrth."  See,  also,  sections  334,  835,  of  the  above  work;  also  Pixler  v. 
Nichols,  8  Iowa,  106;  Lowen  v.  Crossman,  Id.  825;  McClay  v.  Hedge, 
18  Iowa,  66;  McAfferty  v.  Hale,  24  Iowa,  855;  Byerlee  v.  Mendel,  49 
Ioway882. 

In  the  case  of  McClay  v.  Hedge,  cited  above^  Judge  Dillon,  in  deliv- 
ering die  opinion  of  the  court,  uses  the  following  expressive  language: 
^'This  question  was  settled  in  this  state  by  the  case  of  Pixler  v*  Nichols, 
which  distinctly  recognized  and  expressly  followed  the  case  of  Britton  v. 
Tamer,  6  N.  H.  481 .  That  celebrated  case  has  been  criticised,  doubted, 
and  denied  to  be  sound.  It  is  frequently  said  to  be  good  equity,  but 
bad  law,  yet  its  principles  have  beien  gradually  winning  their  way  into 
professional  and  judicial  favor.  It  is  bottomed  on  justice,  and  right 
upon  principle,  however  it  may  be  upoQ  the  technical  and  more  illiberal 
rales  of  the  common- law,  as  found  in*  the  old  cases."  See,  also,  Carroll 
V.  Wefchv  26  Tex.  147;  Hollis  v.  Chapman,  36  Tbx.  1;  Abb.  U.  8.  Dig. 
1874,  p.  206,  No.  84;  Prichard  v.  Martin,  27  Miss.  805;  Epperly  v.  Bai- 
ley, 8  lad;  98;  Fenton  v.  Clark,  11  Vt.  560;  Ryan  v.  Dayton,  25  Conn. 
188;  Lamb  T^Brolaski,  88  Mo.  51;  Allen  v.  McKibbin,  6  Mich.  449. 
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The  cases  which  we  have  thus  far  cited  are  for  personal  8«*vice.  There 
is  a  large  class  of  cases  which »  in  the  furnishing  of  materials,  the  erec- 
tion of  buildings,  and  the  furnishing  of  machinwy,  are  at  yarianoe  with 
the  doctrine  that  entirety  of  the  contract  prevents  recovery  until  its  con- 
ditions have  been  fully  performed.  We  will  quote  from  one  of  them,  to 
illustrate  the  principle. 

In  the  case  of  Trowbridge  v.  Barrett,  80  Wis.  661 ,  Judge  Lyon  usee  the 
following  language : 
"^104  *"  Although  the  contract  for  manufiBtcturing  and  setting  up  the  en- 
gine and  boiler  was  not  in  all  respects  fully  performed  by  the 
plaintiff,  yet  it  was  performed  except  in  some  minor  particulars,  and 
the  defendant  has  accepted  the  same,  and  used  them  constantly  ever 
since  they  were  set  up ;  thus  deriving  substantial  benefit  from  the  labor 
and  expenditure  of  the  plaintiffs  thereupon.  Thtire  is  no  arbitrary  rule 
of  law  which,  in  violation  of  every  principle  of  natural  justice,  defeats 
the  plaintifis'  right  of  recovery  in  such  case,  and  permits  the  defendant 
to  enjoy  the  fruits  of  such  labor  and  expendituree  without  making  remu- 
neration therefor.  The  defendant  had  the  right  to  recoup  all  damages 
sustained  by  reason  of  the  failure  of  the  plaintiffs  to  fully  perform  their 
contract  with  him." 

The  principle  of  these  cases  is  the  same  enunciated  in  Britton  v. 
Turner,  and  embodied  in  the  instruction  complained  of  by  the  plaintifE 
in  error. 

We  insist  that  the  majority  of  the  later  deciaionB  sustain  thb  rule. 
This  rule  wrongs  neither  party.  The  beet  reasoning  approves  it.  It 
does  exact  justice  to  both. 

ft 

Valentine,  J.  This  action  was  commenced  in  a  justice's  court  by 
Jeremiah  Baker  against  Solomon  Duncan,  to  recover  $48.40,  which  he 
claimed  to  be  due  for  59  days'  work.  Judgment  was  rendered  in  the 
justice's  court  in  favor  of  Baker  for  $19.90,  and  costs,  and  Duncan  then 
appealed  to  the  district  court.  In  the  district  court  judgment  was  again 
rendered  in  favor  of  Baker  for  $19.90  and  costs,  and  Duncan  then  brought 
the  case  to  this  court  for  review.  It  would  seem,  from  the  evidence  in 
the  case,  that  Duncan  hired  Baker  to  work  for  him  for  seven  months,  at 
$15  per  month;  that  Baker,  under  the  contract,  worked  for  him  only  59 
days,  and  then  quit,  and  (as  Duncan  claims)  without  any  reasonable  ex- 
cuse therefor;  that,  during  the  time  that  Baker  worked  for  Duncan, 
Duncan  paid  Baker  $9.60  on  his  work,  and  afterwards  refused  to  pay 
him  anything  more.  Duncan  claims  that  Baker  is  not  entitled  to  recover 
anything  for  his  work ;  and  this  he  does  upon  the  ground  that 
*105  *the  contract  under  which  Baker  did  the  work  was  an  entire  con- 
tract; that  under  such  a  contract  there  can  be  no  ajsportjorim^iil;  and 
therefore  that,  as  Baker  quit  work  before  the  time  for  him  to  do  so  under 
the  contract  had  arrived,  and  without  any  reasonable  excuse  therefor,  he 
cannot  now  recover  for  what  work  he  actually  did  under  the  contract. 

There  are  many  authorities  which  sustain  this  claim  of  the  plaintiff 
in  error,  Duncan.    Indeed,  nearly  all  the  old«r  authoritieedo;  but  we 
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think  a  majority  of  the  later  and  better-reaeoned  cases  sustain  the  contrary 
doctrine. 

Mr.  Parsons,  in  his  work  on  Contracts,  speaking  of  entire  contracts, 
says:  ''So,  too,  if  one  party,  ^thout  the  fault  of  the  other,  fails  to  per- 
form his  side  of  the  contract  in  such  a  manner  as  to  enable  him  to  sue 
upon  it,  still,  if  the  other  party  have  derived  a  benefit  from  the  part  per- 
fonned,  it  would  be  unjust  to  allow  him  to  retain  that  without  paying 
RDything.  The  law,  therefore,  generally  implies  a  promise  on  his  part 
to  pay  such  a  remuneration  as  the  benefit  conferred  upon  him  is  reason- 
ably worth;  and  to  recover  that  quantum  of  remuneration  an  action  of 
inddntalns  assumpsit  is  maintainable."    2  Pars.  Cont.  (6th  Ed.)  523. 

Many  authorities  may  be  found  to  sustain  the  foregoing  proposition 
of  Mr.  Parsons,  and  to  sustain  it  in  all  its  various  aspects.  Thus,  au- 
thorities may  be  found  to  sustain  it  with  reference  to  contracts  of  sale; 
contracts  to  do  some  specific  labor  upon  real  estate,  as  building  or  re- 
pairing houses,  etc. ;  contracts  to  do  some  particular  labor  upon  personal 
property,  as  making  or  repairing  specific  articles  of  personal  property; 
and  contracts  for  personal  services.  The  leading  case  which  sustains  the 
forcing  proposition  with  reference  to  contracts  for  personal  services  is 
the  case  of  Britton  v.  Turner,  6  N.  H.  481.  That  was.  an  action  of  tn- 
debiiatas  asgwmpmt,  with  a  qiundmn  meruU  count  for  work  and  labor  per- 
fonned.  The  plaintiff  had  contracted  to  work  for  the  defendant  for  one 
year  for  the  sum  of  one  hundred  dollars;  but  he  left  the  defendant's  em- 
ployment after  working  for  him  for  only  about  nine  montha,  with- 
*106  out  the  consent  of  the  defendant,  and  with'^out  good  cause.  It 
was  held,  however,  that  he  might  recover  on  the  qiMnttmi  meruit 
count,  notwithstanding  his  failure  and  refusal  to  work  the  full  time  that 
he  had  agreed  to.  There  are  other  cases  directly  applicable  to  the  pres- 
ent case,  to  some  of  which  we  shall  hereafter  refer.  Mr.  Field,  in  his 
work  on  Damages,  says  that  "the  doctrine  now  generally  recognized  in 
case  of  part  performance  of  a  contract  for  personal  services  is  that  if  the 
employer  accepts  the  benefit  of  what  has  been  done,  whether  voluntarily 
or  firom  the  necessity  of  the  case,  the  employe  may  recover  according  to 
the  contract  price  for  what  has  been  done;  or,  where  he  is  to  receive  a 
iixed  sum  for  the  whole  work,  then,  in  the  proportion  which  the  work 
done  bears  to  the  whole  work;  or,  where  there  is  no  price  fixed,  then 
upon  a  qaamifaffn  vnendt;  from  which,  however,  there  must  be  deducted 
whatever  damages  may  have  resulted  to  the  employer  from  the  failure 
to  fully  perform  the  contract  by  the  employe. "  Field ,  Dam .  §  327 .  Mr. 
Field,  also,  after  commenting  upon  the  case  of  Britton  v.  Turner,  supraj 
and  speaking  of  the  argument  therein  contained  as  being  an  able  one, 
then  says  that  "the  tendency  of  the  decisions  seems  to  be  in  harmony 
with  the  views  thus  ably  set  forth."  Section  332.  He  flirther  says: 
''The  doctrine  of  Britton  v.  Turner  is  also  now  fully  or  partially  recog- 
nized in  Michigan,  Wisconsin,  Indiana,  Illinois,  Pennsylvania,  Maine, 
Texas,  Tttineesee,  Missouri,  New  York,  and  other  states.''  Section  384. 
''And  the  doctrine,  in  view  of  its  manifest  justice,  is  likely  to  grow  in 
&vor  until  it  becomes  universally  recognized.''    Section  836. 
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Mr.  Parsons  also  says:  ^'The  case  of  Britton  v,  Tomer,  6  N.  H,  481, 
resists  the  whole  doctrine  of  these  cases,  [previously  by  him  cited|]  and 
permits  the  servant  to  recover  on  a  j^tirm^um  memA.  His  righ(  to  recover 
ia  carefully  guarded  in  this  case  by  principles  which  seem  to  protect  the 
master  from  all  wrong,  and  to  require  of  him  only  .s^ch  payment  as 
is  justly  due  for  benefits  received  and  retained,  and  after  all  deduction 
for  any  damage  he  may  have  e^udtained  from  the  breach  of  the  contract. 
So  guarded,  it  might  seem  that  the  principles  of  this  case  are  bet- 
'^'lO?  ter  adapted  to  do  adequate  justice  to  both  parties,  and  *wrong  to 
neither,  than  those  of  the  numerous  cases  which  rest  upon  the 
somewhat  technical  rule  of  the  entirety  of  the  contract."  2  Pars.  CSont. 
(6th  Ed.)*88,  89.  The  following  cases  are  also  in  point:  Pirier  v. 
Nichols,  8  Iowa,  106;  MeClay  v.  Hedge,  18  Iowa,  66;  McAffwrty  v. 
Hale,  24  Iowa,  356;  Byerlee  v.  Mendel,  39  Iowa,  882;  Wolf  v.  Geir, 
48  Iowa,  889. 

In  the  case  of  McQay  v.  Hedge,  mjipra,  Judge  Dillon,  who  delivered 
the  opinion  of  the  court,  uses  tiie  following  language:  '^This  question 
was  settled  in  this  state  by  the  case  of  Pixley  .v.  NicholSi  8  Iowa«  106, 
which  distinctly  recognized  and  expressly  followed  the  case  of  Britten  v. 
Turner,  6  N.  H«  481 .  That  celebrated  case  has  been  criticised,  doubted, 
I  and  denied  to  be  sound.     It  is  frequently  said  to  be  good  equity,  but 

bad  law,  yet  its  principles  are  gradually  winning  their  way  into  profes- 
sional and  judicial  favor.  It  is  bottomed  on  justice,  and  ia  right  upon 
principle,  however  it  may  be  upon  the  technical  and  more  illiberal  rules 
of  the  common  law  as  found  in  the  older  cases."  18  Iowa,  68.  See, 
also,  Hillyard  v.  Crabtree,  11  Tex.  264;  Oa.rroll  v.  Welch,  26  Tex.  149; 
Hollis  V.  Chapman,  36  Tex.  1,  6.  In  the  last  case  cited  the  court  uses 
the  following  language:  "But  this  court,  by  a  succession  of  decisions, 
has  settled,  the  question  of  the  apportionability  of  contracts,  and  we  are 
inclined  to  follow  those  decisions  in  this  case,  [citing  the  above  and  other 
cases.]  In  the  last  case  the  court  says:  'The  doctrine  of  the  earlier  de- 
cisions, to  the  effect  that  where  the  contract,  in  cases  like  the  present, 
is  entire,  the  performance  by  the  employe  is  a  condition  precedent,  and 
he  has  no  remedy  until  he  has  fiilly  performed  his  part,  is  not  now  the 
recognized  doctrine  of  the  courts.'"  See,  also,  Lamb  v,  Brolaski,  38 
Mo.  51,  68;  Ryan  v.  Dayton,  26  Conn.  188;  Epperly  v.  Bailey,  3  Ind. 
73.  See,  also,  the  numerous  cases  cited  by  Mr.  Field  in  his  work  on 
Damages,  §  334,  note  24;  also  cases  cited  in  3  U.  S.  Dig.  (Ist  seriee,) 
621,  No.  2,390. 
The  weight  of  authority  at  the  present  time,  we  think,  is  unqueetioii- 
ably  against  the  doctrine  that  where  a  contract  ia  entire,  and  ooa- 
*108  sequently  not  apportionable,  and  has  been  *only  partially  per- 
formed, the  failing  party  is  not  entitled  to  recover  or  receive 
anything  for  what  he  has  actually  done.  It  will  perhape  be  admitted 
that  the  doctrine  has  been  overturned  with  respect  to  all  contracts  ex- 
cept those  for  personal  services;  and,  if  so,  then  there  is  not  much  of  the 
doctrine  left.  But  if  the  doctrine  is  to  be  abandoned  with  reference  to 
all  contracts  except  those  for  personal  services,  then  why  not  abandon 
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the  doctrine  altogelheir  ?  The  reason  nsuaUy  given  is  that  the  employer 
in  contracts  for  personal  services  has  no  choice  except  to  accept,  receive, 
An4  retain  the  services  already  performed,  while  in  other  contracts  he 
may  refuse  to  accept,  or  may  return  the  proceeds  of  the  partially-per- 
formed oontraot,  if  he  choose.  But  this  is  not  always,  nor  even  gener- 
ally, true  with  respect  to  other  contracts.  Suppose  a  miller  purchases 
a  thousand  bushels  of  wheat  for  a  thousand  dollars,  the  wheat  to  be  de- 
livered within  one  month.  He  receives  the  wheat  as  it  is  delivered,  and 
grinds  it  into  flour.  When  the  vendor  has  delivered  500  bushels  he  re- 
ftises  to  deliver  any  more.  What  choice  has  the  miller,  except  to  retain 
what  he  has  already  received?  This  kind  of  supposition  will  also  apply 
to  the  purchase  and  sale  of  all  other  kinds  of  articles,  where  the  pur- 
chaser on  receiving  them  changes  their  character  so  that  he  cannot  re- 
turn them.  Or  suppose  that  an  owner  of  real  estate  employs  a  man  to 
build  or  repair  some  structure  thereon  for  a  gross  but  definite  sum,  the 
owner  of  the  real  estate  to  furnish  the  materials,  or  a  portion  thereof,  in 
case  of  building,  and  either  to  furnish  them  in  case  of  repairing,  and 
the  job  is  only  half  finished,  what  choice  has  the  owner  of  the  real  es- 
tate with  reference  to  retaining  or  returning  the  proceeds  of  the  work- 
man's labor?  This  kind  of  supposition  will  also  apply  to  all  kinds  of 
work  done  on  real  estate,  and  wiU  often  apply  to  work  done  on  personal 
property.  Of  course,  in  all  cases  where  the  employer  can  refuse  to  ac- 
cept the  work,  and  does  refuse  to  accept  it,  or  returns  it,  he  is  not  bound 
to  pay  for  it  unless  it  exactly  corresponds  with  the  contract;  but  where 
he  receives  it  and  retains  it,  whether  he  retains  it  from  choice  or 
*109  fix)m  ne*ce8sity,  he  is  bound  to  pay  for  the  same  what  it  is  rea- 
sonably worth,  less  any  damage  that  he  may  sustain  by  reason 
of  the  partial  non-fulfillment  of  the  contract.  Of  course,  he  is  not 
bound  to  pay  anything  unless  the  work  is  worth  something,  unless  he 
receives  or  may  receive  some  actual  benefit  therefrom;  and,  where  he  re- 
ceives or  may  receive  some  actual  benefit  therefrom,  he  is  bound  to  pay 
for  such  benefit,  (and  only  for  such  benefit,)  within  the  limitations  here- 
inbefore mentioned. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Bbbttun  Crafsteb  v.  Stephen  D.  Williams. 

July  Term,  1878. 

1.  Pleadings ;  Beply  to  Beply :  Supreme  Court.  Where  the  pleadings  in 
an  action  of  replevin  consisted  of  a  petition  by  the  plaintiff,  an  answer 
by  the  defendant,  a  reply  by  the  plaintiff,  and  a  rejoinder  or  reply  to  the 
reply  by  the  defendant,  and  the  partiea  at  the  trial  admitted  that  all  the 
facts  stated  in  all  the  pleadings,  except  those  stated  in  the  defendant's 
reply,  were  true,  and  then  voluDtarily  and  without  objection  submitted 
the  case  to  the  court  upon  the  truth  or  falsity  of  the  allegations  set  forth 
in  the  defendant's  reply,  and  the  defendant,  without  objection,  introduced 
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evidence  to  prove  the  facts  allied  in  his  reply,  and  the  plaintiff  intro- 
duced evidence  to  disprove  the  same,  and  the  court,  upon  the  admiasions 
and  the  evidence  thus  introduced,  found  generally  in  favor  of  the  defend- 
ant and  against  the  plaintiff,  and  rendered  judgment  accordingly,  held, 
that  the  supreme  court  will  not  reverse  said  judgment  merely  b^use  the 
statutes  of  Kansas  do  not  provide  for  or  recognize  any  such  thing  as  a  re- 
joinder or  a  reply  to  a  reply. 

2.  Chattel  Mortgage:  Fraud.    Where  it  is  shown  by  admissions  and  evi- 
dence that  the  parties  to  a  certain  chattel  mortgage  executed  and  received 
the  same  for  the  purpose  of  placing  the  mortgaged  property  beyond  the 
reach  of  certain  creditors  of  the  mortgagor,  and  the  debt  for  which  the 
mortgage  was  given  was  already  amply  secured  by  a  mortgage  on  real 
*110    estate,  and  the  chattel  mortgagor  con'i'tinued  to  hold  the  possession  of 
the  personal  property  mortgaged,  T^ld,  that  a  pretty  strong  case  of 
ftaud,  as  against  the  parties  to  said  chattel  mortgageand  in  favor  of  said 
creditors,  is  made  out.^ 

Error  from  Cowley  district  court. 

The  case  is  stated  in  the  opinion. 

Webb  &  WAbf  for  plaintiff  in  error. 

Hackney  &  McDoTicdd,  for  defendants  in  error. 

The  pleadings  of  the  defendants  in  the  court  below  were  fdlly  suffi- 
cient to  support  its  finding  and  judgment.  Strohm  v.  H%yes,  70  111. 
41.  The  question  of  their  sufficiency,  being  raised  for  the  first  time 
here,  will  not  be  r^arded  favorably.     Moody  v.  Arthur,  16  Kan.  419. 

The  finding  and  judgment  of  the  district  court  were  correct,  and  are 
amply  sustained  by  the  evidence,  which  shows  that  1700  worth  of  real 
estate,  and  ^60  woi^h  of  personal  property,  were  mortgaged  by  the 
Jacksons  to  Crapster,  to  secure  the  payment  of  a  l^gal  debt  of  only  $240, 
and  that  said  chattel  property  was  so  mortgaged  for  the  express  purpose 
of  placing  it  beyond  the  reach  of  the  defendants  Shales  and  Harmon, 
and  that  Crapster,  through  his  agent,  Alexander,  had  full  notice  of  such 
purpose.  Crapster  was  therefore  not  a  mortgagee  in  good  faith,  and  en- 
titled to  protection;  but,  on  the  contrary,  was  a  party  to  the  fraudulent 
intent  of  the  Jacksons.  Strohm  v.  Hayes,  70  111.  41;  Phillips  v.  Reitz, 
16  Kan.  396. 

Valentine,  J.  This  was  an  action  of  replevin.  The  pleadings  con- 
sisted of  a  petition  by  the  plaintiff,  an  answer  by  the  defendant,  a  reply 

^A  chattel  mortgage  is  fraudulent  where  the  mortgagee  is  allowed  to  retain  pos- 
session,  and  to  appropriate  the  proceeds  of  the  mortgaged  property  to  his  own  use. 
Potts  V.  Hart,(K  Y.)  IN.  E.  Rep. 605;  FirstNat.  Banit  v.  Comfort, (Dak^ 38  N.  W. 
Rep.  855;  Bannon  y.  Bowler,  (Minn.)  26  K.  W.  Rep.  237;  Anderson  v.  Patterson, 
(Wis.)  25  N.  W.  Rep.  541:  Marsh  v.  Burley,  (Neh.)  18  N.  W.  Rep.  279;  Winehurgh 
V.  Schaer,  (Wash.  T.)  5  Pac.  Rep.  299:  Leser  v.  Glaser,  82  Kan.  640;  S.  0. 4  Pac. 
Rep.  1026;  Wilcox  y.  Jackson,  (Colo.)  4  Pac.  Rep.  966;  Speigelberff  y.  Hersch,  (N. 
M.)  4  Pac.  Rep.  705;  but  see  contra,  Meyer  v.  JSyans,  (Iowa,)  28  N.  W.  Rep.  886; 
Sperry  V.  Ethridge,  (Iowa,)  19  N.  W.  Rep.  667;  Clark  y.  Hyman.  (Iowa,)  7  N.  W.* 
Rep.  886.  It  is  not  fraudulent  where  the  mortgagor  holds  possession  and  realises 
as  agent  of  the  mortgagee,  with  the  purpose  oi  applying  tne  proceeds  in  liqoida- 
tion  of  the  mortgage  debt,  Wilcox  y.  Jackson,  (Colo.)  4  PactRep.  966;  or  where 
the  mortgage  oontains  a  proyision  for  the  preseryatlon  of  the  secarity,  JafPray  ▼. 
Qreenbaum,  (lowa^)  20  If.  W.  Rep.  776. 
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by  the  plaiDiiff,  and  a  rejoinder  or  reply  to  the  reply  by  the  defendant. 
At  the  trial  in  the  district  court  the  parties  admitted  that  all  the 
*111  facts  allied  in  '''all  the  pleadings,  except  those  alleged  in  the  re- 
ply to  the  rei^y,  were  true.  The  defendant  then  introduced  evi- 
dence to  prove  the  &ct8  alleged  in  his  reply,  and  the  plaintiff  introduced 
evidence  to  disprove  the  same.  The  court,  upon  the  admissions  and 
upon  the  evidence  thus  introduced,  found  generally  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  and  rendered  judgment  accordingly. 
The  plaintiff  then  moved  the  court  for  a  new  trial  upon  the  ground  "that 
said  judgment  was  contrary  to  law  and  contrary  to  the  evidence."  The 
court  overruled  the  motion,  dnd  the  plaintiff  now  brings  the  case  to  this 
court. 

The  plaintiff  raises  two  questions  in  this  court.  He  claims:  ^'  (1)  The 
answer  does  not  state  iieicts  sniBcient  to  constitute  a  defense;  (2)  the  judg- 
ment is  not  supported  by  sufficient  evidence." 

1.  The  answer  contained  two  defenses:  (1)  A  general  denial;  (2)  that 
the  property  in  controversy  was  the  property  of  Adaline  Jackson;  that 
the  defendant  found  it  in  her  possession,  and,  as  constable,  levied  upon 
it,  and  held  it  by  virtue  of  an  execution  issued  by  a  justice  of  the  peace 
against  the  property  of  said  Adaline  Jackson,  on  a  judgment  rendered  by 
such  justice  in  favor  of  Kendrick  Harmon  and  Lewis  C.  Shales,  and 
against  said  Adaline  Jackson.  £ither  of  these  defenses  was  unquestion- 
ably sufficient. 

2.  Does  the  evidence  support  the  "judgment"  and  the  finding  of  the 
court  below?  We  think  it  does,  and  certainly  we  cannot  say  that  it  does 
not.  It  must  be  remembered  that  the  parties  voluntarily  submitted 
their  case  to  the  court  below  upon  the  truth  or  falsity  of  the  allegations 
set  forth  in  the  reply  of  the  defendant  to  the  reply  of  the  plaintiff.  That 
this  was  a  novel  proceeding  can  make  no  difference  now.  Both  parties 
consented  to  it,  both  parties  proposed  it,  and  neither  party  at  any  time 
objected  to  it.  Although,  under  the  Code  or  other  statutes,  there  can 
be  no  such  thing  in  replevin  as  a  rejoinder  or  as  a  reply  to  a  reply,  yet, 
as  both  parties  in  the  court  below  treated  such  reply  as  l^;al  and  valid, 

and  submitted  their  case  to  the  court  bdow  upon  the  truth  or 
*112    ^falsity  of  its  allegations,  we  shall  also  treat  such  reply  as  l^al 

and  valid.  We  shall  treat  the  allegations  contained  in  said  reply 
the  same  as  though  they  were  contained  in  the  defendant's  answer,  and 
in  response  to  proper  allegations  in  the  plaintiff's  petition.  It  appears 
from  the  petition,  answer,  and  plaintiff's  reply  that  the  property  in  con- 
troversy once  belonged  to  said  Adaline  Jatdcson;  that  she  mortgaged  it 
to  the  plaintiff,  Brettun  Crapster,  to  secure  the  payment  of  a  certain  note 
for  $300;  that  she  still  retained  the  possession  of  the  property;  and  that, 
while  the  property  was  so  in  her  possession,  the  defendant,  as  constable, 
levied  upon  it,  and  took  it  into  hi&  possession  as  aforesaid.  The  defend- 
ant's  reply,  after  denying  all  the  allegations  of  the  plaintiff's  reply,  al- 
lied as  follows: 

''Defendant  avers  that  the  said  chattel  mortgage,  in  said  reply  of  plain- 
tiff mentioned,  is  iraudulent  and  void,  and  was  executed  by  the  said 
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Adaline  Jackson  for  the  sole  purpose  of  defrauding,  hindering,  and  de- 
laying her  creditors,  and  to  prevent  her  said  creditors,  Lewis  C.  Shales 
and  Kendrick  Harmcm,  in  defendant's  answer  mentioned,  from  collect- 
ing the  amount  of  their  said  claim  against  her  by  law;  that  she  was  not 
indebted  to  the  plaintiff  in  the  sum  of  1300,  nor  in  any  other  sum;  that 
the  said  sum  of  $300,  in  plaintiff's  reply  mentioned,  was  the  debt  of  one 
Andrew  Jackson  to  the  plaintiff,  and  arose  from  $200  loaned  by  the 
plaintiff  to  the  said  Andrew  Jackson  for  the  purpose  of  entering  in  the 
U.  S.  land-office  the  said  Andrew  Jackson's  farm,  the  N.  B.  i  of  section 
9,  township  30  south,  of  range  4  east,  in  said  county,  and  $100  for  ex- 
penses of  entering,  and  interest  on  the  $200  for  one  year  in  advance; 
that  the  said  loan  was  made  under  the  agreement  between  the  said  An- 
drew Jackson  and  the  plaintiff  that  said  plaintiff  should  take  a  mort^i^age 
on  the  said  land  for  his  only  security  for  said  loan;  that  the  said  Andrew 
Jackson,  with  his  wife  Adaline  Jackson,  did  execute  to  the  said  plaintiff 
such  mortgage  on  said  land,  to  secure  the  payment  of  the  said  $800  ac- 
cording to  said  agreement;  that  said  land  was  worth  $600,  and  is  ^mple 
security  for  the  said  $800;  that  said  property  described  in  said  chattel 
mortgage  was  the  sole  property  of  the  said  Adaline  Jackson;  and  that 
the  plaintiff  well  knew  aU  the  above-recited  fiicts  at  the  time  the  said 

chattel  mortgage  was  executed." 
'*'113     *We  thiTik  the  evidence  proved  the  allegations  of  the  defendant's 

reply.  The  testimony  of  Andrew  Jackson  himself  would  tend  to 
prove  the  following  facts:  Jackson  borrowed  $230,  not  to  exceed  $240, 
of  the  plaintiff,  and  gave  his  note  therefor  payable  in  one  year  for  $300 ; 
the  excess  over  $230  or  $240  being  for  interest.  With  this  money  Jack- 
son entered  his  land  at  the  United  States  land-office,  and  then  gave  a 
mortgage  on  the  land  to  secure  the  payment  of  said  note.  The  land  was 
worth,  at  the  time,  about  $700.  Nothing  was  said,  at  the  time  the 
money  was  borrowed,  about  giving  any  other  security.  Afterwards, 
Jackson  and  his  wife,  said  Adaline  Jackson,  ascertained  that  said  Shales 
and  Harmon  were  likely  to  take  the  personal  property  of  the  Jacksons 
to  pay  said  claim  of  Shales  and  Harmon,  and  the  Jacksons  desired  to  do 
something  to  prevent  it.  They  consulted  with  the  agent  of  the  plaintiff 
concerning  the  matter,  and  such  agent,  whom  we  shall  designate  as  A., 
advised  them  to  mortgage  it  to  the  plaintiff.  A  portion  of  Jackson's  tes- 
timony is  as  follows:  "My  wife  was  present,  and  A.  and  I  then  talked 
about  the  Shales  and  Harmon  matter,  and  about  how  we  could  keep 
them  from  taking  the  personal  property  to  pay  their  judgment.  A.  ad- 
vised that  we  mortgage  it  to  the  plaintiff.  I  asked  him  if  Shales  and 
Harmon  could  then  take  it,  and  he  said,  'No.'  He  said  that,  as  the 
land  was  an  upland  claim,  plaintiff  ought  to  have  more  security.  We 
concluded  to  mortgage  it,  and  A.  drew  up  the  chattel  mortgage  I  have 
been  speaking  of,  and  we  signed  it."  '  This  chattel  mortgage  was  given 
as  additional  security  for  the  payment  of  said  $300  promissory  note.  It 
included  the  property  in  controversy ;  and  included  in  the  aggregate, 
according  to  Jackson's  testimony,  about  $960  worth  of  personal  prop- 
erty.    This,  we  think,  makes  out  a  pretty  strong  case  of  fraud  against 
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the  Jackflons  and  against  fhe  plaintiff,  and  in  favor  of  said  Shalel  and 
Hannon,  who  were  then  the  creditors  of  Mrs.  Jackson,  And,  as'  the 
court  below  found  generally  in  &vo(r  of  the  defendant  and  against  the 
plaintiff,  it  makes  no  difierence  now  that  said  agent,  A.,  and  said 
*114  Jackson  ''both  stated  under  oath  '''that  the  chattel  mortgage  tras 
,  executed  in  good  &ith  and  with  no  fraudulent  intent."  The 
court  believed  ihejacts  as  ^taied  in  detaU  by  Jackaon.  Nor  can  it  make 
any  difference  that  the  judgment  on  the  claim  of  Shales  and  Harmon 
had  not  yet  been  rendered  when  said  chattel  mortgage  was  executed. 
The  claim  existed,  and  it  is  about  as  great  a  fraud  to  attempt-to  defeat  a 
JTist  daim  not  in  judgment  as  it  is  to  defeat  one  evidenced  by  a  judg- 
ment. As  strongly  supporting  the  doctrine  of  this  case,  we  would  refer 
to  Phillips  V.  Reitz,  16  Kan.  396;  and  Strohm  v.  Hayes,  70  Sl^  41. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Joseph  Hannum  v.  Isaac  Nobbis. 
July  Term,  1878. 

1.  Justices  of  the  Peace :  Liability :  Issuing  Writ  of  Beplevin  with*- 

oat  Bond.  Where  a  justice  of  the  peace  issues  a  writ  to  replevin  the 
property  of  a  defendant  before  any  undertaking  has  been  executed  or 
filed  in  his  office,  and  under  such  writ  the  constable  seizes  the  defend- 
ant's  property  mentioned  in  the  writ,  and  takes  it  from  him,  T^ldf  that 
the  justice  makes  himself  liable  to  said  defendant  by  so  issuing  said  writ 
prior  to  the  execution  or  filing  of  such  undertaking,  (Qen.  St.  791,  6  70,) 
and  that  an  action  accrues  in  favor  of  such  defendant,  and  against  the 
justice,  just  as  soon  as  the  constable  seizes  the  defendant's  property.^ 

2.  — : :  Subsequent  Security-   And  further  held  tha.t,  although  the 

plaintiff  in  the  action  of  replevin  may  afterwards  appear  before  the  jus- 
tice, and  deposit  with  the  justice  a  sufficient  amount  of  money  to  secure 
the  defendant,  and  may  afterwards  execute  and  file  with  the  justice  a 
SQfScient  undertaking,  and  the  defendant  may  afterwards  make  a  special 
appearance  in  the  replevin  case  to  contest  the  jurisdiction  of  the  justice, 
and  may  afterwards  appeal  the  case  to  the  district  coilrt,  still  the  justice 
will  remain  liable  to  the  tlefendant  in  damages  for  all  injuries  sustained 
by  the  defendant  by  reason  of  the  wrongful  issue  of  said  writ. 

*115    '^'Error  from  Nemaha  district  court* 

'  See  Connelly  v.  Woods,  81  Kan.  859;  8.  C.  2  Pac.  Hep.  778. 

A  Justice  is  liable  if  he  issues  a  warrant  where  none  should  issue,  or  a  warrant 
erroneons  in  sobstanee  or  form,  Teal  v.  Fissel,  28  Fed.  Rep.  851;  bui  not  for  the 
inuing  of  a  process  under  a  yoid  municipal  ordinance,  Henke  v.  McOord,<lowa,)  7 
N.  W.  Rep.  628.  See.  also,  Evarts  v.  Kiehl,  (N.  Y.)  6  I^.  E.  Rep.  592;  Lewin  v. 
Uzuber,  (Md.)  4  Atl.  Rep.  285;  Jones  v.  Brown,  (Iowa,)  6  N.  W.  Rep.  140;  Cham- 
berlain ▼.  Glayion,  (Iowa,)  9  K.  W.  Rep.  287. 


96  KANSAS  BBPOfilS. 

The  oase  is  stated  in  the  opinion, 

J.  E,  Taylor^  for  plaintiff  in  error. 

Norris  oould  not  have  been  in  any  ^y  damaged,  because -money  had 
been  deposited  as  security  in  double  the  value  of  the  property  seized. 
At  and  before  the  trial  a  suflScient  bond  had  been  executed  and  filed ; 
and,  moreover,  the  justice  is  not  liable  unless  it  be  shown  that  he  acted 
corruptly.  Yates  v.  Lansing,  5  Johns.  287;  Howe  v.  Mason,  14  Iowa, 
511;  aark  v.  Spicer,  6  Kan.*440;  21  U.  8.  Dig.  14,  and  cases  there 
cited.  The  justice  had  the  power  to  order  a  new  bond  to  be  given  be- 
fore the  trial.  This  bond  would  take  effect  as  of  the  date  of  the  old 
bond,  even  though  the  old  bond  was  absolutely  void.  Drake,  Attachm» 
p.  150,  and  Branch  of  State  Bank  v.  Morris,  18  Iowa,  136.  The  giv- 
ing of  a  bond  is  not  essential  to  jurisdiction.  Powers  v.  Reed,  19  Ohia 
St.  196. 

Simon  CbntoeS,  for  defendant  in  error. 

A  justice  of  the  peace  cannot  acquire  jurisdiction  in  replevin  until  an 
affidavit  and  an  undertaking  have  been  executed,  as  provided  for  in  sec- 
tion 57  of  the  replevin  act.  He  has  no  judicial  discretion  in  this  mat- 
ter, but  must  comply  with  the  requirements  of  the  statute  in  this  respect. 
Otherwise  he  becomes  liable  to  the  penalties  prescribed  in  section  70  of 
said  act.  No  bond  was  filed  before  the  writ  was  issued;  for  what  coun- 
sel for  plaintifi^in  error  calls  a' bond  was  in  fact  no  bond,  since  it  had 
no  signature  thereto.  Here  there  was  nothing  to  amend.  Shamokin 
Bank  v.  Street,  16  Ohio  St.  9.  The  deposit  of  money  as  security,  not 
being  provided  for  by  the  statute,  availed  nothing  as  security  to  the  de- 
fendant. Justices'  courts  being  courts  of  limited  jurisdiction,  in 
*116  a  *case  like  the  present  one  the  jurisdiction  in  the  appellate  court 
is  derived  from  the  jurisdiction  of  the  inferior  court.  If  the  in- 
ferior court  had  no  jurisdiction,  the  appellate  court  cannot  acquire  it  by 
the  appeal.     Nichol  v.  Patterson,  4  Ohio,  204. 

Valentine,  J.  This  was  an  action  brought  by  Isaac  Norris  against 
Joseph  Hannum,  a  justice  of  the  peace,  for  damages  allied  to  have  been 
sustained  by  reason  of  the  wrongful  issue  of  a  summons  and  writ  of  re- 
plevin. 

In  a  justice's  court  in  this  state  the  summons  and  the  writ  of  replevin 
in  an  action  of  replevin  are  substantially  one  and  the  same  writ.  Both 
are  issued  at  the  same  time  and  on  the  same  piece  of  paper;  the  sum- 
mons portion  coming  first,  and  the  order  to  seize  the  property  coming 
afterwards,  as  an  addendum  to  the  summons.  Justices'  Q>de,  §  58.  This 
writ  of  summons  and  replevin  is  not  issued  until  a  certain  afiidavit  and 
a  certain  undertaking  are  executed  and  filed  with  the  justice.  See  said 
section  58.  Section  57  of  the  Justices'  Code  also  provides  that  ''the  jus- 
tice shall  not  issue  a  summons"  in  replevin  "until  there  has  beeh  exe- 
cuted in  his  oflSce''  the  undertaking  above  mentioned.  Oen.  St.  788. 
And  section  70  of  said  Ck>de  provides  that  "if  any  justice  shall  issue  a 
writ  to  replevin  property  as  is  provided  by  this  act,  without  the  affidavit 
ind  tmdertaking  being  executed  and  filed  in  his  office  as  is  provided  in 
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thiB  article,  the  same  shall  be  set  aside  at  his  oosts,  amd  he  shall  be  UaUe 
in  datmagea  U>  the  pariy  injured.^    G^.  St.  791. 

The  justice  in  the  present  case,  however,  did  not  observe  these  roles, 
bat  issued  ''a  writ  to  replevin"  the  property  of  Norris  without  any  un- 
dertaking having  been  first  executed  or  filed  in  his  office.  Under  the 
writ  so  issued,  the  constable  seized  and  took  into  his  possession  the  prop- 
erty mentioned  in  the  writ,  to-wit,  ''one  iron-gray  mare,"  and  thereby  de- 
prived Norris  of  the  possession  and  use  thereof,  to  his  injury.  The 
*117  property  belonged  to  Norris.  Now,  under  said  statutes  we  *think 
that  Hannum,  the  justice,  became  liable  to  Norris  just  as  sooji  as 
the  constable  seized  the  property.  Hannum  committed  the  wrong  when  he 
issued  the  writ,  and  Norris  was  injured  when  his  property  was  seized  and 
taken  firom  him  by  the  constable.  Therefore  Norris'  cause  of  action  against 
Hannum  accrued  simultaneously  with  the  seizure  of  Norris'  property  by 
the  constable.  What  the  measure  of  Norris'  damages  might  be,  would, 
of  course,  depend  upon  the  subsequent  circumstances.  If  the  property 
had  been  immediately  returned  to  Norris,  and  if  the  replevin  proceedings 
had  been  immediately  set  aside  at  the  cost  of  the  plaintiff  in  replevin,  or 
at  the  cost  of  the  justice,  then  Norris'  damages  would  have  been  merely 
nominal.  But  if  Norris  lost  his  mare  entirely,  as  was  the  fact  in  this 
case,  and  lost  her,  not  by  the  final  judicial  determination  of  any  court 
of  competent  jurisdiction,  as  was  also  the  fiEust,  then  the  measure  of  his 
damages  would  be  at  least  the  value  of  the  mare.  For  the  purposes  of  this 
case,  we  shall  consider  said  writ  of  summons  and  replevin  as  perfect  in 
every  respect,  except  that  it  was  issued  before  any  undertaking  was  exe- 
cuted or  filed  with  the  justice;  but  such  was  not  the  case,  however.  It 
was  dated  and  issued  only  two  days  before  the  time  fixed  for  the  defend- 
ant to  appear  for  trial. 

The  defendant  in  the  present  case,  Hannum,  set  forth,  in  the  second 
defense  of  his  answer,  that  after  said  writ  of  summons  and  replevin  was 
issued,  and  before  trial  or  judgment,  the  plaintiff  in  replevin  deposited 
with  the  justice  a  sufficient  amount  of  money  to  secure  Norris,  and  aft- 
erwards executed  and  filed  with  the  justice  a  sufficient  undertaking.  As 
to  depositing  money  in  lieu  of  an  undertaking,  see  Shamokin  Bank  v. 
Street,  16  Ohio  St.  1,  9,  10.  He,  also,  in  said  second  defense,  speaks 
of  an  appearance  in  said  replevin  suit  by  Norris  as  follows:  ''That  at  the 
time  of  tiie  said  trial,  and  the  appearance  of  said  Norris  before  said  jus- 
tice," etc.;  and  "that,  after  the  appearance  of  said  plaintiff  and  defend- 
ant in  said  replevin  suit,"  etc.  Now,  he  does  not  tell  us  in  said 
*118  second  defense,  or  elsewhere,  what  kind  of  an  appearance  '*'Norris 
made  in  the  replevin  suit.  Norris'  counsel  in  this  court,  how- 
ever, says  that  it  was  a  special  appearance  to  contest  the  jurisdiction  of 
the  justice;  and,  as  nothing  appears  to  the  contrary,  we  shall  now  con- 
strue it  to  have  been  such.  But  would  it  make  any  difference  whether 
it  was  such  an  appearance,  or  a  general  appearance?  The  defendant  also 
tells  us  in  said  second  defense  that  Norris  appealed  said  replevin  suit  to 
the  district  court.  The  court  below  sustained  a  demurrer  to  said  second 
defense  on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
V.21K— 7 
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defense,  and  it  seems  to  us  that  the  ruling  of  the  court  below  was  oorrect. 
The  defendant  did  not  allege  that  the  property  belonged  to  the  plaintiff 
in  replevin,  or  that  it  was  given  to  him  in  the  replevin  action  by  the 
judgment  of  the  district  court,  or  by  the  final  determination  of  any  court, 
or  that  it  was  ever  returned  to  Norris,  or  that  Norris  ever  received  any 
compensation  therefor,  or  that  settlement  of  the  matters  connected  with 
the  replevin  of  said  property  had  ever  taken  place.  Indeed,  he  did  not 
allege  anything  that  would  be  a  complete  defense  to  the  plaintiff's  action, 
nor  anything,  even,  that  would  be  taken  or  received  in  mitigation  of 
damages. 

The  trial  in  the  court  below  was  on  the  issues  raised  by  the  plaintiflPs 
petition  and  the  defendant's  general  denial.  What  was  proved,  or  what 
was  disproved,  we  cannot  teU,  as  the  evidence  has  not  been  brought  to 
this  court.  As  the  finding,  however,  was  in  favor  of  the  plaintiff,  and 
against  the  defendant,  we  must  presume  that  all  the  allegations  of  the 
plaintiffs  petition  were  proved.  The  judgment  was  rendered  in  favor  of 
the  plaintiff  below,  and  against  the  defendant,  for  $80  and  costs,  and  there 
is  nothing  in  the  record  showing  the  judgment  to  beerroneouSi  and  there- 
fore it  will  be  aflSrmed. 

(All  the  justices  concurring.) 


*119  *  Jesse  Evans  and  another  v,  Oreen  Adams, 

July  Term,  1878. 

Statutory  Construction :  Live-Stook:  Jurisdiction:  Courts.  A. brought 
his  action  in  the  district  court  to  recover  of  E.  and  N.  8250,  for  an  al- 
leged violation  of  the  act  entitled  '*An  act  for  the  protection  of  stock 
from  disease,"  approved  February  26,  1867,  alid  of  the  amendments 
thereto.  Held,  the  acts  of  1872  and  1876.  amendatory  of  the  original 
act  of  1867,  are  to  be  taken  as  simply  a  portion  of  the  amended  act,  and 
not  as  independent  statutes;  and  held  that,  within  the  terms  of  section 
2  of  said  act  of  February  26,  1867>  the  district  court  had  no  jurisdiction 
of  the  subject-matter  in  controversy. 

Error  from  Reno  district  court. 

Action  originally  brought  by  Adams,  defendant  in  error,  against  Jesse 
Evans  and  Charles  D.  Ndson,  plaintiffs  in  error,  in  the  district  court  of 
Barbour  county,  and  the  venue  was  subsequently  changed  to  Reno  county , 
where  the  cause  was  tried  at  the  April  term,  1877,  of  the  district  court, 
and  judgment  rendered  in  favor  of  the  defendant  in  error,  Adams.  Plain- 
tiff in  the  court  below,  Adams,  based  his  cause  of  action  against  the  de- 
fendants below  on  an  allied  violation  by  said  defendants  of  the  act  of 
the  legislature  entitled  ''An  act  for  the  protection  of  stock  from  disease,** 
approved  February  26,  1867,  and  of  the  amendments  thereto;  claiming 
that  they  drove  and  herded  cattle,  known  as  Indian  or  Texas  catflei  from 
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the  ooniitry  Bonfh  of  Kansas,  upon  the  quarantine  grounds  situated  in 
Barbour  county,  between  June  1,  1876,  and  August  14,  1876,  which 
cattle  were  diseased  with  the  Texas  or  Spanish  fever;  that  said  disease 
was  communicated  to  eight  of  plaintiff's  cattle,  a  portion  of  which  died, 
to  the  damage  of  the  pkintiff  in  the  sum  of  1250.  Evans  and  Nelson 
bring  the  case  here  for  review. 
RuggleSy  ScM  &  Lyrm,  for  plaintifis  in  error. 
The  district  court  had  no  jurisdiction  of  the  subject-matter  of  this  ao* 

tion,  the  sole  power  to  try  such  causes  having  been  lodged  with 
*120    justices  of  the  peace.     '*'The  constitution  of  tJUs  state  (section  6, 

art.  8)  provides  that ''  the  district  courts  shall  have  such  jurisdiction 
in  their  respective  districts  as  may  be  provided  by  law."  The  law  (Dass. 
St.  1876,  I  1298,  p.  272)  has  provided  that  such  courts  ''shall  have 
original  jurisdiction  of  all  matters,  both  dvil  and  criminal,  not  othenom  pro- 
vided by  law."  Under  this  provision,  this  court  has  decided  that  the 
mere  granting  of  original  jurisdiction  in  ordinary  actions  to  other  tri- 
bunals does  not  of  itself  operate  to  exclude  the  district  court  from  exerds- 
ing  jurisdiction,  and  that  both  acts  may  stand, — ^both  tribunals  have  ju- 
risdiction. Henderson  v.  Kennedy,  9  Kan.  *165,  "^166;  Shoemaker  v. 
Brown,  10  Kan.  890,  et  teq.  These  decisions  are  based  upon  the  propo- 
sition that  the  legislature,  in  granting  jurisdiction  to  such  other  tribunals, 
had  neither  directly  nor  indirectly  given  such  other  tribunals  exduawe  ju- 
risdiction of  the  subject-matter  before  the  court;  and  that  the  court  could 
not,  for  the  purpose  of  depriving  the  district  court  of  the  original  juris- 
diction granted  by  this  statute,  add  a  term  to  the  act  of  the  legislature 
conferring  jurisdiction  on  such  other  tribunals,  which  the  legislature  had 
left  out.  But  we  submit  that  this  rule  has  no  application  to  cases 
arising  wholly  under  a  statute,  and  that,  even  if  it  did,  the  jurisdiction 
of  the  district  court  of  the  subject-matter  of  the  case  at  bar  is  not  sus- 
tained by  these  decisions,  nor  by  the  reasons  supporting  them;  because 
section  2  of  the  Texas-cattle  law  (Dass.  St.  1876,  §  6811 ,  p.  997)  spe- 
cificalljT  provides  that  '^justices  of  the  peace  within  their  respective  coun- 
ties shall  have  exduaioe  jurisdiction  of  all  cases  arumg  wnder  thia  act,^^  If, 
then,  the  case  at  bar  arises  under  this  Texas-cattle  act,  the  district  court 
had  no  jurisdiction  to  try  or  determine  the  same;  because  the  very  act 
that  gives  the  right  creates  the  liability  and  provides  the  remedy, — in 
express  terms  gives  exclusive  jurisdiction  to  another  tribunal  of  all  cases 

arising  under  it;  and  '*  exclusive  jurisdiction  is  that  which  gives 
*121    to  *one  tribunal  sole  power  to  try  the  cause."    Bouv.  Law  Diet. 

word  ^^Jurisdiction."  That  the  case  at  bar  arises  under  this 
Texas-cattle  act  cannot  be  questioned,  for  it  was  under  this  act  that  the 
plamtiff  prosecuted  his  suit;  it  is  under  this  act  the  defendants  are  liable, 
if  at  all;  and  it  was  wholly  and  entirely  under  this  act  that  the  court  be- 
low submitted  to  the  jury  the  question  of  the  plaintiffs  rights  and  de- 
fendants' liability. 
A.  A.  Hvrdf  for  defendant  in  error. 

Notwithstanding  the  fact  that  the  cause  of  action  is  based  upon  a  vio- 
lation of  what  is  commonly  known  as  the  ''Texas  cattle  law/'  it  is  based 
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only  upon  that  provision  of  the  supplement  to  the  original  act  which 
took  effect  March  27,  1§73,  and  which  was  to  ^'exempt  certain  territory 
from  the  operation  of  an  act  entitled  *  An  act  for  the  protection  of  stock 
from  disease,'"  (chapter  185,  Laws  1872,  as  amended  in  section  1,  c. 
133,  Laws  1876;)  and  the  petition  charges  that  the  defendants'  cattle 
were  Texas  cattle,  and  were  diseased  with  the  disease  commonly  known 
as  Texas  or  Spanish  fever,  and  that  defendants  drove,  or  permitted  to  be 
driven,  their  cattle  upon  the  premises  occupied  by  plaintiff,  and  thereby 
communicated  the  disease  which  occasioned  the  loss  for  which  suit  was 
brought.  An  act  of  the  legislature  must,  under  our  statute,  be  liberally 
construed,  and  not  only  as  to  any  particular  section,  but  as  to  the  entire 
act.  A  construction  of  the  Texas  cattle  law,  under  such  rules,  can  only 
limit  the  exclusive  jurisdiction  of  the  justice  to  the  criminal  portion  of 
the  statute,  as  was  evidently  intended  by  the  whole  tenor  of  the  act;  as 
that  portion  of  the  act  providing  for  the  recovery  of  damages  from  the 
owner  of  the  diseased  stock,  where  disease  had  been  communicated,  was 
merely  enacting  in  the  form  of  a  statute  a  remedy  already  existing  under 
the  common  law,  and  without  the  statute,  (excepting  that  portion  giv- 
ing a  lien  upon  the  cattle,  under  which  we  daim  nothing.)     Under  our 

rules  of  pleading,  the'  petition  states  the  facts  which  would  have 
*122    au*thorized  a  recovery  had  the  statute  never  been  enforced.     But 

even  if  the  jurisdictional  question  should  be  held  to  reach  so  far 
as  to  cover  an  action  for  damages  under  the  original  act  of  1867,  it  could 
not  be  claimed  to  cover  the  supplemental  act  exempting  certain  territory 
from  the  operation  of  said  law  with  the  proviso  that  the  party  causing 
damage  by  the  communication  of  disease  should  be  liable  for  such  dam- 
age; for,  had  the  proviso  of  the  second  section  of  the  supplemental  act 
been  left  out  entirely,  the  act  could  not  have  been  construed  so  as  to  ex- 
empt the  trespasser  from  his  common-law  liability,  the  damage  in  this 
case  having  been  done  by  the  defendant  driving  his  diseased  stock  upon 
the  premises  occupied  by  plaintiff,  and  thereby  communicating  disease 
to  plaintiff's  cattle.  The  liability  of  the  defendants  below  was  not^based, 
as  is  claimed  by  plaintiffs  in  error  in  the  second  clause  of  their  brief, 
upon  section  14  of  the  act;  but,  on  the  contrary,  was  based  wholly  upon 
section  2,  c.  195,  Laws  1872,  as  amended  by  section  1,  c.  133|  Laws 
1876. 

HoRTON,  C.  J.  Only  a  single  assignment  of  error  need  be  considered. 
This  relates  to  the  want  of  jurisdiction  of  the  subject-matter  of  the  action 
by  the  district  court.  Section  2  of  the  act  of  1867  provides  that  justices 
of  the  peace,  within  their  respective  counties,  shall  have  exclusive  juris- 
diction of  all  cases  arising  under  the  act.  Gen.  St.  1014.  An  examina- 
tion of  the  provisions  of  the  constitution  of  the  state  clearly  establishea 
the  fact  that  this  authorization  of  jurisdiction  is  not  in  contravention  of 
that  instrument.  Section  9,  art.  3,  declares  that  two  justices  of  the  peace 
shall  be  elected  in  each  township,  whose  term  of  office  shall  be  two  years, 
and  whose  powers  and  duties  shall  be  prescribed  by  law.  Section  6  of 
the  same  article  provides  that  the  district  courts  shall  have  such  jurLs- 
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diction  in  their  respective  districts  as  provided  by  law;  and  section  1  of 

the  act  ''concerning  district  courte"  empowers  such  courts  with 
^128    original  jurisdiction  of  all  matters,  *botii  civil  and  criminal,  not 

oOienmse  provided  by  law*  Gen,  St.  304;  Henderson  v.  Kennedy, 
9  Kan.  *165.  The  conclusion  is  necessarily  reached  that  justices  of  the 
peace  have  the  exclusive  jurisdiction  of  cases  arising  under  the  said  act 
of  1867,  and  are  the  sole  officers  or  tribunals  to  try  the  same. 

To  avoid  this  deduction,  counsel  for  defendant  in  error  insists — Mrsty 
as  that  portion  of  the  act  providing  for  the  recovery  of  damages  from  the 
owner  of  the  diseased  stock,  where  such  disease  has  been  communicated 
to  other  cattie,  was  merely  enacting  in  the  form  of  a  statute  a  remedy 
already  existing  under  the  common  law,  the  provision  of  the  act  con- 
ferring exclusive  jurisdiction  on  justices  of  the  peace  does  not  apply  in 
civil  actions;  second^  that,  if  the  exclusive  jurisdiction  of  justices  reached 
so  &r  as  to  include  actions  for  damages  under  the  original  act  of  1867^ 
it  would  not  include  causes  of  action  founded  upon  the  supplemental  act 
of  1872,  as  amended  by  the  act  of  1876. 

In  answer  to  the  first  objection,  it  is  sufficient  to  say  that  the  legisla- 
ture, within  the  limits  of  the  constitution,  has  the  authority  to  determine 
the  forum  which  shall  try  and  decide  cases;  and,  when  that  forum  has 
exclusive  jurisdiction,  suitors  cannot  seek  other  tribunals  to  obtain  rem- 
edies for  their  wrongs.  But  further,  in  this  case,  independent  of  the  act 
of  1867,  as  amended,  the  defendant  in  error  had  no  standing  in  court 
under  his  petition.  The  cause  was  tried  under  this  law.  The  court  re* 
ferred  to  its  sections  as  establishing  the  rule  of  evidence  to  be  followed, 
and  all  the  instructions  were  based  on  its  provisions.  The  petition  con- 
tained no  allegation  of  negligence^against  plaintiffs  in  error;  no  statement 
that  they  knew  their  cattle  were  diseased,  or  even  that  they  ought  to 
have  had  such  knowledge. 

In  reply  to  the  second  objection  against  the  exclusive  jurisdiction  of 
the  justices,  we  must  hold  that  the  acts  of  1872  (chapter  195,  Laws  1872) 
and  1876  (chapter  138,  Laws  1876)  are  simply  a  portion  of  the  original 
act  of  1867,  and  not  independent  statutes.     Burgess  v.  Railroad  Ck).,  18 

Kan.  63. 
*124    *The  titie  of  the  act  of  1872  is  "  An  act  to  amend  an  act  entitied 

*An  act  for  the  protection  of  stock  from  disease,'"  approved  Feb- 
ruary 26,  1867;  and  the  titie  of  the  act  of  1876  is  "  An  act  to  amend  sec- 
tion 2  of  chapter  195  of  Laws  1872."  So,  if  these  acts  are  to  be  con- 
strued as  separate  and  independent  statutes,  instead  of  being  taken  as 
simply  a  portion  of  the  amended  act,  and  the  whole  as  a  single  statute, 
then  the  acts  of  1872  and  1876  are  unconstitutional  and  void,  as  the 
subject-matter  therein  contained  is  not  expressed  in  the  tities  to  the  acts. 
Section  16,  art.  2,  Const.;  Swayze  v.  Britton,  17  Kan.  625;  Sedgwick 
Co.  V,  Bailey,  13  Kan.  *600. 

Resorting  to  the  rule  that  the  acts  amending  sections  of  a  prior  act  are 
to  be  treated  as  a  single  statute,  the  provision  of  exclusive  jurisdiction  in 
section  2  of  the  act  of  1867  is  not  only  applicable  to  all  cases  arising 
under  that  act,  but  to  the  acts  amendatory  thereof,  passed  in  1872  and 
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1876.  This  result  disposes  of  the  case  here,  and  will  cause  its  dismissal 
in  .the  inferior  court,  and  we  decline  now  to  pass  upon  the  other  ques- 
tions presented  by  counsel  in  their  briefs. 

The  judgment  of  the  district  court  must  be  reversed,  and  that  court 
directed  to  dismiss  the  case  for  want  of  jurisdiction  of  thesubjedrmatter 
in  controversy. 

(All  the  justices  concurring.) 


Charles  F.  PncRCE  and  others  v.  Charles  B.  Butters  and  others. 

July  Term,  1878. 

1.  Service:  Constmotive:  Affidavit:  Voidable.  Where  an  affidavit  for 
service  by  publication  states  that  service  of  summons  cannot  be'  made 
upon  the  defendant  within  the  state,  and  that  the  action  is  for  foreclos- 
ure of  a  certain  mortgage  upon  real  estate,  but  fails  to  state  or  show  that 
the  defendant  is  a  non-resident  of  the  state,  or  that  he  is  in  any  manner 
attempting  to  avoid  the  service  of  summons,  held,  that  such  an  affidavit 
is  defective  because  of  said  failure,  and  that  a  service  made  thereon  ia 
voidable,  but  that  it  is  not  void  if  it  is  sufficient  in  every  other  respect.^ 

*125    *2,  :  Proof  of  Service.  Where  service  is  made  by  publication, 

the  service  will  be  sufficient  if  the  notice  be  published  for  three  con- 
secutive weeks, — and  three  insertions  in  a  weekly  newspaper  are  suffi- 
cient; but  the  notice  must  be  published  for  at  least  three  consecutive 
weeks.  Hence,  where  the  notice  is  properly  published  for  the  requisite 
period  of  time,  but  the  affidavit  filed  in  proof  thereof  shows  that  the  no- 
tice was  published  for  only  two  weeks,  held,  that  the  service  was  suffi- 
cient, but  that  the  proof  thereof  is  defective  and  Insufficient. 

8.  Mortgages:  Appraisement  Waived:  Judgment.  Where  a  mortgage 
contains  the  words  "appraisement  waived,"  and  the  judgment  rendered 
thereon  orders  the  immediate  sale  of  the  mortgaged  property,  Juld,  that 
the  judgment  is  erroneous.     [Bushor  v.  Nordyke,  25  Kan.  2^.] 

4«  Amendments :  After  Case  in  Supreme  Ck>urt.  Where  all  the  forego- 
ing defects  and  errors  occurred  in  a  case,  and  the  defendant  then  takes 
the  case  to  the  supreme  court  on  petition  in  error,  and  the  plaintiffs  aft- 
erwards, upon  due  notice  to  the  defendant,  and  with  leave  of  the  trial 
court,  amends  the  proceedings  as  follows:  First,  hy filing  an  amended 
affidavit  for  publication,  showing  all  that  the  first  affidavit  showed,  and, 
in  addition  thereto,  that  the  defendant  was  a  non-resident  of  the  state  at 
the  time  the  suit  was  commenced;  second,  by  filing  an  amended  affidavit, 
showing  that  the  notice  was  published  properly  for  the  period  of  three 
weeks;  and,  third,  by  amending  the  judgment  so  as  to  stay  all  proceed- 
ings under  it  for  six  months:  held,  that  all  the  foregoing  amendments 
might  properly  be  made.' 

I8ee  Williams  v.  Moorehead,  88  Kan.  009;  8.  C.  7  Pac.  Rep.  896.  Amendment 
of  defective  affidavit  for  constructive  service.  Harrison  v.  Beard,  80  Kan.  688; 
8.  C.  2  Pac.  Rep.  682. 

*  Case  made  may  be  withdrawn,  for  purpose  of  having:  same  properly  authentic 
cated  by  the  clerk  of  the  trial  court.    Pierce  v.  Myers,  w  fan.  864. 
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6. :!  Supreme  Court:  Judgment:  Costs.    Afterwards  the  plaintiff 

below,  defendant  in  error,  filed  in  the  supreme  court,  and  with  the  papers 
in  the  case,  a  duly-certified  transcript  of  all  the  foregoing  amendments, 
and  the  proceedings  connected  therewith.  Held  that,  upon  the  record 
of  the  case  as  it  now  appears  in  the  supreme  court,  (including  said  sup- 
plemental proceedings,)  the  judgment  of  the  conrt  below  should  be  af- 
firmed; but  that  upon  the  record  of  the  case  as  it  appeared  in  the  supreme 
court,  and  in  the  court  below,  when  the  case  was  first  brought  to  the  su- 
preme court,  the  judgment  of  the  court  below  should  have  been  reversed; 
and  tJierqfore  held,  that  the  judgment  will  be  afi^med  upon  the  record 
as  it  now  stands,  but  that  the  defendant  in  error  will  be  required  to  pay 
all  costs  that  accrued  in  this  court  up  to  the  filing  of  said  supplemental 
transcript.  The  plaintiff  in  error  will  pay  the  costs  subsequently  accru- 
ing.* 

Error  from  Lyon  district  court. 

Action  on  a  note  and  mortgage,  brought  by  Butters  against 

*126    Charles  E.  Pierce  and  four  other  defendants.     At  the  "^March 

term,  1877,  of  the  district  court,  judgment  was  rendered  on  de- 

&ult  in  &vor  of  plaintiff,  and  against  the  defendants.     Defendants  below 

bring  the  case  here  for  review. 

RuggleSj  Scott  &  Lynn^  for  plaintiffs  in  error. 

The  facts  are  that  the  court  below  rendered  judgment  against  the 
plaintiff  in  error,  foreclosing  a  mortgage  on  default,  the  only  service 
being  by  publication,  with  a  decree  for  immediate  sale  of  premises, 
when  the  mortgage  "waived  appraisement."  We  claim  that  the  court 
eired  in  rendering  judgment  on  the  publication  in  this  case,  the  af&davit 
being  bad,  not  stating  that  defendants  were  non-residents  of  the  state,  or 
that  they  being  residents  in  any  manner  avoided  service.  For  this 
reason  we  think  the  service  is  bad  on  a  direct  proceeding  in.  error  to 
reverse,  while  it  might  be  good  against  a  collateral  attack.  Shields  v. 
Miller,  9  Kan.  *390;  Ogden  v.  Walters,  12  Kan.  *282;  Qaypoole  v. 
Houston,  Id.  *324.  We  think  the  court  erred  in  awarding  execution 
presently  in  this  case,  for  the  statute  expressly  provides  that,  where  ap- 
praisement is  waived  in  a  mortgage,  execution  of  the  decree  for  sale  must 
be  stayed  six  months.     Reynolds  v.  Quaely,  18  Kan.  861, 

Qumfaingham  &  McCarty^  for  defendants  in  error. 

The  afSdavit  for  publication  was  sufiSdent.  The  reasoning  in  Ogden 
V.  Walters,  12  Kan.  "^294,  must  be  conclusive  on  this  point.  While  the 
afSdavit  is  not  as  full  as  it  might  be,  it  states  "inferentially"  all  that  ie 
required.  If  the  affidavit  was  bad,  it  was  cured  by  amended  affidavit 
in  supplemental  record.  An  affidavit  for  attachment,  which  is  as 
^127  largely  a  jurisdictional  matter  as  the  affidavit  in  question,  "^can 
be  amended.  Robinson  v.  Burton,  5  Kan.  *293.  Why  not  this? 
See,  also,  Foreman  v.  Carter,  9  Kan.  "^680. 

The  proof  of  publication  was  sufficient;  it  affirmatively  showing  that 
it  wa3  published  ihree  weeks.  Other  evidence  could  be  introduced  to 
prove  this  besides  this  affidavit.     The  court  finding  a  sufficient  publi- 

1  As  to  requiring  payment  of  costs  as  condition  of  filing  a  pleading,  see  Caster- 
line  ▼.  Day,  26  Kan.  800. 
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cation  was  made,  it  miist  be  presumed  that  ofher  evidence  was  intro- 
duced. Sloan  ▼.  Graham,  (111.  Sup.  Ct.)  5  Cent.  Law  J.  July  27, 1878, 
p.  95.  If  there  was  a  defect  in  this,  it  was  also  cured  by  the  amendment 
permitted.     Foreman  v.  Carter,  9  Kan.  *674. 

Whatever  may  have  been  decided  by  this  court  in  Reynolds  v.  Quaely , 
we  can  hardly  think  a  judgment  will  be  reversed  and  remanded  for  a 
new  trial  on  account  of  error,  if  error  it  is,  in  awarding  execution  pres- 
ently in  a  case  like  the  present.  An  error  of  the  derk  in  entering  up 
such  judgment,  which  was  never  so  awarded  by  the  court,  and  never 
attempted  to  be  carried  into  execution  by  the  plaintiff,  seems  to  us  hardly 
such  an  error  as  demands  so  radical  treatment,  especially  when  it  ap- 
pears, as  in  this  case,  by  the  supplemental  record,  that  Uie  very  relief 
desired  has  by  the  court  been  awarded,  and  execution  stayed,  which 
amendment  was  entirely  proper,  Wiggin  v.  Veaseyy  43  N.  H.  818; 
Prink  v.  Frink,  Id.  508. 

Valentine,  J.  This  was  an  action  on  a  note  and  mortgage.  Service 
of  summons  was  made  by  publication  only.  The  affidavit  upon  which 
the  service  of  summons  was  made  stated  that  the  service  could  not  be 
made  on  any  of  the  defendants  within  the  state,  and  that  the  action  was 
one  for  the  foreclosure  of  a  certain  mortgage  on  real  estate;  but  the  affi- 
davit did  not  state  or  show  that  the  defendants  were  non-residents  of  the 
slate,  or  that  they  in  any  manner  attempted  to  avoid  the  service  of 
summons.     In  this  wie  think  the  affidavit  was  defective. 

The  affidavit  concerning  the  publication  of  the  notice  stated  that'  the 
notice  was  published  in  a  weekly  newspaper,  and  then  stated 
*128  that  the  notice  "was  published  in  said  paper  for  *three  consecu- 
tive weeks;  the  first  publication  being  made  on  the  thirteenth 
day  of  April,  1877,  and  the  last  publication  being  made  on  the  twen- 
tieth day  of  April,  1877."  This  affidavit,  we  think,  was  defective  in 
showing  that  the  notice  was  not  published  for  the  period  of  three  weeks. 

Judgment  was  rendered  in  the  court  below,  on  default,  (none  of  the 
defendants  appearing  in  the  case,)  in  favor  of  the  plaintiffs,  and  against 
the  defendants,  and  the  mortgaged  property  was  ordered  to  be  sold  im- 
mediately; although  the  mortgage  contained  the  words  "appraisement 
waived."  In  ordering  an  immediate  sale  of  the  mortgaged  property,  we 
think  the  court  below  erred. 

Upon  these  proceedings,  the  defendants  below,  as  plaintiffs  in  error, 
then  brought  the  cape  to  this  court,  and  asked  for  a  reversal  of  the  judg> 
ment  below,  because  of  said  defective  affidavits,  and  because  of  the  or- 
der for  the  immediate  sale  of  said  property.  With  reference  to  the  first 
affidavit,  they  cite  the  cases  of  Shields  v.  Miller,  9  Kan.  *890;  Ogden 
V.  Walters,  12  Kan.  *282;  and  Qaypoole  v.  Houston,  Id.  *824;  with 
reference  to  the  second  affidavit,  they  cite  the  General  Statutes  of  Kan- 
sas of  1868,  p.  643,  §  74;  and  with  reference  to  the  immediate  sale  of 
said  property,  they  cite  Reynolds  v.  Quaely,  18  Kan,  361. 

After  this  case  was  brought  to  the  supreme  court,  the  defendants  in 
error,  plaintifiis  below,  discovered  the  said  defects  and  enoni  in  their 
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case,  and,  after  due  notice  to  the  adverse  party,  and  with  leave  of  the 
court  below,  amended  the  defective  and  erroneous  proceedings  in  the  fol- 
lowing particulars,  to-wit:  They  amended  the  first  affidavit  by  filing  a 
new  and  amended  affidavit,  stating  and  showing  that,  at  the  time  of  the 
commencement  of  this  suit,  all  of  the  defendants  were  non-residents  of 
the  state,  and  that  service  of  summons  could  not  be  made  upon  any  of 
them  within  this  state,  and  that  the  action  was  and  is  one  to  foreclose  a 
mortgage,  etc.  This  amended  affidavit  was  sufficient.  They  amended 
the  other  affidavit  by  filing  a  new  and  amended  affidavit,  showing  that 

said  notice  was  published  in  said  weekly  newspaper  ''for  three 
♦129    cotosecu*tive  weeks,  to-wit,  April  13  to  April  27,  1877 ;**  that  is, 

we  construe  the  affidavit  to  mean  that  there  were  three  insertions 
of  the  notice  in  the  said  newspaper,  to-wit,  one  on  April  13,  one  on  April 
20,  and  one  on  April  27,  1877,  and,  with  this  construction,  we  think 
the  affidavit,  as  thus  amended,  was  sufficient.  With  reference  to  the 
publication  of  notices  in  newspapers,  see  Reed  v.  Sexton,  20  Kan.  195^ 
200,  201.  Said  judgment  was  amended  so  as  to  stay  all  proceedings 
under  it  for  six  months  from  the  rendition  thereof.  After  these  amend- 
ments were  made,  and  before  the  case  was  heard  in  this  court,  the  de- 
fendants in  error,  plaintifis  below,  filed  in  this  court,  and  with  the  pa- 
pers in  the  case,  a  certified  transcript  of  such  amendments,  and  of  the 
proceedings  of  tiie  court  below  connected  therewith.  Now,  with  these 
amendments  we  think  the  judgment  of  the  court  below  ought  to  be  af- 
iiimed. 

That  affidavits  may  in  many  cases  be  amended,  we  suppose  will  not 
be  controverted,  (Code,  §  139;  Burton  v.  Robinson,  5  Kan.  *287;  Rob- 
inson V.  Burton,  Id.  "^298;  Foreman  v.  Garter,  9  Kan.  "^674,  *680,  et 
9eq.;)  and  that  both  the  affidavits  in  this  case  mav.be  amended,  see  last 
case  above  cited.  The  original  affidavit  for  service  by  publication  was 
not  void,  (Ogden  v.  Walters,  12  Kan.  *283,  *293,  *294;)  and  neither 
was  the  publication  of  notice  void  because  of  the  defective  proof  of  such 
publication,  (Foreman  v.  Garter,  supra ^  and  Challiss  v.  Headley,  9  Kan. 
*684,  '^'eS?.)  And  as  to  amending  the  return  on  original  process  so  as 
to  make  it  show  that  the  defendant  was  regularly  served,  see  Kirk  wood 
V.  Reedy,  10  Kan.  *453.  The  affidavit  of  publication  and  the  publica- 
tion together  were  sufficient  in  this  case  to  bring  the  defendants  into 
court.  Such  affidavit  and  publication  were  at  most  only  voidable;  and, 
as  the  affidavit  for  publication  and  the  affidavit  in  proof  of  publication 
were  both  amended  and  made  sufficient  before  either  of  the  affidavits  or 
the  publication  was  set  aside  or  voided,  neither  of  them  will  now  be  set 
aside  or  voided ;  that  is,  the  first  affidavit  was  defective,  but  not  void. 

The  publication  of  the  notice,  taken  by  itself,  was  regular  and 
*130     *valid,  but,  taken  in  connection  with  the  affidavit  for  publication, 

was  irregular  and  voidable,  but  not  void.  The  service,  there- 
fore, though  defective,  was  sufficient  until  set  aside  by  some  direct  pro- 
ceeding instituted  for  that  purpose.  If  the  first  affidavit  or  the  publica- 
tion of  notice  had  been  void,  then  the  proceedings  could  not  have  been 
amended;  for,  where  defendants  are  not  brought  into  court  by  the  orig- 
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in&l  proceedings,  then  no  amendments  can  be  made  fhat  will  bring  them 
into  court,  and  the  proceedings  wUl  remain  void.  Whether  the  second 
9,f!idavit,  that  is,  the  affidavit  in  proof  of  publication,  was  void  or  only 
voidable  makes  but  little  difference;  for  defendants  are  brought  into  court, 
not  by  the  proof  of  service,  but  by  the  service  itself.  It  therefore  makes 
but  little  difference  whetHer  we  consider  the  amendment  to  this  affidavit 
as  an  amendment  or  as  a  new  and  original  affidavit,  for  the  amended 
affidavit  was  sufficient  in  and  of  itself. 

We  shall  affirm  the  judgment  of  the  court  below  in  this  case;  for  upou 
the  record  of  the  case  as  it  now  appears  in  this  court  (including  said  sup- 
plemental proceedings)  it  ought  to  be  affirmed.  We  shall,  hoVever,  re- 
quire that  the  defendants  in  error  pay  all  costs  that  accrued  in  this  court 
prior  to  the  filing  of  said  supplemental  transcript;  for,  as  the  record  of 
the  case  appeared  in  this  court  up  to  that  time,  and  as  it  appeared  in  the 
district  court  at  the  time  the  case  was  brought  to  this  court,  and  up  to 
the  time  when  said  amendments  were  made,  the  Judgment  should  have 
been  reversed,  and  the  defendants  in  error  should  have  paid  all  costs  ac- 
cruing in  this  court.  The  plaintiffii  in  error  will  be  required  to  pay  all 
costs  accruing  in  this  court  since  said  supplemental  transcript  was  filed. 
Jiidgment  affirmed. 

(All  the  justices  concurring.) 


*131  ♦James  A.  Davk  and  others  v.  A.  J.  Turneb. 

July  Term,  1878. 

1.  Administrator:  Appointment:  Evidence.    Where  the  records  of  the 

probate  court  recite  an  order  appointing  F.  D.  administratrix  of  the 
estate  of  an  intestate,  and  her  qualification  as  such  administratrix  is 
'shown  by  the  recorded  bond  of  such  party  in  the  records  of  the  court, 
made  in  due  form,  in  the  penal  sum  required  by  the  order,  and  signed  by 
two  securities,  and  thereafter  such  person  is  recognized  by  the  probate 
court  as  the  administratrix  of  such  estate,  Tield,  that  sulQQlcient  testimony 
is  thereby  presented  that  F.  D.  is  the  duly  appointed,  qualified,  and  act- 
ing administratrix,  notwithstanding  the  non-production  of  the  letters  of 
administration,  or  certified  copies  thereof. 

2.  Evidence:  Lost  Records.    Where  proceedings  are  had  in  a  probate 

court,  under  section  1,  c.  60,  Laws  1864,  for  the  conveyance  of  the  in- 
terest of  an  intestate's  estate  to  a  mortgagee,  and  the  application  for  the 
transfer  and  conveyance,  and  the  order  of  the  court  granting  the  same, 
cannot  be  found,  and  It  appears  that  the  records  and  papers  of  the  court, 
during  the  time  that  the  proceedings  were  had,  were  loosely  and  imper- 
fectly kept,  and  the  presumption  is  raised  that  the  written  application 
and  order  have  been  lost,  held,  that  parol  evidence  is  admissible  to  show 
the  filing  of  said  application,  the  order  of  the  court  thereon,  and  ^Iso  the 
contents  of  the  said  lost  records. 

8.  Administrator:  Conveyance  by  Administratrix:  Beoital  of  Order. 
Where  an  administratrix,  executing  a  conveyance  under  section  1,  c.  60» 
Laws  1864,  names  herself  the  administraitrix  of  the  estate  of  the  intestate; 
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recites  her  power  under  an  order  of  the  probate  court,  as  follows:  "By 
Yirtoe  of  the  proceedings  had  at  the  July  term,  1864,  of  the  probate  court 
in  and  for  the  county  of  Jackson  and  state  of  Kansas;"  and  states  she 
sells  and  conveys  to  the  grantee,  his  heirs  and  assigns,  forever,  certain 
real  estate,  and  covenanto  that  she  has  f hll  right  and  power  to  convey 
and  sell,  and  that  the  premises  are  free  from  all  incumbrances;  and  the 
application  for  the  transfer  and  conveyance  of  the  premises  in  full  satis- 
faction of  the  daiin  of  the  mortgagee,  together  with  the  order  of  the  pro- 
bate court  granting  the  application  and  ordering  a  deed,  are  all  in  due 
form  and  regular:  T^eldt  such  conveyance  transfers  and  conveys  the  title 
and  interest  of  the  estate  to  the  premises  therein  named. 

4.  Constitutional  Law :  Title  of  Aot.  The  title  of  chapter  37,  Laws  1863, 
which  is  in  these  words,  "An  act  to  define  what  shall  constitute  the  pub- 
lication of  laws/'  sufficiently  expresses  the  subject-matter  therein  con- 
tained, and  its  provisions  are  valid  and  constitutional.^ 

^132    '"'Error  from  Jackson  district  court. 

Action  brought  by  Davis  and  three  others  against  Turner,  to  re- 
cover certain  real  estate.  Trial  at  April  term/l877y  of  the  district  court, 
and  judgment  for  defendant. 

Hayden  &  Hayden^  for  plaintiffs  in  error. 

The  court  erred  in  receiving  in  evidence  the  deed  made  by  Frances 
Davis  to  John  Armstrong,  dated  October  5, 1864.  The  said  deed,  if  in- 
tended as  an  administrator's  deed,  is  void  upon  its  iace,  in  not  reciting 
any  of  ibe  proceedings  in  the  probate  court  authorizing  the  conveyance. 
It  is  an^ablished  principle  that  the  authority,  by  virtue  of  which  an 
administrator  is  empowered  to  sell  and  convey  estate,  must  affirmatively 
appear  in  the  deed  of  conveyance,  and  with  such  certainty  that  the  act 
done  shall  visibly  be  warranted  by  the  power  conferred,  and,  in  the  ab- 
sence of  such  showing  in  the  deed,  the  deficiency  cannot  be  supplied. 
Lockwood  V.  Sturdevant,  6  Conn.  873,  885,  and  cases  there  dted  and  ap- 
proved; Jones  V.  Taylor,  7  Tex.  240;  Bobb  v.  Bamum,  69  Mo.  894. 
The  deed  does  not  upon  its  &ce  purport  to  be  other  than  the  individual 
deed  of  Frances  Davis.  The  words  ''administratrix  of  the  estate  of  Mer- 
rill Davis,  deceased,"  following  her  name  in  the  body  of  the  deed,  are 
merely  descriptive  of  the  person,  and  do  not  make  it  her  official  deed  as 
administratrix,  and  the  deed  does  not  convey  the  estate  of  Merrill  Davis, 
deceased.  Qriswold  v.  Bigelow,  6  Conn.  258;  Morrison  v.  Bowman,  29 
Cal.  837. 

The  deed  is  not  properly  authenticated.  The  seal  which  is  affixed  to  the 
certificate  of  acknowledgment  is  not  the  seal  of  the  probate  court  of  Jack- 
son county,  Kansas,  (section  4,  c.  75,  Comp.  liaws,  466,)  but  it  appears 
to  have  been  intended  as  a  seal  of  some  probate  court  of  Kansas  territory; 
the  name  of  the  county  being  left  blank.  In  the  following  cases  it  has 
been  held  to  be  material  that  the  officer  taking  the  acknowl- 
^188    ^edgment  should  affix  to  his  certificate  the  proper  seal  of  his  of- 

>Se6  State  v.  Bankers'  Ass'n,  28  Kan.  (K)d,  and  cases  cited.  Section  16,  art.  2, 
of  the  constitution  is  mandatory,  not  merely  la  requiring  that  the  suhject-matter 
of  an  act  shall  be  clearly  eicpressed  !n  its  title,  but  also  in  requiring  that  the  act 
shall  contain  only  one  subject.    Philpin  y.  McCarty,  34  Ean.  898,  and  cases  cited. 
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fice:  Mason  v.  Brock,  12  111.  273;  Buckmaster  v.  Job,  15  HI.  828; 
Booth  V.  Cook,  20  111.  129;  Ballard  v.  Perry,  28  Tex.  847;  Skinner  v. 
Fulton,  89  m.  484. 

No  competent  evidence  was  produced  upon  the  trial  to  prove  the  ap- 
pointment of  Frances  Davis  as  administratrix;  and  the  mere  &ct  that 
she  acted  as  administratrix  is  not  evidence  that  she  was  authorised  to 
act  as  such.  Higginbotham  v.  Thomas,  9  Kan.  *828;  Freem.  Jud. 
Sales,  §§  2,  10;  Pryor  v.  Downey,  50  Cal.  889;  Piatt  v.  McCullough,  1 
McLean,  69;  In  re  Estate  of  Hamilton,  84  Gal.  464;  Swarthout  v.  Swarth- 
out,  7  Barb.  854,  868;  Barber  v.  Converse,  1  Redf.  881;  Kane  v.  Paul, 
14  Pet.  39;  Unknown  Hein  of  Langworthy  v.  Baker,  23  111.  489;  Grif- 
fith V.  Frazier,  8  Cranch,  9;  Justices  v.  Sdman,  6  Ga.  432;  Thomas  v. 
Burrus,  23  Miss.  550;  Torrance  v.  McDougald,  12  Ga.  526;  Adams  v. 
Adams,  86  Ga.  241,244;  In  re  Dyer,  5  Paige,  584;  Freedman  v.  Thomp- 
son, 41  Miss.  49;  Pitney  v.  Brown,  44  HI.  368;  Jochumsen  v.  Suffolk 
Sav.  Bank,  8  Allen,  87;  Long  v.  Burnett,  18  Iowa,  28;  Crosby  v.  Lea- 
vitt,  4  Allen,  410;  State  v.  Sloane,  20  Ohio,  827;  Bryan  v.  Walton,  14 
Ga.  185;  County  of  Monroe  v.  Budloug,  51  Barb.  514;  Scribner  v. 
Qualtrough,  44  Barb.  431;  Haynes  v.  Meeks,  20  Cal.  288;  Flinn  v. 
Chase,  4  Denio,  90;  Frederick  v.  Pacquette,  19  Wis.  541. 

No  competent  evidence  was  offered  to  show  that  Frances  Davis  filed  a 
bond  as  administratrix,  and  no  evidence  whatever  to  show  that  she  took 
the  oath  required  by  law.     Thornton  v.  Mulquinne,  12  Iowa,  549. 

This  court  has  held  that  sections  118  dnd  119,  Comp.  Laws,  p.  529, 
do  not  authorize  a  relinquishment  by  an  administrator  of  the  interest  of 
the  estate,  and  only  permit  a  public  sale.  Hamner  v.  Holmes,  12  Kan. 
^526.  If  the  statute  has  not  been  strictly  and  literally  complied  with 
through  all  the  successive  steps,  the  order  of  sale  and  the  sale  are  void; 
and  the  records  of  the  probate  court  must  show  affirmativdy  that  the  stat- 
ute has  been  in  all  respects  complied  with.  Gridley  v.  Phillips,  5  Kan. 
*349;  Planters'  Bank  v.  Johnson,  7  Smedes  &  M.  449;  Pettit  v.  Pettit, 
32  Ala.  288,  304;  Sibley  v.  Waffle,  16  N.  Y.  180,  185;  Qelstrop  v. 
Moore,  26  Miss.  206;  Brown  v.  Brown's  Adm'rs,  41  Ala.  215;  Hoard  v. 
Hoard's  Adm'r,  Id.  590;  Kempe  v.  Pintard,  32  Miss.  324;  Clapp  v. 
Beardsley,  1  Aik.  168;  Lockwood  v.  Sturdevant,  6  Conn.  873;  Wiley 
V.  White,  8  Stew.  &  P.  355;  Clements  v.  Henderson,  4  Ga.  148;  Jones 
V.  Taylor,  7  Tex.  240,  244;  Matlock  v.  Livingston,  9  Smedes  &  M.  489; 
Chase  v.  Hathaway,  14  Mass.  221;  Thornton  v.  Mulquinne,  12  Iowa, 
549;  Long  v.  Burnett,  13  Iowa,  28. 

A  party  purchasing  land  of  an  executor  or  administrator  as  such  is 
bound  to  know  whether  he  is  authorized  to  sell  land  or  not,  and  the  role 
of  caveat  emptor  applies  to  all  such  sales*  Brush  v.  Ware,  15  Pet.  93: 
Syme  v.  Johnston,  3  Call,  6ii8;  Brock  v.  Philips,  2  Wash.  (Va.) 
*134  68;  Worthington  v.  McRoberts,  9  Ala.  *297;  Beene's  Adm'r  v. 
Collenberger,  38  Ala.  647;  Bingham  v.  Maxcy,  15  111.  295;  WaJ- 
den  V.  Gridley,  36  111.  528;  Morris  v.  Ho«le,  37  111.  155;  Ware  v.  Hough- 
ton, 41  Miss.  370;  Woods  v.  Ridley,  27  Miss.  120;  Haley  v.  Bagley,  37 
Mo.  864,  365. 
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/.  H.  Kdler^  for  defendant  in  error.  ^  .  .         .     / 

The  record  of  the  appointment  of  Frances  Davis  as  the  administratrix 
of  the  estate  of  Merrill  Davis,  deceased,  was  the  proper  evidence  to  show 
the  appointment.  Laws  1870,  c.  87,  §  12,  p.  174,  The  appointment 
cannot  be  attacked  collaterally.  Taylor  v.  Hosick,  13  Kan.  *527;  Purs- 
ley  V.  Hayes,  22  Iowa,  28.  We  contend,  as  the  original  bond  was  not 
and  coold  not  be  in  our  possession,  or  under  our  control,  that  we  were 
not  obliged  to  show  the  loss  before  the  record  was  introduced.  We  con- 
tend, further,  that  we  were  not  obliged  to  show  that  a  bond  was  ever 
given  in  the  case.     Mauarr  v.  Panrish,  26  Ohio  St.  686. 

The  deed  made  by  the  administratrix  was  and  is  |>rjma  fiuU  evidence 
of  the  appointment  and  qualification.  Comp.  Laws  1862,  p.  588,  § 
142;  Id.  p.  534,  §§  147, 148;  Gen.  St.  1868,  p.  469,  §  188;  Laws  1872, 
c.  127,  p.  272,  §  1.  Freeman  on  Judgments  (section  407,  p.  346) 
says:  ''  If  the  record  is  lost  and  is  ancient,  its  existence  and  contents 
may  be  presumed;  but  whether  it  be  ancient  or  recent,  after  proof  of 
the  loss,  its  contents  may  be  proved,  like  any  other  document,  by  any 
secondary  evidence."  1  Gyeenl.  Ev.  §§  84,  509,  501,  507;  Hagler  v. 
Mercer,  6  Fla.  721;  Metcalf  v.  Metcalf,  19  Ala.  319;  Hegder  v.  Henck- 
eU,  27  Gal.  491;  Swain  v.  Naglee,  19  Gal.  127;  Yohge  v.  Broxsou,  28 
Ala.  684;  Bradley  v.  Broughton,  34  Ala.  701 ;  Matheson  v.  Grant,  2 
How.  263;  Clark  v.  Lamb,  8  Pick.  416;  Freem.  Judgm.  §  63,  p.  40. 

The  attorneys  for  the  plain tifis  contend  that  chapter  60  of  the  Laws  of 
1864  never  went  into  efil'ect,  because  no  time  was.fixed  by  the  act,  and 
farther  claim  that  section  1  of  chapter  37  of  the  Laws  of  1863,  provid- 
ing for  the  publication  and  taking  effect  of  laws,  is  in  violation  of  section 
16,  art.  2,  of  the  constitution.  We  think  that  the  position  taken  is  not 
tenable.  We  contend  that  the  Case  of  Division  of  Howard  Co. ,  15 
"^135  Kan.  '*'194,  and  the  authorities  there  cited;  settle  the  prin^ciple 
that  chapter  60  of  the  Laws  of  1864  took  effect  from  and  after 
publication  in  the  statute  book,  to- wit,  July  1^  A.  D.  1864;  that  chap- 
ter 37  of  the  Laws  of  1863  is  a  valid  law. 

HoRTON,  C.  J.  This  was  an  action  to  recover  certain  real  estate, 
brought  by  the  plaintiffs.in  error,  as  heirs  of  one  Merrill  Davis,  deceased, 
against  the  defendant  in  error,  A.  J.  Turner.  The  plaintiffs  claimed  the 
lands  as  the  heirs  of  the  intestate,  and  by  deeds  from  other  heirs.  The 
title  of  the  defendant  was  based  upon  the  deed  of  the  administratrix  of 
the  intestate,  by  virtue  of  proceedings  had  in  the  probate  court  of  Jack- 
son county  at  its  July  term,  1864.  The  material  questions  in  the  case 
relate  to  the  validity  of  the  proceedings  of  the  probate  court,  and  the 
form  of  the  conveyiM^ce  of  the  administratrix.  August  7,  1861,  Merrill 
Davis  and  his  wife,  Frances  Davis,  executed  their  mortgage  to  Jason 
Richardson  on  certain  real  estate  in  Jackson  county,  including  the  prem- 
ises in  controversy,  to  secure  the  note  of  said  Merrill  Davis  for  $330.50, 
with  interest  at  16  per  cent,  per  annum.  July  19, 1863,  Merrill  Davis 
died,  leaving  the  note  unpaid.  August  29,  1863,  the  widow,  Frances 
Davis,  was  appointed  administratrix  of  the  estate  of  the  deceased.    June  . 
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15,  1864^  Jason  Richardson,  mortgagee,  sold,  assigned,  and  transferred 
in  writing  bis  mortgage  of  Angust  7,  1861,  against  M.  and  F.  Davis  to 
one  John  Armstrong.  October  5,  1864,  Frances  Davis,  administratrix, 
executed  to  said  John  Armstrong  a  conveyance  of  the  land  in  dispute. 
This  deed  was  based  upon  proceedings  bad  in  the  probate  conrt  of  said 
Jackson  county,  under  the  provisions  of  section  1,  c.  60,  Laws  1864. 
March  15,  1871,  the  defendant  purchased  the  property  from  a  grantee, 
deriving  title  under  Armstrong. 

1.  It  is  contended  that  no  competent  evidence  was  introduced  upon 

the  trial  to  prove  the  appointment  of  Frances  Davis  as  administra- 
*186  trix,  because  the  original  letters  of  ad*ministration  and  bond  of 
the  administratrix  were  not  produced,  nor  any  certified  copies 
thereof.  *  The  proo&  to  establish  this  &ct  were  the  records  of  the  probate 
court,  showing  her  appointment  August  28,  1863,  as  such  administra- 
trix, in  these  words: 

"Now,  at  this  day,  comes  Frances  Davis  in  her  own  proper  person,  and 
presents  that  Merrill  Davis,  late  of  the  county  of  Jackson  and  state  of 
Elansas,  deceased,  died  intestate,  having  while  living,  and  at  the  time  of 
his  death,  goods  and  chattels,  lands  and  tenements,  which  should  be 
disposed  of  according  to  law.  She  asks,  therefore,  tliat  an  administra- 
tor should  be  appointed  to  settle  and  dispose  of  said  estate  according  to 
law.  The  court,  upon  due  deliberation,  and  being  fully  advised  in  the 
premises,  appoints  Frances  Davis  to  be  administratrix  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits,  lands  and  tenements,  which  were 
the  property  of  the  said  Merrill  Davis  at  the  time  of  his  death ;  and  the 
court  orders  that  the  said  Frances  Davis  execute  a  bond  in  the  penal  sum 
of  one  thousand  dollars." 

The  bond  record  of  said  court  containing  the  record  or  copy  of  the 
bond  of  such  administratrix  is  in  the  usual  form,  and  is  in  the  sum  of 
$1,000,  and  signed  by  the  said  Frances  Davis  and  two  sureties,  and  the 
recognition  by  the  probate  court  of  said  Frances  Davis,  after  said  date, 
as  the  administratrix  of  the  estate,  is  in  the  usual  form  and  manner.  Un- 
der section  12,  c.  87,  Laws  1870,  the  books  and  record  required  by  law 
to  be  kept  by  any  probate  judge  may  be  received  in  evidence  in  any 
court.  Hence  we  think,  upon  tills  testimony,  a  sufiicient  showing  was 
had  to  prove  the  appointment  of  the  widow  as  administratrix.  It  is 
true,  the  letters  of  administration  do  not  seem  to  have  been  of  record ; 
nor  was  the  original  bond,  which  is  required  to  be  preserved  in  the  reg- 
ular files  of  the  court,  presented ;  but  as  evidence  was  afterwards  pro- 
duced that  the  probate  judge  in  office  during  all  these  proceedings 
loosely  and  imperfectly  kept  the  records,  the  letters  may  have  been  de- 
livered without  being  recorded,  and  the  original  bond  lost.  In 
*137  any  event,  none  of  these  papers  were  in  the  possession  of  the  *de- 
fendant,  nor  was  he  the  legal  custodian  of  them,  and  the  court 
rightfully  received  the  testimony  ofiered. 

2.  It  is  claimed  that  the  conveyance  of  October  6,  1864,  is  void,  be> 
cause  the  records  of  the  probate  court  show  no  application  for  any  trans- 
fer or  conveyance  of  the  premises  to  the  mortgagee  or  his  assigns,  nor  any 


DAVIS   V.  TURNER.  Ill 

Dider  allowing,  authoriadng,  or  approving  the  deed.  As  the  case  was 
tried  by  the  court  below  without  a  jury  upon  parol  evidence,  and  the 
court  found  generally  in  favor  of  the  defendant,  and  against  the  plaintiffs^ 
it  will  be  presumed  that  the  court  found  all  the  facts  in  favor  of  the  de- 
fendant, so  far  as  there  was  sufiBcient  evidence  to  prove  them.  Cory  v. 
Wirth,  ante^  '^'lO.  And  upon  this  presumption  we  may  justly  assume 
that  the  court  found  from  the  evidence  of  W.  S.  Hoaglin,  the  probate 
judge  in  1861-64,  that  a  proper  application  in  writing  was  presented  and 
filed  with  said  officer  at  tiie  July  term  of  the  court,  1864,  under  section 
1,  c.  60,  Laws  1864,  asking  the  court  to  order  the  administratrix  to  con- 
vey to  John  Armstrong,  the  assignee  of  the  mortgagee,  all  the  right,  title, 
and  interest  of  the  estate  of  Merrill  Davis,  deceased,  to  said  property, 
and  that  thereon  the  court  made  in  writing,  in  due  form,  a  valid  order 
allowing  such  application,  and  ordering  a  conveyance  within  the  provis- 
ions of  the  statute;  that  thereafter  the  said  deed  of  October  5,  1864,  was 
executed,  and  thereon  such  conveyance  operated  as  an  extinguishment 
of  the  daim  of  the  mortgagee  and  his  assign  under  the  said  mortgage  of 
August  7,  1861.  As  it  was  satisfactorily  shown  by  the  testimony  that 
the  records  and  other  papers  of  the  probate  court,  during  the  time  of  the 
administration  of  this  estate,  were  in  great  confusion  and  very  negli- 
gently kept,  and  many  of  them  were  not  in  the  office,  this  warranted 
the  presumption  that  the  application  for  sale  or  transfer,  and  the  record 
of  the  order  of  the  court  granting  it,  had  been  lost,  and  justified  the  ad- 
mission of  the  testimony  of  the  ex-probate  judge,  showing  what  proceed- 
ings did  actually  take  place  before  him  in  this  matter,  and  the  contents 
of  the  written  application  and  orders  made  by  him.  Jackson  v. 
*138  Crawfords,  12  Wend.  *633.  It  is  immaterid  whether  the  appli- 
cation for  the  conveyance  was  signed  by  the  administratrix  or  the 
assignee  of  the  mortgagee.  If  signed  by  the  assignee,  the  statute  was 
literally  complied  with.  If  the  administratrix  made  the  application,  and 
thereafter  the  assignee  of  tlie  mortgagee  accepted  the  deed  under  such 
application  and  order  of  the  court  in  satisfaction  of  his  claim,  he  virtu- 
ally made  the  act  of  such  administratrix  his  own,  and  there  was  a  sub- 
stantial compliance  with  the  provision  of  the  statute. 

3.  It  is  asserted  that  the  deed  of  conveyance  of  October  5,  1864,  is 
inoperative,  and  does  not  convey  the  title  and  interest  of  the  estate  of 
Merrill  Davis,  deceased,  because  it  purports  to  be  the  individual  deed 
of  Frances  Davis.  This  really  is  the  serious  and  doubtful  question  in 
the  case,  as  the  deed  is  informally  and  inartistically  drawn ;  but,  con- 
struing its  language  together,  we  think  we  may  fairly  hold  that  it  con- 
veyed to  the  grantee  all  the  right,  title,  and  interest  of  the  estate  of  the 
intestate  to  the  property  therein  named.  It  states  that  it  is  made  by 
Frances  Davis,  administratrix  of  the  estate  of  Merrill  Davis,  deceased, 
by  virtue  of  the  proceedings  had  at  the  July  term,  1864,  of  the  probate 
court  in  and  for  the  county  of  Jackson  and  state  of  Kansas ;  and,  as  we 
must  assume  upon  the  finding  that  due  proceedings  were  had  at  said 
July  term  by  the  probate  court  to  transfer  and  convey  this  identical  land 
to  the  grantee  named  therein,  this  reference  and  statementi  with  the 
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other  words  used  in  the  deed,  make  it  the  offidal  deed  of  the  adminia- 
tratrix,  and  more  than  the  individual  deed  of  the  grantor.  Even  if  the 
deed  is  defective,  it  is  not  necessarily  void.  Bobb  v.  Barnum,  59  Mo. 
394. 

4.  Finally,  it  is  urged  that  the  conveyance  is  void,  for  the  reason  that 
the  provision  of  the  statute  of  1864,  under  which  it  was  executed,  never 
went  into  effect,  or  became  a  law.  The  argument  of  counsel  is  tliat  no 
time  is  fixed  by  the  act  itself  when  it  shall  be  in  force ;  that  so  much  of 
chapter  87,  Laws  1868,  as  prescribes  the  time  when  acts  there- 
*189  after  '^'passed  shall  go  into  effect,  is  in  violation  of  section  16,  art. 
2,  of  the  state  constitution,  as  the  subject  of  that  act  is  not  suffi- 
ciently expressed  in  its  title.  The  title  is  in  these  words:  **An  act  to 
define  what  shall  constitute  the  publication  of  laws."  The  constitution 
ordains  that  no  law  of  a  general  interest  shall  be  in  force  until  the  same 
is  published.  Section  19,  art.  2.  The  act  of  1868  provides  for  the  pub- 
lication of  the  laws  and  joint  resolutions  of  the  legislature,  and  adds  that 
such  laws  and  joint  resolutions  shall  take  effect  and  be  in  force  from  and 
after  the  publication  is  ordered  when  not  otherwise  specially  provided. 
There  is  such  a  connection  between  the  general  subject  of  the  act,  all  its 
provisions,  and  the  title,  that  the  law  is  clearly  valid  and  constitutional. 

The  other  matters  referred  to  by  counsel  are  not  suffidentily  important 
to  require  comment. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Ji.  L.  GoDDABD  and  another  v.  Wm.  Bosbon. 

July  Term,  1878. 

Bemoval  of  Causes:  Insufficient  Petition  and  Bond*  Defendant  in  er^ 
ror  commenced  an  action  in  the  district  court  of  Bourbon  county  against 
plaintiffs  in  error  to  quiet  the  title  to  a  tract  of  land.  The  record  no- 
where disclosed  the  value  of  the  land,  or  the  consideration  of  the  deeds 
of  defendants,  or  the  citizenship  of  the  parties.  On  the  answer-day,  de- 
fendants filed  a  petition  and  bond  for  removal  to  the  circuit  court  of  the 
United  States.  In  the  petition  they  alleged  that  the  value  of  the  land 
was  81,000,  and  that  the  parties  were  citizens  of  different  states,  but 
such  petition  was  not  verified,  and  no  evidence  was  offered  in  support  of 
its  allegations.  The  bond  was  in  the  penal  sum  of  8100,  and  was  signed 
by  two  sureties.  The  bond  was  neither  executed  before  nor  approved 
by  any  court  or  officer,  nor  was  there  any  affidavit  or  other  evidence  of 
the  solvency  of  these  sureties.  The  penalty  of  the  bond  was  not  fixed  1^ 
any  court  or  officer.  The  district  court,  without  noticing  the  petition 
or  bond,  proceeded  to  try  the  case,  and  rendered  judgment.    Some 

*140  two  ^months  thereafter  defendants  filed  a  motion  to  vacate  the  judg- 
ment, and  tendered  affidavits  of  the  sureties  as  to  their  solvency,  but 
no  other  testimony  upon  that  or  any  other  matter.    The  district  court 
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overraled  the  motion.  Held,  that  the  record  disdoses  no  error  on  the 
part  of  that  court  in  rendering  Judgment  in  the  first  instance,  or  in 
oyerroling  the  motion  to  vacate  the  judgment.* 

Error  from  Bourbon  district  court. 

Action  brought  by  Bosson  against  Goddard  and  Corbin.     Trial  at 
May  term,  1877,  of  the  district  court,  and  judgment  for  Bosson,  de- 
creeing him  to  be  the  owner  of  the  land  in  question,  and  in  the  lawful 
possession  thereof. 
CHUeU  &  fhrde^  for  plaintiffs  in  error. 

Under  the  act  of  congress  of  March  3,  1875,  this  action  is  properly 
removable.  It  involves  title  to  the  land  in  controversy,  which  is  worth 
$1,000,  and  parties  are  citizens  of  different  states.  Desty,  Fed.  Proc. 
72, 73,  §§  2,  8;  also  Id.  p.  77,  §  3,  notes  and  cases  cited.  Filing  proper 
bond  and  petition  ousts  jurisdiction  of  state  court.  Dillon  on  Removal 
of  Causes  (page  67)  says:  ^^ Under  such  circumstances,  the  state  court 
has  no  power  to  refuse  the  removal,  and  can  do  nothing  to  affect  the 
right,  and  its  rightful  jurisdiction  ceases  eo  imtanU.  No  order  for  re- 
moval is  necessary,  and  every  subsequent  exercise  of  jurisdiction  by  the 
state  court,  including  its  judgment,  if  one  is  rendered,  is  erroneous." 
See,  also,  cases  cited:  Osgood  v.  Chicago,  D.  &  V.  R.  Co.,  opinion  by 
Drummond,  J.,  2  Cent.  Law  J.  275, 283;  also  opinion  of  Milleb,  J.,  in 
United  States  circuit  court  of  Kansas,  in  First  Nat.  Bank  v.  King  Bridge 

Co.,  Cent.  Law  J.  Sept.  17,  1876,  p.  616. 
*141  The  federal  decisions  are  uniform  that  the  above  is  the  *law. 
That  the  case  is  removable  is  shown  by  the  petition  for  removal 
and  the  pleading  of  plaintiffs  below.  It  was  unnecessary  to  make  mo- 
tion in  court  below  to  set  aside  judgment;  but  we  did  so  out  of  courtesy 
to  that  court,  and  thinking  that  if  it  was  sustained  the  desired  result 
could  be  obtained  much  sooner  than  by  bringing  the- case  at  once  to  this 
court. 
HarriB  &  Spencer^  for  defendant  in  error. 

The  plaintifis  in  error  bring  the  case  to  this  court,  and  claim  that  the 
court  bdow  was  ousted  of  its  jurisdiction  of  the  case  by  the  filing  of  the 
so-called  petition  and  bond  for  removal.  If  that  be  the  case,  the  judg- 
ment of  the  court  below  should  be  reversed.  There  is  no  other  question 
to  be  argued  or  decided.  The  so-called  petition  was  not  sworn  to,  nor 
was  it  filed  by  leave  of  the  court.  It  was  filed  in  vacation.  The  sure- 
ties on  the  bond  were  not  qualified  as  to  their  solvency.  The  bond  was 
not  approved  by  derk  or  court.  No  motion  for  removal  was  made  or 
filed. 

It  is  alleged,  in  the  so-called  petition  for  removal,  that  the  parties  to 
the  case  are  citizens  of  different  states,  and  that  the  value  of  tiie  land  is 
more  than  $500;  but  neither  of  these  propositions  is  supported  by  any 
evidence  whatever.     We  claim  that  even  under  the  act  of  congress  of 

^See  CooU  ▼.  Schwab,  (Mich.)  11  N.  W.  Rep.  882.  The  due  execution  of  the 
bond  on  petition  for  removal  of  a  cause  is  for  the  state  court  to  pass  upon.  Cooke 
▼.  SeligmsD.  7'Fed.  Rep.  268. 

V.21K— 8 
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March  3,  1875,  which  seems  to  have  been  passed  for  the  ptirpose  of  re- 
ducing the  state  courts  to  the  level  of  the  police  courts  of  our  smaller 
cities  and  towns,  that  the  district  court  of  Bourbon  county  was  not  ousted 
of  its  jurisdiction  by  anything  that  was  done  by  the  plaintifi^  in  error  in 
this  case.  This  question  has  not  been  passed  upon  directly  by  the  su- 
preme court  of  the  United  States  that  we  are  aware  of,  but  we  think  that 
that  august  tribunal  has  not  yet  gone,  and  will  never  go,  to  the  extent  of 
holding  that  the  mere  lodging  of  a  so-called  petition  and  bond  for  re- 
moval with  the  derk  of  the  state  court  ipso  facto  ousts  the  court  of  the 

rightful  jurisdiction  which  it  has  of  a  case. 
*142  *We  are  aware  that  some  of  the  inferior  federal  courts  have  so  held, 
but  most  of  the  courts  where  it  is  so  held  have  decided  upon  the 
idea  that  Circuit  Judge  Drummond  had  so  held  in  Osgood  v.  Kailroad 
Ci^.,  2  Cent.  Law  J.  275, 283;  but  a  dose  reading  of  that  case  will  show 
that  the  question  in  this  case  was  not  involved  in  that.  The  question 
there  was  as  to  whether  or  not,  when  a  proper  bond  and  petition  were 
filed  in  the  state  court  in  time,  and  the  transcript  filed  in  the  federal 
court  in  time,  the  federal  court  had  jurisdiction  of  the  case.  It  is  not 
claimed  that  the  transcript  in  this  case  had  been  filed  in  the  federal 
court.  We  are  not  discussing  the  question  as  to  whether  or  not,  if  so 
and  so  had  been  done,  the  federal  court  would  have  had  jurisdiction,  but 
whether  or  not  the  state  court  lost  its  jurisdiction  by  virtue  of  what  was 
done.  We  think  that  Chief  Justice  Waite,  in  Railway  Co.  v.  Ramsey, 
22  Wall.  328,  where  he  says:  "If,  upon  the  hearing  of  the  petition,  it  is 
sustained  by  the  proof,  the  state  court  can  proceed  no  further,"  and  "the 
petitioning  party  is  then  required  to  file  in  the  drcuit  court  copies  of 
the  process,  and  of  all  pleadings,  depositions,  testimony,  and  other  pro- 
ceedings in  the  state  court,  and  this  indudes  the  proceedings  by  which 
the  transfer  was  effected," — most  effectually  disposes  of  Osgood  v.  Rail- 
road Co.,  and  all  th^  cases  based  upon  it. 

If  the  law  be  as  contended  for  by  plaintiffs  in  error,  we  would  inquire 
what  court  has  jurisdiction,  of  the  case  after  the  petition  and  bond  are 
filed  in  the  state  court,  and  before  the  transcript  is  filed  in  the  federal 
court?  The  federal  court  has  no  jurisdiction,  certainly,  until  after  the 
transcript  is  filed.  No  one  claims  that;  and;  under  the  act  of  March  3, 
1875,  no  provision  is  made  whereby  the  party  against  whom  the  removal 
is  sought  may  have  the  transcript  filed  in  the  federal  court.  And  yet  it 
is  said  that  one  court  loses  jurisdiction  when  a  certain  thing  is  done,  and 
another  court  obtains  jurisdiction  when  a  certain  other  thing  is  done. 
The  party  seeking  the  removal  may  choose  never  to  file  the  tran- 
*143  script  in  the  federal  court.  All  he  wants  is  to  be  let  *alone;  and, 
when  he  ousts  one  court  of  its  jurisdiction,  it  is  not  to  his  interest 
that  another  should  obtain  jurisdiction. 

But  it  is  said,  "There  is  a  right  of  action  on  the  bond."  But  an  ao- 
tion  on  the  bond  may  likewise  be  removed,  and  in  a  very  short  time 
there  might  be  half  a  dozen  actions  in  a  state  of  suspended  animation. 
Out  of  the  state  court,  and  not  in  the  federal  court,  the  party  who  thus 
trifles  with  a  court  of  justice  may  snap  his  fingers  at  his  adversary ,  and 
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inquire,  "What  are  you  going  to  do  about  it?^  Is  the  state  court  to 
lode  jurisdictloa  because  a  paper  called  a  petition  is  filed  with  the  clerk 
during  vacation? 

In  this  case  the  land  was  not  in  controversy.  It  was  only  sought  to 
remove  an  alleged  cloud  on  the  title.  There  is  a  statement  in  the  so- 
called  petition^  that  the  land  was  of  greater  value  than  $600,  but  even 
that  statement  was  not  sworn  to.  It  nowhere  appears  in  the  original 
petition  in  this  case  what  the  value  of  the  land  is.  In  &ct,  there  is  no 
showing  on  that  point,  except  in  the  so-called  petition  for  removal.  In 
Phoenix  Ins.  Co.  v.  Pechner  and  Amory  v.  Amory,  decided  by  the  su- 
preme court  of  the  United  States  at  the  October  term  of  1877,  and  re- 
ported in  the  Albany  Law  Journal,  December  1,  1877,  Chief  Justice 
Waite  holds  '^that  the  state  court,  having  once  acquired  jurisdiction, 
may  proceed  until  it  is  judicially  informed  that  its  poller  over  the  case 
has  been  suspended."  How  is  it  to  hejudidoRy  informed  that  such  fact 
exists,  except  its  judicial  action  be  invoked, -**-except  its  attention  be 
called  to  such  matters  and  things  as  it  is  claimed  establish  that  feet? 
Yet  nothing  of  the  kind  was  done  in  this  case. 

'Hie  act  of  March  8,  1876,  requires  the  party  seeking  the  removal  to 
give  "good  and  sufficient  surety,  ** — good  as  to  the  solvency  of  the  sureties, 
sufficient  as  to  the  amount  of  the  bond.  In  this  case  the  so-called  bond 
was  for  the  sum  of  $100.  As  before  stated,  the  sureties  were  not  quali- 
fied as  to  their  solv^icy.  The  so-called  bond  was  not  approved  by  the 
derk.  It  was  never  exhibited  to  the  court.  Surely,  the  state 
*144  oourt  '^'has  some  right  to  inquire  into  the  amount  of  the  bond  and 
the  solvency  of  the  sureties,  else  a  party,  by  giving  a  bond  nom- 
inal in  amount,  and  executed  by  insolvent  sureties,  may  oust  XtkQ  state 
court  of  its  jurisdiction  of  a  most  important  case. 

But  the  p]ainti£b  in  error  were  in  default  for  want  of  an  answer.  They 
were  required  to  answer  by  April  26th.  They  did  not  do  so,  and  have 
never  offered  to  file  an  answer  up  to  the  present  time.  The  defendant 
in  error  was  tiien  entitled  to  a  judgment,  as  prayed  for  in  his  petition. 
There  was  nothing  in  issue  between  the  parties.  Brenner  v.  Bigelow,  8 
Kan.  "^496.  There  was  nothing  to  remove.  The  de&ult  was  an  admis- 
sion of  the  cause  of  action  stated  in  the  petition. 

This  precise  question  has  been  decided  by  District  Judge  Brown,  in 
the  United  States JiObeuit  court  for  the  Eastern  district  of  Michigan,  in 
McCallon  v.  Waterman,  4  Cent.  Law  J.  413. 

Brewer,  J.  On  the  twenty-first  day  of  March,  1877,  the  defendant 
in  error  commenced  a  suit  in  the  district  court  of  Bourbon  county  against 
the  plainti£b  in  error,  to  remove  an  allied  doud  upon  the  title  to  eighty 
acres  of  land  owned  by  him  in  that  county,  and  to  set  aside  certain  deeds 
which  the  plaintiffs  in  error  had  to  the  land.  The  plaintiffs  in 
*145  error  *were  non-residents  of  the  state.  Service  was  had  by  pub- 
lication. The  answer-day  expired  April  26th,  but  no  answer 
was  ever  filed.  April  26th  the  plaintiffs  in  error  left  with  the  clerk  of 
the  court  two  papers, — a  petition  and  bond  for  removal  of  the  cav-^e  to 
the  United  States  circuit  court.     June  9th  the  case  was  tried,  and  judg- 
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ment  rendered  as  prayed  for  in  the  petition.  August  20ih  the  pIaintiS& 
in  error  filed  a  motion  to  set  aside  the  judgment,  alleging  that  the  oourt 
had  no  jurisdiction  of  the  case  at  the  time  it  was  tri^.  They  claimed 
this  want  of  jurisdiction  solely  on  the  ground  that  they  had  filed  the  pe- 
tition and  bond  for  removal.  September  24th  the  court  refused  to  set 
aside  the  judgment. 

The  plaintiffs  in  error  bring  the  case  to  this  oourt,  ancTdaim  that  the 
court  below  was  ousted  of  its  jurisdiction  of  the  case  by  the  filing  of  the 
petition  and  bond  for  removal.  If  that  be  the  case,  the  judgment  of 
the  oourt  below  should  be  reversed.  But,  before  a  reversal  can  be  or^ 
dered  in  this  oourt,  it  must  appear  firom  the  record  that  the  jurisdiction 
of  the  district  court  had  ceased.  That  it  had  once  acquired  jurisdiction 
the  record  unquestionably  discloses.  Had  that  jurisdiction  been  ter- 
minated? It  had  not,  most  clearly,  unless  the  United  States  oourt  ac- 
quired or  could  acquire  jurisdiction;  and  only  of  certain  daases  of  cases 
can  that  court  take  jurisdiction.  Citizenship  and  amount  in  controvexsy 
are  important  factors  in  determining  whether  any  given  case  is  one  of 
which  the  United  States  court  can  take  jurisdiction. 

What  does  the  record  show  in  respect  to  these  matters  in  this  case? 
The  petition  filed  by  the  plaintiff  below  contained  no  allegation  of 
value,  or  of  the  citizenship  of  the  parties.  It  alleged  that  plaintiff  was 
in  possession  of  the  realty,  but  possession  by  tenant  would  have  satisfied 
the  requirements  of  the  pleading.  Service  was  made  by  publication, 
and  an  affidavit  of  non-residence  of  the  defendants  was  filed,  but  this 
contained  no  intimation  of  the  actual  residence  of  either  defendant.  So 
far  as  the  case  disclosed,  prior  to  the  filing  of  the  petition  and  bond  for 
removal,  plaintiff  and  defendants  might  all  have  been  citizens 
*146  of  the  same  state,  and  the  value  of  the  '''land,  as  well  as  the  con- 
sideration of  the  deeds  complained  of,  less  than  five  hundred 
dollars. 

The  petition* for  removal,  which  was  not  verified,  stated  that  plaintifiT 
was  a  citizen  of  Indiana,  Goddard  of  New  Hampshire,  and  Corbin  of  New 
York;  that  defendants  claimed  full  title  to  the  land  by  reason  of  the  deeds 
complained  of;  and  that  the  land  was  of  a  value  more  than  1500,  to-wit, 
$1,000;  and  prayed  a  removal  to. the  United  States  circuit  oourt.  The 
bond  accompanying  was  in  the  penal  sum  of  $100,  was  conditioned  ac- 
cording to  law,  and  was  signed  by  two  parties  as  sureties.  The  defend- 
ants did  not  sign  the  bond.  The  amount  of  the  penalty  was  settled  by 
no  court  or  officer.  There  was  no  qualification  of  their  solvency  by  the 
sureties.  The  bond  was  executed  before  no  one.  There  was  no  approval 
of  the  sufficiency  of  the  sureties  by  clerk  or  court.  Indeed,  there  was 
nothing,  other  than  the  fact  that  two  names  were  written  on  the  bond,  to 
show  that  such  sureties  resided  in  Kansas,  that  they  were  worth  a  dollar, 
or  even  that  they  had  any  existence.  The  papers  were  filed  in  vacation. 
No  motion  was  made  to  the  oourt  for  a  removal,  and,  for  aught  that  ap- 
pears, the  court,  at  the  date  of  the  judgment,  was  entirely  unaware  of  the 
existence  of  any  such  papers  or  application.  At  the  hearing  of  the  mo- 
tion to  vacate  the  judgment  the  affidavit  of  the  two  sureties  was  filed, 
stating  tnat  they  were  each  residents  of  Bourbon  county,  and  worth  $1 ,000 
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aboT6  all  debts  and  exemptioDs.  Bat  no  evidence  was  given  as  to  the 
dtiieDship  of  the  parties,  or  the  value  of  the  land,  or  the  consideration 
of  the  deeds.  We  believe  that  embraces  all  the  &cts  in  the  record  bear- 
ing npon  the  question.  Did  the  district  court  err  in  its  rulings?  The 
law  of  congress  applicable  thereto  is  as  follows: 

'MSec.  2.  That  any  suit  of  a  dvil  nature,  at  law  or  in  equity ,  now  pend- 
ing or  hereafter  brought  in  any  state  court,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred  dollars,  and 
in  which  there  shall  be  a  controversy  between  citizens  of  different  states, 
either  party  may  remove  said  suit  into  the  circuit  court  of  the  United 

States  for  the  proper  district. 
*147  *^'Sec.  8.  That  whenever  either  party,  or  any  one  or  more  of  the 
plaintiffs  or  defendants  entitled  to  remove  any  suit  mentioned  in 
the  next  precedix^  section,  shall  desire  to  remove  such  suit  from  a  state 
court  to  the  circuit  court  of  the  United  States,  he  or  they  may  make  and 
file  a  petition  in  such  suit  in  such  state  court  before  or  at  the  term  at 
which  said  cause  could  be  first  tried,  and  before  the  trial  thereof,  for. the 
removal  of  such  suit  into  the  circuit  court  to  be  held  in  the  district  where 
such  suit  is  pending,  and  shall  make  and  file  therewith  a  bond,  with 
good  and  sufficient  surety,  for  his  or  their  enterix^  in  such  circuit  court 
on  the  first  day  of  its  then  next  session  a  copy  of  the  record  in  such  suit, 
and  for  paying  all  costs  that  may  be  awarded  by  the  said  circuit  court, 
if  said  court  shall  hold  that  such  suit  was  wrongfully  or  improperly  re- 
moved thereto,  and  also  for  their  appearing  and  entering  special  bail  in 
such  suit,  if  special  bail  was  originally  requisite  therein.  It  shall  then 
be  the  duty  of  the  state  court  to  accept  said  petition  and  bond,  and  pro- 
ceed no  further  in  such  suit."    Desty,  Fed.  Proc.  72,  78. 

Now,  the  method  prescribed  in  the  last  section  for  obtaining  a  removal 
is  by  the  filing  of  a  petition  and  bond.  This  petition  may  be  nothing 
more  than  a  petition, — a  simple  request  for  removal.  Indeed,  that  is 
all  the  statute  would  seem  to  imply.  It  is  nowhere  stated  that  it  must 
contain  a  full  showing  of  the  facts  entitling  the  petitioner  to  a  removal, 
nor  is  it  anywhere  said  that  any  such  showing  is  to  be  taken  as  condu- 
fiive.  But  the  petition — the  request  for  removal — amounts  to  nothing 
unless  the  case  is  one  that  can  be  removed.  Where  the  amount  in  con- 
troversy is  only  one  hundred  dollars,  the  United  States  court  cannot  take 
jurisdictaqn,  and  the  filing  of  a  petition  for  removal  does  not  divest  the 
state  court  of  jurisdiction;  and  the  same  is  true  where  the  parties  are  cit- 
izens of  the  same  state.  In  many  actions  the  pleadings  disclose  the 
amount  in  controversy,  and  in  some  cases  the  citizenship  of  the  parties 
appears  somewhere  in  the  proceedings.  In  such  a  case  the.  mere  filing 
of  the  request  for  removal  may  be  sufficient;  for  there,  upon  the  face  of 
the  record,  it  app^rs  that  the  case  is  one  of  which  the  federal  court  may 
take  jurisdiction.  But  where,  upon  the  face  of  the  papers,  nothing 
of  the  kind  appears,  then  the  state  court  may  properly  require 
*148  ^me  showing  before  it  refrains  from  further  proceedings.  The 
mere  filing  of  a  petition,  unverified,  and  without  any  showing  of 
a  state  of  fhcts  which  would  entitle  the  federal  court  to  take  jurisdiction, 
does  not  tpao  Jbdo  oust  the  state  court  of  its  jurisdiction.     A  mere  peti- 
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tion,  unverified,  proves  nothing.  The  record,  as  it  stands  in  the  state 
court,  may  furnish  the  needed  proof.  If  it  does  not,  the  party  Boeking 
the  change  must  make  it.  Suppose  a  suit  between  citizens  of  the  same 
state  on  a  note  for  fifty  dollars:  can  a  defendant,  simply  by  filing  a  pe- 
tition stating  the  amount  in  controversy  to  be  over  five  hundred  dolliUB, 
and  to  be  between  citizens  of  different  states,  and  a  bond  for  costs,  oust 
the  state  court  of  jurisdiction?  If  he  can,  then  every  petty  case  before 
a  justice  of  the  peace  can  be  transferred  to  the  docket  of  the  federal  court. 
In  the  case  of  Taylor  v.  Rockefeller,  latdy  decided  by  Mr.  Justice  Stbong« 
and  reported  in  7  Cent.  Law  J.  349,  860,  the  following  appears:  *^It 
may  be  admitted  that  when  the  petition,  read  in  connection  with  the 
other  parts  of  the  record,  does  not  show  a*  case  of  which  the  circuit  court 
has  jurisdiction,  the  jurisdiction  of  the  state  court  is  not  ousted.  In 
such  a  case  that  court  may  proceed.  It  may  therefore  examine  the  pe- 
tition and  record;  but  its  judgment  upon  the  question  whether  a  proper 
case  appears  for  removal  is  not  conclusive  upon  the  circuit  court."  But, 
if  the  state  court  may  examine  in  one  case  to  see  whether  the  case  is  one 
which  may  be  removed,  it  may  in  all.  The  question  is  simply  one  of 
power.  Concede  the  right  to  examine,  and  then  the  question  in  each 
particular  case  is  simply  whether  its  judgment  is  correct  upon  the  facts. 

In  Blair  v.  West  Point  Manuf'g  Co., reported  in  6  Reported',  600,  the 
supreme  court  of  Nebraska  says:  '^  Where  a  petition  is  filed  to  remove  a 
cause  on  the  ground  that  it  is  between  citizens  of  different  states,  and  the 
facts  stated  in  the  petition  are  denied  by  answer,  may  the  court  not  hear 
the  testimony  to  determine  whether  the  fdlegations  of  the  petition  are  true? 
The  question  to  be  determined  is  one  of  fact,  and  in  no  manner  depends 
on  the  construction  to  be  given  any  law  of  the  United  States. 
^^149  The  court  having  ^obtained  jurisdiction  of  the  subject-matter  and 
of  the  parties,  no  valid  objection  can  be  urged  against  its  examin- 
ing the  grounds  upon  which  it  is  sought  to  oust  it  of  jurisdiction.  It 
is  the  proper  tribunal  to  make  the  examination." 

In  Carswell  v.  Schley,  reported  in  5  Reporter,  716,  the  supreme  court 
of  Greorgia  uses  this  language:  ^'The  scheme  of  removal  ordained  by  act 
of  congress  is  open  and  public.  It  is  by  petition.  It  contemplates  a 
taking  with  leave,  and  not  furtively,  by  a  sort  of  statutory  larceny.  The 
state  court  is  to  know  of  the  proceedings  for  removal,  and  to  see  that  they 
are  such  as  the  act  prescribes.  When  they  conform  to  the  act,  the  court 
has  no  right  or  power  to  retain  the  case;  and,  when  they  fail  to  conform 
in  any  essential  particular,  it  has  no  right  or  power  to  send  the  case  away 
or  order  it  removed.  Until  there  is  a  sufScient  petition,  there  can  be  no 
transfer;  and  whether  or  not  the  petition,  reading  it  in  connection  with 
the  record,  is  sufficient,  can  and  ought  to  be  decided,  in  the  first  instance, 
by  the  court  whose  duty  it  is  to  accept  it.  The  acceptance  or  rejection 
of  the  petition  involves  a  decision  upon  its  sufficiency." 

In  Holden  v.  Putnam  Fire  Ins.  Co.,  46  N.  Y.  1,  we  find  this  in  the 
opinion:  "It  was  as  essential  for  the  defendant  to  show,  upon  the  appli- 
cation to  remove  the  cause,  that  it  was  brought  by  a  citizen  of  this  state, 
as  that  it  was  brought  i^ainst  the  citizen  of  another  state.  The  state 
court  had  jurisdiction  of  the  action,  and  it  could  only  be  deprived  of  its 
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jniisdiction  by  pioceediDgs  in  oonfonnity  with  the  act  of  congress,  and 
npon  proof  presented  to  the  conrt  of  the  facts  which,  under  the  act,  de> 
termined  its  jurisdiction,  and  entitled  the  defendant  to  have  the  cause 
transferred  to  the  circuit  court  of  the  United  States." 

In  Railway  Co.  v.  Bamsey,  22  Wall.  S22,  which,  liowever,  arose  un- 
der a  prior  statute  of  removal,  and  is  not,  therefore,  conclusive  upon  the 
present  question,  the  chief  justice  says:  ''Such  a  petition  must  state 
facts  sufficient  to  entitle  him  to  have  the  transfer  made.  This  cannot 
be  done  without  showing  that  the  circuit  court  would  have  jurisdiction 
of  the  suit  when  transferred.  The  one  necessarily  includes  the  other. 
If,  upon  the  hearing,  it  is  sustained  by  the  proof  the  state  court  can 

proceed  no  further." 
♦160    And  in  Amory  v.  Amory,  95  U.  S.  ♦ISC,  the  supreme  court  of 
the  United  States,  under  a  like  statute,  holds  "that  the  state  court, 
having  once  acquired  jurisdictk)n,  may  proceed  until  it  is  judicially  in- 
formed that  its  power  over  the  case  has  been  suspended." 

And  in  the  case  of  the  Delaware  R.  R.  Const.  Co.  v.  Davenport  &  St. 
P.  R.  Go, ,  46  Iowa,  406,  the  precise  question  here  involved  was  presented, 
and  the  court  holds  that  there  must  be  proof  as  well  as  petition.  It 
says:  "  The  petition  was  not  verified,  and  there  was  no  evidence,  by  affi- 
davit or  otherwise,  presented  to  the  court  tending  to  support  the  idl^;a- 
tions  in* the  petition  that  Meyer  and  Deneson,  or  either  of  them,  were  cit- 
izens of  some  other  state  than  Iowa.  In  the  absence  of  any  decision  of 
the  supreme  court  of  the  United  States,  we  are  unwilling  to  hold  that 
merely  filing  a  petition  and  bond  operates  as  a  removal  of  the  action, 
or,  rather,  ousts  the  state  court  of  jurisdiction."  And  the  court  then 
proceeds  very  forcibly  to  point  out  the  ills  to  follow  from  such  a  con- 
struction of  the  statute. 

Again,  that  some  evidence  should  be  presented,  by  affidavit  or  other- 
wise, when  the  record  fails  to  disclose  a  case  of  which  the  federal  court 
can  take  jurisdiction,  receives  support  from  the  latter  part  of  said  sec- 
tion 3.  Provision  is  there  made  for  the  removal  of  cases  where  citizens 
of  the  same  state  claim  title  to  the  land  in  controversy  by  grant  from 
difierent  states.  Ordinarily,  in  real-estate  actions,  the  value  does  not 
appear  on  the  record;  and  so  the  statute  reads:  ^^  And  if  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  five  hundred  dollars,  exclusive  of  costs, 
the  sum  or  valve  being  made  to  appear,  one  or  more  of  the  plaintiffs  or  de- 
fendants, before  the  trial,  may  state  to  the  court  and  make  affidavit,  if 
the  court  require  it,  that  he  or  they  claim  and  shall  rely  upon  a  right  or 
title  to  the  land  under  a  erant.  from  a  state,""  etc.  The  value  is  to  be 
made  to  appear,  because  such  value  does  not  appear  by  the  record;  but 
the  mere  statement  of  the  party  seeking  a  change  does  not  show  the 
value.  It  would  be  strange  if  a  right  could  be  acquired,  and  a  court 
divested  of  jurisdiction,  upon  the  mere  unsupported,  unverified  asser- 
tion of  the  party  seeking  such  right.     Rights  in  judicial  proceedings  are 

not  thus  established. 
*151     *But,  again,  the  statute  requires  a  bond  with  good  and  sufficient 
surety.     The  statute  does  not  specify  the  amount  of  the  penalty. 
Who  authorised  the  defendants  to  limit  the  Uability  on  the  bond  to  $1007 
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and  how  oonld  the  court  hold  that  such  amount  was  suflScient?  There 
was  no  evidence  tendered  to  the  court  that  the  sureties  were  worth  a  dol- 
lar. Is  it  the  duty  of  the  state  court  to  take  a  bond  with  any  penalty 
the  party  may  choose  to  insert,  and  any  sureties  he  may  see  fit  to  ob- 
tain? And,  if  not,  is  it  the  court's  duty  to  make  inquiry  as  to  the  suf- 
ficiency of  the  penalty  or  the  solvency  of  the  sureties?  It  would  be 
strange  if,  when  a  bond  is  found,  among  the  papers,  the  duty  was  cast 
upon  the  court  of  hunting  up  the  sureties,  ascertaining  whether  in  fact 
any  such  parties  existed,  and,  if  so,  whether  they  were  worth  anything. 
We  do  not  understand  the  statute  as  casting  any  such  duty  upon  the 
court.  If  the  party  seeking  the  removal  does  not  feel  interested  enough 
in  the  matter  to  furnish  some  evidence  of  the  solvency  of  the  sureties, 
we  hink  the  court  may  ignore  the  bond,  and  treat  it  as  insufficient. 
At  the  time  the  judgment  was  rendered,  no  such  evidence  was  before  the 
district  court.  Can  we  say  the  court  err^  in  not  accepting  the  bond, 
and  holding  the  sureties  solvent  and  sufiident?  In  short,  as  the  case 
stands,  we  are  asked  to  hold  that  the  district  court  erred  in  not  surren- 
dering its  jurisdiction,  and  declining  to  proceed  further  in  the  case,  when 
there  was  not  a  scintilla  of  evidence  before  it  that  the  case  was  one  of 
which  the  federal  court  could  take  jurisdiction,  or  that  the  bond  for  re- 
moval was  sufficient  in  amount,  or  the  sureties  on  it  worth  a  dollar.  We 
are  not  prepared  to  so  hold,  and  think  that  the  judgment  most  be  af- 
firmed. 

Valentins,  J.  I  ooncurring. 


*152  *JoHN  S.  Lemon  and  another  v.  Joseph  Fox. 

July  Term,  1878. 

Banks  and  Banking:  Partnership:  Liability:  Deposit.  Where  a  firm 
consisting  of  three  members  is  engaged  in  business  as  a  private  bank, 
and  had  been  so  engaged  for  about  a  year*  with  M.,  one  of  the  partners, 
as  resident  and  managing  partner,  and  F.,  who  has  been  in  the  habit  of 
dealing  with  the  banlc,  go^  into  its  ordinary  place  of  business,  and,  in* 
tending  to  deal  with  it,  hands  over  the  counter  to  such  managing  part* 
ner  fifty  dollars,  in  the  usual  manner  for  deposit,  and  receives  therefor* 
upon  a  printed  blanic  in  the  name  of  the  bank,  a  certificate  of  deposit 
signed  by  M.,  and  nothing  is  said  about  any  personal  loan  to  M.,  and  no 
intimation  given  of  any  other  than,  as  F.  intended,  a  transaction  with 
the  bank,  and  F.  has  no  knowledge  of  any  agreement  between  the  part-' 
nets  as  to  the  form  of  the  firm's  blanks,  or  the  manner  of  the  Orm*8  slfp* 
nature,  Tield,  that  such  certificate  was  binding  upon  the  firm,  and  that 
notwithstanding  M.  did  not  affix  to  his  signature  to  the  certificate  anj 
such  words  as  '* Cashier"  or  "Managing  Partner,"  and  although  ^L  in- 
tended to  take  it  as  a  loan  to  himself  and  did  not  enter  the  transaction 
in  the  books  of  the  firm,  nor  pass  over  to  its  credit  the  money,  but  ap- 
propriated tlie  same  to  his  own  use,  and  although  the  blank  form  used  for 
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(he  certificate  was  not  the  one  generally  used  by  the  bank  after  the  for- 
mation of  .the  partnership,  but  that  used  by  M.  while  carrying  on  by  him- 
self the  business  of  banking,  prior  thereto,  in  the  same  place  and  under 
the  same  name.^ 

Error  from  Nemaha  district  court. 

Action  brought  by  Fox  against  Lemon  and  Hosea.  Trial  at  October 
term,  1877,  of  the  district  court,  and  findings  and  judgment  for  Fox. 

Judson  <k  Matter,  for  plaintiffs  in  error. 

While  transacting  the  business  of  the  firm,  Mather  was  also  carrying 
on  business  on  his  own  account.  Sven  if  he  were  authorized  to  bind 
the  firm  by  his  individual  signature,  such  an  instrument  as  the  certifi- 
cate in  suit  would  be  prima  facie  an  individual  obligation.  This  pre- 
sumption oould  only  be  overcome  by  proof,  on  the  part  of  the  plaintiff 
below,  that  the  money  was  received  by  Mather  for  partnership 
*153  purposes,  or  was  actudly  applied  to  the  use  of  the  partner'*'ship, 
or  was  represented  by  Mather,  at  the  time  of  borrowing  the  money , 
to  be  for  the  use  of  the  firm.  Story,  Partn.  139;  Mercantile  Bonk  v.  Cox, 
38  Me.  500;  Etheridge  v.  Binney,  9  Kck.  272;  United  States  Bank  v. 
Binney,  5  Mason,  184;  Palmer  v.  Stephens,  1  Denio,  471;  Crouch  v. 
Bowman,  3  Humph.  209;  Manufacturers'  &  Mechanics'  Bank  v.  Win- 
ship,  5  Pick.  11;  Kemp  v.  Daniel,  8  Ga.  385;  Ex  parte  Bolitho,  Buck, 
100.  Under  these  circumstances,  it  would  seem  that  the  certificate  is- 
sued to  Fox  could  not  be  considered  an  obligation  of  the  firm.  It  makes 
no  difference  whether  the  lender  did  or  did  not  know  whether  the  money 
was  actually  applied,  or  intended  to  be  applied,  to  the  business  for  which 
it  was  borrowed  or  not.  Story,  Partn.  139.  If  Mather  borrowed  the 
money  on  his  own  credit,  this  firm  would  not  be  bound,  even  though 
the  money  was  actually  applied  to  partnership  uses.  1  Smith,  Lead. 
Cas.  987;  Watt  v.  Kirby,  15  111.  200;  Qay  v.  Cottrell,  18  Pa.  St.  408; 
Wiggins  V.  Hammond,  1  Mo.  121;  Farmers'  Bank  v.  Bayless,  35  Mo. 
428. 

In  this  case  it  was  attempted  to  prove  a  custom  on  the  part  of  the 
bank  to  issue  firm  certificates  in  the  form  of  the  one  sued  on,  by  intro- 
ducing four  witnesses  to  prove  that  they  had  at  different  times  received 
such  certificates.  No  evidence  that  the  witnesses  knew  of  any  such 
usage,  or  that  such  usage  ever  existed,  was  offered.  Evidence  of  the 
circumstances  attending  one  or  more  particular  transactions  cannot  be 
introduced  to  show  a  general  custom.  Testimony  as  to  what  was  the 
general  usage  in  such  cases  must  be  produced.  Stevens  v.  Reeves,  9 
Pick.  198;  Parrott  v.  Thacher,  Id.  425;  Berkshire  Woollen  Co.  v.  Proc- 
tor, 7  Cush.  417;  Esterly  v.  Cole,  3  N.  Y.  502;  Wood  v.  Hickok,  2 
Wend.  501;  Hasbrouck  v.  Vandervoort,  9  N.  Y.  155. 

Mr.  Morse  mentions  four  possible  ways  in  which  cashiers  might  at- 
tempt to  bind  their  banks:     First,  " Bank,  by  A.  B.,  Cashier;" 

tecondy  "A.  B.,  Cashier  of Bank;"  thirds  "A.  B.,  Cashier;"  and, 

^See  Frye  ▼.  Sanders,  anU,  *2&,  and  note;  Hoeflinger  T.  Wells,  (Wis.)  8  N.  W 
Rep.  889. 


\ 
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fowrih^  "A,  B."  without  any  addition.  Either  of  the  first  two  modes,  he 
says,  is  correct,  and  the  validity  of  the  third  mode  has  heen  estahlished, 
with  hesitation,  but  beyond  question,  by  the  courts.  Morse,  Bank.  154, 
155;  State  Bank  of  Ohio.  v.  Fox,  3  Blatchf.  431;  Bank  of  Genesee  v. 
Patchin  Bank,  13  N.  Y.  309;  Northampton  Bank  v.Pepoon,  11  Mass. 
288;  Spear  v.  Ladd,  Id.  94;  Folger  y.  Chase,  18  Pick.  63;  Robb  v.  Ross 
Co.  Bank,  41  Barb.  586;  Plumtree  v.  Dratt,  Id.  336;  Marine  Bank  v. 

Clements,  3  Bosw.  600. 
*154  The  hesitation  which  courts  have  expressed  in  going  the  *length 
stated  in  the  last  paragraph,  and  the  care  with  which  they  have 
reasoned  on  the  point,  would  forbid  the  assumption  that  they  would  go 
any  further  in  sustaining  this  kind  of  paper.  As  Mr.  Morse  truly  re- 
marks: "Probably  in  all  such  cases  that  have  ever  occurred''  (t.  «.,  in 
which  courts  have  sustained  contracts  signed  by  cashiers  with  the  sim- 
ple addition  of  "Cashier,"  without  giving  the  name  of  their  banks)  "  the 
undertaking  was  really  that  of  the  bank;"  so  that  the  law  was  actually 
strained  in  the  interest  of  justice.  Morse,  Bank.  156.  But  as  the 
court  in  this  case  has  found  that  Mather  did  not  intend  to  bind  the  part- 
nership,  nor  did  he  either  borrow  the  money  for  the  firm  or  apply  it  to 
its  use,  it  would  seem  that  there  is  no  necessity  to  strain  the  law  to  en- 
force this  contract  against  the  partnership.  But  as  far  as  the  courts  have 
gone  in  enforcing  against  banks  contracts  signed  by  their  officers,  with 
the  addition  of  their  official  titles  alone,  they  have  much  further  to  go  before 
they  enforce  against  a  bank  a  contract  signed  by  its  cashier  in  his  indi- 
vidual name  without  the  addition  of  "Cashier."  There  seems  to  be  no 
adjudicated  case  on  this  point.     Morse,  Bank.  157. 

The  case  of  Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat.  326, 
which  was  relied  upon  by  the  plaintiff  below,  is  not  an  authority  upon 
this  point,  as  it  simply  decides  that  parol  evidence  is  admissible  to  ex- 
plain the  character  of  the  instrument.  This  was  an  action  of  asgwmpgU 
upon  the  common  counts  brought  upon  a  check,  and  the  question  was  as 
to  whether  parol  evidence  was  admissible  to  prove  that  it  was  a  bank 
transaction.  There  was  no  doubt  about  the  fact;  it  was  cut  out  of  the 
official  check-book  of  the  bank;  the  money  was  drawn  in  behalf  of  and 
applied  to  the  use  of  the  bank;  and  it  was  recognized  as  an  official  mat- 
ter by  all  parties  connected  with  the  transaction.  In  the  case  under  con- 
sideration exactly  the  contrary  is  true,  as  there  is  no  dispute  but  that 
the  money  was  received  by  Mather  from  Fox  upon  and  applied  to  his 
individual  account.  Besides,  in  the  case  of  Mechanics'  Bank  v. 
*165  Bank  of  Columbia,  the  instrument  sued  *on  was  a  simple  acquit- 
tance, and  was  neither  a  bond,  bill,  nor  note,  but  simply  a  mem* 
orandum  or  voucher  for  the  payment,  on  account  of  the  drawer,  of  so 
much  money;  while  a  certificate  of  deposit  is  nothing  more  nor  less  than 
a  promissory  note.  Blood  v.  Northup,  1  Kan.  *28;  Morse,  Bank.  53; 
Leavitt  v.  Palmer,  3  N.  Y.  19;  Barnes  v.  Ontario  Bank,  19  N.  Y.  152; 
Miller  v.  Austen,  13  How.  218;  Southern  Loan  Co.  v.  Morris,  2  Fb.  St. 
175;  Laughlin  v.  Marshall,  19  111.  390. 
/.  E.  Taylor^  for  defendant  in  error. 
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Bbewbb,  J.  In  April,  1873,  Milo  E.  Mather  came  to  Sabetha,  Ne- 
maha oountyy  Kansas,  and  engaged  in  banking  under  the  name  and 
style  of  the  f^Sabetha  Exchange  Bank,"  putting  into  bis  business  a  capi- 
tal of  about  $11,000,  and  continued  in  business  alone  under  that  name 
until  the  first  day  of  November,  1875,  when  he  entered  into  a  copart- 
nership with  plaintiffs  in  error  to  continue  the  same  business  at  the  same 
place  and  under  the  same  name.  Lemon  and  Hosea  resided  at  St.  Jo- 
seph, Missouri,  and,  by  the  terms  of  the  copartnership  agreement,  were 
not  required  to  give  any  personal  attention  to  the  business.  Mather  was 
the  resident  partner,  and  managed  the  afSurs  of  the  concern.  Before 
the  formation  of  the  partnership,  and  up  to  a  short  time  before  the  dis- 
solntion,  Mather's  financial  standing  and  credit  in  the  community  were 
good,— us  good  as  anybody's  there.  While  he  lived  at  Sabetha,  both 
before  and  during  the  existence  of  the  copartnership,  he  was  engaged  in 
various  other  lines  of  busiaess  unconnected  with  this  partnership,  such 
as  fiirming,  buying,  selling,  and  raising  cattle,  buying  and  seUing  grain 
at  an  elevator,  and  dealing  in  lumber.  On  the  twenty-sixth  of  October, 
1876,  plaintiff,  Joseph  Fox,  who  had  been  in  the  habit  of  doing  busi- 
ness with  the  bank  through  Mather  as  its  cashier,  went  into  the  bank, 
and,  in  the  usual  way,  over  the  counter,  deposited  fifty  dollars,  receiv- 
ing therefor  from  Mather  the  following  certificate  of  deposit: 

*156  ***  CERTIFICATE  OP  DEPOSIT. 

'^No.  485.  Sabetha  Exchange  Bank, 

[Stamp.]  Sabetha,  Kan.,  Oct.  26,  1876. 

"Joseph  Fox  has  this  day  deposited  fifty  dollars  in  cash,  payable  to 
himself,  or  order,  in  like  funds,  on  return  of  this  certificate  properly  in- 
dorsed, and  to  be  10  per  cent,  interest  per  annum  if  left  four  months  or 
longer. 

«$50.00.  M.  E.  Mather." 

Afterwards  he  drew  &check  on  the  Sabetha  Exchange  Bank  for  fifteen 
dollars,  which  was  paid,  and  again  went  into  the  bank  and  drew  ten 
dollars,  at  which  time  the  payment  of  both  the  ten  and  fifteen  dollars 
was  indorsed  upon  his  certificate.  This  was  all  that  was  paid.  January 
8, 1877,  the  partnership  of  Mather,  Lemon  &  Hosea  was  dissolved,  and 
thereafter.  Lemon  &  Hosea  refusing  to  recognize  this  certificate  of  de- 
posit as  binding  on  them,  this  action  was  brought.  Mather  w  s  then  in 
bankruptcy.  The  action  was  tried  before  the  court  without  a  jury. 
Special  findings  of  fact  were  made,  upon  which  the  court  rendered  judg- 
ment in  &vor  of  plaintiff,  to  reverse  which  judgment  this  proceeding  in 
error  was  brought.  The  testimony  was  all  preserved^  and  is  in  the  rec- 
ord before  us.  This  testimony  is  conflicting,  and  where  so  conflicting 
the  findings  of  the  court  must  be  accepted  as  conclusive.  Crane  v. 
Chouteau,  20  Kan.  288. 

In  addition  to  this  general  rule,  the  court  expressly  finds  that  the  tes- 
timony of  Mather  is  not  entitled  to  fuU  credit;  a  finding  we  are  not  pre- 
pared to  say  was  not  fully  justified  by  the  testimony.     From  these  find- 
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ings,  in  addition  to  the  facts  above  stated,  appear  these  matters:  The 
form  of  Vixe  certificate  in  this  case  is  that  used  by  Mather  before  the 
formation  of  the  partnership.  At  the  time  the  partnership  was  entered 
into,  a  new  book  of  forms  for  certificates  of  deposit  was  procured,  which 
differed  slightly  in  form  from  those  previously  used,  and  were  printed 
in  ink  of  a  different  color.  The  plaintiff  had,  in  addition  to  the  certi* 
ficate  sued  on,  two  of  these  new  certificates,  of  which  one  was  as  fol- 
lows: 

*157  *"CERTIFICATB  OF  DEPOSIT. 

^'No.  1,076.  Sabetha  Exchange  Bane, 

"Sabetha,  Kan.,  May  18,  1876. 

^Joseph  Fox  has  deposited  in  this  bank  thirty  dollars,  payable  to  the 

order  of  himself  on  return  of  this  certificate, after  date,  with  — 

per  cent,  interest  per  annum,  for  the  time  specified. 

"$30.00.  M.  E.  Mather,  CSashier." 

While  alone,  Mather  issued  between  460  and  500  of  the  former  cer- 
tificates, and  during  the  partnership  about  200  of  the  latter.  After  the 
partnership  was  formed,  and  before  the  receipt  of  the  new  book,  a  few 
certificates  were  issued  upon  the  old  forms,  of  which  there  is  no  dispute 
but  that  they  were  firm  liabilities:  but  the  dispute  arises  as  to  this  and 
some  others  issued  on  the  old  form  after  the  receipt  of  the  new  book,  and 
the  claim  is  that  such  are  the  mere  individual  obligations  of  Mather. 
Mather  borrowed  the  money  received  on  this  deposit  for  his  private  use, 
and  intended  to  issue  his  individual  obligation,  and  the  firm  never  re- 
ceived the  money,  nor  was  it  entered  on  the  books  of  the  firm,  and  de* 
fendants  had  no  knowledge  of  the  receipt  of  the  money  or  the  issue  of 
the  certificate,  or,  indeed,  of  any  of  those  claimed  to  be  individual,  until 
after  the  dissolution.  Mather  was  in  fact  authorized  to  bind  the  firm  by 
signing  his  name  with  the  addition  of  cashier,  but  not  otherwise,  though 
plaintiff  had  no  knowledge  of  this  agreement  or  limitation  between  the 
parties.  The  plaintifi,  at  the  time  of  making  the  deposit,  believed,  and 
had  good  reason  to  believe,  that  he  was  making  his  deposit  to  the  Sabetha 
Exchange  Bank,  and  receiving  the  certificate  therefor.  He  had  no  in- 
formation or  notice  that  he  was  dealing  with  Mather  as  an  individual^ 
and  not  with  the  bank,  in  that  transaction;  nor  was  his  attention  called 
to  the  signature,  nor  did  he  notice  that  the  word  '' Cashier"  was  not 
affixed  to  it.  And  other  individuals,  in  dealing  with  the  bank,  received 
like  certificates  of  deposit,  signed  by  Mather,  without  the  addition  of  the 
word  "Cashier,"  and  the  same  were  recognized  by  Mather  in  the 
*158  bank  as  bank  transactions,  so  *far,  at  least,  as  those  individuala 
were  concerned  or  had  knowledge. 

Did  the  court  err  in  rendering  judgment  against  the  defendants  upon 
these  findings?  We  think  not.  The  cardinal  facts  are  that  plaintiff  went 
into  the  bank,  and  finding  the  person  there  in  charge  with  whom  he  had 
been  in  the  habit  of  dealing  as  the  representative  of  the  bank,  in  the 
usual  manner,  over  the  counter,  made  a  deposit  of  fifty  dollars,  and 
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ceived  as  evidence  ihereof  this  certificate.  He  supposed  he  was  deal- 
ing with  the  bank,  intended  no  transaction  with  Mather  individually, 
purposed  no  loan  to  him  personally,  and  received  no  intimation  that  any- 
thing was  contemplated  on  the  other  side  of  the  counter  save  the  ordi- 
nary obligation  which  arises  when  money  is  handed  over  the  counter  of  a 
bank  for  deposit.  Under  those  circumstances,  it  would  seem  that  very 
strong  fiftctb  must  exist  before  it  can  be  held  that  the  bank  is  not  liable. 
It  is  said  that  the  bank  did  not  receive  the  money,  but  that  Mather  in- 
dividually appropriated  it.  But  the  depositor  handed  his  money  to  the 
managing  partner, — the  one- attending  to  all  the  business  of  the  bank. 
How  could  he  know  what  such  partner  did  with  the  money?  Was  it 
his  duty  to  inform  the  other  partners  that  he  had  given  the  money  to 
their  partner?  If  he  had  attempted  to  inquire  into  the  disposition  of 
the  money  or  the  manner  in  which  the  partners  kept  their  books,  would 
he  not  have  been  properly  repelled?  That  was  a  matter  private  to  the 
partners,  and  not  open  to  the  depositors. 

It  is  said  that  Mather  intended  an  individual  and  not  a  bank  trans- 
action. But  he  expressed  no  such  intention,  he  suggested  no  such  trans- 
action, and  there  were  no  surroundings  to  suggest  such  intention,  or  im- 
ply such  transaction.  While  he  was  engaged  in  various  business,  in 
which  it  was  natural  to  suppose  money  would  be  needed,  yet  it  is  not 
pretended  that  he  was  carrying  on  two  banks  in  the  same  place, — one  a 
personal  and  the  other  a  partnership  bank*  There  was  but  the  one  bank, 
— that  in  which  defendants  were  partners.  Now,  it  is  generally 
*159  true  that,  where  transactions  pertaining  '^'to  certain  kinds  of  busi- 
ness are  had  in  a  building  devoted  to  that  business,  with  one  of 
the  firm  carrying  on  that  business  in  the  ordinary  way  in  which  such 
transactions  are  carried  on,  it  will  be  presumed  tiiat  such  transactions 
are  with  the  firm,  and  not  with  the  individual  partner  alone.  A  farmer 
brings  in  a  load  of  potatoes,  and,  taking  it  to  a  grocery  store  owned  and 
managed  by  a  partnership,  sells  it,  having  his  conversation  as  to  terms 
with  one  of  the  partners.  It  is  not  expr^sly  stated  that  the  firm  pur- 
chases, nor  is  the  fanner  told  that  it  is  a  personal  transaction  of  the  in- 
dividual partner  with  whom  he  trades.  Is  there  any  doubt  but  that  the 
firm  is  responsible,  and  that,  too,  notwithstanding  the  individual  part- 
ner intends  them  for  his  own  use,  and,  after  the  potat<oes  have  been  de- 
livered in  the  store,  carries  the  entire  load  to  his  own  house,  and  in  fact 
appropriates  them  to  his  own  use?  Just  so  is  it  with  partners  running 
and  owning  a  bank.  All  are  responsible  for  moneys  received  for  deposit 
in  the  usual  course  of  business  over  the  counter,  unless  some  notice  to 
the  contrary  is  given  to  the  depositor;  and  that,  notwithstanding  the  fact 
that  the  partner  actually  receiving  the  money  intends  to  appropriate  it 
to  his  own  use,  and  does  in  fact  so  appropriate  it. 

Again,  it  is  said  that  the  form  of  the  certificate  indicated  a  personal 
transaction,  and  that  the  personal  signature  of  the  cashier,  without  the 
addition  of  the  word  "Cashier,"  does  not  bind  the  bank.  But  who  de- 
termines the  form  of  the  certificate, — ^the  bank  or  the  depositor?  Is  there 
any  magic  in  the  color  of  the  ink  with  which  a  bank  certificate  is  printed 
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which  settles  the  question  as  to  what  party  is  responsible  thereon?  Is  a 
depositor  to  know  that  a  certificate  in  black  ink  means  the  bank,  while 
one  in  green,  issued  by  the  same  party,  in  a  like  course  of  business, 
means  simply  the  cashier?  Is  not  the  mere  color  of  the  ink,  and  the 
form  of  the  certificate,  a  matter  of  private  r^ulation  by  the  bank,  of 
which  the  depositor  knows  nothing,  and  which,  without  some  express 
notice  to  him,  in  no  manner  afiects  his  rights?  How  can  he  tell  when 
one  book  of  forms  is  exhausted  and  a  new  one  resorted  to?  And 
*160  while  the  addition  of  the  word  ^'  Cashier  ^  *may  be  significant  or  even 
essential  to  the  signature  of  one  who,  as  a  mere  agent,  attempts  to 
bind  a  corporate  bank  by  an  official  act,  yet  no  such  rule  obtains  where 
the  managing  member  of  the  firm  engaged  in  the  business  of  banking, 
receiving  money  on  deposit  in  the  usual  course  of  tbe  business  of  the  firm, 
issues  a  certificate  in  the  name  of  the  firm  with  merely  his  individual 
signature.  The  omission  of  the  word  '^Gashier,"  or  '^Managing  Part- 
ner," or  any  other  descriptive  term,  does  not  avoid  the  instrument  or  op- 
erate to  release  the  firm  from  liability  on  a  certificate  issued  in  the  r^- 
ular  course  of  business  by  the  partner  authorized  to  receive  money  on 
deposit  and  transact  the  business  of  the  firm  generally.  The  very  most 
that  can  be  said  is  that  such  omission  is  a  circumstance  tending  to  indi- 
cate the  character  of  the  transaction,  but  not  enough  to  overthrow  the 
other  evidence  in  this  case  of  the  actual  transaction  between  the  parties. 
We  have  given  this  case  considerable  examination,  not  so  much  because 
of  the  amount  in  controversy,  or  because  it  has  seemed  to  us  there  was 
any  serious  doubt  about  the  ruling  of  the  district  court,  as  because  we 
are  advised  that  other  cases  are  depending  upon  it,  and  that  it  has  been 
presented  as  a  test  case. 

We  think  the  judgment  of  the  district  court  was  right,  and  that  it 
must  be  affirmed.  As  between  the  partners  who  have  intrusted  Mather 
with  this  power  of  managing  the  firm  business,  and  the  community  who, 
with  knowledge  of  the  existence  of  the  firm  and  Mather's  powers,  have 
dealt  with  the  bank,  they  must  be  held  responsible  for  his  actions. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


*161  ♦Aba  Smith  v.  Jeremiah  Moobb. 

July  Term,  1878. 

Case  Made :  Insufficient.  A  case  made  is  defective  and  insufficient  which 
contains  only  the  evidence  produced,  and  offered  to  be  produced,  on  the 
trial,  and  merely  refers  in  general  terms  to  the  pleadings,  orders,  rulings, 
and  judgments  of  the  court,  without  providing  for  the  Incorporation  of 
copies  of  the  same,  or  the  substance  thereof,  in  such  case  made^  and  with* 
out  even  mentioning  any  particular  pleading,  order,  or  ruling.^ 

^  Generally,  as  to  case  made,  see  Missouri,  K.  ^  T.  Ry.  Co.  v.  Fort  Scott,  15  Kan. 
*4S3,  and  note;  Ingersoll  v.  Yates,  ante,  *90,  and  note. 
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Error  from  Labette  district  court. 

Action  by  Moore  against  Smith.  Trial  at  May  terra,  1877,  of  the  dis- 
trict court,  and  judgment  against  Smith,  who  brings  the  case  here. 

r.  Q,  Oory,  for  plaintiff  in  error. 

Ayres  &  Kimball,  for  defendant  in  error. 

It  is  rare  to  meet  so  general  a  disregard  of  the  settled  practice  govern- 
ing proceedings  for  review  on  error  as  appears  in  this  case;  and  it  is  not 
available  to  plaintiff  in  error,  for  the  following  reasons:  (1)  The  batch 
of  papers  attached  to  the  petition  in  error,  and  denominated  a  '^case 
made,*'  and  settled,  or  attempted  to  be,  after  term,  does  not  purport  to 
be  composed  of  criginala,  but  only  copies.  Laws  1877,  p.  243,  §  1;  Mis- 
souri &  K.  Transp.  Co.  v.  Palmer,  19  Kan.  471.  (2)  Neither  the  plead- 
iogs,  decision  of  the  court,  motion  for  new  trial,  order  thereon,  nor  final 
judgment,  are  before  this  court.  The  mere  reference  to  such  papers  ds 
omni&tM,  at  the  end  of  the  "case,"  as  if  in  existence  and  forming  part  of 
the  case,  without  annexing,  or  referring  to  them  as  annexed,  or  desig- 
nating them  by  any  mark,  or  in  any  manner  identifying  the  same,  does 
not  make,  whatever  may  be  afterwards  attached  and  forwarded  to  this 
court,  part  of  the  case.  Atchison  <fc  N.  R.  Co.  v.  Wagner,  19  Kan.  835; 
Missouri  &  K.  Transp.  Co.  v.  Palmer,  Id.  471;  W.  U.  Td,  Co.  v.  Rich, 
Id.  517.  (8)  It  is  supposed  that  the  fact  that  the  case  was  settled  with- 
out notice  to  the  defendant  in  error  appears  thereby,  and  that 
*162  really  the  only  settlement  of  it  was  in  disregard  of  the  ♦amend- 
ments proposed,  and  before  the  time  to  serve  them  had  expired, 
and  that  it  is  thus  irregular.  Missouri,  K.  &  T.  Ry.  Co.  v.  Roach,  18 
Kan.  592;  State  v.  Bohan,  19  Kan.  28.  (4)  The  case,  so  called,  does 
not  purport  to  set  forth  all  the  proceedings  in  any  branch  of  the  case, 
nor  the  conclusions  or  findings  of  fact  or  of  law.  Burns  v.  Burgett,  1 9 
Kan.  162;  Pfeiffer  v.  Union  Evangelical  Church,  20  Kan.  100;  S.  C. 
6  Cent.  Law  J.  487. 

HoBTON,  C.  J.  Counsel  for  the  defendant  in  error  attacks  the  pro- 
ceedings filed  in  this  court,  and  an  examination  of  them  conclusively 
shows  that  the  merits  of  the  case  cannot  be  considered  upon  the  record 
presented  to  us.  The  papers  attached  to  the  petition  in  error  purport 
to  be  copies  of  the  case  made,  and  of  certain  pleadings  and  journal  en- 
tries, and,  within  Missouri  &  K.  Transp.  Co.  v.  Palmer,  19  Kan.  471, 
are  not  available  on  review. 

Since  the  brief  of  the  counsel  for  the  defendant  in  error  was  filed,  the 
plaintiff  in  error  has  transmitted  to  us  the  original  case  made;  but,  even 
if  we  consider  this  as  a  part  of  and  as  attached  to  the  petition  in  error, 
the  record  is  still  defective.  The  case  made  does  not  purport  to  incor- 
porate therein  the  pleadings,  judgment,  or  any  of  the  proceedings  of  the 
court,  except  the  evidence  produced  and  offered  on  the  trial.  Prior  to 
the  certificate  of  the  judge  signing  and  settling  the  case,  the  record  reads 
88  follows  :  ''The  above  and  foregoing  is  all  the  evidence  used  or  offered 
on  the  trial  of  this  case  in  the  district  court  by  both  plaintiff  and  defend- 
ant, which,  with  copies  of  the  pleadings  of  the  parties,  motions,  orders, 
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and  rulings  of  ihe  court,  and  journal  entry  of  the  judgment  in  the  case, 
constitute  the  case  made  for  the  supreme  court." 

No  copies  of  the  pleadings,  motions,  orders,  rulings  of  the  court,  or 
judgment  were,  at  the  time  of  the  settling  of  the  case,  attached  to  such 
case  made,  nor  have  they  been  attached  since  then.  If  we,  however^ 
consider  the  copies  annexed  to  the  transcript  as  attached  to  the  case,  we 
must  do  so  upon  the  certificate  of  the  derk  of  the  district  court,. 
^^163  and  we  at  once  *come  in  conflict  with  Shumaker  v.  O'Brien,  1^ 
Kan.  476.  The  settling  and  signing  of  a  case  made  is  an  act  of 
the  judge,  and  a  reference  in  the  case  to  papers,  copies  of  proceedings, 
etc.,  to  be  certified  by  the  clerk  of  the  court,  and  not  to  be  incorporated 
into  the  case  made  as  a  part  of  it,  is  insufficient.  In  this  cause  sixty  days 
were  taken  to  make  a  case,  and  the  copies  of  certain  papers  and  proceed* 
ings  referred  to  in  the  original  case  made  cover  less  than  ten  pages,  so 
there  seems  to  be  no  reasonable  excuse  for  not  having  these  pages  an* 
nexed  to  the  original  case  when  signed,  and  certified  to  by  the  judge; 
but,  if  not  then  copied  and  ready  to  be  attached  to  the  case,  they  should 
have  been  clearly  n^ade  a  part  of  the  same  without  our  being  compelled 
to  take  evidence  aliunde  that  the  papers  separate  and  detached  from  the 
case  made,  are  intended  to  belong  to  it,  and  are  the  same  as  therein  te* 
ferred  to.  Atchison  &  N.  R.  Co.  v.  Wagner,  19  Kan.  335;  Transporta- 
tion Co.  v.  Palmer,  mpra;  Shumaker  v.  O'Brien,  supra. 

The  judgment  of  the  district  court  must  be  affirmed. 

VAI4KNTIKE,  J.,  concurring. 


W.  S.  Patton  v.  N,  R.  Mills. 

July  Term,  1878. 

Oonsideration :  Statute  of  Frauds.  One  S.  had  pre-empted^  but  not  paid 
for,  a  tract  of  land.  H.  held  a  judgment  in  the  district  court  of  the  county 
in  which  the  land  was  situated,  against  her.  Slie  was  also  indebted  to 
the  defendant.  Defendant,  in  order  to  collect  his  debt,  verbally  prom- 
ised plaintiff  that  such  Judgment  of  H.  was  not  and  should  not  become  a 
lien  upon  the  land,  and  that,  if  plaintiff  would  buy  the  land,  he  (defend- 
ant) would  pay  such  judgment  if  it  was  or  became  a  lien,  and  see  him 
harmless  from  it.  Plaintiff  agreed  to  purchase.  S.  thereafter  paid  the 
government,  obtained  patent,  and  deeded  to  plaintiff;  be  paying  to  her 
at  that  time  the  full  purchase  money.  Thereafter,  by  proceedings  in  the 
said  district  court,  the  judgment  was  declared  a  lien  upon  the  land,  and» 
to  protect  himself,  plaintiff  was  compelled  to  pay  it.    Held: 

FirH,  that  there  was  a  consideration  to  sustain  defendant's  promise  to 
pay  said  judgment;  and. 

Second,  that  such  promise  was  not  within  the  statute  of  frauds,  and 
void  as  a  mere  verbal  promise  to  pay  the  debt  of  another.^ 

1  See  notes  of  cases,  on  promise  to  pay  the  debt  of  another,  to  Qrant  v.  Pendery ,. 
16  Kan.  «3m,  and  Clay  v.  Tyson,  (Neb.)  26  N.  W.  Rep.  24^. 
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♦164    *Brrar  from  Pawnee  district  court. 

Action  by  Mills  against  Patton.  Trial  at  June  term,  1877,  of 
the  district  court,  and  findings  and  judgment  for  Mills. 
NdMn  Adams  and  /.  0,  Waters^  for  plaintiff  in  error. 
The  verbal  promise  made  by  Patton  to  Mills  was  wholly  without  coii- 
sideiation,  and  therefore  void.  It  appears  that  there  was  no  arrange- 
ment ever  made  by  which  Patton  was  to  receive  a  dollar  of  the  purchase 
price  paid  by  Mills;  that  Mills  obtained  a  warranty  deed  from  Mattie 
Sanford,  and  paid  to  her  the  whole  of  the  money.  Nor  does  it  appear 
in  the  most  indefinite  manner  that  there  was  ever  any  understanding  be- 
tween Patton  and  Mattie  Sanford  that  Patton  was  to  participate  in  the 
proceeds,  or  that  he  ever  disclosed  to  her  his  talk  with  AClls;  and,  finally, 
the  &ct8  show  that  Patton  never  had  any  interest  in  the  land  sold.  The 
final  contract  between  Mattie  Sanford  and  Mills,  by  which  the  land  was 
finally  conveyed,  Patton  was  in  no  manner  privy  to.^  Svery  promise, 
to  be  valid  and  binding,  must  be  bajsed  upon  a  consideration  of  some 
kind.  It  was  a  gratuitous  undertaking  on  his  part,  from  which  he  ob- 
tained no  benefits  whatever,  and  it  does  not  appear  that  he  was  to  be  so 
benefited.  This  suit  is  brought  on  an  assumed  contract  between  Patton 
and  Mills,  and  upon  its  validity  the  case  must  stand  or  fall. 

The  promise  of  Patton  to  Mills  is  void  under  the  statute  of  frauds. 
The  promise  of  Patton  was  made  for  Mattie  Sanford,  to  enable  her  to 
make  a  sale  of  land.  The  judgment  was  against  her,  and  her  property. 
It  was  no  debt  of  his,  or  by  which  he  was  in  any  manner  bound.  He 
made  a  verbal  promise  to  pay  it  if  it  should  be  adjudged  a  lien  on  the 
land.     Section  6  of  our  statutes  on  frauds  and  perjuries  provides  that 

''no  action  shall  be  brought  whereby  to  charge  a  party  upon  any 
*165     special  promise  to  answer  for  the  debt,  default,  or  ^miscarriage 

of  another  person,  *  *  *  or  upon  any  contract  for  the  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them,  *  *  *  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
onto  by  him  or  her  lawfully  authorissed."  We  daim  that  this  verbal 
promise  was  not  only  to  answer  for  the  debt  of  another,  but  is  undoubt- 
edly included  in  the  meaning  of  '^any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them." 
N.  B.  liredandy  for  defendant  in  error. 

Haintiff  argues  that  ''the  verbal  promise  made  by  Patton  to  Mills  was 
wholly  without  consideration,  and  therefore  void.'^  The  third  finding 
states  that "  defendant,  in  order  to  collect  his  debt^  verbally  promised  *  *  * 
that  he  would  pay  said  judgment,  and  see  him  [Mills]  harmless."  This 
not  only  shows  that  Patton  received  his  considemtion  in  the  collection  of 
his  debt  from  an  insolvent  debtor,  but  that  at  the  same  time  it  was  an 
original  promise,  not  within  the  statute  of  firauds.  "A  promise  to  pay  the 
debt  of  another,  founded  on  a  new  and  distinct  consideration,  is  not 
within  the  statute  of  frauds."  Gold  y.  Phillips,  10  Johns.  412;  Olmstead 
V.  Qreenly,  18  Johns.  12;  Durkee  y.  Marshall,  7  Wend.  314;  Rogers  v. 

v.21k^9 
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Kneeland,  18  Wend.  114;  Mercein  v.  Andreus,  10  Wend.  461;  Rack- 
man  V.  Pitcher,  1  N.  Y.  896;  Connor  v.  Williams,  2  Rob.  46;  Dunning 
V.  Roberts,  85  Barb.  468;  1  Brightly,  Dig.  N.Y.  p.  939,  pars.  868,869, 
and  authorities  cited  under  last  paragraph. 

Again:  ''It  may  be  stated  as  a  general  rule  that  when  the  main  pur- 
pose and  object  of  the  promisor  is  not  to  answer  for  another,  bat  to  serve 
some  purpose  of  his  own,  his  promise  is  not  within  the  statute,  [of 
frauds,]  although  it  may  be  in  form  a  promise  to  pay  the  debt  of  an- 
other, and  although  the  performance  of  it  may  incidentally  have  the 
effect  of  extinguishing  the  liability  of  another."  8  P^rs.  Oont.  24.  It 
seems  to  us  that  this  authority  determines  this  case,  and  carries  the 

question  beyond  Any  kind  of  controversy. 
♦166  Then,  again:  "Where  the  promise  to  pay  the  debt  of  an**other 
is  founded  upon  a  new  consideration,  and  this  consideration 
passes  between  the  parties  to  this  promise,  and  gives  to  the  promisor  a 
benefit  which  he  did  not  enjoy  before,  and  would  not  have  possessed  but 
for  the  promise,  then  it  will  be  regarded  as  an  original  promise,  and 
therefore  will  be  enforced,  although  not  in  writing."  2  Pars.  Cont.  10; 
1  Pars.  Cont.  444. 

Patton's  promise  was  not  within  the  statute  of  frauds.  A  contract  of 
indemnity  is  not  within  the  statute  of  frauds.  1  Brightly,  Dig.  N.  Y. 
p.  940,  par.  877;  Conkey  v.  Hopkins,  17  Johns.  118;  Staats  v.  How- 
lett,  4  Denio,  559.  See,  also,  Johnson  v.  Gilbert,  4  Hill,  178;  Burt  v. 
Horner,  5  Barb.  501. 

Brewer,  J.  The  facts  in  this  case,  as  shown  by  the  findings,  are, 
substantially,  that  one  Mattie  Sanford  pre-empted  a  certain  tract  of  land 
in  Pawnee  county ;  that  one  Hurd  held  a  judgment  against  her,  and  that 
she  was  also  indebted  to  defendant,  now  plaintiff  in  error,  in  the  sum  of 
$100 :  that,  prior  to  her  obtaining  title  from  the  government,  defendant, 
in  order  to  collect  his  debt,  verbally  promised  plaintiff  that  if  he  would 
buy  the  land  he  would  see  and  be  responsible  to  him,  the  plaintifiT,  that 
said  judgment  should  not  be  a  lien  on  said  tract  of  land,  -and  that  if  it 
was  he  would  pay  it,  and  see  him  harmless  from  it;  that  plaintiff  there- 
upon agreed  to  buy  said  land,  and  thereafter  Mattie  Sanford  obtained 
title  and  deeded  to  plaintiff;  that  no  promise  was  made  by  defendant  after 
she  obtained  the  title ;  that  said  judgment  was  declared  a  lien  by  the 
district  court  of  Pawnee  county,  and  thereafter  paid  by  plaintiff;  that 
plaintiff  paid  the  entire  purchase  price  to  said  Mattie  Sanford  at  the 
time  he  received  the  deed ;  that  defendant  had  no  title  or  interest  in  said 
land ;  and  that  said  Sanford  conveyed  by  warranty  deed,  and  no  demand 
had  been  made  by  plaintiff  of  her  for  the  amount  of  the  judgment,  or  to 
make  good  her  warranty.  Did  the  district  court  err  in  rendering  judg- 
ment against  the  defendant  on'  his  promise  to  pay  said  judgment  and  see 

plaintiff  harmless  from  it? 
*167     '''The  findings  are  meager,  and  not  so  full  and  specific  as  they 

ought  to.be  to  give  us  a  clear  insight  into  all  the  tacts  and  eircnm- 
stancesof  the  case;  but>still,  with  the  intendments  all  in  favor  of  the  nil- 
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ingof  the  district  cdurt,  we  cannot  hdd  that  it  erred  in  its  jcidgtnent 
upon  such  findings,  liiat  a  contract  was  made  between  the  parties  is 
dearly  shown,  and  also  that  the  citciunstances  had  arisen  apon  which 
defendant  had  predicated  his  promise.  Prima  fdde^  the  defendant  was 
boimd  by  such  pzomiscy  for  it  is  a  cardinal  rule  of  all  contracts  that  he 
who  promises  must  perforin.  Having  shown  a  promise  and  a  &ilure  to 
perform,  the  general  rule  is  that  a  liability  is  shown  and  a  right  of  ac- 
tion exists.  The  law  intends  that  every  man  shall  keep  his  promise,  and 
holds  him  liable  for  non-performance*  And  while  this  is  not  the  uni- 
versal rule,  for  the  law  holds  no  man  bound  by  a  promise  prohibited  by 
Ihe  statute,  or  against  public  policy,  yet,  where  one  claims  immunity ,by 
reason  thereof,  the  &ct  of  such  immunity  should  be  made  to  appear.  The 
law  does  not  presume  that  it  exists,  but,  if  anything,  the  reverse. 

Two  principal  grounds  of  immunity  are  alleged:  First,  that  the  prom- 
ise was  without  consideration;  and,  second,  that  it  was  void  under  the 
statute  of  frauds.  With  the  first  we  have  had  little  difficulty,  but  are 
doubtful  as  to  the  second. 

First.  Was  the  promise  without  consideration?  A  consideration  is 
said  to  be  something  of  value  to  the  promisor  or  injury  to  the  promisee. 
The  finding  is  that  the  defendant  made  the  promise  in  order  to  collect 
his  debt.  Now,  this  may  refer  simply  to  the  motive  which  actuated 
the  promisor, — i. «.,  he  made  the  promise  in'  the  hope  that,  if  Mattie 
Sanford  sold  the  land,  she  would  pay  his  debt, — or  it  may  be  broader, 
and  include  both  the  hope  and  the  result.  By  some  arrangement,  the 
details  of  which  are  not  given,  he  was  enabled  to  collect  his  debt  in  case 
of  a  sale,  and  he  made  ihe  promise  in  order  to  accomplish  this  result. 
Without  a  sale  the  debt  may  have  been  worthless,  the  land  exempt  even 
after  payment  of  price  to  the  government  and  receipt  of  tiie  pat- 
*168  ent,  and  Mattie  San^'ford  insolvent;  while  with  a  sale  his  arrange- 
ments may  have  been  such  that  payment  of  his  debt  was  certain, 
and  was  in  fact  secured.  And  all  this  may  be  implied  and  have  been 
Intended  by  the  expression,  ^4n  order  to  collect  his  debt."  But,  again, 
the  plaintiff,  the  promisee,  was  injured  to  the  extent  of  the  judgment 
lien.  He  paid  the  full  price  of  the  land  to  Mattie  Sanford.  The  judg- 
ment was  then  declared  a  lien,  and  to  protect  his  purchase  he  was  com- 
pelled to  pay  it.  He  was  injured,  then,  to  the  fuU  amount  of  this  judg- 
ment. At  least,  this  so  appears  prima  fade;  for  though ,  as  counsel  argue, 
he  had  Mattie  Sanford's  warranty,  it  is  not  shown  that  she  was  solvent, 
or  her  warranty  of  any  value.   ' 

Second.  Was  the  promise  void  as  a  promise  to  pay  the  debt  of  an- 
other, and  not  in  writing?  This  is  really  the  difficult  question  in  the 
case.  Counsel  argue  very  forcibly  that  the  debt  due  Hurd  was  not  a 
debt  of  defendant,  but  of  Mattie  Sanford  alone ;  that  defendant's  promise 
to  pay  that  diebt  was  a  promise  to  pay  the  debt  of  another,  and,  being 
simply  in  parol,  was  not  binding  under  the  statute  of  frauds.  They 
say :  '^The  promise  of  Patton  was  made  for  Mattie  Sanford  to  enable  her 
to  make  a  sale  of  land.  The  judgment  was  against  her  aiid  her  prop- 
erty. It  was  no  debt  of  his,  or. by  which  he  was  in  any  manner  bound. 
He  made  a  verbal  promise  to  pay.it  if  it  should  be  adjudged  a  lien  on 
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the  land.  Section  6  of  our  statutes  on  frauds  and  peijuries  provides 
that '  no  action  shall  be  brought  whereby  to  charge  a  party  upon  any 
special  promise  to  answer  for  the  debt,  de&ult,  or  miscarriage  of  another 
person,  *  *  *  or  upon  any  contract  for  the  sale  of  lands,  tenements, 
or  hereditaments^  or  any  interest  in  or  concerning  them,  *  *  ^  sin- 
less the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him  or 
her  lawfully  authorized.'  We  claim  that  this  verbal  promise  was  not 
only  to  answer  for  the  debt  of  another,  but  is  undoubtedly  included  in 
the,  meaning  of  'any  contract  for  the  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them.'" 
*169  There  seems  to  be  littie  force  in  the  latter  portion  of  ooun^sel's 
claim .  The  contract  was  in  no  proper  sense  one  for  the  sale  of 
lands,  or  any  interest  in  or  concerning  them.  The  findings  expressly 
show  that  defendant  had  no  titie  t^  or  interest  in  the  lands,  and  he  con- 
tracted to  sell  none.  And,  in  reference  to  the  prior  portion  of  the  claim, 
the  contract  was  not  simply  to  pay  the  debt  of  Sanford  to  Hurd,  but 
to  protect  the  land  from  any  lien  of  such  judgment;  and  it  was  a  con- 
tract, not  primarily  for  the  benefit  of  Hurd,  but  of  defendant. 

In  8  Pars.  Cont.  (6th  Ed.)  24,  we  find  this  rule:  ^'Itmay,  indeed,  be 
stated  as  a  general  rule  that  wherever  the  main  purpose  and  object  of  the 
promisor  is  not  to  answer  for  another,  but  to  subserve  some  purpose  of 
his  own,  his  promise  is  not  within  the  statute,  although  it  may  be  in 
form  a  promise  to  pay  the  debt  of  another,  and  although  the  perform- 
ance of  it  may  incidentaUy  have  the  effect  of  eztinguishing  the  liability 
of  another." 

And  in  Nelson  v.  Boynton,  8  Mete.  896,  cited  in  the  note  to  the  above. 
Chief  Justice  Shaw  says:  ^'The  terms  *  original'  and  'collateral'  prom- 
ise, though  not  used  in  the  statute,  are  convenient  enough  to  distinguish 
between  the  cases  where  the  direct  and  leading  object  of  the  promise  is 
to  become  the  surety  or  guarantor  of  another's  debt,  and  those  where,  al- 
though the  effect  of  the  promise  is  to  pay  the  debt  of  another,  yet  the 
leading  object  of  the  undertaker  is  to  subserve  or  promote  some  interest 
or  purpose  of  his  own.  The  former,  whether  made  before  or  after  or  at 
the  same  time  with  the  promise  of  the  principal,  is  not  valid,  unless 
manifested  by  evidence  in  writing.  The  ktter,  if  made  on  good  consid- 
eration, is  unaffected  by  the  statute,  because,  although  the  effect  of  it  is 
to  release  or  suspend  the  debt  of  another,  *yet  that  is  not  the  leading  ob- 
ject on  the  part  of  *the  promisor."  See,  also,  Alger  v.  ScoviUe,  1  Gray, 
391;  McCreary  v.  Van  Hook,  85  Tex.  631. 

Again,  we  find  it  laid  down  in  many  authorities  that  a  promise,  to  be 
within  this  clause  of  the  statute,  must  be  to  the  creditor,  and  not  to  the 
debtor  or  a  stranger  to  the  debt.  Preble  v.  Baldwin,  6  Cush.  549;  Pike 
V.  Brown,  7  Cush.  186;  Eastwood  v.  Kenyon,  11  Add.  &  B.  446; 
♦170  Hai^eaves  v.  Parsons,  18  Mees.  &  W.  561;  Wolff  ♦▼.  Koppel,  6 
Hill,  468;  Barker  v.  Bradley,  42  N.  Y.  816;  Britton  v.  Angler, 
48  N.  H.  420;  Wilson  v.  Bevans,  58  111.  232;  Brown  v.  Brown.  47  Mo. 
130.     In  this  last  case  it  is  said:  '^The  provision  that  no  action  shall 
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be  brought  to  charge  any  person  upon  the  promise  to  answer  for  the  debt 
oi  another,  unless  it  is  made  in  writing,  is  construed  to  apply  to  prom- 
ises made  to  the  creditor;  and  hence  it  is  always  held  that,  while  the 
creditor  cannot  recover  upon  a  collateral  parol  agreement  made  with  him 
to  pay  his  debtor's  obligations,  yet,  if  such  agreement  be  not  made  with 
the  creditor,  it  can  be  enforced,  if  otherwise  good,  though  not  evidenced 
by  any  note  or  memorandum  in  writing." 

The  idea  seems  to  be  that  a  promise  to  answer  for  the  debt  of  another 
must  be  to  the  one  who  has  a  right  to  claim  the  debt;  that  it  must  be  a 
promise  in  support  of  the  debt, — collateral  to  it,  as  the  expression  is. 
But  a  promise  that  is  not  primarily  designed  for  relief  of  the  debtor,  or 
to  help  the  creditor,  but  is  for  the  benefit  of  the  promisor,  is  valid,  though 
not  in  writing.  It  is  like  a  promise  to  do  work  or  deliver  goods,  which 
is  good,  no  matter  who  receives  the  benefit  of  the  work,  or  to  whom  the 
goods  are  delivered.  There  being  a  good  consideration,  and  the  contract 
being  designed  for  the  benefit  of  the  party  promising,  it  is  binding, 
though  in  parol,  and  though  it  is  a  promise  to  pay  another  party's  debt. 
It  is  no  more  than  a  promise  to  pay  money  to  a  third  party,  which,  of 
course,  is  not  within  the  letter  of  the  act;  and  the  fact  that  the  money 
thus  paid  operates  to  discharge  a,  debt  does  not  bring  the  contract  within 
the  statute* 

Taking  the  case  at  bar,  if  Hurd  had  held  no  daim  against  Mattie  San- 
ford,  and  defendant  had  promised  plaintiff  to  pay  Hurd  some  money  it 
he  (plaintiff)  would  buy  this  land,  could  it  be  claimed  that  this  promise 
was  within  the  statute?  Clearly  not.  No  more  can  it,  though  the  pay- 
ment operated  and  was  intended  to  discharge  a  debt  of  Sanford's  to  Hurd. 
The  primary  object  was  not  to  relieve  her  of  her  obligations,  or  to  help 
Hurd  to  his  claim,  but  to  collect  defendant's  own  debt.  The  payment 
of  her  debt  was  incidental  merely  to  the  accomplishment  of  the 
*17 1  object  of  his  promise,  the  collec*tion  of  his  own  debt.  We  think, 
therefore,  that  this  objection  must  also  fail. 

Other  matters  are  suggested,  but  they  seem  to  us  of  minor  importance. 
One  is  that  the  judgment  was  erroneously  declared  a  lien.  But  it  was  so 
declared  by  a  court  of  competent  jurisdiction,  and  we  must  presume  that 
such  adjudication  was  correct.  Enough  facts  are  not  before  us  to  show 
that  it  was  not  correct,  and  any  way  it  could  not  be  thus  collaterally  im- 
peached. But  it  seems  to  us  unnecessary  to  notice  in  detail  these  various 
objections.  None  of  them  go  to  the  effect  of  showing  that  the  contract 
was  prohibited  by  statute,  against  public  policy,  or  without  considera- 
tion. We  cannot,  therefore,  hold  that  the  court  erred  in  its  judgment, 
and  it  must  be  affirmed. 

(AH  the  justices  concurring.) 


I 
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•       •  •  •  .  • 

•  •  •  I         ' 

Jahes  Q.  Kennedy  and  others  v.  Hbnbt  Bbowh, 

July  Term,  1878. 

1.  Prinoipal  and  Surety:  Judgment.  Wherever  the  surety  has  oontracted 
in  reference  to  the  conduct  of  bis  prinoipal  in  an  action  or  proceeding  in 
the  courts,  he  is  concluded  by  the  judgment,  in  the  absence  of  fraud  or 
collusion  between  the  prosecuting  party  and  him  for  whom  he  isl^und.^ 

2. :  Sureties  Bound  by  Judgment:  Replevin.    Where  the  court 

rendered  judgment  in  a  replevin  action  in  favor  of  the  plaintiff,  expressly 
finding  all  the  issues  in  his  favor,  and  especially  finding  that  at  tbe  com- 
mencement of  the  action  tbe  plaintiff  was  entitled  to  the  immediate  pos- 
session of  the  property;  that  the  same  was  unlawfully  detained  by  the  de- 
fendant; and  the  court  adjudged  that  the  plaintiff  recover  said  property 
of  the  defendant,  with  costs  and  damages:  heldf  that  in  an  action  upon 
the  redelivery  bond  the  sureties  are  bound  by  the  judgment  in  the  re- 
plevin suit. 

8.  :  Waiver  of  Seizure :  Liability  of  Sureties.    Wherean  action  of 

replevin  is  duly  pending  in  the  court,  and  the  order  of  delivery  has  been 
actually  issued  and  placed  in  the  hands  of  the  sheriff  to  execute,  and 

*172  the  defendant,  waiving  an  actual  seizure  of  the  personal  ^property  by 
the  officer,  executes  with  sureties  a  redelivery  undertaking,  and  con- 
tinues in  possession  of  the  property  in  dispute,  and  such  undertaking  is 
accepted  in  lieu  of  the  property,  and  the  plaintiff  Is  induced  thereby  from 
going  through  the  form  of  seizing  and  returning  the  cattle,  ?ieldf  the  re- 
delivery undertaking  is  not  void,  and  such  action,  neither  enlarging  nor 
changing  the  liability  of  the  sureties,  affords  no  defense  to  said  sureties. 

Error  from  Wilson  district  court. 

Action  by  Brown  against  Kennedy  and  others  upon  a  redelivery  bond 
in  replevin.  Trial  at  September  term,  1877,  of  the  district  courts  and 
judgment  for  plaintiff. 

S.  S.  Kirkpatrick  and  Hudson  &  Shorty  for  plaintiffs  in  error. 

We  think  that  the  court  below  erred  in  sustaining  the  plaintiff's  ob- 
jection to  the  offer  m^de  by  the  defendants  to  prove,  among  other  things, 
that,  at  the  time  Brown  commenced  the  action  of  replevin  against  Ken- 
nedy, tbe  property  sought  to  be  recovered  in  the  action  was  not,  and 
never  had  been,  in  the  county  of  Wilson,  nor  was  it  at  that  time,  nor 
since  that  time,  in  the  possession  of  Kennedy;  that  the  order  of  delivery 

^Exci^pt  ia  cases  where,  upon  a  fair  construction  of  the  contract,  the  surety 
may  be  held  to  have  undertaken  to  be  responsible  for  the  result  of  a  suit,  or  when 
he  IS  made  privy  to  the  suit  bv  notice,  and  the  opportunity  is  given  him  to  defend 
it,  a  Judgment  against  the  principal  is  not  conclusive  against  the  surety.  Qraves 
V.  Bulkley,  25  Ean.  255. 

In  an  action  upon  a  replevin  bond,  the  oblij^ors  are  not  precluded  by  the  Judg- 
ment in  the  replevin  suit  from  showing,  in  mitigation  of  oamages,  that  the  prop- 
erty was  subject  to  a  chattel  mortgage  or  other  lien  in  their  favor.  McFadden  ▼. 
Ross.  (Ind.)  8  N.  £.  Rep.  161;  Heni^  v.  Ferguson,  (Mich.)  21  N.  W.  Rep.  881.  A 
surety  cannot  question  the  Jurisdiction  of  the  court  which  decided  the  replevin 
suit,  where  the  record  shows  that  the  principal  voluntarily  submitted  to  its  Joria- 
diction.    Harhaugh  v.  Albertson,  (Ind.)  1  N.  E.  Rep.  298. 
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was  never  in  tact  served;  and  that  the  sheriffs  retmn  thereon  was  and 
is  wholly  untrue.  McOonigle  v.  Gordon,  1 1  Kan.  *167 ;  Couse  v.  Phelps, 
12  Kan.  *363. 

The  rule  has  long  heen  settled  that  the  sheriff's  return,  as  to  all  per- 
sons except  parties  to  the  action  and  privies,  is  yrima  facie  only,  and 
may  be  contradicted  when  offered  in  evidence.  Under  this  rule  the 
sureties  in  this  case  could  contradict  the  return  of  the  sheriff.  It  is  clear 
that  they  were  not  parties  to  the  replevin  action,  and  we  think  equally 
dear  that  they  were  not  privies;  that  they  could  in  no  way  control  the 
return  of  the  sheriff  or  the  action.  They  could  not  interfere  in  the  trial 
of  the  case,  and  could  have  made  no  defense,  and  they  daim  nothing 
through  Kennedy.    They  are  not  disputing  the  title  to  the  cattle,  nor  the 

receiver's  right  to  collect  from  Kennedy  his  judgment,  but  they 
*173    say,  as  to  this  ^undertaking,  which  was  not  an  issue  on  the  trial 

of  the  replevin  case,  there  i^as  in  fact  no  consideration  for  it. 
The  object  for  which  it  was  executed  was  never  accomplished;  no  return 
of  the  cattle  was  brought  about  by  it.  Phillips  v.  Elwell,  14  Ohio  8t- 
240;  Hogg  V.  Green,  17  Kan.  326;  Life  Ins.  Co.  v.  Twining,  19  Kan. 
358. 
0.  F.  HuUhings  and  Oaies  &  Keplinger,  for  defendant  in  error. 
The  plaintiffs  in  error  complain  of  the  refusal  of  the  court  to  permit 
them  to  disprove  the  truth  of  the  findings  and  judgment  in  the  replevin 
action.  In  other  words,  plaintiff,  without  in  any  manner  seeking  to 
impeach  the  judgment  in  the  replevin  action,  sought  to  retry  the  issues 
adjudicated  in  that  action,  and  ignore  that  judgment  entirely.  That  the 
judgment  in  the  replevin  action  was  proper  evidence,  and  liiat  the  judg- 
ment was  conclusive,  see  Harrison  v.  Kramer,  3  Iowa,  561;  Buck*  v. 
Rhodes,  11  Iowa,  348.  In  connection  with  this  last  case,  we  call  at- 
tention to  the  fact  that  the  petition  in  the  replevin  suit  allies  ownership 
in  the  receiver,  as  receiver,  and  that  the  judgment  expressly  found  all 
the  issues  for  tiie  plaintiff.     Hawley  v.  Warner,  12  Iowa,  43. 

Where  sureties  contract  with  reference  to  the  conduct  of  pa^rties  to  a 
suit,  they  are  concluded  by  the  judgment.  Freem.  Judgm.  180.  Where 
sureties  have  notice  of  the  suit,  they  are  concluded  by  the  judgment. 
State  V.  Colerick,  3  Ohio,  487.  In  tixe  case  at  bar,  the  sureties  not  only 
had  notice,  of  the  suit,  but  they  contracted  with  direct  reference  to  the 
possibility  of  the  actual  result.  They  understood  perfectly  well  that  it 
was  Kennedy,  and  not  themselves,  who  was  to  have  charge  of  the  de- 
fense. They  were  willing  to  take  their  chance  in  "^he  result  of  a  suit 
whfflre  he  (Kennedy)  was  managing  the  defense.  The  very  most  that 
could  be  claimed  would  be  the  right  to  impeach  that  judgment  by  ally- 
ing and  proving  iraud  and  collusion  between  the  parties  thereto;  but  there 
is  nothing,  either  in  the  pleadings  or  excluded  evidence,  which  can  be 
held  to  constitute  a  case  of  fraud  in  procuring  the  execution  of  thel^ond, 

— ^much  less  is  there  anything  which  would  make  out  a  case  of 
*174    fraud  in  obtaining  the  judgment.    *"  When  defendants  in  replevin 

give  the  statutory  undertaking  to  obtain  a  return  of  the  property, 
they  are  thereby  estopped  from  denying,  that  the  property  was  ^n  their 
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possession  at  the  time  the  action  oommenoed.'*    Diossy  v.  Morgan,  74 
N.  Y.  11. 

HoRTON«  C.  J.  The  defendant,  as  receiver,  brought  an  action  of  re- 
plevin in  the  court  below  to  recover  certain  property  from  J.  G.  Ken- 
nedy, one  of  the  plaintiffs  in  error.  Kennedy,  as  principal,  and  the 
oiher  plaintiffs  in  error,  executed  a  bond  as  required  by  law,  to  the  effect 
that  the  defendant  should  perform  whatever  judgment  might  be  rendered 
against  him  in  the  action.  The  court  rendered  judgment  in  the  replevin 
action  in  favor  of  the  plaintiff,  expressly  finding  all  the  issues  in  his  fa- 
vor, and  specially  finding  that  at  the  beginning  of  the  action  plaintiff 
was  entitled  to  the  immolate  possession  of  the  property,  and  that  the 
same  was  unlawfully  detained  by  the  defendant,  and  that  said  property" 
was  taken  by  the  sheriff  on  the  order  of  delivery,  and  redelivered  to  the 
defendant  upon  the  execution  of  a  redelivery  undertaking,  and  the  court 
adjudged  that  the  plaintiff  have  and  recover  said  property  of  the  defend- 
ant, together  with  costs  and  damages.  The  judgment  remaining  unsat- 
isfied, the  defendant,  as  receiver,  oommenced  an  action  in  the  district 
court  on  the  redelivery  undertaking,  and  thereon  recovered  judgment 
against  the  plaintiffs  in  error.  To  reverse  such  judgment,  the  plaintifib 
in  error  bring  this  action.     The  undertaking  was  as  follows; 

"state  of  KANSAS,  COUNTY  OF  WILSON — ^IN  THE  SEVENTH  JUDICIAL  DIS- 
TRICT COURT  OF  THE  STATE  OF  KANSAS,  SITTINQ  WITHIN  AND  FOB  Wn> 
80N  COUNTY. 

^Henry  Brown  v.  /.  O.  Kennedy. 

'<We  bind  ourselves  to  the  above-entitled  plaintiff,  Henry  Brown,  in 

tho  sum  of  six  thousand  dollars,  that  the  defendant,  J.  Q.  Kennedy, 

will  deliver  the  property  in  dispute  in  this  action — ^to-wit,  ninety-seven 

head  of  neat  cattle,  three  years  old — ^to  the  plaintiff,  if  such  de- 

*176    livery  is  adjudged,  and  *that  he  will  pay  all  costs  and  damages 

that  may  be  awarded  against  him. 

^DaJUd  this  twenty-third  day  of  May^  187  6* 

"J,  G.  Kennedy. 
"R.  M.  Poster. 
"Wm.  Stevens. 
"S.  B.  Ferguson.'* 

On  the  trial,  defendant  in  error  put  in  evidence  the  sheriff's  return  in 
the  replevin  action,  which  was  in  the  following  words:  ''  Received  this 
writ,  May  26,  1876,  at  10  o'clock  a.  m.,  and  on  the  same  day  executed 
the  same  by  taking  into  my  possession  the  property  therein  mentioned; 
and  within  twenty-four  hours  the  said  J.  Q.  Kennedy  executed  an  nn- 
dertaking  to  the  plaintiff,  with  sureties  in  double  the  amount  of  the 
value  of  the  property,  as  stated  in  affidavit  of  plaintiff,  to  the  effect  that 
the  defendant  would  deliver  the  property  to  the  plaintiff  if  such  delivery 
be  adjudged,  which  undertaking  was  approved  by  me,  and  I  did  im- 
mediately return  said  property  to  the  defendant."  And  defendant  in 
error  also  put  in  evidence  the  proceedings  and  judgment  in  that  action. 
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The  sureties,  for  a  defense,  offered  to  prove  "that,  at  the  time  the  de- 
fendant in  error  commenced  the  action  of  replevin  against  Kennedy,  the 
property  sought  to  be  recovered  in  the  action,  and  described  in  said  pe- 
tition, affidavit,  and  order  of  replevin,  was  not,  and  never  had  since  been, 
in  the  county  of  Wilson,  nor  was  it  at  that  time,  nor  since  that  time,  in 
the  possession  of  Kennedy;  that  said  order  of  delivery  in  that  case  was 
never  actnally  served  by  the  sheriff  of  Wilson  county  or  any  other  oflB- 
cer;  that  said  sheriff's  return  on  the  order  of  delivery  was  and  is  wholly 
untrue;  that  the  sheriff  in  fact  never  took  said  property  into  his  posses- 
sion, or  any  part  thereof,  at  the  time  mentioned  in  said  return,  or  at  any 
other  time,  nor  did  he,  at  the  time  mentioned  in  the  return,  or  at  any 
other  time,  redeliver  the  property,  or  any  part  thereof,  to  Kennedy,  or 
to  any  person  for  him;  that  said  sureties,  and  each  pf  them,  at  the  time 
they  signed  the  undertaking  aforesaid,  believed  that  the  said  sheriff,  by 
virtue  of  said  writ  of  replevin,  had  taken  the  property  described  therein 
from  the  possession  of  Kennedy,  and  that  he  had  the  same  in  his  own 
possession  by  virtue  of  said  writ;  that,  on  the  execution  of  the  under- 
taking to  the  plaintiff,  the  sheriff  would  immediately  deliver  the 
*176  property  to  Kennedy,  and  that  they  ^executed  the  undertaking 
with  that  imderstanding;  that,  at  the  time  of  the  execution  of 
the  undertaking,  the  plaintiff  wdl  knew  that  the  sheriff,  by  virtue  of  the 
writ  of  replevin,  had  not  takai  the  property  mentioned  and  described  in 
the  order  into  his  possession,  or  any  part  thereof,  and  that  he  did  not 
and  would  not  redeliver  the  same  to  the  said  Kennedy  by  reason  of  the 
undertaking."  This  offer  was  refused,  the  testimo&y  held  incompetent, 
and  the  action  of  the  court  below  is  now  assigned  as  error. 

We  perceive  no  error  in  this  ruling,  as  the  proposed  testimony  was  im- 
material, and  constituted  no  defense  to  any  of  the  parties  in  the  action. 
Wherever  the  surety  has  contracted  in  reference  to  the  conduct  of  his 
prindpal^  in  a  suit  or  proceeding  in  the  courts,  he  is  concluded  by  the 
judgment,  in  the  absence  of  fraud  or  collusion  between  the  prosecuting 
party  and  him  whom  they  are  bound  for.  In  this  case  the  sureties  agreed, 
under  the  penalty  of  $6,000,  that  Kennedy  would  deliver  to  Brown  the 
property  in  dispute  in  the  action  of  Brown  and  Kennedy,  then  pending 
in  the  district  court  of  Wilson  county,  if  such  delivery  was  adjudged; 
and  they  further  agreed  that  Kennedy  would  pay  all  costs  and  damages 
in  that  action  that  might  be  awarded  against  him.  The  action  in  which 
the  undertaking  was  given  was  duly  tried,  the  delivery  of  the  cattle  was 
adjudged  to  Brown,  and  costs  and  damages  awarded  against  Kennedy. 
Now,  in  an  action  on  this  undertaking,  the  sureties,  by  signing  the  same, 
assumed  such  a  connection  with  the  original  action  that  they  are  con- 
cluded by  the  judgment  in  it,  so  far  as  the  same  isdues  were  involved. 
They  could  no  more  prove  in  their  defense  that  the  cattle  had  never  been 
in  the  possession  of  Kennedy  than  they  could  have  introduced  evidence 
showing  Kennedy  was  the  owner  thereof,  and  that  the  judgment  in  the 
replevin  action  ought  to  have  been  for  him  instead  of  Brown.  In  other 
words,  they  had  no  right  to  retry  the  issues  settled  in  the  former  suit. 
If,  in  truth,  the  order  of  delivery  in  the  replevin  action  was  never  acti> 
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allj  served,  it  may  have  been  to  save  costs  and  expenses;  and,  if  Ken* 
nedy  was  willing  to  waive  the  formalities  of  service  by  executing 
*177  the  undertaking  *provided  by  law  upon  a  redelivery,  ample  con- 
sideration existed  to  bind  all  the  parties  thereto.  The  bond  was 
substituted  for  the  property.  The  defendant  in  error  had  the  right  to 
rely  exclusively  upon  the  validity  of  such  bond,  and  was  undoubtedly 
induced  by  it  to  forbear  going  through  all  the  forms  of  an  actual  seizure 
of  the  cattle  by  the  sheriff.  The  action  and  conduct  of  Brown  and  Ken- 
nedy having  been  in  good  faith,  the  waiver  of  an  actual  seizure  by  Ken- 
nedy, tending  neither  to  enlarge  nor  change  the  liability  of  his  sureties, 
affords^  no  basis  for  the  release  of  such  sureties  from  the  obligation  they 
signed,  and  no  way  impairs  the  judgment  in  the  replevin  action.  The 
effect  of  the  undertaking  was  to  allow  the  property  in  dispute  to  remain 
under  the  control  of  ^Kennedy  in  the  action  brought  to  recover  possession 
of  it,  and  the  result  was  the  same  as  if  the  sheriff  had  actually  seized  it, 
and,  on  the  acceptance  of  the  undertaking,  redelivered  it  to  Kennedy. 
As  the  sureties  are  bound  by  the  judgment  in  that  case,  they  were  es- 
topped from  ailing  or  proving  that  Kennedy  was  the  owner  of  the  cat- 
tle, and  that  he  did  not  wrongfully  detain  tixem  when  that  action  was 
commenced.  The  rejected  testimony  was  immaterial,  and  no  en'or  was 
committed  in  refusing  to  admit  it.  Freem.  Judgm.  §  180;  Rapelye  v. 
Priace,  4  Hill,  119;  Coleman  v.  Bean,  *42  N.  Y.  94;  Harrison  v.  WU- 
kin,  69  N.  Y.  412. 

The  judgment  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


*178         *WiLLiAM  Downing  and  others  «.  W.  E.  Haxton. 

July  Term,  1878. 

Evidence:  Taxation:  Sales  and  Bedemptions:  Becord.  The  statute 
requires  a  eounty  treasurer  to  keep  a  record  of  tax  sales  and  redemptions. 
A  certified  copy  of  such  record  is  competent  evidence;  but  it  is  error  to 
permit  the  county  treasurer,  without  producing  his  books  in  court,  to 
testify  that  he  finds  from  an  examination  of  his  books  that  a  certain  tax 
certificate  has  been  redeemed.  A  record  speaks  for  itself;  and  an  officer 
in  charge  of  a  record  may  not,  in  the  absence  of  the  record,  testify  as  to 
what  the  record  contains  and  shows.' 

,  Error  from  Davis  district  court. 

This  action  was  originally  brought  in  the  district  court  of  Morris 
county,  and  the  venue  was  afterwards  changed  to  Davis  county.  Trial 
at' May  term,  1877 »  of  the  district  court,  and  verdict  and  judgment  for 
Haxton. 

»See  Maxwell  ▼.  Paine.  (Mich.)  18  N.  W.'Rep.  546;  Monk  v.  Carbia,  (lowaj  12 
N.  W.  Rep.  671;  Steele  v.  Schricker,  (Wis.)  13  N.  W.  Rep.  896. 
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Bradley  -&  Niehchon^  fw  plaintiffB  in  error. 
McQure  A  HwnpkrjBtff  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  by  the  defendant  in  error  to  recover  of 
7.  R.  Horner,  treasurer  of  Morris  county,  and  the  sureties  on  his  official 
bond,  moneys  alleged  to  have  been  received  by  him  in  redemption  of 
certain  taxH»Ie  certificates  belonging  to  Haxton.  We  shall  consider  but 
a  single  question,  as  upon  that,  we  think,  a  reversal  must  be  ordered; 
and  that  arises  upon  the  admission  of  the  deposition  o£  A.  B.  Spencer. 
Mr.  Spacer,  aiter  stating  that  he  was  deputy  treasurer  of  Morris  county, 

and  as  such  had  access  to  the  books,  etc.,  of  the  office,  stated: 
*179    ***I  find,  by  reference  to  the  books,  [of  the  treasurer,]  that  tax 

certificate  numbered  699,  on  the  south-east  quarter  of  south-west 
quarter  of  section  10,  township  15,  range  8,  was  redeemed  on  the  twen- 
ty-ninth day  of  April,  1874,  by  L.  C.  Campbell,  the  owner  thereof,  pay- 
ing into  the  county  treasury  the  sum  of  $^2.17."  This  portion  of  the 
testimony  was  duly  objected  to,  but  the  objection  was  overruled^  and  the 
testimony  admitted. 

The  statute  requires  the  county  treasurer  to  keep  a  record  of  tax  sales 
and  redemptions,  (Qen.  St.  p.  1049,  §  94,)  and  a  certified  copy  of  that 
record  would  be  evidence  of  the  facts  therein  stated,  (Gen.  St.  p.  700,  § 
372.)  But  mere  oral  testimony  that  certain  facts  are  shown  by  such 
record,  whether  given  by  the  officer  in  charge  of  the  records  or  any 
other  party,  is  not  the  best  evidence  of  which  the  case  is  in  its  nature 
susceptible,  and  therefore  not  competent.  1  Greenl.  £v.  §  82;  Bemis 
V.Becker,  1  Kan.  226;  Cooper  v.  Armstrong,  4  Kan.  *30;  City  of  Leav- 
enworth V.  Laing,  6  Kan.  '*'274;  Manley  v.  City  of  Atchison,  9. Kan. 

*358.  

Counsd  for  defendant  in  error,  not  insisting  that  this  was  competent 
testimony,  say  that  if  this  testimony  had  been  excluded  the  verdict 
must  have  been  the  same,  and  therefore  the  error  was  immaterial.  If 
the  record  fully  sustained  counsel  in  their  statement,  the  conclusion 
would  be  correct;  but  we  are  constrained  to  differ  with  them  in  their 
view  of  the  other  te^mony  •  There  are  three  items  of  testimony  which 
are  referred  to  as  showing  a  redemption  during  the  term  of  the  treasurer 
whose  official  bond  is  sued  on. 

Rnt.  The  plaintiff,  Mr.  Haxton,  testified:  '^I  have  never  rec^ved 
the  money,  nor  any  part  of  it,  paid  into  the  county  treasury  on  redempn 
tion  of  lands  described  in  the  certificates  in  suit  in  this  case.  The  cer- 
tificates to  which  I  refer  are  of  the  tax  sales  of  1871,  and  are  respectively 
numbered  599,  628,  and  692."  This  was  objected  to  as  incompetent  evi- 
dence of  the  fact  of  redemption,  and  its  admission  is  here  assigned  for 
error;  in  reference  to  which  counsel  for  defendant  in  error  well  say: 

'^As  to  the  second  objection,  in  saying,  '  I  have  never  received 
*180    the  *money,  nor  any  part  of  it,'  paid  into  the  county  treasury  on 

redemption  of  land  described  in  the  certificates  in  suit  in  this 
case,  the  witness  would  not  be  understood  as  intending  to  affirm  that  the 
land  described  in  the  certificates  had  been  redeemed,  and  money  paid 
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into  the  county  treasury,  but  only  that  be  bad  not  received  the  money; 
u  e. ,  the  redemption  money  on  the  certificates.  But  if  it  is  construed 
to  be  an  affirmation  of  the  fact  that  the  land  bad  been  redeemed,  and 
the  redemption  money  paid  into  the  treasury,  it  was  a  fact  that  Mr. 
Haxton  had  a  right  to  state  if  be  knew  it.  The  manner  in  which  he 
derived  his  knowledge  of  the  fact  does  not  transpire,  and  presumptivdy 
he  possessed  a  competent  knowledge."  We  cannot  say  that  the  jury 
did  not  understand  this  testimony  in  the  manner  first  above  indicated 
by  counsel;  and^  even  if  they  viewed  it  as  affirming  the  &ct  of  redemp- 
tion, it  does  not  show  when  the  redemption  took  place, — whether  dur- 
ing the  term  of  the  treasurer  sued,  or  that  of  his  successor. 

Second,  The  demand  upon  the  county  treasurer,  and  refusal  to  pay. 
The  demand  was  upon  Horner's  successor,  and  this  is  the  testimony  con- 
cerning the  same:  "I  got  these  certificates  from  L.  P.  Rude,  on  the  or- 
der of  W.  B.  Haxton.  J.  B.  Homer  ceased  to  be  county  treasurer  in 
August,  1874.  At  the  time  \  got  these  three  tax  certificates  from  L.  P. 
Rude,  county  treasurer,  I  demanded  of  bim,  for  W.  E.  Haxton,  the  re- 
demption money  due  on  them,  which  he  refused  to  pay,  for. the  reason 
that  the  redemptions  were  made  while  J.  R.  Homer  was  in  office,  and 
the  money  was  never  paid  over  to  him."  Does  this  show  that  redemp- 
tions were  made  during  Homer's  term?  Clearly  not.  The  reason  stated 
is  the  reason  given  by  Rude  for  not  paying  the  money,  but  Hom^  is 
not  bound  by  any  such  statement.  It  is  no  evidence  against  him  or  his 
sureties  of  the  fact  that  he  received  the  money.  His  own  admission  or 
statement  binds  him,  but  not  the  statement  or  excuse  of  some  subsequent 
officer. 

TJdrd.  The  sale  certificates  themselves.  .  On  each  appears  an  indorse- 
ment, '^ Redeemed,"  followed  by  a  date  and  an  amount.  This 
*181  was  shown  to  be  in  the  handwriting  of  the  ^deputy  of  Rude,  the 
treasurer  who  succeeded  Homeir.  .  Now,  if  the  statute  provided 
for  any  such  indorsement,  it  might  be  prima  facie  evidence  of  the  fkct 
stated.  Where  there  is  a  partial  redemption,  the  law  authorizes  an  in- 
dorsement of  that  fact.  Gen.  St.  p.  1052,  §  108.  But  that  is  the  only 
provision  that  we  are  aware  of  in  Ihe  matter;  so  that  the  indorsement  is 
no  more  than  the  private  and  voluntary  statement  of  the  deputy  of  Hor- 
ner's successor  in  office.  It  is  not  official,  and  does  not  bind  Homer  or 
his  sureties.  It  would  not  seem  to  have  been  made  until  after  Homer 
had  ceased  to  be  treasurer;  for  upon  two  of  the  sale  certificates  appear 
indorsements  of  receipt  of  taxes  by  Mr.  Rude,  made  long  after  the  date 
of  the  alleged  redemption.  We  think,  therefore,  that  it  cannot  be  said 
that  the  verdict  must  have  been  the  same  if  this  incompetent  testimony 
had  been  rejected;  and  so  the  error  cannot  be  said  to  have  been  imma- 
terial. 

The  judgment  will  be  reversed,  and  the  case  remandedi  with  instruc- 
tions to  grant  a  new  trial. 

(All  the  justices  concurring.) 
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P.  T.  Babnum  and  others  v.  J.  P.  Kemnedt. 

July  Tenn,  1878. 

L  Judgment:  Irregalarities.  Irregularities  in  the  proceedings  of  a  court, 
of  general  Jurisdiction,  having  Jurisdiction  of  the  subject-matter  and  of 
the  parties,  can  be  corrected  only  by  appelate  proceedings,  and  are  not 
sufficient  to  invalidate  the  Judgment  when  attacked  collaterally. 

3.  Pleadings:  Allegation  ci  Authority:  Denials  An  allegation  in  a 
pleading  that  the  president  of  a  bank  was  fully  authorized  to  make  an 
assignment  of  a  Judgment  belonging  to  the  banJc,  is  admitted  unless  de- 
nied under  oath. 

8.  — •  The  petition  alleged  the  making  of  certain  assignments.  The 
answer,  besides  a  general  denial,  contained  an  averment  that  the  said 
alleged  assignments  were  made  withont  consideration,  and  not  in  good 
faith.    Heldf  that  the  fact  of  the  assignment  was  thereby  admitted. 

♦182    *Error  from  Wyandotte  district  court. 

Action  brought  by  J.  P.  Kennedy  against  the  Pacific  Railroad  Com- 
pany to  recover  upon  a  certain  judgment  rendered  in  favor  of  the  Citi- 
zens' Savings  Bank  of  St.  Louis,  Missouri,  and  against  said  railroad 
company,  which  judgment  had  been  assigned  to  said  Kennedy.  Un- 
der an  order  of  the  district  court  made  January  12,  1877,  Phineas  T. 
Bamum  and  three  others  were  made  parties  defendant  in  said  action. 
Trial  at  July  term,  1877,  of  the  district  court.  Findings  and  judgment 
for  plaintifi^ 

Frank  TUus,  for  plaintiffs. 

0.  H.  Dean  and  R  B.  Haffy  for  defendant. 

Bbewbr,  J.  The  question  in  this  case  is  as  to  the  validity  of  a  judg- 
ment in  the  circuit  court  of  St.  Louis  county,  Missouri,  against  the  Pa- 
cific Railroad.  The  facts,  as  they  appear  from  the  transcript  of  that 
court,  are  that  a  petition  in  due  form  on  certain  promissory  notes  was 
prepsored,  and  on  the  back  thereof  this  indorsement  was  written: 

**The  Pacific  Railroad  of  Missouri,  defendant,  here  enters  its  appear- 
ance to  the  above  cause  this  twenty-first  day  of  January,  1876,  to  the 
February  term,  A.  D,  1876,  of  the  circuit  court  of  St.  Louis  county,  and 
waives  copy  and  service  of  the  writ  and  petition  in  this  cause. 

"Samubl  Hays,  President  Pacific  Railroad  of  Missouri." 

February  16th  this  petition,  with  its  indorsements,  was  filed  in  that 
court,  and  the  same  day  a  judgment  by  default  entered  for  $45,096.20. 
February  19th  the  defendant  appeared  generally  by  its  attorney,  and 
moved  tiie  court  to  set  aside  the  judgment;  assigning  in  support  thereof 
seven  different  grounds,  three  of  which  referred  to  the  time  and  manner  of 
entering  the  judgment,  the  fourth  to  a  want  of  opportunity  to  plead, 
*188  and  the  remaining  three  to  an  excess  in  the  *amount  for  which 
the  judgment  was  entered,  February  22d  the  plaintiff  appeared 
by  his  attorneys,  and  remitted  the  sum  of  $8,000,  and  upon  its  motion 
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a  new  judgment  was  entered  for  the  balance,  to-wit,  $42,096.20,  and  on 
February  26th  the  motion  to  set  aside  the  judgment  was  overruled. 
This  is  all  that  the  record  shows  touching  the  validity  of  the  judgment. 
Its  validity  was  attacked  collaterally  by  plaintiflBs  in  erro^,  who  were 
judgment  creditors  of  the  Pacific  Railroad. 

Did  the  district  court  err  in  holding  it  valid  as  .against  any  such  at- 
tack? We  think  not.  The  circuit  court,  as  shown  by  the  constitution 
of  Missouri,  offered  is^  evidence,  is  a  court  of  general  jurisdiction.  As 
such,  it  had  jurisdiction  of  the  subject-matter,  to-wit,  a  cause  of  action 
to  recover  money  due  on  promissory  notes.  It  had  jurisdiction  of  the 
parties ;  for  whether  the  indorsement  or  waiver  on  the  petition  by  the 
president  of  the  railroad  company,  defendant,  was  sufficient  to  bring 
the  defendant  into  court,  its  appearance  genendly  by  attorney  clearly 
was;  and  the  judgment  finally  rendered  was  not  rendered  until  after 
such  appearance.  It  may  be  said  that  this  appearance  was  one  simply 
to  challenge  the  vadility  of  the  judgment,  and  therefore  in  &ct  only  a 
special  appearance ;  but  it  does  not  purport  to  be  special.  It  challenges 
the  judgment,  not  only  on  jurisdictional  grounds,  but  also  on  the  ground 
of  excessive  recovery.  It  claims  that  the  judgment  was  erroneous,  be- 
cause rendered  for  too  much,  and  also  because  prematurely  rendered. 
Surely,  a  party  who  is  not  in  court  cannot  litigate  the  question  of  error 
in  the  amount  of  the  judgment.  Evans  v.  King,  7  Mo.  411 ;  Cohen  v. 
Trowbridge,  6  Kan.  *Z8d.  It  appears  that  the  defendant  litigated  the 
question  of  excessive  recovery  successfully,  for  $3,000  was  remitted  from 
the  original  amount.  The  parties,  then,  being  both  in  court,  and  the 
court  having  jurisdiction  of  the  subject-matter,  its  judgment  is  valid  as 
against  any  collateral  attack.  If  the  judgment  was  prematurely  rendered , 
and  without  giving  defendant  the  full  statutory  time  for  pleading, 
'*'184  that  is  a  matter  of  error,  and  not  of  ^jurisdiction ;  and  error  is 
corrected  only  by  a  reviewing  court. 

The  authority  of  the  president  of  the  Citiaens'  Bank,  the  plaintiff  in 
such  judgment,  to  make  the  assignment  thereof,  was  admitted  by  a  fail- 
ure to  deny  the  same  under  oath.  Oen.  St.  p.  650,  §  108.  The  fact 
of  the  assignments  was  admitted  by  the  answer,  which  allied  that  they 
were  without  consideration,  and  not  made  in  good  faith;  and  tiiese  al- 
l^ations  were  wholly  unsupported  by  the  testimony. 

Upon  the  whole  case,  then,  we  see  no  error,  and  the  judgment  must 
be  affirmed. 

(All  the  justices  concurring.) 
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•  4  * 

jAIOfiS  ?    ^kxyCT  n.  SWAK  LiNOIUBH. 

July  Term,  1878. 

Trespass:  Hog  Law:  Burden  of  Proof.  Proof  that  defendant's  swine 
while  running  at  large,  trespassed  upon  the  cultivated  fields  of  plain.tiff, 
and  destroyed  his  grain,  does  not  by  itself  alone  establish  a  liability  upon 
the  defendant.  The  plaintiff  must,  in  addition,  show  that  the  fields  were 
in  a  township  in  which  the  hog  law  was  in  force,  or  some  other  matter 
of  equal  effect.^    Yalbntike,  J.,  dissenting. 

Error  from  day  district  court. 

Lingren  had  judgment  against  S,cott  at  November  term,  1877|  of  the 
district  court,  and  Scott  brings  the  case  here  for  review. 
C.  If.  KeUoggy  for  plaintiff  in  error. 
C  M.  ArUiumy^  for  defendant  in  error. 

Brewer,  J.  The  bill  of  particulars  allied  that  defendant's  hogs 
*185    bad  been  running  at  large,  and  trespassed  on  the  ^cultivated 

£elds  of  plaintiff,  and  destroyed  grain.  There  was  nothing  in  the 
pleading  showing  whether  plaintiff's  fields  were  inclosed  by  a  legal  fence, 
or  whether  the  fields  where  in  a  township  in  which  the  bog  law  had  been 
suspended.  The  plaintiff's  evidence  follow:ed  his  pleading,  proved  its 
allegations,  and  no  more.  There  was  therefore  no  evidence  as  to  the  con- 
dition of  his  fences,  or  concerning  any  suspension  of  the  hog  law.  A  de- 
murrer to  the  evidence  was  overruled,  and  this  presents  the  sole  ques- 
tion  for  our  consideration. 

The  statute  provides — fint,  that  all  persons  owning  swine  shall  keep 
them  from  running  at  large;  and,  aeeondj  that  the  voters  of  any  town- 
ship may  by  vote  exempt  the  township  from  the  operation  of  that  stat- 
ute. Gen.  St.  p.  1011;  §§  46,  47.  In  other  words,  in  the  absence  of 
any  vote  of  a  township,  the  hog  law  is  in  force  in  it,  and  swine  must  be 
kept  up;  but  by  an  affirmative  vote  the  hog  law  may  be  suspended,  and 
then  swine  may  run  at  large,  and  the  land-owner  must  protect  his  fields 
by  a  legal  and  sufficient  fence.  Now,  did  the  plaintiff  make  out  his  case 
without  showing  which  rule  was  in  force  in  the  township  in  which  the 
trespass  was  committed?  We  think  not.  The  trespass  by  the  defend- 
ant's swine  may  or  may  not  have  given  him  a  right  of  action,  and  that 
depended  upon  the  further  question  whether  or  not  the  hog  law  was  in 
force.  There  was  ^o  presumption  that  it  was  or  was  not  in  force.  It 
was  a  question  of  fiict,  to  be  determined  upon  evidence.  This  case  puts 
npon  the  plaintiff,  it  is  true,  the  burden  of  proving  a.  negative, — that 
there  had  been  no  vote.  But  no  matter.  The  iact  w^  as  aooessible  to 
him  as  to  the  defendant.  It  was  not,  like  a  license,  a  matter  pecnliarly 
within  the  knowledge  of  the  licensee.  Territory  v.  Reybum,  McCahon, 
135;  S.  C.  1  Kan.  (Dassler's  Ed.)  651.     Upon  the  &ctB  as  proved,  the 

>  See  Bute  v.  Koliuke,  S6  Kan.  405, 
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court  could  not  say  that  defendant  was  at  fault  in  the  least  respect.  If 
the  law  authorized  him  to  sufifer  his  swine  to  run  at  large,  and  he  did  no 

more  than  the  law  authorized,  he  was  guilty  of  no  n^ect,  nc 
"^186    wrong,  and  could  not  be  mulcted  in  damages.     *Tbe  judgment 

of  the  court  below  must  be  reversed,  and  the  case  remanded  foi 
further  proceedings. 

HoBTONy  C  J.,  concurring.    ValbntinBi  J.,  dissenting. 


W.  C.  Jones  v.  J.  C.  Caldwell. 

July  Term,  1878. 

Meotions:  Contest-Court.  While  it  is  the  duty  of  a  court,  in  a  oonteet 
over  an  election,  when  satisfied  that  the  returns  from  any  precinct  were 
falsely  and  fraudulently  made,  or  that  the  ballots  counted  by  the  election 
officers  were  not  the  ballots  actually  cast  by  the  voters,  to  reject  the  en- 
tire returns,  yet  it  ought  not  to  do  so  for  any  mere  irregularities  on  the 
pai-t  of  the  election  officers,  or  any  mere  suspicion  of  wrong,  nor  unless 
the  fact  of  wrong  is  clearly  established  by  the  testimony.^    [Prohibitory 


•IV 
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Amd.  Cases,  24  Kan.  720. 

Original  proceedings  in  quo  loarmnto. 

Action  brought  originally  in  this  court  by  W.  C.  Jones,  as  plaintiff, 
February  9,  1878,  to  try  the  title  to  the  office  of  r^tister  of  deeds  of  the 
county  of  Cherokee;  said  office  being  then  held  and  occupied  by  J.  C. 
Caldwell,  defendant.  The  action  was  tried  at  the  July  term,  1878,  of 
this  court,  and  on  the  twenty-sixth  of  November,  1878,  judgment  was 
rendered  for  defendant. 

EiUer  &  Ander8(m  and  W.  C.  Webb,  for  plaintiff. 

Stockdager  &  Spear  and  John  Martin^  for  defendant. 

Brewer,  J.  The  parties  to  this  action  were  respectivdy  candidates, 
at  the  November,  1877,  election,  in  Cherokee  county,  for  the  office  of 

register  of  deeds.  The  canvass  by  the  county  board  gave  do- 
nS7    fendant  1070,  plaintiff  1014,  and  '''one  John  Whitcraft  117  votes. 

Defendant,  having  received  56  plurality,  was  declared  elected, 
received  the  certificate  of  election,  and  entered  upon  the  duties  of  his 
office.  Plaintiff  brought  this  action  in  this  court,  daimiug  that  he  was 
in  fact  elected  and  entitled  to  the  office.  The  contest  he  makes  is  on  the 
returns  from  the  Second  and  Third  wards  of  Empire  City,  the  validity 
of  whioh  he  challenges  m  toto,  and  claims  that  said  returns  should  be 


^The  ballots  are  the  best  evidence  of  the  votes  cast,  wliere  they,  can  be  identi- 
fied, Searle  v.  Clark,  84  Kan.  49;  8.  C.  7  Pac.  Rep.  080;  Coglan  v.  Beard,  (Cat.)  £ 
Pac.  Rep.  787;  but  it  must  appear  that  the  ballots  have  been  preserved,  so  as  te 
place  their  identity  beyond  doubt,  Kewton  v.  Newell,  (Minn.)  •  K.  W.  Rep.  846u 
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tirdy  rejected.  The  retuTDS  from  those  precincts  were:  Second  ward, 
Jones  8,  Caldwell  117,  and  Whitcrafk  4,  votes;  Third  ward,  Jones  11, 
€aldwell  118,  Wbitcraft  4,  votes.  Several  witnesses  have  been  exam- 
ined who  testified  that  they  voted  in  these  precincts  and  voted  for  plain- 
tiff, but  it  is  not  claimed  that  enough  has  been  shown  to  change  the 
result  by  a  mere  correction  of  the  returns. 

It  is  not  pretended  that  fifty  votes  are  shown  to  have  been  cast  for 
Jones  in  these  precincts,  and  tiiere  is  no  testimony  other  than  the  re- 
turns showing  how  many  were  cast  for  Caldwell,  so  that,  unless  the  tes- 
timony brings  the  case  within  the  authority  of  Russell  v.  State,  11  Kan. 
*308,  and  compels  the  rejection  of  the  entire  poll,  judgment  must  go  in 
favor  of  the  defendant.  We  must  therefore  examine  the  testimony, 
which  is  quite  voluminous.  Certain  irregularities  are  shown,  as  follows: 
One  of  the  clerks  in  the  Second  ward  was  a  resident  of  the  First  ward. 
The  judges  and  clerks  in  these  precincts  were  appointed  by  the  mayor  of 
Empire  City,  and  were  not  the  councilmen,  and  were  not  chosen  by  the 
voters  at  the  pedis.  At  noon  there  was  an  adjournment  for  dinner,  the 
polls  were  closed,  and  the  ballot-box  taken  by  one  of -the  judges  while  he 
went  to  dinner;  and  again  at  night,  after  the  polls  were  closed,  the  box 
was  taken  away  from  the  poUs  by  one  of  the  judges  while  he  went  to  sup> 
per.  So  &r  as  these  irregularities  are  concerned,  there  is  not  enough  to 
vitiate  the  election  or  disturb  the  returns.  We  have  more  than  once 
adverted  to  the  cardinal  rule  of  elections,  that  mere  irr^ularities  on  the 
part  of  election  officers  are  not  sufficient  to  disfranchise  the  electors,  or 

prevent  the  will  of  the  people  from  being  carried  into  effect.    Oil- 
♦188    Idand  *v.  Schuyler,  9  Kan.  *669;  Morris  v.  Vanlaningham,  11 

Kan.  '('269;  Russell  v.  State,  11  Kan.*  808. 
We  pass,  therefore,  to  a  consideration  of  the  testimony  which,  in  ad- 
dition to  that  of  these  irregularities,  is  offered  to  show  the  falsity  of  the 
returns.  Twenty  witnesses  testify  that  they  voted  in  the  Second  ward, 
and  voted  for  plaintiff,  and  nineteen  testify  that  they  so  voted  In  the 
Third  ward.  In  the  Second  ward  no  votes  were  returned  as  cast  for 
Denison,  Bepublican  candidate  for  sheriff,  and  one  hundred  and  twenty- 
six  were  returned  for  Balmey,  his  Democratic  opponent,  while  several 
of  the  above  witnesses  are  positive  that  they  voted  for  Denison.  Two 
lay  stress  upon  the  fact  that  prior  to  the  election  they  played  a  game  of 
cards  to  see  for  which  candidate  tiiey  both  should  vote,  and  that  the  Re- 
publican won,  and  in  pursuance  thereof  they  both  voted  for  Denison. 
While  the  poll-books  and  the  returns  in  the  Second  ward  show  only  129 
voters,  yet  180  balkfts  were  found  in  the  box  and  returned  to  the  county 
clerk's  office.  The  regular  nominee  of  the  Democratic  convention  for 
sheriff  was,  after  the  adjournment  of  the  convention,  taken  off  the  ticket 
by  the  county  central  committee,  and  Mr.  A.  J.  Balmey  substituted. 
This  was  done  at  ithe  instance,  in  part  at  least,  of  Mr.  Cheney,  the  mayor 
of  Empire  City,  who  appointed  the  judges  imd  clerks  at  the  two  contested 
poQs,  and  seons  to  have  been  very  active  in  support  of  Mr.  Balmey's 
election;  The  principal  fact  is,  of  course,  that  so  many  witnesses  in  the 
two  precincts  testify  to  having  voted  for  Messrs.  Jones  and  Denison,  and, 

V.  21k— 10  ^ 
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indeed,' the  entire  republican  ticket,  when  the  returns  show  so  few  votes. 
Yet,  notwithstanding  this  significant  fact,  we  are  constrained  to  hold, 
from  an  examination  of  the  entire  testimony,  that  we  are  not  warranted 
in  summarily  striking  out  the  entire  returns,  and  giving  the  office  to  the 
plaintiff.  And  these  are  briefly  the  reasons;  for  we  cannot  give  anything 
like  a  detail  of  the  testimony,  covering,  as  it  does,  over  six  hundred  pages. 
It  is  dear  that  the  ballots,  which  were  counted  on  the  night  of  the  elec- 
tion, show  the  result  returned  to  the  county  board;  in  other  words, 
*189  the  election  officers  correctly  ^counted  the  ballots  which  were  in 
the  ballot-boxes  at  the  time  ihey  commenced  counting.  Unlike 
the  case  of  Hudson  v.  Solomon,  19  Kan.  177,  where  the  ballots  corrected 
the  returns,  ballots  and  returns  here  agree.  For  this  we  have  the  testi- 
mony of  the  three  judges  in  the  Second  ward,  and  of  two  judges  and  two 
clerks  in  the  Third  ward;  the  testimony  of  the  several  officers  cha^Pied 
with  the  preservation  and  custody  of  the  ballots;  and,  lastly,  the  ballots 
themselves,  which  have  been  produced  and  examined  by  us.  In  the 
Second'-ward  ballots  we  found  one  more  Democratic  ticket  than  the  re- 
turns called  for;  but,  with  that  exception,  the  ballots  and  returns  in 
both  wards  agreed.  And  as,  in  each  ward,  certain  candidates  on  each 
ticket  were  scratched,  and  to  a  considerable  extent,  the  agreement  between 
the  returns  and  the  ballots  produced  before  us  makes  very  stroi^Iy  in 
favor  of  their  genuineness.  Thus,  for  uistance,  in  the  Third  ward  the 
Republican  candidates  for  state  officers  received  eleven  votes,  and  the 
Democratic  one  hundred  and  nineteen,  while  the  Republican  candidate 
for  county  treasurer  received  one  hundred  and  twenty,  and  his  Demo- 
cratic opponent  but  nine.  An  examination  of  the  ballots  shows  that  this 
immense  change  was  made  by  pencil  erasures  and  interlineations  on  the 
printed  ballots,  and  not  by  means  of  entirely  printed  split  tickets.  Such 
a  change  could  not  have  taken  place  without  a  general  knowledge  on  the 
part  of  the  electors  of  the  fact,  and  the  manner  of  its  accomplishment; 
and  if  it  was  not  done,  and  done  in  the  way  it  appears  to  have  been  done, 
many  witnesses  would  have  been  easily  found  to  so  testify^  In  the  same 
ward  take  the  case  of  the  county  surveyor,  where  the  RepubUcan  candi- 
date received  seventy-six,  and  his  Democratic  opponent  but  fifty^eight. 
The  ballots  show  pencil  erasures  and  interlineations;  and  these  erasures 
and  interlineations  are  not  all  in  the  same  handwriting,  nor  are  the  names 
spelled  alike,  nor  are  they  placed  in  the  same  mannef  upon  the  tickets. 
Again,  in  the  Second  ward,  the  returns  show  for  A.  J.  Balmey,  for 
sheriff,  126  votes,  and  for  J.  A.  Balmey,  two  votes.  We  find  two 
*190  Republican  tickets  in  which  Mr.  Denison's  name  is  ^erased,  and 
J.  A.  Balmey's  written.  'We  shall  have  something  to  say  in  ref- 
erence to  these  tickets  in  another  connoction.  We  are  now  noticing  the 
evidences  that  the  ballots  presented  to  us  are  the  ballots  actually  counted 
.  by  the  judges  and  clerks;  and  in  reference  to  these  erasures,  some  are  on 
one  ticket  and  some  on  another.  If  the  ballots  presented  to  us  aie  not 
the  ballots  which  were  counted  on  the  night  of  the  election,  some  on^ 
has  taken  considerable  time  and  a  good  deal  of  pains  to  fix  up  a  seriee 
of  ballots  to  correspond  with  the  returns. 
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MoTeover,  it  appears  that  during  the  oounting  friends  of  candidates  on 
each  side,  as  well  as  seine  of  the  candidates  tbemeelves,  wepe  present  and 
watched  the  counting;  so  that,  if  it  was  not  faiily  and  correctly  done, 
some  one  of  the  parties  interested  would  have  been  apt  to. discover  the 
enoT.  Indeed,  we  do  not  understand  counsel  to  diedm  that  the  ballots 
were  not  correctly  counted,  or  that  we  do  not  have  before  us  the  very 
ballots  which  were  iu  fact  counted;  but  the  daim  is  that  during  the  elec- 
tion day  the  ballots  were  changed,  and,  as  during  both  dinner  and  sup- 
per time  the  ballot-boxes  were  removed  Ax)m'the  polls,  and  carried  by 
one  or  other  of  the  judges  to  his  meal,  an  opportunity  for  change  was 
afforded,  whi^  was  improved  by  .the  judge  in  charge^  That  this  op- 
portunity for  wrong  existed,  is  clear;  but  that  the  wrong  was  in  &cft  done 
there  is  not  the  sdightest  direct  evidence.  Each  judge  who  had  charge 
of  the  box  during  meal-time  testifies  positively  that  nothing  of  the  kind 
was  done;  that  he  kept  the  box  in  such  place  and  manner  that  no  out- 
sider could  have  interfered  therewith.  It  is  true,  the  ballot-boxes  had 
DO  special  marks  upon  them.  They  were  simply  cigar  boxes,  with  a 
hole  cut  in  one  end  to  put  the  ballots  in,  over  which,  before  adjourn- 
ment, a  piece  of  paper  was  pasted.  Doubtless,  similar  boxes  were  easily 
accessible,  and  could  have  been  substituted  by  the  judge  in  charge  with 
but  little  danger  of  detection  by  his  a£(iBOciates  on  the  board  at  his  return. 
But  this  is  mere  surmise.  Tlie  positive  testimony  of  the  only  parties 
shown  to  have  actual  knowledge  is  that  nothing  of  the  kind  was 
*191  done.  Other  surmises  are  equally  ^plausible.  The  judge  receiv- 
ing and  depositing  baUots  in  the  box  might,  unless  very  dosely 
watched  by  his  associates,  have  substituted  another  ballot  for  the  one 
given  him  by  the  voter,  and  deposited  the  substitute  for  the  ballot  given 
him.  The  three  judges  and  both  derks  might  beforehand  have  arranged 
a  fraud,  and  wrought  it  out  through  the  day  without  detection  from  the 
outsiderB.  But  there  is  not  a  Syllable  of  testimony  to  this  effect.  Such 
of  the  officers  as  were  sworn  testify  squarely  to  a  fair  dection  and  an 
honest  count.  Moreover,  it  appears  that  the  place  where  the  box  was 
kept  during  the  election,  and  in  which  were  the  judges  and  derks,  was 
open  to  view ;  that  persons  were  around  dectioneering,  as  is  usual  about 
a  poll.  So  that  the  direct  and  positive  testimony  is  to  the  effect  of  an 
honest  dection,  and  the  only  substantial  thing  bearing  against  it  is  that 
the  result  is  not  such  as  to  correspond  with  the  recollection  of  the  voters 
as  to  the  persons  for  whom  they  voted.  No  one  can,  from  the  testimony, 
place  his  finger  on  the  time,  place,  and  manner  of  the  wrong,  if  wrong 
there  was. 

But,  again,  two  of  the  judges  in  the  Second  ward  testify  that  when 
they  voted  one  of  them  took  two  ballots  in  his  hand,  and  opened  them 
to  give  one  to  his  associate,  and  just  then  some  tobacco  juice  rolled 
upon  the  ballots,  and,  after  some  joking  remarks  about  those  ballots  be- 
ing marked  so  that  they  could  be  identified,  they  each  voted  one  of 
these  ballots.  We  find,  among  the  ballots  from  that  ward  brought  be- 
fore us,two  such  discolored  ballots. 

AgKin,  as  we -have' before  renialrked,  the  writing  on  the  'soiAtebed 
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tickets  was  evidently  done  by  different  parties.  The  form  of  the  writ- 
ing, the  differences  in  the  spelling  of  names,  and  the  way  in  which  tha 
names  are  placed  on  the  baUots,  all  tend  to  show  that  many  persons  as- 
sisted in'  preparing  those  ballots;  and  yet  there  are  many  in  which  the 
interlineations  are  evidently  in  ihe  same  handwriting,  as  we  should  ex* 
pect  where  some  one  was  at  the  polls  electioneering  for  a  particular  peracm. 

In  short,  so  far  as  the  ballots  themselves  can  speak, — and  there 
*192    are  many  things  which  an  examination  of  a  parcel  *of  ballots 

suggests  to  one  who  is  familiar  with  elections, — they  testify  to  th« 
integrity  of  the  election. 

But  what  shall  be  said  of  these  various  witnesses  who  have  testified  to 
their  votes?  Are  they  all  wrong?  Is  their  testimony  unworthy  of 
credit?  We  are  far  ftom  imputing  intentional  misstatement  to  these 
gentlemen,  and  yet  we  cannot  but  think  many  of  them  are  mistaken; 
and  these  things  must  be  borne  in  mind  in  considering  their  testimony* 
The  election  was  in  November,  and  the  examination  of  witoesses  did  not 
commence  until  the  succeeding  April.  True,  there  was  a  contest  insti**^ 
tuted  soon  after  the  election,  and  the  attention  of  the  public  and  of 
many  of  these  witnesses  doubttess  was  early  called  to  the  matter;  and 
yet  persons  who  have  no  special  interest  may  easily  foiget  the  form  of 
the  ticket  or  the  names  of  the  candidates  for  whom  they  voted,  espe- 
cially when,  as  in  many  instances,  the  candidates  were  entire  strangers 
to  them.  Again,  some  of  the  witnesses  base  thdr  knowled|^  of  the 
tickets  they  voted  upon  the  statements  of  other  parties,  being  them- 
selves unable  to  read;  and  others  doubtless  imagined  they  voted  the 
straight  party  ticket  because  they  received  it  from  some  one  undoetood 
by  them  to  be  of  their  party;  and  glancing  perhaps  at  the  heading,  and 
finding  that  right,  voted  without  fiirther  inquiry,  and  so  in  htit  voted  a 
split  ticket.  Some  of  such  tickets  we  find  among  the  ballots.  We 
have  referred  to  the  two  witnesses  who  played  cards  to  detormine  for 
whom  they  should  vote  for  sheriff.  One,  ttie  Democrat,  testified  that 
be  took  a  Republican  ticket,  which  contained  state,  county,  and  town* 
ship  officers,  tore  off  the  township  part,  pasted  the  Democratic  state 
ticket  over  th^  Bepublican  state  ticket,  erased  the  name  of  Hubbard  for 
county  commissioner,  and  wrote  the  name  of  Cowan  in  its  place.  The 
Bepublican  testified  that  he  voted  the  straight  Bepublican  ticket,  except 
that  he  erased  Hubbard's  and  wrote  Cowan's  name.  They  prepared 
their  tickets  together.  The  Bepublican  further  testified  that  after  he 
had  voted  he  received  tickets  from  Mr.  Cheney,  the  mayor,  who  seemed 

to  be  interested  in  the  election  of  the  Democratic  candidate  for 
'^'198    ^sheriff,  and  distributed  them  at  the. polls.     Now,  among  the 

ballots,  we  find  two  Bepublican  tickets,  one  with  the  township 
officers  torn  off,  each  with  Hubbard's  name  eraised  and  Cowan's  written 
in  ite  place;  and  these  are  the  two  tickets  in  which  Demson's  name  is 
erased,  and  J.  A.  Balmey  instead  of  A.  J.  Balmey  written  as  the  candi- 
date for  sheriff.  Evidently  these  two  tickets  were  prepared  together. 
They  bear  no  little  similarity  to  the  tickets  these  gentlemen  describe  in 
their  testimony.    It  is  an  easy  matter  for  a  portion  of  a  ticket  pasted 


ALLEN   V.  HOUSTON.  149 

over  another  to  £dl  off;  and  we  have  half  a  suspicion  that  the  Demoorat 
won  at  that  game  of  cards. 

Stilly  further,  there  is  no  imputation  on  the  integrity  of  the  poll-books, 
or  any  intimation  that  the  parties  named  therein  did  not  in  fact  vote. 
Nor  is  there  any  suggestion  that  the  great  bulk  of  those  who  voted  were 
Democrats,  or  did  not  vote  the  Democratio  ticket,  or  were  not  legally  en- 
titled to  vote.  Should  not  their  choice  be  respected?  Even  had  the 
officers  done  wrong,  should  the  innocent  voter  be  disfranchised?  The  de- 
fendant received  fifty-six  votes  more  than  his  opponent.  Conceding  that 
fifty  persons  voted  for  plaintiff  in  these  two  precincts,  and  still  the  defend- 
ant received  more  votes  than  he.  Moreover,  or  perhaps  by  way  of  offset 
or  cDunter-daim,  or  to  show  the  unreliability  of  plaintiff's  testimony,  the 
defendant  challenges  the  vote  in  Crawford  township,  in  which  the  return 
gave  him  two  votes,  the  plaintiff  fifty-six,  and  Whitcraft  sixty-seven,  and 
introduces  five  witnesses  who  testify  that  they  voted  in  that  township 
at  that  election,  and  voted  for  him.  The  reasons  they  give  for  their 
recollection  are  as  satisfactory  as  those  given  by  the  witnesses  for  the 
plaintiff  from  the  predncts  which  he  challenges^  And  yet  we  cannot 
but  believe  that  there  was  misrecoilection  or  mistake,  rather  than  inten- 
tional wrong. 

Upon  the  whole  testimony,  therefore,  in  view  of  the  large  plurality  re- 
ceived by  the  defendant,  and  notwithstanding  the  significant  and  weighty 
testimony  of  the  various  witnesses  of  the  plaintiff  as  to  whom  they  voted 
for,  we  are  constrained  to  hold  that  plaintiff  has  not  shown  that 
*194  defendant  was  not  ^elected,  and  therefore  judgment  must  go  in 
&vor  of  the  defendant. 

(All  the  justices  concurring.) 


R.  E.  Allen  and  others  v.  S.  D.  Houston,  Probate  Judge  of  C3oud 

Co.,  Kansas. 

July  Term,  1878. 

Town-Sites:  Division:  Probate  Judge.  Where,  under  the  act  of  congress 
entitled  *'An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon 
thflpablic  lands,"  (14  U.  8.  St.  at  Large,  541,)  and  under  the  act  of  the 
legislature  entitled  "An  act  relating  to  town-sites,"  (Gen.  St.  1078,)  the 
corporate  authorities  of  an  incorporated  town  or  dty  nave  entered  at  the 
United  States  land-office  the  town-site  of  such  town  or  city,  the  probate 
Judge  of  the  county  in  which  such  town  or  city  is  situated  has  no  power, 
under  section  4  of  said  act  of  the  legislature,  to  appoint  commissioners 
to  divide  soch  town-site  among  the  several  occupants  thereof.  The  pro- 
bate jndfre  has  power  to  appoint  such  commissioners  only  in  cases  where 
lie  himself  has  entered  the  town-site.' 

'When  a  town-site  is  entered  by  the  probate  Judge,  he  takes  the  title  in  trust 
for  the  benefit  of  the  ocoapants;  and,  when  a  lot  is  continuously  in  the  actual 
possession  and  occupancv  of  one  party,  he  is  not  deprived  of  his  nght  thereto  by 
an  award  of  the  Gommissloneis,  and  a  subsequent  deed  from  the  probata  Jndge, 
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Original  'proceedings  in  rMmdamMs. 

On  the  thirtieth  of  March,  1878,  an  alternative  writ  offMrnjiamm  waa 
issued  out  of  this  court,  directed  to  8.  D.  Housto^n,  probate  judge  of 
Cloud  county,  commanding  him,  as  such  officer,  on  or  before' the  thir- 
tieth of  April,  1878,  to  perform  a  certain  allied  official  duty,  or  to  show 
cause,  etc.  The  defendant  appeared  and  answered,  showing  cause.  The 
case  was  duly  submitted  July  8,  1878,  and  the  opinion  filed  on  the 
twenty-sixth  of  November,  1878. 

Johnson  &  Davia^  for  plaintiffs. 

If.  /.  (7mr»,  for  defendant. 

Valektine,  J.  This  is  an  action  of  mandamus^  brought  origi- 
*196     nally  in  this  court  by  R.  E.  Allen  and  others,  to  compel  *8.  D. 

Houston,  probate  judge  of  Cloud  county,  to  perform  what  they 
claim  to  be  an  official  duty  imposed  upon  him  by  section  4  of  the  act  of 
the  legislature  entitled  "An  act  relating  to  town-sites."  Gen.  St.  1074. 
The  alternative  writ  recites,  and  the  evidence  shows,  that  prior  to  the 
nineteenth  of  September,  1877,  certain  lands  then  belonging  to  the 
United  States  were  duly  entered,  under  an  act  of  congress  entitied  "An 
act  for  the  relief' of  the  inhabitants  of  cities  and  towns  upon  the  public 
lands,"  (14  U.  S.  St.  at  Large,  541,)  by  the  corporate  authorities  of  the 
then  incorporated  town  of  Concordia,  for  the  benefit  of  the  occupants  of 
the  town-site  of  said  town,  and  that  a  patent  was  duly  issued  for  said 
lands,  September  19,  1877;  that  the  plaintifls  were  original  occoipantB, 
and  still  continue  to  be  occupants,  of  said  lands,  and  they  daim  to  have 
the  right  to  have  said  lands  divided,  and  set  off  and  conveyed  to  them, 
under  said  acts  of  congress  and  of  the  legislature,  according  to  their  re- 
spective interests;  that  on  March  1, 1878,  the  plaintiff  presented  to  the 
defendant,  as  probate  judge  of  said  county,  a  petition  and  demand 
that  he  proceed  under  said  act  of  the  legislature,  and  appoint  three 
commissioners  to  divide  and  set  off  said  land  as  aforesaid;  that  the  de- 
fendant heard  said  petition  and  demand,  and  then  denied  the  same, 
solely  on  the  ground  that  he  had  nq  power  or  jurisdiction  to  act  in  the 
premises. 

Now,  whether  the  defendant,  as  probate  judge,  had  sufficient  power 
or  jurisdiction  to  act  in  the  premises,  and  to  appoint  commissioners  for 
such  a  purpose,  is  the  only  question  that  demands  our  consideration. 
The  probate  judge  was  willing  to  act  in  the  premises,  provided  he  had 
the  power  or  jurisdiction  to  do  so;  but,  as  he  construed  the  law,  he  did 
not  believe  that  he  had  any  such  power  or  jurisdiction,  and  for  that  rea- 
son only  refused  to  act.  Does  the  law  authorize  the  probate  judge  to  act 
in  such  a  case?    That  other  jurisdiction  and  power  than  that  specially 

to  another  party.  Rathbone  v.  Sterling,  25  Ean.  444.  See,  also,  generally,  Wiu- 
fleld  Town  Co.  v.  Maris,  11  Kan.  105,  and  note;  McTaggart  v.  Hwrrison,  12  Ean. 
56,  and  note;  Clark  ▼.  Titus.  (Ariz.)  11  Pac.  Rep.  812. 

Unoccupied  land  within  a  town<*site  Is  not  exempt  from  location  for  mining 
purposes,  out  only  from  settlement  and  sale  under  tne  United  States  pre-emption 
laws;    Steel  ▼.  St.  Louis  Smelting  A  Refining  Oo.,  1  Sup.  Ct.  Rep.  869. 
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conferred  upon  probate  6otirtB  and  probate^ judges  by  fhe  constitution 
may  be  conferred  upon  probate  coorts'  and  probate  judges  by  statute  has 
already  been  determined  in  this  court.  In  re  Johnson,  12  Kan. 
*196  *102-*104,  and  cases  there. cited;  *especially  Sherry  v.  Samp- 
son, 11  Kan.  *611;  Winfidd  Town  Co,  v.  Maris,  Id.  *128;  Mc 
Taggart  v.  Harrison,  12  Kan.  *62,  And  there  is  nothing  in  the  consti* 
tation  or  in  any  act  of  congress  that  would  prohibit  the  legislature  from 
conferring  upon  probate  judges  just  such  power  as  the  probate  judge  re- 
fused to  exercise  in  this  case.  The  only  question^  theU|  in  the  case  is, 
has  the  legislature  conferred  upon  probate  judges  the  power  and  juris- 
diction in  question? 

Section  1  of  the  said  act  of  the  legislature  relating  to  town-sites  provides 
that  for  incorporated  towns  the  corporate  authorities  shaU  enter  the  town- 
site,  and  for  unincorporated  towns  the  probate  judge  shall  enter  the  same. 
Section  2  provides  that,  where  the  corporate  authorities  make  the  entry, 
the  mayor  or  other  chief  officer  of  such  town  shall  make  the  deeds.  Sec- 
tion 3  provides  that,  where  the  probate  judge  makes  the  entry,  he  shall 
qaake  ti)e  deeds  Hn  the  manner  hereinafter  prescribed."  Section  4  pro- 
vides as  follows:  ''At  any  time  after  the  entry  of  any  such  town-site  the 
probate  judge  of  the  county  in  which  such  town  may  be  situated  may 
appoint  three  commissioners^  who  shaU  not  be  residents  of  such  town, 
or  the  owners  of  any  interest  therein;  and  it  shall  be  the  duty  of  such 
commissioners  to  cause  an  actual  survey  of  such  site  to  be  made,  con- 
forming, as  near  as  may  be,  to  the  original  survey  of  such  town,  desig- 
nating on  such  plat  the  lots  or  squares  on  which  improvements  are  stand- 
ing, with  the  name  of  the  owner  or  owners  thereof,  together  with  the 
value  of  the  same."  Sections  5  and  6  provide  that  said  commissioners 
shall  give  notice  to  all  persons  interested,  and  shall  thep  proceed  to  set 
off  to  the  pensons  entitled  to  the  same,  according  to  their  respective  in- 
terests, the  lots,  squares,  or  grounds. to  which  each  of  the  occupants 
thereof  shall  bis  entitled.  Section  7  provides  that  the  odmmissioners 
shall  levy  taxes  on  said  lots,  etc.,  to  pay  expenses.  Section  8  provides 
that  ''such  commissioners  shall  make  due  return  of  their  proceedings  to 
the  probate  judge,"  and  file  therewith  "all  the  papers,  plats,  valuations, 
and  assessments  connected  with  such  proceedings."  Section  9 
*197  provides  as  follows:  "*"'  The  said  probate  judge  shall  then  proceed 
to  collect  the  taxes  levied  as  aforesaid,  and  he  shall  make  deeds 
to  the  lots  so  set  apart  to  the  various  parties  entitled  to  the  same;  but  no 
deed  shaU  be  made  to  any  person  until  such  person  shall  have  first  fully 
paid  all  the  tax  or  aaaessment  so  levied  against  him;  and,  in  case  any 
person  shall  refuse  or  n^lect  to  pay  such  tax  or  assessment  so  made 
against  him,  the  probaite  judge  may  proceed  to  o£fer  such  lots  and  im- 
provements for  sale  to  the  highest  bidder,  first  giving  such  public  notice 
as  may  be  required  in  case  of  execution  against  the  lands  and  tenements 
of  a  debtor  in  the  district  court."  Section  10  provides  that  the  probate 
judge  shall  reimburse  all  persons  for  "necessary  expenses  incurred."  The 
other  twoeections  (11  and  12)  of  this  act  have  no  application  to  this 
case. 
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I 

DifTicuIties  arise  in  this  case  in  whatever  light  we  may  view  the  prin- 
cipal question  involved  therein.  If  we  adopt  the  view  of  the  plaintifiB, 
that  the  probate  judge  has  the  jurisdiction  contended  for  by  them,  then 
it  may  be  answered  that  all  the  authority  given  to  the  probate  judge  to 
appoint  commissioners  seems  to  be  given  to  him  merely  for  the  purpose 
of  enabling  him  to  ascertain  to  whom  he  himgdfy  and  not  any  other  per- 
son, should  make  deeds  for  lots  in  cases  where  he  kinmlf  has  made  the 
entry  of  the  town-site.  Section  3  authorizes  him  to  make  deeds  where 
be  has  entered  the  town-site,  but  says  that  he  shall  do  it  ''in  the  manner 
hereinafter  prescribed;"  and  then  follow  sections  4  to  11,  induaive,  seem- 
ingly for  the  purpose  principally,  if  not  entirely,  of  '* prescribing"  when 
and  in  what  manner  the  probate  judge,  and  the  probate  judge  only,  shall 
make  deeds.  Section  4  immediatdy  follows  the  said  words,  *'in  the 
manner  hereinafter  prescribed;"  that  is,  it  follows  those  words  seemingly 
for  the  purpose  of  prescribing  in  what  manner  the  probate  judge,  and 
the  probate  judge  only,  shall  make  deeds.  It  prescribes  that  the  pro- 
bate judge  shall  appoint  commissioners.  These  oommissionerB  are  re- 
quired to  ascertain  to  whom  deeds  should  be  made,  to  levy  taxes  to  pay 
expenses,  and  to  report  their  proceedings  to  the  prabaie  judge.     The 

probate  judge  then  collects  said  taxes,  pays  said  expenses,  and 
*198    '''makes  all  Uie  deeds  which  the  oommissionerB  report  are  to  be 

made.  The  commissioners  do  not  report  to  any  other  officer  or 
person  except  the  probate  judge.  No  other  person  is  authorized  to  col- 
lect said  taxes;  no  other  person  is  required  to  pay  said  expenses;  no 
other  person  is  authorized  to  make  any  of  the  deeds  which  the  commis- 
sioners report  should  be  made;  and  there  is  no  provisioQ  of  law  requir- 
ing or  even  authorizing  any  of  the  proceedings  of  the  probate  judge,  or 
of  said  commissioners,  to  be  given  to  the  mayor  or  other  chief  officer, 
or,  indeed,  to  any  officer  of  a  town  or  city.  Then,  how  is  die  mayor  or 
other  chief  officer  to  know  what  the  prolwte  judge  or  his  commissioners 
have  done?  ^ow  is  the  mayor  or  other  chief  officer  to  know  to  whom 
the  commissioners  have  reported  tliat  deeds  should  be  made?  No  one 
claims  that  the  probate  judge  has  any  right  or  authority  to  make  deeds 
where  the  corporate  authorities  have  entered  the  town-site.  Where  the 
corporate  authorities  have  entered  the  town-^te,  it  is  agreed  by  all  par- 
ties that,  under  section  2  of  said  act,  it  devolves  upon  the  mayor  or  other 
chief  officer  of  the  town  or  city  to  make  the  deeds.  The  probate  judge 
makes  the  deeds  only  when  he  himself  has  entered  the  town^te.  Now, 
if  the  appointment  of  said  commissioners  was  intended  in  any  case  to  be 
for  the  benefit  of  the  mayor  or  other  chief  officer,  if  the  action  or  report 
of  said  commissioners  was  intended  in  any  case  to  be  a  guide  to  the 
mayor  or  other  chief  officer,  or  to  inform  ihem  to  whom  deeds  should 
be  made,  would  there  not  have  been  some  provision  of  law  prescribing 
some  mode  by  which  the  mayor  or  other  chief  officer  could  know  what 
the  commissioners  had  done  in  any  particular  case?  And  why  should 
section  9  provide,  as  it  does,  that  the  probate  judge  in  all  oases  ^shall 
make  deeds  to  the  lots  set  apart  [by  the  commissioners]  to  the  various  pai^ 
ties  entitled  to  the  same,"  who  have  paid  their  assessments,  if  the  mayor  or 
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Other  chief  officer  should  in  any  case  make  any  of  the  deetis  which  the 
commissioners  report  should  be  made?    And  bow  is  the  mayor  or  other 

chief  officer  to  know  in  any  case  who  have  paid  their  assessments^ 
*1 99    and  who  are  therefore  ''"entitled  to  receive  their  deeds?    To  say  that 

the  mayor  or  other  chief  officer  should  make  any  deed  which  the 
commissioners  have  reported  should  be  made,  would  be  to  nullify  and 
destroy  a  portion  of  said  section  9.  Must  that  be  done?  But  why  should 
it  be  necessary  for  the  probate  judge  or  his  commissionerB  to  instruct  the 
''corporate  authorities"  of  an  incorporated  town  or  city  to  whom  their 
mayor  or  other  chief  officer  should  make  deeds?  Are  not  the  corporate 
authorities,  the  mayor  and  common  oouncQ^  as  competent  to  determine  to 
whom  deeds  should  be  made  as  the  probate  judge  and  his  commissioners 
are?  Cannot  the  mayor  and  common  council  of  a  town  or  city  be  trusted 
in  such  a  case?  Of  course,  they  might  make  mistakes;  but  so  might 
the  probate  judge  and  his  commissioners;  and  they  would  be  no  more 
likely  to  make  mistakes  than  he  or  his  commissioners  would.  But  mis- 
takes would  not  be  fatal,  by  whomsoever  they  might  be  made.  Mis- 
takes could  not  destroy  the  rights  of  the  occupants.  Mistakes  could  not 
abrogate  the  right  of  an  occupant  to  his  property.  But  such  mistakes 
might  be  corrected  in  any  proper  court  of  justice.  Even  if  the  deed 
should  be  made  and  delivered  to  the  wrong  person,  such  a  mistake 
would  not  be  final  or  conclusive,  but  it  could  be  corrected  in  the  proper 
courts. 

If,  however,  we  adopt  the  view  of  the  defendant,  then  it  may  be  an- 
swered that  section  4  provides  in  express  terms  that  the  probate  judge 
shall,  in  every  case,  appoint  commissioners,  etc.;  and  there  is  no  express 
provision  to  the  contrary.  ''At  any  time,"  the  statute  reads,  ''after  the 
entry  of  such  town-site,  the  probate  judge  of  the  county  in  which  such 
town  may  be  situated,  may  appoint  three  commissioners,"  etc.  And 
there  is  no  express  provision  anywhere  to  be  found  in  the  statutes  limit- 
ing these  general  and  comprehensive  terms.  Besides,  if  section  4  does 
not  apply  when  the  town-site  has  been  entered  by  the  corporate  author- 
ities, then  there  is  no  provision  prescribing  to  whom  or  in  what  manner 
the  mayor  or  other  chief  officer  shall  make  the  deeds.     Section  2  pro* 

vides  that,  whenever  the  town-site  shall  be  entered  by  the  corpo- 
'^200    rate  au'^thorities,  the  mayor  or  other  chief  officer  shidl  make  the 

deeds;  but  neither  that  section  nor  any  other  section  specifies  in 
terms  to  whom  he  shall  make  the  deeds,  whether  to  residents  or  non- 
residents, to  speculators  or  to  some  other  dass  or  kind  of  persons.  If 
section  4  and  the  following  sections  do  not  apply  where  the  corporate 
authorities  have  entered  the  town-site,  then  how  is  the  mayor  or  otheor 
chief  officer  to  know  to  whom  to  make  the  deeds?  And  how  are  all  the 
expenses  to  be  paid?  May  the  mayor  or  other  chief  officer  determine 
arbitrarily  to  whom  the  deeds  shall  be  made?  The  commissioners  to 
be  appointed  under  section  4  are  to  be  appointed  by  the  probate  judge, 
who  may  himself  be  a  non-resident  of  the  town,  and  entirely  disinterested 
as  to  the  property  therein,  and  the  commissioners  must  6e,  under  the 
statute,  non-residents  of  the  town,  and  entirely  disinterested  therein. 
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Then,  may  the  mayor  or  other  chief  officer,  who  is  necessarily  a  resident 
of  the  town,  and  who  may  be  greatly  interested  therein,  ezeoate  deeds 
arbitrarily  to  whomsoei^er  he  may  fancy  are  entitled  to  them  ?  If  section 
4  and  subsequent  sections  are  no  guide  to  him,  then  he  has  no  goidOf  or 
at  least  none  provided  for  in  express  terms.  It  is  true  that,  under  fhe 
act  of  congress,  the  land  must  be  entered  ^'in  trust  for  the  use  and  benefit 
of  the  several  occupants  thereof."  But  still,  if  said  section  4  and  the 
following  sections  have  no  application  where  the  land  is  entered  by  the 
corporate  authorities,  then  the  mayor  or  6ther  chief  officer  has  no  way 
prescribed  by  statute  by  which  he  can  ascertain  who  are  the  occupants^ 
and  who  are  entitled  to  deeds.  We  would  think,  however,  that,  what- 
ever the  law  may  be,  if  any  mistake  should  occur  in  making  deeds,  the 
mistake  could  be  rectified  by  proper  action  in  the  proper  court.  No 
mistake  of  the  mayor,  or  of  any  other  officer,  could  defeat  the  right  of 
an  occupant  to  procure  a  good  title  to  his  land.  But  the  law  should  not 
be  so  construed  as  to  place  arbitrary  power  in  the  hands  of  an  interested 
person,  and  thereby  encourage  mistakes  if  the  law  can  reasonably  be 

construed  in  any  other  way. 
*201  It  will  be  seen  from  the  forgoing  that  at  least  a  plausible  ♦align- 
ment may  be  made  on  either  side  of  the  question.  We  have  en- 
deavored to  give  the  arguments  on  both  sides,  and  we  are  inclined  to 
think  that  the  argument  of  the  defendant  is  the  stronger,  and  therefore 
we  are  inclined  to  think  that  the  probate  judge  has  no  power  to  appoint 
commissioners  where  the  town-site  has  been  entered  by  the  corporate  au- 
thorities. He  can  appoint  commissioners  only  where  he  himself  has 
made  the  entry.  Whether,  when  the  corporate  authorities  have  entered 
the  town-site,  there  is  a  caaus  omissus  in  the  law  with  respect  to  the  mode 
of  division  of  the  town-site  among  the  several  occupants,  or  whether  the 
"corporate  authorities" — the  mayor  and  council,  the  legislative  branch  of 
the  town  or  city  government — may,  by  ordinance  or  otherwise,  provide 
some  proper  mode  for  a  proper  division  of  the  town-site,  it  is  entirely 
unnecessary  for  us  to  determine.  When  the  "corporate  autiiorities"  have 
entered  the  town-site,  the  legal  title  is,  of  course,  in  them.  Now,  can 
they  not,  under  their  general  power  to  pass  ordinances,  etc.,  prescribe 
some  fair  and  equitable  mode  by  which  their  "mayor  or  other  chief  of- 
ficer" can  transfer  the  legal  title  vested  in  them  (the  corporate  authori- 
ties) to  the  various  equitable  owners  of  the  several  portions  of  the  town- 
site?  It  would  seem  that  the  "corporate  authorities"  ought  to  be  able, 
nnder  their  general  powers,  to  dispose  of  this  property  according  to  law, 
the  same  as  they  would  be  to  dispose  of  any  other  property  that  might 
be  vested  in  them  for  any  particular  purpose. 

We  are  not  aware  that  any  probate  judge  has  ever  appointed  oonrnnis- 
sioners  to  divide  a  town-site,  or  to  determine  to  whom  deeds  should  be 
made,  where  the  corporate  authorities  have  entered  the  town-site.  It 
would  seem  from  the  record  in  the  case  of  Emmert  v.  DeXiong,  reported 
in  12  Kan.  *67,  that  the  mayor* himself,  in  that  case,  made  the  division 
and  determined  to  whom  the  deeds  should  be  made.  And  in  the  case 
of  Gayton  v.  School-district  No.  1,  20  Kai^.  256,  it  would  seem  from 
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the  record  that  the  mayor  appointed  commissioners  to  make  such  divich 
ion,  etc.,  just  as  the  probate  judge  would  where  the  probate  judge  has 

entered  the  town-site. 
*202    ^Judgment  in  this  case  will  be  rendered  in  favor  of  the  defend- 
ant, and  against  the  plaintifb* 
(All  the  justices  concurring.) 


City  of  Emporia  v.  E.  Partoh  and  oibeia* 

July  Term,  1878. 

Bonds:  Monetary:  Conditions.  In  1870  a  special  act  was  passed  author- 
izing the  dty,  then  town,  of  Emporia  to  issue  its  bonds  to  the  amount  of 
•6,000  ''for  the  purpose  of  erecting  and  completing  boarding-houses  for 
the  use  of  students  of  the  state  normal  school,"  providing  that  no  such 
bonds  should  be  issued  until  the  question  had  been  submitted  to  the  qual- 
ified electors  of  the  town  and  approved  by  a  majority  vote.  The  ques- 
tion was  submitted  to  a  vote,  and  lost.  Thereafter  another  ordinance 
was  passed,  submitthig  the  question  a  second  time,  with  the  proviso  that 
there  should  be  paid  annually  into  the  city  treasury  rents  from  such  build- 
ings sufficient  to  meet  the  interest  on  the  bonds.  This  was  approved  by 
the  popular  vote,  the  bonds  were  issued,  and  out  of  the  proceeds  the  board- 
ing-houses were  built  upon  lots  belonging  to  the  city,  and  afterwards 
taken  possession  of  ai)d  occupied  by  the  normal  school  authorities,  ffeld, 
that  the  latter  did  not  take  and  could  not  retain  the  possession  of  such 
buildings  except  subject  to  the  conditions  specified  in  the  ordinance  ap- 
proved by  the  people,  and,  rent  not  having  been  paid  for  a  series  of  years, 
the  city  could  recover  possession  of  the  buildings. 

Error  from  Lyon  district  court. 

Ejectment  brought  by  the  city  of  Emporia  against  Miss  E.  Partch  and 
five  others,  defendants.  Trial  at  March  term,  1878,  of  the  district  court. 
Findings  and  judgment  for  defendants. 

Sterry  &  Sedgunckj  for  plaintiff  in  error. 

(kimdngham  &  McOatiy^  for  defendants  in  error. 

*20S  '^'Brewieb,  J.  This  was  an  action  to  recover  possession  of  certain 
real  estate.  The  case  was  tried  by  the  court,  without  a  jury,  and 
these  are,,  in  substance,  its.  findings:  That  the  city  was  and  is  an  in- 
corporated city  of  tho  second  class;  that  it  is  the  owner  of  the  premises 
in  dispute;  that  the  defendants  do  and  have,  since  the  tenth  day  of  Sep- 
tember, 1877,  forcibly  detained  the  possession  of  said  premises  from  the 
city;  that  the  possession  of  the  same  was  duly  demanded  from  the  de- 
fendiants;  that  after  the  passage  of  the  act  of  the  legislature  known  as 
chapter  31  of  the  Lfiws  of  1870,  which  provided  for  the  issue  of  bonds 
to  build  boarding-houses  for  the  use  of  the  students  of  the  normal  school, 
and  prior  to  any  action  under  it  by  the  town  of  .Etoporia,  the  town  was 
duly  incorporated  as  a  city  of  the  second  dass;  that  after  such  incorpor»- 
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tion  the  city  called  an  election,  nnder  said  act,  to  vote  bonds  in  accord- 
anee  therewith;  that  at  said  election  said  bonds  were  defeated;  that  sub- 
sequently the  city  passed  another  ordinance  under  said  act,  authorizing 
the  issue  of  $6,000  in  bonds  of  said  city  to  build  boarding-houses  for  the 
normal  school,  which  ordinance  was  duly  ratified  by  a  vote  of  the  elect- 
ors of  said  city;  that  in  this  ordinance  were  the  following  provisions:  that 
the  boarding-houses  should  remain  the  property  of  the  city,  and  should 
be  under  the  control  of  the  state  normal  school  authorities  only  so  long 
as  they  should  be  used  as  boarding-houses,  and  that  there  riiould  be 
paid  into  the  city  treasury,  annually,  rents  fromsuch  buildings  sufficient 
to  meet  the  interest  on  the  bonds;  that,  in  September  following,  the  bonds 
so  authorized  were  issued  and  sold,  and  the  proceeds  used  to  build  two 
houses  upon  lots  belonging  to  the  city,  but  selected  by  the  executive 
committee  of  the  normal  school;  that  upon  the  completion  of  the  build- 
ing, about  January  1,  1871,  the  buildings  were  taken  possession  of  by 
the  normal  school  authorities,  and  the  students  of  such  school,  and  that 
the  said  authorities  and  said  students  have  ever' since  remained  in  the 
possession  of  said  buildings  and  premises;  that  previous  to  June  26, 
1871,  there  was  $138.25  rent  paid  to  the  dty  for  said  buildings,  which 
is  and  was  the  only  rent  ever  paid  therefor;  that^at  a  meeting  of  the  city 
council  in  July,  1872,  a  resolution  was  passed,  and  entered  in  the  records 

of  said  city,  instructing  the  committee  on  city  property  to  leaae  to 
*204t    the  state  the  nor*mal  school  boarding-house  buildings  for  the  term 

of  eight  years,  the  state  to  keep  the  buildings  in  repair  and  in- 
sured for  the  benefit  of  the  city;  that  such  committee  never  made  any 
report  as  to  how  they  had  obeyed  said  resolution,  and  that  since  that  time 
(July  22,  1872)  the  city  has  never  taken  any  other  action  in  relation  to 
said  property  except  to  instruct  the  dty  attorney  to  bring  suit  to  recover 
the  possession  of  the  same;  that  the  board  of  directors  of  the  normal 
school,  on  August  7,  1872,  caused  to  be  entered  on  its  minutes  the  fol- 
lowing, among  other  proceedings:  '^The  proposition  of  the  city  of  Em- 
poria to  lease  the  normal  boarding-houses  at  a  nominal  rent  to  the  state 
of  Kansas  for  the  term  of  eight  years,  on  condition  that  the  state  should 
keep  them  in  repairs  and  insured  for  the  benefit  of  the  city,  was  adopted;** 
that  the  proposition  referred  to  in  this  resolution  was  that  of  the  dty  of 
Emporia  by  its  resolution  of  July,  1872;  that  no  lease  in  writing  was 
ever  executed;  that  the  board  of  regents  of  the  normal  school  have  kept 
said  buildings  in  repair  up  to  the  present  time,  and  have  insured  the 
same  for  $3,600,  for  the  benefit  of  the  city,  fi*om  January  1,  1871,  tip 
to  November  4,  1873,  and  from  June  10,  1874,  up  to  June  26,  1878; 
that  the  city  has  never  been  in  the  actual  possession  of  said  property 
since  the  completion  of  said  buildings  thereon,  but  the  same  has  been  in 
the  actual  possession  of  the  professors  and  students  of  the  normal  school 
ever  since  said  time;  that  since  July  22,  1872,  it  has  not  been  possible 
to  rent  said  buildings  for  suffident  to  pay  the  interest  on  the  bonds  is- 
sued to  build. 

Upon  these  facts  the  court  found  for  the  defendants.    The  plaintiff 
filed  its  motion  for  a  judgment  upon  the  fiicts  found,  which  was  over> 
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ruled  and  excepted  to.  It  then  filed  its  motion  for  a  new  trial,  which 
was  also  overrnled  and  excepted  to,  and  a  judgment  entered  for  the  de- 
fendants for  costs. 

Did  the  court  err  in  its  conclusions?  That  the  title  to  the  property  is 
in  the  city  is  shown.  Whether  the  act  under  which  the  bonds  were  is- 
sued was  valid  or  not,  the  city  did  issue  its  bonds  and  receive  the  pro- 
ceeds. The  money  realized  was  its  money,  and  that  money  was  used  in 
building  this  boarding-house.  The  right  of  possession  follows  this  own- 
ership, unless  shown  to  have  been  divested  by  some  act  or  contract  of  the 

city.    Two  things  are  relied  on. 
*206    Fint,  it  is  said  *that  the  act  of  1870  famishes  the  only  authority 

the  plaintiff  had  in  the  matter,  and  it  prescribed  no  conditions 
upon  which  the  use  of  the  boarding-house  should  pass  to  the  normal 
sdiool  authorities,  and  therefore  the  city  could  attach  none.  Upon  this 
<x)un8el  for  the  defendants  in  error  say:  ''We  most  emphatically  deny 
that  the  voters  of  the  city  of  Emporia  had  any  right  to  incorporate  any 
-conditions  or  limitations  into  the  terms  of  that  act.  The  city,  in  its  cor- 
porate capacity,  was  authorized  to  issue  its  bonds  to  erect  the  house  in 
<x)Dtroversy  for  the  ttse  of  the  students,  first  having  submitted  the  prop- 
osition to  the  voters  on  the  simple  naked  question, '  For  or  against  bonds 
to  build  boarding-houses,'  and  the  counsel  could  not  incumber  it  with 
any  'guaranties;'  and  under  this  statute,  authorized  by  such  a  vote,  the 
only  structures  that  could  be  erected  were  boarding-houses  for  ^the  use 
of  the  students  of  the  state  normal  school.'  Hence,  such  buildings  hav- 
ing been  erected,  they  could  only  be  for  the  use  of  such  students;  -hence, 
such  students  having  such  use,  the  city,  nor  no  one  else,  at  least  without 
additional  l^slative  authority,  can  dispossess  them.'' 

We  cannot  assent  to  the  views  above  expressed.  Conceding,  for  the 
purposes  of  this  case,  the  constitutionality  of  the  act,  and  the  validity 
of  ttie  bonds,  (and  it  will  be  time  enough  to  consider  that  question 
when  the  bonds  themselves  are  in  controversy,)  still  we  think  the  condi- 
tions prescribed  in  the  ordinance  must  be  sustained.  No  duty  was  cast 
upon  the  town  of  Emporia  by  the  act,  but  only  a  power.  Neither  was 
any  duty  cast  upon  the  corporate  authorities  by  an  affirmative  vote,  but 
only  an  authority.  The  naked  question  of  issuing  bonds  under  that  act 
was  submitted  to  the  people,  and  lost.  Was  the  power  granted  by  the 
act  exhausted  by  such  vote?  There  are  authorities  to  that  effect.  If  it 
was,  then  the  subsequent  vote  and  issue  were  unauthorized  by  it.  If  it 
was  not,  and  the  question  could  again  be  submitted  under  the  act,  it  was 
submitted  only  as  coupled  with  the  guaranties.  That  is  the  only  man- 
ner in  which  the  town  ever  assented  to  or  granted  authority  for  the  is- 
sue of  the  bonds.     Counsel  would  sustain  the  authority  and  reject'  the 

conditions.  But  the  town  refased  the  authority  without  condi* 
^206    tions;  it  granted  it  only  *upon  conditions;  and  the  true  rule  is 

that  the  conditions  are  valid,  or  the  authority  never  passed.  If 
no  conditions  were  lawful,  then  the  submission  under  the  act  was  against 
the  bonds,  and  the  last  submission  was  without  authority  of  and  outside 
the  act.     So  that,  under  any  view  which  may  be  taken,  it  seems  to  us 
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that  the  daim  of  counsel  cannot  be  sustained.  If  the  act  were  xmoon- 
stitational,  and  the  bonds  void,  then  the  normal  school  authorities  oould 
make  no  valid  claim  to  the  perpetual  use  of  the  buildings  erected  with 
the  proceeds  of  such  bonds.  If  the  act  were  constitutional,  but  limited 
the  question  which  might  be  submitted  under  it  to  that  of  a  naked  im« 
constitutional  grant  of  authority  to  issue  bonds,  then  the  only  time  the 
question  was  so  submitted  such  autliority  was  refused;  and  the  normal 
school  authorities,  having  accepted  the  buildings  erected  by  the  plaintiff 
in  pursuance  of  the  authority  granted  by  the  vote  of  its  dtisens,  cannot 
now  retain  the  buildings  and  repudiate  the  conditions  attached  to  the 
grant. 

With  this  view  of  the  first  question  presented,  it  is  unnecessary  to  dis- 
cuss the  other,  though  we  may  say  in  passing  that  it  doee  not  seem  to 
us  that  any  valid  lease  is  shown. 

The  findings  not  being  excepted  to  by  the  defendants,  it  becomes  our 
duty  to  direct  the  proper  judgment  to  be  entered  upon  them ;  and  the 
judgment  of  the  court  below  will  be  reversed,  and  the  case  remanded, - 
with  instructions  to  render  judgment  in  favor  of  the  plaintiff  for  the  poe- 
session  of  the  premises,  and  for  costs  of  suit. 

(All  the  justices  concurring.) 


*207     *Statb  of  Kansas  ex  rd,  Attorney  General  ».  John  Sillon 

and  others. 

July  Term,  1878. 

Counties:  Pratt  County.  The  proceedings  attending  the  attempt  to  organ- 
ize the  county  of  Pratt,  as  a  county,  in  1874»  being  in  violation  of  law, 
are  void ;  and,  as  the  legislature  has  never  ratified  such  attempted  organ- 
ization, nor  recognized  it,  the  organization  is  void.  Pratt  coanty  exists 
only  as  an  unorganized  county.    State  v.  County  of  Ford,  12  Kan.  *441. 

Original  proceedings  in  quo  toarranlo. 

On  the  seventeenth  of  October,  1878,  WiUard  Davis,  attorney  general, 
as  relator,  brought  an  action  in  this  court  in  the  name  of  the  state  of 
Kansas,  plaintiff,  against  John  Sillon,  J.  C.  Sevey,  and  James  Neelands, 
acting  county  commissioners  within  and  for  the  county  of  Pratt,  in  the 
state  of  Kansas,  and  Cyrus  W.  Clark,  acting  sheriff  of  said  county,  and 
W.  R.  Edgar,  acting  probate  judge  of  said  county,  defendants,  to  in- 
quire by  what  warmnt  or  authority  the  above-named  officers  exerciae  the 
powers  and  discharge  the  duties  of  the  offices  by  them  respectively  occu- 
pied and  claimed  as  aforesaid.  On  the  thirtieth  of  October,  1878,  the 
case  was  duly  submitted  on  the  pleadings  and  evidence  therein,  and  on 
the  twenty-sixth  of  November,  1878,  the  opinion  was  filed. 

WHlard  DavU,  Atty.  Gen.,  for  the  State. 

The  only  question  for  the  court  to  determine  is  this:  Was  Pratt  county 
duly,  properly,  and  l^ally  organiased?    Defendants  admit  that  if  it 
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fidselj  and  fraudulently  oi^flnized,  and  the  pretended  organization,  is 
held  to  be  void,  that  the  legislature^-r?^ich  plaintiff  and  defendants  all 
admit  has  sole  control  over  the  drganization  of  new  counties — ^has  not 
subsequently  passed  any  law  or  resolution,  or  performed  any  aot^  which 
would  have  the  effect  to  legalize  .or'  make  valid  said'  ftauduJeht  organ- 
ization. '  The  subject  of  fraudulently  oi^nized  counties  has  been 
*2(}8  ^considered  by  this  court  in  State  v.  County  of  Pawnee,  12  Kan. 
*426,  and  State  V.  County  of  Ford,  Id.  *44i.  Thefectsin  tbisand 
the  Ford  County  Case  are  very  similar.  Both  counties  were  irauduleutly 
oiganized,  and  both  are  mentioned  in  the  same  c6nnection  and  in  the  same 
act  which  it  was  claimed  validated  the  oiiganization  of  Ford  county;  the 
only  difference  being  that,  by  the  act,  courts  were  established  in  Ford 
county,  and  to  be  established  in  Pratt  "as  soon  as  the  same  shall  be  or- 
ganized." Section  2,  c.  79,  Laws  1878.  It  was  more  than  a  year  after 
the  passage  of  this  act  to  the  date  of  Ihe  pretended  organization  of  Pratt 
county.  The  principles  laid  down  in  the  Ford  County  Ca6e  I  think  un- 
doubtedly dispose  of  this  case,  and  in  the  same  manner. 
(?•  C  We9t  and  W,  R.  Edgar y  for  defendants. 

HoBTON,  C.  J.  This  is  an  original  action  in  the  nature  of  qa/o  vxxr- 
rofntOj  instituted  by  the  attorney  general  against  the  defendants,  who 
were  appointed  to  the  offices  of  county  commissioners,  sheriff,  and  pro- 
bate judge  of  Pratt  county  by  the  governor,  on  the  tenth  day  of  October, 
1878,  to  require  them  to  show  by  what  authority  they  severally  hold 
and  exercise  the  duties  and  functions  of  their  several  offices.  The  ques- 
tion to  be  detenxiined  is  whether  the  county  of  Pratt  has  a  valid  organi- 
zation as  a  county.  The  history  of  this  county,  together  with  the  l^is- 
lative  mention  thereof,  is  as  follows:  It  was  christened  and  its  limits 
defined  originally  by  section  24,  c.  33,  Laws  1867.  Its  boundaries 
were  subsequently  changed,  and  now  exist  by  virtue  of  section  2,  c.  61, 
Laws  1875.  It  was  originally  attached  to  Marion  county  for  judicial 
purposes,  (Gen.  St.  §  9,  c.  28,)  and  was  afterwards  annexed  to  EUsworth 
county  for  like  purposes.  Section  8,  c.  36,  Laws  1869.  By  section  2, 
o.  79,  Laws  1873,  it  was  provided  that  courts  were  to  be  established  in 
the  counties  of  Hodgeman,  Kingman,  Harper,  *  *  *^  Pratt^ 
*209  and  Stafford  as  soon  as  *the  same  were  organized,  and,  by  sec- 
tion 4  of  this  act,  Pratt  county,  until  organized,  was  to  be  at- 
tached to  the  county  of  Reno  for  judicial  purposes.  On  March  14,  1874, 
Governor  Osbom,  assuming  that  the  census  authorized  to  be  taken  in  the 
county  was  conrectiy  and  truly  returned,  and  that  there  were  in  such 
county  at  least  600  bona  fide  inhabitants,  appointed  county  commission- 
ers and  a  county  derk  for  the  new  county,  and  also  selected  and  desig- 
nated Frattville  as  the  temporary  county*  Cfeat.  These  proceedings  were 
had  apparentiy  in  compliance  with  section  1,  c.  106,  Laws  1872.  When 
the  l^;ifilature  convaied  in  1875,  one  J.  M.  Moore  presented  himself  to 
the  house  of  representatives,  detnanding  a  seat  and  claiming  to 'have 
be^  elected  to  represent  Pratt  county.  This  matter  was  referred  to  the 
committee  on  elections  in  the  housey  and  the  committee  aftei^atds'  re- 
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ported  that  the  oounty  was  not  entitled  to  representation,  and  the  seat 
was  declared  vacant.  House  Jour.  1875,  pp.  145, 280.  By  section  3^ 
c.  61,  Laws  1875,  this  county  was  attached  to  Pawnee  county  for  judi- 
cial purposes,  but  the  validity  of  this  section  is  very  questionable,  as  the 
subject  thereof  is  nowhere  referred  to  in  the  title  of  the  act,  whidi  pinr- 
ports  to  define  the  boundaries  of  Barton  and  Pratt  counties.  By  secton^ 
1,  c.  159,  Laws  1877,  section  lines  were  made  public  highways  in  Prat 
county. 

From  an  examination  of  the  legislative  record  of  this  county,  it  will 
be  clearly  perceived  that  at  no  time  has  the  legislature  ever  recognised 
the  organization  of  that  count|r  as  valid  or  binding,  nor  has  it  ratified  or 
n)ade  valid  the  attempted  effort  at  such  organization.  If  the  county 
has  a  valid  organization  as  a  county,  it  must  exist  under  the  proceedings 
instituted  under  said  chapter  106,  Laws  1872.  This  leads  us  to  the 
question,  were  these  proceedings  ixi  conformity  to  law?  The  defendants 
confess  that  the  memorial  was  not  signed  by  forty  bona  fide  householders 
of  Pratt  county,  and  that  there  were  not  twenty  inhabitants  in  the  county 
before  or  at  the  time  the  census  was  taken  or  returned.  From 
'*'210  the  case,  it  plainly  appears  that  the  whole  scheme  to  ^organize 
the  county  in  1874  was  fraudulent;  that  the  govemov  was  de- 
ceived by  a  false  memorial  and  fedse  census  return.  Fraud  and  fidse- 
hood  poison  the  proceedings  throughout,  and  notwithstanding  the  regu- 
larity of  the  records,  within  the  authority  of  State  v.  County  of  Ford,  12 
Kan.  *441,  all  of  these  proceedings,  being  in  violation  of  law,  are  void, 
and  the  pretended  organization  is  consequently  void. 

The  demurrer  to  the  answer  is  sustained,  and  a  judgment  of  ouster 
with  costs,  will  be  rendered  against  the  defendants. 

(All  the  justices  concurring.) 


State  of  Kansas  ex  rd.  Attorney  General  v.  h.  H.  Stbvxhs  and 

,  others. 

July  Term.  1878. 

Oonnties :  Harper  County :  Fraudulent  Organisation.  Although  the  orig<> 
inal  organization  of  Harper  county  was  fraudulent,  yet  as  it  as  a  county 
had  a  de  facto  organization,  and  as  the  records  of  such  organization  ap- 
pear regular  and  valid  upon  their  face,  and  as  the  governor  has  reoog- 
nized  and  proclaimed  such  organization,  held»  that  the  recognition  there- 
after of  the  validity  of  such  county  organization  by  the  legislature  of  Uie 
state  makes  the  same  valid  and  binding.  State  v.  Gonnty  of  Pawnee,  12 
Kam  *426;  State  v.  County  of  Harper,  84  Kan.  804;  8.  C.  8  Fac.  Bep. 
417. 

Original  proceedings  in  quo  warraiuo. 
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On  the  seventeenth  of  October,  1878*  Willard  Davis,  attorney  general, 
as  relator,  brought  an  action  in  this  court  in  the  name  of  the  state  of 
KansaSf  plaintiff,  against  L.  H.  Stevens,  J.  B.  Glenn,  and  F.  B,  Singer, 
acting  county  commissioners  within  and  for  the  county  of  Harper,  in  the 
state  of  Kansas,  and  Edwin  McKennary,  acting  sheriff  of  said  county, 
and  B.  W.  Dawson,  acting  probate  judge  of  said  county,  defendants,  to 
inquire  by  what  warrant  or  authority  said  county  commissioners, 
*211    said  sheriff,  and  said  probate  judge  exercise  the  pow'^'ers  and  dis- 
charge the  duties  of  the  respective  offices  by  them  severally  occu- 
pied and  clfdmed«  as  aforesaid.     On  the  thirtieth  of  October,  1878,  the 
case  was  duly  submitted  on  the  pleadings  and  evidence  therein,  and  on 
the  twenty-sixth  of  November,  1878,  the  opinion  was  filed, 
WiUard  DaviSj  Atty.  Gen.,  for  the  State. 

The  question  of  fraudulent  county  organizations  has  been  considered 
by  this  court  in  State  v.  County  of  Pawnee,  12  Kan.  *426,  and  State  v. 
County  of  Ford,  Id.  '^'441;  but  the  exact  point  here  insisted  on  was  not 
before  the  court  in  either  of  those  cases.  The  only  point  to  be  consid- 
ered in  this  case  is  that,  although  the  papers  for  the  oiganization  of  the 
county  appear  regular  on  their  face,  yet  as  a  matter  of  &ct,  admitted  by 
defendants,  they  were  forged;  that  there  were  not  twenty  residents  or 
hoQseholders  in  said  county  to  sign  the  memorial,  and  really  no  inhab- 
itants who  could  be  the  subject  of  a  census;  that  there  were  no  residents 
and  qualified  electors  in  Harper  county  to  be  appointed  to  the  offices, 
and  no  residents  or  qualified  electors  were  appointed;  that  the  persons 
purporting  to  have  been  appointed  were  not  residents  and  qualified  elect- 
ors  of  Harper  county,  and  had  not  been  before  that  time,  were  not  then, 
nor  were  they  ever  at  any  time  thereafter.  County  commissioners  must 
be  qualified  electors  of  the  county,  (section  2,  c.  74,  Laws  1871;)  and 
the  appointment  of  any  other  than  qualified  electors  would  be  void  ab 
mitioy  and  would  not  make  them  de  facto  officers,  nor  create  a  de  facto 
oiganization.  Then  the  quory  is,  if  these  persons  purporting  to  have 
been  appointed  to  the  offices  by  Governor  Osborn  were  not  residents  and 
qualified  electors  of  the  county,  and  were  never  there,  and  did  not  at 
any  time  act  as  officers,  or  perform  or  transact  any  official  business  within 
the  territory  or  limits  of  said  county,  were  they  de  facto  officers,  and  was 

there  a  de  facto  organization  of  said  county? 
*212  Bouvier  says  that  "an  officer  de  facto  is  one  who  performs  '''the 
duties  of  an  office  with  apparent  right;"  but  in  this  case  there 
were  no  duties  performed  by  de  facto  officers,  and  no  de  facto  officers  who 
performed  any  duty.  Then,  while  the  organization  of  this  county  was 
proclaimed  on  paper,  could  there  be  a  de  facto  oiganization  without  the 
personal  presence  in  the  county  at  some  time,  inpropriispersoniaf  of  those 
who  claimed,  and  assumed  to  be  officers  of  said  county  ?  Then,  if  there 
was  not  actually  a  de  facto  organization  existing  at  the  time  of  the  pas- 
sage of  section  28,  c.  77,  Laws  1874,  would  that  law  have  the  effect  to 
create  a  de  facto  organization,  or  to  legalize  and  validate  a  reputed  organ- 
ization that  never  had  an  actual  tangible  existence?  Cbuld  such  an  im- 
position upon  the  legislature  (for  such  it  is  now  acknowledged  and  ad- 
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mitted  to  have  been)  have  f^e  efifect  to  force  upon  a  county,  and  a  sab- 
sequent  population,  and  feisten  upon  them  forever,  against  their  will,  an 
organization  that  never  had  an  actual  existence,  de facto  or  otherwise,  and 
one  in  which  the  p^sons  purporting  to  have  been  appointed  officers  were 
absolutely  mythical,  and  had  no  personal  existence,  so  fiur  as  ever  hav- 
ing been  residents  or  qualified  electors  of  EEarper  county  is  concerned? 
There  is  no  record  in  existence,  so  far  as  exhibited  by  these  pleadings, 
which  shows  that  any  person  or  persons,  at  any  time,  performed  or  atr 
tempted  to  perform  any  official  act  or  acts  for  the  use  and  benefit  or  in 
behalf  of  Harper  county,  or  for  any  inhabitants  claimed  to  be  in  said 
county.     Then  what  was  there  for  the  legislature  to  legalize  or  validate? 

It  is  not  claimed  that,  when  a  municipal  corporation  is  once  properly 
and  legally  inatituted,  it  is  dissolved,  or  that  it  lapses,  by  a  fidlure  to 
elect  officers,  or  for  a  nortruser  of  the  corporate  franchises.  Dill.  Mun. 
Corp.  §  110.  But  it  must  be  understood  that  this  principle  is  to  apply 
only  in  cases  where  the  organization  was  properly  and  lewdly  created,  or 
where  it  has  been  validated  by  the  proper  authority  in  cases  where  there 
was  any  question  about  the  l^ality  of  the  original  organization.  If  it 
is  claimed  that  papers  were  signed  appointing  certain  persons 
'^'213  therein  named  to  the  offices  '''in  Harper  county,  and  that  such 
papers  are  proper  and  valid  upon  their  face,  it  is  answered  that 
such  persons  did  not  act  as  officers  for  said  county,  de  facto  or  otherwise, 
at  that  time,  nor  at  any  time  thereafter,  and  they  were  not  acting  as  such 
officers  on  the  seventh  day  of  March,  1874,  and  therefore  section  28,  c. 
77,  Laws  1874,  did  not  validate  an  existing  organization,  or  create  one. 
The  iraud  originally  entering  into  the  pretended  organization,  and  that 
pretended  organization  being  immediately  abandoned,  vitiated  and  dis^ 
solved  it  long  before  the  legislature  passed  any  act  which  could  be  con- 
strued into  recognition.  By  the  failure  of  the  pretended  appointees  to 
act  and  to  perform  the  duties  of  their  pretended  offices  the  organization 
was  not  perfected,  was  not  finished,  and  therefore  failed,  and  the  act  of 
the  legislature  did  not  finish  and  perfect  it.  In  the  Pawnee  County  Case, 
12  Kan.  "^438,  speaking  of  the  date  of  the  pretended  oi^anization  of  the 
county,  the  court  say:  "From  that  time  up  to  the  present,  it  has  exer- 
cised all  the  powers  and  duties  of  a  l^ally  orgfmized  county," — ^the  very 
thing  that  never  was  done  in  Harper  county;  and  it  was  that  continued 
exercise  of  the  powers  and  duties  of  a  de  facto  organization  that  gave  force 
and  effect  to  the  act,  which,  in  the  opinion  of  the  court,  made  valid  the 
organization  of  Pawnee  county,  and  which  is  not  true  in  this  case.  It  is 
not  denied  that  the  legislature  can  organize  a  county,  but  then  it  must 
clearly  appear  that  such  was  the  intention  of  the  legislature*  No  such 
intention  appears  in  this  case. 

If  that  organization  failed  or  was  not  perfected,  then,  as  in  the  Ford 
County  Case  "there  was  nothing  for  the  legislature  to  ratify  or  make 
valid.''  And,  further,  "we  cannot  think  that  said  recognition  by  the 
legislature  created  any  county  organization."  In  the  Pawnee  County 
Case  the  organization  was  not  held  valid  before  th^  recognition,  and  it 
was  only  hdd  valid  after  that  time,  because  of  the  continued  active  ex- 
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istence  of  the  de  facto  organization.  Bnt  if  a  de  facto  organization  were 
instituted  on  the  twentieth  of  Angafit,  1878,  it  was  confessedly  only  tem- 
porary,  and  conld  not  exist  perpetually.  It^  was,  under  the  law, 
*214  only  instituted  to  give  the  inhabitants  *of  Harper  oounty  an  op- 
portunity to  make  a  permanent  organization.  It  was  the  duty 
of  the  temporary  officers  to  lay  off  the  county  into  townships,  give  thirty 
days'  notice,  and  call  an  election  to  elect  permanent  county  officers. 
None  of  these  proceedings  were  had,  and  even  the  annual  dectiion  of  No- 
vember, 1873,  passed  off,  and  no  permanent  county  officers  were  elected. 
When  free  from  design  or  fraud,  (2  Kent,  Comm.  296,)  this  would  not 
necessarily  invalidate  the  official  acts  of  those  officers  holding  over,  yet  it 
would  seem  reasonable  that,  in  a  case  of  this  kind,  where  the  organiza- 
tion was  confessedly  both  temporary  and  fraudulent,  a  failure  to  com- 
ply with  the  law,  and  elect  officers  and  perfect  the  oiganization,  as  was 
done  in  this  case,  would  have  a  tendency  to  put  an  end  to  said  tempo- 
rary and  fraudulent  oiganization. 

When  the  facts  became  known  in  1875,  the  house  refused  to  recognize 
the  organization  of  said  county  by  refusing  to  admit  a  representative. 
See  House  Jour.  1875,  pp.  145,  280.  This  indicates  the  intention  of 
that  body. 

Pecib,  i2ytm  &  Johnson,  for  defendants. 

HoBTON,  C.  J.  This  is  a  proceeding  in  the  nature  of  quo  toarranto  to 
oust  from  office  the  county  commissioners,  sheriff,  and  probate  judge  of 
Harper  county.  The  confessed  object  of  tixe  institution  of  the  action*  is 
to  legally  determine  whether  the  county  of  Harper  has  a  valid  organiza- 
tion as  a  county.  The  records  of  the  organization  of  August  20,  1873, 
would  seem  to  be  regular  and  valid  upon  their  face;  yet  it  is  admitted, 
by  all  parties  to  the  suit,  that  these  papers  were  forged;  that  there  were 
not  twenty  residents  or  householders  in  the  county  at  the  signing  of  the 
memorial  or  the  taking  of  the  census.  The  records  purporting  to  show 
a  valid  organization  are  simply  'Hhe  refuge  of  lies  and  the  hiding-place 
of  £Edsehoods."     If  this  were  all  that  is  apparent  in  the  case,  then,  within 

State  V.  County  of  Ford,  12  Kan.  *441,  and  State  v.  Sillon,  ante, 
*215     *207,  we  would  be  *compelled  to  hold  the  organization  of  the 

county  void,  and  the  defendants  to  be  wrongfully  exercising  the 
duties  of  their  respective  offices.  But  the  legislature  has  intervened  since 
the  so-called  organization  was  had,  and  by  its  action  recognized,  ratified, 
and  made  valid  that  which  was  fraudulent  in  its  inception. 

At  its  session  commencing  January  10,  1874,  William  H.  Homor 
was  admitted  as  a  member  of  the  legislature,  and  as  a  representative 
therein  from  said  county  of  Harper,  and  served  as  such  member  during 
the  entire  session  of  1874.  By  section  28,  c.  77,  Laws  1874,  the  board 
of  county  commissioners  of  Harper  county  was  authorized  and  empowered 
to  issue  and  sell  or  exchange  the  bonds  of  the  county,  to  an  amount  not 
exceeding  the  sum  of  $15,000,  or  so  much  thereof  as  might  be  necessary, 
for  the  purpose  of  funding  certain  outstanding  county  warrants  to  pay 
the  current  expenses  of  the  county  for  the  year  1874.     This  act  presup- 
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posed  the  existence,  at  some  prior  time,  of  a  county  organisation  and  a 
county  tribunal  that  transacted  county  business.  From  August  20, 1878, 
to  September  1,  1873,  there  was  at  least  a  defado  organization  of  the 
ounty  in  existence.  The  governor  then  recognized  the  organization  as 
valid,  and  had  it  proclaimed  to  be  valid  and  complete.  Within  the  au- 
thority of  State  V.  County  of  Pawnee,  12  Kan.  *426,  the  legislative  xeo- 
ognition  of  the  validity  of  such  county  organization  niade  the  same  valid, 
although  the  original  organization  was  defective  and  fraudulent. 

It  is  contended,  however,  by  the  counsel  for  the  state,  that  if  a  defaOo 
diganization  was  instituted  on  the  twentieth  of  August,  1873,  it  was  only 
temporary;  and  that  as  there  never  was  any  election  in  the  oounty  since, 
and  as  there  has  not  been,  since  about  September  1, 1873,  up  to  August 
5,  1878,  any  officers  in  the  county,  the  said  temporary  and  fraudulent 
organization  ended,  in  September,  1873,  and  the  legislative  recognition 
in  1874  had  no  effect  to  l^alize  or  validate  it.  The  reasoning  is  not 
sound.  For  a  time,  though  a  brief  one,  a  cb  facto  oiganization 
*216  actually  existed.  The  legisla^ture,  having  the  whole  control  of 
the  matter,  recognized  sudi  organization,  and  thereby  ratified  it. 
Whatever  the  actual  facts  may  be,  we  are  bound  to  presume  thai  the  leg- 
islature of  1874  had  full  knowledge  of  the  situation  of  affairs  in  the 
county,  and  passed  the  act  of  that  year  with  a  complete  understanding 
of  its  consequences.  The  removal  of  the  officers  from  the  county,  and 
the  failure  to  elect  officers,  did  not  blot  out  or  destroy  the  oiganization, 
given  lite  by  l^islative  recognition. 

Judge  Dillon  says:  ''Municipal  corporations  may  become  inert  or  dor- 
mant, or  their  functions  may  be  suspended  for  want  of  officers  or  of  inhab- 
itants; but  dissolved,  wh^i  created  by  any  act  of  the  legislature,  and 
once  in  existence,  they  cannot  be,  by  reason  of  any  default  or  abuse  of 
powers  conferred  either  on  the  part  of  the  officers  or  inhabitants  of  the 
incorporated  place.  As  they  can  exist  only  by  legislative  sanction,  eo 
they  cannot  be  dissolved  or  cease  to  exist  except  by  legislative  consent, 
or  pursuant  to  l^slative  provision."  1  Mun.  CJorp.  §  112.  The  same 
principle  is  applicable  to  counties,  which  are  qmti  municipal  corpora- 
tions, created  by  the  sovereign  power  of  the  state,  of  its  own  sovereign 
will,  for  the  purposes  of  civil  administration. 

The  point  made,  that  there  never  was  any  d$  facto  organization,  for  the 
reason  that  the  persons  appointed  special  county  officers  in  August,  1873, 
were  not  residents  and  qualified  electors  of  the  oounty,  and  were  never 
there,  is  not  well  taken,  as  the  record  of  the  case  does  not  support  this 
assertion.  The  answer  allies  that  these  officers  were  appointed  by  Giov- 
amor  Osborn,  and  afterwards  removed  from  the  county,  and  these  alle- 
gations are  admitted  to  be  true. 

Judgment  will  therefore  be  duly  rendered  in  favor  of  the  d^andants 
for  all  costs. 

(All  the  justices  concurring.) 
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*217  *P.  S.  Case,  Adm%  v.  J.  H.  Aludi. 

July  Term,  1878. 

Live-stock :  Agister's  Iden :  Mortgage :  Priority.  A.  gare  to  B..  to  se- 
cure a  debt  for  tfae  purchase  money,  a  chattel  mortgage  on  certain  cattle, 
which  mortgage  contained  the  following  stipulation:  **And  until  de- 
fault be  maSe  as  aforesaid,  or  until  such  time  as  the  said  party  of  the 
second  part  shall  deem  himself  insecure  as  aforesaid •  the  said  party  of 
the  first  part  shall  continue  in  the  peaceable  possession  of  all  the  said 
goods  and  chattels;  all  of  which,  in  consideration  thereof,  he  engages 
shall  be  kept  in  as  good  condition  as  the  same  now  are,  and  taken  care 
of  at  his  proper  cost  and  expense/'  Said  mortgage  was  duly  filed. 
Tiiereafter  A.  placed  the  cattle  in  the  possession  of  C,  who  was  engaged 
in  the  business  of  feeding  and  wintering  cattle,  to  be  fed  and  cared 
for  during  the  winter,  and  they  were  in  fact  fed  and  wintered  by  C. 
Held,  that  C.  had  a  lien  upon  the  cattle  for  his  reasonable  charges  for 
feeding  and  wintering,  which  was  paramount  to  the  lien  of  the  mort- 
gage/ 

Error  from  Morris  district  court. 

Replevin  brought  by  Allen  against  R.  Case  to  recover  possession  of  cer- 
tain cattle.  R.  Case  died  before  a  trial  was  had,  and  F.  S.  Case,  his  ad- 
ministrator, was  substituted  in  said  cause.  The  district  court,  at  April 
term,  1877,  gave  judgment  in  favor  of  plaintiff. 

Bradley  &  Ntchobon^  for  plaintiff  in  error. 

Vrooman  &  Bertram  and  John  W,  Day,  for  defendant  in  error. 

Bbewer,  J.  October  25,  1875,  one  Forseman  sold  certain  cattle  to 
P.  S.  Roberts,  and,  to  secure  the  payment,  took  a^  chattel  mortgage  on 
the  cattle.  This  mortgage  was  fil^  for  record  in  the  office  of  the  regis- 
ter of  deeds  of  Morris  county,  November  2,  1875.  The  stipulation  in 
the  mortgage  was  "that  if  de&ult  shall  be  made  in  the  payment  of  said 
sum  of  money,  or  any  part  thereof,  or  of  the  interest  due  thereon 
*218  *at  the  time  or  times  when,  by  the  condition  of  said  obligation, 
the  same  shall  become  payable,  or  if  the  said  party  of  the  second 
part  shall  at  any  time  deem  himsdf  insecure,  then  and  thenceforth  it  shall 

'A  chattel  mortga^  has  priority  over  the  lien  of  a  liveiy-stable  keeper  who  has 
act  retained  possession  of  the  horses,  Marseilles  Manuf'g  Co.  v.  Morgan.  (Neb.) 
10  N.  W.  Rep.  46B;  and  over  the  lien  of  a  landlord,  even  though  the  mortgagee 
knew  that  tne  chattels  were  used  by  the  mortgagor  upon  the  premises,  Jarchow 
▼.  Pickens,  (Iowa,)  1  N.  W.  Rep.  6S8. 

A  mortgage  ranks  preferably  to  a  mechanic's  lien  for  material  delivered  or  work 
done  subsequently  to  the  execution  of  the  mortgage,  Ryan  v.  Cobb,  (Iowa,)  26  K. 
W.  Rep.  91;  Williams  v.  Santa  Clara  Min.  Co.,  (Cfal.)  6  Pac.  Rep.  85;  or  where  it  is 
aot  shown  that  the  lien  claimants  commenced  work  before  the  recording  of  the 
mortgage,  Cox  v.  Flanagan,  (N.  J.)  2  Atl.  Rep.'  88;  or  where  the  mortgage  is  re- 
corded after  the  materials  have  been  furnished,  but  before  the  statement  is  filed, 
Hoskins  v.  Carter,  (Iowa,)  34  N.  W.  Rep.  "249;  but  see,  cofUra,  Atkins  v.  Volmer, 
21  Fed.  Rep.  697.  The  lien  of  a  pnrchase-money  mortgage  is  intrinsically  snpe- 
rior  to  a  lien  for  materials,  even  though  the  materials  he  furnished,  and  the  claum 
of  lien  filed,  before  the  recording  of  the  mortgage.  Oliver  v.  Peterson,  (Minn.) 
25  N.  W.  Rep.  689.    See,  also,  Eelley's  Appeal,  (Pa.)  9  Atl.  Rep.  868. 
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be  lawfril  for  fbe  said  party  of  the  second  part,  liis  execators,  adminis- 
trators, or  assigns,  or  any  authorized  agent,  to  enter  upon  the  premisea 
of  the  said  party  of  the  £b:8t  part,  or  any  other  place  or  places  where  said 
goods  and  chattels  aforesaid  may  be,  to  remove  and  dispose  of  the  same, 
and  all  the  equity  of  redemption  of  the  said  party  of  the  first  part,  at 
public  auction  or  at  private  sale,  to  the  person  or  persons  who  shall  o£kr 
the  highest  price  for  the  same.  After  satisfying  ttie  aforesaid  debt,  and 
interest  thereon,  and  all  the  necessary  and  reasonable  costs,  chaiges,  and 
expenses  incurred,  including  reasonable  attorneys'  fees,  out  of  the  pro- 
ceeds of  said  sale,  he  shall  return  the  surplus  to  the  said  party  of  the  first 
part,  or  his  legal  representatives;  and  if,  from  any  cause,  said  property 
shall  fail  to  satisfy  said  debt  and  interest  aforesaid ,  said  party  of  the  first 
part  hereby  agrees  to  pay  the  deficiency;  and  until  default  be  made,  as 
aforesaid,  or  until  such  time  as  the  said  party  of  the  second  part  shall 
deem  himself  insecure,  as  aforesaid,  the  said  party  of  the  first  part  shall 
continue  in  the  peaceable  possession  of  all  the  said  goods  and  chattels, 
all  of  which,  in  consideration  thereof,  he  engages  shall  be  kept  in  as  good 
condition  as  the  same  now  are,  and  taken  care  of  at  his  proper  cost  and 
expense." 

Roberts,  during  November,  (the  exact  time  in  the  month  not  appear- 
ing^) turned  the  cattle  over  to  defendant  in  error  to  winter,  at  an  agreed 
price  of  five  dollars  per  head.  Defendant  in  error  was  a  farmer,  and  en- 
gaged in  the  business  of  pasturing  and  feeding  cattle.  He  kept  the  cat- 
tle until  spring,  under  such  contract.  In  the  spring,  Forseman,  the 
mortgagee,  indorsed  the  notes,  and  assigned  the  mortgage  securing  them 
to  the  intestate  of  plaintifi"  in  error,  who  immediately  took  possession  of 
the  cattle  without  paying  for  their  wintering.  Defendant  in  error  there- 
upon commenced  tiiis  action.  Upon  the  trial  the  district  court  instnicted 
the  jury  that  '4f  they  found  from  all  the  evidence  that  said  Roberts,  af- 
ter making  said  chattel  mortgage,  turned  over  to  said  Allen  said 
*219  cattle  to  winter,  and  agreed  to  pay  him  for  such  winter*ing  the 
sum  of  five  dollars  per  head,  and  that  said  Allen  did  take  posses- 
sion of  said  cattle  and  winter  the  same  in  accordance  with  his  contract, 
then  he  would  be  entitled  to  a  lien  upon  said  cattle  for  the  amount  due 
him  for  the  wintering  and  keeping  the  same,  and  would  be  entitled  to 
the  possession  of  the  same  until  such  lien  was  satisfied;  and  if  they  so 
found,  and  further  found  that  Allen  has  never  been  paid  the  amount  due 
for  such  wintering  and  keeping,  and  that  he  did  not  willingly  give  up 
the  possession  of  the  same,  but  that  the  same  was  forcibly  ta^en  from 
his  possession  without  his  consent  by  the  said  R.  Case,  he  would  be  en- 
titled to  recover  in  this  action,  unless,  however,  they  found  that  Allen 
looked  to  Roberts  alone  for  his  pay,  and  not  to  the  cattle.  But  any 
agreement  between  Roberts  and  Forseman  that  Roberts  should  keep  said 
cattle  without  expense  to  him  (Forseman)  would  not  be  binding  upon 
Allen  unless  he  knew  of  such  agreement,  and  assented  thereto." 

This  instruction  presents  the  substantial  question  in  the  case.  By  it 
the  lien  of  the  mortgagee  was  subordinated  to  the  lien  of  the  agister. 
Was  this  error? 
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AH  parties  were  residents  of  Morris  oonnty,  and  chargeable  with  no- 
tice of  ibe  chattel  mortage  fh)m  the  time  of  filing,  to-wit,  November  2, 
1875.  The  lien  of  the  mortgagee  was  prior  in  time,  was  created  by  con- 
tract, while  that  of  the  agister,  later  in  time,  arises  out  of  the  statute. 
Though  the  amount  in  controversy  is  small,  yet  the  question  is  of  some 
importance.  It  affects  a  great  many  of  the  smaller  transactions  of  busi- 
ness. A  buggy  is  taken  to  a  shop  for  repairs;  a  horse  is  driven  to  a  liv- 
ery stable,  and  left  over  night;  a  traveler  brings  his  trunk  and  stops  at  a 
hotel, — ^in  all  these  cases  a  lien  is  given  by  statute.  Suppose  a  prior 
chattel  mortgage  ecxists,  must  the  statutory  lien  give  way  to  the  prior 
contract  lien?  Must  a  mechanic,  a  livery  stable  or  hotel  keeper  always 
examine  the  register's  office  to  see  whether  there  be  a  chattel  mortgage 
upon  the  property  before  receiving  it  for  repairs  or  keeping?  But  the 
.  question  is  not  free  from  difficulty;  for,  can  tiie  value  of  a  contract  lien 
be  diminished  by  any  act  of  the  promisor?  Can  he  who  has  prom- 
*220  ised  that  the  property  shall,  to  the  extent  of  *its  value,  be  se- 
curity to  the  mortgagee  for  a  certain  debt,  subsequently  cast  upon 
it  a  lien  which  shall  take  precedence  of  his  prior  contract,  and  to  that 
extent  dimish  the  value  of  the  mortgagee's  security?  It  will  be  conceded 
that  no  subsequent  contract  lien  can  be  placed  upon  the  property  to  take 
precedence  of  the  prior  chattel  mortgage,  and  to  that  effect  is  the  case 
of  Bissell  V.  Pearce,  28  N.  Y.  252..  But  we  think  the  district  court 
rightly  held  that  the  agister's  lien  was  paramount  to  the  mortgage.  The 
express  stipulation  in  the  mortgage,  that  the  keeping  of  the  mortgaged 
property  should  be  at  the  expense  of  the  mortgagor,  is  no  more  than  the 
law  would  imply  in  the  absence  of  any  express  agreement.  The  mort- 
gagor, retaining  possession,  must  of  course  pay  the  expense  of  the  keep- 
ing. He  is  not  simply  an  agent  of  the  mortgagee.  He  can  make  no 
contract  on  behalf  of,  or  which  will  create  any  liability  against,  the  mort- 
gagee. He  acts  on  his  own  behalf.  He  is  the  owner,  with  the  duties 
of  owner  and  the  powers  of  owner,  except  as  limited  by  the  restrictions 
of  the  mortgage.  Unless  the  mortgagee,  by  express  contract,  assumes 
the  expense  of  the  keeping  of  the  property,  it  rests  upon  him. 

Now,  the  lien  of  the  agister  is  not  the  mere  creature  of  contract.  It 
is  created  by  statute  from  the  &ct  of  the  keeping  of  the  cattle.  The  pos- 
session of  the  agister  was  rightful;  and,  the  possession  being  rightful, 
the  keepix^  gave  rise  to  the  lien;  and  such  keeping  was  as  much  for  the 
interest  of  the  mortgagee  as  the  mortgagor.  The  cattle  were  kept  alive 
thereby;  and  the  principle  seems  to  be  that  where  the  mortgagee  does 
not  take  the  possession,  but  leaves  it  with  the  mortgagor,  he  thereby  as- 
sents to  the  creation  of  a  statutory  lien  for  an^*^  expenditure  reasonably 
necessary  for  the  preservation  or  ordinary  repair  of  the  thing  mortgaged. 
Such  indebtedness  really  inures  to  his  benefit.  The  entire  value  of  his 
mortgage  may  rest  upon  the  creation  of  such  indebtedness  and  lien,  as 
in  the  case  at  bar,  where  the  thing  mortgaged  is  live-etock,  and 
*221  the  lien  for  food.  *And  while  it  seems  essential  that  this  should 
be  tiie  rule  to  protect  the  mechanic  or  other  person  givetn  by 
statute  a  lien  upon  chattels  for  labor  or  material,  the  rule,  on  the  other 
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hand,  will  seldom  work  any  snbstantial  wroEig  to  the  mortgagee.  The 
amount  due  under  such  liens  is  generally  small^ — a  mere  trifle  compared 
with  the  value  of  the  thing  upon  which  the  lien  is  claimed*  The  work 
or  material  enhances  or  continues  the  value  of  that  upon  which  the  work 
is  done,  or  to  which  the  material  is  furnished;  and  the  mortgagee  can 
always  protect  himself  against  such  liens,  or,  at  least,  any  accumulation 
of  debt  thereon,  by  takiii^  possession  of  ^e  chattel  mortgaged. 

Authorities  directly  in  point  are  perhaps  few,  yet  the  following  seem  to 
bear  more  or  less  directly  on  the  question.  In  Johnson  v.  Hill,  S  Stark. 
172,  it  appeared  that  one  who  had  obtained  wrongful  possession  of  a  horse 
took  it  to  a  livery-stable  keeper,  and  left  it,  and  it  was  held  that  a  lien  ex- 
isted in  &vor  of  the  latter  against  the  owner.  In  Williams  v.  Allsup,  100 
S.  C.  L.  416,  a  ship-wright  who  had  done  repairs  on  a  vessel  at  Uie  in- 
stance of  the  mortgagor  was  given  a  lien  paramount  to  that  of  the  prior 
mortgage;  and  the  same  conclusion  was  reached  in  the  case  of  Scott  v. 
Delahimt,  6  Lans.  372,  in  which  the  court,  referring  to  and  distinguish- 
ing the  case  of  Bissell  v.  Pearce,  «wpraj  uses  this  language:  ^'The  decis- 
ion in  that  case  is  no  authority  against  the  rights  of  the  plaintifib  to  en- 
force their  lien  which  the  law  gives,  and  which  does  not  rest,  in  contract 
with  the  mortgagor*  I  am  clearly  of  the  opinion,  in  a  case  like  this, 
where  the  repairs  are  necessary  for  the  preservation  of  the  property,  and 
the  law  gives  the  lien,  the  mechanic  may  lawfully  retain  possession  and 
enforce  bis  lien  by  action  if  the  charges  for  repairs  are  not  paid,  even 
against  a  mortgagee  claiming  under  a  prior  mortgage." 

In  the  late  work  of  Herman  on  Chattel  Mortgages,  p.  308,  the  author 
says:  ''  Where  the  owner  of  a  mortgaged  chattel  places  it  in  the 
'*'222  hands  of  a  mechanic  for  repairs  which  are  necessary  to  put  it  '^'in 
condition  for  use,  and  the  mechanic  retains  possession  until  his 
chaiges  are  paid,  his  lien  is  prior  to  and  can  be  enforced  against  the 
mortgage,  if  the  mortgage  becomes  due  before  the  repairs  are  made  and 
possession  retained  by  the  mechanic,  where  the  mortgagee  has  never 
taken  possession  under  his  mortgage."  And  in  Brown's  Admiralty,  p. 
204,  in  the  case  of  The  St.  Joseph,  Mr.  Justice  Wxthby  thus  states  the 
law  in  reference  to  maritime  liens:  ''Strictly  maritime  liens  have  always 
held  priority  over  mortgages,  without  reference  to  the  period  of  time 
when  they  accrued,  on  the  ground  that  it  is  as  much  for  the  interest  of 
the  mortgagee  as  for  the  owner  that  the  ship  should  be  kept  in  repair 
and  supplied,  to  enable  her  to  keep  afloat  and  be  in  receipt  of  earnings; 
thus  adding  to  the  value  of  the  mortgage  security,  as  well  as  to  the  abil- 
ity of  the  mortgagor  or  owner  to  pay  the  mortgage."  See,  also,  Brown 
V.  Holmes,  18  Kan.  M92;  Colquitt  v.  Kirkman,  47  6a.  555. 

It  is  probable  that  the  amount  of  the  agister's  lien,  as  against  the 
mortgagee,  would  be  fixed,  not  by  the  contract  with  the  mortgagor,  but 
oy  the  reasonable  value  of;  the  services.  Still,  we  think  this  presents  no 
ground  for  disturbing  the  judgment,  for  the  plaintiff  testified  that  he 
considered  the  services  worUi  the  contract  price,  and  there  was  no  testi- 
mony to  the  contrary,  and  the  attention  of  the  court  was  not  called  to 
the  matter,  and  the  exception  is  to  the  charge  of  the  court  aa  a  whole, 
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and  not  to  any  specific  portion  of  it.  A  similar  answer  is  good  to  the 
objection  that  plaintiff  was  not  engaged  in  the  business  of  feeding  and 
taking  care  of  cattle,  within  the  scope  of  the  statute  giving  to  such  par- 
ties a  lien. 

The  testimony  does  not  leave  it  dear  in  our  minds  how  many  catde 
were  infiict  wintered;  but  still  there  was  testimony  from  which  the  jury 
might  find  the  amount  they  did  in  feet  find,  and  we  camiot  say  that  they 
erred.    Upon  the  whole  record,  we  see  no  error. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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LEGS  V.  B.  F.  MUDGS. 

July  Term,  1878.    • 

1.  Agrioultoral  College:  Begents:  Teachers:  Sidary.    The  regents  of 

the  Kansas  State  Agricultural  College  have  the  power  to  make  a  valid 
contract  for  the  employment  of  a  professor  or  teacher  for  the  period  of 
tSi!*ee  months;  and,  although  such  contract  or  employment  would  not  pre- 
vent the  regents  from  discharging  such  professor  or  teacher  prior  to  the 
expiration  of  such  three  months,  yet,  if  they  should  do  so  without  any 
sufficient  cause,  they  would  not  relieve  their  board  from  paying  such  pro^ 
feasor  or  teacher  the  full  amount  of  the  compensation  ag^reed  upon  for 
the  three  months. 


2. :  liiability :  Contract.    The  regents  may  also  make  a  valid  con- 

tract  "that  each  professor  shall  give  and  receive  three  months'  notice  of 
resignation  or  discharge,  except  in  case  of  gross  misconduct;'*  and  where 
the  regents  make  such  a  contract  with  a  professor,  and  then  discharge 
him  without  sufficient  cause,  and  without  giving  him  any  previous  no* 
tice,  the  board  will  be  liable  for  his  compensation  for  the  next  three 
months  after  his  discharge.^ 

8,  ■:  Implied  Contract.-   Where  the  board  of  regents  passed  a  reso- 

lution tendering  to  M.  a  professorship,  and  afterwards  passed  another 
resolution  requiring  ''that  each  professor  shall  give  and  rec^ve  three 
months'  notice  of  resignation  or  discharge,  except  in  case  of  gross  mis- 
oonduct,"  and  M.,  having  knowledge  of  these  resolutions,  entered  upon 
the  discharge  of  the  duties  of  his  said  professorship,  Tield  that,  in  the  ab- 
sence of  any  express  contract,  these  facts  are  sufficient  to  authorize  a 
finding  by  the  court  and  jury  of  an  implied  contract  between  the  regents 
and  M.  that  M.  should  receive  three  mouths'  notice  before  he  should  be 
discharged,  except  in  case  of  gross  misconduct. 

Error  from  BUey  district  court. 

1  As  to  the  right  of  Bchool-teachers  to  recover  for  wrongful  discharge  before 
the  expiration  of  their  term,  see  Park  ▼.  Independent  Scbool-dist.  No.  1,  (Iowa,) 
8  K.  W.  Rep.  567;  Scott  v.  Joint  Scbool-dist.  No.  16,  (Wis.)  8  N.  W.  Rep.  898. 
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.    The  case  is  stated  in  the  opinion, 

Qrwn.  &  Hemsi^  for  plaintiff  in  error. 

The  plaintiff  below  was  subject  to  any  resolution  the  board  of 
*224  regents  might  pass  terminating  the  relation  between  *the  parties, 
whenever,  in  the  opinion  of  the  board,  the  interest  of  the  college 
required  the  passage  of  such  a  resolution.  The  legislature  has  vested  the 
government  of  this  college  in  the  plaintiff  in  error,  and  made  it,  and  no 
other  tribunal,  the  judge  of  what  is  for  the  interest  of  the  institution; 
and  the  relation  existing  between  the  plaintiff  and  defendant  does  not 
result  from  any  contract  made  and  entered  into  by  them,  but  from  the 
laws  existing  at  the  time  for  the  government  of  the  agricultural  college, 
creating  professorships,  fixing,  increasing,  and  diminishing  the  regular 
number  of  professors  and  teachers,  and  providing  for  the  removal  of  the 
president,  and  any  professor  or  teacher,  whenever  the  interest  of  the 
college  required  it.     Head  v.  University,  19  Wall.  526. 

The  ju€^ment  in  this  case  must,  we  claim,  be  reversed  for  the  admis- 
sion of  the  resolution  "  that  each  professor  shall  give  and  receive  three 
months'  notice  of  resignation  or  discharge,  except  in  cases  of  gross  mis- 
conduct." This  resolution  was  passed  September  4,  1878,  and  Prof. 
Mudge  was  employed  July  16,  1878.  The  objection  was  that  the  evi- 
dence was  incbmpetent,  and  that  the  board  of  regents  had  no  authority 
to  pass  such  a  resolution  under  St.  1868,  p.  75,  §  4,  entitled  ^*An  act 
for  the  government  of  the  Kansas  State  Agricultural  College."  This  evi- 
dence was  incompetent,  for  the  reason  that  there  is  not  one  «cinttlla  of 
evidence  offered  on  the  part  of  the  plaintiff  below  to  show  that  Prof. 
Mudge  ever  accepted  the  terms  of  this  resolution,  and  agreed  to  comply 
with  the  conditions  therein  expressed. 

The  board  of  r^;ents,  as  the  representative  of  the  state,  had  no  author- 
ity to  pass  said  resolution.  Section  4  of  chapter  8,  for  the  government 
of  the  Kansas  State  Agricultural  College,  is  as  foUows:  ''The  r^ents 
shall  have  power  to  enact  ordinances,  by-laws,  and  regulations  for  the 
government  of  said  college;  to  elect  a  president;  to  fix,  increase,  and  di- 
minish the  regular  number  of  professors  and  teachers;  and  to  appoint 
the  same,  and  determine  the  amount  of  their  Salaries.  They 
^225  shall  have  *power  to  remove  tiie  president  and  any  professor  or 
teacher,  whenever  the  interest  of  the  college  shall  require."  The 
resolution  quoted  above  is  in  direct  conflict  with  the  latter  part  of  this 
section,  and  is  an  attempt  to  abridge  the  power  therein  expressly  given 
by  the  legislature  to  the  regents  of  the  college.  The  board  of  regents  is 
the  creature  of  the  act  for  tibe  government  of  the  college,  dependent  upon 
said  act  for  all  its  powers,  and  controlled  by  all  the  restrictions  which  the 
act  imposes.  This  act  gives  the  board  the  power  to  remove  any  pro- 
fessor or  teacher  whenever  the  interest  of  the  college  requires,  not  by  giv- 
ing three  months'  notice  of  such  intention,  but  whenever  the  authorities 
governing  the  college  deem  it  for  the  interest  of  the  institution  so  to  do. 
The  general  principles  defining  the  extent  and  mode  of  exercise  of  cor- 
porate powers  are  well  settled.  Corporations  have  only  such  powers  as 
are  specially  given  by  their  charters.     City  of  St.  Louis  v.  Russell,  9 
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Mo.  507;  Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  559;  Ruggles  v.  Collier, 
43  Mo.  353.  It  IB  well  settled  that  the  bylaws  of  a  corpoiatioii  must 
be  in  harmony  with  the  general  law  of  the  state  and  with  the  provisions 
of  its  eharter;  and,  whenever  they  come  in  oonflict  with  either,  the  by- 
law must  give  way.  Wood  v.  City  of  Brooklyn,  14  Barb%  428;  City  of 
New  York  v.  Nichols,  4  Hill,  209;  Town  of  Petersburg  v;  Metasfcer,  21 
m.  205;  Southport  v.  Ogden,  23  Conn.  128;  Carr  v.  City  of  St.  Louis, 
9  Mo.  191;  Com.  v.  Erie  &N.  E.  B.  Co.,  27  Pa.  St.  389;  City  of  Bur- 
lington v.  Kellar,  18  Iowa,  59. 

McClure  dc  Hwmphreyj  for  defendant  in  error. 

Did  the  establishmentof  the  regulation  referred  to  tmosoend  the  power 
confided  to  this  board?  Section  4  of  an  act  for  the  government  of  the 
agricultural  college  (page  75,  Gen.  St.)  defines  the  powers  of  this  body. 
It  wiU  be  observed  that  this  section  vests  in  the  board  of  regents  exten- 
sive powers  to  establish  all  necessary  regulations,. rules,  and  provisions 
for  the  government  of  the  institution;  to  appoint  the  president,  profess- 
ors, and  teachers;  to  fix  the  number  to  be  employed;  to.detennin^jthe 
amount  of  their  salaries;  and  to  remove  them  whenever  the  xnter^'of 
the  college  shall  require.  The  mode  and  characterof  government 
*226  for  the  col^l^e  is  left  to  the  discretion  of  the  board..  The  man- 
ner of  appointing  and  removal  of  the  president,  professors,  and 
teachers  is  also  to  be  determined  by  the  same  body,  and  for  this  purpose 
they  have  the  power  to  enact  ordinances,  by-laws,  and  r^ulations.  Cer- 
tain powers  are  granted  to  the  board  of  regents,  such  as  are  necessary  to 
the  institution  and  maintenance  of  orderly  government  for  the  college, 
and  the  conduct  and  regulation  of  its  various  affidrs  and  interests,  but 
the  particular  mode  and  manner  in  which  those  powers  shall  be  exer- 
ciaed  is  not  prescribed  by  the  law,  but  left  to  the  detenmnalioU'  of  the 
board.  The  power  of  removal  of  the  president  and  any  professor  or 
teacher  is  conferred;  but  whether  such  removal  be  summary,  or  at  the 
lapse  of  any  specified  time  after  notice,  except  for  specified  causes,  is 
w^y  left  to  the  judgment  of  the  board  of  regents.  The  ground  upon 
which  the  counsel  for  plaintiff  place  the  theory  of  the  non-liability  of 
plaintiff  to  defendant,  under  the  resolution  recited,  seems  to  be  stated 
thus:  "The  state  owns,  controls,  and  governs  the  institution,  and  is  not 
under  any  obligations  of  contract  with  any  one."  This  proposition  is 
true,  only  provided  the  state  and.  board  of  regents  are  one  and  the  same 
body;  for  we  have  already  seen  that  the  institution  is  controlled,  not  by 
the  state,  but  by  the  regents,  by  virtue  of  powers  conferred  by  the  state. 
It  involves  the  further  supposition  that  the  state,  and  also  the  board  of 
regents,  are  incapable  of  entering  into  contract  relations,  or  being  bound 
thereby. 

Was  this  proposition,  concerning  the  notice  to  be  given  and  re- 
ceived, assented  to  by  Prof.  Mudge?  Prof.  Mudge  testifies:  "I  was  no- 
tified of  the  icsolution  of  notice  about  the  time  of  its  passage.  The 
president  mentioned  the  notice  in  the  faculty  meeting,  just  as  we  were 
breaking  up."  The  president  officially  communicated  to  the  members 
of  the  faculty.,  Prof.  Mudge  included,  the  resolution  of  the  board  of  re- 
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gents,  which  dirocUy  affected  each  member.  It  was  not  necessary,  under 
the  circumstances,  that  any  member  of  the  £uulty  should  signify 
^^227  a  formal  acceptance  of  the  terms  of  the  ^resolution.  He  could 
not  remain  silent,  and  afterwards  deny  his  assent,  and  no  court 
would  permit  him  to  do  it.  From  the  presence  of  a  party  cognijBUit  of 
the  matter,  and  not  objecting,  consent  may  be  inferred.  Slocum  ▼. 
Lurty,  Hemp.  481;  Lattourett  v.  Cook,  1  Iowa,  8.  There  was  no  ques- 
tion raised  but  that  both  parties  understood  that  the  terms  of  the  reso- 
lution were  accepted  by  all  parties  until  it  was  raised  in  court  upon  a 
supposed  insufficiency  of  proof  of  the  fact.  Both  parties  acted  in  ac- 
cordance with  such  an  understanding,  which  is  itself  sufficient  proof  of 
assent. 

Valentinb,  J.  This  was  an  action  brought  by  B.  F.  Mudge  against 
the  board  of  r^ents  of  the  Kansas  State  Agricultural  CoUege.  The  facts 
of  the  case  are  substantially  as  follows:  On  July  16,  1873,  the  board  x>f 
regents  adopted  the  following  resolutions,  to-wit: 

"Resolved,  that  Prof.  Muc^e  be  tendered  the  ohair  of  geology  and  re- 
lated sciences,  at  a  salary  of  $1,600  per  annum. 

"Resolved,  that  Prof.  Mudge  be  allowed  house,  rent  free,  in  consider- 
ation of  the  extra  services  which  he  renders  the  college. " 

On  September  4,  1873,  said  board  adopted  the  fdlowing  resolution, 
to-wit:  ' 

"Resolved,  that  each  professor  shall  give  and  receive  three  months' 
notice  of  resignation  or  discharge,  except  in  case  of  gross  misconduct." 

At  the  beginning  of  the  next  school  year,  commencing  in  September, 
1878,  and  iux  fact  on  the  eleventh  day  of  said  September,  though  the  ex- 
act day  is  not  vwy  definitely  shown,  Prof.  Mudge  commenced  to  per- 
form services  as  professor  of  geology  and  associated  sdences  for  said  agri- 
cultural collie.  At  this  time,  and  prior  thereto,  for  more  than  seven 
years.  Prof.  Mudge  was  and  had  been  in  the  employment  of  the  said 
agricultural  college,  but  in  what  capacity  he  was  so  employed  is  not 
shown.  From  this  time  until  February  6,  1874,  he  performed 
1*228  the  duties  of  said  professorship  of  geology  *and  kindred  sciences. 
February  6, 1874,  he  was  discharged  by  the  board  of  regents  from 
his  said  professorship  avowedly  for  gross  misconduct,  although  in  fact, 
as  was  substantially  found  by  the  court  below,  he  was  not  guilty  of  any 
such  misconduct.  For  three  months  after  the  discharge  Prof.  Mudge 
was  out  of  employment,  although  he  endeavored  to  obtain  employment. 
No  written  contract  was  ever  executed  between  said  regents  and  Prof. 
Mudge,  and  no  formal  oral  contract  was  ever  entered  into  between  them. 
After  the  regents  tendered  to  Prof.  Mudge  "the  chair  of  geology  and  re- 
lated sciences,"  he  orally  accepted  the  same,  but  when  he  accepted  the 
same  is  not  shown.  It  was  not  earlier,  however,  than  August,  1873, 
and  may  have  been  later.  The  regents  paid  Prof.  Mudge€or  his  services 
up  to  the  time  when  they  discharged  him,  but  did  not  pay  him  for  any 
time  afterwards.  Prof.  Mudge  then  sued  them  for  compensation  for  the 
three  months  next  succeeding  his  dismissal*    He  recovered  in  the  court 
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below,  and  obtained  a  judgment  for  ^98.83.  The  board  of  regents 
now,  as  plaintiff  in  error,  seek  to  have  this  judgment  reversed  by  peti- 
tion in  error  in  this  courts  They  raise  two  principal  qaestions  in  this 
court:  (1)  They  claim  thai  their  said  resolution  of  September  4, 1873, 
was  and  is  void;  (2)  but,  if  it  is  not  void,  then  they  claim  that  it  has 
no  application  to  the  employment  or  services  of  Prof.  Mudge.  Some 
other  questions  are  sugge^ed  by  briefs  of  counsel,  but  they  are  not  of 
soflSdent  importance  to  require  any  separate  consideration.  We  think 
we  must  decide  both  of  the  principal  questions  against  the  plaintiff  in 
error. 

1.  The  act  relating  to  the  agricultural  college  (Gen«  St.  75)  provides, 
among  other  things,  as  follows: 

^'Seo.  2.  The  government  of  such  college  is  vested  in  a  board  of  re- 
gents," etc. 

<<Sec.  3.  The  board  of  r^^ts  shall  constitute  a  body  corporate,  with 
the  right,  as  such,  to  sue  and  be  sued,  to  use  a  common  seal,  and  to  alter 
the  same  at  pleasure. 
^'Sec.  4.  The  r^^ts  shall  have  power  to  enact  ordinances,  by-laws, 
and  regulations  for  the  government  of  said  college;  to  elect  a  pres- 
*229    ident;  to  fix,  increase,  and  diminish  the  regular  ^number  of  pr<>- 
fesBCMTS  and  teachers;  and  to  appoint  the  same,  and  to  determine 
the  amount  of  their  salaries.    They  sh^  have  power  to  remove  the  pres- 
ident and  any  professor  or  teacher,  whenever  the  interest  of  the  college 
shall  require. 

^Sec.  12.  The  board  of  r^ents  shall  have  the  general  supervision  of 
the  ooUege,  and  the  direction  and  control  of  all  expenditures.  • 

It  will  be  seen  from  the  foregoing  sections  of  the  statute  that  the  power 
reposed  in  the  board  of  regents  is  very  extensive.  They  are  a  corpora- 
tion having  the  entire  control  of  all  departments  of  the  coll^e,y— educar 
tional,  financial,  and  administrative.  They  have  the  power  to  appoint 
and  discharge  the  president,  and  all  the  professors  and  teachers,  and  to 
fix  and  increase  or  diminish  their  several  salaries.  But,  with  all  these 
powers,  they  are  not  supreme,  nor  irresponsible.  They  may  ''sue  and 
be  study"  just  as  the  managing  officers  of  other  public  corporations,  such 
as  cities,  towns,  counties,  townships,  and  school-districts,  may.  While 
their  powers  are  extensive,  still  they  may  render  their  board  liable  by 
the  wrongful  exercise  of  such  power.  Thus  they  have  the  unquestioned 
and  the  continuing  power  of  employing  a  president  and  professors  and 
teachers  whenever  they  may  choose,  and  of  discharging  any  of  them  when- 
ever they  may  choose;  but  if  they  agree  to  employ  a  president  or  pro- 
fessor or  teacher  for  a  period  of  three  months,  and  then  wrongfully  dis- 
chaige  him  before  the  three  months  have  elapsed,  they  will  leave  their 
board  responsible  for  the  whole  amount  of  the  salary  for  such  three 
months,  notwithstanding  such  dischai^e.  While  the  l^islature  unques* 
tionably  intended  to  confer  upon  the  board  of  r^j^nts  extensive  powers, 
yet  it  <tid  not  intend  to  confer  upon  them  the  irresponsible  power  of  tri- 
fling with  other  men's  rights  with  impunity;  and  making  the  regents  re- 
sponsible for  their  acts  does  not  in  the  least  abridge  their  powers.     It 
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only  tends  to  make  them  more  cautious  and  drcomspect  in  the  ezerciM 
of  their  powers. 

But  the  plaintiff  in  error  claims,  in  substance,  that  the  board  has  no 
l^al  power  to  make  a  contract  to  employ  a  president  or  a  pro> 
*280  fessor  or  a  teacher  for  any  particular  period  of  time, — not  *even 
for  a  day  or  an  hour, — and  therefore  ttiat  an  agreement  to  employ 
a  president  or  a  professor  or  a  teacher  for  three  months,  or  for  any  other 
definite  period  of  time,  would  be  an  absolute  nullity.  Now,  we  cannot 
think  that  this  is  correct.  There  is  no  express  limitation  upon  the  power 
of  the  board  to  make  a  contract  to  employ  a  president  or  a  professor  or  a 
teacher  for  any  period  of  time,  and  we  know  of  no  implied  limitation 
that  would  prevent  the  board  from  employing,  or  agreeing  to  employ,  a 
president  or  a  professor  or  a  teacher  for  three 'months,  or  for  even  a  longer 
period  of  time,  provided  it  were  not  unreasonably  long.  We  would 
think  that  the  board  has  the  power  to  make  a  valid  contract,  in  advance, 
to  employ  a  president  or  a  professor  or  teacher  for  some  short  but  defi- 
nite time, — say  three  months, — and  especially  so  where  the  board  re- 
serves the  right  to  discharge  such  president,  professor,  or  teacher  at  any 
time  for  misconduct.  It  would  certainly  be  for  the  interest  of  the  col- 
lege that  the  board  should  have  such  power;  No  man  of  spirit,  of  self- 
respect,  and  of  capability  would  want  to  hold  an  office  or  position  at 
the  whim  or  caprice  of  a  body  of  men  with  whom  he  might  have  but  lit- 
tle if  any  personal  acquaintance.  No  man  of  spirit,  of  self-respect,  and 
of  capability  would  accept  an  office  unless  he  felt  that  he  was  reasonably 
certain  to  hold  the  same  for  some  reasonable  period  of  time.  The  shorter 
and  more* precarious  the  tenure  of  the  office,  the  less  attractive,  import- 
ant, and  valuable  it  would  be;  and  generally,  men  of  only  inferior  tal- 
ent could  be  found  to  accept  it  or  to  perform  its  functions  with  such  a 
precarious  tenure,  and  even  then  a  higher  rate  of  compensation  would  be 
required  than  where  the  tenure  is  more  stable  and  certain.  In  the  pres- 
ent case,  the  contract  may  be  considered  as  a  continuing  contract  with 
each  professor  for  his  services  for  the  next  three  succeeding  months;  that 
is,  the  services  of  each  professor  are  continually  contracted  for,  for  three 
months  in  advance,  until  after  he  gives  or  receives  notice  that  his  services 
are  to  be  terminated  at  the  expiration  of  such  three  months;  and 
^^231  his  employment  will  still  continue  for  three  months  after  such  ""no- 
tice is  given.  Now,  we  know  of  no  sufficient  reason  why  such  a 
contract  should  not  be  valid.  We  think  it  is  eminently  reasonable,  and 
for  the  best  interests  of  the  collie. 

2.  But  the  plaintiff  in  error  claims  that  even  if  the  board  of  regents 
had  the  power  to  pass  said  resolution  of  September  4,  1873,  still,  that  the 
facts  of  this  case  do  not  constitute  a  contract  under  the  resolution.  We 
think  they  do.  The  board  passed  a  resolution  tendering  said  professor- 
ship to  Prof.  Mudge.  The  board  passed  another' resolution  ^'that  each 
professor  shall  give  and  receive  three  months'  notice  of  resignation  or 
discharge,  except  in  case  of  gross  misconduct."  Prof.  Mudge  had  knowl- 
edge of  these  resolutions,  and,  having  such  knowledge,  entered  upon 
the  discharge  of  the  duties  of  his  professorship*     Now,  we  think  that 
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these  facts  are  sufficient  to  constitute  a  contract  between  the  regents  and 
Prof.  Mudge  that  he  should  receive  three  months'  notice  before  he  should 
be  discharged, -except  incase  of  gross  misc6nduct;  or,  rather,  these  facts 
(in  the  absence  of  any  express  contract)  are  sufficient  to  authorize  a  find- 
finding  of  an  implied  contract  to  that  effect.  The  question  was  fairly 
submitted  to  the  jury,  under  proper  instructions.  The  court  also  in- 
structed the  jury  that  if  Prof.  Mudge  was  guilty  of  gross  misconduct, 
and  was  discharged  for  that  reason,  he  could  not  reooveii  and  the  jury 
found  in  his  favor. 

The  judgment  of  the  court  below  wiU  be  affirmed. 

(All  the  justices  concurring.) 


*232  ^B.  F.  BoTKiN  and  others  v.  D.  H.  Livingston. 

July  Term,  1878. 

Consideration:  Gontraote.  On  April  !•  1870>  the  Missouri  River,  Fort 
Scott  &  Gulf  Bailroad  Company  was  building  a  railroad  toward  Baxter 
Springs,  but  the  said  company  could  not  conveniently  build  it  to  Baxter 
Springs  without  crossing  a  certain  quarter  section  of  land  owned  by  the 
railroad  company,  but  in  the  possession  of  L.,  who  was  a  mere  trespasser 
thereon.  L.  opposed  the  building  of  the  road,  and  threatened  violence 
and  legal  proceedings  if  any  attempt  should  be  made  to  build  the  road 
across  said  land.  The  defendants  were  citizens  of  Baxter  Springs,  and 
were  very  desirous  to  have  the  road  built  without  delay,  and  knowing  of 
said  threats  of  violence  made  by  L.,  and  for  the  purpose  of  preventing  L. 
from  putting  such  threats  into  execution,  they  entered  into  the  following 
contract,  to-wit:  "That  in  consideration  of  one  dollar  this  day  paid  to 
rthe  defendant]  said  parties  of  the  second  part,  by  [L.]  said  first  party,  and 
in  further  consideration  that  the  said  party  of  the  first  part  will  permit 
the  Missouri  Biver,  Fort  Scott  So  Gulf  Bailroad  Company  to  build  and 
complete  said  railroad  through"  said  land  "without  any  hinderance  or 
obstruction  whatever,  the  said  parties  of  the  second  part  hereby  agree  to 
pay  to  the  said  party  of  the  first  part  forthwith,  on  demand,  all  damages 
which  the  commissioners  of  Cherokee  county  may  assess  to  to  done  to 
said  land  by  the  building  of  said  railroad  through  said  premises,  with- 
out any  appeal  whatever."  The  railroad  company  then  built  its  road 
across  said  land  and  to  Baxter  Springs  without  any  further  opposition 
from  L.  Said  commissioner  then  assessed  the  damage  done  the  land  at 
$650.40.  The  defendants  then  paid  8140  thereof,  and  the  balance  still 
remains  unpaid.  L.  then  sued  the  defendants  for  the  balance,  and  the 
defendants  set  up  the  defense  that  there  was  no  sufficient  consideration 
for  their  agreement. 

ff^dt  II)  tliat  the  desistance  of  L.  from  further  opposition  to  the  build- 
ing of  said  road  across  sidd  land  was  not  a  sufficient  consideration  for  the 
defendants*  contract,  for  the  reason  that  the  railroad  company  had  an 
undoubted  right  to  build  its  road  across  its  own  land  without  any  person 
paying  L.  therefor.^ 

^The  release  of  a  groundless  claim  is  not  sufficient  ooniideration  to  support  a 
contract.  Harris  v.  Uassaday,  (Ind.)  8  N.  £.  Rep.  29;  nor  is  the  promise  to  pay 
&  debt  for  which  the  promisor  is  already  bound,  Id. ;  Laboyteaox  v.  Swigart, 
(Ind.)  8  N.  £.  Rep.  878:  Early  v.  Burt,  (Iowa,)  28  K.  W.  Rep.  85. 


176  KANBA8  BBPOBTS. 

And  (2)  that,  as  the  eontracli  was  an  ^unconscionable  contrai;t,  ex- 
torted by  means  of  threats  of  violence  and  wrong,  and  as  the  principal 
part  of  the  consideration  which  induced  the  defendants  to  enter  into 
said  contract  is  not  a  suflScient  consideration  therefor,  the  mere  nominal 
consideration  of  one  dollar  is  not  a  sufficient  consideration  to  uphold  the 
contract. 

Srror  from  Cherokee  district  court 

The  district  court,  at  Ja&uarjr  term,  1 877,  gave  judgment  in  favor 
*233    of  Livingston,  plaintiff.     The  defendantSi  Botidn  and  *two  oth- 
ers, bring  the  case  here. 

Rucker  BrotherSy  lor  plaintififs  in  error. 

John  N.  Ritter^  for  defendant  in  error. 

• 

Valentine,  J.  The  principal  question  involved  in  this  case  is 
whether  a  certain  contract  entered  into  between  Abraham  livingston, 
(intestate  of  D.  H.  Livingston,  plaintiff  below,  defendant  in  error,)  of 
the  first  part,  and  E.  F.  Botkin  and  others,  (defendants  below,  plain- 
ti&  in  error,)  of  the  second  pait,  is  valid  or  not.  When  this  case  was 
formerly  here,  we  held  that  said  contract  was  |>r«ma /loe  valid,  and  that 
there  was  nothing  then  appearing  in  the  case  showing  that  the  contract 
was  not  valid.  Botkin  v.  Livingston,  16  Kan.  39.  The  case,  however^ 
is  now  presented  in  a  different  ligbt,  and  whether  the  new  facts  now  pre- 
sented will  require  a  different  decision  of  the  case  is  the  only  question  re- 
quiring our  consideration.  The  only  question,  as  the  case  is  now  pre- 
sented, is,  was  there  sufficient  consideration  for  the  agreement  of  the  de- 
fendants below,  Botkin  and  others?  The  facts  are  substantially  as  fol- 
lows: Said  contract  was  entered  into  April  1, 1870.  At  that  time  the 
defendants  were  residents  of  Baxter  Springs.  They  desired  very  much 
that  the  Missouri  Biver,  Fort  Scott  &  Gulf  Bailroad  should  be  built  to 
that  place  without  delay.  Livingston,  however,  opposed  it*  The  road 
could  not  be  convenienUy  built  to  Baxter  Springs  except  by  building  it 
across  the  north-west  quarter  of  section  5,  in  township  34  of  range  24 
east.  Livingston  resided  upon  that  quarter-section  of  land,  and  he 
threatened  violence  if  the  railroad  company  should  attempt  to  build  its 
road  across  this  land.  He  also  threatened  legal  proceedings  to  enjoin 
the  railroad  company  from  building  its  road  across  the  land,  and  em- 
ployed counsel  for  that  purpose.     The  defendants,  anxious  to  have  the 

road  built  without  delay,  then  entered  into  said  contract,  which 
*234     is  in  substance  as  follows:  *''That  in  consideration  of  one  dollar 

this  day  paid  to  said  parties  of  the  second  part  by  said  first  party, 
and  in  further  consideration  that  the  said  party  of  the  first  part  will  per- 
mit the  Missouri  River,  Fort  Scott  &  Gulf  Railroad  Company  to  build 
and  complete  said  road  through  the  north-west  quarter  of  section  6,  town- 
ship 34,  range  24  east  of  sixth  principal  meridian,  without  any  binder- 
ance  or  obstruction  whatever,  the  said  parties  of  the  second  part  hereby 
agree  to  pay  to  the  said  party  of  the  first  part,  forthwith  on  demand,  all 
damages  which  the  commissioners  of  Cherokee  county  may  assess  to  be 
done  to  said  land  by  the  building  of  said  railroad  through  said  premises. 
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without  any  appeal  whatever."  The  railroad  company  then  huilt  and 
completed  its  road  across  said  land,  and  to  Baxter  Springs,  without  any 
further  opposition  from  Livingston.  Afterwards  said  county  commis- 
Moners  assessed  damages  to  said  land  as  follows:  For  land  actually 
taken,  7.24  acres,  at  110  per  acre,  $72.40;  for  hedges,  880  rods,  at  35 
cents  per  rod,  one-half  the  actual  cost,  1133;  for  general  damages  to  land 
in  increasing  the  inconvenience  in  farming  and  laying  off  into  fields,  etc. , 
$445;  total,  $660.40.  Of  this  sum  the  plaintiff  was  paid  $140.  The 
defendants  then  refused  to  pay  anything  more,  and  the  plaintiff  then 
brought  this  action  to  recover  the  balance. 

It  appeared  on  the  trial  that  Livingston  never  owned  said  quarter 
section  of  land.  He  never  had  an^  right  or  title  thereto,  or  interest 
therein,  but  was  a  mere  trespasser  thereon.  He  did  not  possess  even  a 
license  from  the  owner  to  enter  thereon.  At  the  time  said  contract  was 
made  the  land  belonged  to  the  railroad  company,  and  it  still  belongs  to 
it.  We  suppose  that  no  one  will  claim  that  the  threats  of  violence  con- 
stituted a  sufficient  consideration  for  said  contract;  and  yet  it  was  al- 
most wholly,  if  not  entirely,  because  of  such  threats,  that  defendants  en* 
teied  into  said  contract.  It  does  not  appear  that  the  defendants  ever 
heard  of  Livingston's  threats  to  institute  l^al  proceedings,  and  it  cer- 
tainly does  not  appear  that  they  were  in  the  least  scared  by  them.  Of 
course,  legal  proceedings  would  have  been  futile,  and  would  not  have 
delayed  the  building  of  the  road  a  single  minute.  The  railroad 
"^235  company  had  the  right  to  build  its  road  across  its  own  land,  '''and 
no  court  in  the  state  would  have  prevented  it.  Therefore  the 
threats  of  instituting  l^al  proceedings  would  also  have  been  an  insuffi- 
cient consideration  for  said  contract.  And  to  desist  from  violence  and 
from  other  means  of  preventing  the  railroad  company  from  building  its 
road  is  just  what  it  was  the  duty  of  Livingston  to  do  without  being  paid 
therefor ;  and  therefore  it  can  hardly  be  daimed  that  his  desistance  was 
a  su£Bcient  consideration  upon  which  to  found  a  contract.  He  had  no 
right  to  daim  that  he  should  be  paid  for  allowing  the  railroad  company 
to  do  just  what  it  had  a  right  to  do.  He  had  no  right  to  go  upon  the 
land  at  all  while  the  railroad  company  had  all  rights  thereon. 

But  the  question  will  arise,  was  not  said  one  dollar  a  sufficient  consid- 
eration for  said  contract?  Now,  whether  said  one  dollar  was  ever  paid 
or  not,  is  not  very  clearly  shown.  There  is  no  evidence  showing  that  it 
was  paid,  except  the  contract  itself;  and  the  other  evidence  would  tend 
to  show  that  it  never  was  paid.  Probably  it  never  was  paid;  but  for  the 
purposes  of  this  case  we  shall  consider  that  it  was  paid.  Then,  was  the 
one  dollar  alone,  after  the  failure  of  the  other  considerations,  a  sufficient 
consideration  for  the  contract?  Is  the  payment  of  one  dollar  a  sufficient 
consideration  for  the  repayment  of  $650.50?  That  it  would  not  be,  has 
been  held  in  a  c^  similar  to  this.  See  Schnell  v.  Nell,  17  Ind.  29.  It 
would  at  least  be  paying  by  one  party  and  receiving  by  the  Other  a  very 
large  rate  of  interest  on  the  original  amount  of  money  received  and  paid. 
But  we  cannot  consider  th's  cc  ntract  as  merely  a  contract  in  good  faith 
to  pay  and  receive  one  dollar  ibr  $650.40.  It  is  worse  than  that.  It 
V.21K— 12 
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cannot  be  considered  as  a  contract  in  good  &ith  at  alL  It  is  an  onoon- 
scionable  contract,  extorted  by  means  of  threats  of  violence  and  wrong. 
This  is  true  whether  the  defendants  knew  that  the  land  belonged  to  the 
railroad  company  or  not.  If  they  knew  that  the  land  belonged  to  the 
railroad  company,  and  not  to  Livingston,  then  the  contract  was  dearly 
extorted  from  them  by  means  of  threats  alone.  But  if  they  did  noi 
know  that  the  land  belonged  to  the  railroad  company,  but  be- 
*286  lieved  that  it  belonged  *to  Livingston,  and  he  dealt  with  them  as 
though  it  did  belong  to  him,  then  the  contract  was  extorted  from 
them  by  threats  in  connection  with  deception  and  fraud;  and  in  either 
case  the  contract  cannot  be  sustained.  In  either  case  the  contract  was 
procured  by  fraud,  at  least  legal  fraud,  if  not  actual  fraud.  If  the  de- 
fendants did  not  know  to  whom  the  land  belonged,  but  believed  that  it 
belonged  to  Livingston,  then  the  fraud  was  actud.  But  if  they  knew  to 
whom  the  land  belonged,  but  yielded  to  Livingston's  threats  merely  for 
the  purpose  of  obtaining  what  they  had  a  right  to  have  without  paying 
for  it,  and  without  any  contract  with  Livingston,  then  the  fraud  was 
legal,  if  not  actual.  The  contract,  and,  indeed,  some  of  the  other  evi- 
dence, seem  to  show  that  the  defendants  believed  that  the  land  belonged 
to  Livingston,  and  none  of  the  evidence  shows  that  they  bdieved  other- 
wise; and  the  contract  and  some  of  the  other  evidence  seem  to  show  that 
livingston  dealt  with  the  defendants  as  though  he  owned  the  land,  and 
none  of  the  evidence  shows  that  he  dealt  with  them  in  any  other  man- 
ner. Hence  the  weight  or  preponderance  of  the  evidaice  seems  to  indi- 
cate that  Livingston  was  guilty  of  actual  as  well  as  of  legal  fraud  in  pro- 
curing said  contract  to  be  made.  The  consideration  of  one  dollar  was 
merely  nominal.  It  really  had  no  weight  in  inducing  the  defendants  to 
enter  into  the  contract.  The  agreement  of  Livingston  to  desist  from  hin- 
dering, obstructing,  and  delaying  the  building  of  the  railroad  was  the 
real  and  only  consideration  that  induced  the  defendants  to  enter  into  the 
contract;  or,  in  other  words,  the  only  consideration  that  induced  the  de- 
fendants to  enter  into  said  contract  was  Livingston's  agreement,  in  sub- 
stance, that  he  would  not  put  his  threats  of  violence  into  execution,  but 
would  allow  the  railroad  to  be  built.  Now,  as  the  real  consideration  for 
the  contract  must  be  dropped  out  as  illegal,  unwarrantable,  and  of  no 
value,  will  the  nominal  consideration  of  one  dollar  support  the  contract? 
We  think  not.  •  If  there  had  been  no  illegal  threats  of  violence,  no  ille- 
gal threats  to  hinder  the  railroad  company  from  doing  just  what 
*287  it  had  a  right  to  do,  *no  threats  of  wrong  of  any  kind,  tiien,  pos- 
sibly, such  a  consideration  would  uphold  the  contract;  for  gen- 
erally, where  a  consideration  is  valuable,  and  no  fraud  or  illegality  has 
intervened,  it  is  not  necessary  that  the  consideration  should  have  any 
proportionate  value  to  the  thing  to  be  done  for  it.  Where  men  are  left 
free  to  act,  the  law  will  generally  allow  them  to  make  fools  of  themselves 
by  agreeing  to  give  much  for  little  if  they  choose  to  do  so.  In  such  cases, 
the  law  will  generally  allow  them  to  suffer  the  consequences  of  their  own 
folly.  It  is  generally,  but  perhaps  not  always,  the  case,  that  only  in 
cases  of  a  toted  want  of  consideration,  or  of  fraud  or  illegality,  or  where 
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God  or  the  public  enemy  or  the  statute  of  limitations  intervenes,  that 
men  are  relieved  by  law  from  the  performance  of  their  own  contracts; 
and  then  they  must  generally  restore i»  the  other  party  all  that  they  have 
received  from  him,  or  the  law  will  not  assist  them.  In  the  present  case, 
the  contract  is  contaminated  with  fraud  and  illegality,  and,  while  the 
defendants  may  have  received  one  dollar  and  not  more^  they  have  re- 
tamed  $140. 

We  do  not  think  that  the  plaintiff  is  entitled  to  recover  in  this  case. 
The  judgment  of  the  court  below  will  therefore  be  reversed,  and  cause 
remanded,  with  the  order  that  judgment  be  rendered  for  the  defendants 
on  the  findings  of  the  court  below. 

(AU  the  justices  concurring.) 


*238  *Jam]sb  Birks  v.  H.  C.  Fbbngh. 

July  Term,  1878. 

1.  Fartnersliip :  Sale  by  One  of  Firm:  Title  of  Purchaser:  Notice. 
L.,  W.  &  B.  were  partners' dealing  in  cattle.  L.,  on  behalf  of  the  firm, 
sold  some  eighty  head  to  F.,  who  knew  of  the  partnership,  and  had 
had  dealings  with  it  B.  claimed  to  have  purchased  the  cattle  from  his 
firm  some  months  prior  to  the  salQ  to  F..  H4dt  that  if  there  was  no 
change  in  the  possession  or  control  of  the  cattle  at  the  time  of  B.'s  pur- 
chase, and  if  F.,  without  any  knowledge  of  such  prior  purchase,  or  of 
any  facts  calculated  to  arouse  suspicion  and  put  him  on  Inquiry,  and 
finding  the  cattle  in  the  possession  of  the  firm,  bought  in  good  faith  for  a 
valuable  consideration,  and  in  the  ordinary  course  of  business,  his  title 
would  be  good  against  B.;  and  that,  notwithstanding  the  latter*s  pur- 
chase was  also  in  good  faith,  and  for  a  valuable  consideration.  Sudi  a 
case  is  determined  by  the  laws  of  partnership,  rather  than  by  the  pro- 
vision of  the  statute  of  frauds.^ 

2. :  Beplevin.   Subsequently  to  the  time  of  B.'s  purchase,  but  prior  to 

that  of  F.'s.  L.,  on  behalf  of  the  firm,  turned  the  cattle  over  to  T.  under  a 
feeding  contract,  by  the  terms  of  which  the  latter  was  to  take  the  cattle 
to  a  certain  place,  and  there  feed  them  until  the  succeeding  July;  that 
then  the  cattle  were  to  be  sold,  a  certain  sum  to  be  paid  to  the  firm,  and 
the  balance,  if  any,  to  be  divided  between  the  firm  and  T. ;  and  that  T. 
was  not  to  remove  or  dispose  of  the  cattle  without  the  consent  of  the 
firm.  This  contract  was  assigned  by  L.,  for  the  firm.,  to  F.,  at  the  time 
of  his  purchase.  Subsequently,  but  before  July,  B.  took  the  cattle  from 
T.  under  a  writ  of  replevin.  Thereafter  he  settled  with  T.,  paying  him 
his  charges  for  feeding,  and  the  latter  sold  his  interest  in  the  cattle. 
After  this  F.  brought  this  action  against  B.  to  recover  the  possession  of 
the  cattle.    Held,  that  F.  could  maintain  the  action,  and  was  entitled  to 

'See  Frye  v.  Sanders,  ante,  *26,  and  note. 

Where*  by  contract  between- A.  and  B.,  the  latter  furnished  money  with  which 
the  former  purchased-  stock,  to  be  by  him  kept  for  two  years,  unless  sooner  sold 
by  motaal  consent,  the  profits  therefrom  to  be  equally  divided,  held,  that  during 
said  two  years  A.  has,  aa  against  B.,  or  any  purchaser  from  B.  with  notice,  a  right 
of  possession  coupled  with  an  interest.    Cooper  v.  Brown,  28  Ean.  582. 
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the  possession,  and  that  any  adverse  rights  of  possession  ereated  by  the 
feeding  contract  were  destroyed  by  the  transactions  between  B,  and  T^^ 

8.  Contract:  Sunday.    A  contract  to  sell  cattle  is  valid*  though  made  on 
Sunday,* 

Error  from  Wilson  district  court. 

Replevin  brought  by  French  against  Birks  to  leoover  dghty-one  head 
of  cattle.    The  district  court,  at  September  term,  1876,  gave  judgment 

in  favor  of  French. 
'^239    *£trJfepa<rtdk  ik  Birge  and  0.  N.  Sterryy  for  plaintiff  in  error. 
OaUs  &  KepUngeTj  for  defendant  in  «Tor. 

Bbbwsr,  J.  The  facts  in  this  case,  as  disclosed  by  the  record,  are  in 
substance  as  follows:  Some  time  in  the  spring  of  the  year  1875,  L.  N. 
Lyman,  James  T.  Wright,  and  James  Birks  formed  a  partnership  for 
the  purpose  of  buying  and  selling  stock  under  the  firm  name  of  Lyman, 
Wright  &  Birks.  The  cattle  in  dispute  in  this  action  were  purchased  by 
said  firm  during  the  summer  of  1875.  On  the  eighteenth  day  of  No- 
vember, 1875,  L.  N.  Lyman,  on  behalf  of  said  firm^  entered  into  a  writ- 
ten contract  with  two  parties  by  the  names  of  Judson  Brigham  and  Jo* 
seph  Tor  pin;  By  the  terms  of  the  contract  Brigham  and  Torpin  were 
to  take  the  cattle  into  their  possession,  and  full  feed  them  until  the  first 
day  of  July,  1876,  at  which  time  they  were  to  be  sold,  and  out  of  the 
proceeds  Lyman,  Wright  &  Birks  were  to  receive  $2,884.02,  and  thebal* 
ance  to  be  equally  divided.     Whatever  the  prooeeds  of  the  cattle,  L.^ 

>See  Johnson  v.  Brown,  18  Kan.  *5S0,  and  note. 

The  courts  hold  that  at  common  law  a  contract  made  upon  Bunday  is  valid. 
Swann  v.  Swann,  21  Fed.  Rep,  299;  O'Rourke  v.  O'Rourke,  (Mich.)  4  if.  W.  Rep. 
581;  but  under  the  laws  of  various  states  it  has  been  held  that  such  a  contract  can- 
not be  enforced.  Swann  v.  Swann,  supra;  Reich  v.  Bolch.  (Iowa,)  27  N.  W.  Rep. 
507;  Saginaw,  T.  &  H.  R.  Co.  v.  Chappell,  (Mich.)  22  N.  W.  Rep.  278;  Beeman  v. 
WesseUs,  (Mich.)  19  N.  W.  Rep.  179;  Brazee  v.  Bryant,  (Mich.)  16  N.  W.  Rep.  49; 
Whifield  V.  Dodge,  (Mich.)  7  N.  W.  Rep.  906;  Thomas  v.  Hatch,  (Wis.)  10  N.  W. 
Rep.  893;  Troewert  v.  Decker,  (Wis.) 8  N.  W.  Rep.  26;  Durant  v.  Rhenier,  (Minn.) 
4  Nr  W.  Rep.  610.  See,  contra,  however,  Fitzgerald  v.  Andrews,  (Neb.)  17  N.  W. 
Rep.  870.  Where,  however,  a  contract  or  instrument  is  made  or  executed  upon 
Sunday,  but  carried  into  e£fect  or  delivered  on  a  week-day,  the  courts  will  enforce 
it.  Gibbs  ft  Sterrett  Manuf  g  Co.  v.  Brucker,  4  Sup.  Ct.  Rep.  672;  Conrad  v.  KiK- 
zie,  (Ind.)4  N.  E.  Rep.  868,  and  note,  866;  Bell  v.  Mabin,  (Iowa,)  29  N.  W.  Rep. 
381;  Taylor  v.  Young,  (Wis.)  21  N.  W.  Rep.  408.  It  has  been  held  that  affirmance 
or  ratification  on  a  week-day  is  sufficient  to  validate  a  Sunday  contract.  Van 
Hoven  v.  Irish,  10  Fed.  Rep.  18.  But  see,  contra,  Winfield  v.  Dodge,  (Mich.)  7  K. 
W.  Rep.  906. 

Where  a  passenffer  is  injured,  it  has  been  held  that  the  fact  that  he  was  travel- 
ing upon  Sunday  does  not  bar  his  right  to  recover  for  injuries  received  through 
the  negligence  of  the  carrier.  Knowlton  v.  Milwaukee  City  Ry.  Co.,  (Wis.)  18  N. 
W.  Rep.  17;  Opsahl  v.  Judd,  (Minn.)  14  N.  W.  Rep.  575.  So,  also,  a  highway  trav- 
eler may  recover  from  a  railroad  for  injuries  received  at  a  crossing,  Morris  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  26  Fed.  Rep.  22;  and  an  employe,  notwithstanding 
the  fact  that  he  was  engaged  at  work  upon  the  road.  Johnson  v.  Missouri  Pac. 
R.  Co.,  (KebO  26  N.  W.  Kep.  847.  But  see,  coTiiara,  Read  v.  Boston  &  A.  R.  Co., 
(Mass.)  4  N.  E.  Rep.  227,  and  note,  228. 

As  to  judicial  and  ministerial  acts  performed  upon  Sunday,  see  Ecker  v.  First 
Nat  Bank,  (Md.)  1  Atl.  Rep.  849,  and  note,  851;  Wright  v.  Dressel,  (Mass.)  8  N.  £. 
Rep.  6,  and  note,  8;  Hanswirth  v.  Sullivan,  (Mont.)  9  Pac  Rep.  798,  and  note,  806: 
State  V.  Muir,  82  Kan.  481;  S.  C.  4  Pac.  Rep.  812;  Territory  v.  Nichols,  (N.  M.)2 
Pac.  Rep.  78. 
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W.  A  B.  were  to  reottve  ibeaaid  stim  of  $2,884.02,  and  B.  and  T.  prom- 
ised to  make  good  that  amount.  The  catUe  were  to  be  kept  and  fed  in 
the  neighborhood  of  Dry  creek,  in  Wilson  county.  B.  and  T.  were  not 
to  dispose  or  remove  any  of  the  cattle  without  tibe  consent  of  L. ,  W.  & 

B.  The  cattle  were  delivered  to  said  Brigham  and  Torpin  under  this 
contract  at  the  time  of  its  execution.  On  or  about  the  seventh  day  of 
February,  1876,  L«  N.  I^man,  on  behalf  of  the  firm,  conveyed  the  in- 
terest of  the  partnership  in  the  catQe  to  H.  G.  Fr^ch,  defendant  in  er- 
ror, in  consideration  of  $2,661.60,  and  delivered  him  s  bill  of  sale  there- 
for, and  also  assigned  French  the  contract  executed  by  Brigham  and 
Torpin.  On  the  twenty-fourth  day  of  March,  A.  D.  1876,  James  Birks, 
the  plaintiff  in  error,  commenced  an  action  of  replevin  in  the  district 

court  for  Wilson  county  against  Judson  Bri^iam,  who  at  the 
*240  time  had  the  cattle  in  his  posseseian  for  himself  and  Torpin,  to  "^re- 
cover the  possession  of  said  cattle,  claiming  that  he  had  purchased 
the  cattle  of  the  partnership  of  Lyman,  Wright  &  Birks  some  time  prior  to 
the  time  the  contract  with  Brigham  and  Torpin  was  entered  into  with 
L.  N.  Lyman;  and  on  the  same  day  the  sheriff  of  Wilson  county  took 
Ix)sse6sion  of  the  cattle  by  virtue  of  an  order  of  deliveiy  in  the  replevin 
action^  and,  after  holding  the  cattle  for  the  space  of  twenty-four  hours, 
he  delivered  the  same  to  James  Birks,  plaintiff  in  error.  Within  about 
one-half  hour  after  the  cattle  were  delivered  to  Krks  by  the  sheriff,  H. 

C.  French,  the  defendant  in  error,  commenced  this  action  against  Birks, 
ailing  title  in  himself,  right  to  the  immediate  poeeession,  and  wrong- 
ful detention  on  the  part  of  Birks.  Birks  filed  a  general  denial.  The 
cause  was  tried  at  the  May  term,  1876,  of  the  court;  the  jury  failing  to 
i^ree  upon  a  verdict.  A  second  trial  was  had  at  the  September  term, 
1876,  of  the  court.  Verdict  and  judgment  for  the  plaintiff,  defendant 
in  error;  and  the  defendant,  Birks,  plaintiff  in  error,  brings  the  case  to 
this  court  on  petition  in  error. 

A  great  many  questions  are  discussed  by  counsel  in  their  briefs  with 
fullness  and  care.  Perhaps  as  fundamental  as  any  is  as  to  the  effect 
of  the  alleged  purchase  of  the  cattle  by  Birks,  one  of  the  partners  in  the 
firm  of  L.  W.  &  B.,  from  his  finb,  prior  to  the  time  of  the  sale  to 
French.  In  reference  to  this  sale,  all  three  partners  testified  that  in 
September,  1876,  there  was  some  negotiation  had  between  them  relative^ 
to  a  sale  to  Birks;  and  two  of  them,  Wright  and  Birks,  that  such  n^o- 
tiations  were  completed  and  the  sale  consummated;,  while  Lyman  as- 
serted that  the  proposed  sale  was  conditional  upon  Birks  paying  a  cer^ 
tain  amount  of  money  within  two  weeks,  and  never  oonsunHnated  by 
reason  of  Birks'  failure  to  make  such  payment.  The  testimony  wa<4 
conflicting,  also,  as  to  any  change  in  the  possession  of  the  cattle,  or  in 
the  manner  in  which  they  were  held.  Involved  in  this  was  the  au- 
thority of  Lyman  to  act  for  the  firm  in  the  feeding  contract  with  Brig- 
ham and  Torpin.  Upon  these  facts,  defendant  asked  the  court 
*241  to  instruct  the  jury  that  if  ^defendant,  prior  to  the  purchase  by 
plaintiff  from  Lyman,  in  good  faith  and  for  a  valuable  consid- 
eration, purchased  the  cattie  from  the  firm  of  which  he  was  a  member. 
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then  they  must  fitid  for  defendant.  Thk  instroction  the  court  refused, 
and  instructed  the  jury,  in  substance,  that  though  the  sale  by  the  firm 
to  one  of  its  members  was  in  good  faith  and  upon  suflSdent  considera- 
tion, yet  if  there  was  at  the  time  no  change  in  the  possessiony  and  plain* 
tiff  subsequently,  without  notice  of  such  prior  sale,  or  of  facia  sufBcient 
to  arouse  suspicion  and  put  him  upon  inquiry,  in  good  faith  and  for  a 
valuable  consideration  purchased  the  cattle  of  another  member  of  the 
firm,  then  plaintiff  was  entitled  to  the  cattle.  Defendant  claims  that 
the  case  falls  within  the  rule  asserted  in  the  case  of  Wolfley  v.  Rasing,  8 
Kan.  '''297,  that  a  &Qure  to  change  the  possession  will  not  avoid  a  sale 
made  in  good  faith  and  upon  sufficient  consideration,  even  in  favor  of  a 
subsequent  purchaser  wittiout  notice;  while  plaintiff  insbts  that  3uch 
rule  does  not  apply  here,  but  rather  the  principle  that  a  patty  purchas- 
ing in  good  £uth,  and  in  the  ordinary  course  of  business,  from  one  mem- 
ber of  a  firm,  is  protected  in  sudi  purchase,  without  r^;ard  to  any  pri- 
vate arrangements  between  the  members  of  the  firm,  and  also  providing 
he  has  had  no  notice  of  any  dissolution,  notwithstanding  the  partner- 
ship has  in  fact  been  dissolved,  and  thereby  the  entire  property  vested 
in  some  other  member  of  the  firm.  In  other  words,  does  the  case 
hinge  upon  the  rule  of  sales  established  in  the  statute  of  fir&uds,  or  is  it 
governed  by  the  ordinary  laws  of  partnership  transactions?  Is  the 
question  one  simply  of  go6d  faith  in  the  prior  sale,  or  of  notice  of  a 
change  in  the  rights  and  powers  of  the  several  members  of  the  firm?  It 
will  be  noticed  that  the  statute  of  frauds  does  not  in  terms  affirm  the 
validity  of  any  sales,  but  asserts  the  invalidity  of  some  until  certain 
facts  are  proved.  When  those  facts  are  proved,  the  specified  objection  to 
their  validity  is  removed.     A  sale  without  change  of  possession  is  void 

until  shown  to  have  been  made  in  good  fidth  and  upon  sufficient 
'''242    consideration.     The  objection  specified  is  a  failure  to  change  ^the 

possession.  Proving  good  faith  and  sufficient  consideration  re- 
moves that  objection.  But  does  it  follow  that  all  other  objections  to  its 
validity  are  removed?  Does  the  proof  of  good  faith  and  sufficient  con- 
sideration settle  all  questions  of  authority  or  estoppel?  Suppose  the 
prior  purchaser,  who  has  never  taken  possession,  sees  his  vendor  mak- 
ing a  second  sale,  and  does  not  assert  his  rights,  or  suppose  he  goes  fur* 
ther,  and  assures  the  second  purchaser  that  he  has  no  claim  upon  the 
property,  can  he  thereafter  assert  title  as  against  such  purchaser  by 
proving  his  purchase  to  have  been  made  in  good  fiedth  and  upon  suffi- 
cient consideration  ?  Will  not  the  doctrine  of  equitable  estoppel  inter- 
vene in  behalf  of  the  second  purchaser?  And  can  anything  further  be 
said  in  reference  to  the  proof  of  good  faith  and  sufficient  consideration 
than  that  it  does  away  with  the  objection  of  a  failure  to  change  the  pos- 
session? So,  too,  we  think  when  a  third  party  deals  with  one  member 
of  a  firm  in  matters  within  the  ordinary  scope  of  the  partnership  busi- 
ness, other  considerations  intervene  than  the  simple  matter  of  good  faith 
and  sufficient  consideration  between  the  partners.  A  partnership,  being 
shown  to  exist,  it  is  presumed  continues  to  exist.  If  any  change  is 
made  in  the  partnership,  or  in  its  relations  to  the  property  helon^ng  to 
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it,  notice  should  be  given  to  those  in  the  habit  of  deling  with  it.  This 
is  the  general  law  in  relation  to  partnership,  and  we  think  is  oontrolling 
in  this  case.  A  sale  by  the  firm  to  one  partner  of  any  partnership  prop- 
erty— certainly,  when,  as  here,  of  the  bnlk  6f  such  property — works,  as 
to  it,  a  dissolution  of  the  partnership.  While  the  partnership  may  con- 
tinue for  other  purposes,  including  as  well  the  purchase  and  sale  of  sim- 
ilar property  as  anything  else,,  yet  as  to  that  particular  property  it  has 
ceased  to  exist.  The  property  has  been  passed  outside  of  the  domain 
of  partnership  matter  and  authority.  Yet  is  the  authority  of  any  mem- 
ber revoked,  as  feir  as  customers  without  notice  are  concerned,  so  long  as 

the  property  remains  in  the  undisturbed  possession  of  the  firm  ? 
*248    "Until  due  notice  is  given  of  the  dissolution,  each  partner  *will 

remain  liable  for  the  acts  and  contracts  of  the  others  in  relation 
to  the  partnership,  so  far  as  they  respect  persons  who  have  previously 
dealt  with  the  firm,  or  have  known  the  namee  of  the  partners,  or  have 
given  credit  thereto."    Story,  Partn.  §  162. 

So,  too,  if  some  private  arrangements  be  made  between  partners  with 
respect  to  the  purchase  or  sale  of  property,  or  otherwise^  it  is  not  bind- 
ing upon  outsiders  in  ignorance  of  it.  Full  authc^ty  is  presumed  in 
each  partner,  and  notice  must  be  given  of  any  limitation.  Here  it  is 
claimed  that  the  authority  of  two  of  the  partners  was  revoked  by  a  sale 
to  the  third.  Was  any  notice  given  of  any  such  revocation?  By  the 
sale  the  partnership  was,  as  to  thia  property,  terminated.  Had  plaintiff 
any  knowledge  of  such  termination?  Take  a  simple  illustration:  Two 
men  are  partners  in  a  store.  By  agreement  the  stock  of  goods  is  sold  by 
the  firm  to  one  member;  no  notice  is  given  of  such  sale;  and  thereafter 
a  former  customer  comes  into  the  store,  and  seeing  the  partner  who  has 
sold  out  present,  apparently  in  possession  and  attending  to  business,  buys 
a  bill  of  goods.  Is  not  such  purchase  binding?  and  may  not  the  pur- 
chaser assert  title  to  the  goods?  Will  the  good  faith  and  full  considera- 
tion of  the  sale  by  the  firm  to  the  single  partner  defeat  the  title  acquired 
by  the  subsequent  purchase  in  good  &ith  from  the  other  partner?  And 
is  not  the.  principle  controlling  in  such  case  potent  to  dispose  of  this? 
There  is,  in  one  view,  a  change  in  the  authority  of  the  partners  over  the 
property,  and  in  another  view  a  dissolution  of  the  partnership  as  to  such 
property.  In  either  view,  notice  is  essential  to  a  revocation  of  the  power 
of  either  partner.  We  think,  therefore,  that  the  court  properly  ruled 
that,  notwithstanding  the  prior  sale  may  have  been  v^id  iiUer  paHea^  so 
long  as  the  property  remained  in  the  possession  and  control  of  the  firm 
a  purchase  by  one  in  the  habit  of  dealing  with  the  firm,  from  either 
partner  in  good  faith  and  without  notice,  would  convey  the  title. 
,  Another  matter  referred  to  in  the  brief  is  the  action  of  the  district 

court  in  overruling  a  demurrer  to  the  evidence.  Inasmuch  as 
*244     the  defendant,  after  the  demurrer  had  been  ""overruled,  proceeded 

to  offer  testimony  and  continue  the  trial,  instead  of  standing  on 
his  demurrer,  the  substantial  ijuestion  before  us  is  whether  upon  the  en- 
tire case  the  judgment  was  erroneously  rendered,  and  not  whether,  at 
the  time  of  the  ruling  on  the  demurrer,  there  was  a  failure  of  proof  of 
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some  essential  matter.  If  any  omission  at  that  time  was  covered  by 
subsequent  testimony^  tbat  would  be  sufficient.  Simpson  v.  Kimberlin, 
12  Kan.  *679.  In  the  aigument  upon  the  ruling  on  the  demurrer  the 
question  discussed  is  as  to  the  effect  of  the  feeding  contract  with  Brigham 
and  Torpin;  and  it  is  insisted  that  plaintiff,  to  maintain  his  action,  must 
show,  not  only  title,  but  also  the  right  of  possession,  and  that  by  the 
terms  of  such  contract  the  right  of  possession  was  in  Brigham  and  Torpin. 
Summing  up  on  this  question,  counsel  say:  ^To  recapitulate:  French 
cannot  maintain  this  action,  for  the  reasons  (1)  the  absolute  title  to  the 
cattle  passed  to  Brigham  and  Torpin  under  their  contract  with  Lyman; 
(2)  if  the  title  did  not  pass  by  their  purchase,  they  became  bailees  of 
the  cattle,  coupled  with  an  interest  in  the  same;  (8)  they  obtained  a  lien 
on  the  cattle  which  they  did  not  waive;  (4)  tliey  became  partners  with 
French,  or,  at  least,  joint  owners  in  the  cattle." 

Before  the  case  finally  went  to  the  jury,  this  fiict  appeared  in  evidence: 
After  Birks  had  commenced  his  action  of  replevin,  and  before  French 
commenced  his,  Birks  paid  to  Brigham  $908.  In  reference  to  this  Brig- 
ham testified  that  ''Birks  told  me  that  rather  than  have  trouble  with  me 
he  would  pay  me  for  wintering  if  we  could  agree  upon  the  price.  I  told 
him  I  would  take  $908,  which  he  paid  me,  and  I  sold  him  for  that  my 
interest  in  said  cattle. "  There  was  no  different  testimony  as  to  this  trans- 
action. It  is  plain,  then,  that  at  the  time  French  commenced  his  action 
Brigham  and  Torpin  had  ceased  to  have  any  rights  of  possession  or  oth- 
erwise in  the  cattle;  and  it  may  also  be  conceded  that,  by  the  terms  of 
their  feeding  contract,  they  were  bailees  with  a  lien  and  right  of  posses- 
sion until  July  1st,  providing  they,  on  their  part,  violated  none 
*245  of  the  terms  of  the  contract.  Upon  these  *&cts  the  defendant 
asked  the  court  to  instruct  that,  although  plaintiff^s  title  might 
be  good  by  virtue  of  his  purchase,  he  had  not  the  right  of  possession, 
and  therefore  the  verdict  must  be  in  favor  of  the  defendant.  This  the 
court  refused,  and  charged  the  jury  that  if  Brigham  and  Torpin  volun- 
tarily gave  up  the  possession  of  the  cattle,  or,  when  taken  from  them 
without  their  consent,  made  no  demand  for  their  return,  or  complaint 
of  their  removal,  when  they  had  ample  opportunity,  and  dediued  to  take 
legal  means  to  recover  them,  then  such  change  of  possession  was  for  the 
benefit  of  the  owner,  and  he  was  entitled  to  the  possession  as  against 
them.  Counsel  complain  of  this  charge  as  ambiguous,  erroneous  in 
principle,  and  misleading.  Whatisver  force  there  may  be  in  this  criti- 
cism, or  any  part  of  it,  we  think  the  court  rightiy  refused  the  instruc- 
tions asked  by  defendant,  and  the  jury  rightiy  found  for  the  plaintiff 
upon  this  branch  of  the  testimony.  AU  the  interest  which  Brigham  and 
Torpin  ever  had  in  the  cattie  was  that  of  an  agister  in  the  cattle  which 
they  were  feeding,  and  the  right  to  retain  possession  until  that  feeding 
was  paid  for.  The  moment  they  received  full  payment  for  that  feed- 
ing their  interest  and  right  of  possession  ceased.  When  Birks  com- 
menced his  action,  their  right  of  possession  was  good,  and  neither  Birks 
nor  French  nor  any  one  else  was  entitied  to  the  possession  as  against 
them.     They  could  have  made  a  sUl^cessfVil  defense  against  Birks'  action. 
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But  they  pvefenred  to  reorive  pay  tor  the  fteding,  and  thereby  waived  all 
daims  Uiey  had  to  the  posseesion  or  other  rights  in  the  cattle.  From 
that  moment  the  oontraot  waa  dead  as  to  them,  and  they  could  no  longer 
found  any  rights  upon  it.  Neither  can  Birks  invoke  the  aid  of  this  con- 
tiact  to  sustain  hia  possession.  It  is  unnecessary  to  inquire  what  would 
have  been  .the  rights  of  the  various  parties  if  Birks  had  not  paid  for  the 
feeding,  but  had  simply  taken  possession  by  hia  action  of  replevin. 
The  contract  would  still  have  remained  in  force,  and  might  have 
been  an  important  factor  in  determining  where  was  the  right  of  posses- 
sion. It  may  still  have  force,  but  its  force  tends  in  a  different 
*246  direction.  Birks,  by  commencing  his  action  of  replevin,  in  ef- 
fect sought  to  repudiate  the  contract,  and  deny  the  rights  of  pos- 
session granted  by  it.  May  he  upon  one  day  invoke  tiie  aid  of  the  courts 
to  repudiate  a  contract  of  his  firm,  and  the  next  ask  them  to  uphold  it 
in  his  behalf? 

Again,  the  contract  provided  that  Brigham  and  Torpin  should  have 
the  possession  of  the  cattle,  should  keep  them  in  the  vicinity  of  Dry 
creek,  and  should  not  dispose  of  or  remove  them  without  the  consent  of 
the  firm.  Now,  Birks'  payment  may  be  regarded  in  two  lights:  First,  as 
the  act  of  the  partnership  in  paying  for  the  feeding,  and  in  thus  discharg- 
ing any  lien  thereon,  in  which  light  it  would  operate  to  remove  all  lim- 
itations upon  French's  title  and  right  of  possession;  or,  secondly,  as  the 
act  of  a  stranger  to  the  contract,  in  which  event,  as  Brigham  and  Torpin 
vduntarily  received  their  pay,  and  thus  waived  their  right  of  possession 
and  defense  to  the  action,  the  contract  was  broken,  because  they  aban- 
doned the  duty  of  keeping  and  feeding  theSbattle,  and  consented  to  their 
disposal  and  removal.  The  act  of  the  officer  in  removing  the  cattle 
might  not  have  been  a  breach  of  the  contract,  but  when  they  elected  to 
receive  the  money,  and  forbore  to  defend,  they  ratified  his  act,  and  put 
an  end  to  the  contract.  The  owner  of  the  cattle  had  a  right  to  insist  that 
they  should  keep  and  feed  the  cattle;  it  was  not  a  duty  they  could  turn 
over  to  any  one  else.  He  had  a  right  to  insist  that  they  should  neither 
dispose  of  nor  remove  the  cattle;  and  while  the  act  of  tiie  officer  might 
not  be,  in  the  first  place,  their  act,  nor  one  for  which  they  were  responsi- 
ble, yet  the  settlement  with  Birks  was  their  act,  and  operated  to  ratify 
and  ccmfirm  the  prior  removal  by  the  officer.  In  whichever  light,  then, 
we  regard  the  act  of  Birks,  it  destroyed  any  adverse  right  of  possession 
arising  from  the  oontraot.  As  a  partner,  his  payment  discharged  the 
lien  and  right  of  possession;  as  a  stranger,  his  takix^  possession  and  re- 

'  moval'of  Uie  cattle  was  forbidden  by  the  contract. 
*247    These  are  the  two  substantial  and  fundamental  questions  *in  the 
case,  and  in  their  decision  we  see  no  error.     Otiier  matters  will 
be  briefiy  noticed. 

The  contract  of  sale,  though  made  on  Sunday,  was  valid.  Our  stat- 
ute simply  prohibits  labor  on  that  day.  Johnson  v.  Brown,  13  Kan. 
*529;  Bloom  v.  Richard,  2  Ohio  St.  387.  The  testimony,  however, 
seems  to  indicate  that  the  sale  was  not  finally  consummated  on  Sunday, 
but  still  we  think  the  question  entirely  immaterial. 
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So  Ihr  as  respects  the  question  of  the  applicatioii  of  partneiship  fonds 
to  the  separate  private  account  of  one  partner,  the  instructions  of  the 
court  seem  to  have  been  fall  and  exfdidt;  and  the  testimony  seems  to 
show  that,  while  Lyman's  account  with  French  was  in  his  own  name,  it 
was  really  a  partnership  account,  and  simply  kept  in  his  name  for  oon- 
venience. 

So  far  as  the  various  errors  alleged  in  the  admission  or  rejection  of 
testimony  are  concerned,  it  is  enough  to  say  that  the  rulings  were  correct, 
or  the  errors  not  of  sufficient  moment  to  justify  a  reversal  of  the  judg- 
ment. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Geobgb  R.  T.  Roberts  v.  Board  of  Ck).  Ck)M'RS  of  Brown  Co. 

,      July  Term,  187$. 

1.  Boads  and  Highways :  Damages.  A  jury,  in  assessing  the  damages 
sustained  by  a  land-owner  by  reason  of  the  establishment  of  a  public  road 
•  across  his  land,  cannot  take  into  consideration,  for  the  purpose  of  reduc- 
ing liis  damages,  all  canvenienoes  and  ben^U  accruing  to  him  by  reason 
of  the  location  of  the  road,  but  only  such  conveniences  and  benefits  as 
are  direct  and  special  as  t^him  and  his  land,  and  such  as  are  the  direct, 
certain,  and  proximate  result  of  the  establishment  of  the  road.  They 
cannot  take  into  consideration  such  conveniences  and  benefits  as  are  re- 
ceived by  him  in  common  with  the  whole  community. 

«248    *2. :  Measure  of  Damages.    Increased  value  of  the  land  may 

often  be  taken  into  consideration  in  fixing  the  amount  of  the  damages 
sustained  by  the  owner  thereof  in  laying  out  and  establishing  roads.  But 
this  can  be  done  only  where  such  increased  value  arises  from  some  direct, 
special,  and  proximate  cause,  such  as  the  draining  of  the  land,  or  build- 
ing bridges  across  streams  running  through  the  land,  or  making  some 
other  valuable  improvement  on  or  near  the  land,  by  means  of  which  the 
owner  will  be  enabled  to  enjoy  his  land  with  greater  advantage.  In> 
creased  value,  founded  merely  upon  increased  facilities  for  travel  and 
transportation  by  the  public  in  general,  is  not  the  kind  of  increased  value 
whidi  may  be  taken  into  consideration  for  the  purpose  of  reducing  the 
damages  to  be  awarded  to  the  land  owner.^  [Trosper  v.  C!ounty  of  Sa- 
line, 27  Kan.  893;  Central  Branch  U.  P.  R.  Ck>,  v.  Andrews,  80  Kan. 
594;  S.  0.  2  Pac.  Rep.  677.] 

8.  Evidence:  Damages:  Opinion  of  Witness.    As  a  general  rule,  the 
opinion  of  a  witness  as  to  the  amount  of  damages  which  the  land-owner 

^See  Ashbrlesh  v.  Oakdale  Town  Sup'rs,  (Minn.)  9  N.  W.  Rep.  80.  As  to  the 
consideration  of  benefits  arising  from  the  construction  of  railroads  in  the  com- 
putation of  damages,  see  Britton  v.  Des  Moines,  O.  &  S.  R.  Co.,/(Ipw«,)  18  N.  W. 
Kep.  710;  Fremont.  E.  &  M.  V.  R.  Co.  v.  Whalen,  (Neb.)  10  N.  W.  Rep.  491;  Same 
V.  Lamb,  (Neb.)  10  N.  W.  Rep.  493;  Same  v.  Ward,  (Neb.)  10  N.  W.  Rep.  624;  Piatt 
V.  Pennsylvania  Co.,  (Ohio,)  IN.  £.  Rep.  4d0. 
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stzstainB  by  reason  of  the  establiahment  of  a  public  road  across  his  land, 
is  not  admissible  as  evidence.  [Central  Branch  U.  P.  R.  Co.  v.  Twine, 
28  Kan.  590;  Leavenworth,  T.  &  S.  W.  By.  <5o.  v.  Paul,  28  Kan.  820.] 

4.  Damages:  Evidenoe:  Boads  and  Highways.  A  land-owner  is  not 
necessarily  damaged  to  the  full  value  of  his  land  covered  by  a  public  road, 
even  if  he  has  not  received  nor  will  receive  any  benefit  of  any  kind  what- 
ever from  the  establishment  of  the  road;  for  the  public,  by  laying  out 
and  establishing  the  road,  does  not  become  the  owner  of  the  land  covered 
by  the  road,  but  acquires  only  an  easement  therein,  and  the  land-owner 
himself  still  remains  the  owner  of  the  fee,  and  of  everything  connected 
with  the  land  not  necessarily  for  the  public  use.  It  is  proper,  however, 
in  many  cases,  and  perhaps  indispensably  necessary  in  some,  to  introduce 
evidence  showing  the  value  of  the  land;  and,  as  to  such  value,  compe- 
tent witnesses  may  express  their  opinion. 

Error  from  Brown  district  court. 

Action  by  Boberts  against  the  board  of  county  commissioners  of  Brown 
county  to  recover  damages  alleged  to  have  been  caused  by  the  location 
and  establishment  of  a  public  road.  Trial  at  April  term,  1877,  of  the 
district  court,  and  verdict  and  judgment  for  defendant. 

James  JPfafloon,  for  plaintiff. 

C  E.  Berry ^  Co.  Atty*.,  for  defendant. 

VaIiBMTins,  J.  The  proceedings  in  this  oaae  arose  out  of  the  lo- 
*249  cation  and  establishm^it  of  a  public  road .  The  road  '*'was  located 
along  the  west  line  of  the  plaintiff's  land,  and  he  daimed  dam- 
ages therefor.  No  damages,  however,  were  awarded  to  him,  and  in  the 
district  court  judgment  was  rendered  against  him  for  costs.  He  seeks 
to  reverse  that  judgment  for  the  following  alleged  errors,  to- wit:  Errors 
of  the  court  in  admitting  testimony;  errors  in  giving,  refusing,  and  mod- 
ifying instruotions;  errors  in  giving,  refusing,  and  modifying  special 
questions  submitted  to  the  jury  for  them  to  make  special  findings  upon; 
and  error  in  overruling  the  plidntiff's  motion  for  a  new  trial. 

At  the  trial  the  plaintiff  introduced  his  evidence,  which  showed  that 
the  road  occupied  8  7-11  acres  of  his  land;  that  the  land  was  worth  from 
$20  to  $27.50  per  acre;  that  the  plaintiff  would  have  to  build  about  a  half 
mile  of  extra  fence  by  reason  of  the  road;  that  he  had  never  traveled  the 
road;  and  that  the  road  was  and  would  be  of  no  use  or  benefit  to  him. 
The  defendant  then  introduced  its  .testimony.  It  asked  the  first  witness 
the  following  question,  to-wit:  '^  What,  in  your  opinion,  was  the  damage 
to  plauitiff  by  the  laying  out  of  this  road?"  It  asked  three  other  wit- 
nesses substantially  the  same  question.  The  answer  of  the  first  witness 
was  as  follows:  "In  my  opinion,  the  plaintiff  was  not  damaged  any  by 
the  laying  out  of  the  road.  The  benefits  to  the  land  were  equal  to  the 
damage  done  by  the  laying  out  of  the  road.'!  The  second  witness  an- 
swered: '^In  my  opinion,  plaintiff's  land  was  not  injured  any  by  the  lay- 
ing out  of  this  road."  The  third  witness  answered:  "In  my  opinion,  he 
was  not  dami^ed  anything."  And  the  fourth  witness  answered:  "la 
my  opinion,  the  plahitiff  was  not  dami^d  anything  by  the  laying  oxa 
this  road."    These  questicms  were  all  objected  to  upon  the  ground  that 
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it  was  asking  the  opinion  of  the  witnesses  concerning  condosions  which 
it  was  the  province  of  the  jury  to  determine.  The  court  overruled  the 
objection,  saying  each  time  substantially  as  follows:  '^The  witness  may" 
answer  the  question.  The  plaintiff  may  cross-examine  as  to  how  he 
comes  to  the  conclusion.''  The  plaintifiP  each  time  excepted  to 
"^250  the  ruining  of  the  court.  The  plaintiff  cross-examined  each  of 
said  witnesses,  and  each  of  them  showed,  by  his  evidence  on  cross- 
examination,  that  he  founded  his  opinion  that  Ihe  plaintiff  was  not  dam- 
aged upon  the  supposed  increase  in  the  value  of  the  plaintiff's  land  caused 
by  the  increased  facilities  for  public  travel  and  transportation;  and  not 
one  of  the  witnesses  stated  or  showed  that  the  plaintiff  received  any  di- 
rect or  special  benefit  from  the  location  of  the  road,  or  that  he  received 
any  benefit  different  in  kind  from  that  received  by  the  other  members  of 
that  community;  nor  was  any  such  evidence  introduced  on  the  trial. 
This  was  substantially  all  the  evidence  in  the  case. 

The  court  then  gave,  among  others,  the  following  instruction  to  the 
jury,  to-wit:  "  The  court  instructs  the  jury  that  all  conveniences  and  ben- 
efits are  a  proper  subject  for  the  jury  to  take  into  consideration  in  ar- 
riving at  a  proper  conclusion  as  to  what  damages  shall  be  allowed  to  the 
plaintiff." 

The  court  refused  to  give  the  following  instructions  asked  for  by  the 
plaintiff,  to-wit:  ''The  court  instructs  the  jury  that  benefits  accruing 
to  the  land  irom  which  the  road  is  taken,  must  be  such  as  are  not 
enjoyed  by  the  community  in  general,  such  as  the  draining  of  the  bal- 
itnce  of  the  land  by  the  road  laid  out."  ''The  court  instructs  you  that 
general  benefits  are  such  as  increased  facilities  for  travel,  increased  value 
of  land  in  the  community  in  general,  etc.,  which  are  to  be  excluded." 

The  court  refused  to  direct  the  jury  to  find  upon  the  following  among 
other  particular  questions  of  fact  stated  in  writing  by  the  plaintiff,  and 
requested  by  him  to  be  submitted  to  the  jury  for  them  to  find  upon,  to- 
wit:  "What  benefit,  if  any,  did  the  plaintiff  receive  in  common  with 
the  public  by  the  laying  out  of  the  road?"  "What  benefit,  if  any,  did 
the  plaintiff  receive  by  the  laying  out  qf  the  road  which  was  special  to 
him,  and  which  the  public  did  not  enjoy?"  '*  What  was  the  full  amount 
of  benefit  sustaind  by  the  plaintiff  by  the  laying  out  of  the  road  in  ques- 
tion?" 

The  court,  however,  did  submit  to  the  jury  the  following  questions, 
and  the  jury  answered  thereto  as  follows: 
'*'251    "*"' What  was  the  value  of  the  land  taken  in  this  case,  based  on  the 
fair  market  value  of  the  land  at  the  time  of  the  taking?  Answer. 
Seventy-two  dollars  and  seventy-two  cents." 

"  Did  the  balance  of  the  land  of  plaintiff  suffer  any  decline  in  value  by 
the  laying  out  of  the  road?    A,  No." 

"What  benefit,  if  any,  did  the  plaintiff  receive  by  the  laying  out  of  the 
road  which  was  special  to  him  and  to  the  farm  through  which  the  road 
runs?  If  any  such  benefit  is  caused,  state  the  money  value  of  such  ben- 
efit.   A,  Seventy-two  dollars  and  seventy-two  cents,^ 

The  jury  also  found  a  general  verdict  in  feyor  of  the  defendant  and 
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against  the  plaintiff.  The  plaintiff  then  moved  the  court  for  a  new  trial, 
uponvariouB  grounds;  but  the  court  overruled  the  motion,  and  rendered 
judgment  in  favor  of  the  defendant  and  against  the  plaintiff,  for  oosts, 
as  already  stated. 

We  think  the  court  below  erred  in  several  particulars;  but  all  the 
errors  probably  arose  from  the  erroneous  opinion  seemingly  entertained 
by  the  court  ^^that  aU  carweiiiences  and  herufits  are  proper  subjects  for  the 
jury  to  take  into  consideration  in  arriving  at  a  proper  conclusion  as  to 
what  damages  should  be  allowed  to  the  plaintiff."  Now,  **all  conven- 
iences and  benefits"  are  not  proper  subjects  for  the  jury  to  consider  in 
awarding  damages  to  a  land-owner  who  is  seeking  damages  for  supposed 
injuries  to  his  land,  claimed  to  have  been  caused  by  the  location  of  a 
road  over  his  premises.  It  has  already  been  decided  by  this  court  that, 
'4n  the  appropriation  of  the  right  of  way  for  a  public  road,  the  public 
has  a  right,  in  the  absence  of  any  special  statutory  or  constitutional  re- 
strictions, to  reduce  the  damages  to»be  awarded  to  the  land-owner  by 
the  amount  of  benefits  which  inure  to  him  as  the  direct  and  ipedal  result 
of  the  proposed  road,  but  noi  by  amy  which  ^  recewes  m  common  with  the 
ted  of  Ae  publicy^'  (County  of  Pottawatomie  v.  O'Sullivan,  17  Kan.  58;) 
that  is,  the  benefits  which  may  be  taken  into  consideration  for  the  pur- 
pose of  reducing  the  damages  to  be  awarded  to  the  land-owner 
*252  are  such  as  are  direct  and  special  *as  to  him  aiid  his  land,  and 
not  such  as  are  received  in  common  by  the  whole  community; 
imd,  with  reference  to  cause  and  effect,  they  are  such  as  are  direct,  cer- 
tain, and  proximate,  and  not  such  as  are  indirect,  contingent,  or  remote. 
It  is  true  that  increased  value  of  the  land  is  often  taken  into  consideration 
in  fixing  the  amount  of  the  damages;  but  this  is  done  only  where  such 
increased  value  arises  firom  some  direct,  special,  and  proximate  cause, 
such  as  the  draining  of  the  land,  or  building  bridges  across  streams  run- 
ning through  the  land,  or  making  some  other  valuable  improvement  on 
or  near  the  land,  by  means  of  which  the  owner  will  be  enabled  to  enjoy 
his  land  with  greater  advantage.  That  is,  the  increased  value  must  be 
founded  upon  something  which  affects  the  land  itself  directly  and  prox- 
imatdy .  It  must  be  founded  upon  something  which  increases  the  actaai 
or  usable  veixxe  of  the  land,  as  well  as  the  market  or  salable  value  thereof, 
and  not  such  as  increases  merely  the  market  or  salable  value  alone.  In- 
creased value,  founded  upon  merely  increased  facilities  for  travel  and 
transportation  by  the  public  in  general,  is  not  the  kind  of  increased 
value  which  may  be  taken  into  consideration  in  redudug  the  damages 
to  be  awarded  to  the  land-owner.  That  kind  of  increased  value  is  too 
indirect  and  too  remote  from  the  original  cause,  which  cause  is  the  lay- 
ing out  of  the  road.  Besides,  it  is  a  kind  of  increased  value  which  is 
common  to  the  whole  community  in  general,  and  to  each  individual 
thereof  to  a  greater  or  less  extent;  and  it  has  no  relation  to  the  use  of  the 
.  land  as  land,  but  it  is  merely  an  increased  market  value  founded  upon 
^he  extraneous  drcumetance  of  increased  fieicilities  for  public  travel  and 
tmnsportation.  Upon  the  question  of  setting  off  benefits  against  damages, 
we  would  refer  to  the  following  authorities,  to- wit:    James  River  &  Kan- 
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awha  Co.  v.  Turner,  9  Leigh,  818;  Carpenter  v.  Landaff,  42  N.  H. 
218;  Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  292;  Dickenson  v.  Fiich- 
burg,  18  Gray,  546;  Dwight  v.  County  of  Hampden,  11  Cush.  204; 
Little  Miami  R.  Co.  v.  CoUett,  6  Ohio  St.  182;  Cleveland  &  P.  B.  Co. 

V.  Ball,  5  Ohio  St.  569. 
'*'258    *It  must  be  remembered  that  in  the  present  case  other  public 

roads  were  established  along  other  sides  of  the  plaintiff's  land,  and 
that  he  had  no  use  for  the  one  for  the  establishment  of  which  he  now 
dairas  damages. 

From  the  foregoing  views  we  think  it  will  now  be  apparent  that  the 
court  below  committed  error  in  the  following  among  other  particulars: 

1.  The  court  committed  error  in  permitting  said  questions  to  be  put 
to  said  witnesses.  As  a  general  rule,  the  opmion  of  a  witness  as  to  the 
amomit  of  damages  which  the  land-owner  sustains  by  reai»on  of  the  estab- 
lishment of  a  public  road  across  his  land  is  not  admissible  as  evidence. 
Atlantic  &  G.  W.  R.  Co.  v.  Campbell,  4  Ohio  St.  588;  Qeveland  <fe  P. 
R.  Co.  V.  Ball,  5  Ohio  St.  568;  Sedg.  Dam.  590.  If  it  had  been  pre- 
viously shown  that  there  were  no  benefits  or  damages  except  such  as  were 
special,  direct,  and  proximate,  then  possibly  the  questions  might  have 
been  asked,  but  such  was  not  the  case.  On' the  contrary,  it  had  pre- 
viously been  shown  that  the  only  benefits  received  by  tlie  plaintiff,  if 
he  received  any,  were  such  as  were  common  to  the  whole  community, 
and  were  indirect  and  remote.  The  answers  of  the  witnesses,  therefore, 
included  matters  not  proper  to  be  considered  by  the  jury. 

2.  The  court  also  erred  in  instructing  the  jury  "that  all  conveniences 
and  benefits"  were  proper  subjects  to  be  considered  by  the  jury,  for  rea- 
sons already  stated  in  this  opinion. 

3.  The  court  also  erred  in  overruling  the  motion  for  a  new  trial,  for 
reasons  already  given.  The  new  trial  should  have  been  granted  on  the 
ground  of  previous  errors  committed  by  the  court,  and  also  on  the  ground 
that  the  verdict  was  not  sustained  by  sufi&cient  evidence.  There  was  do 
evidence  showing  that  the  plaintiff  was  benefited  directly,  specially,  and 
proximately  $72.72,  or  any  other  amount. 

4.  There  are  other  rulings  of  the  court  below  complained  of,  but  we 
do  not  think  that  it  is  necessary  to  make  any  special  comment  upon 

them. 
*254  5.  The  plaintiff  is  not  necessarily  damaged  to  the  full  *value  of 
the  land  covered  by  the  road,  even  if  he  has  not  received  nor  will 
receive  any  benefit  of  any  kind  whatever  by  reason  of  the  road ;  for  the 
public,  by  laying  out  and  establishing  the  road,  does  not  become  the 
owner  of  the  land  covered  by  the  road,  but  acquires  only  an  easement 
in  the  land,  and  the  land-owner  himself  still  remains  the  owner  of  the 
fee,  and  of  everything  connected  with  the  land  not  necessary  for  the 
public  use.  County  of  Shawnee  v.  fieckwith,  10  Kan.  *608.  It  is 
proper,  however,  in  many  cases,  and  perhaps  indispensably  necessary 
in  some ,  to  introduce  evidence  showing  the  value  of  land ;  and ,  as  to  such 
value,  competent  witnesses  may  express  their  opinions. 
(All  the  justices  concurring.) 


SEAMAN  V.  HUFFAKEB.  191 

Gj&orqe  C.  T.  Seaman  v.  T.  S.  Huffaxer  and  others. 

July  Term,  1878. 

Pftrtnership:  Mortgages.  H.  and  M.,  as  partners,  owned  certain  personal 
and  reial  property.  M.,  by  a  written  contract,  sold  all  his  interest  therein 
to  H. ;  H.  agreeing  to  pay  therefor  all  the  partnership  debts  and  $1,500 
to  M.  H.  took  immediate  and  exclusive  possession  of  all  the  property, 
and  M.  abandoned  the  same.  H.  then  mortgaged  the  real  estate  to 
Z.,  to  secure  a  partnership  debt.  Afterwards  Z.  obtained  a  judgment 
against  H.  on  the  mortgage  and  for  the  said  debt,  and  for  the  sale  of  the 
mortgaged  property  to  pay  said  debt.  Afterwards  S.  became  the  owner  of 
said  judgment,  and  all  of  Z.^s  interests  therein.  Afterwards  S.,  in  order 
to  preserve  his  own  lien  on  said  mortgaged  property,  paid  certain  taxes 
thereon,  which  taxes  were  a  lien  thereon.  Held  that,  although  the  legal 
title  to  said  mortgaged  property  may  have  been  and  may  still  be  in  H. 
and  M.  conjointly,  yet  that  H.,  when  he  mortgaged  said  property,  was 
the  undoubted  equitable  owner  thereof;  that  be  bad  a  right  to  mortgage 
the  same  to  secure  the  payment  of  said  partnership  debt,  and  that  the 
plaintiff,  S.,  may  now  have  judgment  against  both  H.  and  M.,  decreeing 
that  said  morl^ged  property  l^  sold  to  pay  said  partnership  debt,  and 
also  to  pay  said  taxes.^ 

*255    *Error  from  Lyon  district  court. 

Action  brought  in  the  district  court  of  Morris  county,  by  Seaman 
against  Huffaker  and  two  others,  defendants.  At  the  April  term,  1876, 
of  the  district  court  of  Morris  county,  the  place  of  trial  was  duly  changed 
to  Lyon  county.  Trial  at  March  term,  1877,  of  the  district  court,  and 
findings  and  judgment  for  defendants. 

GiMi  &  Ibrde,  for  plaintifif. 

Ruggles^  Scott  &  LynUy  for  defendants. 

Valentine,  J.  This  was  an  action  brought  by  Seaman  against  HufiP- 
aker  and  wife  and  McMillan  to  modify  a  certain  judgment,  and  to  have 
certain  taxes  paid  by  plaintiff  declared  to  be  a  lien  on  certain  real  estate. 
It  seems  that  on  November  1, 1869,  Huffaker  and  wife  executed  a  mort- 
gage to  Zinn,  Aldrich  &  Co.  on  lot  16,  block  8,  in  the  city  of  Council 
Grove,  Kansas,  to  secure  the  payment  of  seven  certain  promissory  notes; 
that  on  November  28,  1870,  Zinn,  Aldrich  &  Co.  obtained  a  judgment 
on  these  notes  and  mortgage  against  Huffaker  and  wife  for  $2,875.08, 
and  costs,  and  for  a  sale  of  the  mortgaged  property.  Afterwards  the 
plaintiff,  Seaman,  became  the  owner  of  said  judgment,  and  of  all  the 
rights  of  Zinn,  Aldrich  &  Co.  connected  therewith.  Afterwards  the 
plaintiff  ascertained  that  the  only  interest  which  Huffaker  and  wife  ever 
bad  in  said  mortgaged  property  was  as  follows:  The  legal  title  to  the 
south  110  feet  of  said  lot  was,  at  the  time  said  mortgage  was  given,  and 
afterwards,  in  ^James  W.  McMillan  and  Thomas  S.  Huffaker,  partners 
under  the  firm  name  of  J.  W.  McMillan  &  Co.,"  and  neither 
*256    Huffaker  and  wife  nor  McMillan  ever  had  any  inteirest  in  '''the 

^See  Frye  v.  Sanders,  ante,  *26,  and  note. 
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other  portion  of  said  lot.  Huffaker  was  in  the  possession  of  the  said 
south  1 10  feet  of  said  lot,  and  was  the  equitable  owner  of  the  whole  of 
said  110  feet.  After  the  plaintifiP  became  the  owner  of  said  judgment, 
he  paid  taxes  on  said  110  feet,  amounting  to  $2,269.96.  The  subject  of 
this  action  was  to  have  said  judgment  so  modified  as  to  make  it  a  lien 
upon  only  said  110  feet,  and  also  to  have  said  taxes  declared  to  be  a  li  ]> 
on  said  110  feet,  and  to  have  it,  and  it  only,  sold  to  satisfy  said  judg- 
ment and  costs,  and  to  pay  said  taxes. 

The  case  waa  tried  in  the  court  below  by  the  court  without  a  jury,  and 
the  court  made  the  following  findings  of  fact  and  conclusions  of  law,  to- 
wit: 

"(1)  That  on  the  twenty-eighth  day  of  November,  1870,.  in  the  dis- 
trict court  of  Morris  county,  Kansas,  the  firm  of  Zinn,  Aldrich  &  Ck>. 
(mentioned  in  plaintiff's  petition)  duly  obtained  a  judgment  against  the 
defendant  T.  S.  Huffaker  for  the  sum  of  $2,875.08,  with  $10.30  costs, 
with  interest  at  the  rate  of  10  per  cent,  per  annum  till  paid,  and  also  the 
foreclosure  of  a  mortgage  given  by  the  defendants  T.  S.  and  Eliza  Huf- 
facker  to  secure  the  payment  of  the  notes  upon  which  said  judgment  was 
rendered  upon  the  following  real  estate  in  Morris  county,  Kansas,  to-wit^ 
lot  No.  16,  in  block  No.  8,  in  Council  Grove. 

"(2)  That  on  the  third  day  of  February,  1871,  the  said  firm  of  Zinn, 
Aldrich  &  Co.  were  duly  adjudged  bankrupts  by  the  district  court  of 
the  United  States  for  the  Southern  district  of  New  York;  that,  during 
the  pendency  of  said  bankruptcy  proceedings,  one  John  H.  Wyman  was 
duly  appointed  trustiCe  of  said  bankrupts,  and  immediately  qualified  and 
entered  upon  the  discharge  of  the  duties  of  this  trustee  as  required  by 
law. 

^'(3)  That  said  bankrupts,  Zinn,  Aldrich  &  Co.,  did,  on  the  third  day 
of  February,  1871,  duly  assign  and  transfer  to  said  trustee  all  their 
estate  and  effects,  including  the  judgment  aforesaid. 

"(4)  That  on  the  twenty-first  day  of  April,  1873,  the  said  John  H.  Wy- 
man, as  such  trustee,  did,  for  a  valuble  consideration,  duly  sell  and  as- 
sign said  judgment  to  the  plaintiff  in  this  action. 

"(5)  That  said  plaintiff  has,  ever  since  said  twenty-first  day  of  April, 
1873,  been  and  still  is  the  owner  and  holder  of  the  judgment. 
*257     *"(6)  That  on  the  eighteenth  day  of  November,  1871,  there  was 
paid  by  the  defendant  T.  S.  Huffaker,  to  apply  on  said  judg- 
ment, the  sum  of  $600. 

"(7)  That  between  the  sixth  day  of  February,  1871,  and  the  twenty- 
ninth  day  of  June,  1874,  eight  several  orders  of  sale  were  duly  issued 
upon  said  judgment,  and  placed  in  the  hands  of  the  sheriff  of  said  Morris 
county,  and  each  and  all  of  them  by  him  duly  returned  unsatisfied  for 
want  of  bidders. 

^'(8)  That  the  accruing  costs,  by  reason  of  said  orders  of  sale,  amount 
to  the  sum  of  $166.65. 

"(9)  That  the  defendants  T.  S.  and  Eliza  Huffaker  permitted  llO 
feet  off  the  south  end  of  said  lot  No.  16  to  be  sold  ifor  delinquent  taxes  on 
the  second  day  of  May,  1871,  for  the  sum  of  $272.35]  that  the  purchaser 
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at  said  tax  sale  paid  the  taxes  on  said  110  feet  for  the  yean  1871, 
1872,  and  1873;  that  said  110  feet  was  a  part  of  the  piemises  upon 
which  the  said  judgment  of  Zann,  Aldrich  &  Ck>.  was  adjudged  to  be  a 
lien,  and  the  only  portion  of  said  lot  16,  block  8,  that  either  said  Huf- 
fiiker  or  said  McMillan  ever  owned,  or  ever  had  any  interest  in,  was  said 
110  feet  off  of  the  south  end  of  said  lot  16. 

'^(10)  That  on  the  seventh  day  of  April,  1874,  this  plaintiff,  to  pro- 
tect his  lien  on  said  premises,  and  in  order  to  prevent  the  same  from 
going  to  tax  deed,  redeemed  said  premises  from  said  sale  by  paying  the 
county  treasurer  of  said  Morris  county  the  sum  of  $2,269.96,  that 
amount  being  necessary  to  redeem  from  said  sale;  that  during  the  year 
1868,  and  until  some  time  in  the  month  of  September,  1869,  the  defend- 
ants T.  S.  Huffaker  and  J.  W.  McMillan  were  partneis,  doing  business 
under  the  firm  name  of  J.  W.  McMillan  &  Co.,  engaged  in  the  general 
mercantile  business  in  Council  Grove,  Morris  county,  Kansas. 

'^11)  That  some  time  in  the  month  of  September,  1869,  the  said  de- 
fendant T.  S.  Huffaker  purchased  the  entire  interest  of  J.  W.  McMillan 
in  the  property  of  said  partnership,  which  consisted  in  a  large  amount 
of  dry  goods,  groceries,  and  general  merchandise,  and  also  the  premises 
aforesaid,  to-wit,  110  feet  off  of  the  sdnth  end  of  lot  No.  16;  that  said 
McMillan's  interest  was  an  equal  undivided  half  of  all  of  said  property. 

^'(12)  That  the  conditions  of  said  sale  were,  substantially,  that  the 
the  said  Huffaker  was  to  assume  and  pay  all  the  debts  and  liabilities  of 
the  firm  of  J.  W.  McMillan  &  Co.,  including  the  debts  and  liabilities  of 
J.  Spencer  &  Co.,  of  whom  the  firm  of  J,  W.  McMillan  &  Co.  were  the 
successors  in  business,  and  to  further  pay  the  said  McMillan  the  sum  of 

$1,500. 
*258  *"(13)  That,  at  the  time  of  the  purchase  of  McMillan's  interest  in 
said  partnership  property  by  said  Huffaker,  all  the  goods,  wares, 
and  merchandise  were  turned  over  to  said  Huffaker,  inc)uding  the  south 
110  feet  of  said  lot  No.  16,  who  has  ever  since  remained  in  the  actual  pos- 
session of  and  exercised  entire  and  exclusive  control  over  said  premises, 
and  has  not  at  any  time  since  accounted  to  McMillan  for  any  rents,  nor 
has  McMillan  paid  any  taxes,  on  said  premises,  or  demanded  the  pay- 
ment of  any  rent,  nor  has  he  exercised  any  acts  of  ownership  or  control 
over  said  premises  since  the  time  of  said  sale. 

'^(14)  That  the  consideration  for  the  notes,  and  the  mortgage  given  to 
secure  their  payment,  and  upon  which  the  said  judgment  of  Zinn,  Aid- 
rich  &  Co.  was  obtained  against  the  defendants  T.  S.  Huffaker  and  Eliza 
Hufiaker,  was  for  goods,  wares,  and  merchandise  purchased  of  said  Zinn, 
Aldrich  &  Go.  by  the  said  firms  of  J.  Spencer  &  Go.  and  J.  W.  McMil- 
lan &  Co.,  before  the  dissolution  of  said  partnerships,  and  was  a  part  of 
the  debts  and  liabilities  which  the  said  Huffiiker  agreed  to  assume  and 
pay. 

'*(16)  That,  at  the  time  of  the  purchase  by  Huffaker  of  the  interest 
of  McMillan  in  the  partnership  property,  the  said  firm  of  J.,  W«  McMil- 
lan &  Co.  had  and  were  seized  of  a  dear  and  connected  title  in  fee-simple 
V.21K— 18 
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from  the  United  States  to  the  south  110  feet  of  lot  No.  16,  block  8  afore- 
said, and  that  said  title  appeared  of  record  in  the  office  of  register  of 
deeds  of  said  Morris  county  at  the  time  of  the  execution  of  the  mortgage 
in  question. 

"(16)  That  the  said  Hufifaker  has  never  paid,  or  caused  td  be  paid, 
all  the  debts  and  liabilities  of  said  firms  of  J.  Spencer  &  Oo.  and  J.  W. 
McMillan  &  Co.,  nor  has  he  paid  or  caused  to  be  paid  all  of  the  said 
sum  of  $1,500  to  the  said  J.  W.  McMillan. 

"(17)  That  the  said  J.  W.  McMillan  has  never  executed  to  said  T.  S. 
Huffaker  any  conveyance  in  writing  of  his  interest  in  said  south  110  feet 
of  said  lot  No.  16. 

"(18)  That  the  agreement  between  said  T.  S.  Hufiaker  and  said  J.  W. 
McMillan,  for  the  purchase  and  sale  of  McMillan's  interest  in  said  part- 
nership property  of  J.  W.  McMillan  &  Co.,  was  in  writing. 

"(19)  That  said  T.  S.  Huffaker  never,  at  any  time,  owned  any  inter- 
est in  said  lot  No.  16,  save  and  except  that  part  described  as  being  the 
south  110  feet  of  said  lot;  that,  at  the  time  of  the  execution  of 
*269  the  mortgage  in  question,  the  said  T.  S.  *Huffaker  was  the  owner 
of  one  equal  undivided  half  of  said  south  110  feet  of  said  lot  No. 
16,  block  8,  and  the  said  J.  W.'  McMillan  was  at  that  time  and  still  is 
the  owner  of  the  other  undivided  one-half. 

"(20)  That  there  is  now  remaining  due  and  unpaid  on  said  judg- 
ment of  Zinn,  Aldrich  &  Co.,  incltiding  interest  and  costs,  the  sum  of 
$4,069.03. 

"(21)  That  there  is  now  due  said  plaintiflf  for  money  paid  for  the  pur- 
pose of  redeeming  the  premises  in  controversy  from  tax  sale,  including 
interest  at  seven  per  cent,  per  annum,  the  sum  of  $2,701.84,  making  a 
total  sum  of  $6,770.87." 

Conclusions  of  law  based  upon  the  foregoing  facts: 

^^Mrst.  That  the  plaintiff  is  entitled  to  a  decree  so  modifying  the  judg- 
ment and  decree  obtained  in  the  district  court  of  Morris  county,  Ksmsas, 
on  the  twenty-eighth  day  of  November,  1870,  in  favor  of  Zinn,  Aldrich 
&  Co.,  and  against  T.  S.  and  Eliza  Huffaker,  ai^  to  make  such  judgment 
and  decree  a  lien  on  one  equal  undivided  half  of  the  south  110  feet 
of  lot  16,  in  block  No.  8,  instead  of  on  the  whole  of  said  lot  as  it  now 
stands. 

^^  Second,  That  the  defendant,  J.  W.  McMillan,  is  entitled  to  a  judg- 
ment and  decree  declaring  him  to  be  the  owner  of  the  equal  undivided 
one-half  of  the  south  110  feet  of  lot  No.  16,  in  block  8,  in  CSoimcil  Grove, 
Morris  county,  Kansas,  and  for  his  costs  herein." 

The  court  below  rendered  judgment  in  accordance  with  the  foregoing 
conclusions  of  law ;  that  is  to  say,  the  court  modified  the  former  judg- 
ment by  decreeing  that  it  should  be  a  lien  upon  only  the  undivided  half 
of  the  south  110  feet  of  said  lot  16,  instead  of  upon  the  whole  of  the  lot, 
as  the  judgment  was  formerly  rendered ;  and  the  court  rendered  judgment 
in  favor  of  McMillan,  and  against  the  other  parties,  for  the  other  undi- 
vided half  of  said  110  feet  of  said  lot,  and  for  costs;  and  the  court  did 
not  render  any  judgment  concerning  said  $2,269.96  taxes  paid  by  the 
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plaintiff,  but  lefL  tbe  plaintiff  to  loBe  the  same,  one-half  for  the  benefit 
of  Haffaker,  and  the  other  half  for  the  benefit  of  McMillian. 

The  foregoing  findings  of  fact  are  in  some  respects  more  fevorable  to 
McMillan  than  the  evidence  would  warrant ;  more  favorable  than  Mc- 
Millan, from  his  own  testimony,  would  seem  to  daim;  more  fa- 
*260  vorable,  we  suppose,  than  Huf  &ker  would  desire;  and  certainly 
more  favorable  than  the  plaintiff  would  desire.  McMillan's  de- 
fense in  the  court  below  was  made  by  the  same  attorneys  who  defended 
for  Huffaker.  Probably  Huf&ker,  now,  as  well  as  the  plaintiff,  would 
wish  to  have  that  part  of  the  judgment  of  the  court  below  which  awards 
to  McMillan  an  undivided  half  of  said  110  feet  of  said  lot  reversed,  and 
perhaps  McMillan,  from  his  own  testimony,  does  not  care.  Neither 
McMillan  nor  Huffaker  has  had  any  brief  filed  or  oral  argument  made 
in  this  court ;  hence  we  cannot  tell  just  what  either  of  them  would  desire 
at  the  present  time. 

From  the  evidence  it  appears  that  Hufhker  not  only  took  exclusive 
possession  of  said  south  110  feet  of  said  lot  16,  after  he  purchased  the 
interest  of  McMillan  therein,  but  he  also  expended  a  large  sum  of  money 
in  completing  the  building  thereon,  which  was  only  partially  completed 
when  he  purchased  the  same.  McMillan  had  notice  of  the  mortgage 
soon  after  it  was  executed,  (if  not  at  the  time  or  before,)  and  recognized 
it  as  a  valid  mortgi^  on  the  whole  of  said  110  feet  of  said  lot,  and  of- 
fered, by  letter,  to  purchase  the  mortgaged  premises  from  Zinn,  Aldrich 
&  Go.  while  they  still  held  the  mortgage,  and  before  the  present  plain- 
tiff, Seaman,  had  any  interest  therein,  and  while  McMillan  (as  well  as 
Hn&ker,  his  partner)  was  still  liable  for  the  debt  for  which  the  mort- 
gage was  given.  McMillan,  however,  may  still  be  liable  for  the  debt; 
for  no  one  can  tdl  from  the  evidence,  or  from  the  findings,  whether  the 
debt  as  to  McMillan  is  yet  barred  by  the  statute  of  limitations  or  not. 
The  evidence  shows  that  McMillan  was  absent  from  the  state,  but  whether 
all  tbe  time  or  not,  or  how  much  of  the  time,  the  evidence  does  not  show. 
It  is  not  certain  from  the  evidence  whether  Huffaker  paid  McMillan  all 
he  owed  him,  or  all  he  agreed  to  pay  him,  or  not.  If  anything  is  yet 
due,  however,  j&x)m  Huffaker  to  McMillan,  it  is  probably  only  a  very 
small  amount.  The  court  below  found,  in  its  sixteenth  finding,  that  Huff- 
aker had  not  paid  all  that  was  due  from  Huffaker  to  McMillan. 
*261  But  how  much  of  the  same  still  remains  unpaid  the  court  *did  not 
find.  All  of  the  latter  portion  of  the  nineteenth  finding  of  the 
court  below  is  merely  a  conclusion  from  the  other  facts  found  by  the 
court,  and  it  depends  for  its  correctness  solely  upon  the  question  whether 
the  other  fiicts,  as  a  matter  of  law,  would  give  to  McMillan  the  present 
title  to  an  undivided  half  interest  in  said  110  feet  of  said  lot,  absolutely 
and  unconditionally,  as  against  the  preserU  ploMUiff^  Seaman.  Huffaker, 
however,  has  no  right  to  complain  of  the  finding,  as  it  was  probably 
made  at  his  instance,  though  probably  Huffaker  did  not  want  such  a 
judgment  rendered  upon  it  as  was  actually  rendered  thereon.  Hnffaker 
probably  wanted  to  defeat  the  plaintiff,  but  did  not  want  McMillan  to 
reap  the  benefit  of  the  plaintiff's  defeat;  that  is,  he  wanted  to  prevent 
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the  plaintiff  from  selling  that,  portion  of  the  lot  which  he  claimed  that 
McMillan  owned,  bnt  he  did  not  want  the  court  to  render  a  judgment 
against  him,  (Huffaker,)  as  well  as  against  the  plaintiff^  decreeing  that 
McMillan  did  own  it,  and  giving  it  to  McMillan. 

But  taking  tli$  findinga  of  fact  just  as  they  are,  and  stiU  we  think  that 
the  court  below  erred  in  its  conclusions  of  law,  and  in  the  judgment  it 
rendered  thereon.  The  findings  of  fact  show  that  Huffaker  and  Mc- 
Millan were  partners;  that,  as  partners,  they  owned  said  real  estate  upon 
which  said  mortgage  was  afterwards  given,  as  well  as  certain  personal 
property;  that,  as  partners,  they  owed  said  debt  to  Zinn,  Aldrich  &  Co., 
for  which  the  mortage  was  given;  that  McMillan,  by  a  toriUen  contract, 
sold  all  of  his  interest  in  said  real  estate,  as  well  as  in  said  personal  prop- 
erty, to  Huffaker,  before  said  mortgage  was  given;  that  Huffaker  took 
immediate,  actual,  and  exclusive  possession  of  the  whole  of  the  property; 
that  McMillan  wholly  abandoned  the  same;  that  Huf&ker,  soon  after  his 
purchase,  mortgaged  the  property  to  Zinn,  Aldrich  &  Co.,  to  secure  the 
payment  of  said  partnership  debt;  that  McMillan  never  made  any  objec- 
tion thereto;  that  McMillan  was  liable  for  the  debt  at  the  time  said  mort- 
gage was  given,  and  perhaps  he  may  still  be  liable  therefor;  that 
'*'262  Huffaker  took  all  the  partnership  prop'*'erty,  and  was  to  pay  all 
the  partnersliip  debts;  that,  although  Huffsiker  was  to  pay  Mc- 
Millan $1 ,500  for  his  partnership  interest,  yet  the  findings  do  not  state 
or  show  that  there  was  any  agreement  or  understanding  between  the  par- 
ties that  Huffaker  should  forfeit  his  interest  in  the  partnership  property 
sold  to  him  under  any  circumstances  whatever,  or  tiiat  McMillan  should 
have  any  lien  thereon  under  any  circumstances  whatever;  that,  although 
Huffaker  may  have  failed  to  pay  some  portion  of  that  debt  and  of  the 
partnership  debts,  yet  what  amount  of  either  is  yet  due  is  not  shown. 
So  far  as  the  findings  show,  the  debt  to  Zinn,  Aldrich  &  Co.  may  be  the 
only  one  of  the  partnership  debts  yet  remaining  unpaid,  and  the  indi- 
vidual debt  to  McMillan  may  have  all  been  paid  except  a  few  cents.  The 
plaintiff,  Seaman,  was  compelled  to  pay  said  taxes  in  order  to  preserve 
his  lien  on  said  real  estate.  From  the  foregoing  findings  we  think  it  fol- 
lows that,  at  the  time  said  mortgage  was  given,  Huffaker  was  the  equi- 
table owner  of  the  whole  of  the  said  110  feet  of  said  lot;  that  he  had  the 
legal  title  to  one  undivided  half  thereof;  and  that  McMillan  had  the  legal 
title  to  the  other  undivided  half;  or,  in  other  and  perhaps  more  appro- 
priate words,  Huffaker  was  the  real  owner  of  the  whole  of  the  property, 
and  Huffaker  and  McMillan  simply  held  the  legal  title  thereto  conjointly 
in  trust  for  the  use  and  benefit  of  Huffaker. 

We  suppose  it  will  not  be  questioned  that  the  equitable  owner  of  real 
estate  has  a  right  to  mortgage  the  same.  Jones  v.  Lapham,  16  Kan. 
*540,  *544 ;  Curtis  v.  Buckley,  14  Kan.  *449.  And,  generally,  he  will 
not  forfeit  his  equitable  estate,  unless  it  is  equitable  that  he  should  for- 
feit it,  or  unless  he  has  done  or  failed  to  do  some  act  for  which  it  was  agreed 
or  understood  that  he  should  forfeit  the  same.  Courtney  v.  Woodworth, 
9  Kan.  H4^ ;  Holcomb  v.  Dowell,  IS  Kan.  *878.  Also  partnership  debts 
have  priority  as  against  partnership  property  over  individuaL  debts;  and 
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this  real  estate  was  presumptively  placed  in  the  hands  of  Huffaker  for 
the  purpose  of  paying  the  partnership  debts ;  and  he  undoubtedly 
"^263  had  the  right  to  use  it  for  that  puipose.  Wilson  v.  ^Hunter,  14 
Wis.  688;  Mabbett  v.  White,  12  N.  Y.  448,  464;  Whitton  v. 
Smith,  Freem.  Ch/  (Miss.)  281 .  As  the  plaintiff  was  compelled  to  pay 
said  taxes  to  preserve  his  mortgage  lien,  he  may  now  have  Judgment 
against  the  land  therefor.  Standifb  v.  Norton,  11  Kan.  *218;  Sharp  v. 
Barker,  Id.  *881 ;  Waterson  v.  Devoe,  18  Kan.  223 ;  Opdyke  v.  Craw- 
ford, 19  Kan.  604.  And  upon  the  theory  that  the  property  was  in  con- 
troversy, that  McMillan  reaUy  claimed  to  own  the  undivided  half  thereof, 
and  supposing  that  McMillan  was  entitled  to  recover  such  undivided 
half  as  was  hdd  in  the  court  below,  still  the  plaintiff  should  recover  for 
the  taxes  he  paid,  and  have  them  declared  a  lien  upon  the  said  real  estate. 
Gen.  St.  1062,  §  186;  Laws  1876,  p.  97,  §  149. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded, 
with  the  order  that  judgment  be  rendered  in  favor  of  the  plaintiff  and 
against  the  defendants,  in  accordance  with  this  opinion. 

HoBTONi  C.  J. I  concurring.     Brbw£B,  J.,  not  sitting. 


Edwin  .Tucker  v.  C.  H.  Vandermare  and  another.' 

July  Term,  1878. 

1.  Possession:  Unrecorded  Deed.  A  person  in  actual  possession  of  real 
estate  under  an  unrecorded  deed  Is,  as  against  all  persons  who  have  act- 
ual notice  of  such  deed,  the  legal  and  absolute  owner  of  such  real  estate; 
and,  as  against  all  other  persons,  he  is  the  equitable  owner. 

% :  Notice:  Equitable  Interests.    All  persons  are  bound  to  take 

notice  of  all  equitable  interests  which  any  person  may  have  in  real  estate  of 
which  he  is  in  the  actual  possession.'  [McNeil  v.  Jordon,  28  Kan.  16; 
Utley  V.  Fee,  83  Kan.  690;  8.  0.  7  Pac.  Rep.  555.] 

3.  Attachment:  Iiegal  Title:  Equitable  Titld.  An  attachment  cannot 
be  made  to  operate  upon  a  merely  legal  title»  as  against  the  equitable 
owner  of  real  estate,  where  the  parties  claiming  under  the  attachment 
have,  at  the  time  the  attachment  is  levied,  or  ai'e  bound  by  law  to  take, 
notice  of  the  paramount  outstanding  equitable  title. 

^The  lien  of  a  mortgage  unrecorded  at  the  date  of  a  Judgment,  but  recorded 
before  the  sale  upon  an  execution  issued  thereon,  is  prior  to  the  Hen  of  the  Judg- 
ment, and  the  purchaser  buys  with  constructive  notice  of  the  mortgage.  Holden 
Y.  Garrett,  28  Kan.  96.  See,  also,  Marshall  v.  Bhepard,  Id.  821,  discussing  ques- 
tions as  to  liens  and  equities,  etc. 

*As  to  the  nature  and  extent  of  the  possession  necessary  to  give  constructive 
notice  of  the  equities  of  the  person  in  possession,  and  the  effect  of  such  posses- 
ion, see  Townsend  v.  Little,  8  Sup.  Ct.  Rep.  857;  Banner  v.  Ward,  21  Fed.  Rep. 
^;  Chicago.  B.  A  Q.  R.  Co.  v.  Boyd,  (III.)  7  K.  E.  Rep.  487,  and  note,  490^  Ran- 
Qey  T.  Hardy,  (Ohio,)  1  K.  E.  Rep.  528;  Hansen  v.  Berthelson,  (Neb.)  27  N.  W 
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*264  *Enx)r  from  Greenwood  district  court. 
The  case  is  stated  in  the  opinion. 
Ruffgles,  ScoU  &  Lynn^  for  plaintiff  in  error. 
^  **The  only  question  presented  here  by  the  plaintiff  in  error  is  whether 
B  prior  unrecorded  deed  shall  take  precedence  of  it  subsequent  attach- 
ment, diily  levied,  without  actual  notice,  or  notice  of  any  kind,  unl^is 
the  possession  of  the  lands  levied  on  imparts  constructive  notice.  It 
would  seem  that  we  might  plant  ourselves  on  the  secti(m  of  the  statute: 
'^No  such  instrument  in  writing  shall  be  valid,  except  between  the  par- 
ties thereto  and  such  as  have  actual  notice  thereof,  until  the  same  shall 
be  deposited  with  the  register  of  deeds  for  record."  Gen.  St.  1868,  p. 
187,  §  21.  If  the  above  section  means  what  it  says,  the  deed  is  not 
valid,  except  as  between  the  parties  and  such  as  have  actual  notice,  till 
filed  for  record.  Then  we  daim  that  the  attachment  upon  which  the 
plaintiff's  titie  is  founded  ought  to  prevail  over  the  prior  unrecorded 
deed  of  the  defendants,  as  the  court  expressly  finds  lack  of  actual  notice. 
A  lien  by  attachment,  or  by  a  judgment,  indll  hold  against  a  prior  un- 
recorded deed.  Brown  v.  Tuthill,  1  G.  Greene,  190;  Hooping  v.  Bur- 
nam,  2  G.  Greene,  89.  We  ask  the  court  to  compare  the  statute  under 
which  these  decisions  were  made  with  section  21  above  quoted.  The 
statutes  will  be  found  to  be  identical.  The  most  that  can  be  claimed 
for  the  possession  of  the  defendants  is  that  it  was  evidence  of  actual  no- 
tice, but  not  conclusive.  Vaughn  v.  Tracy,  22  Mo.  416 ;  Beale's  Adm'r 
V.  Dale,  25  Mo.  308;  Maupin  v.  Emmons,  47  Mo.  804;  Fellows  v. 
Wise,  49  Mo.  350;  Musick  v.  Barney,  Id.  458.  It  seems  to  be  evident 
that  the  legislature  intended  to  make  a  change  in  the  law  by  enacting 
the  statute  of  1868.  The  section  of  the  statute  in  force  till  the  Revision 
of  1868  is  as  follows:  ''No  instrument  affecting  real  estate  is  of 
*265  any  validity  '''against  subsequent  purchasers  for  a  valuable  con- 
sideration without  notice,  unless  recorded  in  the  office  of  the  ro- 
ister of  deeds.''    Gomp.  Laws,  p.  355,  §  18. 

Now,  for  this  court  to  hold  that  section  21,  above  quoted,  only  applies 
to  ''  subsequent  purchasers  for  a  valuable  consideration,  ^  is,  in  effect, 
saying  that  said  section  21,  without  the  words  "subsequent  purchasers 
for  a  valuable  consideration,"  means  just  the  same  as  said  section  13  of 
the  Compiled  Laws,  with  the  words  ''subsequent  purchasers  for  a  valu- 
able consideration."  Possession  and  acts  of  ownership  are  not  actual 
notice,  but  only  implied  notice;  and,  as  particularly  pertinent  in  this 
connection,  we  desire  to  quote :  "But  the  proof  required  under  tiie  stat- 
ute was  of  actual  notice.     Constructive  or  implied  notice  may  be  shown 

Rep.  428,  and  note,  427;  Leebrick  v.  Stable,  (Iowa J  27  N.  W.  Rep.  490;  Conlee  v. 
McDowell,  (Neb.)  18  N.  W.  Rep.  60;  Ubl  v.  Ran.  (Neb.)  14  N.  W.  Rep.  149;  Wat- 
ters  V.  Connelly,  (Iowa,)  18  N.  W.  Rep.  83;  Iowa  Loan  &  Trust  Co.  v.  King,  (Iowa,) 
12  N.  W.  Rep.  595;  Bergeron  v.  Richardott,  (Wis.)  12  N.  W.  Rep;  884;  Seager  v. 
Cboley,  (Mich.)  5  N.  W7  Rep.  1058;  Wrede  v.  Cloud,  (Iowa,)  8  N.  W.  Rep.  400; 
Carleton  College  t.  Curren.  (Minn.)  2  N.  W.  Rep.  688;  Nolan  v.  Grant,  (Iowa.)  1 
N.  W.  Rep.  709;  Burt  v.  Baldwin,  (Neb.)  1  N.  W.  Rep.  467;  Taylor  v.  Central  Pac 
R.  Co.,(Ca].)  8  Pac.  Rep.  436;  Richards  v.  Snyder,  (Or.)  6  Pac.  Rep.  186;  Deetjen 
y.  Richter,  88  Ean.  410;  8.  C.  6  Pac.  Rep.  596. 
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by  a  record  anthoriased  by  law,  by  possession,  by  acts  of  ownership,  and 
by  other  appropriate  circumstances  which  may  impart  notoriety  of  in- 
terest in  the  estate;  bat  actual  notice  can  only  be  communicated  by  ex- 
press information  to  or  personal  service  upon  the  party  interested  in  the 
notice.  There  is  no  ambiguity  in  the  language  of  the  act.  The  law- 
makers were  not  satisfied  with  the  term  'notice'  without  qualification, 
which  would  render  proof  of  notice  by  construction  or  implication  admis- 
sible; but  they  have  in  their  wisdom  left  no  opening  for  such  proof,  as 
they  have  in  express  terms  required  a  different  and  more  direct  kind  of 
notice."  Hopping  v.  Bumam,  2  G.  Qreene,  41.  Also,  see  Jordan  v. 
PoUock,  14  Ga.  145. 

Actual  notice  means  notice  in  fact,  in  contradistinction  to  legal  notice. 
The  former  is  always  a  question  of  fact  for  a  jury,  while  the  latter  is  a 
question  of  law  for  the  court.  In  the  former  case  a  party  can  never  be 
charged  with  notice  of  a  thing  that  he  never  in  fact  knew.  In  the  latter 
case  the  law  charges  him  with  notice  of  a  thing  that  in  truth  he  is  or 
may  be  entirely  ignorant  of.  The  court  in  this  case  finds  a  possession 
of  tiie  premises  by  the  defendant  at  the  time  of  the  levy  of  attachment 
alone,  and  as  a  conclusion  of  law  decides  this  to  be  notice  of  the  con- 
veyance.    Certainly  this  is  not  actual  notice  or  notice  in  &ct,  but  only 

legal  or  constructive  notice.  • 

*266  The  burden  of  proof  being  on  the  defendant  as  to  notice^  *i\hp 
judgment  of  the  court  is  not  sustained  by  the  findings  of  fact,  un- 
less the  court  has  found  as  a  fact  that  plaintifis  had  actual  notice.  The 
furthest  any  case  that  we  are  aware  of  has  gone  on  this  question  of  actual 
notice  is  to  hold  that  possession  is  evidence  tending  to  show  actual  notice, 
which  ought  to  go  to  the  jury  for  what  it  is  worth,  and  not  evidence  conclu- 
sive of  notice ;  t.  e. ,  it  is  only  a  disputable  presumption,  not  a  conclusive 
one.  Then,  if  the  court  sustain  the  judgment  in  this  case,  it  will  be 
driven  to  deidde  that  a  finding  of  evidence,  instead  of  a  finding  of  &ct, 
18  sufficient  to  support  a  judgment.  If  the  defendants  rely  on  actual  no- 
tice, it  devolves  on  them  to  show  it.  An  order  of  attachment  binds  the 
property  from  the  time  of  service.     Gen.  St.  667,  §  206. 

The  deed  being  unrecorded,  and  there  being  no  actual  notice,  and  the 
statute  declaring  the  deed  to  be  of  no  validity,  ''except  between  the  parties 
thereto  and  such  as  have  actual  notice,"  (Gen.  St.  187,  §  21>it  .follows 
that  the  land  stood  in  the  same  position  at  the  date  of  tiie  levy  of  the  at- 
tachment as  though  no  deed  had  been  executed,  and  therefore  the  attach- 
ment lien  was  good,  and  entitied  to  priority* 

ObgsUm  &  Mairtkii^  for  defendants  in  error. 

The  plaintifF  in  error  acquired  by  his  attachment,  judgment,  imd  tate, 
the  same  and  no  greater  title  than  the  judgment  debtor  had  at  the  time 
of  the  levy  of  said  attachment.  See  Hibbard  v.  Weil,  6  Neb.  41 ;  Up* 
John  V.  Swing,  2  Ohio  St.  18 ;  Sheridan  v.  House,  48*  N*  Y.  569 ; 
Hoyer  v.  Hinman,  18  N.  Y.  180 ;  Butier  v.  Brown's  Heirs,  5  Ohio  St. 
211;  Manley  V.  Hunt,  1  Ohio,  257;  Kirkwood  v.  Koester,  11  Kan. 
*471;  Jones  v.  Lapham,  15  Kan.  *540;  Drake,  Attachm.  §  223.  A 
title  under  an  tmrecorded  deed  wiU  prevail  over  an  attachment  levy  if 
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deed  be  recorded  before  the  sale  ia  made  under  the  attacbment.  See 
Davis  ▼•  Oweaby,  14  Mo.  170 ;  Valentine  v.  Havener,  20  Mo.  133 ;  Still- 
well  V.  McDonald,  89  Mo.  282 ;  Potter  v.  McDoweU,  48  Mo.  94 ;  Reed 
V.  Ownbj,  44  Mo.  204 ;  Sappington  v.  Oeschli,  49  Mo.  244. 

Section  21  of  General  Statutes  of  1868  is  a  transcript  of  the  Missouri 
recording  act.     The  above  decisions  have  fully  construed  said  act, 
*267    and  the  Elansas  legislature,  in  adopting  said  '^'section,  adopted  its 
construction.     See,  also,  recording  act  of  Iowa,  construed,  in  Nor- 
ton V.  Williams,  9  Iowa,  530,  reverring  decisions  in  Brown  v.  Tuthill,  1 
G.  Greene,  190;  Hopping  v.  Bumam,  2  G.  Greene,  89. 

A  deed  takes  effect  fh)m  its  delivery,  and  not  fh>m  recording.  Gulf 
R.  Co.  V.  Owen,  8  Kan.  *410;  Norton  v.  Williams,  9  Iowa,  530;  Sapp- 
ington V.  Oeschli,  49  Mo.  244.  Possession  of  real  estate  is  notice  to  all 
the  world  of  some  kind  of  title.  Parks  v.  Jackson,  11  Wend.  464 ;  Uhl 
V.  May,  5  Neb.  157 ;  Moore  v.  Reaves,  15  Kan.  '''ISO;  Filley  v.  Duncan, 
1  Neb.  134;  Webster  v.  Van  Steenbeo^gh,  46  Barb.  211 ;  Ball  v.  Liney, 
44  Barb.  512;  Byers  v.  Wackman,  16  Ohio  St.  443 ;  Pell  v.  McElroy, 
36  Cal.  268. 

Edwin  Tucker,  this  plaintiff  in  error,  was  the  cashier  of  the  Ekireka 
Bank,  and  a  member  of  said  banking  firm  at  the  time  of  the  attachment, 
levy,  judgment,  and  sole,  and,  as  such  individual  member  of  said  firm, 
purchased  said  lands  at  the  attachment  sale,  with  full  knowledge  of  all 
prior  proceedings.  Judgment  creditors,  so  far  as  the  recording  act  is 
concerned,  are  interested  only  in  the  question  whether  the  lands  have  been, 
in  fact,  previously  conveyed,  and  are  not  entitled  to  notice.  S warts  v. 
Stees,  2  Kan.  ^236 ;  Coon  v.  Browning,  10  Kan.  *86. 

Valentine,  J.  This  was  an  action  of  ejectment  brought  by  Edwin 
Tucker,  plaintiff  in  error  and  plaintiff  below,  against  the  defendants  in 
error,  defendants  below,  to  recover  the  possession  of  the  lands  described 
in  plaintiff's  petition.     The  &cts,  as  found  by  the  court,  are  these : 

'^That  on  the  twenty-fifth  of  May,  1874,  and  long  prior  thereto,  one 
H.  C.  Jackson  was  the  owner  in  fee  of  the  lands  in  oontroverey,  and 
that  on  said  twenty-fifth  of  May  said  Jackson,  for  a  good  and  valuable 
consideration,  sold  and  conveyed  by  warranty  deed  the  said  lands  to  de- 
fendants in  good  faith;  that  on  the  first  of  July,  1874,  the  defendants 
entered  upon  and  took  actual  possession  of  said  lands,  and  have  contin- 
ued in  possession  ever  since.  On  the  first  day  of  Sept^ber,  1874,  a  writ 
of  attachment  was  duly  levied  on  said  lands  as  the  property  of  said 
Jackson,  at  the  suit  of  the  Eureka  Bank  against  said  Jackson,  in  Green- 
wood county  district  court,  which  attachment  remained  in  full  force 
till  the  rendition  of  judgment  in  such  action.  On  the  sevkith  day  of 
November,  1874,  the  said  deed  of  Jackson  to  the  defendants  for  said 
lands  was  duly  recorded.  On  the  twenty-seventh  day  of  April, 
*268  1875,  '^'the  said  Eureka  Bank  duly  obtained  judgment  in  said 
suit  in  said  district  court  against  said  Jackson  for  $446.70,  and 
$61.80  costs,  and  said  judgment  was  declared  a  lien  on  said  lands  there- 
tofore attached  in  said  action;  and,  by  the  terms  of  such  judgment,  said 
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lands  were  ordered  to  be  sold  for  the  satisfaction  thereof,  as  on  execution ; 
and  on  the  twenty-eighth  day  of  Jnne,  1876,  an  execution  was  duly  issued 
on  said  judgment,  and  by  virtue  thereof  said  lands  were,  on  the  twenty- 
seventh  day  of  September,  1876,  duly  sold  to  the  plaintiff  for  the  sum 
of  $620 ;  and  on  the  sixteenth  day  of  October,  1876,  said  distriat  court 
duly  confirmed  said  sale;  and  on  the  twenty-sixth  of  October,  1876,  the 
sheriff  of  Greenwood  county,  in  due  form  of  law,  executed  and  delivered 
to  said  plaintiff  a  sheriff's  deed,  conveying  to  him  all  the  right,  title, 
and  interest  of  said  Jackson  in  said  lands,  and  that  prior  to  the  levying 
of  said  attachment  upon  said  lands  the  plaintiff  had  no  actual  notice  of 
the  deed  of  Jackson  to  defendants  for  said  lands. 

^*The  court  found,  as  conclusions  of  law,  that  the  plaintiff  was  not,  at 
the  time  of  the  commencement  of  this  action,  the  owner  of  or  entitled  to 
the  possession  of  said  lands,  and  that  the  defendants  were  entitled  to  judg- 
ment for  costs.  And  thereupon  said  court  rendered  judgment  in  favor 
of  the  defendants  for  costs ;  and  immediately  afterwards,  and  on  the 
same  day,  the  said  plaintiff  moved  to  set  aside  the  conclusions  of  law 
and  for  a  new  trial,  which  motion  was  by  the  court  overruled,  to  which 
the  plaintiff  at  the  time  duly  excepted,  and  now  brings  the  case  here." 

The  only  question  involved  in  this  case  is  the  following:  Where  an 
order  of  attachment  is  levied  on  a  certain  piece  of  land,  which  the  pub- 
lic records  show  belongs  to  the  defendant  in  the  attachment,  but  which 
in  &ct  does  not  belong  to  him,  but  belongs  to  a  third  person  who  has  the 
actual  possession  thereof,  and  holds  the  same  in  good  faith  and  for  a  good, 
valuable,  and  sufficient  consideration,  under  a  prior  but  unrecorded  deed, 
is  the  attachment  a  lien  on  such  land  as  against  said  third  person?  This 
question,  -we  think,  has  already  been  substantially  settled  in  the  negative 
by  prior  dedsions  of  this  court.  See  Moore  v.  Reaves,  16  Kan.  '*160 ; 
Johnson  v.  Qark,  18  Kan.  167 ;  School-District  v.  Taylor,  19  Kan.  287 ; 
Greer  v.  Higgins,  20  Kan.  420, 426, — especially  the  case  of  School-Dis- 
trict V.  Taylor, 
*269  *A6  between  the  defendants  in  this  case  and  Jackson,  the  defend- 
ant in  the  attachment,  (and  all  others  having  actual  notice  of  said 
deed,)  the  defendants  in  this  case  were  the  absolute  owners  of  said  land 
in  every  respect,  both  in  law  and  in  equity.  But  as  between  the  defend- 
ants in  this  case  and  the  plaintiff,  who  really  represents  the  plaintiff  in 
the  attachment  suit,  the  defendants  in  this  case  were  probably  only  the 
equitable  owners  of  the  land ;  the  legal  title  thereto  still  remaining  in 
Jackson.  But  they  were  the  absolute,  unqualified,  unconditional,  equi- 
table owners ;  and,  as  they  were  in  the  actual  possession  of  the  property, 
the  plaintiff,  as  well  as  all  others,  was  bound  to  take  notice  of  their  equi- 
table ownership.  Of  course,  such  possession,  in  order  to  require  parties  to 
take  notice  thereof,  must  also  be  open  and  visible ;  but,  from  the  record  in 
this  case,  we  must  persume  that  it  was  open  and  visible,  and  not  only 
as  against  Jackson  and  the  parties  claiming  under  the  attachment,  but 
also  as  against  all  other  persons,  it  was  exclusive.  Before  the  plaintiff  in 
this  case  obtained  any  interest  in  said  land — indeed,  before  any  judg* 
ment  was  ever  renderied  in  the  attachment  suit*— the  defendants  in  this 
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case  cpnverted  their  said  equitable  title  to  said  land  into  a  legal  title  by 
having  their  deed  from  Jackson  recorded. 

We  decide  this  case  upon  the  theory  that  said  deed  from  Jackson  to 
the  defendants  in  this  case  was  void  as  against  the  plaintiff  in  this  case, 
when  9onsidered  separate  and  alone,  and  not  in  conjunction  with  the 
other  facts ;  and  that  it  cannot  be  considered  as  valid  in  any  case  against 
such  persons  as  the  plaintiff  in  this  case,  except  where  it  as  a  simple  con- 
traci,  and  the  other  facts  of  the  case,  taken  together,  are  sufficient  to  con- 
stitute an  equitable  title.  An  attachment  cannot  be  made  to  operate 
upon  a  mere  legal  titie  as  against  the  equitable  owners  of  real  estate,  where 
the  parties  claiming  under  the  attachment  have,  at  the  time  the  attach- 
ment is  levied,  or  are  bound  by  law  to  take,  notice  of  the  paramount 
outstanding  equitable  titie.  As  between  the  parties  to  this  action,  the 
levy  of  said  aUachment,  and  all  proceedings  founded  thereon,  must  be 
considered  as  void. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 

(All  the  justices  concurring.) 


*276    *JoHN  A.  WiNBTBAD  and  others  v.  David  E.  Standbfobd. 

July  Term,  1878. 

1.  Findings:  Supreme  Court:  Conclusiveness  of  Findings.    Where  a 

case  is  tried  by  the  court  without  a  jury,  and  a  general  finding  of  facts  is 
made  upon  oral  testimony,  such  finding  is  a  finding  of  every  special  thing 
necessary  to  be  found  to  sustain  the  general  finding,  and  is  conclusive  in 
the  supreme  court  upon  all  doubtful  and  disputed  questions  of  fact. 
[State  V.  Jennings,  24  Kan.  653;  Am  v.Hoerseman,  26  Kan.  415;  Coon- 
radt  V.  Myers,  24  Kan.  814;  Stout  v.  Townsend,  32  Kan.  425,  S.  C.  4  Pac 
Bep.  805.] 

2.  Case- Made:  Should  Show  all  the  Evidence.    Where  a  case  is  brought 

to  the  supreme  court  upon  a  "case  made,"  and  it  is  desired  that  the  su- 
preme court  shall  review  the  evidence  for  the  purpose  of  determining^ 
whether  the  court  below  erred  in  its  findings  of  fact,  the  "case  made" 
should  itself  show  that  it  contains  all  the  evidence  introduced  on  the  trial, 
and  no  mere  assertion  of  the  attorneys  for  the  plaintifl!  in  error  or  of  the 
cleric  of  \,he  court  below  that  the  "case  made''  contains  all  the  evidence, 
will  be  sufficient.^ 

Error  from  Sedgwick  district  court. 

Action  brought  by  Standeford  against  Winstead  and  two  others  to  re- 
aver on  an  account.     Trial  at  September  term,  1877,  of  the  district 

^See,  al80« barker  v.  Sewing-Machine  Co.,  24Zan.  82;  Allen  v.  Kmeger,  25  Kau. 
75;  IngersoU  V.  Tates,  anU,  *90,  and  note;  Missouri,  E.  &T.  Ry.  Co.  v.  City  of  Fort 
Scott,  16  Eaii.  *485,  and  note. 
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oonrt,  and  judgment  for  plaintiff.    The  defendants  bring  the  case  here 
for  review. 

AdamA^  Bkglish  &  Ruggles^  for  plaintiffs  in.  error. 

'Earns  4c  HarriSj  for  defendant  in  error.  ;  * .'   V. 

Valentikb,  J.  This  was  an  action  on  an  account,  in  which  both  par- 
ties set  forth  in  their  pleadings  their  daims  in  separate  items.  The  plain- 
tiffs in  error,  who  were  defendants  below,  daim  that  the  court  below,  on 
the  evidence  in  the  case,  should  have  rendered  judgment  in  their  fieivor, 
instead  of  in  favor  of  the  defendant  in  error,  plaintiff  below,  as  the  court - 
below  did.  Whether  the  court  below  erred  in  so  rendering  said  judg- 
ment, is  the  only  question  presented  to  this  court  by  the  plaintiffs  in  er- 
ror.   We  cannot  say,  from  the  proceedings  brought  to  this  oou^,  that 

the  court  below  erred. . 
*271    *0f  the  items  of  the  plaintiff  below,  we  think  .the , court  .might 

have  found  that  $14,826.69  were  admitted  and  proved — apportion 
of  them  being  admitted  in  open  court  by  the  defendants,  and  the  rest 
of  them  beii^  proved  by  the  plaintiff's  evidence.  Of  .the  items  of  the. 
defendants  below,  we  think  that  $14,111  were  admitted  by  the  plaintiff 
—part  in  his  petition,  part  in  open  court,  and  part  in  bis  own  testimony. 
This  leaves  due  to  the  plaintiff,  $716.69.  The  various  particular  items 
mentioned  in  the  brief  of  plaintiffs  in  error,  defendants  below,  we  would 
think  were  all  explained  to  the  satisfaction  of  the  court.  Passing  over 
the  plaintiff's  items  to  those  of  the  defendants,  we  would  say  that  we 
think  the  item  of  the  $109.80  check  was  satisfactorily  explained  and  ac- 
counted for  by  the  plaintiff.  The  items  of  the  $374  note  paid  to  Davis 
is  induded  in  the  above  aggregate  of  $14,111.  The  only  other  itenis  of 
the  defendants  mentioned  in  their  brief  are  those  for  prpfits  on  hogs. 
The  first  is  for  $881.64.  This  is  founded  upon  a  supposed  admission 
of  the  plaintiff,  made  long  before  this  suit  was  commenced.  But  the 
plaintiff  says  he  never  made  any  such  admission.  He  says,  in  his  tes- 
timony on  the  trial,  that  he  stated  to  the  defendants  that  the  prpfits  were 
about  $1,500,  not  including  the  costs  and  expenses,  which  were  to  be 
deducted  from  the  profits.  Whether  the  costs  and  expenses  were  more 
or  less  than  the  profits,  is  not  shown.  But  the  defendants  were  prob- 
ably allowed  by  the  court  at  least  $450.87  for  their  half  of  these  profits. 
The  plaintiff  and  defen(Jants  were  each  to  share  one-half  of  the  profits 
and  one-half  of  the*  losses  on  the  purchase  and  sale  of  hogs.  The  next 
item  is  $885.25  for  hog  profits.  This,  we  should  think,  was  allowed 
by  the  court  below,  the  next  and  last  item  being  $50Q  for  hog  profits. 
Now,  whether  the  plaintiff  made  any  profit  on  the  hogs  for  which  this 
item  is  chai]ped,  is  immaterial,  for  the  defendants  had  no  interest  in 
these  hogs.  The  transaction  was  not  a  partnership  transaction.  The 
hogs  belonged  wholly  to  the  plaintiff,  and  whatever  profit  he  received, 

belonged  to  him. 
*272    The  plaintiff  admitted  that  the  defendants  should  receive  '*'$599.- 

82  for  hog  profits,  and  this  amount  is  included  in  the  aggregate 
ftZRonnt  of  $14|111.     But  as  the  court  below  rendered  judgment  for  the 
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plaintiff  for  only  •478.89,  instead  of  for  $715.69,  the  diflforence  between 
the  two  above-named  general  aggr^ate  sums,  the  court  below  probably 
allowed  the  defendants  $837.12  for  bog  profits. 

It  must  be  admitted  that  the  evidence  in  proof  of  some  of  the  &ctB  in 
this  case  is  not  very  satisfactory,  and  that  the  court  below  might  have 
made  a  different  finding  thereon  fix>m  the  one  it  did  make;  but  still  we 
cannot  say  that  the  court  below  erred  in  its  finding.  The  finding  was 
generally  in  favor  of  the  plaintiff  and  against  the  defendants  for  $478.39. 
Such  a  finding  is  a  finding  of  every  special  thing  necessary  to  be  found 
to  sustain  the  general  finding.  Knaggs  v.  Mastin,  9  Kan.  '*'582;  Bixby 
V.  Bailey,  11  Kan.  *369.  And  it  has  already  been  settled  by  this  court 
that  such  a  finding  is  conclusive  in  this  court  upon  all  doubtful  and  dis- 
puted questions  of  &ct.  Ulrich  v.  Ulrich,  8  Kan.  *402;  St.  Louis,  K. 
C.  &  N.  Ry.  Co.  V.  Piper,  13  Kan.  *605;  Hobson  v.  Ogden,  16  Kan. 
388;  Gibbs  v.  Oibbs,  18  Kan.  419;  Crane  v.  Chouteau,  20  Kan.  288. 
Perhaps  it  would  be  better  if  the  rule  were  allowed  to  extend  only  so  tar 
as  the  following  cases  apply  it:  Braumbaugh  v.  Schmidt,  9  Kan.  "^117; 
Hyde  v.  Bledsoe,  9  Kan.  ^399;  Clark  v.  Hall,  10  Kan.  'i'81.  Bat  un- 
doubtedly the  decisions  of  this  court  extend  it  further. 

We  have  given  this  case  more  consideration  than  we  need  to  have  done* 
It  comes  here  on  a ''case  made"  for  the  supreme  court.  This ''case  made '^ 
does  not  show  or  state  that  all  the  evidence  introduced  .on  the  trial  is  con- 
tained in  the  "case  made."  Neither  does  the  judge's  certificate  state  or 
show  any  such  thing.  The  only  things  that  tend  to  show  or  state  any 
such  thing,  are  the  following.  A  notice  is  found  appended  to  the  "  case 
made,"  which  reads  as  foUows : 

"  2b  David  E.  Standeford^  Plaintiff,  and  Harris  &  Harris^  yawr  Attorneys  of 

Record:    The  foregoing  case  made  is,  on  the  first  day  of  October, 

*273     A.  D.  1877,  served  upon  you,  and  you  *are  required  within  three 

days  from  this  day  to  suggest  amendments  thereto,  in  writing,  to 

the  defendants  or  to  their  attorneys,  and  in  case  of  your  failure  to  make 

and  suggest  amendments,  in  writing,  within  three  days  from  this  first 

day  of  October,  A.  D.  1877,  the  foregoing  case  made  will  be  taken  as 

true  and  containing  a  full  record  of  the  case,  and  all  the  evidence  introduced^ 

and  all  the  exceptions  taken  on  the  trial,  and  certified  accordingly. 

^^  October  i,  1877.  Adams,  English  &  Ruqgles, 

"Attorneys  for  Defendants.** 

Whether  this  notice  was  ever  served  upon  the  plaintiff  or  upon  any 
other  person,  is  not  shown. 

The  derk  of  the  court  below  appends  a  certificate  to  the  "case  made," 
showing  as  follows:  "I,  0.  A.  Vanness,  clerk,  do  hereby  certify  the  above 
and  foregoing  to  be  a  true,  fall,  and  correct  copy  of  the  record,  including 
all  pleadings,  evidence,  motion  for  a  new  trial,  and  journal  entries  in  the 
cause,"  etc.  Now,  the  foregoing  notice  and  certificate  are  not  sufficient 
to  show  that  the  "case  made"  contains  all  the  evidence.  The  "case 
made  "should  itsdf  show  it,  or  at  least  it  should  be  shown  by  something 
which  has  received  the  approval  of  the  judges  as  to  its  correctness.    Said 
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notice  shows  m^ely  what  defendants'  attorneys  say  upon  the  subjecti 
and  said  oertificate  shows  merely  what  the  derk  says  upon  the  subject 

Taking  the  ^^case  made^alone,  this  case  is  very  much  like  the  case  of 
Greenwood  v.  Bean,  20  Kan.  240.  Within  that  authority  and  the  au- 
thority of  the  case  of  Dewey  ▼•  Linscott,  20  Kan.  684,  we  might  say  that 
we  have  all  the  evidenoe*in«chief  of  both  the  plaintiff  and  the  defendants. 
Bat  we  cannot  say  that  we  have  all  or  any  of  the  rebutting  evidence* 
There  is  nothing  in  the  "case  made  "or  dswhere  that  shows  that  the  evi- 
dence was  closed  when  the  defendants  rested  their  case;  and  from  the 
nature  of  the  evidence  then  already  introduced,  and  from  the  presence 
at  the  trial  of  the  plaintiff  himself  as  witness,  it  would  seem  very  strange 
that  the  evidence  should  have  then  been  dosed.  From  what  is  shown 
in  the* "case  made,"  it  would  seem  probable  that  the  evidence 
*274  '''was  not  dosed  when  the  defendants  rested  their  case,,  and  if  not, 
then  we  are  not  in  the  possession  of  all  the  evidence  introduced 
on  the  trial,  and  if  we  are  not  in  possession  of  all  the  evidence  introduced 
on  the  trial,  we  cannot  tell  with  any  degree  of  certainty  what  was  proved 
or  what  was  disproved* 

The  judgment  of  the  court  bdow  will  be  affirmed. 

(All  the  justices  concurring.) 


JoH^  W.  BaaI/Et  v.  William  A.  Bucranah. 

July  Term.  1878. 

Negotiable  Instxuments:  Notice  of  Non-payment  Indorser.  Notice 
of  the  non-payment  of  a  negotiable  promissory  note  most  be  given  to  an 
accommodation  indorser,  as  well  as  to  any  other  indorser,  or  he  will  be 
discharged  from  all  liability  on  such  note.  Therefore,  where  G.  exe* 
cated  a  note  to  A.,  and  A.  indorse^  the  same  merely  for  the  accommo- 
dation of  G.,  and  G.  then  received  the  original  and  only  consideration 
for  the  note  from  B.,  who  was  the  first  and  only  holder  of  the  note  for 
value,  and  said  note  was  not  paid  when  it  became  due,  and  no  noAice  of 
its  dishonor  was  given  to  A.j  held,  that  A.  was  discharged  from  all  lia- 
bility on  the  note.i 

Error  from  Crawford  district  court. 

The  district  court,  at  January  term,  1878,  gave  judgment  for  Buch- 
anan, defendant,  and  against  Braley,  plaintiff,  who  brings  the  case  here. 
John  T.  Fo»,  for  plaintiff. 
Pwr9d  A  Wood^  for  defendant. 

Valentinb,  J.     8.  R.  Greenwood  executed  a  negotiable  promissory 

note  to  William  A.  Buchanan.     Buchanan  indorsed  the  same 

*275     merely  for  the  accommodation  of  Green'*'wood,  and  Greenwood 

then  received  the  original  and  only  consideration  for  the  note  from 

John  W;  Braley,  who  was  the  first  and  only  holder  of  the  note  for  value. 

<  See,  also,  Hnme  v.  Watt,  5  Ean.  28,  and  note. 
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The  note  was  not  paid  when  it  became  due,  and  no  notice  of  its  dishonor 
was  given  to  Buchanan.  Was  Buchanan  discharged  from  all  liability 
on  said  note  because  of  said  failure  to  give  him  notice?  We  think  he 
was  discharged.  Notice  of  non-payment  of  a  negotiable  promissory  note 
must  be  given  to  an  accommodation  indorser  as  well  as  to  any  other  in- 
dorser,  or  he  will  be  discharged  from  all  liability  on  such  note.  The 
case  .of  Bradford  v.  Pauly,  18  Kan.  216,  is  almost  precisely  in  point. 
See,  also,  the  case  of  Doolittle  v.  Ferry,  20  Kan.  280. 

The  judgment  of  the  court  below  will  be  afiSrmed. 

(All  the  justices  concurring.) 


MiBsoTJRi  RivEB,  Ft.  S.  &  G.  R.  Co.  v.  F.  M.  Brtcklby. 

July  Term,  1878. 

Contract:  Time  of  Essence  of:  Equity:  Specific  Performance.  Jan- 
uaiy  8, 1876,  the  defendant  contracted  to  sell  to  the  plaintiff  a  tract  of 
land  for  $120, — $40  cash,  and  th^  remainder  in  two  equid  annual  pay- 
ments. The  contract,  naming  the  payments,  expressly  stipulated  that 
tbe  times  of  payment  should  be  of  the  essence  of  the  contract,  and  that 
on  default  thereof  the  company  should  have  the  right  to  declare  the  con- 
tract at  an  end,  and  thereupon  all  rights  of  tbe  purchaser  thereunder 
should  cease.  It  also  specified  that  the  land  was  sold  tot  improvement 
and  cultivation.  There  was  a  three-feet  vein  of  coal  on  tbe  land,  of 
which  Brickley  had  knowledge,  but  tbe  company  had  not  at  the  time  of 
this  contract,  and  nothing  was  said  by  him  to  it  concerning  such  vein  of 
coal.  In  the  fall  of  1876  be  went  on  a  visit  to  Indiana,  intending  to  re- 
turn in  a  few  weeks,  but  while  tbere,  and  In  October,  dislocated  his  ankle, 
whereby  he  was  confined  to  his  bed  until  Marcb,  1877.  When  he  left 
Fort  Scott  there  was  due  him,  from  tbe  party  in  whose  employ  he  had 

*276  *been,  nearly  enough  money  to  make  the  payment  in  January,  1877; 
and  he  left  said  contract  with  other  papers  in  the  safe  of  his  employer, 
but  without  saying  anything  in  reference  thereto,  or  as  to  making  pay- 
ment on  his  contract.  While  confined  to  his  bed,  in  Indiana,  he  corre- 
sponded frequently  with  his  employer,  but  without  saying  anything  con- 
cerning said  contract.  He  defaulted  on  bis  payment  in  January,  1877; 
and  on  April  2,  1877,  the  company  exercised  tbe  power  of  declaring  the 
contract  at  an  end,  and  mailed  notice  thereof  to  plaintiff,  which  he  re- 
ceived on  April  5,  1877.  On  April  14,  1877,  plaintiff  arrived  in  Fort 
Scott,  and  tendered  the  full  amount  of  tbe  Jilnuary  payment,  with  inter- 
est, which  tender  was  declined.  At  the  date  of  the  contract  there  was 
some  talk  of  constructing  a  railroad  in  immediate  proximity  to  the  land, 
of  which  fact  Brickley  h^  knowledge;  and  about  the  time  of  the  forfeit- 
ure both  Brickley  and  the  company  ascertained  that  there  was  a  proba- 
bility of  its  speedy  construction;  and  at  the  time  of  trial,  in  December, 
1877,  it  was  in  fact  in  process  of  construction.  The  land  was  then  worth 
$2,000,  the  excess  over  the  price  being  due  to  the  existence  of  the  vein 
of  coal,  and  the  prospect  of  the  speedy  construction  of  the  railroad. 
Brickley  never  went  into  actual  possession  of  the  land,  ffeld,  (1)  that 
while,  in  agreements  for  the  sale  of  real  estate,  the  time  of  payment  is 
not  ordinarily  of  the  essence  of  the  contract^  yet,  by  express  stipulation. 
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the  parties  may  make  it  so;  and»  when  so  made,  such  stipulation  is,  like 
all  other  stipulations  of  the  contract,  to  be  respected  and  enforced  by  all 
courts,  those  of  equity  as  well  as  those  of  law ;  >  (2)  that  under  the  con- 
tract the  company  could  exercise  its  option  of  declaring  the  contract  at 
an  end  immediately  upon  the  happening  of  the  default,  or  at  any  time 
thereafter,  and  that  when  so  exercised,  the  rights  of  the  purchaser  under 
said  contract  ceased  at  once;  (8)  that  while  equity  sometimes  relieves 
against  forfeitures,  yet  it  never  does  so  to  enforce  a  hard  and  uncon- 
scionable bargain,  or  when  the  consideration  is  grossly  inadequate;  (4) 
that  plaintiff  haying  never  entered  into  possession,  or  expended  any 
money  in  improving  the  land,  and  being  in  default,  and  the  company 
tendering  back  the  money  it  has  received,  equity  will  not  relieve  him 
from  bis  default,  or  decree  against  the  company  a  spedflc  performance  of 
the  contract. 

Error  from  Bourbon  district  court. 

At  the  December  term,  1877,  of  thedisj^rict  ooort,  Brickley,'a8  plain- 
tiff, had  judgment  against  the  Missouri  Biver,  Fort  Scott  A  Oulf  Bailroad 

Company,  as  defendant,  and  it  brings  the  case  here  for  review. 
*277     "^PraU  &  Brrmbach  and  Elmr  &  Perry ^  for  plaintiff  in  error. 

In  this  contract  the  times  of  payment  are  niade  of  the  very  essence 
of  the  contract,  and  it  is  expressly  stipulated,  in  unmistakable  language, 
that  if  payment  be  not  made  at  the  times  fixed,  the  contract  shedl  be 
absolutely  void.  It  is  scarcely  necessary  to  argue  the  proposition  tliat 
time  may  be  made  of  the  essence  of  a  contract;  and  here  it  is  expressly 
so  made  by  the  parties  themselves;  and  the  agreement  of  the  parties,  when 
not  in  violation  of  public  policy,  is  the  law  of  the  case.  In  a  contract 
where  time  is  made  essential,  the  de£Etulting  party  is  not  entitied  to  spe- 
cific performance.  "To  entitle  a  party  to  specific  performance,  he  must 
have  performed,  on  his  part,  every  essentid  of  the  agreement,"  (Qood- 
ale  V.  West,  5  Cal.  339,)  and  "show  that  he  has  acted  in  good  faith," 
(Conrad  v.  lindley,  2  Qal.  173.)  "A  party  seeking  the  enforcement  of 
the  stipulation  of  a  concurrent  obligation  of  the  other  party  must  first 
show  a  compliance  with  his  own."  Green  v.  Covillaud,  10  Gal«  817. 
See,  also,  Hoen  v.  Simmons,  1  Gal.  119;  Qrey  v.  Tubbs,  43  Gal.  359. 
''A  party  demanding  specific  performance  is  bound  to  show  that  he  him- 
self has  always  been  ready  and  willing  and  eager  to  perform  on  his  part^ 
when  the  contract  itself  does  not  make  time  of  its  essence.     In  cases  where 

1  Time  wiU  be  deemed  of  the  essence  of  a  contract  in  regard  to  real  estate  only 
when  made  so  by  the  terms,  or  by  implication  from  the  nature  of  the  subject- 
matter,  the  object  of  the  contract,  or  the  sitnatlon  of  the  parties.  Austin  v.  Wacks, 
(Minn.)  16  N.  W.  Rep.  409;  Van.  Vranken  v.  Cedar  Rapids  &  M.  R.  R.  Co.,  (Iowa,) 
5  N.  W.  Ren.  197.  8o  held  where  the  property  was  liable  to  sudden  fluctuations. 
Settle  ▼.  Winter,  (Idaho,)  10  Pac.  Rep.  216.  Time  is  not  of  the  essence  where  the 
covenants  are  mutual  and  concurrent,  and  one  party  cannot  claim  fulfillment  by 
the  other  without  tender  of  performance  on  his  own  part.  Martindfile  ▼.  Waas, 
8  Fed.  Ren.  854.  Where  time  is  made  of  the  essence,  and  the  vendor  of  land  can 
in  his  option  declare  the  contract  null  and  void,  in  case  of  failure  to  make  pay- 
ment of  the  price,  the  contract  remains  in  force  until  the  option  is  declared. 
Coles  V.  Shepard,  (Minn.)  16  N.  W.  Rep.  158.  Where  an  extension  of  time  is  made, 
a  condition  in  the  original  contract  making  time  of  the  essence  does  not,  in  the 
absence  of  any  stipulation,  applv  to  the  extension.  Van  Vranken  v.  Cedar  Rap- 
Ids  ft  M.  R.  R.  Co.,  (Iowa,)  6  X  W.  Rep.  197;  7  N.  W.  Rep.  501 


208  KAMAA  H&F0BI8. 

time  is  of  £he  essence,  it  has  been  the  constant  ruling  of  this  court  that 
such  a  provision  cannot  be  dispensed  with,  but  will  be  enforced,  except 
under  very  peculiar  circumstances.  A  court  of  equity  has  no  power  to 
alter  contracts  of  parties,  but  to  enforce  them  as  made. **  Phelps  v.  Illi- 
nois Cent.  R.  Co.,  68  111.  469.  See,  also,  to  the  same  effect,  Kemp 
V.  Humphreys,  13  Dl.  573;  Chrisman  v.  Miller,  21  HI.  227;  Wynkoop 
V.  Cowing,  Id.  570;  Steele  v.  Biggs,  22  111.  643;  Heckard  v.  Sayre,  34 
m.  143;  Stow  V.  Russell,  36  111.  18. 

In  the  cose  of  Phelps  v.  Illinois  Cent.  R.  Co.,  al>ove,  the  contract  is 
almost  identical  with  the  one  in  this  case,  the  main  difference  being  that 
notes  were  executed  for  the  deferred  payments  by  Phelps,  while  the  con- 
tract was  the  only  paper  executed  between  Brickley  and  the  plaintiff  in 
error.  The  position  assumed  by  counsel  for  Phelps  was  that,  because 
the  notes  executed  by  him  were  not  delivered  up,  he  was  not 
*278  *  placed  «n  statu  qfuo,  and  therefore  the  company  could  not  bold 
the  contract  forfeited.  But  the  court  says  "that  the  notes  are 
past  due,  and,  if  assigned,  are  taken  with  all  defenses  between  the  orig- 
inal parties;"  and  also,  that  "there  is  no  provision  in  the  contract  with 
regard  to  their  redelivery."  See,  also,  55  HI.  307;  2  Pars.  Cont.  661, 
662;  1  Sug.  Vend.  444 ;  Story,  Eq.  Jur.  776;  1  Russ.  376;  Harkinsv. 
Edwards,  1  Iowa,  302. 

In  Grey  v.  Tubbs,  43  Cal.  869,  and  Vassaultv.  Edwards,  same  volume, 
p.  458,  in  contracts  similar  to  the  one  sued  on  in  this  case,  the  court 
says  that,  if  the  purchaser  makes  default  without  sufficient  excuse,  a  court 
of  equity  will  not  enforce  the  contract  against  the  seller.  It  says,  farther  : 
*'In  such  a  contract  the  parlies  have  made  time  essential  in  performing 
the  conditions  thereof,  and  courts  of  equity  do  not  inquire  into  their 
motives  for  doing  so.  In  such  a  contract,  if  no  time  had  been  fixed,  the 
vendor  would  have  been  entitled  to  a  reasonable  time  in  which  to  ex- 
ercise his  election ;  but  time,  having  been  fixed,  is  of  the  essence  of  the 
contract,  and  the  court  has  no  power  to  extend  it.''  That  is  just  what 
the  court  below  has  undertaken  to  do  in  this  case,  viz.,  extend  the  time 
of  payment,  and  against  the  express  stipulations  of  the  contract.  And 
this  extension  is  without  any  sufficient  excuse.  It  is  true,  the  plaintiff 
was  in  Indiana,  and  had  his  ankle  dislocated ;  but  he  was  able  to  write, 
and  did  write,  and  had  both  his  contract  and  the  money  to  make  the 
payment  in  the  hands  of  his  agent  in  Fort  Scott.  Why  did  he  not  write 
and  have  the  payment  made  in  due  time?  His  only  excuse  is  that  he 
forgot  the  date  of  payment.  He  ought  to  have  remembered.  He  ought 
to  have  had  his  contract  with  him ;  and  it  is  difficult  to  conceive  why 
we  should  suffer  because  of  his  forgetfulness,  or  how  he  can  escape  its 
legitimate,  legal,  and  equitable  consequences. 

The  plaintifi'  bought  a  piece  of  land  worth,  according  to  the  finding 

of  the  court,  fifty  dollars  per  acre,  or  $2,000  in  the  aggregate,  for  three 

dollars  per  acre,  or  $120  in  all.     He  did  this  by  concealing  the 

*279     feet,  well  known  to  him,  but  un*known  to  the  railroad,  that  the 

land  was  coal  land.     He  suppressed  this  truth,  and  obtained  the 

contract  by  fraud,  and  now  seeks  relief  in  a  oourt  of  equity  against  the 
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terms  of  his  own  contract,  and  for  his  own  n^leot,— **ibrgetting  the  maxim 
that  "he  who 'seeks  equity  must  do  equity." 

The  plaintiff  in  error  was  ignorant  of  the  value  of  this  land  caused  by 
the  coal  thereon  when  the  contract  was  made,  but  obtained  knowledge 
thereof  before  the  attempted  enforoemait  by  the  institution  of  this  suit, 
and  thus  the  circumstances  are  materially  changed  as  to  it,  at  least;  and, 
considering  the  price  paid  and  tendered,  and  the  value  of  the  land,  it 
would  be  absolutely  tinconscionable  to  enforce  the  contract. 

In  Kimball  v.  Tooke,  70  Dl.  653,  it  is  stated  in  tfie  syllabus  that  '^spe- 
cific performance  of  a  contract  will  not  be  enforced  if  there  is  anything 
that  makes  it  unconscionable  to  perform  it  from  change  of  circumstances, 
lapse  of  time,  or  otherwise.''  And  this  is  a  contract  very  like  the  one 
under  consideration.  In  Smith  v;  Lawrence,  15  Mich.  499,  it  is  stated 
by  Justice  Cooley  that  "a  contract  will  not  be  enforced  in  fevor  of  the 
purchaser  when  he  has  been  in  default  on  his  own  part,  and  laid  by  un- 
til there  has  been  such  a  change  in  the  value  of  the  property  sold  as  to 
render  the  contract  unequal  if  made  now.** 

Just  such  a  change  as  this  occurred,  according  to  the  findings  of  the 
court,  about  the  fourth  of  April,  when  the  plaintiff  became  so  anxious 
to  pay,  caused  by  the  determination  of  the  Southeastern  Railroad  Com- 
pany to  extend  its  line  of  railroad  to  this  land,  which'  extension  largely 
increased  its  value. 

In  support  of  the  foregoing  views,  counsel  for  plaintiff  in  error  dted: 
Cocke  V.  Evans'  Heirs,  9  Yerg.  298;  Pillow  v.  Pillow's  Heirs,  8  Humph. 
644;  Isler  v.  Outlaw,  4  Humph.  118;  Smith's  Heirs  v,  Christmas,  7 
Yerg.  565;  also,  Trigg  v.  Bead,  5  Humph.  529;  Mitchell  v.  Nicholson, 
8  Yetg.  194;  Hoskins  v.  Carroll,  7  Yerg.  506;  Crane  v.  Decamp,  21 
N.  J.  Eq.  414;  Kearney  v.  Kearney,  17  N.  J.  Eq.  60;  Rodman  v. 
ZiUey,  1  N.  J.  Eq.  820;  Chubb  v.  Peckham,  13  N.  J.  Eq.  207. 

Again,  if  the  railroad  company  had  known  of  the  existence  of  the  coal 
in  the  land,  it  would  not  have  sold  the  property  as  agricultural 
*280  land  for  $3  per  acre,  as  Brickley  well  *knew;  but  would  have 
sold  it  only  as  coal  land,  and  for  a  higher  price,  as  Brickley  also 
well  knew.  He,  therefore,  did  not  disclose  the  material  fact  as  to  coal 
discovered  by  him  in  the  use  of  diligence  to  ascertain  it.  True,  the  rail- 
road company  had 'the  means  of  learning  the  fact,  but  did  not  use  them, 
and  was  ignorant.  Its  failure  to  learn  this  important  fact  was  not  neg- 
ligence, and  does  not  raise  any  equity  in  &vor  of  Brickley,  or  entitle  him 
to  invoke  the  aid  of  a  court  of  chancery  to  give  him  the  profits  of  a  spec- 
ulative contract  over  his  own  breach  of  the  terms  of  the  same,  preclud- 
ing him  from  recovering  at  law  damages  from  the  company 

In  this  case  the  property  was,  in  the  express  terms  of  the  contract,  sold 
to  Brickley  "for  improvement  and  cultivation,"  or  as  agricultural  land, 
and  he  stipulated  that  improvements  should  not  be  removed  till  full  pay- 
ment.  Had  he  taken  possession  and  improved  as  the  contract  contem- 
plated, such  circumstances  would  have  raised  an  equity  in  his  favor  to 
induce  ihe  court  to  overlook  his  default.  But  he  never  took  possession, 
and  waited  till  a  change  of  circumstances — the  construction  of  a  new  line 
V.21K— 14 
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of  railroad — largiely  increased  the  value  of  the  land,  and  then  he  stepped 
forward  out  of  time  to  perform  and  realize  large  profits  from  the  specu- 
lation. See  Taylor  v.  Longworth,  14  Pet.  172;  2  White  &  T.  Lead. 
Cas.  Eq.  (4th  Amer.  Ed.  from  4th  London  Ed.)  pt.  2,  pp.  1113,  1114; 
Scott  V.  Fields,  7  Ohio,  pt.  2,  p.  90;  Goldsmith  v.  Guild,  10  Allen, 
239. 

In  this  contract  Brickley  overreached  the  railroad  company  by  the  sup- 
pression of  an  important  fact  known  only  to  him.  He  then  overreached 
himself  by  failing  to  make  payment  accord'.ng  to  the  terms  of  his  contract, 
and  now  seeks  the  aid  of  a  court  of  equity  to  assist  him  in  defrauding 
the  company  of  the  frdl  value  of  the  land. 
HvlM  ik  McOleverty,  for  defendant  in  error. 
In  the  contract  embraced  in  the.  findings  of  &ct  it  is  not  expressly 

stipulated,  nor  even  inferentiaUy  stated,  that  if  payment  be  not 
'*'281     made  at  the  time  fixed,  the  contract  shall  be  ^absolutely  void; 

but  it  is  stated  that  '4n  case  the  second  party  shall  fail  to  make 
the  payments  aforesaid,  or  any  of  them,  punctually  and  upon  the  strict 
times  and  terms  above  limited,  etc.,  then  the  party  of  the  first  part  shall 
have  the  right  to  declare  the  contract  null  and  void,''  which  is  a  very 
different  thing  from  being  absolutely  void,  upon  failure  to  pay  at  a  spec- 
ified time.  This  contract  is  a  sale  upon  a  condition  subsequent,  and 
not  precedent,  giving  possession  and  creating  rights  in  the  grantee  which 
are  only  to  cease  and  determine  upon  the  happening  of  a  subsequent  event. 
It  is  a  contract  for  security  for  the  payment  of  money.  It  provides  that 
improvements  shall  remain  until  final  payment  is  made,  for  the  purpose 
of  making  the  security  better.  A  condition  precedent  in  a  contract  of 
sale  is  one  where  the  sale  is  upon  such  condition;  a  condition  subsequent 
is  where  the  sale  is  to  be  defeated  upon  &ilure  to  perform  the  condition. 
The  words  of  the  contract  indicate  an  intention  on  the  part  of  the  rail- 
road company  to  pass  an  estate  to  Brickley,  to-wit:  ''And  the  premises 
hereby  contracted  for  shall  revert  to  and  revest  in  said  party  of  the  first 
part."  And  this  is  to  transpire  upon  the  exercise  of  the  right  by  the 
railroad  company  to  declare  a  forfeiture  upon  the  non-payment  by  Brick- 
ley What  shall  revert  and  revest  in  the  railroad  company,  if  it  is  not 
the  estate  that  passed  to  Brickley  under  the  contract  ?  These  words  would 
be  without  meaning,  unless  there  was  an  estate  passed,  by  the  contract. 
The  payment  of  the  money  by  Brickley  is  «  condition  subsequent,  upon 
the  happening  of  which  the  estate  is  to  be  enlarged,  by  the  making  of  a 
deed  by  the  railroad  company  conveying  a  fee-simple.  Equity  will  re- 
lieve against  a  condition  subsequent  when  compensation  can  be  made; 
and  interest  is  a  legal  compensation  when  the  condition,  as  here,  is  the 
payment  of  money.  And  by  the  last  finding  of  fact,  Brickley  pleaded 
tender  of  paymait,  and  held  both  of  them  up  on  trial,  thereby  making 
full  compensation  for  his  breach  of  condition  subsequent*     Bpgan  v. 

Walker,  1  Wis.  527. 
*282    "^We  cobsider  the  above  all  that  is  necessary  to  say  in  response  to 

the  argument  of  plaintifi*  in  error,  based  upon  the  assumption 
that  this  is  a  contract  ii:  which  time  is  of  the  very  essence,  and  that  it  is 
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absolutely  void  if  payment  is  not  made  at  the  times  fixed.  •  This  con- 
tract is  one  in  which  the "righf  or  "option"  is  reserved  to  dedare  afor* 
feiture  for  the  non-payment  of  the  contract  price  as  the  payments  become 
severally  due.  In  such  cases  the  right  must  be  promptly  exercised,  on 
&Qure  being  made,  or  it  will  be  held  to  be  a  waiver  of  tlmt  right.  Hall 
V.  Delaplaine,  6  Wis.  206;  Edgerton  v.  Peckham,  11  Paige,  356. 

In  this  case  the  default  occurred  January  8, 1877.  On  April  2, 1877, 
the  railroad  company  declared  a  forfeiture,  and  notified  Brickley  of  said 
forfeiture,  which  tiotice  Brickley  received  April  6,  1877,  and  was  de- 
layed and  given  by  the  railroad  company  only  upon  its  determinati<»i 
to  extend  its  road-bed  to  the  land  embraced  in  this  contract,  and  was 
done  upon  the  order  of  the  general  manager  of  the  plaintiff  in  error's  road 
to  withdraw  the  lands  from  market  along  the  line  of  the  proposed  ex- 
tension. Courts  will  give  a  vendee  reasonable  time  after  declaration  of 
forfeiture  in  which  to  pay.  Armstrong  v.  Pierson,  6  Iowa,  317*  Again: 
Time  is  not  made  of  the  essence  of  this  contract,  but  the  right  to  declare  a 
forfdture  if  payment  is  not  made  when  due  is  stipulated.  That  right  has 
not  been  exercised  by  the  railroad  company,  but  an  acquiescence  in  the 
default  from  January  8th  to  Apiil  2d  has  waived  time.  Morris  v.  Hoyt, 
11  Mich .  9.  Courts  of  equity  do  not  treat  time  as  of  the  essence  of  a  con- 
tract for  the  payment  of  money  upon  an  agreement  for  theisaleand  con- 
veyance of  land.  Colegrove  v.  Horton,  11  Paige,  268;  Yates  v.  People, 
6  Johns.  466;  Bomier  v.  Caldwell,  8  Mich.  463;  Hall  v.  Delaplaine, 
5  Wis.  206;  2  Lead.  Cas.  Bq.  75  to  79.  And  a  stipulation  that  a  fail- 
ure to  pay  an  installment  when  due  shall  forfeit  the  contract  will  not 
have  the  effect  to  make  time  essential,  nor  will  a  declaration  in  the  con- 
tract make  time  of  the  essence  when  it  is  not  so  in  fact.  Again  :  By 
the  terms  of  the  contract  entered  into  by  Ibe  parties,  Brickley  contracts 
under  his  signature  to  pay  to  the  railroad  company  certain  sums  of 
*288  money  at  certain  times,  '^'and  the  company  agrees  to  execute  a 
deed  therefor  on  such  payments  being  made,  with  the  righty  how- 
ever, on  the  part  of  the  company  to  declare  the  contract  forfeited  on  fail- 
ure to  comply  at  the  times  stipulated.  Now,  this  is  surely  a  iact  that  es- 
tablishes the  mutuality  of  the  contract;  and  unless  the  company  exercised 
its  right  of  forfeiture  at  the  time  it  was  contracted  it  might  so  declare  a 
forfeiture,  it  must  be  held  that  the  company  had  waived  its  right  of  forfeit- 
are,  and  chosen  to  assert  its  right  to  hold  Brickley  on  his  legal  liability 
inder  the  contract  for  the  purchase  price  of  the  land.  Benedict  v. 
Lynch,  1  Johns.  Ch.  369;  Gibbs  v.  Champion,  8  Ohio,  385;  Puller 
V.  Perkins,  7  Ohio.  197,  482. 

The  position  assumed  by  the  plaintiff  in  error,  that  Brickley  lay  by  and 
speculated  on  the  rise  of  the  land,  and  came  forward  to  complete  the 
payments,  only  when  he  discovered  that  the  land  had  become  more,  val- 
uable by  reason  of  the  extension  of  the  Missouri  River,  Fort  Scott  &  Oulf 
Railroad,  and  the*  lack  of  equity  shown  thereby,  is  fiilly  answered  by  the 
findings  of  the  court  below:  ''That  the  default  of  the  plaintiff  Brickley 
was  not  willful  and  for  the  purpose  of  awaiting  the  oontingenoy  of  a  rise 
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ID  the  value  of  the  land,  but  was  the  result  of  misfortane  in  having  his 
ankle  dislocated;  and  his  consequent  sickness 'detaining  him  away  from 
home,  together  with  his  mistake  in  .the  recollection  of  the  time  when  the 
payment  of  said  contract  fell  due."  Here  there  is  no  evidence  of  aban- 
donment, but  on  the  contrary  the  findings  show  fiacts  which  establish  af- 
firmatively that  the  default  was  occasioned  by  misfortune  and  mistake^ 
either  of  which  has  always  been  hdd  sufficient  for  the  interpositLon  of  a 
court  of  chancery  to  protect  a  party  suffering  therefrom  from  a  forfeit- 
ure occasioned  thereby,  even  tiiough,  and  in  cases  where  the  contract 
was  by  its  terms  void,  on  the  failure  to  comply  with  its  provisions. 
Fluctuations  in  value  do  not  affect  right  to  spedfio  performance.  Dieh- 
man  v.  Stifle,  8  Wall.  597. 

In  conclusion,  we  submit  that  this  case  is  one  where,  by  the  terms  of 
the  contract,  the  railroad  company  contracted  that  it  should  have  the 

right  to  declare  the  contract  null  and  void  upon  the  failure  on  the 
'*'284    part  of  Brickley  to  pay  the  in*stallments  as  they  became  due,  and 

not  that  by  such  fidlure  to  pay  the  contract  should  cease  and  de- 
termine ;  that  the  right  to  so  declare  the  contract  void  accrued  to  the  com* 
pany ,  and  must  have  been  declared,  at  the  time  of  such  failure,  to  be  ef^ 
fecti ve ,  that  by  declaring  it  forfeited  some  three  months  subsequentiy 
shows  that  it  never  exercised  its  right  under  the  contract,  and  Uiereby 
waived  the  right ;  that  Brickley,  by  his  tender  on  the  fourteenth  day  of 
April,  1877,  within  twelve  days  from  tlie  declaration  of  forfeiture,  and 
within  nine  days  of  the  receipt  of  notice  of  such  forfeiture,  avoided  any 
forfeiture  against  himself;  that  even  if  the  contract  herein  was  one  in  which 
time  was  of  the  essence,  the  finding  of  the  court  below  that  such  forfeit* 
ure  was  occasioned  by  misfortune  and  by  mistake  would  make  it  the 
duty  of  a  court  of  chancery  to  relieve  a  party  from  the  losses  occasioned 
by  such  mistake  and  misfortune ;  that  therefore  the  action  and  decree  of 
the  court  below  was  in  accordance  with  the  rules  of  equity  and  good 
conscience,  and  was  just  and  right,  and  should  beafiirmed  by  this  court. 

Brswbr,  J.  The  full  statement  of  the  case  is  found  in  the  following 
findings  of  the  court,  to-wit : 

The  above-named  parties,  on  the  eighth  of  January,  1876,  mutually 
made  and  entered  into  the  following  oontmct,  at  the  city  of  Fort  Scott» 
Kansas,  viz.: 

"[No.  10,488.]  Land  Department  op  the  Mo.  Rivkr, 

Ft.  Scott  &  Gulf  Railroad  Co. 

"This  agreement,  made  this  eighth  day  of  January ,  in  the  year  1876, 
between  the  Missouri  River,  Fort  Scott  &  Gulf  Railroad  Company,  of  the 
first  part,  and  F.  M.  Brickley,  of  the  county  of  Bourbon,  state  of  Kansas, 
of  the  second  part,  wiinesseth:  That  in  consideration  of  the  stipulations 
herein  contained,  and  the  payments  to  be  made  as  herwmfter  specified^ 
the  first  party  agrees  to  sell  unto  the  second  party  the  nortb-east  quarter 
of  the  south'-east  quarter  of  section  No.  11,  in  township  No*  28  souths  of 
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tange  No.  25  east  of  the  sixth  piincipal  meridian,  in  the  county,  of  Craw- 
ford and  state  of  Kansas,  containing,  according  to  the  United  States 
"^285     survey,  *forty  acres,  be  the  same  more  or  less,  for  the  sum  of  one 
hundred  and  twenty  dollars ;  on  which  the  said  second  party  hath 
paid  the  sum  of  forty  doUars,  being  a  part  of  the  purchase  money. 

"And  the  said  second  party,  in  consideration  of  the  premises,  hereby 
agrees  to  pay  to  the  said  first  party,  at  the  land  department  of  the  Mis- 
souri River,  Fort  Scott  &  Gulf  Rsdlroad  Company,  at  Fort  Scott,  the 
following  sums  of  principal  and  interest,  at  the  several  times  named  be- 
low: 


WKKN  DUB. 

IRTBBBST. 

FBLNOIFAL. 

Doe  January  8, 1877. •••• «. -. 

$5  80 

d80 

$40  00 

0ae  January  8. 1878 

40  00 

"And  it  being  mutually  understood  that  tiie  above  premises  are  sold 
to  said  second  party  for  improvement  and  cultivation,  and  the  said  sec- 
ond party  hereby  forther  agrees  and  obligates  himself,  his  heirs  and  as- 
signs, that  all  improvements  placed  upon  said  premises  shall  remain 
thereon,  and  shall  not  be  removed  or  destroyed  until  final  payment  for 
said  laud ;  and  further,  that  he  will  punotu^y  pay  said  sums  of  money 
above  specified  as  each  of  the  same  becomes  due ;  and  that  he  will  r^- 
ularly  and  seasonably  pay  such  taxes  and  assessments  as  may  be  law- 
fully imposed  upon  said  premises,  including  the  taxes  for  1875. 

"  In  case  the  said  second  party,  his  legal  representatives  or  assigns,  shall 
pay  the  several  sums  of  money  aforesaid,  punctually  and  at  the  several 
times  above  limited,  and  shall  strictly  and  literally  perform,  all  and 
singular,  his  agreements  and  stipulations  aforesaid,  after  their  true  tenor 
and  intent,  then  the  first  party  will  make  unto,  the  second  party,  his  heirs 
or  assigns,  (upon  request  at  the  land-offioe  of  the  first  party,  at  Fort  Scott, 
and  the  surrender  of  this  contract,)  a  deed  conveying  said  premises  in  feo- 
simple  with  the  ordinary  covenants  of  warranty^  reserving,  however,  a 
strip  of  land  one  hundred  and  fifty  feet  wide,  to  be  used  by  the  first  party 
for  a  right  of  way  or  other  raUroad  purposes,  where  the  Ime  of  the  Mis- 
souri  lUver,  Fort  Seott  &  Gulf  Bailroad  is  laid  over  the  premises. 

"But  in  case  the  second  party  shall  fail  to  make  the  payments  afore- 
said, or  any  of  them,  punctually,  and  upon  the  strict  times  and 
*286  terms  above  limited,  and  likewise  to  perform  *and  complete  all 
and  each  of  his  agreements  and  stipulations  aforesaid,  strictly 
and  literally,  without  any  failure  and  default;  tlie  times  of  payment  be- 
ing of  the  essence  of  this  contract,  then  the  party  of  the  first  part  shall 
have  the  right  to  declare  the  contract  null  and  void;  and  all  rights  and 
interests  hereby  created  or  then  existing  in  fiivor  of  said  second  party, 
or  derived  under  this  contract^  shall  utterly  cease  and  determine,  and 
the  premises  hereby  contracted  for  shall  revert  to  and  revest  in  said  first 
party  (without  any  declaration  of  forfeiture  or  act  of  re-entry,  or  without 
any  other  act  by  the  said  first  party  to  be  performed,  and  without  any 
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right  of  said  second  party  of  reclamation  or  compensation  for  moneys 
paid  or  improvements  made)  as  absolutely,  fdlly  and  perfectly  aa  if  thb 
contract  had  never  been  made. 

^  And  it  is  further  stipulated  that  no  assignment  of  the  premises  shall 
be  valid  unless  the  same  shall  be  indorsed  hereon,  or  permanently  at- 
tached hereto,  and  countersigned  by  the  commissioner  of  the  land  de- 
partment, (for  which  purpose  this  contract  must  be  sent  to  this  depart- 
ment by  mail  or  otherwise;)  and  that  no  agreement  or  conditions  or  re- 
lations between  the  second  party  and  his  assignee,  or  any  other  person 
acquiring  title  or  interest  from  or  through  him,  shall  preclude  the  first 
party  from  the  right  to  convey  the  premises  to  said  second  party  or  his 
assigns,  on  the  surrender  of  this  agreement  and  the  payment  of  the  un- 
paid portion  of  the  purchase  money  which  may  be  due  to  the  first  party. 

^'In  witness  of  which,  the  Missouri  River,  Fort  Scott  &  Gulf  Railroad 
Company  hath  caused  these  presents  in  duplicate  to  be  signed  by  the 
commissioner  and  the  secretary,  and  countersigned  by  the  cashier  of  the 
land  department,  and  the  second  party  has  hereunto  set  his  name  on  the 
day  and  year  first  above  written. 

'^  John  A.  Clark,  Commissioner. 
"H.  WiMON,  Secretary, 
^'F.  M.  Brigclsy,  Purchaser. 

^^Countersigned:    T.  H.  Annabi^b,  Casluer." 

At  the  time  of  the  execution  and  ddivery  of  said  agreement  the  plain- 
tiff'Brickley  paid  the  defendant  $40  on  the  same,  it  being  part  of  the 
purchase  money  for  said  land.  At  the  time  of  making  said  agreement 
the  plaintiff  Brickley  knew  of  the  existence  of  a  three-feet  vein  of  coal  on 
said  land,  which  was  unknown  to  the  defendant,  although  the 
*287  means  of  knowledge  were  equally  open  and  accessible  to  both  "^par- 
ties ;  but  at  the  time  of  the  making  of  the  contract  nothing  was 
said  by  either  party  relative  to  the  existence  or  non-exist^ice  of  coal  on 
said  land.  In  the  fall  of  1876,  the  plaintiff,  Brickley,  who  has  been  in 
the  employ  of  Isaac  Stadden,  a  business  man  in  the  city  of  Fort  Scott, 
Kansas,  went  to  the  town  of  Anderson,  in  the  state  of  Indiana,  on  a  visit, 
leaving  his  papers,  including  the  aforesaid  agreement,  in  Stadden's  safe 
and  in  his  possession,  and  also  a  credit  due  him  from  Stadden  of  forty- 
two  or  forty-three  dollars,  without  any  instructions  to  Stadden  in  relation 
either  to  the  papers  or  the  credit,  he  (Brickley)  expecting  to  return  in  a 
few  weeks  to  Fort  Scott;  but  while  in  Indiana,  on  the  twenty-seventh  of 
October,  1876,  he  dislocated  his  right  ankle,  and  erysipelas  set  in,  and  he 
was  confined  to  his  bed  and  room  by  reason  thereof  tjll  the  latter  part  of 
March,  1877,  during  which  time,  or  a  part  thereof,  hecorrespond^  with 
Stadden  frequently,  saying  nothing,  however,  relative  to  said  contract 
with  the  defendant  until  on  or  after  April  4,  1877.  On  the  eighth  day 
of  January,  1877,  the  second  installment  on  said  agreement  fell  due,  be- 
ing $40  principal  and  $5,60  interest,  which  installment  the  plaintiff", 
Brickley,  failed  to  pay;  and,  therefore,  on  the  second  day  of  April,  1877, 
the  defendant,  after  a  delay  extending  from  said  eighth  day  of  January 
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to  the  second  day  of  Apiily  IS??,  exercised  the  power  or  right  reserved 
to  it  in  said  contract,  and  declared  the  same  void  for  the  plaintiff's  fail- 
ure  to  pay  said  installment  at  the  time  stipulated  in  said  agreement,  and 
duly  notified  the  plaintiff  of  its  exercise  of  said  power,  which  notice  of 
forfeiture  the  plaintiff  received  by  mail  on.  the  fifth  day  of  April,  1877, 
in  the  state  of  Indiana.  On  the  fourth  of  April ,  1877 ,  the  plaintiff  wrote 
the  defendant  from  Indiana,  addressing  his  letter  to  Gen.  John  A.  C3ark, 
defendant's  land  commissioner  at  Fort  Scott,  Kansas,  informing  Clark 
that  he  had  met  with  the  aforesaid  misfortune  in  dislocating  his  ankle, 
and  that  he  had  forgotten  whether  the  second  installment  on  said 
*288  agreement  fell  due  *on  the  first  of  April  or  the  first  of  May, 
1877;  also  inquiring  when  said  installment  did  fall  due,  and  stat- 
ing if  then^due,  to  call  on  Stadden  and  he  would  pay  it  for  plaintiff; 
that  he  had  left  the  money  with  Stadden  to  pay  it,  which  letter  the  said 
dark  received,  and  on  the  sixth  day  of  April,  1877,  replied,  informing 
the  plaintiff  of  the  action  of  the  defendant  in  declaring  a  forfeiture  of 
said  contract,  and  that  he  had  forwarded  him  notice  thereof,  which  letter 
plaintiff  afterwards  received  by  mail.  On  the  fourteenth  day  of  April, 
1877,  the  plaintiff,  having  arrived  at  Fort  Soott,  Kansas,  tendered  the 
defendant  in  legal-tender  notes  $47,  and  in  silver  fifty  cents,  in  full  of 
said  installment  falling  due  on  the  eighth  of  January,  1877,  together 
with  the  interest  then  accrued  on  the  said  purchase  money  up  to  that 
date,  which  the  defendant  refused.  On  the  seventeenth  day  of  March, 
1876,  the  plaintiff  Brickley  paid  the  taxes  on  said  land  for  the  year  1875, 
amounting  to  $5.80,  and  on  the  fourth  day  of  May,  1877,  he  paid  the 
tax  on  the  same  for  the  year  1876.  On  the  thirty-first  day  of  July,  1877, 
the  plaintiff,  declaring  that  he  still  held  up  and  continued  the  said  tender 
by  him  made  on  the  said  fourteenth  of  AprU,  1877,  again  tendered  the 
defendant  $95  as  payment  in  full  of  both  the  deferred  payments  on  said 
agreement,  and  the  accrued  interest  on  the  same,  by  United  States  legal* 
tender  notes,  which  was  also  refused  by  the  defen^nt. 

At  the  time  of  the  making  of  said  f^eement  the  said  land  was,  with 
the  exception  of  a  few  acres,  wild  and  uncultivated,  and  for  the  most 
part  untillable,  and  has  never  be^  taken  into  actual*  possession  by  the 
plaintiff,  Brickley.  The  said  land  including  the  said  vein  of  coal  thereon, 
with  the  said  ndlroad  constructed  and  operated  across  or  close  to  the 
same,  was  worth  about  $50  per  acre,  the  increase  in  the  value  thereof 
iiom  the  $3  to  about  $50  per  acre  being  due  to  the  existence  of  the  said 
coal-vein  and  the  immediate  prospect  of  the  completion  of  the 
^289  said  railroad,  now  in  process  *of  construction,  and  the  construc- 
tion of  which  has  been  finally  determined  on  since  the  making  of 
said  agreement.  The  plaintiff,  Brickley,  had  knowledge  of  the  proba- 
ble extension  of  the  Fort  Soott,  Southeastern  &  Memphis  Railway  in 
the  direction  of  the  said  land  when  he  entered  into  the  said  contract;  and 
when  he  wrote  the  said  letter  of  April  4,  1877,  to  John  A.  daric,  the 
defendant's  land  commissioner,  he  had  additional  information,  and  of  a 
more  reliable  character,  to  the  same  effect.  The  last-mentioned  railroad 
is  a  branch  road  connecting  with  the  defendants  road  about  four  or  five 
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miles  south  of  the  city  of  Fort  Scott;  and  Clark,  the  land  commissioner 
of  the  defendant,  had  knowledge  of  the  said  Port  Scott,  Southeastern  & 
Memphis  Railroad  Company's  determination  to  extend  its  road  in  the  di- 
rection of  said  land  about  the  time  of  the  said  declaration  of  forfeiture 
made  by  him  of  said  contract,  as  the  agent  of  the  said  defendant;  and  said 
Clark  issued  said  declaration  of  forfeiture  immediately  upon  his  receiv- 
ing an  order  from  the  general  manager  of  the  defendant's  road  to  with- 
draw their  lands  along  the  line  of  the  Port  Scott,  Southeastern  &  Mem- 
phis Railroad  from  the  market.  The  custom  of  the  defendant  has  been, 
when  deferred  payments  on  its  contracts  for  the  sale  of  its  lands  fell  due, 
and  were  not  met  at  the  time  by  the  purchaser,  in  case  he  was  actually  oc- 
cupying the  land,  to  notify  him  of  the  fact,  and  extend  l^e  time  of  pay- 
ment if  desired;  but  in  case  the  purchaser  did  not  occupy  and  improve, 
then  its  ciLstom  has  been  to  hold  die  contract  subject  to  cancellation,  upon 
its  meeting  with  a  satisfactory  offer  from  another  purchaser  to  buy  the  same. 
The  default  of  the  plaintiff,  Brickley,  was  not  willftil,  and  for  the  pur- 
pose of  awaiting  the  contingency  of  a  risei  in  the  value  of  the  land,  but 
was  the  result  of  his  misfortune  in  having  his  ankle  dislocated,  and  his 
consequent  sickness  which  detained  him  from  home,  together  with  his 
mistake  in  the  recollection  of  the  time  when  the  payments  on  the 
''^dO  said  ^contract  fell  due,  and  some  slight  negligence  on  his  part  in 
observing  the  times  of  payment  thereon.  The  defendant  has  pub- 
licly advertised  for  several  years  that  it  is  always  ready  to  receive  the  de- 
ferred payments  on  its  contracts  for  the  sale  of  its  lands  in  advance,  and 
to  make  deeds  to  the  purchaser  at  any  time  on  complete  payment  of  the 
whole  of  the  purchase  money.  The  plaintiff  herein  pleaded  the  tenders 
above  mentioned  in  this  action,  and  held  them,  and  both  of  them,  upon 
trial;  and  the  defendant  pleaded  a  tender  back  to  the  plaintiff  of  the  whole 
amount  of  money  that  the  plaintiff  has  paid  'to  it  on  said  contract,  and 
held  up  the  tender  on  the  trial  hereof. 

Upon  the  findings  it  is  apparent  that  if  the  contract  between  these  par- 
ties is  enforced  according  to  its  terms,  judgment  was  improperly  entered 
in  favor  of  Brickley  They  had  stipulated  that  upon  his  failure  to  make 
the  payments  punctually,  the  times  of  payment  being  of  the  essence  of 
this  contract,  it  should  have  the  right  to  declare  the  contract  null  and 
void,  and  thereupon  all  his  rights  thereunder  should  cease.  He  did  fail 
to  make  such  punctual  payments.  It  exercised  the  power  reserved  in  it, 
and  declared  the  contract  at  an  end.  By  what  right  may  the  court  ig- 
nore this  stipulation  of  the  contract,  while  it  upholds  and  enforces  the 
others?  The  parties  fix  the  price  at  a  certain  sum.  Does  the  court  ever 
attempt  to  change  that  price?  Does  it  not  always  say  that  it  cannot 
make  contracts  for  parties,  and  as  they  have  agreed  upon  the  price,  that 
concludes  the  matter?  May  they  not  also  fix  the  time  at  which  the  price 
must  be  paid? — and  if  not,  why  not?  Why  is  the  matter  of  time  outside 
the  power  of  the  parties  absolutely  to  determine,  when  all  other  matters 
— price,  interest,  security,  eto.^must  be  determined  by  them  alone?  It 
is  true  that  at  one  time  it  was  the  doctrine  of  the  court  of  chancery  that 
parties  ocfald  not  make  time  of  the  essence  of  a  contract  of  sale  of  real 
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estate.  Such  seems  to  have  been  the  opinion  of  Lord  ThubloWi  from 
the  cases  of  Gregson  v.  Kiddie,  dted  by  Sir  Samttbl  RohillYi  from 
his  own  notes  in  the  argument  of  the  case  of  Seton  ▼.  Slade, 
*291  *7  Ves.  265.  But  that  doctrine  has  long  sinoe  beenoverthrown, 
and  now,  in  equity  aa  well  aa  at  law,  wherever  it  clearly  appeani 
to  be  the  intention  of  the  parties  that  time  should  be  of  the  essence  of 
the  contract,  that  essential  feature  will  be  upheld.  Hudson  v.  Bartram, 
3  Madd.  440;  Boehm  v.  Wood,  1  J.  &  W.  419;  Williams  v.  Edwards, 
2  Sim.  78;  Hipwell  v.  Knight,  1  Younge  &  C.  401;  Nokes  v.  Lord  Kil- 
morey,  1  De  G.  &  S.  444;  Parkin  v.  Thorold,  16  Beav.  59;  Gedye  v. 
Duke  of  Montrose,  26  Beav.  45;  Hudson  v.  Temple,  29  Beav.  536;  Ben- 
edict V.  Lynch,  1  Johns.  Ch.  370;  Wells  t.  Smith,  2  Edw.  Ch.  78; 
Dutch  Church  v.  Mott,  7  Paige,  82;  Scott  ▼.  Fields,  7  Ohio,  424;  Brewer 
V.  Connecticut,  9  Ohio,  189;  Davis  ▼.  Stevens,  3  Iowa,  168;  0 'Fallon 
V.  Kennerly,  46  Mo.  124;  Kemp  v.  Humphreys,  13  Dl.  678;  CSirisman 
v.  Miller,  21  111.  227;  Grey  v.  Tubbs,  43  Cal.  869;  Phelps  v.  Illinois 
Cent.  B.  Co.,  63  111.  469;  Beed  v.  Breeden,  61  Pa.  St.  460;  Bullock  v. 
Adams,  20  N.  J.  £q.  371;  Jennisons  t.  Leonard,  21  Wall.  302.  It  is 
true  that  courts  of  equity  do  not  presume  that  parties  intended  that  time 
shall  be  of  the  essence  of  such  a  contract,  but  rather  that  the  substan- 
tial matteip  are  the  transfer  of  title  on  the  one  side  and  the  payment  of 
the  price  on  the  other,  and  that  if  these  be  accomplished,  although  not 
at  the  exact  time  named  therefor,  the  contract  ia  in  its  substance  and  in- 
tent upheld.  Hence  it  is  common  for  courts  to  say,  when  there  is  simply 
a  bond  to  convey  upon  the  payment  of  certain  amounts  at  specified  times, 
that  time  is  not  of  the  essence  of  the  contract,  and  decree  conveyance  of  the 
title  upon  tender  aftar  the  specified  times  of  the  stipulated  price  and  in- 
terest. But  this  int^pretation  of  the  effect  and  intent  of  certain  contracts 
is  no  denial  of  the  right  of  the  parties  to  make  time  of  the  essence  of  the 
contract,  and  no  assertion  of  the  right  of  the  courts  to  disregard  or  annul 
such  stipulation  when  made* 

The  syllabus  in  Wynkoop  v.  Cowing,  21  111.  570,  reads:  "Where  par- 
ties make  time  one  of  the  conditions  of  a  contract,  courts  of  equity  will 
not  relieve  a  de&ulting  party  where  there  is  no  waiver  by  the  other 

party." 
*292  *That  in  Kemp  v.  Humphreys,  18  HI.  673,  says:  ""Parties  have 
a  right  to  make  their  own  contracts,  making  the  time  of  their 
performance  material,  so  that  a  failure  to  perform  at  the  time  will  avoid 
the  agreement.  A  court  of  equity  has  no  power  to  enforce  the  specific 
execution  ot  a  contract  contrary  to  the  deariy  expressed  intention  of  the 
parties." 

And  in  Chrisman  v.  Miller,  21  SI.  227,  CSiief  Justice  Caton  says: 
'"  It  is  conceded  on  all  hands  that  parties  have  the  right  to  make  their 
contracts  as  stringent  as  they  please,  and  to  make  time  of  the  very  essence 
thereof;  and  if  one  party,  without  the  consent  of  the  other,  allows  the  speci- 
fied time  to  pass,  no  matter  from  what  cauae^  without  performing  the  condi- 
tion, theatipulated  consequences  must  follow.  Here,  by  the  express  con- 
tract of  the  parties,  time  is  made  of  the  essence  of  the  contract.    The 
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contract  is  that  if  payments  should  not  be  made  at  the  stipulated  times, 
then  the  purchaser's  interest  under  the  contract  should  cease." 

See,  also,  a  later  case,  in  which  the  court  says:  "A  party  demanding 
specific  performance  is  bound  to  show  that  he  himself  has  always  been 
ready  and  willing  and  eager  to  perform  on  his  part,  when  the  contract 
itself  does  not  make  time  of  its  essence.  In  cases  where  time  is  of  the  es- 
se^nce  it  has  been  the  constant  ruling  of  this  court  that  such  a  provision 
cannot  be  dispensed  with,  but  will  be  enforced  except  under  very  pecu- 
liar circumstances.  A  cowrt  of  equity  has  no  power  to  aUer  contracts  cfpar- 
ties,  but  to  enforce  them  as  made.^  Phelps  v.  Illinois  Cent.  B.  Co.,  63  111. 
469. 

It  being,  then,  settled,  at  law  and  in  equity,  that  the  parties  to  such 
a  contract  may  make  time  of  its  essence,  and  that  when  so  made  that 
stipulation  like  all  others  is  binding  upon  the  court,  let  us  examine  the 
contract  and  the  findings  to  ascertain  what  were  the  rights  of  the  parties 
under  the  one,  and  if  any  ground  is  shown  in  the  other  for  setting  aside 
or  disregarding  the  stipulations  of  the  former.  In  reference  to  the  con^ 
tract  counsel  for  Brickley  contend  that  a  failure  to  make  punctual  pay- 
ment does  not  of  itself  avoid  the  contract,  but  only  gives  to  the  company 
the  right  to  avoid  it;  that  this  option  must  be  exercised  immedi- 
*293  ately  upon  the  default  in  "'payment,  or  it  will  be  waived;  or,  if 
.  it  must  not  be  exercised  immediately,  and  is  in  &ct  attempted  to 
be  exercised  months  afi;er  the  default,  that  then  a  reasonable  time  for  pay- 
ment exists  after  notice  of  the  claim  of  forfeiture.  Again,  they  say  that 
this  was  a  sale  upon  condition^  subsequent,  and  that  equity  will  relieve 
against  the  breach  of  a  condition  subsequent,  when  compensation  can  be 
made,  and  that  interest  is  the  l^al  compensation  for  breach  of  a  contract 
to  pay  money;  and  further,  that  having  regard  to  the  fiEU>t  that  this  is  a 
sale  upon  condition  subsequent,  that  possession  is  given,  and  that  the 
improvements  are  to  remain  until  payment  of  the  price,  this  should  be 
regarded  as  really  a  contract  for  the  security  of  the  payment  of  money, 
— in  &ct,  tantamount  to  a  mortgage.  None  of  these^  claims  can  be  sus- 
tained. This  is  purely  and  strictly  a  contract  for  the  sale  of  land.  That 
is  its  purpose  and  object,  and  not  the  loan  of  money,  or  mere  security 
for  money  loaned.  No  better  description  of  the  character  of  this  contract 
can  be  found  than  that  given  by  Mr.  Justice  Hunt,  in  the  case  firom  21 
Wall,  svpra,  as  follows:  ''This  was  one  of  the  sales  of  real  estate  by  con- 
tract so  common  in  this  country,  in  which  the  titie  remains  in  the  vendor 
and  the  possession  passes  to  the  vendee.  The  legal  titie  remains  in  the 
vendor,  while  an  equitable  interest  vests  in  the  vendee  to  the  extent  of 
the  payment  made  by  him.  As  his  payments  increase,  his  equitable 
interest  increases,  and  when  the  contract  price  is  fully  paid,  the  entire 
titie  is  equitably  vested  in  him,  and  he  may  compel  a  conveyance  of  the 
l^al  titie  by  the  vendor,  his  heirs,  or  his  assigns.  The  vendor  is  a 
trustee  of  the  legal  titie  for  the  vendee  to  the  extent  of  his  pajrment.  The 
result  of  this  state  of  things  is  quite  unlike  that  of  a  conveyance  subject 
to  a  condition  subsequent  which  is  broken,  and  when  re-entry,  or  a  daim 
of  titie  for  a  condition  broken,  is  necessary  to  enable  the  vendor  to  r»- 
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store  to  himself  the  title  to  the  estate.  The  legal  title  having,  in  that 
case,  passed  tat  of  him^  some  measures  are  necessary  to  replace  it.  In 
the  case  of  a  contraot  like  that  which  we  are  now  considering,  no  legal 
title  passes.  The  interest  of  the  vendee  is  eqaitable  merely,  and  what- 
ever pats  an  end  to  the  equitable  interest,  as  notice,  an  agreement  of  the 
parties,  a  surrender,  an  abandonment,  places  the  vendor  where  he  was 

before  the  oontraot  was  made." 
*294    *In  the  case  of  Walker  v.  Rogan,  1  Wis.  627,  cited  by  counsel, 

there  was  an«  express  conveyance  of  the  logal  titie.  A  deed  was 
executed  conveying  the  fee  in  consideration  of  one  dollar,  and  the  bond 
thereafter  recited  and  conditioned  that  if  the  grantee  should  fail  to  com- 
ply with  the  conditions  of  said  bond,  the  same  being  a  bond  for  the  pay* 
ment  of  money,  then  the  conveyance  and  the  estate  thereby  created 
should  cease,  determine,  and  be  of  no  effect,  and  the  grantor  should 
have  the  right  to  re-enter,  etc.  That  plainly  was  a  deed  upon  a  condi- 
tion subsequent.  Here  the  company  owned  the  land,  and  desired  to 
Bell  it.  It  made  this  contract  to  effect  the  sale.  It  retained  the  legal 
title,  not  as  security  for  money  loaned,  but  for  the  unpaid  portion  of  tixe 
price.  This  was  no  mere  mortgage,  in  which  security  for  the  payment 
of  money  is  the  primary  purpose,  but  a  contract,  in  which  the  sale  of 
real  estate  is  the  tiling  intended.  It  did  not  convey  the  titie  subject  to 
a  lien;  it  retained  the  titie,  and  simply  gave  to  the  purdiaser  the  right 
of  obtaining  a  titie  upon  performance  of  certain  prescribed  precedent 
conditions.  Instead  of  being  a  ccmveyance  of  titie  upon  conditions  sub- 
sequent, it  was  a  contract  to  convey  upon  conditions  precedent.  Again, 
the  contract  gives  to  the  company  the  option,  upon  the  default  of  Brick- 
ley,  to  dedare  the  contract  at  an  end.  Nowhere  is  it  said  that  this  op- 
tion must  be  exercised  at  the  exact  moment  of  default,  or  be  lost  to  the 
company,  nor  can  any  such  inference  be  drawn  from  any  reasonable 
construction  of  the  language. 

The  same  rule  applies  here  as  in  case  of  the  time  of  payment.  Time 
is  not  presumed  to  be  of  the  essence,  and^is  only  held  to  be  so  when  ex- 
pressly stipulated,  or  when  the  facts  and  circumstances  clearly  indicate 
the  intention  of  the  parties  that  it  should  be  so.  Here  there  is  no  ex- 
pressed stipulation  for  fixing  the  exact  time  of  exercising  the  option,  nor 
do  the  facts  and  circumstances  indicate  any  such  intention,  but  rather 
the  reverse,  and  in  order  to  clearly  interpret  a  contract  in  the  light  of  the 
surrounding  fstcts  and  circumstances,  we  must  regard  rather  the  situation 

at  the  time  the  contract  is  entered  into,  than  those  matters  which 
*296    may  transpire  thereafter.     *What,  in  view  of  that  situation,  did 

the  parties  intend?  is  the  question,  and  not,  what,  in  the  light 
of  those  after-matters,  would  have  been  the  most  prudent,  and  attended 
with  the  least  risk?  It  must  be  presumed  that  Brickley ,  by  entering  into 
this  contract,  intended  to  purchase  this  land,  desired  to  do  so.  Asking 
time  for  part  of  his  payments,  it  cannot  be  presumed  that  he  desired  that 
the  company  should  cut  off  his  entire  interest  in  the  premises,  and  all 
his  rights  in  the  contract  upon  the  first  happening  of  any  default*  The 
more  time  the  company  would  give  him^  the  better*    The  longer  it  waited 
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before  exercising  its  option  and  destroying  his  contract,  the  greater  the 
probabilities  of  his  finally  completing  the  purdiase  and  securing  the  land. 
The  company  insisted  that  time  of  payment  should  be  of  the  essence  of 
the  contract,  instead  of  execoting  a  deed  and  taking  a  mort<];age  back,  in 
which  event,  upon  default,  a  foreclosure  suit  would  have  been  necessary 
to  recover  money  or  land.  It  simply  gave  its  contract  to  convey  upon 
the  payment  of  certain  sums  at  specified  times.  It  protected  its  rights 
by  reserving  the  option  to  declare  the  contract  at  an  end  upon  Brickley's 
default.  Of  what  value  to  it  was  any  limitation  on  the  time  of  exercis- 
ing this  option?  Must  it  be  presumed  that  it  was  contracting  in  advance, 
that  it  would  show  no  mercy,  or  that  it  was  00  framing  its  agreement 
that  it  could  grant  no  favor  without  giving  up  an  essential  element  of  its 
security?  Even  against  a  corporation  no  such  presumption  as  that  ob- 
tains, but  rather,  while  insisting  upon  the  right  of  putting  an  end  to  the 
contract  whenever  the  purchaser  should  make  default  as  essential  to  its 
security,  it  might,  nevertheless,  without  yielding  this  right,  postpone  its 
exercise  so  long  as  a  due  regard  to  its  own  interests  and  the  rights  of  the 
purchaser  should  permit. 

Again,  the  contract  gives  the  company  the  right,  upon  defiault,  to  de- 
clare the  contract  at  an  end,  and  provides  that  "all  rights  and  interests 
hereby  created  or  then  existing  in  favor  of  said  second  party,  or  derived 
under  this  contract,  shall  utterly  cease  and  determine."  This 
'''296  plainly  implies  *that  upon  the  declaration  of  forfeiture,  the  con- 
tract shall  then,  ipsofacto^  be  at  an  end,  and  not  that  it  shall  end 
unless  payment  be  made  within  a  reasonable  time.  It  does  not  provide 
for  a  future  but  a  present  termination  of  the  contract.  This  does  not 
assimilate  the  case  in  which,  time  not  being  of  the  essence,  there  has 
been  a  long  delay  on  the  part  of  the  purchaser,  and  the  vendor  elects  to 
put  an  end  to  the  contract,  and  gives  notice  of  his  intention  thereto,  in 
which  it  is  held  that  the  vendee  has  a  reasonable  time  thereafter  in  which 
to  pay.  In  such  case  the  courts  are  not  interpreting  the  very  terms  of 
the  contract,  but  are  enforcing  the  equitable  obligations  of  the  parties ; 
and  it  is  held  that  the  vendor,  having  himself  waited, long,  shall  not  be 
permitted  in  a  moment  to  cut  off  all  rights  of  the  purchaser.  2  Lead. 
€as.  Eq.  White  &  T.  Notes,  p.  2,  p.  1001,  and  cases  dted.  It  seems 
to  us,  therefore,  that  under  this  contract,  et  vi  terminij  the  plaintiff  had 
lost  all  his  rights  in  the  land.  But  again,  at  law  each  party  always  stood 
upon  the  very  letter  of  the  contract.  He  could  claim  nothing  which  the 
contract  did  not  in  terms  give.  ^^ As  to  the  contract  of  the  party,"  says 
Lord  Eldon^  in  the  case  of  Seton  v.  Slade,  mpra^  '^the  slightest  objection 
is  an  answer  at  law."  Only  in  equity  was  relief  ever  granted  to  any  one 
who  had  not  00119 plied  with  every  stipulation  of  his  agreement.  If  the 
purchaser  had  not  paid  at  the  very  time  he  had  promised  to  pay,  the 
law  gave  him  no. relief,  and  equity  only  interfered  when  it  was  equitable 
to  do  so.  "Where  either  the  vendor  or  purdiaser  has  not  completed 
the  contract  on  his  part  at  the  appointed  time,  if  the  contract  be  ineq- 
uitable or  the  price  unreasonable,  that  is  to  say,— ^inadequate  in  one  case 
or  exorbitant  in  the  other, — ^uity  will  not  afford  its  aid  by  decreeing 
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specific  performance."    WhoTwood  ▼•  Simpson,  2  Vein.  186;  Lewis  ▼. 
Lord  Lecfamerey  10  Mod.  608. 

In  the  leading  case  of  Longworth  y.  Taylor,  14  Pet.  172,  Stort,  J., 
speaking  for  the  court,  says:   '^In  the  first  place,  there  is  no  doubt  that 

time  may  be  of  the  essence  of  a  contract  for  the  sale  of  property. 
^297     It  may  be  *made  so  by  the  express  stipulation  of  the  parties,  or 

it  may  arise  by  implication  from  the  very  nature  of  the  property, 
or  the  avowed  objects  of  the  seller  or  the  purchaser.  And  even  when  time 
is  not  thus  either  expressly  or  impliedly  of  the  essence  of  the  contract,  if 
the  pnrty  seeking  a  specific  performance  has  been  guilty  of  ^ross  laches, 
or  has  been  inexcusably  negligent  in  performing  the  contract  on  his  part; 
or  if  there  has,  in  the  intermediate  period,  been  a  material  change  of  cir- 
cumstances, affecting  the  rights,  interests,  or  obligations  of  the  parties,  in 
all  such  cases  courts  of  equity  will  refuse  to  decree  any  specific  perfor*^ 
mance,  upon  the  plain  ground  that  it  would  be  inequitable  and  unjust. 
But  except  under  circumstances  of  this  sort,  or  of  an  analogous  nature,  time 
is  not  treated  by  courts  of  equity  as  of  the  essence  of  the  contract;  and 
relief  will  be  decreed  to  the  party  who  seeks  it  if  he  has  not  been  grossly 
negligent  and  comes  within  a  reasonable  time,  although  he  has  not  com- 
plied with  the  strict  terms  of  the  contract.  But  in  all  such  cases  the 
court  expects  the  party  to  make  out  a  case  free  from  all  doubt,  and  to 
show  that  the  relief  which  he  asks  is,  under  all  the  circumstances  equi-* 
table." 

Would  it  be  equitable  to  enforce  this  contract,  under  all  the  circum- 
stances? We  think  not.  The  land  is  worth  $2,000.  For  the  pitiful 
sum  of  $120<»  plaintiff  asks  the  court  to  compel  the  company  to  convey 
him  this  land;  that  is,  he  asks  the  court  to  take  $2,000' worth  of  prop- 
erty away  from  the  defendant,  while  he  is  only  willing  to  pay  therefor 
$120.  Surely,  there  is  nothing  in  that  to  appeal  to  the  conscience  of  a 
chancellor  or  to  set  the  eager  footsteps  of  a  court  of  equity  in  motion. 
He  that  seeks  equity  must  do  equity;  and  one  who  asks  to  take  from 
another  property  of  such  great  value,  without  the  payment  of  the  six- 
teenth part  of  Bxxth  value,  ought  to  be  able  to  show  that  he  has  himself 
done  all  that  is  ''nominated  in  the  bond."  It  is  true,  the  findings  show 
the  value  at  the  time  of  the  decree,  and  not  that  at  the  time  of  the  con- 
tract; bat  the  difference  between  such  value  and  the  price  is  found  to  be 
owing  to  a  vein  of  coal,  and  to  the  prospective  construction  of  a  railroad 
in  proximity  to  the  land.     The  one  was  thereat  the  time  of  the  contract, 

and  was  known  to  the  purchaser,  and  not  to  the  seller.  Whatever 
*298    of  additional  value  that  gave,  then  existed — a  value  *which  he 

knew,  but  the  company  did  not.  They  did  not,  therefore,  con- 
tract upon  equal  terms.  The  railroad  company,  suppoang  the  land 
merely  farm  land,  sold  it  upon  the  basis  of  its  value  as  such,  for  culti- 
vation and  improvement.  Brickley ,  saying  nothing  of  the  larger  value 
he  knew  that  it  possessed  on  account  of  the  valuable  coal  deposits  under- 
neath its  surfiEUse,  bought  it  not  for  farm,  but  for  mining,  purposes.  And 
while  this  ignorance  on  the  part  of  one,  and  knowledge  on  the  part  of  the 
other,  might  not  of  itself  be  ground  for  setting  aside  the  contract,  yet  it 
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is  a  very  potent  reason  why  the  strong  arm  of  fhe  chancellor  should  not 
be  lifted  to  relieve  him  from  the  consequences  of  his  own  fidlure  to  com- 
ply  with  the  terms  of  this  unequal  contract.  Again,  the  prospectiye 
construction  of  a  railroad  in  proximity  to  the  land  is  the  other  clement 
affecting  the  value.  That  there  was  some  prospect  of  this,  Brickley  knew 
at  the  time  of  the  contract.  Whether  the  company  did  or  not,  the  find-* 
ings  do  not  show.  In  all  probability  it  did,  however.  But  about  the 
time  of  the  forfeiture,  each  party  beoune  aware  of  Acta  rendering  more 
probable  the  immediate  construction  of  this  road,  and  undoubtedly  the 
action  of  the  one  party,  and  certainly  the  action  of  the  other,  was  influ- 
enced by  this  additional  information.  In  other  words,  since  the  contract, 
and,  indeed,  since  the  default,  there  had  been  a  material  change  oif 
circumstances  affecting  the  value  of  property.  Such  a  change,  of  course, 
does  not  affect  the  validity  of  the  contract,  nor  release  either  party  from 
the  obligation  to  perform,  but,  like  the  other  elementreferred  to  affecting 
the  value,  it  is  material  in  determining  whether  it  would  be  equitaUe 
to  relieve  the  plaintiff  against  a  forfeiture  caused  in  part,  at  least,  by  his 
own  negligence. 

In  the  case  of  Margraf  v.  Muir,  67  N.  Y.  165,  where  no  de&ult  was 
claimed  on  the  part  of  the  purchaser,  and  where  the  only  imputation  of 
wrong  on  his  part  was  in  his  concealing  the  fact  of  a  rise  in  the  value  of 
real  estate,  the  court  refused  to  enforce  the  contract  or  give  to  the  pur- 
chaser any  fiArther  damages  than  the  return  of  the  money  paid 
'''299  by  him,  "'and  interest.  Earl,  J.,  in  giving  the  opinion  of  the 
court,  uses  this  strong  language:  ^This  was  an  unconscionable 
contract,  and  could  not  be  specifically  enforced  on  the  ground  of  the  in- 
adequacy of  the  consideration.  The  plaintiff  lived  near  the  lot,  and 
knew  its  value.  The  defendant  lived  at  a  distance,  and  did  not  know 
its  value.  .  While  the  plaintiff  did  not  make  any  misrepresentations,  he 
concealed  his  knowledge  of  the  recent  rise  in  vidue  of  tiie  lot,  and  took 
advantage  of  her  ignorance,  and  thus  got  from  her  a  contract  to  convey 
to  him  the  lot  for  but  a  littie  more  than  one-third  its  value.  Such  a 
contract,  it  is  believed,  has  never  yet  been  enforced  in  a  court  of  equity 
in  this  country.  When  a  contract  for  the  sale  of  lands  is  fair  and  just 
and  free  from  l^al  objection,  it  is  a  matter,  of  course,  for  courts  of  equity 
to  specifically  enforce  it.  But  they  will  not  decree  specific  performance 
in  cases  of  fraud  or  mistake,  or  of  hard  and  unconscionable  bargains,  or 
when  the  decree  would  produce  injustice,  or  when  such  a  decree  would 
be  inequitable  under  all  the  circumstances."  1  Story,  Eq.  Jur.  §  769; 
Will.  Eq.  Jur.  262;  Osgood  v.  Franklin,  2  Johns.  iSi.  1;  S.  C.  14  Johns. 
527;  Seymour  v.  Delancey,  6  Johns.  Ch.  222;  S.  C.  3  Cow.  446. 

In  this  last  citation  is  a  long  review  of  the  authorities  by  Savage,  G. 
J.,  which  is  very  satisfactory.  See,  also.  Howard  v.  Edgell,  17  Vt.  28; 
Robinson  v.  Robinson,  4  Md.  Ch.  182;  Kimball  v.  Tooke,  70  111.  668. 
So  far  as  plaintiff's  accident  is  concerned,  while  tl»t,  of  course,  is  always 
a  ground  for  the  interposition  of  equity,  yet  it  will  be  noticed  that  he 
did  not  leave  in  the  hands  of  his  employer  an  amount  fully  aufficient  to 
make  the  payment;  thai  he,  during  his  confinement,  frequently  oorre- 
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sponded  with  such  employer,  but  made  no  aUudon  to  his  contract;  that 
he  did  not  seem  impressed  with  any  anxiety  to  perform  on  his  part  un* 
til  he  received  the  additional  information  which  led  him  to  believe  in 
the  immediate  construction  of  the  railroad ;  that  he  never  entered  into 
actual  possession  or  made  any  improvements,  as  was  contemplated  by 
hi3  contract;  and  finally,  as  the  court  finds,  his  own  negligence  contrib- 
uted in  some  degree,  at  least,  to  his  default.  So  far  as  the  pub- 
*300  lie  advertisement  of  the  company  is  con'^'cemed,  that,  of  course, 
refers  only  to  payments  in  advance  of  the  specified  times,  and 
cannot  be  construed  as  meaning  that  the  company  waived  all  forfeitures 
and  agreed  to  hold  all  contracts  perpetually  open.  Though  the  contract 
provides  for  a  forfeiture  of  all  moneys  paid  under  it,  yet  the  company 
tenders  back  all  moneys  it  had  received. 

On  the  whole  case  it  seems  to  us  more  in  consonance  with  equity,  which 
means  equality,  that  the  plaintiff  seeking  to  purchase  a  valuable  tract  of 
land  whose  value  he  knew,  but  of  which  the  defendant  was  ignoiant, 
should,  on  being  reimbursed  his  money,  lose  an  enormous  speculation, 
than  that  the  defendant  should  be  compelled  to  part  with  its  property 
for  a  pitiful  and  grossly  inadequate  consideration ;  and  the  plaintiff,  hav- 
ing lost  his  right  to  rely  upon  \he  letter  of  his  contract,  must  abide  by 
that  which  equity  says  is  just  and  fair  between  man  and  man. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case  re- 
manded, with  instructions  to  render  judgment  in  favor  of  the  defendant, 
the  railroad  company,  upon  its  making  its  tender  good. 

(All  the  justices  concurring.) 


Ebiomb  Casb,  Jr.,  v.  £.  M.  Babtholow  and  others. 

July  Term.  1878. 

1.  Idem  Sonans:  Name:  Judgment.  A  judgment  against  Augusta  M. 
Bagwell  and  James  H.  Bagwell,  in  an  action  barring  their  rights  in  cer- 
tain mortgaged  premises,  rendered  upon  default  upon  the  service  of  a 
summons  hs^  out  of  the  state,  under  section  1,  c.  113,  Laws  1871,  is  not 
void  where  personal  service  was  actually  made  on  said  defendants,  not- 
withstanding the  affidavit  for  the  service,  after  correctly  using  the  names 
of  the  BagweUs  in  the  title  and  body  of  the  same,  then  states,  where  they 
occur  the  second  and  third  times,  "the  said  August  M.  Bagstoell  and 
James  H.  Bagswell^^  and  notwltlistanding  the  summons  in  the  case  was 
directed  to  Augusta  M.  Bagauyell  and  James  H.  Baffstvell^ 

0 

*  A  judgment  against  Joseph  Shaffer,  quieting  title  to  at  certain  piec^  of  land, 
rendered  upon  a  default,  and  upon  service  by  publication  only  .is  valid  and  bind- 
inff,  as  against  the  owner  of  tne  land,  whose  name  is  Josepb  Sliafer.  Rowe  v. 
PUmer,  59  Kan.  887. 

A  Judgment  by  default,  taken  by  mistake,  and  without  fraud,  In  favor  of  "John 
W.*  instead  of  '^  James  W..*  is  not  nuU.    McGaughey  v.  Woods,  (lnd.)7  N.  £. 
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*301    *2.  Summons :  Service:  SerYice  out  of  State.    Uader  section  1, 
c.  113.  Iiaws  1871,  no  copy  of  the  petition  died  in  a  case  is  required  to 
be  served  with  the  summons  to  make  the  senrice  valid. 

3.  Statutory  Construction:  BepeaL    Section  1»  c  118,  Laws  1871,  takes 

the  place  of  section  76,  Gen.  St.  644,  and  original  section  76  is  repealed 
by  virtue  of  section  16,  art.  2,  of  the  state  constitution.  Burgess  v. 
M.,  G.  «Sb  K.  W.  B.  Co.,  18  Kan.  53,  57;  County  of  Jefferson  ▼.  Hud- 
son, 20  Kan.  71,  75. 

4.  Judgment:  Foreclosure:  Parties  and  Purchasers  Barred.    A  party 

who  is  made  defendant  to  a  foreclosure  suit,  under  the  allegation  "that 
he  has  or  claims  some  interest  in  or  lien  upon  the  said  mortgaged  prem- 
ises, which  interest  or  lien  accrued  subsequently  to  and  is  inferior  to  that 
of  the  said  plaintiff,''  and  against  whom  judgment  is  taken  by  default; 
''that  he,  and  all  persons  claiming  under  him  since  the  commencement 
of  the  action,  are  forever  barred  and  foreclosed  of  all  right  and  equity 
of  redemption  in  the  said  mortgaged  premises,  and  in  each  and  every 
part  thereof," — is  barred  by  such  decree  from  maintaining  a  suit  to 
foreclose  a  mortgage  alleged  by  said  defendant  to  be  a  prior  one  on  the 
same  premises;  and  held,  that  the  assignee  of  the  said  defendant  mort- 
gagee uf  tlie  mortgage  which  is  non-negotiable,  and  to  which  he  obtained 
title  pendente  lite,  is  also  barred  and  foreclosed  by  the  said  judgment. 

• 
Error  from  Johnson  district  court. 

Action,  brought  by  Case  against  Bartholowand  six  others,  to  foreclose 
a  mortgage  given  by  Bartholow  and  wife  upon  certain  lands  in  Johnson 
county  to  Augusta  M.  Bagwell,  and  by  her  assigned  to  said  Case.  Trial 
at  November  term,  1876,  of  the  district  court,  and  findings  and  judgment 
for  defendants. 

A.  Smith  Devenney  and  W.  Qtdgley^  for  plaintiff  in  error. 

The  proceedings  and  decree  rendered  by  the  Douglas  county  district 
court  have  no  binding  force  on  Augusta  M.  Bagwell  or  James  H.  BagweU, 
neither  of  whom  appeared  in  or  contested  the  facts  of  the  case,  and  the 
court  never  acquired  jurisdiction  of  those  two  persons.  The  court  could 
only  acquire  jurisdiction  in  the  mode  and  manner  pointed  out  by  the 
Code  of  Civil  Procedure  of  1868.  The  predicate  of  service  without 
*302  the  state  is  the  affidavit  of  N.  T.  Stephens,  *as  found  in  the  record ; 
and  the  making  and  filing  of  an  affidavit  in  such  case,  as  the  law 
requires,  e^re  jumdictimal  steps,  without  which  the  proceedings  are  coram 
nonjiLdicCy  and  void.  Shields  v.  Miller,  9  Elan.  *390;  Forbes  v.  Hyde, 
31  Cal.  342 ;  King  v.  Harrington,  14  Mich.  632. 

The  petition  of  Gilbert  and  Gay  in  the  Douglas  county  district  court, 
entitles  the  action  "Gilbert  and  Gay  v.  Bartholow,  Augusta  M.  Bagwell, 
and  James  H.  Bagwell  et  oi.^^  The  affidavit  of  counsel  entitles  the 
action,  for  service  without  the  state,  **against  Bagwill  and  BagwtU,"  and 
at  the  same  time  swears  that  Augusta  M.  Bag8wtll  and  James  H.  Bag9- 
will  are  non-residents,  ete.  Service  was  afterwards  made  on  Augusta  M. 
Bagwell  and  James  H.  Bagwell.     We  contend,  therefore,  that  the  record 

Rep.  7.  A  Judgment  entered  and  indexed  against "  BHen  Desney  *  is  not  construct- 
ive notice  of  a  lien  against  the  land  of  "Helen  Desney. "  Tnomas  ▼.  Desaey . 
(Iowa,)  10  N.  W.  Rep.  816.  ''Spints"  and  '^Spriaz"  are  not  iA&m  9onam.  U.  a  v. 
Spintz,.  18  Fed.  Rep.  877. 
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of  the  proceediogB  had  iu  the  Douglas  county  district  court  is  not  evi- 
dence against  Augusta  M.  Bagwell  or  James  H.  Bagwell,  for  the  reason 
that  Bagswill  is  not  Bagwell,  they  are  not  idem  sonam,  nor  do  they  signify 
the  same  person.     Enterkin  v.  Chambers,  11  Kan.  *868. 

As  bearing  on  the  question  of  idem  sanans^  counsel  cited  Kirk  v.  Suttle, 
6  AJa.  679;  Martin  v.  Webb,  5  Ark.  72;  Semon  v.  Hill,  7  Ark.  70; 
Bates  V.  State  Bank,  Id.  394;  Cruikshank  v.  Comyns,  24  111.  602; 
Brotherline  v.  Hammond,  69  Pa.  St.  128;  Robson  v.  Thomas,  55  Mo. 
582 ;  Boothroyd  v.  Engles,  23  Mich.  19 ;  Hall  v.  Bumstead,  20  Pick.  4 ; 
Heil's  Appeal, 40  Pa.  St.  453 ;  2  Curtis,  (U.  S.)  84 ;  Mauri  v.  Heffeman, 
13  Johns.  77 ;  Jackson  v.  Boneham,  15  Johns.  226;  Ross  v.  Luther,  4 
Cow.  158. 

The  supposed  or  attempted  service  of  process  without  the  state  has  no 
greater  force  or  effect,  under  the  amendatory  act  of  1871,  if  it  cuts  any 
figure  in  the  case,  than  service  by  publication;  and  we  maintain  that 
said  amendatory  act,  if  in  force,  must  be  construed  with  section  76  of 
Code  of  1868,  and  that  the  law  still  requires  a  copy  of  the  petition  to  be 
served  with  the  summons  in  such  oases.  This,  it  seems,  was  not  done. 
It  will  be  perceived,  however,  that  section  76  aforesaid  has  not  been  re- 
pealed, but  remains  in  full  force  and  effect.  As  we  understand  the  law,  it 
seems  to  us  that  section  16,  art.  2,  of  the  constitution  of  this  state,  is  de- 
cisive of  this  question,  the  words  of  which  are  as  follows:  ^^No«law  shall 
be  revived  or  amended  unless  the  new  act  contain  the  entire  act 
*303  revived,  or  the  section  or  sections  *amended,  and  the  entire  sec- 
tion or  sections  so  amended  shall  be  repealed." 

If  we  are  correct  in  this  matter,  then  it  is  submitted  that  chapter  113 
of  the  Session  Laws  of  1871  is  invalid.  This  leaves  section  76  of  Code 
of  1868  in  full  force  and  effect,  and  hence  the  service  of  copy  of  the  pe- 
tition, with  summons,  was  necessary  in  order  to  give  jurisdiction  to  the 
court  of  Mrs.  and  Mr.  Bagwell.  The  court  found  that  no  copy  of  the 
petition  accompanied  the  summons,  and  none  was  served  on  Mrs.  or  Mr< 
Bagwell. 

The  decree  of  the  Douglas  county  district  court  is  void  on  its  face,  as 
against  Mrs.  and  Mr.  BagweU.  They  are  not  named  or  mentioned  in 
the  decree,  while  the  other  defendants  are.  There  is  no  relief  prayed 
for  as  against  Mrs.  and  Mr.  Bagwell  in  the  petition  of  Gilbert  &  Gay, 
yet  the  decree,  it  is  claimed,  cut  off  their  "right  to  redeem"  from  Gilbert 
&  Gay's  jxiramount  lien  or  mortgage.  Evidently,  it  was  not  intended 
in  and  by  the  decree  that  Mrs.  and  Mr.  Bagwell's  interest,  under  their 
first  mortgage,  should  be  in  any  manner  affected  thereby,  or  they  would 
have  been  named  in  and  made  parties  to  the  decs'ee;  clearly,  the  decree 
was  not  intended  to  meet  them,  as  the  record  discloses  that  ihey  are  not 
named  in  the  process,  nor  was  the  process  directed  to  them,  it  being  di- 
rected to  Augusta  M.  Bagawill  and  James  H.  Bag^will. 

8,  0.  Thacker,  for  defendants  Griffith  and  Gay. 

The  affidavit  of  N.  T.  Stephens,  for  service  of  summons,  correctly  uses 
the  names  of  the  Bagwells,  both  in  the  title  of  the  cause  and  also  in  the 
body  of  the  affidavit,  stating  who  are  sued,  where  the  names  first  oocnr ; 
V.21K— 16 
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but  where  they  occur  the  second  and  the  third  time  the  affidavit  states, 
the  "said  Augusta  M.  Bagswell  and  James  H.  Bagswell."  The  counsel  in 
his  brief  is  clearly  incorrect  as  to  the  names  used  both  in  the  affidavit 
and  in  the  summons  served  in  the  cause' on  the  Bagswell.     The  word 

"said"  in  the  affidavit  clearly  shows  who  was  meant.  Buf  qa,ser€^ 
*304     where  a  party  *is  served  with  summons  out  of  the  state,  is  any 

affidavit  required?  If  so,  by  what  authority?  To  make  publi- 
cation notice,  affidavit  must  be  filed ;  but  where  is  the  law  requiring  an 
affidavit  before  personal  service  can  be  made  out  of  the  state?  The  pro- 
vision in  chapter  118,  Laws  1871,  it  seems  to  me,  by  implication  does 
not  require  an  affidavit,  for  the  personal  service  out  of  the  state  is  made 
equal  to  publication  service. 

The  question  of  idem  sonana  is  not  difficult.  It  seems  the  sheriff  of 
Jackson  county,  Missouri,  had  no  trouble,  from  the  names  in  the  sum* 
mons,  in  finding  the  right  persons  to  serve.  Bagswell,  Bagwell,  or  even 
Bagwill  are  all  clearly  within  the  rule.  Even  in  a  criminal  case  it  was 
held  that  McDonald  and  McDonnell  were  the  same.  McDonald  v.  People, 
47  111.  535.  Conly  was  held  Jo  be  Connolly  in  Conboy  v.  Iowa  City,  2 
Iowa,  90.  So,  too,  Marres  (pronounced  Mar-res)  was  held  to  be  the 
same  as  Mars  in  a  criminal  case.  Com.  v.  Stone,  108  Mass.  421.  Pillsby 
equals  Pillsbury  in  Pillsbury  v.  Dugan,  9  Ohio,  120.  In  a  criminal 
action ,  Gfeesler  equals  Geissler,  in  Cleaveland  v.  State,  20  Ind.  444.  Beck- 
Avith  and  Beckworth  were  considered  the  same  in  Stewart  v.  State,  4 
Blackf.  171,  a  case  quite  in  point.  No  variance  held  between  Conn  and 
Corn  in  8  Ind.  19.  Adanson  and  Adamson  held  the  same,  James  v. 
State,  7  Blackf.  325.  Chambles  equals  Chambless  in  Ward  v.  State,  28 
Ala.  53;  and  Usey  is  the  same  as  Usury  in  Gresham  v.  Walker,  10  Ala. 
870.  A  very  interesting  discussion  of  this  question,  with  citation  of 
authorities,  is  found  in  State  v.  Havely,  21  Mo.  498. 

This  disposes  of  the  argument  as  to  jurisdiction,  as  made  by  plaintiff; 
but  it  is  by  no  means  conceded,  granting  all  counsel*  says,  that  the  judg- 
ment in  Gay  v.  Bartholow  et  al.  is  open  to  the  attack.  Mrs.  Bagwdl  had 
personal  notice  of  the  pendency  of  the  action.  The  judgment  finds  due 
service  of  summons  upon  her,  and  bars  her  interest  in  the  realty.  Now, 
if  the  affidavit  and  summons  are  open  to  any  charge  at  all,  it  is  one  of 
very  small  irregularity.  It  certainly  is  not  jurisdictional.  That  the 
foundation  of  service  of  summons  out  of  the  state  on  the  Bagwells  was 

duly  made,  I  cannot  doubt. 
♦305     And  this  brings  us  to  another  matter  which  is  found  in  ^laintiff^ 

brief,  to- wit,  no  copy  of  the  petition  was  served  with  copy  of  the 
summons,  and  this,  it  is  claimed,  is  also  jurisdictional.  Original  sec- 
tion 76  of  the  Code  was  changed  to  an  entirely  different  thing,  by  the 
amendment  of  chapter  113,  I^aws  1871.  I  should  be  pleased  to  have 
counsel  show  where  and  how  a  clause  about  serving  a  copy  of  the  petition 
can  be  injected  into  the  amended  section.  Whether  repeals  by  implicar 
tion  are  such  nightmares  as  counsel  supposes  has  been  a  very  doubtful 
question  to  me  ever  since  the  decision  of  Bennett  v.  Hutchinson,  11  Kan. 
*398,  and  I  think  I  need  do  no  more  than  refer  to  that  case. 
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It  is  said  that  judgment  in  Gay  v.  Bartholow  was  taken  too  soon,  but 
that  cannot  be  inquired  into  in  this  oollateral  way.  Besides,  the  sum- 
mons follows  the  statute,  and  required  the  Bagwells  to  answer  ^'within 
sixty  days  from  the  day  of  service."  It  was  served  July  30ih,  and  the 
Bagwells  were  in  default  after  September  28th.  It  is  hardly  worth  while 
to  follow  counsel's  citation  of  authorities  under  totally  different  statutes 
from  ours.  The  Michigan  and  New  York  cases  are  not  decisions  under 
a  statute  which  fixed  the  time  of  answering ''  within  sixty  days  after  the 
date  of  service." 

It  is  claimed  the  court  did  not  approve  the  service  on  the  Bagwells. 
This  is  an  error.  See  page  65,  where  it  is  said  the  cause  came  on  to  be 
heard  on  '^due  proof  of  service  of  summons  in  the  action  upon  all  the 
defendants."  But  the  plaintiff  says,  ''The  decree  don't  bar  us."  All  the 
defendants  in  Gay  v.  Bartholow  et  al.  are.  barred  and  foreclosed  by  the 
decree  in  express  words, — ^^'That  the  defendants,  and  all  persons  claim- 
ing under  them,  or  any  or  either  of  them,  since  the  commencement  of 
this  action,  be  forever  barred  and  foreclosed,"  etc.  Can  anything  be 
more  explicit? 

It  is  not  necessary  for  us  to  discuss  the  question  of  prior  mortgagees. 
The  Bagwells  had  their  day  in  court  on  a  petition  that  averred  the  interest 
they  had  in  the  lands  sought  to  be  foreclosed  ''to  have  accrued  subse- 
quent to  and  to  be  inferior"  to  that  of  Gay,  and  to  this  averment 
*306    tliey  assented  by  ""not  denying  it,  and  so  it  stands  true  in  every 
form  necessaiy  to  uphold  liie  decree  entered. 

HoBTON,  C.  J.  This  action  was  brought  by  the  plaintiff  in  error 
against  the  defendants  in  error  in  the  court  below,  to  foreclose  a  mort- 
gage on  certain  real  estate  in  Johnson  county,  given  by  £.  M.  and  M. 
J.  Bartholow  to  Augusta  M.  Bagwell,  and  by  her  assigned  to  the  plain- 
tiff on  July  24,  1875.  On  January  1,  1875,  the  said  Bartholows  gave 
a  mortgage  on  the  land  in  controversy,  as  well  as  on  land  in  Douglas 
county,  to  Henry  Gay,  for  the  benefit  of  Gilbert  &  Gay,  which  was  re- 
corded in  Johnson  county,  January  16,  1875,  and  in  Douglas  county, 
January  26,  1875.  The  mortgage  from  the  Bartholows  to  Mrs.  Bagwell 
was  executed  November  30, 1874,  and  was  recorded  in  Johnson  county, 
December  19, 1874.  No  note  or  bond  accompanied  the  latter  mortgage, 
and  it  purports  to  have  been  executed  to  secure  the  payment  of  the  sum 
of  $2,000  due  and  owing  to  G.  W.  E.  Griffith  by  M.  P.  G.  Dyer,  and 
for  which  Griffith  had  a  li^a  on  land  conveyed  by  Dyer  to  BagweQ  on 
the  date  of  the  execution  of  this  mortgage.  In  the  suit  of  the  plaintiff 
in  error  to  foredoee  the  latter  mortgage,  Griffith  &  Gay  answered  jointly, 
and,  among  other  defenses,  alleged  the  foreclosure  of  the  mortgage  oif 
January  1,  1875,  in  an  action  commenced  July  16,  1875,  in  Douglas 
county;  and  thereby  that  A.  M.  and  J.  H.  Bagwell  were  forever-  barred 
of  all  rights  and  equity  of  redemption  in  the  premises  in  controversy  in 
this  case,  as  also  the  plaintiff  in  error,  who  purchased  penderUe  Ute.  The 
parties  waiving  a  jury,  the  case  was  tried  by  the  court.  The  judgment 
of  the  foreclosure  action  in  Douglas  county  was  sustained. 
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The  principal  question  now  is  whether  this  decree  of  the  Douglas 
county  suit  is  valid  and  binding,  as  affecting  the  Bagwells? 
*307  1.  Counsel  for  the  plaintiff  in  error  contend  that  the  pro^oeedings 
had  in  that  court  have  no  binding  force  on  Augusta  M.  Bagwdl 
nor  James  H.  Bagwell,  for  the  alleged  reason  that  the  court  never  ac- 
quired jurisdiction  of  these  persons.  The  petition  in  the  Douglas  county 
case  was  entitled  "William  L.  Gilbert  and  Henry  Cray  ▼.  Elijah  M.  Bar- 
tholow,  Mary  J.  Bartholow,  Mary  F.  G.  Dyer,  Augusta  M.  Bagwell, 
and  James  H.  Bagwell."  Service  was  made  out  of  the  state  on  the  Bag- 
wells, under  section  1,  c.  113,  Laws  1871.  The  point  is  made  that  the 
affidavit  of  N.  T.  Stephens  is  fatally  defective,  because  he  states  therein, 
as  the  predicate  for  service,  that  Augusta  M.  Bag^well  and  James  H. 
Bagdwell  daim  some  interest  in  the  subject-matter  of  the  action;  and 
that  said  Augusta  M.  Bagswell  and  James  H.  Bag^well  are  non-residents, 
etc.;  and  that  service  and  proceedings  based  thereon  are  not  binding 
against  the  Bagwells,  as  Bag8well  is  not  Bagwell;  that  the  words  are  not 
idem  sonansy  and  that  they  do  not  signify  the  same  persons. 

The  objection  is  not  well  taken.  There  is  not  the  same  or  as  much 
difference  between  "Ba^«welP  and  "Bagwell"  as  between  "Brimford" 
"Binford,"  cited  in  Entrekin  v.  Chambers,  11  Kan.  *368;  but,  aside  from 
the  rules  of  the  orthography  and  orthoepy  of  the  two  names,  the  addi^ 
tional  facts  in  this  case  present  a  very  different  question  from  that  in 
Entrekin  v.  Chambers,  supra.  The  affidavit  of  Stephens  correctly  uses 
the  names  of  the  Bagwells  in  the  title  of  the  cause,  and  also  in  the  body 
of  the  same,  stating  who  are  sued.  Where  the  names  first  occur,  and 
when  they  occur  the  second  and  third  times,  the  affidavit  states,  "And  the 
said  Augusta  M.  Bag^well  and  James  H.  Bagswell."  The  word  "said'' 
clearly  shows  who  were  meant.  The  summons  was  directed  to  Augusta 
M.  Bagswell  and  James  H.  Bag^well,  but  it  was  personally  served  on 
Augusta  M.  Bagwell  and  James  H.  Bagwell  on  July  30,  1875,  in  Kan- 
sas City,  county  of  Jackson,  and  state  of  Missouri,  by  delivering  to  each 
of  them  a  copy  of  it,  and  leaving  the  same  with  them.  These  proceed- 
ings, if  irregular,  are  not  void,  and  cannot  be  attacked  collaterally. 
*808  *2.  It  is  further  objected  that  said  service  is  void,  because  no 
copy  of  the  petition  was  served  with  the  summons,  as  required 
by  section  76  of  the  Code  of  1868;  that  chapter  118,  Laws  1871,  is  in- 
valid ,  and  said  section  76  still  in  force.  Counsel  is  here  again  at  fault. 
Section  1,  c.  113,  Laws  1871,  takes  the  place  of  section  76,  Gen.  St. 
644,  and  the  original  section  76  is,  by  virtue  of  section  16  of  ardde  2  of 
the  constitution,  repealed.  Said  section  16  of  article  2  of  the  constitu- 
tion of  the  state  has  been  literally  complied  with  in  the  passage  of  said 
flection  1,  c.  113,  Laws  1871.  The  new  act  of  1871  contains  the  entire 
section  amended  and  now  in  force,  and  by  the  concluding  provision  of 
said  section  16  of  the  constitution  the  original  section  no  longer  exists. 
By  the  amendment  the  old  section  is  stricken  out,  and  the  amended  sec- 
tion inserted,  and  the  whole  is  to  be  treated  as  a  single  statute.  It  is 
not  necessary,  as  counsel  argue,  that  the  new  act  should  repeat  the  words 
of  the  old  section.     It  is  sufficient  if  the  new  act  shall  contain  the  entire 
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section  amended.  Neither  is  it  necessary  that  the  new  act  should  con- 
tain the  words,  "that  the  act  amended  be  repealed.**  The  repeal  follows 
by  virtue  of  section  16  of  article  2  of  the  constitution.  Burgess  v. 
M.,  a  &  N.  W.  R.  Co.,  18  Kan.  53,  57;  CJounty  of  Jefferson  v.  Hud- 
son,  20  Kan.  71,  75.  Under  said  chapter  113,  no  copy  of  the  petition 
is  required  to  be  served  with  the  summons. 

3.  It  is  also  objected  that  the  decree  of  foreclosure  did  not  bar  or  cut 
off  the  rights  of  Mrs.  Bagwell  under  the  mortgage  of  November  30, 1874, 
as  it  was  prior  to  the  mortgage  foreclosed  in  Douglas  county,  which  was 
executed  January  1, 1875.  The  petition  filed  by  Gilbert  &  Gay  averred 
that  the  interest  or  lien  the  Bagwells  had  in  the  lands  sought  to  be  fore- 
closed accrued  subsequently  to  and  was  inferior  to  that  of  said  plaintifiGs. 
To  this  petition  the  Bagwells  had  their  day  in  court.  The  judgment 
finds  due  service  of  summons  on  Mrs.  Bagwell,  and  bars  all  the  defend- 
ants in  that  suit,  and  all  persons  claiming  under  them,  or  any  or  either 
of  them,  since  the  commencement  of  the  action,  from  all  right 
*309  in  the  mort*gaged  premises,  and  in  each  and  every  part  and  par- 
cel thereof.  This  included  Mrs.  Bagwell,  and  is  also  effective 
against  the  plaintiff  in  error,  who  took  an  assignment  of  the  mortgage  of 
Mrs.  Bagwell  during  the  pendency  of  said  action.  This  instrument  was 
non-negotiable,  and  was  taken  by  the  plaintiff  in  error  subject  to  all  the 
defense  against  it.  He  stands  in  Mrs.  Bagwell's  shoes,  and  is  therefore 
bound  by  the  decree.  Short  v.  Nooner,  16  Kan.  220.  That  a  single 
lienholder  has  the  right  to  bring  in,  as  parties  defendant,  other  lienhold- 
ers,  and  litigate  as  against  them  the  validity  and  extent  of  their  allied 
liens,  see  Bradley  v.  Parkhurst,  20  Kan.  462. 

The  judgment  of  the  district  court  will  be  affirmed* 

(All  the  justices  concurring.) 
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and  others. 

July  Term,  1878. 

L  Railroads:  Corporation:  Bonds  to  Aid:  Townships.  Where  a  rail- 
road company  is  chartered  and  organized  under  the  laws  of  the  territory 
of  Kansas^  which  provide  that,  after  950,000  have  been  subscribed  to  its 
capital  stock,  and  10  per  cent,  actually  paid,  and  a  certificate  thereof 
filed  In  the  office  of  the  secretary  6f  state,  the  corporators  may  organize, 
and  *'open  books  f6r  further  subscriptions,  requiring  payments  or  in- 
stallments from  time  to  time, "  Mdt  that  such  corporation  has  the  right 
to  accept  the  benefits  of  the  provisions  of  chapter  90,  Laws  1870,  enti- 
tled "An  act  to  enable  municipal  townships  to  subscribe  for  stock  in 
any  railroad,  and  to  provide  for  the  payment  of  the  same, "  notwithstand- 
ing this  subscription  is  to  be  paid  in  the  bonds  of  the  township,  and  not- 
withstanding the  bonds  are  not  to  be  issued  until  tlie  railroad  shall  have 
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been  completed  through  the  township  voting  the  bonds,  or  to  inch  point 
in  the  township  as  maj  be  agreed  upon  in  the  terms  of  submission  to  the 
voters. 

t. :  Subscription  to  Stock :  By  Municipality :  Conditions :  County 

Commissioners.    Where  a  proposition  is  submitted  to  the  voters  of  a 
municipal  township,  under  chapter  90,  Laws  1870,  to  take  stock  in  the 
name  of  the  township  in  a  railroad  corporation,  and  three-flfths  of  the 
610    electors  voting  *favor  the  subscription  and  the  issue  of  bonds,  and 
thereafter  the  subscription  is  made,  ?ield^  that  the  subscription  is  valid, 
and  the  county  commissioners  are  bound  to  issue  bonds  of  such  munici- 
pal township,  after  a  full  compliance  on  the  part  of  the  railroad  corpora- 
tion  with  the  terms  and  conditions  of  such  submission,  notwithstanding 
the  proposition  of  submission  contains  a  condition  to  be  performed  on 
the  part  of  the  township,  relating  to  a  transfer  of  its  stodc  in  the  cor- 
poration, which  is  a  mdlity^  when  such  condition,  by  the  terms  of  the 
submission,  is  subsequent  to  the  subscription  and  the  issuance  of  the 
bonds. 

8« :  Subscription  by  Township:  Conditions.    A  subscription  to 

the  capital  stock  of  a  railroad  corporation  by  a  municipal  township  in 
accordance  with  the  terms  and  conditions  of  chapter  90,  Laws  1870,  is 
not  void  because  it  is  conditional  upon  the  completion  of  the  railroad 
through  such  township,  and  through  or  adjoining  a  large  and  growing 
village  in  the  township,  and  the  erection  of  a  depot  at  or  near  such  vil- 
lage, where  it  apparently  is  manifest  that  the  condition  is  in  furtherance 
of  the  Interests  of  the  corporation,  and  for  the  benefit  and  accommodation 
of  the  public  in  the  matter  of  transportation  and  travel. 

4.  .    Where  a  proposition  of  submission  to  take  stock  in  a  railroad 

corporation  is  adopted  by  the  voters  of  a  municipal  township,  at  an  elec- 
tion called  in  pursuance  of  chapter  90,  Laws  1870,  and  thereon  a  subscrip- 
tion is  duly  made,  and  the  proposition  submitted  con  tains  a  condition  that 
if  the  county  becomes  a  stockholder  in  the  corporation,  or  issues  bonds 
to  it  under  any  subscription,  the  subscription  of  the  township  is  to  be  null 
and  void,  lield,  that  such  township  subscription  is  not  avoided  by  the 
action  of  the  corporation  to  enforce  a  pretended  subscription  of  such 
county  and  obtain  the  county  bonds  therefor,  when,  on  final  hearing  of 
the  suit,  the  so-called  subscription  of  the  county  is  held  invalid  for  want 
of  power  on  the  part  of  tiie  subscriber  to  make  it,  and  no  bonds  are  ol>> 
tained  thereunder. 

Original  proceedings  in  mandamm. 

On  the  fifteenth  of  March,  1877,  an  alternative  writ  of  mancZomtw,  on 
behalf  of  The  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  plaintiff, 
was  issued  out  of  this  court,  directed  to  The  Board  of  County  Commis- 
sioners of  the  County  of  Jefierson,  in  the  State  of  Kansas,  and  J.  W. 
Farris,  0.  W.  Glynn  and  George  A.  Potts,  county  commissioners  of  said 
county  of  Jefferson,  and  D.  B.  Baker,  county  clerk  of  said  county,  de- 
fendants, commanding  them  as  such  officers,  respectively,  that  immedi- 
ately after  the  receipt  of  said  writ  they  should  receive  and  accept 
*311  from  the  said  plaintiff  certificate  or  certificates  of  ^foil-paid  stock 
of  the  capital  stock  of  the  plaintiff,  to  the  amount  of  forty  thous- 
and dollars,  as  theretofore  tendered  by  the  said  plaintiff,  for,  in  behalf,  and 
in  the  name  of,  the  said  township  of  Grasshopper  Falls,  (now  the  town* 
ship  of  Delaware;)  and  that,  upon  the  receipt  of  the  same,  they  cause  to 
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be  duly  issued  in  the  name  of  the  said  township  of  Grasshopper  Falls, 
(now  the  township  of  Delaware,)  and  deliver  the  same  to  the  said  plain* 
tiff,  in  the  payment  for  the  capital  stock  aforesaid,  the  bonds  of  said 
township  of  Grasshopper  Falls,  (now  the  township  of  Delaware,)  in  the 
sum  aod  to  the  amount  of  $40,000 ;  said  bonds  to  be  signed  by  the  chair- 
man of  said  board,  attested  by  the  said  county  derk,  under  the  seal  of  said 
county  of  Je&erson,  in  accordance  with  the  terms  and  conditions  of  the 
order  of  submission,  the  election  held,  and  the  subscription  made,  as 
hereinbefore  stated,  or  that  they  show  cause,  etc.  On  the  thirteenth  of 
April,  1877,  the  defendants  appeared  and  answered,  showing  cause. 
The  case  was  duly  submitted  February  5,  1878,  and  the  opinion  filed 
on  the  twenty-first  of  December,  1878. 

Ro88  Bums  and  J*.  O.  WcUerSy  for  plaintiff. 

Keder  &  Qephart  and  Lewis  A.  Meyers y  for  defendant. 

HoRTON,  C.  J.  This  is  a  proceeding  in  ma/ndamvs^  brought  originally 
in  this  court,  to  compel  the  issue  of  $40,000  of  the  bonds  of  the  town- 
ship of  Delaware  (formerly  Grasshopper  Falls,)  Jefferson  county,  in  pay^ 
ment  of  a  subscription  of  a  like  amount  of  the  capital  stock  of  the  plain- 
tiff. The  vote  on  the  question  of  subscribing  this  stock  and  issuing  these 
bonds  was  taken  under  the  provisions  of  chapter  90,  Laws  1870,  and  was 
had  on  the  elev<enth  day  of  July,  1871.  A  canvass  of  the  votes  showed 
that  the  whole  number  cast  at  said  election  was  398,  of  which  number  291 
were  cast  for  subscribing  the  stock  and  issuing  the  bonds,  and  102  against. 

Afterwards,  in  pursuance  of  the  proceedings  had,  the  board  of 
*312    county  commissioners  of  Jefferson  county  ordered  the  county  *clerk 

to  make  such  subscription  in  the  name  of  Grasshopper  Falls  (now 
Delaware)  township;  and  on  December  4,  1871,  the  county  clerk  of  the 
county  subscribed  for  $40,000  of  the  Capital  stock  of  the  plaintiff,  on  be- 
half of  said  township,  and  delivered  such  subscription  to  an  attorney  of 
the  plaintiff,  by  whom  it  was  delivered  to  the  general  manager  of  the 
railroad,  and  by  him  handed  to  the  treasurer  of  the  company.  After 
completing  the  railroad  in  accordance  with  the  terms  of  the  order  of  sub- 
mission, on  January  5,  1877,  at  a  meeting  of  the  board  of  county  Com- 
missioners of  said  Jefferson  county,  the  plaintiff  presented  to  the  board 
an  affidavit  showing  a  full  compliance  on  the  part  of  the  plaintifi  with 
all  the  terms  and  conditions  submitted  at  the  election  of  July  11,  1871, 
and  then  tendered  to  the  board  for  Delaware  township  $40,000  of  the 
fall-paid  capital  stock  of  the  plaintiff  for  the  subscription,  and  demanded 
firom  the  board  the  issuance  and  delivery  to  it  of  $40,000  of  bonds  in  the 
name  of  said  township,  in  payment  of  said  subscription.  This  matter 
was  taken  under  advisement  till  a  meeting  on  February  16,  1877,  when 
the  board  refused  to  accept  the  stock,  or  issue  the  bonds,  for  the  reason 
that  the  members  were  not  satisfied  that  the  plaintiff  was  lawfully  en- 
titled to  the  bonds  of  the  township,  and  declined  to  hear  testimony  of- 
fered by  the  plaintiff,  because  no  evidence  was  presented  on  the  part  of 
the  township,  and  no  authority  existed  to  compel  the  attendance  of  wit- 
nesses for  <he  township  to  investigate  and  determine  the  matter.     On 
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Mbrch  15, 1877,  this  prooeeding  was  instituted  to  obtain  the  bonds.  Tbe 
defendants  made  several  defenses  to  the  issuance  of  the  bcmds  and  the 
granting  of  a  peremptory  writ  in  this  case,  and  we  shall  consider  these 
objections  in  their  order, 

1.  It  is  contended  that  the  plaintiff  never  had  the  power  to  accept  of, 
or  become  a  party  to,  the  assumed  contract  of  subscription.     The  argu- 
ment is  that  as  the  railroad  company  was  chartered  and  oiganized  under 
a  territorial  act,  approved  February  11, 1859,  which  confened  the  power 
on  the  corporators,  after  $50,000  had  been  subscribed  to  the  cap- 
*313    ital  '''stock  of  the  company,  and  ten  per  cent,  actually  paid  to  the 
grantees  therein  named,  and  a  certificate  thereof,  from  a  majority 
)f  them,  filed  in  the  office  of  the  secretary  of  the  territory,  to  open  books 
or  farther  subscription,  requiring  payments  or  installments  from  time 
^o  time,  that  the  plaintiff  could  take  no  subscription  upon  which  such 
requirement  could  not  be  made  at  any  and  all  times  when  the  needs  of 
the  company  should  require  it ;  and  as  the  bonds  voted  were  not  to  be  is- 
sued until  the  railroad  had  been  completed  through  the  township  voting 
Jiem,  the  subscription  was  in  conflict  with  the  charter,  the  act  of  the 
vX>mpany  in  attempting  to  accept  the  same  in  excess  of  the  power  con- 
««rred,  and  the  whole  transaction  void.     We  do  not  see  any  force  in  the 
argument  pressed  upon  us,  that  this  subscription  was  ultra  vires  on  the 
part  of  the  plaintiff.     Sections  17  and  18  of  the  original  charter  are  as 
follows: 

"Sec.  17.  When  the  citizens  of  any  county  or  city  in  this  territory 
are  desirous  of  subscribing  to  the  stock  of  said  company,  the  citizens  of 
such  city  or  county  are  authorized  to  purchase,  subscribe,  or  hold  shares, 
not  exceeding  $100,000  in  amount,  as  shaU  be  determined  by  the  count^^ 
court  or  common  council  making  such  subscription,  in  all  respects  as 
stock  owed  by  individuals;  and  such  railroad  company  may  dispose  of 
bonds,  issued  for  such  stock  by  said  county  or  council,  upon  such  terms 
as  may  be  necessary. 

"Sec.  18.  Subscriptions  to  the  stock  of  said  company  may  be  made 
in  land  in  the  same  manner  as  in  cash,  and  said  company  are  hereby 
authorized  to  hold,  purchase,  and  convey  the  same  as  they  may  deem 
for  their  interest." 

By  these  sections,  subscriptions  from  counties  and  cities  were  payable 
in  bonds;  and  subscriptions  could  also  be  made  in  land.  Thus  tiie  orig- 
inal charter  clearly  provided  for  the  payment  of  stock  in  other  modes 
than  in  money.  Chapter  90,  Laws  1870,  expressly  authorized  subscrip- 
tions to  be  made  as  was  done  in  this  case.  The  law  is  entitled  "An  act 
to  enable  municipal  townships  to  subscribe  for  stock  in  any  railroad,  and 
to  provide  for  the  payment  of  the  same."  Either  this  law  is  not  appli- 
cable to  the  plaintiff,  as  it  gives  municipal  townships  authority 
*314  to  subscribe  for  stock  and  '^'pay  in  bonds,  while  the  original  char- 
ter only  contemplates  cities  and  counties  making  subscriptions  in 
this  manner,  or  else  its  terms  and  provisions  may  be  accepted  by  all  the 
railroads  in  the  state,  including  the  plaintiff,  that  wish  to  take  advantage 
of  the  powers  conferred.     There  is  no  prohibition  in  the  original  charter 
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preventing  townships  being  authorized  by  the  legislature  to  subscribe 
for  stock  and  pay  in  bonds,  and  the  provision  therein  for  city  and  county 
subscriptions  does  not  by  implication  tend  to  prevent  the  legislature  from 
granting  such  power  if  willingly  exercised  by  the  corporation.  The  leg- 
islation is  paramountly  for  the  benefit  of  the  railroad  company,  not  for 
its  injury,  destruction,  or  any  limitation  of  its  franchise.  The  question 
of  the  impairment  of  a  contract  by  legislation  hostile  to  the  interests  of 
the  corporation  is  not  raised.  If  the  corporation  seeks  the  advantages 
of  the  law  allowing  municipal  townships  to  aid  the  work  in  which  it  is 
engaged,  it  does  so  willingly,  and  because  its  interest  runs  in  that  direc- 
tion. No  force  is  used^ — ^no  compulsion  can  be  efiected.  The  issue  of 
railroad  aid  bonds  has  been  sustained  by  the  declarations  of  the  legislat- 
ive and  the  judicial  departments  of  the  state,  and  as  the  legislature  has 
authorized  subscriptions  of  this  character  to  any  railroad,  we  find  noth- 
ing in  the  original  chatter  of  the  company  preventing  it  from  accepting 
subscriptions  on  the  conditions  of  the  law  of  1870.  The  terms  and  con 
ditious  of  the  subscription  having  been  made  in  compliance  with  said 
act,  with  the  consent  of  the  corporation,  it  cannot  be  said  to  be  unau- 
thorized and  void.  The  plaintiff  had  the  right  to  accept  any  additional 
benefits  provided  by  after-legislation  which  did  not  defeat  the  purposes 
of  its  charter;  and  certainly  it  had  the  power  to  accept  the  benefits  which 
directly  promoted  these  purposes.  The  provision  in  the  law  that  the 
bonds  were  not  to  be  issued  until  the  railroad  had  been  fully  completed 
through  the  township  voting  them,  or  to  such  point  in  said  township  as 
was  agreed  upon,  was  a  wise  measure,  and  one  which  in  all  cases  should 

be  strictly  adhered  to.  In  this  connection  we  may  add  that,  un- 
*315    der  all  the  authorities,  when  a  "^subscription  is  received  after  the 

organization  of  a  company,  different  principles  apply  than  when 
made  prior  thereto.  After  organization  a  partj^  is  in  existence  with  whom 
the  subscriber  can  stipulate,  and  then  his  conditional  promise  can  work 
no  fraud  on  the  other  stockholders  or  co-subscribers. 

2.  Objection  is  made  to  the  terms  of  submission  on  the  ground  that 
the  proposition  contained  a  clause  providing  that  the  township,  on  the 
completion  of  the  railroad  from  Topeka  to  Pamell  station,  in  Atchison 
county,  would  assign  and  transfer  to  plaintiff  its  stock  in  the  corporation 
for  the  consideration  of  one  dollar.  It  is  said  that  this  condition  was 
intended  to  make  and  did  make  the  whole  contract  a  donation  of  $40,000 
of  bonds  to  the  plaintiff;  that  while  it  was  nominally  a  subscription  to 
stock  coupled  with  a  contract  to  sell,  it  was  really  a  contract  to  donate 
$40,000  to  the  plaintiff  to  build  its  railroad  and  depot  within  the  town- 
ship. At  most,  this  stipulation  in  the  contract  of  subscription  was  a 
condition  subsequent  to  the  issuance  of  the  bonds.  It  was  subsequent, 
under  the  proposition  of  submission,  to  both  the  subscription  and  the  lia- 
bility to  pay.  Whether  the  township  has  the  power  to  comply  with  this 
condition,  we  need  not  decide.  That  may  be  a  matter  of  future  discus- 
Rion  and  determination.  We  do  not  intimate  that  this  condition  can  be 
enforced,  or  that  it  is  valid,  and  purposely  leave  tiie question  open.  In 
this  case  the  plaintiff  is  not  seeking  any  stock,  nor  the  transfer  to  it  of 
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»f<£ttook.  It.  is  seeking  the  delivery  of  the  bonds  in  payment  of  stock  al- 
ready subscribed.  If  the  condition  for  the  sale  of  the  stock  is  void,  be-  I 
ing  subsequent,  it  leaves  the  subscription  valid  and  binding.  If  the  | 
condition  is  not  illegal,  then  it  does  not  avoid  the  subscription.  I 

3.  It  is  farther  urged  that  the  subscription  is  void  because  by  its  terms  | 
the  plaiotifT  was  required  to  locate  and  construct  its  road  through  the 
city  of  Grasshopper  (now  Valley)  Falls,  or  through  a  tract  of  land  ad- 
joining, and  erect  a  depot  thereon.     It  is  said  that  this  condition  is  con- 
trary to  public  policy,  as  it  is  alleged  that  it  allowed  the  location 

*&16  of  the  road  to  be  controlled  by  bonds,  bribes,  and  gifts.  It  is  '^'un- 
doubtedly  true  that  any  contract  that  a  railroad  company  will 
not  discharge,  or  by  which  it  cannot  discharge,  the  obligations  it  owes 
to  the  public,  isA  breach  of  public  duty,  and  cannot  be  enforced.  St. 
Joseph  &  D.  C.  R.  Go.  v.  Ryan,  11  Kan  "'602.  The  question  is,  does 
the  agreement  to  locate  the  ibad  at  or  near  to  Valley  Falls,  and  the  erec-  | 

tion  of  a  depot  thereon,  contravene  this  well-settled  doctrine?    Chapter  j 

90,  Laws  1870,  under  which  the  subscription  was  made,  provides  '^that  .  | 

the  commissioners  shall  not  cause  the  bonds  to  be  issued  until  the  rail- 
road shall  have  been  completed  through  the  township  voting  such  bonds, 
or  to  such  point  in  said  township  as  may  be  conditioned  in  the  bonds." 
Within  the  law  the  plaintiff  had  the  right  to  contract  that  the  railroad 
should  be  constructed  through  Grasshopper  (Delaware)  township.  No 
testimony  is  presented  showing  that  running  the  road  through  or  adjoin- 
ing Grasshopper  (Valley)  Falls  caused  the  plaintiff  to  deflect  in  any  way 
its  road  from  a  direct  route  between  Topeka  and  Atchison,  and  for  aaght 
tliat  appears  in  the  case  such  location  was  adopted  to  best  subserve  the 
public  interest.  Certainly  the  erection  and  maintenance  of  a  depot  at 
or  adjoining  Grasshopper  (Valley)  Falls,  a  large  and  growing  village, 
would  greatiy  tend  to  accommodate  the  public  in  the  matter  of  transpor- 
tation and  travel.  There^  no  agreement  not  to  build  other  depots,  nor 
any  condition  expressed  or  implied  by  which  the  public  convenience  is 
sacrificed  to  individual  interest.  The  condition  for  the  location  of  the 
'  road  and  the  building  of  a  depot,  beii^  within  the  power  of  the  plaintiff 
and  in  furtherance  of  the  interests  of  the  corporation,  and  also  seemingly 
for  the  benefit  of  the  public  generally,  is  valid. 

4.  It  is  next  insisted  that  said  subscription  cannot  be  lawfully  as- 
serted, for  the  reason  that,  according  to  the  terms  thereof,  the  county  of 
Jefferson  and  said  township  could  not  both  be  stockholders  in  the  plain- 
tiff's corporation,  and  that  if  the  plaintiff  received  any  bonds  of  said 
county  under  any  subscriptions,  then  the  subscription  of  the  said  to^vn- 

ship  was  to  be  null  and  void,  and  as  the  plaintiff's  corporation, 
'*'317  prior  '''to  the  commencement  of  this  action,  and  after  such  sub- 
scription by  the  said  township,  attempted  to  enforce  a  subscrip- 
tion from  said  county  of  Jefferson  for  one  hundred  and  fifty  thousand 
dollars  and  obtain  county  bonds  therefor,  that  the  plaintiff  diected  that 
the  county  should  be  a  stockholder  in  the  company  rather  than  the  town* 
ship,  and  is  estopped  from  enforcing  the  subscription  of  the  township. 
The  &cts  are  these:    In  1868  a  vote  was  taken  in  Jefferson  county  on 
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the  question  of  subscribing  stock  and  issuing  bonds  to  the  plaintiff^  and 
the  canvass  by  the  county  commissioners  showed  a  majority  in  fevT)r  of 
the  subscription  and  the  bonds.  In  September,  1872,  Uie  plaintiff  com- 
menced an  action  in  this  court,  allying  that  on  January  19,  1S68«  the 
county  commissioners  of  that  county,  by  their  proper  officers,  made  a 
subscription  in  writing  for  the  stock,  in  accordance  with  the  terms  and 
oonditions  mentioned  in  the  proposition  submitted  at  said  election,  and 
demanded  that  the  county  should  accept  stock  itself, 'and  issue  therefor 
$150,000  of  eounty  bondjB.  On  final  hearing  it  was  decided  that  a  ma- 
jority of  the  legal  votes  cast  at  said  election  of  1868  were  against  making 
the  subscription  and  issuing  the  bonds ;  and  the  said  subscription  was 
held  invalid  for  want  of  power  on  the  part  of  the  subscriber  to  make  it. 
This  subscription  was  then  canceled,  and  no  bonds  obtained  thereunder. ^ 
As  the  plaintiff  has  never  received  from  the  county  of  Jefferson  any  of 
the  bonds  of  that  county,  and  as  such  county  is  not  now  and  never  has 
been  a  valid  stockholder,  the  action  of  the  plaintiff  in  having  settled  by 
judicial  determination  the  statm  of  that  county  under  the  attempted  sub- 
scription is  no  bar  to  this  suit,  and  did  not  render  the  subscription  of  the 
township  void.  . 

The  other  matters  submitted  by  the  counsel  for  the  defendants  are  of 
minor  importance  to  these  referred  to,  and  constitute  no  defense.  It  is 
unnecessary  to  specially  comment  thereon.  Under  the  pleadings  and  the 
facts  presented,  the  subscription  made  in  the  name  of  the  township  is 
valid,  the  said  township  is  the  owner  of  $40,000  of  said  capital 
*318  stock  '*'of  the  railroad  corporation,  and  the  plaintiff  is  entitled  to 
$40,000  of  the  bonds  of  such  township,  as  stated  in  the  alterna- 
tive writ  of  mcmdamm  issued  in  this  case. 

The  peremptory  ?nrit  will  be  granted,  and  judgment  entered  for  costs 
against  the  defendants. 

(AH  the  justices  concurring.) 


B.  F.  Hardin  v.  Henry  Joicb. 

July  Term,  1878. 

1.  Lien :  Waiver :  Execution :  Replevin.  Where  a  constable  has  an  execu- 
tion in  bis  hands  against  M..  and  J.  tells  the  constable  that  he  has  a  wagon 
in  his  possession  belonging  to  M.,  which  was  left  in  his  possession  by  M .» 
as  a  pledge  and  a  security  for  the  safe  return  of  J.'sown  wagon  which  is 
still  in  the  possession  of  M..  and  J.  takes  the  constable  to  where  the  wagon 
is,  and  points  it  oat  to  him,  and  tells  him  that  it  is  the  absolute  property 
of  M.,  that  there  is  no  claim  against  it,  and  that  the  title  thereto  is  as 
clear  as  a  whistle,  and  then  takes  out  of  the  wagon  two  articles,  one  of 
which  he  claims  as  bis  own ,  and  the  other  he  says  belongs  to  another  person, 
and  the  constable  then  levies  upon  the  wagon  and  ta^es  it  from  the  pos- 
session of  J.»  without  any  objection  or  protest  from  him,  Jidd^  that  J. 
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by  his  words  and  acts  waived,  as  between  himself  and  the  constable, 
all  claim  to  or  lien  upon  the  wagon  which  he  might  have  had  at  any 
time,  and  that  the  constable  did  not,  by  taking  the  wagon  from  the  pos- 
session of  J.,  render  himself  liable  to  an  action  of  replevin  to  be  brought 
by  J.i 

2.  New  Trial :  Verdict :  Error :  Supreme  Court.  Where  there  is  no  suffi- 
cient evidence  to  sustain  the  verdict  of  the  jury,  the  trial  court  should, 
upon  proper  motion  therefor,  grant  a  new  trial ;  and  where  the  trial  court 
refuses  to  grant  a  new  trial  in  such  a  case,  it  commits  an  error  for  which 
the  judgment  founded  upon  such  verdict  may  be  reversed  bj  the  supreme 
court,  and  cause  remanded  for  a  new  triaL 

Error  from  Johnson  district  court. 
The  case  is  stated  in  the  opinion. 
*319    *A.  Smith  Devenney  and  W.  Quigley^  for  plaintiff. 
Burris  <St  Little^  for  defendant. 

Valentines  J.  This  was  an  action  of  replevin,  brought  by  Henry 
Joice  against  E.  F.  Hardin,  to  recover  the  possession  of  a  certain  wagon. 
John  6.  McElroy  owned  the  wagon,  but  Hardin  held  the  same  as  con- 
stable by  virtue  of  an  execution  issued  against  the  property  of  McEIlroy, 
and  Joice  claimed  to  be  entitled  to  the  possession  thereof  by  virtue  of 
a  paramount  lien,  claimed  to  have  been  created  prior  to  the  issue  of  said 
execution,  by  virtue  of  certain  transactions  had  between  himself  and 
McEIroy.  The  facta  of  the  case  are  substantially  as  follows:  Joice  and 
McElroy  each  owned  a  sewing-machine  wagon .  McElroy  borrowed  Joioe's 
wagon,  and,  as  a  pledge  and  security  for  the  safe  return  of  the  same,  left 
with  Joice  his  own  wagon.  McElroy  never  returned  Joice's  wagon. 
About  this  time  the  Remington  Sewing-machine  Company  obtained  a 
personal  judgment  against  McElroy  for  $35,  and  on  this  judgment  said 
execution  was  afterwards  issued  and  placed  in  the  hands  of  Hardin,  con- 
stable, for  service,  who  soon  afterwards  levied  the  same  upon  McElroy's 
wagon,  and  took  it  from  the  possession  of  Joice.  Joice  afterwards  com- 
menced this  action  of  replevin,  to  recover  said  wagon  from  Hardin. 
Afterwards  McElroy  "turned  over"  to  the  Remington  Sewing-machine 
Company  Joice's  wagon  in  payment  or  part  payment  of  a  debt  due  from 
McElroy  to  the  company.  The  case  was  afterwards  tried  before  the 
court  and  jury,  and  all  the  foregoing  facts  were  amply  proved.  Upon 
the  questions  whether  Joice  ohjected  to  Hardin's  taking  the  wagon  from 
him,  whether  he  uttered  any  protest  against  the  same,  or  whether  he 
did  not  voluntarily  permit  Hardin  to  levy  upon  the  wagon  and 
*320  take  it  from  his  possession,  and  ^whether  he  did  not  willingly  let 
it  go,  we  shall  quote  the  evidence  in  full.  The  following  is  all 
the  evidence  introduced  upon  this  subject; 

Joice  himself  testified  as  follows:  "At  the  time  the  defendant  took  the 
wagon  in  controversy,  by  virtue  of  the  execution  against  McElroy,  he 

1  The  act  of  a  person  in  merely  pointing  out  property  to  a  sheriff,  without  con- 
ceding that  it  is  subject  to  execution,  does  not  amount  to  an  abandonment  of  title 
or  lien.    Davidson  v.  Dwyer,  (Iowa,)  17  N,  W.  Rep.  575. 


HARDIN  V.  JOICE.  237 

[Joice]  notified  defendant,  Hardin,  that  he  held  it  as  a  pledge,  and  that 
plaintLfiTs  wagon  had  never  been  returned  by  said  McEkoj,  nor  paid  for. 
When  the  defendant  was  about  to  levy  on  the  wagon  I  told  him  just 
how  I  held  it;  that  it  was  pledged  to  me  by  McElroy.  Oroe^-Ekaminar 
don  Q§  Henry  Joke.  Qy£8Uon.  Did  you  not  state  to  defendant,  E.  F, 
Hardin,  before  the  defendant  levied  upon  the  wagon  in  controversy, 
and  in  the  presence  of  W«  F.  Pugh  and  William  Quigley ,  that  the  wagon 
in  controversy  was  the  absolute  property  of  J.  G.  McElroy,  and  that  there 
1003  no  cUUm  vfonorto  U  by  any  one^  and  that  the  iaJfU  to  said  waji^on  was 
in  said  McElroy,  and  as  dnr  a»  a  xMsUe  f  Amwer*  I  did  so  state  to  Mr. 
Hardin.  Q«  Did  you  not  take  defendant,  Hardin,  to  tohereaaidwagonuney 
and  pokU  Uo^to  Mmas  the  property  of  said  McElroy?  A.  I  did.  Q.  Did 
not  defendant,  Hardin,  when  he  was  about  to  make  the  levy  on  said 
wagon,  tell  you  that  if  you  had  any  daim  to  or  about  the  wagon,  to  make 
said  claim  known  then  and  there?  and  you  then  and  there  took  out  of 
said  wagon  a  monkey-wrench,  which  you  stated  belonged  to  H.  S.  Mil- 
ler? and  also  that  you  claimed  and  took  from  said  wagon,  then  and  there, 
a  contrivance  used  to  fasten  and  secure  sewing-machines  in  the  wagon 
when  hauling  them  about?  A.  Yes." 

W.  F.  Pugh  testified  as  follows:  ^'On  the  day  that  defendant,  Hardin, 
levied  upon  the  wagon,  Mr.  Joice  stated  to  E.  F.  Hardin,  in  the  presence 
of  Mr.  Quigley  and  myself,  that  the  wagon  in  controversy  was  the  abmh 
lute  property  of  J.  G.  McElroy;  that  no  one  had  a  daim  aga/irua  it;  and  that 
the  tide  to  said  wagon  was  in  J.  G.  McElroy,  and  dear  as  a  whistkJ^ 

Hardin  testified  as  follows:  ''Before  and  at  the  time  I  made  said,  levy, 
Joice  stated  to  me  that  the  wagon  in  controversy  was  the  aheoliUe 
*321  property  of  *J.  6.  McElroy.  Joice  came  to  ww,  and  told  me  this. 
He  said  the  tUle  to  said  wagon  was  in  J.  G.  McElroy,  and  there  vjaa 
no  daim  against  it,  and  that  it  was  as  dear  as  a  whisde.  Joice  took  me  to 
the  wagon,  and  pointediiout  tomeas  the  property  of  J.  G.  McMroy.  I  then 
told  him  if  there  was  anything  about  or  to  said  wagon  that  did  not  be- 
long to  McElroy,  but  belonged  to  him,  to  take  the  same  then  and  there, 
and  claim  the  £tome.  This  was  at  the  time  I  made  the  levy.  Joice  took 
from  said  wagon  a  certain  monkey-wrench,  which  he  stated  belonged  to 
H.  T.  Miller.  He  also  took  out  of  said  wagon  a  contrivance  used  to 
fasten  and  secure  sewing-machines  in  the  wagon  when  hauling  them 
about.  Joice  never  told  me  he  had  a  special  interest  in  said  wagon,  but 
told  me  he  owned  the  wagon  that  McElroy  took  to  Miami  county. 
*  *  *  Had  not  Joice  made  such  statements  to  me,  I  would  not  have 
levied  upon  the  wagon  in  controversy.'* 

No  other  evidence  was  introduced  upon  this  subject. 

The  jury  found  in  favor  of  Joice,  and  against  Hardin.  The  defendant 
Hardin  then  moved  the  court  for  a  new  trial,  upon  the  ground  that  the 
verdict  was  against  the  law  and  the  evidence.  The  court  overruled  the 
motion,  however,  and  rendered  judgment  in  favor  of  the  plaintiff,  and 
against  the  defendant,  in  accordance  with  the  verdict.  The  defendant 
now,  as  plaintiff  in  error,  brings  the  case  to  this  court,  and  assigns  for 
error  the  overruling  of  said  motion  for  a  new  trial.     We  think  the  court 
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below  erred ;  for,  while  the  evidence  showed  that  Joice  stated  to  Hardin, 
at  the  time  the  levy  was  made,  that  McElroy  left  his  wagon  with  Joice  as 
a  pledge  and  a  security  for  the  safe  return  of  Joice's  wagon,  yet  Joice  did 
not  assert  in  Hardin's  presence  any  claim  to  or  lien  upon  the  wagon.  He 
did  not  object  to  Hardin's  taking  it  from  him ;  he  uttered  no  protest. 
On  the  contrary,  he  voluntarily  and  willingly  permitted  Hardin  to  take 
it ;  indeed,  he  even  encouraged  Hardin  to  take  it.  Hardin  wa^  undoubt- 
edly led  to  believe  by  Joice's  words  and  actions  that  Joice  had  no  inten- 
tion of  asserting  any  daim  to  or  lien  upon  the  property,  but  that  what- 
ever claim  or  lien  Joice  might  have  had,  or  might  have  supposed  he  had, 
with  reference  to  said  property,  he  was  willing,  to  waive  it,  and 
*322  did  waive  it.  Hardin  acted  *upon  these  words  and  actions  of 
Joice ;  and  we  think  Hardin  acted  rightly ;  and  therefore  no  cause 
of  action  accrued  against  him  by  reason  of  such  acts.  As  to  Hardin, 
Joice  waived  all  interest  which  he  might  have  had  in  said  wagon. 

With  these  views,  it  follows  that  there  was  no  sufficient  evidence  to 
sustain  the  verdict  of  the  jury,  which  found  substantially  that  Joice  at 
the  time  of  the  commencement  of  this  suit  had  a  special  ownership  or 
interest  in  said  wagon,  paramount  to  Hardin's  right  of  possession,  and 
that  Hardin  detained  the  property  wrongfully  from  Joice;  but  on  the 
contrary,  the  verdict  of  the  jury  was  against  the  evidence  in  these  re- 
spects. It  follows  that  the  court  below  erred  in  overruling  said  motion 
for  a  new  trial  and  therefore  the  judgment  of  the  court  below  will  be  re- 
versed, and  cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


Atchison,  T.  <fc  S.  F.  R.  Co.  v.  A.  D.  Starkweatheb. 

July  Term,  1878. 

Oontraot:  Compromise.  S.  being  in  possession  of  a  tract  of  land,  which 
be  claimed  was  public  land,  and  which  he  was  seeking  to  enter  under  the 
homestead  laws  of  the  United  States,  brought  this  action  against  the 
railroad  company  to  quiet  his  title.  It  appeared  that  the. defendant 
claimed  this  land  by  virtue  of  its  land  grants,  and  that  upon  a  contro- 
versy between  him  and  it  before  the  land  officers  of  the  United  States. 
including  the  secretary  of  the  interior,  the  land  had  been  awarded  to  it, 
and  a  patent  issued  therefor.  After  the  issue  of  the  patent,  and  with 
full  knowledge  of  all  the  proceedings  in  the  controversy,  S.,  being  unable 
for  want  of  funds,  to  carry  on  further  litigation,  went  to  defendant  and 
made  an  agreement  to  buy  the  land  from  it,  paying  part  of  the  price  and 
executing  a  contract  of  purchase,  which  contract  contained  a  full  reoog- 
nition  of  the  company's  title,  a  statement  of  the  terms  of  sale,  a  promise 
to  make  the  deferred  payments,  and  upon  failure  thereof  to  surrender  the 
land  to  the  company.    Held : 

»323  *1 .  That  such  a  contract,  having  been  made  in  oompromise  of  disputed 
rights,  was  valid  and  binding.' 

1  See  Botkin  v.  Livingston,  ante,  175,  and  note. 
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2.  That  the  parties  having  with  full  knowledge  contracted  upon  the 
basis  of  certain  concessions  and  admissions  of  fact,  the  courts  in  a  subse- 
quent controversy  between  the  parties  will  not  inquire  into  the  truth  of 
those  concessions  and  admissions,  but  will  take  that  to  be  truth  which 
parties  have  conceded  and  admitted  to  be  true. 

3.  That  whether  the  title  of  the  company  to  the  land  be  absolutely 
perfect  or  not,  if  it  was  good  enough  for  the  plaintif!  to  purchase  it  is 
too  good  for  the  courts  to  cancel  at  his  instance.^ 

Error  from  Marion  district  court. 

Action  brought  by  Starkweather  against  The  Atchison,  Topeka  &  Santa 
Fe  Bailroad  Company,  to  quiet  bis  title  to  certain  real  estate  in  Marion 
county,  Kansas.  At  the  June  term,  1877,  of  the  district  court,  the 
plaintiff  obtained  a  decree  in  his  favor,  as  follows:  "That  the  title  and 
possession  of  the  said  Asa  D.  Starkweather,  to  all  and  singular  the  prem- 
ises in  his  petition  described,  to-wit,  the  northwest  quarter  of  section  85, 
town  19,  range  8,  east  of  principal  meridian,  in  Marion  county,  Kansas, 
be  and  the  same  are  hereby  quieted  as  against  said  defendant.  The  At- 
chison, Topeka  &  Santa  Fe  Bailroad  Company,  and  all  persons  claiming 
under  it;  and  said  defendant,  and  all  persons  claiming  under  it,  are 
hereby  forever  enjoined  from  setting  up  any  claim  to  said  premises  ad- 
verse to  the  tide  and  possession  of  said  plaintiff,  or  in  any  manner  inter- 
fering with  his  use  and  enjoyment  of  the  same.''  The  defendant  brings 
the  case  here  for  review. 

iZoi08  Burns  and  /.  (?.  Waiera^  for  plaintiff  in  error* 

Erank  Do9ier  and  John  V,  Somden^  for  defendant  in  error* 

Brbwer,  J.  Action  to  quiet  titie.  Plaintiff  was  in  possession  claim- 
ing the  land  under  the  homestead  laws  of  the  United  States.  Defend- 
ant claimed  the  land  under  the  grants  in  aid  of  its  road.  The  facts  upon 
which  the  parties  based  their  respective  claims  were  found  by  the 
*324  court,  and  are  set  '''out  in  full  in  the  record.  Upon  them  counsel 
on  each  side  have  presented  to  our  consideration  extended  and 
able  arguments.  We  have  examined  those  arguments,  and  find  the  ques- 
tion as  to  which  has  the  better  right  to  the  land  one  of  no  littie  doubt 
and  difficulty.  We  have  not  decided  the  question,— indeed,  we  may 
say,  we  have  not  come  to  any  satisfactory  and  definite  conolusion  thereon 
in  our  own  minds, — for  a  decision  thereof  in  favor  of  the  plaintiff  would 
not,  as  we  regard  the  other  matters  in  the  case,  entitie  him  totmy  relief, 
and  the  defendant  prays  nothing  but  a  judgment  for  costs.  Those  other 
matters  appear  from  the  following  findings: 

"18.  That  the  plaintiff  and  the  defendant  had  a  controversy  pertain- 
ing to  tiieir  respective  rights  to  the  land  in  controversy,  before  the  com- 

1  The  mere  acceptance  of  a  deed  hy  one  in  occupation  of  land  does  not  estop 
the  grantee  from  qnestioning  the  title  conveyed  by  that  deed^  or  from  suing  on 
the  covenants  for  failure  of  title;  and  this,  notwithstanding  such  grantee  had  at 
the  time  of  receiving  the  deed,  himself  a  pre-emption  right  to  the  land.  Such 
acceptance  is  not  of  itself  proof  of  the  settlement  and  compromise  of  a  contro- 
versy.   Kansas  Pac.  Ry.  Ck>.  v.  Dunmeyer,  24  Kan.  7fl5b 
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missioner  of  the  general  land-office,  and  the  various  departments,  inclad- 
ing  the  secretary  of  the  interior,  and  that  the  said  controversy  was  finally 
decided  in  favor  of  the  defendant,  and  to  whom  was  issued  the  patent 
for  said  land. 

^U9.  That  at  the  time  plaintiff  made  the  contract  hereinafter  found  to 
have  been  made,  the  defendant  was  then  the  holder  of  the  l^al  title  to 
the  land  in  controversy,  it  being  the  grantee  in  the  patent  for  the  same. 

"20.  That  in  February,  1873,  the  defendant  advertised  the  land  in 
controversy  for  sale. 

'^*iffl.  That  on  June  9,  1878,  the  plaintiff,  in  order  to  prevent  the  land 
from  being  sold,  and  being  unable  for  want  of  means  to  prosecute  his 
cause,  went  to  the  agent  of  the  defendant  and  entered  into  a  written  con- 
tract with  the  defendant,  whereby  he  agreed  to  purchase  the  land  in  con- 
troversy. A  true  copy  of  said  contract  is  attached  to  the  petition  as  a 
part  thereof,  and  which  is  hereby  referred  to. 

'^22.  That  the  wife  of  the  plaintiff  did  not  join  in  making  said  oon- 
tract. 

^^23.  That  the  plaintiff  made  said  contract  with  a  full  knowledge  of 
all  the  proceedings  had  in  the  controversy  between  him  and  the  defend- 
ant in  the  department  of  the  interior,  and  with  a  full  knowledge  that  the 
said  land  had  been  awarded  to  the  defendant." 

The  contract  referred  to  in  the  twenty-first  finding,  recited  the 
*325  sale,  the  receipt  of  part  of  the  purchase  money,  and  the  times  *of 
the  subsequent  payments;  contained  a  promise  on  the  part  of  the 
purchaser  to  punctually  make  such  deferred  payments,  an  agreement  on 
the  part  of  the  company  to  make  a  deed  upon  full  compliance  with  all 
the  conditions  of  the  sale,  and  a  stipulation  that  upon  default  by  hira, 
the  title  should  revert  to  the  company ;  that  it  should  have  the  right  to 
re-enter  and  take  possession,  and  that  he  should  surrender  to  it  the  prem- 
ises without  delay,  and  that  no  court  should  relieve  him  from  a  failure 
to  comply  strictly  with  the  contract.  It  also  provided  for  a  reduction 
of  payments  in  case  of  the  cultivation  of  the  land.  This  contract  was 
signed  by  both  parties. 

Now,  conceding  all  that  plaintiff  claims  concerning  his  title  and  in- 
terest in  the  land,  and  it  amounts  to  only  this:  That  the  land  was 
public  land,  and  subject  to  homestead  entry;  that  his  homestead  entry 
thereof  was  valid  and  regular,  and  that  upon  his  compliance  with  the 
terms  of  the  homestead  law,  he  would  become  entitled  to  a  patent;  that 
the  award  of  the  land  by  the  land  department  to  the  defendant  was  un- 
authorized by  law,  and  based  upon  an  erroneous  construction  of  the  va- 
I'ious  provisions  of  the  grants  and  other  statutes  of  the  United  States, 
and  that  the  patent  based  thereon  was  issued  improperly  and  without 
warrant  of  law.  In  other  words,  he  had  an  equitable  interest  which 
might  be  made  to  ripen  into  a  full  equitable  title;  while  the  company  on 
the  other  hand  held  but  the  naked  l^al  title.  With  full  knowledge  of 
these  respective  rights  and  titles,  and  of  the  further  fact  that  in  a  contro- 
versy before  the  officers  primarily  authorized  to  examine  and  decide  upon 
the  confiicting  claims  of  himself  and  the  company  to  the  land,  they  had 
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<ledded  against  him  and  in  favor  of  the  company,  he  makes  this  contract  of 
purchase.  Without  the  means  to  carry  on  farther  litigation,  he  contracts 
to  purchase  the  antagonistic  title.  He  agrees  with  the  owner  of  that  title 
as  to  the  price,  pays  a  portion  thereof  and  promises  to  pay  the  balance,  in- 
vites such  owner  to  unite  with  him  in  a  contract  which  contains  a  fiiU  rec- 
ognition of  the  validity  of  such  title,  and  a  covenant  to  surrender 
*326  the  land  upon  the  non-performance  of  his  promise  *to  pay  the 
balance  of  the  stipulated  price.  May  he  now  come  into  a  court 
of  equity  and  obtain  a  decree  canceling  and  destroying  the  title  which 
he  has  thus  contracted  to  purchase?  We  think  not.  The  contract  was 
valid  and  binding  upon  both  parties.  It  was  a  compromise  of  contest- 
ing claims;  the  termination  of  litigation  and  the  purchase  of  an  outstand- 
ing and  rival  title.  It  will  not  do  to  say  that  the  plaintiff  had  the  bet- 
ter right;  that  it  was  the  duty  of  the  defendant,  having  only  a  naked  le- 
gal title,  and  holding  the  same  simply  in  trust  for  the  owner  of  the  fall 
equitable  title,  to  convey  the  same  to  such  owner,  and  that  therefore  a 
conveyance,  or  promise  to  convey,  was  no  consideration  for  a  promise 
on  the  part  of  such  owner,  for  the  plaintiff  was  not  in  fact  the  owner  of 
theiull  equitable  tiUeand  might  never  become  such;  and  again, and  chiefly 
after  a  compromise,  made  with  full  knowledge  and  without  fraud  or  de- 
ception, of  a  bona  fide  controversy,  the  courts  will  not  inquire  which  of 
the  two  contestants  had  the  better  right.  It  is  enough  that  they  had  a 
controversy  and  have  settled  it,  and  the  fact  of  the  dispute  upholds  the 
settlement  and  its  various  stipulations.  Upon  such  a  settlement  the 
court  does  not  inquire  what  the  facts  really  are.  It  accepts  the  state- 
ments which  the  parties  have  made  as  conclusive  upon  them.  "When 
it  can  be  coUected  from  the  deed  that  the  parties  to  it  have  agreed  upon 
a  certain  admitted  state  of  fiicts  as  the  basis  on  which  they  contract,  the 
statement  of  those  facts,  though  only  by  way  of  recital,  estops  the  par- 
ties from  proving  the  contrary."     Herm.  Estop.  234. 

In  Moore  v.  Fitzwater,  2  Rand.  442,  the  parties  had  a  controversy  as 
to  a  tract  of  land,  and  in  settlement  thereof  one  agreed  to  purchase  from 
the  other.  After  a  partial  payment  of  this  purchase  money,  the  pur- 
chaser brought  his  suit  to  enjoin  the  collection  of  the  unpaid  and  recover  the 
paid  purchase  money,  on  the  ground  that  the  vendor  had  in  fact  no  title. 
Relief  was  refiised,  and  in  refusing  it,  the  court  say :  "Whether 
*327  the  title  at  the  time  of  the  contract  r^dly  was  *in  the  appellants 
or  the  appellee,  we  do  not  deem  it  material  to  inquire.  It  is  suf- 
ficient that  the  parties  themsdves  have  settled  the  question ;  and  as  there 
was  no  fraud  or  undue  advantage,  we  would  not  now  disturb  it,  even  if 
assured  that  Moore  and  McClung  had  no  title." 

In  the  case  of  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444,  Lord  Hari>- 
wiGKE  said:  *'The  settlement  of  boundaries,  and  peace  and  quiet,  is  a 
mutual  consideration  on  each  aide,  and  in  all  cases  make  a  good  consid- 
eration to  support  a  suit  in  this  court  for  settling  boundaries." 

In  Oann  v.  Cann,  1  P.  Wms.  727,  Lord  Maoclssfield  said:    "Where 
two  parties  are  contending  before  this  court,  and  one  releases  his  preten- 
sions to  the  other,  there  can  be  no  color  toset  aside  this  compromise  be- 
V.21K— 16 
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cause  the  man  that  made  it  had  a  right;  for,  by  the  sione  reason,  there 
can  be  no  such  thing  as  compromising  a  suit,  nor  room  for  any  accom- 
modation. Every  release  supposes  the  party  miaking  it  to  have  a  right; 
but  this  can  be  no  reason  for  its  being  set  aside,  for  then  every  release 
might  be  avoided." 

In  Stapilton  v.  Stapilton,  1  Atk.  1,  Lord  Hardwigkb  said:  ^' An  agree- 
ment entered  into  upon  the  supposition  of  a  right  or  of  a  doubtful  right, 
though  it  afber  comes  out  that  the  right  was  on  the  other  side,  shall  be 
binding,  and  the  right  shall  not  prevail  against  the  agreement  of  the  par- 
ties, for  the  right  must. always  be  on  one  side  or  the  other;  and  therefore 
the  compromise  of  a  doubtful  right  is  a  sufficient  foundation  for  an  agree- 
ment." 

In  the  ease  of  Fitch  v.  Baldwin,  17  Johns.  161,  it  appeared  that  the 
parties  claimed  title  to  the  same  tract  of  land,  under  two  patents,  respect- 
ively. The  defendant  deeded  to  the  plaintiff  in  settlement  of  the  litiga- 
tion, by  deed  with  covenant  of  seizin.  Plaintiff  thereafter  brought  his 
action  on  such  covenant  to  recover  the  consideration  money  expressed  iu 
the  deed,  and  it  was  held  that  he  could  not  recover,  the  court  saying 
that  ^4t  never  can  be  permitted  to  a  person  to  accept  a  deed  with  cove- 
nants of  seizin,  and  then  turn  around  upon  his  grantor  and  all^e  that 
his  covenant  is  broken,  for  that,  at  the  time  he  accepted  the  deed,  he 
himself  was  seized  of  the  premises."  See,  also,  Beebe  v.  Swart* 
*328  wout,  3  Gibnan,  162 ;  *Fume8s  v.  Williams,  11  IU.  229.  In 
the  case  of  Jackson  v,  Ayres,  14  Johns.  224,  the  defendant,  while 
in  possession,  entered  into  an  agreement  to  purchase  the  land  of  plaintiff! 
Failing  to  comply  with  his  agreement,  the  plaintiff  brought  ejectment, 
and  upon  the  trial,  the  defendant  offered  to  prove  an  outstanding  title 
purchased  by  himself,  and  the  testimony  was  rejected.  Theoourtaays: 
"The  agreement  entered  into  for  the  purchase  between  plaintiff  and  de- 
fendant was  dated  in  the  year  1810.  This  agreement  to  purchase  was 
an  acknowledgment  of  the  title  of  plaintiff,  and  would  estop  the  defend- 
ant from  setting  up  an  outstanding  tide.  The  defendant  being  in  pos- 
session when  the  agreement  was  entered  into,  oould  make  no  difference. 
He  was  in  as  a  mere  naked  possessor,  and  must  be  considered  in  the 
same  light  as  if  he  had  entered  under  the  agreement." 

It  may  be  questioned  whether  this  case  does  not  cany  the  doctrine  of 
estoppel  farther  than  it  will  legitimately  go,  and  also  whether  the  decis- 
ion in  the  case  from  17  Johns.,  supra^  would  not  rest  more  satisfactorily 
on  the  effect  to  be  given  to  a  compromise  of  disputed  titles,  than  upon 
the  acceptance  of  tfie  deed.  But  they  serve  to  Show  to  what  extent  courts 
have  gone  in  this  direction.  See  further  upon  the  effect  of  compromise 
of  disputed  rights,  Scott  v.  Warner,  2  Lans.  49 ;  Dowtier  v.  Church,  44 
N.  Y.  647;  Pitkin  v.  Noyes,  48  N.  H.  294;  and  upon  the  matter  of 
estoppel.  Blight's  Lessee  v.  Rochester,  7  Wheat.  543 ;  Ward  v.  Mcintosh, 
12  Ohio  St.  237 ;  Big.  Estop.  293,  and  notes.  Upon  the  two  proposi- 
tions that  a  compromise  of  disputed  rights  is  binding,  no  matter  upon 
which  side  the  right  may  in  fact  be,  and  that  where  in  such  a  compro- 
mise the  parties  agree,  upon  a  certain  statement  of  facts  as  the  basis  of 
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their  contract,  the  courts  will  accept  such  statement  as  conclusive  be- 
tween them,  it  se6ms  to  us  that  the  plaintiff  must  be  denied  any  relief. 
Counsel  argue  that  the  company's  title  must  be  absolutdy  good,  either  by 
virtue  of  its  patent  or  by  estoppel  on  the  real  owner,  or  dse  it  is  subject 

to  cancellation  in  this  suit.     They  say  : 
*329     *"How,  then,  can  it  be  said  that  the  act  of  Mr.  Starkweather  in 

recognizing  the  title  of  the  railroad  company  to  the  tract  of  land 
in  dispute,  by  purchasing  it,  can  estop  him  from  setting  up  his  prior 
and  existing  title,  derived  under  a  law  of  congress,  and  expre^ly  recog- 
nized and  reserved  in  the  law  under  which  the  railroad  company  claims? 
It  is  true  that  a  title  can  be  founded  on  an  estoppel,  but  not  a  title  from 
government  by  a  mere  estoppel  upon  a  private  citizen.  The  company 
must  show  a  title  to  the  land  derived  from  government,  and  not  one  that 
we  have  sold  or  given  to  it.  No  title  from  the  government  can  be  created 
by  the  estoppel  of  an  individual.  No  original  inceptive  title  can  be 
created  by  estoppel.  The  first  conveyance  from  the  original  souhse  of 
authority  must  be  by  grant  from  the  sovereign.  It  cannot  be^^reated  by 
prescription,  for  *no  time  runs  against  the  state.'  It  cannot  be  created 
by  estoppel,  because  it  must  be  by  grant  from  the  legislature.  The  posi- 
tion of  the  railroad  company  is,  that  we  recognized  its  title  by  our  pur- 
chase from  it,  and  that  we  are  now  forbidden  to  say  that  it  had  no  title,; 
or,  in  other  words,  that  we  surrendered  to  it  whatever  title  we  had  when  we 
made  the  purchase.  If  the  rights  of  no  one  save  the  parties  were  in- 
volved in  this  controversy,  it  would  possibly  be  as  it  says,  but  we  had 
no  title  to  give  it.  We  had  a  title  to  ourselv'es;  but  it  was  that  which, 
by  the  spirit  and  policy  of  our  public-land  legislation,  wei  could  neither 
convey  nor  incumber.  The  title  to  the  land  was  in  us  for  the  purpose  of 
a  government  homestead,  and  none  other.  Will  it  be  contended  that, 
having  a  valid  homestead  entry  on  the  land,  we  could  have  sold  to  the 
railroad  company  the  full,  absolute  legal  title?     By  no  means  I 

'*  How,  then,  could  we  have  surrendered  the  same  legal  title  to  it  by 
renouncing  our  rights,  and  agreeing  that  tiiey  were  vested  in  it?  We 
might  have  relinquished  to  another  homestead  party,  but  we  could  only 
surrender  to  him  the  possession,  and  he  could  only  take  possession  be- 
cause he  possessed  the  qualifications  of  a  homestead  claimant,  and  be- 
cause the  land  was  legally  subject  to  homestead  entry ;  but  we  could  not 
convey  the  legal  title,  nor  any  title  at  all,  nor  surrender  the  possepsioh 
to  the  railroad  company,  because,  being  a  corporation,  it  could  not  take 
a  homestead,  and  because  the  land  Was  not  subject  to  the  grant  made 
for  its  benefit.  A  contrary  argument  would  be  saying  that  while  it  is 
true  that  congress  alone  possesses  the  power  to  dispose  of  the  public  lands, 

yet  a  private  citizen,  by  his  deed,  or  by  his  act  of  estoppel,  can 
*330    *convey  full  title  to  a  party  to  lands  which  are  not  granted  to  such 

party,  but  which  are  expressly  prohibited  from  him." 

We  cannot  concur  in  these  views.     The  decree  binds  no  one  but  the 

parties  and  privies.     Neither  the  government  nor  any  other  claimant 

to  this  land  is  concluded  by  it.     Whichever  way  the  decision  might  be, 

it  would  not  determine  the  absolute  title  to  the  land.     If  the  plaintiff 
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obtained  a  decree  canceling  the  defendant's  title,  it  would  not  establish 
against  the  government,  or  against  any  one  but  the  defendant  and  those 
claiming  under  it,  his  right  to  homestead  this  land.  If  the  government 
were  a  party  asserting  its  rights,  then,  the  question  might  arise  whether 
title  as  against  it  can  be  created  by  estoppel.  There  being  only  private 
parties  to  this  suit,  estoppel  has  its  Aill  sweep  as  against  either,  and  the 
contracts  they  make  bind  and  estop  each.  Neither  can  it  be  said  that 
the  contract  may  be  kept  in  force  as  a  promise  to  pay  money, — leaving 
the  question  of  title  open  and  free  for  inquiry  and  cancellation,  if  found 
to  be  in  fact  worthless, — ^for  if  the  title  be  once  decreed  to  be  null  and 
void,  and  be  canceled,  then  the  promise  to  pay  is  without  considera- 
tion. 

One  other  aigument  deserves  notice,  and  that  is,  that  this  is  the  home- 
stead of  plaintiff  and  his  family,  and  that  as  his  wife  cUd  not  sign  the 
contract,  it  cannot  affect  the  homestead,  or  estop  him  or  her  firom  as- 
serting to  the  fullest  extent  the  homestead  right.  Upon  this,  counsel 
say:  "There  is  another  consideration  which  in  our  judgment  disposes 
of  this  question  of  estoppel,  and  that  is,  that  Starkweather's  wife  did 
not  join  in  the  alienation  of  the.  homestead  by  means  of  the  act  of  estop- 
pel. If  the  husband  cannot  by  his  own  deed  sell  the  homestead  or  in- 
cumber it,  of  course  he  can  perform  no  action  that  can  estop  him  and 
the  wife  from  still  claiming  the  land.  All  contracts  by  which  the  home- 
stead is  agreed  to  be  sold  or  incumbered,  unless  it  is  the  joint  act  of  the 
husband  and  wife,  are  void."  Article  15,  §  9,  Const.  Kan.;  Morris  v. 
Ward,  5  Kan.  *239;  DoUman  v.  Harris,  Id.  *597.  "The  feet  that  the 
land  was  claimed  as  a  government  homestead,  does  not  make  it  any  the 

less  a  homestead  under  the  state  constitution  and  laws.  The 
*BS1     log&l  title  to  land,  or  even  *the  equitable  title,  is  not  required 

in  order  to  constitute  a  homestead  under  a  state  law.  A  home- 
stead may  exist  in  a  leasehold  estate.  Pelan  v.  De  Bevard,  13  Iowa, 
53." 

To  this  we  reply  that,  conceding  this  to  be  his  homestead,  the  con- 
tract is  good,  whether  or  not  it  can  be  used  by  the  company  to  enforce 
a  lien  upon  or  to  recover  the  possession  of  the  homestead.  The  owner 
of  a  homestead  can  surely  perfect  his  title  by  the  purchase  of  an  outstand- 
ing title,  and  his  contract  to  purchase  and  pay  for  such  outstanding  title 
is  good  as  against  him,  and  he  will  not  be  permitted  to  come  into  court 
and  repudiate  such  contract  and  obtain  a  decree  canceling  such  title. 
What  rights  thecotdpany  can  enforce  under  such  contract,  it  is  unneces- 
sary to  determine.  At  present  it  asks  nothing,  only  to  be  let  alone.  Per- 
haps it  may  never  ask  more.  If  so,  any  inquiry  as  to  its  rights  is  Uise- 
less.  It  is  evident  some  interesting  questions  may  arise,  as :  Whether 
this  be  a  homestead  under  our  law ;  whether  the  company  must  estab- 
lish its  title,  or  may  rest  on  the  contract ;  whether  this  contract  to  pur- 
chase an  outstanding  title  is  an  incumbrance  upon  the  homestead,  and  if 
so,  one  beyond  the  power  of  the  husband  to  contract  for ;  whether  the 
money  agreed  to  be  paid  for  it  is  to  be  considered  as  purchase  money, 
so  as  to  render  the  homestead  as  to  it  not  exempt;  and  perhaps  others. 


LAPHAK  V.  HSAD*  245 

But  these  questiojiB  may  never  oome  before  this  court  for  dedsioni  and 
sufficient  unto  each  case  are  the  questions  which  are  fairly  presented  by  it. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case  re- 
manded with  instructions  to  enter  judgment  upon  the  findings  in  iiEtvor 
of  the  company,  the  defendant  below« 

(All  the  justices  concurring.) 


*882  *Loth]sb  Laphah  v.  A.  R.  Hbad. 

July  Term,  1878. 

Ooatraots  Ootisideration :  Public  Polioy*  S.  was  in  the  rightful  posses- 
sion of  a  certain  piece  of  government  land.  He  rented  a  portion  Uiereof 
to  L.  and  J.  Afterwards  L.  purchased  from  E.  all  of  E.'s  improvements 
on  the  land,  intending  them  for  his  brother,  paying  thei*efor  $1,000.  E. 
then  delivered  to  L.  and  J.  the  entire  possession  of  the  land,  and  they 
moved  upon  it,  and  resided  thereon.  L.'8  brother,  however,  not  desir- 
ing  the  land  or  the  improvements  thereon,  L.,  with  the  consent  of  J., 
filed  a  declaratory  statement  for  the  pre-emption  of  the  land  in  the  name 
of  J.  Afterwards  L.,  with  the  consent  of  J.,  and  by  agreement  with 
H.*  relinquished  to  H.  their  said  possession,  and  improvements  and 
crops,  and  relinquished  said  filing  for  pre-emption,  and  H.,  in  considera« 
tion  therefor,  executed  to  L.  his  three  promissory  notes,  each  for  $225, 
and  delivered  to  L.  a  team  valued  at  $875.  ffdd,  that  the  contract  be- 
tween L.  and  H.  is  not  void,  either  for  want  of  consideration  or  as  being 
against  public  policy,  and  that  L.  may  recover  against  H.  on  said  prom- 
iMory  notes;  and  this,  notwitlistanding  the  fact  that  said  filing,  as  be- 
tween L.  and  J.  on  one  side  and  the  government  of  the  United  States  on 
the  other,  may  be  void.^ 

■ 

Error  from  Saline  district  court.  ^ 

The  case  is  stated  in  the  opinion. 
Oarver  &  LoviU^  for  plaintiff  in  error* 
/•  0»  Mohler^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  upon  a  promissory  note  g^ven  by 
the  defendant,  A.  R.  Head,  to  the  plaintiff,  Luther  Lapham,  for  $225. 
The  note  was  executed  under  the  following  drcumstanoes :  In  1873, 
one  A.  D.  Edwards  held  a  quarter-section  of  government  land  near  the 
plaintififs  residence,  and  Edwards  desiring  to  go  east  on  account  of  his 

wife,  and  Lapham  desiring  the  claim  for  a  brother  then  on  a 
*333    ^visit  to  Texas,  a  sale  of  the  improvements  on  the  land  was  made 

by  Edwards  to  Lapham  in  consideration  of  $1,000,  for  which 
Lapham  gave  his  notes.  At  this  time  Lapham  and  his  brother-in-law, 
John  layner  had  the  cultivated  ground  on  said  land  rented  from  Ed- 

*8ee  note  of  cases  on  pre-emption  rights  to  McEean  v.  Massey,  6  Kan.  7$i 
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wards,  and  Layner,  resided  thereon  wifh  Edwards.  On  his  return,  Lap- 
ham's  brother  conduded  not  to  take  a  daim,  and  went  back  east.  Liap- 
faam  then  made  arrangements  with  Layner,  and  a  filing  in  the  local  United 
States  land-office  was  made  for  the  land,  July  8,  1873,  in  the  name  of 
John  Layner.  At  this  time  both  Layner  and  Lapham  were  residing  upon 
the  land.  July  6,  1873,  the  defendant,  Head,  came  into  the  neighboi^ 
hood  of  this  land,  heard  of  it,  and  concluded  a  bargain  with  Lapham, 
whereby  he  agreed  to  pay  Lapham  $1,050,  and  Lapham  agreed  to  relin- 
quish the  filing  he  hdd  on  the  land,  and  to  surrender  the  possession, 
improvements,  and  crops  to  Head.  On  July  7, 1873,  Lapham  and  Head 
went  to  the  United  States  land-office  in  Salina,  where  the  Layner  filing 
was  relinquished, — a  team,  and  the  note  in  suit,  and  three  other  notes, 
delivered  to  the  plaintiff, — and  within  a  few  days  thereafter,  Lapham  and 
Layner  vacated  the  land,  leaving  Head  in  fifll  and  undisputed  possession, 
with  all  the  crops  and  improvements.  At  the  time  of  the  trial  of  this 
case  in  the  court  below,  Head  was  still  in  the  undisputed  enjoyment  of 
the  premises.  On  the  trial,  the  defendant  daimed  a  want  of  considera- 
tion for  the  note  and  part  payment.  The  court  found  payment  to  the 
amount  of  $220.70,  made  February  10,  1874 ;  that  Lapham  did  not 
have  a  valid  filing  on  the  land  when  the  note  in  suit  was  executed ;  and 
concluded,  as  a  matter  of  law,  that  the  note  was  given  in  pursuance  of  an 
agreement  which  was  contrary  to  public  policy,  and  that  no  recovery 
could  be  had  upon  it.  The  case  was  tried  by  ihe  court  without  a  jury. 
The  court  made  special  findings  of  &ct  and  condusions  of  law,  and  upon 

these  findings  and  condusions  rendered  judgment  in  &vor  of  the 
*834     defendant  and  against  the  plaintiff  for  costs.    *We  think  the  court 

below  erred  both  as  to  the  facts  and  the  law  of  the  case. 
The  defendant  claims,  and  he  so  testified  on  the  trial,  that  up  to  the 
time  of  making  said  notes  he  did  not  know  that  Lapham 's  name  was 
Lapham,  but  supposed  that  it  was  John  Layner,  and  that  at  the  time 
of  making  said  notes  he  learned  for  the  first  time  that  Lapham  was  Lap- 
ham and  not  Layner.  He  also  claims  and  testified  that  he  thought  while 
he  was  dealing  with  Lapham  he  was  dealing  with  the  man  in  whose  name 
the  said  filing  of  said  declaratory  statement  for  said  land  was  made, 
and  that  the  filing  was  valid,  and  gave  to  the  person  in  whose  name  it  was 
made  a  valid  right  to  the  land.  He  also  now  claims,  though  there  was 
no  evidence  to  support  such  daim,  that  he  delivered  said  team  (consist- 
ing of  a  |)air  of  mules  and  harness  and  a  wagon)  to  Lapham  btfiire  8aid 
notes  were  executed,  and  before  he  knew  that  Lapham  was  not  Layner.  He 
also  now  seems  to  daim  that  Lapham  sold  him  the  land,  and  not  merely 
that  Lapham  agreed  to  relinquish  to  him  all  his  and  Layner's  daim  to 
the  possession  of  the  land,  and  aU  thdr  right  to  purchase  the  same  fix)m 
the  government,  and  all  their  improvements  and  crops  thereon ;  and  he 
also  seems  to  make  several  other  daims  not  sustained  by  the  evidence, 
which  we  shall  not  spedfically  mention. 

The  following  evidence,  we  think,  will  show  that  he  did  know  who 
Lapham  was  before  he  had  any  dealings  with  him ;  that  he  did  know 
from  the  commencement  of  thdr  dealings  in  whose  name  the  filing  was 
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made ;  that  be  did  not  deliver  any  property  or  anything  else  of  value  in 
payment  for  the  claim  until  after  he  had  drawn  up  and  signed  said  notes 
in  which  Lapham  was  the  payee,  and  that  he  knew  he  was  not  purchas- 
ing the  land  (but  only  improvements,  etc.)  from  Lapham. 

Mr.  A.  W.  Segar  testified  on  the  trial  as  follows:  '^Am  acquainted 
with  the  parties.  First  saw  Head  about  July  6,  1873,  where  he  was 
camped  on  the  creek  below  me,  and  near  this  land.  He  was  look- 
*335  ing  for  a  place,  and  I  told  *him  that  Lapham  had  a  claim  for 
sale;  that  he  had  two,  and  had  to  sell  one.  Afterwards  I  took 
Lapham  down  and  inJbrodvxed  him  to  Head  as  Mr.  Lapham  who  had  the 
claim.  I  think  Head  knew  that  his  nan\e  was  Lapham.  I  told  Head 
the  place  was  mixed  a  little ;  that  Lapham  covid  not  hold  it,  I  knew  that 
Lapham  had  bought  the  place  for  one  of  his  brothers.  I  knew  when 
I  spoke  to  Head  that  Layner  had  a  filing  on  the  land,  and  claimed  it. 
I  think  I  tdd  Head  that  Layner  had  a  filing  on  A." 

Mr.  Charles  Hunt  testified  as  follows :  ^' Am  acquainted  with  Lapham 
and  Head.  Came  with  Head  to  this  country.  Was  at'  Lapham's  place 
with  Head,  July  6,  1873.  Mr.  A.  W.  Segar  was  at  our  camp  before  we 
saw  Lapham,  and  he  told  Head  that  Lapham  had  a  claim  to  sell.  I  did 
not  go  with  Head  to  look  at  the  place  at  first  He  came  to  me  and  got 
me  to  go  down  to  it.  I  think  Head  knew  when  he  made  the  contract  with 
Lapham  that  his  name  was  Lap'uam.  It  was  understood,  and  I  think 
Head  knew,  that  the  filing  was  in  Layner's  name.  I  think  so  from  what 
he  8aid.'' 

The  defendant,  Head,  himself  testified  as  follows:  ^^Mr.  Segar  iniro^ 
duced  me  to  Lapham.  I  was  camped  on  the  creek  in  that  neighborhood, 
and  Mr.  S^ar  came  where  we  were  and  told  me  of  this  place  of  Lapham. 
I  was  then  looking  for  a  place.  I  wanted  to  get  a  place  partly  improved 
if  I  could.  Mr.  Segar  told  me  Lapham  had  a  place  for  sale.  I  went  with 
Lapham  to  look  at  the  place,  and  we  walked  over  it.  I  made  an  exam- 
illation  of  it,  so  that  I  might  know  what  it  was.  Everything  looked 
very  weU,  and  the  place  was  in  good  condition,"  etc. 

The  plaintiff,  Lapham,  testified  as  follows:  ^^Got  acquainted  with  the 
defendant  in  July,  1873,  near  where  I  was  living.  Mr.  A.  W.  Segar 
introduced  me  to  him;  mentioned  my  name;  and  Head  knew  at  that  time 
that  my  name  was  Lapham." 

Lapham  and  Layner  were  brothers-in-law,  and  were  at  this  time  liv- 
ing on  the  land  in  the  same  house.     Layner  testified  by^  deposition  as 
follows:  '^The  defendant,  A.  R.  Head,  came  to  the  place  where  Lapham 
and  this  deponent  resided  about  the  month  of  July,  1873,  in 
*336    said  Saline  county,  Kansas,  and  purchased  from  the  ^plaintiff, 
Lapham,  the  said  premises;  that  this  deponent  told  said  defend- 
ant. Head,  that  the  land  loas  filed  on  in  this  dqxmeni'e  name^  and  never 
told  him  that  it  was  not  filed  on  in  my  name;  that  the  land  was  relin- 
quished to  the  defendant,  Head,  with  my  knowledge  and  consent;  that 
deponent  moved  from  the  premises  and  gave  possession  thereof  to  the  de- 
fendant. Head,  so  that  the  said  plaintiff  might  realize  the  purchase 
money  paid  Edwards  for  the  improvements  on  the  land;  that  he  would 
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not  have  thus  surrendered  possession  if  the  said  defendant  had  not  pur- 
chased said  premises  from  plaintiff." 

The  defendant  looked  at  said  land  on  July  6,  1873.  On  the  next 
day  he  and  the  plaintiff  went  to  the  United  States  land-office  at  Salina, 
where  the  plaintiff  relinquished  Layner's  claim  to  the  premises  as  afore- 
said. The  defendant,  Head,  testified  with  reference  thereto  as  follows: 
"July  7, 1873,  we  went  to  the  land-office,  and  he(Lapham)  made  this  re- 
linquishment in  Layner's  name  on  the  back  of  the  filing  paper.  I  saw  Lap- 
ham  sign  the  name  of  John  Layner  to  the  relinquishment.  Layner  was 
not  with  us  in  town  at  that  time.  The  filing  paper  of  Layner,  with  the 
relinquishment,  was  then  given  to  me  by  Lapham,  and  I  have  had  it  ever 
since.  M^hen  the  relinquishment  was  made,  I  knew  that  the  filing  was 
in  the  name  of  Layner.  I  found  it  out  by  seeing  the  relinquishment 
made  out  and  signed." 

Said  "filing  paper"  also  showed  that  the  filing  was  made  in  the  name 
of  Layner. 

The  defendant  further  testified :  "This  was  done  July  7,  1878.  He 
signed  the  name  'John  Layner'  to  the  relinquishment.  I  did  not  know 
then  but  that  he  was  Layner;  did  not  know  his  name  was  Lapham.  We 
then  went  to  a  store  in  Salina,  and  I  wrote  out  a  note  and  handed  it  to 
him.  I  drew  the  note  payable  to  John  Layner.  He  said  then  that  his 
name  was  not  Layner  but  Lapham,  and  he  wanted  the  notes  drawn  pay- 
able to  him.  I  tore  that  note  up,  and  wrote  new  notes  payable  to  Luther 
Lapham^  signed  them,  and  delivered  them  to  him.  After  we  had  been 
to  the  land-office,  and  after  the  relinquishment  was  made,  and  b^ore  toe 
left  Umn^  I  turned  the  team  over  to  Lapham.  *  *  *  We  came  to  Sa- 
lina that  day  with  the  team  that  I  traded  to  Lapham.  I  drove  it  to 
town,  and  he  drove  it  home.  I  turned  it  over  to  him  after  the 
*337  relinquishment  was  *made.  I  donH  remember  whether  the  team  was 
turned  over  before  or  after  the  notes  were  drawnJ"  The  plaintiff  tes- 
tified on  this  subject  as  follows :  "  Head  knew  that  the  filing  was  in  the 
name  of  Layner  before  he  delivered  either  the  team  or  notes.  Team  wae 
not  delivered  tini^  after  the  notes.  Head  drove  team  to  town,  and  as  we 
went  to  dart  home  he  turned  it  over  to  me  and  I  drove  home.^ 

We  think  the  court  below  erred  in  finding  that  the  team  was  tamed 
over  to  Lapham  before  the  notes  were  executed,  as  there  was  no  evidence 
to  support  this  finding.  With  respect  to  what  the  defendant  supposed 
he  was  purchasing  from  the  plaintiff,  he  testified  as  follows:  ^'I  pur- 
chased the  possession  and  improvements  of  a  piece  of  land  from  the 
plaintiff.  What  I  wanted  was  the  possession  and  improvements  of  that 
piece  of  land.  I  got  that.  I  did  not  expect  to  get  title  to  the  land  from 
Lapham,  but  from  the  government.  When  I  made  the  bargain  with 
Lapham,  I  agreed  to  give  him  $1,050  for  the  possession  and  improve- 
ments and  the  land,  and  the  relinquishment  of  a  valid  filing  on  the  land 
by  Lapham,  which  I  supposed*  he  had,  and  which  was  a  part  of  the  con- 
sideration I  paid.  I  intended  to  file  on  the  land  and  get  my  title  and 
patent  from  the  government,  but  I  also  expected  that  Lapham  would  re- 
linquish a  valid  filing  to  the  land." 
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With  respect  to  some  bonds  which  the  defendant  pledged  as  security 
for  said  notes,  he  testified  as  follows:  "I  deposited  with  Mr.  A.  W. 
Segar  some  Brown  county  (Ohio)  bonds,  as  collateral  security  for  the 
four  notes  I  gave  Lapham.  The  next  day,  or  several  days  after,  we  were 
in  Salina;  I  delivered  the  bonds  to  Segar." 

The  plaintiff  testified  that^4n  a  day  or  two  after  they  returned  from  Sa- 
Ijna,  some  Brown  county  (Ohio)  turnpike  bonds  were  deposited  with  A.  W. 
Segar  as  security  for  the  notes."  Whether  the  defendant  deposited  these 
bonds  with  Segar  before  or  after  he  got  possession  of  said  land ,  is  not  shown. 
Afterwards  the  defendant  made  two  or  three  different  payments  on  said 
notes — one  of  $3,  one  of  $39.50,  and  possibly  one  of  $220.75. 
*338  As  to  the  last  item  of  payment  the  pre^ponderance  of  the  evidence 
shows  that  it  was  not  a  payment,  except  upon  a  condition  pre- 
cedent which  has  never  been  fulfilled.  If,  however,  it  should  be  con- 
sidered as  a  payment  absolute,  then  it  shoiild  be,  according  to  the  pre- 
ponderance of  the  evidence,  set  aside  for  fraud.  It  was  made  merely  by 
delivering  to  the  plaintiff  some  of  said  Brown  county  (Ohio)  turnpike 
bonds,  which  had  previously  been  deposited  with  Segar  as  collateral 
security  for  said  notes.  Said  bonds  were  in  fact,  though  the  plaintiff 
did  not  know  it,  worth  but  little,  if  anything;  and  the  plaintiff  received 
them  only  upon  the  assurance  from  the  defendant  that  they  were  good, 
and  that  they  would  be  paid  when  presented  on  that  or  the  next  month. 
The  court  allowed  the  defendant  to  prove  that  this  supposed  payment 
was  an  absolute  payment,  by  allowing  the  defendant  to  testify,  among 
other  things,  as  to  what  his  ^^imderstanding"  was  upon  the  subject.  The 
plaintiff  objected  to  the  introduction  of  this  evidence,  for  various  rea- 
sons, and  also  moved  to  strike  it  out,  but  the  court  overruled  his  ob- 
jections, and  said  motion  was  overruled,  and  the  plaintiff  duly  excepted. 
We  think  the  court  erred  in  this,  But  the  most  serious  error  com- 
mitted by  the  court  below — the  one  which  goes  to  the  very  foundation 
of  the  plaintiff's  right  to  recover — was  in  holding  that  the  contract  be- 
tween the  plaintiff  and  defendant  was  void,  at  least  partially,  if  not  to- 
tally, as  being  against  public  policy.  We  do  not  think  the  contract 
was  or  is  void  in  any  respect.  Gen.  St.  184,  §9;  Moore  v.  Mcintosh, 
6  Kan.  *39;  Bell  v.  Parks,  18  Kan.  152;  Fessler  v.  Haas,  19  Kan.  216; 
Wilson  V.Webster, Morris, (Iowa,)  312;  Stannard  v. Mc(3arty,  Id.  125; 
Hill  V.  Smith,  Id.  70;  Freeman  v.  Holliday,  Id.  80;  Ellis  v.  Mosier, 
2  G.  Greene,  246;  Pierson  v.  David,  1  Iowa,  23;  Spry  v.  Sleepy,  16 
Iowa,  409;  Clark  v.  Shultz,  4  Mo.  235;  Stubblefield  v.  Branson,  20 
Mo.  301;  Welch  V.  Bryan,  28  Mo,  30;  People  v.  Shearer,  30  Cal.  645. 

The  defendant  received  all  he  bargained  for.  He  did  not  expect  to 
get  any  title  to  the  land  from  Lapham.  He  did  not  purchase 
*339  Lapham 's  filing  or  Layner's  filing.  He  did  not  "^suppose  that  any 
previous  filing  by  Lapham  or  Layner  or  by  any  other  person 
would  be  of  any  benefit  to  him.  All  that  he  contracted  for  was  the  pos- 
session of  the  land  with  the  improvements  and  the  crops  thereon,  and 
he  got  all  these.  It  is  not  against  the  public  policy  of  this  state,  as  is 
shown  and  declared  by  our  own  public  statutes,  (Gen.  St.  184|  §  9,) 
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for  persons  in  good  faith  to  enter  into  a  contract  for  the  purchase  and 
sale  of  improvements  made  on  the  public  lands  of  the  United  States. 
And  whether  the  purchaser  in  such  a  case  gets  any  I^al  consideration 
for  his  agreement  or  promise  or  no^,  he  nevertheless  cannot,  under  such 
statutes,  be  allowed  to  set  up  a  want  of  consideration  to  avoid  perform- 
ing what  he  has  voluntarily  agreed  to  perform.  Even  if  the^legisiature 
has  no  power  to  authorize  a  sale  of  improvements  on  the  public  lands, 
still  it  has  the  power  to  say  that  the  purchaser  of  such  improvements 
shall  not  be  relieved  firom  the  performance  of  his  contract  made  in  con- 
fiideration  of  such  improvements,  merely  because  of  a  supposed  want 
of  consideration  for  his  contract.  It  is  even  competent  for  the  legislature 
to  render  Ulegality  of  consideration,  as  well  as  a  want  of  consideration,  no 
defense  to  an  action  on  a  contract.  But  in  this  case  there  was  nothing 
illegal,  so  far  as  this  contract  is  concerned.  The  land  was  subject  to 
settlement  and  sale.  Edwards  had  the  rightful  possession  thereof.  He 
rented  a  portion  thereof  to  Lapham  and  Layner.  They  took  the  right- 
ful possession  under  Edwards  of  this  portion  of  the  land,  and  put  in  their 
,  crops.  Lapham  then  bought  Edwards'  improvements,  paying  or  agree- 
ing to  pay  91,000  therefor.  Edwards  then  gave  to  Lapham  and  Layner 
the  full  possession  of  the  entire  premises.  They  then  filed  their  declara- 
tory statement  for  pre-emption  in  the  name  of  Layner.  Perhaps,  as 
against  the  government  of  the  United  States,  and  at  the  instance  of  the 
government,  this  filing  would  not  be  held  to  be  valid;  but  so  long  as 
the  government  treats  it  as  valid,  all  others  having  no  prior  right  to  the 
land  must  also  treat  it  as  valid.     Houck  v.  Kelsey,  17  KAn.  333. 

At  the  time  that  said  contract  was  made  between  the  plaintiff  and 
*340     *defendant,  the  defendant  had  no  right  to  treat  said  filing  of 

Lapham  and  Layner  as  void.  Neither  party  in  the  present  case 
contracted  to  do  anything  illegal.  The  plaintiff  agreed  to  give,  or  rather 
to  relinquish,  to  the  defendant  the  possession  of  said  land,  wilh  the  im- 
provements and  the  crops  thereon,  and  to  relinquish  said  filing.  He 
did  not  agree  to  sell  to  the  defendant  said  filing,  for  everybody  must 
know  that  that  could  not  be  done,  whether  the  filing  was  valid  or  void. 
Now,  it  is  not  claimed  that  the  agreement  to  give  the  defendant  the 
possession  of  said  land,  improvements,  and  crops  was  illegal;  and  how  it 
can  be  claimed  that  it  was  illegal  to  agree  to  relinquish  said  filing  for 
pre-emption,  we  cannot  understand.  Suppose  that  the  filing  was  void, 
would  there  even  then  be  any  ill^ality  in  relinquishing  it,  or  in  agreeing 
to  relinquish  it?  And  whether  valid  or  void,  the  defendant  did  not 
purchase  the  filing,  and  could  not  under  any  circumstances  have  gotten 
any  benefit  from  it.  The  defendant  does  not  daim  that  anything  that 
he  agreed  to  do  was  illegal.  The  claim  of  the  defendant  that  he  did  not 
know  who  Lapham  was,  or  in  whose  name  the  filing  was  made,  Amounts 
to  nothing,  for  before  the  contract  was  finally  consummated  he  did  knotr 
beyond  all  doubt  all  of  these  things.  He  in  fact  knew  every  material 
circumstance  necessary  to  be  known  in  order  to  make  a  valid  and  bind- 
ing contract;  and  he  ^ew  all  of  these  things  before  he  delivered  to  Lap* 
ham  said  notes,  or  said  team,  or  anything  dse  of  value.     He  knew  them 
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all  before  he  made  the  contract,  or  at  least  before  he  completed  the  con- 
tract; and  then  completed  the  contract  with  his  eyes  open.  He  has  no 
h)om  to  plead  ignorance  of  &ct8,  and  his  allied  ignorance  of  law  wiU 
not  excuse  him.  The  plaintiff  relinquished  to  him  a  filing,  and  a  pos- 
session with  improvements  and  crops,  which  the  government  waa  allovdng 
him,  the  plaintiff,  to  enjoy,  and  which  might  have  been  of  great  value 
to  the  plaintiff;  and  this  relinquishment  was  a  sufficient  consideration 
for  the  defendant's  contract. 

The  court  below  also  erred  in  overruling  the  plaintiff's  motion  for 
*341    a  new  trial.     The  judgment  of  the  court  below  *will  therefore  be 

reversed,  and  cause  remanded  for  a  new  trial. 
(All  the  justicea  concurring.) 


J.  D.  Jaquith  v.  Anna  Davidson,  Executrix,  eto. 

July  Term,  187a 

1.  Beplevin:  Damages.    In  actions  of  replevin  commenced  before  a  Justice 

of  the  peace,  it  is  error  to  assess  the  value  of  the  property  against  the  de- 
fendant at  a  greater  amount  than  that  sworn  to  by  plaintiff  in  his  affi- 
davit.   Qen.  St.  789,  §  62. 

2.  Husband  and  Wife:  Witnesses:  Oommunioations  with  a  Deceased. 

The  plaintiff  having  died,  the  suit  was  revived  in  the  name  of  his  widow, 
as  executrix.  Held,  that  she  was  a  competent  witness  as  to  all  matters 
except  communications  between  herself  and  her  husband  during  mar- 
riage; and  farther,  heldt  that  the  adverse  party  was  not  competent  to 
testify  to  any  tmnsaction  or  communication  had  personally  with  such 
deceased  plaintiff,  no  matter  in  whose  presence  the  same  was  had.' 

S.  Revivor:  Depositions:  Negligenoe:  Contintuuioe.  Where  a  cause  is 
before  trial  suspended  by  the  death  of  one  of  the  parties,  the  adverse, 
party  is  not  bound  to  presume  that  it  will  be  revived,  and  is  guilty  of  no 
negligence  in  waiting  till  the  revivor  is  actually  made  before  proceeding 
to  take  depositions  of  absent  witnesses,  even  if  depositions  so  taken 
while  the  action  stood  suspended  were  legal,  and  could  be  used  on  the 
trial. 

Error  from  Lyon  district  court. 

The  case  is  stated  in  the  opinion* 

Buck  4k  Kdloggy  for  plaintiff  in  error. 
*S42  Fbntf  the  verdict  was  for  $60,  '''when  the  plaintiff's  affidavit  only 
called  for  $50;  second^  it  was  an  abuse  of  discretion  for  the  court 
bdow  to  compel  defendant  to  go  to  trial  within  forty  hours  after  the  suit 
had  been  revived — seeing  that  defendant  was  then  in  oommimication 
with  his  witness,  and  only  asked  a  short  delay  to  get  the  deposition; 
third,  it  was  error  to  allow  Mrs.  Davidson,  executrix,  to  testify  generally 
in  the 


^Bm  note  at  end  of  case. 
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1.  The  verdict  was  for  one-fifth  more  than  plaintiff  claimed,  and  this 
point  was  made  in  motion  for  new  trial,  and  no  rebate  or  amendment 
ever  offered  by  plaintiff  below.  The  jury  found  there  was  no  damage 
for  detention.  We  deem  it  an  elementary  proposition,  that  a  party  can 
recover  no  more  than  he  asks  in  his  petition,  and  is  not  entitled  to  a  ver- 
dict greater  than  he  himself  swears  to.  Steph.  PL  428;  O'Conner  v. 
Insurance  Co.,  31  Wis.  168,  and  cases  cited;  O'Connor  v.  Maijoribanks, 
4  Man.  &  G.  436. 

2.  The  defendant  below  wanted  the  evidence  of  only  a  single  witness 
to  prove  a  marked  and  material  blemish  in  the  animal  at  a  time  long  be- 
fore Davidson  had  lost  his  colt;  and,  as  the  suit  had  just  that  day  been 
restored  to  life,  a  temporary  continuance  should  have  been  granted. 
From  May  13,  1877,  when  George  Davidson  died,  till  September  17, 
1877,  when  the  suit  was  revived,  there  was  no  suit  in  existence.  No 
subpoena  could  have  been  issued,  and  certainly  no  laches  could  be  im- 
puted to  a  party  for  not  getting  depositions  on  hand  at  the  instant  of 
revivor  of  cause.  It  was  no  uncertain  thing,  for  the  defendant  below 
was  then  in  tel^raphic  communication  with  his  witness,  and  the  case 
had  never  been  continued  before. 

3.  It  will  be  admitted  that,  if  George  Davidson  had  lived,  his  wife  could 
only  testify  as  to  'transactions  in  which  she  acted  as  his  agent."  Laws 
1872,  334,  335;  Louis'  Adm'r  v.  Easton,  50  Ala.  471;  Anthony  v,  Stin- 
son,  4  Kan.  *219;  Fischer  v.  Morse,  9  Gray,  440;  Ayres  v,  Ayres,  11 
Gray,  130;  Stuckey  v.  Bellah,  41  Ala.  700,  704. 

Every  opportunity  was  afforded  to  perpetuate  his  testimony,  or  to  prove 
what  he  swore  to  on  the  first  two  trials,  and  his  widow  was  not  the 
*348.  plaintiff.  It  was  his  estate  which  *he  represented.  Kimball  v. 
Baxter,  27  Vt.  681.  She  was  executrix,  etc.,  and  clearly  in- 
competent to  testify.  The  court  below  admitted  her  simply  because  she 
was  a  party,  and  permitted  her  to  testify  generally,  and  of  ''statements 
made  by  Jaquith  in  the  presence  of  said  Geo.  Davidson." 

Then  the  tables  are  turned.  Jaquith  gets  on  the  stand,  and  he  offers 
to  testify  to  statements  that  George  Davidson  made  in  the  presence  and 
hearing  of  himself  and  Anna  Da\idson,  who  had  just  left  the  stand, 
having  fully  unbosomed  herself  as  to  all  Jaquith  ever  said.  Then  it 
was  that  the  court  discovered  that  the  "adverse  party  was  the  executrix," 
etc.,  and  it  was  not  admissible,  under  section  322  of  the  Code,  thus  ex- 
cluding from  the  jury  a  part  of  the  same  conversation  which  the  executrix 
had  just  given  in  her  own  colors  without  let  or  hindrance.  The  execu- 
trix did  not  pretend  to  speak  to  any  feicts  occurring  after  her  husband's 
death. 

Ounningkam  &  McCarty^  and  RuggleSj  Scott  &  Lynn^  for  defendant  in 
error. 

1.  There  is  nothing  in  the  point  made  by  theplaintiff  that  our  verdict 
is  too  big,  even  if  it  were  true  as  a  matter  of  fact;  but  it  is  not  true,  ex- 
cept that  the  colt  for  which  we  sued  has  assumed  the  proportions  of  a 
full-grown  horse.  It  is  not  error  to  the  prejudice  of  the  plaintiff  that  we 
took  judgment  for  a  return  of  the  horse,  or  its  value,  which  was  $10 
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more  than  when  the  action  was  commenced.  The  horse  was  not  dead, 
nor  beyond  the  power  of  the  plaintiff  to  restore.  The  court  knew  this, 
and  the  jury  knew  it,  for  proffert  of  the  horse  was  made  in  open  court 
at  the  trial.  The  statute  says  the  judgment  shall  be  for  the  return  of 
the  property,  or  the  value  thereof  in  case  the  property  cannot  be  had. 
Gen.  St.  p.  663,  §  185.  The  primary  object  of  replevin  is  to  restore  the 
fipecific.  article,  and  the  defendant  may  discharge  the  judgment  by  re- 
turning the  property,  and  he  cannot  discharge  it  by  paying  the  value 
without  the  consent  of  the  plaintiff,  so  long  as  it  is  possible  to  return 

the  property  in  specie;  nor,  on  the  other  hand,  can  the  plaintiff 
*344    *recover  the  value  without. the  consent  of  the  defendant,  for  the 

defendant  has  a  right  to  return  the  property  instead  of  the  value. 
.So,  clearly,  there  is  no  error  in  the  judgment  or  verdict  to  the  prejudice 
of  the  plaintiff  in  error.  Hall  v.  Jenness,  6  Kan.  *868-866,  and  cases 
cited. 

2.  In  reply  to  the  plaintiflPs  second  assignment  of  error,  we  say  the 
granting  or  refusal  of  a  continuance  is  a  matter  within  the  sound  dis- 
cretion of  the  court,  and  it  must  appear  that  the  court  has  abused  such 
diiscretion  before  judgment  will  be  reversed.  This  the  court  did  not  do, 
because  there  was  no  showing  of  diligence  on  the  part  of  the  plaintiff  in 
errpr.  The  case  went  to  the  district  court  within  ten  days  after  De- 
cember 26,  1876,  and  not  until  some  time^Qong  enough  before  the  com- 
mencement of  this  term  to  have  had  the  deposition  here  on  the  first  day 
of  the  term,"  (September  term,  1877,)  was  there  anything  done  relative 
to  the  getting  of  this  deposition,  except  the  abortive  attempt  when  the 
letter  was  sent  to  Detroit  and  returned.  J>uring  the  entire  eight  months 
from  January  1,  1877,  to  six  days  before  the  first  day  of  the  September 
term  for  that  year,  not  a  thing  was  done,  no  effort  made  to  ascertain  the 
whereabouts  of  this  witness,  or  procure  his  deposition. 

Again,  this  plaintiff  in  error  cannot  claim  anything  by  reason  of  this 
cause  not  being  revived,  because  the  statute  provides  that  either  party 
may  revive  in  term  time,  or  in  vacation  at  chambers ;  and  if  he  was  not 
satisfied  with  the  agreement  that  was  made  to  revive,  he  should  himself 
have  taken  the  initiative  and  procured  a  formal  revivor.  Gen.  St.  710, 
§§  426,  427.  The  continuance  asked  would  have  necessarily  been  over 
the  term  instead  of  "only  a  short  delay."  There  was  no  certainty  that,  if 
time  had  been  given,  the  deposition  would  have  been  obtained.  Then, 
besides  all  this,  there  was  no  obstacle  at  any  time  to  taking  depositions, 
whether  the  action  was  revived  or  not.     The  defendant  had  a  right  to 

serve  notice  on  the  executrix  at  any  time,  and  proceed  to  take  dep- 
*345    ositions.     Our  Code  is  not  like  that  of  the  common  law  in  *thi8 

respect :  an  action  never  abates  here.  Gen.  St.  p.  687,  §  40.  Our 
statute  says  that  deposition  may  be  taken  "at  any  time"  after  the  action 
is  commenced.  Gen.  St.  p.  696,  §  347.  "At  any  time"  certainly  means 
at  all  times  when  there  is  a  party  entitled  to  revive,  upon  whom  notice 
<an  be  served.  The  law  does  not  contemplate  any  delay  on  account  of 
the  death  of  a  party.     Gen.  St.  p.  711,  §§  436,  437. 

3.  It  is  true  that  the  defendant  in  error  could  not  testify  for  or  on 
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behalf  of  her  husband  during  his  life  in  any  case  except  when  she  acted 
as  his  agent,  unless  she  had  also  been  a  party  to  the  suit  or  jointly  in- 
terested. Gen.  St.  p.  692,  §  328 ;  Laws  1872,  p.  384.  But  the  law 
does  not  prevent  a  husband  or  wife  testifying  for  any  other  party.  A 
wife  can  certainly  testify  for  the  heir  of  her  husband,  real  or  prospective. 
She  certainly  can  testify  for  the  creditor  of  her  husband.  Now,  certainly, 
the  heirs  and  creditors  are  the  parties  in  interest.  If  they  are  not  the 
parties  in  interest,  then  certainly  the  executrix  herself  was  the  party  in 
interest ;  and  if  we  take  either  horn  of  their  dilemma,  she  was  competent 
as  a  witness,  either  on  her  own  behalf  or  on  behalf  of  the  parties  inter- 
ested in  the  estate.  She  was  no  longer  wife,  but  a  widow.  She  never 
pretended  to  testify  concerning  any  communication  made  to  her  by  her 
husband,  and  why  not  allow  her  to  testify?  Jaquith  was  allowed  to 
testify  to  all  matters  except  just  such  as  the  statute  prohibited.  Scroggin 
V.  Holland,  16  Mo.  419 ;  Coffin  v.  Jones,  13  Kck.  448 ;  Mclntyre  v. 
Meldrim,  40  Ga.  490;  Doe  v.  Robinson,  87  Ga.  118 ;  Howe  v.  Merrick, 
11  Gray,  129. 

Brewer,  J.  This  suit  was  originally  brought  before  a  justice  of  the 
peace  by  George  Davidson,  in  his  life-time,  December  16, 1876,  on  affi- 
davit for  replevin,  ailing  value  at  and  asking  for  $50.  This  allegation 
of  value  was  never  changed.  During  Davidson's  life,  suit  was  tried 
before  a  justice  of  the  peace,  and  once  in  district  court,  where  Da- 
'''346  vidson  had  taken  the  case  by  appeal.  '''George  Davidson  died 
May  13,  1877,  and  the  suit  was  revived  September  18,  1877,  in 
the  name  of  presedt  defendant  in  error,  in  her  representative  capacity. 

Three  errors  are  alleged: 

(1)  Verdict  and  judgment  were  for  sixty  dollars,  when  the  allegation 
of  value  and  claim  were  only  fifty  dollars.  The  jury  found  the  value  to 
be  sixty  dollars,  but  awarded  no  damages  for  the  detention.  The  matter 
was  expressly  called  to  the  attention  of  the  court  on  the  motion  for  a  new 
trial,  but  the  court  overruled  the  motion,  and  rendered  judgment  for  the 
possession  of  the  property,  or  sixty  dollars,  its  value.  This  was  error. 
The  code  of  procedure  before  justices  (Gen.  St.  789,  §62)  reads:  ''The 
affidavit  of  the  plaintifif  as  to  the  value  of  the  property  shall  fix  the  jur- 
isdiction of  the  justice  so  far  as  such  value  is  concerned;  but  the  value 
of  the  property  shall  not  be  assessed  against  the  defendant  at  a  greater 
amount  than  that  sworn  to  by  the  plaintiff  in  his  affidavit."  But  if  this 
were  the  only  error,  it  could  be  corrected  by  a  modification,  and  would 
not  require  any  reversal  of  the  judgment. 

A  second  matter  complained  of,  is  in  the  admission  and  rejection  of 
testimony.  Mrs.  Davidson,  the  executrix  and  widow  of  George  David- 
son, was  called  to  the  stand  as  a  witness  in  behalf  of  the  plaintiff,  and 
testified  generally  and  as  to  statements  made  by  the  defendant  in  the 
presence  of  said  George  Davidson,  but  did  not  testify  as  to  any  commu- 
nication between  her  said  husband  and  herself.  The  defendant  there- 
after ofiered  to  testify  as  to  statements  made  to  him  by  the  deceased  in 
the  presence  of  Mrs.  Davidson,  but  the  court  rejected  the  testimony.     In 
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this  IB  daimed  the  error.  It  does  not  appear  that  the  testimony  of  the 
two  parties  referred  to  statements  made  at  the  same  time  and  conversa- 
tion, but  it  is  probably  immaterial  one  way  or  the  other.  This  is  a  mat- 
ter regulated  by  statute,  and  by  it  the  question  must  be  decided ;  and 

though  in  this  case  it  may  operate  harshly,  we  may  not  substi- 
*  347     tute  a  rule  of  our  own  for  the  express  direc*tion  of  the  legislature. 

And  this  express  direction  seems  to  us  clearly  to  sustain  the  rul- 
ings of  the  district  court.  The  general  rule  is,  that  no  one  is  disquali- 
fied as  a  witness  by  reason  of  interest  as  a  party  to  the  action,  or  other- 
wise. Gen.  St.  p.  691,  §  819.  With  no  other  provision,  each  party 
would  have  been  competent  to  testify  as  to  all  matters  within  their  knowl- 
edge. The  only  limitation  on  the  plaintiff,  is  to  be  found  in  section  1 
of  chapter  165  of  the  Laws  of  1872,  which  provides  that  the  following 
persons  shall  be  incompetent  to  testiify :  "♦  ♦  *  Thirds  Husband  and 
wife,  for  or  against  each  other,  except  concerning  transactions  in  which 
one  acted  as  the  agent  of  the  other,  or  when  they  are  joint  parties  and 
have  a  joint  interest  "in  the  action ;  but  in  no  case  shall  either  be  permit- 
ted to  testify  concerning  any  communication  made  by  one  to  the  other 
during  marriage,  whether  called  while  that  relation  subsisted,  or  after- 
wards." Now,  Mr.  Davidson  being  dead,  she  was  no  longer  testifying 
for  or  against  him.  The  only  parties  now  interested  on  the  plaintiff's 
side  were  the  heirs,  of  whom  she  was  one,  and  the  creditors.  In  testify- 
iug,  she,  like  any  other  party,  testified  in  her  own  behalf;  none  of  her 
testimony  violated  the  laist  prohibition,  or  pretended  to  touch  upon  any 
communication  between  herself  and  husband.  Those  communications 
are  privil^ed,  or  rather  the  parties  themselves  may  not  disclose  them 
upon  the  witness  stand,  though  they  are  competent  if  they  can  be  ob- 
tained from  any  other  source.  State  v.  Buffinglon,  20  Kan.  5.99.  Her 
testimony  was  therefore  properly  received.  She  was  not  disqualified 
because  she  was  a  party,  nor  because  she  was  a  widow,  except  as  to  cer- 
tain special  matters,  and  upon  them  she  did  not  offer  to  t^tify.  His 
testimony,  on  the  other  hand,  as  to  the  statements  of  the  deceased,  was 
as  properly  rejected.  Gten.  St.  p.  691,  §  322,  provides  that:  "  No  party 
shall  be  allowed  to  testify  in  his  own  behalf  in  respect  to  any  transaction 
or  communication  had  personally  by  such  party  with  a  deceased  person, 
when  the  adverse  party  is  the  executor,  administrator,     *    ♦    *    of  such 

deceased  person,  where  they  have  acquired  title  to  the  cause  of 
*348    action  immediately  from  such  deceased  person."    *That  covers 

this  case  exactly  The  testimony  sought  to  be  introduced  was 
communications  had  personally  between  a  deceased  person  and  the  party. 
The  adverse  party  was  the  executrix  of  such  deceased  person,  and  as  such 
executrix  she  derived  title  to  the  cause  of  action  immediately  from  her 
testator.  Many  words  could  not  make  this  plainer.  The  court  decided 
in  accord  with  the  plain  commands  of  the  statute,  and  therefore  did  not 
err. 

We  have  noticed  tnese  matters,  notwithstanding  the  fact  that  in  the 
remaining  question  we  think  there  appears  error  which  compels  a  r^ 
versal,  because  their  decision  may  assist  in  the  future  trial.     That  re- 
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maining  queBtion  is  involved  in  the  ruling  of  the  oourt  upon  an  appli 
cation  for  a  continuance.  Matters  of  continuance  are,  as  has  been  often 
said,  largely  within  the  discretion  of  the  trial  oourt,  and  it  must  clearly 
appear  that  substantial  wrong  has  been  done  a  party  in  a  ruling  thereon 
before  a  reversal  of  a  judgment  will  be  ordered.  In  the  case  at  bar,  while 
the  writer  of  this  opinion  does  not  think  such  wrong  clearly  shown,  yet 
his  brethren  are  of  the  opinion  that  upon  the  showing  made  the  defend- 
ant was  entitled  to  a  continuance,  and  that  it  was  material  error  to  refuse 
it. 

The  '&cts  are  that  the  case  was  forced  to  trial  on  the  nineteenth  of  Sep- 
tember, the  day  after  the  revivor.     Postponement  was  sought,  to  obtain 
the  deposition  of  the  nephew  of  defendant,  whose  testimony  would,  as 
shown  by  the  affidavit  for  postponement,  have  been  competent  and  ma- 
terial.    An  effort  had  been  made  to  obtain  the  deposition  of  this  witness 
at  Detroit,  but  the  notice  therefor  forwarded  to  Detroit  had  been  returned 
unopened.     Whether  this  was  before  the  death  of  Davidson,  we  are  not 
advised ;  but  probably  it  was,  as  the  affidavit  showed  that  the  witness  had 
been  for  some  months  a  resident  of  Toledo,  having  removed  thither  from 
Detroit.     While  the  action  stood  suspended  by  the  death  of  Davidson^ 
a  second  effort  had  been  made  to  take  the  deposition  at  Toledo.     Notice 
therefor  was  mailed  on  September  8tb,  the  deposition  to  be  taken 
'''349     on  the  15th.     No  deposition  arriving,  '^'a  tel^ram  was  sent  to 
Toledo,  inquiring  the  cause,  to  which  a  reply  came  from  the  wit- 
ness, stating  that  he  had  been  temporarily  absent  from  the  dty,  and  re- 
questing a  new  notice.     From  the  showing,  it  would  seem  clear  that  the 
whereabouts  of  the  witne&s  was  known,  that  he  was  willing  to  give  his  de- 
position, and  that  in  all  probability  it  could  be  obtained  in  a  few  days. 
Under  those  circumstances,  the  court  is  of  the  opinion  that  the  party  had 
used  due  diligence,  that  the  testimony  was  competent  and  material,  and 
that  the  party  was  entitled  to  a  postponement  in  order  to  obtain  it.     We 
do  not  understand  that  a  party  is  under  obligations  to  take  depositions 
wliile  a  case  stands  suspended  by  the  death  of  the  adverse  party,  even  if 
depositions  so  taken  could  be  considered  as  legally  taken  and  properly 
used  on  the  trial.     But  qMsre:   Are  such  depositions  legally  taken?     Is 
there  any  party  or  attorney  upon  whom  notice  therefor  can  legally  be 
served?    Is  not  such  a  deposition  a  purely  emparU  proceeding?     He  is 
not  bound  to  presume  that  a  revivor  will  be  had,  and  may  wait  until  the 
revivor  is  actually  made  before  himself  taking  any  steps  in  the  case. 
After  the  revivor  in  the  case  at  bar,  the  defendant  had  no  time  to  obtain 
this  testimony,  and  it  does  not  appear  that  he  was  lackuig  in  diligence  in 
not  obtaining  the  deposition  before  the  death  of  the  adverse  party.      For 
these  reasons,  the  court  is  of  the  opinion  that  it  was  error  to  overrule  the 
application  for  a  postponement,  and  compel  the  defendant  to  go  to  trial 
without  such  testimony;  and  in  the  judgment  of  a  majority  of  the  court 
the  error  is  of  sufficient  moment  to  compel  a  reversal. 

The  judgment  of  the  district  oourt  wiU  therefore  be  reversed,  and  the 
case  remanded  with  instructions  to  grant  a  new  trial. 

(All  the  justices  concurriug.) 
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NOTE. 

Testimony  aa  to  TransacHona  toitk  Deceased  Person.  « 

1.  Unttbd  States  Coubtb.  Section  721  of  the  United  States  Revised  Statutes, 
declaring  that  ''the  laws  of  the  several  states,  except  where  the  consUtation,  treat- 
ies, and  statutes  of  the  United  States  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the  United 
States  in  cases  where  they  apply/'  relates  to  the  nature  and  principles  of  evi- 
dence, and  also  to  the  competency  of  witnesses,  except  as  the  latter  sulneot  may  be 
regulated  by  specific  provisions  of  the  statutes  of  the  United  States.  Connecticut 
Mut.  L.  Ins.  Co.  V.  Union  Trust.  Co.  of  New  York,  5  Sup.  Ct,  Rep.  119;  Ex  parte 
Fisk.  5  Sup.  Ct.  Rep.  724;  S.  C.  19  Fed.  Rep.  285.  All  disqualifications  on  the 
ground  of  interest  in  the  event  of  the  suit  are  abolished  by  Rev.  St  U.  8.  g  858. 
except  only  where  an  executor,  administrator,  or  guardian  is  a  party  of  record 
for  or  against  whom  juugment  may  be  rendered,  and  it  is  sought  by  one  of  the 
parties  in  his  own  behalf  to  prove  some  transaction  with,  or  statement  by,  the 
testator,  intestate,  or  ward.  Rice  v.  Martin,  8  Fed.  Rep.  476;  Berry  v.  Sawyer,  19 
Fed.  Rep.  286;  Monongahela  Nat.  Bank.  v.  Jacobus,  8  Sup.  Ct.  Rep.  219.  Thus, 
where  an  action  is  brought  by  an  administrator  to  annul  a  contract  on  the  ground 
of  fraud  and  undue  innuence,  the  defendant  cannot  testify  as  to  transactions 
and  conversations  with  the  deceden  t  personally.  Rhode  Island  Hospital  Trust  Co. 
V.  Hazard.  6  Fed.  Rep.  119.  But  the  exclusion  in  section  858  does  not  extend  to 
an  inquiry  incidental  to  the  settlement  of  an  executor's  account,  and  not  involv- 
ing an  issue  which  is  the  subject  of  a  decree.  Duchesse  d' Auxy  v.  Soutter,  28  Fed. 
Rep.  788. 

2.  Illinois.  Under  the  Evidence  Act,  §  2,  (1  Starr  &  C.  St.  c.  51,  par.  2,)  a  party 
is  not  a  competent  witness  against  an  opponent  who  is  defending  as  an  heir  in  a 
suit  growing  out  of  a  transaction  with  nis  ancestor.  Pigg  v.  Carroll,  89  HI.  205. 
on  adjustment  between  heirs  and  devisees,  distinguishea.  Ebert  v.  Gerding,  5 
K.  E.  Rep.  591.  Where  a  widow  is  called  to  testify,  not  on  behalf  of  her  deceased 
husband,  but  in  her  own  interest  and  that  of  his  children  and  heirs  at  law,  she  is 
a  competent  witness  as  to  all  matters  coming  to  her  knowledge  through  sources 
other  than  communications  of  her  husband.    Powell  v.  Powell.  2  N.  E.  Rep.  162. 

8.  Indiana.  Under  Rev.  St.  Ind.  1881,  g  499,  where  the  controversy  is  between 
heirs  as  to  rights  derived  through  contract  or  transactions  with  the  ancestor,  none 
of  the  parties  is  competent  to  testify  as  to  the  ancestor's  declarations.  Wolfe  v. 
Eable,  8  N.  E.  Rep.  559.  The  word  "party*'  in  the  statute  means  a  party  to  the 
issue,  and  not  a  party  to  the  record.  One  who  is  made  a  party  by  a  cross-com- 
plaint and  files  a  disclaimer  may  testify  on  behalf  of  the  plaintiff.  Spencer  v. 
Bobbins,  5  N.  E.  Rep.  726. 

4.  Iowa.  In  an  action  by  or  against  the  heirs  of  a  deceased  person,  testimony 
of  the  defendants  relating  to  personal  transactions  with  decedent  is  inadmissible 
under  the  provisions  of  section  8639,  Code  Iowa.  Neas  v.  Neas,  17  N.  W.  Rep. 
30.  And  this  rule  holds  good  even  when  the  party  Qffering  to  testify  has  no  in- 
terest in  common  with  the  other  parties  as  against  the  heir.  Burton  v.  Baldwin, 
16  N.  W.  Rep.  110.  Nor  can  a  plaintiff  in  an  action  against  an  administrator,  to 
recover  for  services  rendered  a  deceased  person,  by  his  own  testimony  show  that 
psyment  for  such  services  was  never  made,  as  this  is  a  personal  transaction  with 
the  deceased  within  the  meaning  of  the  statute.  Van  Sandt  v.  Cramer,  16  N.  W. 
Rep.  259.  And  where,  in  a  suit  against  an  executor,  he  testifies  to  certain  trans- 
actions between  plaintiff  and  the  decedent  the  plaintiff  is  not  rendered  compe- 
tent on  that  account  to  testify  as  to  any  transaction  with  the  deceased  as  to  which 
the  executor  did  not  testify.  Luehrsmann  v.  Hoings.  15  N.  W.  Rep.  571.  The 
statute  applies  to  suits  6^  as  well  as  against  an  executor,  but  onlv  where  the  wit- 
ness is  examined  against  him.  {Leasman  v.  Nickelson,  18  N.  W.  Rep.  289;)  and,  in 
any  event  applies  only  to  testimony  as  to  personal  transactions  between  the  wit- 
ness and  decedent.  Haverly  v.  Alcott,  10  N.  W.  Rep.  827.  But  it  is  only  as  to 
the  facts  and  circumstances  of  the  transaction  with  the  deceased  that  parties  can- 
not testify.  The  date  on  which  the  transaction  occurred  is  a  distinct  matter,  and 
not  included  in  the  prohibition.    Barlow  v.  Buckingham,  96  N.  W.  Rep.  68. 

5.  Kaksab.  In  an  action  against  an  executor  of  an  estate,  the  executor,  the 
devisee,  and  legatee,  and  the  husband  or  wife  of  the  devisee  or  legatee,  may  be 
witnesses  for  some  purposes,  in  favor  of  the  estate.  See  McCartney  v.  Spencei, 
26  Kan.  65.    See,  also,  the  full  note  to  Anthony  v,  Stinson,  4  Kan.  *212. 
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0.  Mabtlakd.  .  Where  one  of  the  parties  to  the  contract  has  assiffned  his  inter- 
est in  it.  has  obtained  a  discharge  in  insolveney,  and  has  released  his  trustee  in 
insolvency  from  all  claims  on  account  of  the  insolvent  estate,  he  is  not  a  necea- 
sary  party  to  a  suit  between  the  assignees  and  the  representatives  of  the  other 
party,  and  his  testimony  is  not  excluded  by  the  Code,  art.  87,  §  2,  as  amended  by 
acts  1876,  c.  222.  Grand  United  Order  Odd  Feilowa  Joint-Btock  Ajss'n  ▼.  Merklin, 
5  Atl.  Rep.  547. 

7.  Michigan.  Under  the  Michigan  statute  (How.  St.  §  7545)  a  survivine  party 
to  a  contract  or  transaction  cannot  testify  as  to  matters  equally  within  the  Knowl- 
edge of  a  deceased  party.  McMillan  ▼.  Bissell,  29  N  W.  Rep.  787;  Seligman  ▼. 
Estate  of  Ten  Ey ck,  27  Is .  W.  Rep.  514.  The  disability  imposed  upon  the  survivor 
is  not  removed  by  the  fact  that  third  persons  were  present  but  knew  nothing  of  the 
vital  facts  of  the  transaction.  Thus,  where  one  having  a  claim  against  a  decedent 
for  money  claimed  to  have  been  loaned,  presented  witnesses  wno  were  present 
and  saw  money  paid,  but  knew  nothing  oi  the  circumstances  or  transaction  ex- 
cept the  mere  passing  of  the  money,  it  was  held,  after  reviewing  the  previous 
decisions,  that  the  survivor  was  not  competent  to  testi^ln  explanation  of  the 
payment  and  that  it  was  a  loan.  Downey  v.  Ajidrus,  4  N.  W.  Rep.  628;  followed  in 
Chadwick  v.  Ohadwick,  18  N.  W.  Rep.  350.  But  where  a  party  whose  testimony, 
if  objected  to,  would  be  excluded  under  the  provisions  of  the  statute,  is  ^ving 
testimony  in  a  cause,  and  the  opposite  party  calls  out. facts  equally  within  the 
knowledge  of  the  deceased,  and  afterwards  seeks  to  prove  the  statements  so  made 
under  oath  in  a  controversv  between  the  same  parties  as  admissions,  he  must  be 
held  to  have  waived  the  inhibition  of  the  statute,  and  the  witness  may  testify  fully 
in  respect  to  the  subject-matter  of  the  admission,  although  it  be  equally  within 
the  knowledge  of  the  deceased.    Smith's  appeal,  18  K.  W.  Rep.  Id5. 

8.  Minnesota.  The  Minnesota  statute  (Gen.  St.  1878,  c.  78,  §  8)  makes  any  par- 
ties to  an  action,  or  interested  in  the  event  thereof,  incompetent  to  testify  to  a 
conversation  with  or  admission  of  any  deceased  or  insane  person,  whether  a  party 
or  not,  relative  to  any  matter  at  issue  between  the  parties.  Qriiswold  ▼.  Edson, 
21  N.  W.  Rep.  475.  The  disqualifying  interest  intended  by  the  statute  to  affect 
the  competency  of  a  witness  to  testify  touching  matters  therein  stated,  is  such  an 
interest  only  in  the  event  of  an  action  or  proceeding  that  the  witness  having  it 
will  either  gain  or  lose  by  the  direct  legal  operation  of  the  iudgment  therein  ob- 
tained, or  may  be  prejudiced  in  some  right  by  the  use  of  the  judgment  as  evidence 
for  or  against  him  in  some  other  action  or  proceeding.  So,  where,  in  a  proceed- 
ing by  an  administrator  de  bonis  non  against  an  administratrix  who  had  oeen  re- 
moved for  a  final  settlement  of  her  accounts,  it  becomes  collaterally  a  material 
question  whether  a  partnership  existed  between  a  certain  party  and  the  decedent, 
such  party  is  a  competent  witness  touching  conversations  and  transactions  be- 
tween him  and  decedent  tending  to  show  that  fact,  when  the  witness  is  neither  a 
party  nor  in  privity  with  either  of  the  parties  to  the  proceeding,  and  has  no  inter- 
est in  the  estate  as  next  of  kin,  heir,  creditor,  or  otherwise,  in  re  Dutcher,  4  K. 
W.  Rep.  685. 

9.  Missouri.  The  president  of  a  bank  being  merely  its  agent,  is  not  a  party  in 
interest,  and  can  competently  testify  as  to  transactions  between  the  bank  and  a 
person  deceased.    Bates  v.  f^srcht,  1  S.  W.  Rep.  120. 

10.  NsBBASKA.  A  party  who  is  precluded  by  the  Nebraska  statute  (Code  CSvil 
Proc.  §  829)  from  testifying  against  an  executor,  cannot  by  transferring  his  inter- 
est during  the  pendency  of  the  suit,  be  rendered  competent  to  testify.  Mannaw 
V.  Bell.  iS  N.  W .  Rep.  277.  One  who  haa  a  direct  le^al  interest  in  the  result  of  a 
cause  in  which  the  adverse  party  is  administrator  is  not  a  competent  witness 
therein.  Liability  for  the  costs  of  the  action  is  such  an  interest.  Ransom  ▼. 
Bchmela,  12  N.  W.  Rep.  926. 

11.  New  Hampshiiib.  Under  the  New  Hampshire  statute,  (Gen.  Laws,  c.  S28, 
§§  16, 17,)  on  the  trial  of  an  appeal  from  a  decree  of  a  probate  court  allowing  a 
will,  the  appellant  cannot  testify  as  to  matters  between  the  testator  and  himself 
when  the  executor  is  not  a  witness,  and  no  injustice  results  from  the  exclusion 
of  puch  testimony.    Welch  v.  Adams,  1  Atl.  Rep.  1. 

12.  New  Jersey.  The  surviving  party  to  a  contract  with  an  executor  who  naa 
since  deceased  is  a  competent  witness  m  a  suit  at  his  instance,  involving  such 
contract,  the  proviso  in  the  act  (P.  L.,  N.  J.,  p.  52,)  prohibiting  parties  from  testi- 
fying as  to  transactions  with  or  statements  by  a  testator  or  intestate  represented 
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in  the  suit  having  no  application  to  contracts  with  executors.    Palmateer  ▼.  Til. 
toD.  5  Atl.  Rep.  106. 

18.  Nbw  York.  The  defendant  by  drawing  out  the  transaction  with  the  per- 
son deceased  on  the  cross-examination  of  the  plaintiff  cannot  thereby  render  ad- 
missible his  own  testimony  as  to  a  conversation  with  such  deceased  person. 
Corning  v.  Walker,  8  N.  E.  Rep.  290.  In  an  action  on  a  promissory  note  against 
an  accommodation  indorser,  it  was  held  that  the  defendant  was  not  of  the  class 
of  persons  protected  by  the  Code  Civ.  Proc.  K.  Y.,  §  829,  and  that  the  plaintiff's 
evidence  in  regard  to  tne  note,  and  as  to  transactions  with  the  maker,  since  de- 
ceased, in  connection  therewith  was  admissible.  Kelly  v.  Burroughs,  6  N.  £.  Rep. 
100. 

14.  PKSssrhYAJnA.  Under  the  act  of  March  27, 1866,  where  the  effect  of  the 
testimony  of  an  executor  or  administrator  is  to  relieve  himself  of  liability,  though 
he  may  have  no  Interest  in  the  estate,  such  executor  or  administrator  is  an  in- 
competent witness.  Heydrick's  Appeal,  1  Atl.  Rep.  81;  distinguishing  Cox  v. 
McKean,  56  Pa.  St.  248. 

15.  Vermont.  In  order  to  determine  whether  a  case  comes  within  the  statute 
(R.  L.,  Yt.,  1002,)  excluding  one  of  the  parties  to  a  contract  in  Issue  and  on  trial 
when  the  other  party  is  dead,  the  real  substance,  and  not  tiie  technical  form,  of 
the  issue  will  govern.  Bo,  where  the  question  in  issue  was  whether  the  deceased 
payor  of  a  promissory  note  secured  by  mortgage,  and  afterwards  assigned,  and 
the  assignee  had  agreed  to  substitute  a  new  note  for  the  old  one  under  the  mort- 

Sge,  it  was  held  that  the  original  payee,  who  was  present  at  the  time  of  the  al- 
^d  substitution,  was  a  competent  witness. 

16.  Wabhikotok  Tsrritobv.  In  an  action  by  an  administrator  to  recover 
property  of  his  intestate  converted  by  defendant,  who  sets  up  as  a  defense  that 
be  took  said  property  as  administrator  of  deceased,  an  heir  or  aiBtributee,  who  is 
not  a  party  to  the  record  nor  directly  interested  in  the  result  of  the  action,  is  not 
rendered  Incompetent  as  a  witness  on  behalf  of  the  defendant  by  section  889,  Code 
Wash.  T.    McCoy  v.  Ayers,  6  Pac.  Rep.  848. 

17.  WisooKsm.  The  testimony  of  a  defendant  that  he  had  made  a  settlement 
of  the  matters  in  controversy  with  plaintiff's  agent,  since  deceased.  Is  inadmissible 
under  the  Wisconsin  statute.  (Rev.  St.  1878,  §  4069,)  and  the  fact  that  a  deposition 
of  such  deceased  agent,  which  had  been  taken  on  the  part  of  the  plaintiff,  to  be 
nsed  on  the  trial,  has  been  put  in  evidence  by  the  dtfendant,  will  not  render  the 
latter  competent  to  testify  as  to  his  transactions  with  such  agent  referred  to  in 
the  deposition.  Mclndoe  v.  Clarke,  15  I^.  W.  Rep.  17.  An  administrator  who 
has  paid  out  of  the  estate  of  his  intestate  money  for  the  support  and  education 
of  the  heirs  without  an  order  of  the  court,  in  proving  the  items  so  paid,  is  within 
the  prohibition  of  Rev.  St.  1878,  §§  4069,  4070,  and  cannot  testify  in  his  own  be- 
half as  a  witness  in  respect  to  any  transaction  or  communication  in  relation  to 
such  payments  by  him  personally  with  a  deceased  heir  to  whom  it  is  alleged  such 
payments  were  made  for  the  benefit  of  the  other  heirs.  In  re  Fitzgerald,  15  N. 
W.  Rep.  794.  But  the  testimony  of  a  party  as  to  transactions  by  him  with  a  de- 
ceased person,  from  whom  the  opposite  part^  derives  title,  may  properly  be  re- 
ceived so  far  as  it  is  merely  an  admission  against  the  interest  of  the  partv  testify- 
ing, of  payments  made  by  such  deceased  person.  Crowe  v.  Colbeth,  24  N.  W. 
Rep.  478.  And  in  an  action  against  an  executor  to  recover  for  services  rendered 
decedent  in  examining  and  correcting  his  books  of  account  the  piidntiff  may  com- 
petently testify  how  long  he  was  engaged  in  the  work,  and  how  much  his  serv- 
ices were  reasonably  worth,  such  evidence  being  independent  and  exclusive  of 
any  tttmaactlon  or  communication  between  the  deceased  and  the  witness  as  a 
party.    Belden  ▼.  Scott,  27  N.  W.  Rep.  856, 
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*350  *W.  W.  Williams  v,  Albert  Hadlet. 

July  Term,  1878. 

A.ssignment  for  Benefit  of  Creditors:  Partnership.  Where  a  voluntary 
assignment  is  executed  by  L.  and  B.,  who  are  partners  in  the  grocery 
business,  and  signed  by  their  respective  wives*  who  release  all  right, 
title,  and  interest  in  the  real  estate  thereby  conveyed,  and  the  assign- 
ment purports  to  assign  and  transfer  all  the  property  of  L.  and  B.  of 
every  kind  and  description,  except  that  exempt  by  law;  and  provides 
that  from  the  proceeds  of  the  property  when  sold,  the  assignee  shall  pay 
and  discharge  all  debts  of  L.  and  B.,  but  if  not  sufficient  therefor,  to  pay^ 
ratably  in  proportion  to  the  amount  of  the  indebtedness,  without  dis-* 
tinction  or  preference,  AeZcf,  that  said  assignment  is  a  general  one,  and 
conveys  the  partnership  effects  of  the  partners  and  their  separate  prop- 
erty, not  exempt  by  law.  notwithstanding  that  where  the  names  of  L. 
and  B.  appear  in  the  body  of  the  written  instrument  they  are  immedi- 
ately followed  by  "copartners,"  or  "partners."  These  latter  words,  as 
used,  may  be  regarded  as  mere  descrtpUo  personce,  and  not  as  limiting 
the  assignment  to  partnership  property.^ 

Error  from  Douglas  district  court. 

This  was  an  action  in  replevin  in  the  court  below,  brought  originally 
by  one  Joel  S.  White,  as  assignee  of  C.  M.  Luther  and  N.  Bond,  against 
W.  W.  Williams,  to  recover  the  possession  of  certain  personal  property. 
After  the  commencement  of  the  action,  and  before  the  trial,  Albert  Had- 
ley,  tlie  defendant  in  error,  having  become  the  assignee  of  Luther  and 
Bond  by  election  of  the  creditors,  in  accordance  with  the  provisions  of 
chapter  101,  Laws  of  1876,  was  substituted  as  plaintiff  in  the  place  of 
White.     The  property  was  claimed  by  said  White,  and  afterwards  by 
Hadley ,  by  virtue  of  a  voluntary  assignment  executed  September  25 ,  1876, 
by  Messrs.  Luther  and  Bond  to  said  Joel  S.  White,  as  authorized  by 
chapter  6,  Gen.  St.     The  answer  of  Williams  was  a  general  denial,  with 
a  prayer  for  the  return  to  him  of  the  property  taken  in  the  action  on  the 
order  of  delivery.     Williams  was  a  constable,  and  had  possession  of  the 
property  at  the  commencement  of  the  action  as  such  officer,  under  an 
order  of  sale  issued  upon  a  judgment  rendered  on  Ocotber  2, 1876, 
*351     in  an  *action  before  a  justice  of  the  peace  of  Douglas  county, 
wherein  one  Wm.  Smith  was  the  plaintiff  and  said  Luther  and 
Bond  were  the  defendants.     This  action  of  attachment  was  instituted  on 
September27, 1876, and  the  property  in  controversy  seized  on  September 
28,  1876.  *   Prior  to  the  assignment  all  of  this  personal  property  was  the 
mdividual  property  of  N.  Bond.     Plaintiff  in  error  claimed,  and  intro- 
duced evidence  to  show,  that  about  August  6, 1876,  said  Bond,  then  be- 
ing involved,  gave  the  property  to  his  daughter,  one  Mrs.  Fisher.     The 

^See  full  note  on  assignments  for  benefit  of  creditors  by  partners,  to  cases  of 
Wells  V.  Ellis.  9  Pac.  Rep.  81;  Ex  parte  Hopkins.  2  N.  E.  Kep.  590;  and  Auley  v. 
Ostennan,  (Wis.)  25  N.  W.  Rep.  0S3;  and  note  on  assignments  generally,  Kajser 
V.  Heavenrich,  5  Kan.  *824. 
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case  was  tried  by  the  court  without  a  jury.  Judgment  was  lendered  in 
favor  of  Hadley.  Williams  brings  the  case  here  on  error.  A  copy  of 
the  assignment  is  as  follows: 

''This  indenture,  made  this  twenty-fifth  day  of  September,  A.  D.  1876, 
by  and  between  Caleb  M.  Luther  and  Nathaniel  Bond,  copartners,  do- 
ing business  at  Lawrence,  Kansas,  under  the  firm-name  of  C.  M.  Luther 
&  Company,  parties  of  the  first  part,  and  Joel  S.  White,  of  Lawrence, 
Kansas,  party  of  the  second,  part: 

"Whereas,  the  said  parties  of  the  first  part  are  indebted  to  various  per- 
sons in  divers  sums  of  money  which  they  are  at  present  unable  to  pay, 
and  are  willing  to  assign  all  their  property  for  the  benefit  of  their  credit- 
ors, now,  therefore,  this  indenture  witnesseth:  That  the  said  parties  of 
the  first  part,  for  and  in  consideration  of  the  premises  and  of  the  sum  of 
one  dollar,  to  them  in  hand  paid  by  the  said  party  of  the  second  part, 
and  receipt  whereof  is  hereby  acknowledged,  have  granted  and  bargained, 
assigned,  transferred,  set  over,  and  conveyed,  and  by  these  presents  do 
grant,  bargin,  sell,  assign,  transfer,  set  over,  and  convey  unto  the  said 
])arty  of  the  second  part,  his  heirs,  executors,  administrators,  and  as- 
signs, all  the  estate,  both  real  and  personal,  of  the  said  parties  of  the 
tirst  part  of  every  kind  and  description,  (excepting  such  as  is  by  law  ex- 
empt from  execution,)  including  the  stock  of  staple  and  fancy  groceries 
now  in  the  store  occupied  and  kept  by  the  said  C.  M.  Luther  &  Company, 
at  number  eighty-seven,  on  Massachusetts  street,  in  the  city  of  Lawrence, 
Kansas,  together  with  all  the  right,  title,  and  interest  of  the  said  parties 
of  the  first  part  in  and  to  the  horses  and  wagon  used  by  sidd  C.  M.  Luther 

&  Company  in  delivering  goods,  and  all  of  the  fixtures  of  every 
*352    kind  used  in  and  about  the  store  and  *  business  of  said  parties  of 

the  first  part,  and  belonging  to  them,  and  all  notes,  credits,  ac- 
counts, claims,  and  choses  in  action  of  every  nature  belonging  to  the 
parties  of  the  first  part;  to  have  and  to  h6ld  the  same,  and  every  part 
thereof,  with  the  appurtenances,  unto  the  said  party  of  the  second  part, 
his  heirs,  executors,  and  administrators  and  assigns,  in  tritst,  however, 
and  only  to  and  for  the  uses  and  purposes  following,  that  is  to  say:  To 
sell  and  dispose  of  the  said  hereby  assigned  property,  and  to  convert  the 
same  into  money,  and  to  collect  the  debts  hereby  assigned,  or  so  much 
thereof  as  shall  be  found  collectible,  and  out  of  the  proceeds  of  such  sales 
and  collections,  after  first  deducting  all  the  costs  and  expenses  of  the 
same,  and  all  the  costs  and  charges  of  executing  the  trust  created  by  these 
presents,  and  a  reasonable  compensation  to  said  party  of  the  second  part 
for  the  services  preformed  in  executing  said  trust,  to  pay  and  discharge 
in  Ml  and  with  lawful  interest,  if  the  said  net  proceeds  shall  be  suffi- 
cient for  that  purpose,  all  and  singular  the  debts  due  and  owing  from 
the  said  Caleb  M.  Luther  and  Nathan  Bond,  partners  as  aforesaid,  to 
every  person  whomsoever;  and  if  the  said  net  proceeds  shall  not  be  suffi- 
cient for  the  paymebt  of  the  said  debts  in  full,  then  to  apply  the  same 
so  fiar  as  they  will  extend  to  the  payment  of  the  said  debts  ratably,  and 
in  proportion  to. the  amount  thereof,  without  distinction  or  preference. 
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And  we,  the  undersigned  Sarah  E.  Luther,  wife  of  the  said  Caleb  M. 
Luther,  and  Sarah  A.  Bond,  wife  of  the  said  Nathan  Bond,  do  each  sev- 
erally and  respectively  hereby  relinquish  and  rdease  all  daim,  right, 
title,  and  interest  in  or  to  the  real  estate,  lands,  and  tenements  above  con- 
veyed. 

"Witness  our  hands  and  seals,  this  twfenty-fifth  day  of  September,  A. 
D.  1876.  C.  M.  LuTHBB.  [Seal.] 

"Nathan  Bond.  [Seal.] 
"Sabah  E.  Luther.  [Seal.] 
"Sarah  A.  Bond.      [Seal.] 

** Slate  of  KariMSf  Chunty  of  Dougloarss, :  Be  it  remembered,  that  on  the 
twenty-fifth  day  of  September,  A.  D.  1876,  before  me,  a  notary  public 
in  and  for  said  county  and  state,  came  Caleb  M.  Luther  and  Sarah  E. 
Luther,  his  wife,  and  Nathan  Bond  and  Sarah  A.  Bond,  his  wife,  to  me 
personally  known  to  be  the  same  persons  who  executed  the  foregoing  in- 
strument, and  duly  acknowledged  the  execution  of  the  same. 
*353  "In  witness  whereof,  I  have  hereunto  subscribed  my  name  *and 
affixed  my  official  seal,  on  the  day  and  year  last  above  written. 
[Seal.]  "Wm.  T.  Sinclair,  Notary  Public* 

B.  /,  Horton,  for  plaintiff  in  error. 

Horton,  C.  J.  The  only  question  in  this  case  for  our  consideration 
is  whether  the  voluntary  assignment  of  Luther  &  Bond  of  September  25, 
1876,  operated  as  a  transfer  and  conveyance  of  the  individual  property 
of  Bond?  If  it  did  so  operate,  then  White,  as  asaignee,  was  clothed 
with  all  the  necessary  power  to  obtain  possession  of  the  property,  and 
to  titled  to  it  wherever  it  might  have  been,  or  in  whosesoever  hands. 
Against  such  assignment,  counsel  contend  that  the  use  of  the  word  part- 
ners therein  was  intended  to  designate  the  capacity  in  which  the  assignora 
were  making  the  assignment',  and  to  limit  the  assignment  to  partnership 
property  for  the  benefit  of  partnership  creditors,  and  was  solely  the  as- 
signment of  Luther  and  Bond,  partners,  as  C.  M.  Luther  &  Co.,  of  the 
partnership  property  in  trust  for  their  partnership  creditora.  Therefore 
it  did  not  include  the  property  in  dispute,  which  was  the  individual 
property  of  Bond.  We  do  not  think  the  assignment  will  bear  this  con- 
struction. It  purports  to  assign  all  the  property  of  C.  M.  Luther  and 
Nathaniel  Bond,  both  real  and  personal,  of  every  kind  and  description, 
(excepting  such  as  was  exempt,)  and  directs  the  assignee,  from  the  pro- 
ceeds of  the  sale  of  such  property  and  collections  of  their  claims,  to  pay 
and  discharge  in  full  all  and  singular  the  debts  due  and  owing  from  said 
C.  M.  Luther  and  N.  Bond,  and  if  the  net  proceeds  are  not  sufficient  for 
the  payment  of  these  debts  in  full,  then  the  assignee  is  required  to  apply 

the  same  ratably,  and  in  proportion  to  the  amount  of  the  indebt- 
^854    edness,  without  distinction  or  preference*    *The  asEognment  was 

executed  by  both  Luther  and  Bond,  and  their  respective  wives 
released  all  right,  title,  and  interest  in  the  real  estate  thereby  conveyed. 
It  is  true  that  in  the  body  of  the  instrumei^t  where  ai^pear  the  namoB  of 
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Luther  and  Bond,  "co-partnera"  or  "partners*  foDow,  but  these  words 
may  be  justly  treated  as  descriptive  of  the  persons  of  the  assignors,  and 
not  as  limiting  the  assignment  to  a  partial  one.  Under  this  view  the  as- 
signment was  general.  The  partnership  effects  of  the  partners  and  their 
separate  property  (not  exempt)  were  conveyed  by  it.  An  attempt  is 
made  by  counsel  for  plaintiff  in  error  to  present  the  question  of  the  right 
of  an  assignee  of  a  voluntary  assignment  to  impeach  or  set  aside  a  fraud- 
Tilent  gift  or  transfer  of  property;  but  with  no  special  findings^  and  only 
a  general  finding,  we  cannot  assume  that  the  court  below. found  that 
Bond,  prior  to  the  execution  of  the  assignment,  had  ev6r  parted  with 
the  property.  The  court  may  have  found  that  there  was  no  gift  thereof 
to  the  daughter,  at  least  not  such  a  transfer  as  gave  her  any  title. 

The  judgment  of  the  district  court  wiU  be  affirmed. 

(All  the  justices  concurring.) 


Citizens'  Bank  of  Gabnett  v.  Constance  Bowen  and  another. 

July  Term,  1878. 

Set-Off:  Deposit:  Husband  and  Wifes  Fraud.  Where  B..  who  was  in- 
solvent, was  Indebted  to  a  bank  in  the  sum  of  $1,800>  and  obtained  a  loan 
of  a  stranger  for  81,650  on  his  own  promissory  note,  secured  by  a  mort- 
gage on  B.'.s  homestead,  the  title  to  which  was  in  his  name,  and  which 
mortgage  was  signed  by  the  wife,  and  the  proceeds  of  the  loan,  to  the 
amount  of  $1,288.14,  weredeposited  in  the  bank  to  thecredit  of  the  wife, 
wittioQt  any  consideration,  and  in  fraud  of  the  rights  of  the  creditors  of 
B.,  and  thereafter  the  deposit  was  checked  oat  by  the  wife  till  reduced 

*355  to  $1,161.64,  heldf  that  in  the  action  by  the  *wife  to  recover  such  de- 
posit, in  which  action  the  husband  was  a  party,  the  bank  had  the  right 
to  set  off  his  claim  against  B.  over  against  the  deposit,  and  to  have  a  judg- 
ment against  B.  for  the  balance  of  the  indebtedness  remaining  unpaid 
after  the  credit  of  the  deposit  thereon,  [l^orguson  v.  Bank»  etc.,  25  Kan. 
889.] 

Error  from  Anderson  district  court. 
The  case  is  stated  in  the  opinion. 
A.  Bergeuy  for  plaintiff  in  error. 

1.  The  answer  wds  sufficient,  and  there  was  evidence  proving,  or 
at  least  tending  to  prove,  its  every  material  allegation.  The  court  tiiere- 
foie  erred  in  taking  the  case  from  the  jury,  by  instructing  them  to  find 
a  verdict  for  the  plaintiff. 

2.  The  evidence  shows  that  the  note  upon  which  the  money  sued 
for  was  obtained,  was  the  individual  note  of  Preston  Bowen.  If  it  had 
been  obtained  upon  his  note  alone,  the  money  would  certainly  have 
been  his,  so  that  he  could  not,  while  insolvent,  make  a  vaUd  gift  of 
it,  as  against  existing  creditors. 
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3.  But  to  secure  the  note,  he  and  his  wife  made  a  mortgage  on  their 
homestead,  of  which  the  title  was  in  Preston  Bowen.  This  fajct  made 
the  money  none  the  less  his,  for  his  wife  had  no  estate  in  the  land.  Jen- 
ness  V.  Cutler,  12  Kan.  *516 ;  Leavenworth  v.  Stille,  13  Kan.  589.  We 
claim  that  the  making  of  the  mortgage  invested  him  with  no  power  to 

give  away  the  money,  to  the  injury  of  his  creditors.  It  is  not  a 
*356     sale  of  the  homestead,  nor  a  part  ^thereof,  nor  an  interest  therein. 

Although  the  wife's  signature  was  necessary  to  the  validity  of  the 
mortgage,  yet  this  case  difiTers  widely  from  one  in  which  no  note  is  given, 
or  where  there  is  no  personal  indebtedness,  but  only  a  chaige  upon  the 
land,  or  a  certain  sum  to  be  taken  out  of  it.  In  the  present  case  the  note 
is  the  principal  thing,  the  mortgage  only  an  incident,  a  security  to  the 
note,  creating  a  lien,  but  vesting  no  estate,  either  before  or  after  condi- 
tion broken.  A  personal  judgment  may  be  rendered  against  the  maker 
of  the  note ;  his  other  property  may  be  taken  for  the  debt;  his  adminis- 
trator may  be  required  to  pay  it  out  of  the  assets  of  his  estate;  it  may 
be  allowed  as  a  claim  against  his  estate  in  bankruptcy.  He  may  sell 
the  mortgaged  property,  and  the  title  will  pass  by  his  conveyance;  and, 
under  proper  covenants  of  warranty,  the  grantee  could  exhaust  all  of  the 
grantor's  other  property  in  freeing  the  premises  from  the  mortgage. 

The  court  appears  to  have  proceeded  upon  the  theory  that  the  money 
sued  for  was  the  proceeds  of  the  sale  of  an  interest  in  the  land,  or  so 
much  taken  out  of  the  land.  We  submit  that  our  statute,  in  making  a 
clean  sweep  of  the  old  theories  as  to  mortgages,  set  them  aside,  so  that 
not  only  the  debtor,  but  the  creditor  also,  may  avail  himself  of  the 
changes,  that  the  estate  of  the  mortgagee  has  ceased  to  exist,  as  to  all 
persons,  and,  under  all  circumstances.  Chick  v.  Willetts,  2  Kan.  *385 ; 
Lichty  V.  McMartin,  11  Kan.  *565. 

4.  To  hold  the  law  to  be  as  claimed  by  the  plaintiff  below  would 
open  a  wide  door  to  fraud.  If  a  person  greatly  indebted  could  bor- 
row money  on  his  individual  note,  and  give  as  part  or  additional  security 
a  mortgage  on  his  homestead,  and  have  the  lawful  right  to  turn  the 
money  over  to  his  wife,  so  that  it  would  be  her  absolute  property,  be- 
yond the  reach  of  his  creditors,  he  could  then  pay  the  note  with  other 
property,  retain  the  homestead  in  addition  to  the  money  borrowed, 
and  thus  perpetrate  a  gross  fraud  upon  his  creditors.     In  our  view, 

such  a  construction  of  the  homestead  exemption  law  would  be  an 
'*'357     extension  of  its  dcope,  and  would  give  the  wife  '^'more  rights  than 

the  law  expresses  or  intends,  and  more  than  may  be  deduced 
from  the  decisions  yet  made.  In  such  case  the  husband  and  wife  oould 
hold,  in  defiance  of  creditors,  the  proceeds  of  the  husband's  note,  their 
right  to  the  homestead,  subject  to  the  lien,  with  whatever  ability  to 
pay  the  husband  might  possess,  and  all  the  power  or  permission  con- 
tained in  the  law  to  have  the  indebtedness  paid  out  of  his  other  prop- 
erty, and  thus  free  the  homestead.  "Homestead  laws  should  not  be  ex-, 
tended  by  construction.  The  general  rule  is  that  all  the  property  of 
a  debtor  is  applicable  to  the  payment. of  his  debts.  The  effect  of  the 
exemption  laws  is  to  create  exceptions  to  this  general  rule.     Hence  a 
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debtor  claiming  an  exemption  of  any  portion  of  his  property  must  bring 
himself  strictly  within  the  terms  of  the  law  allowing  exemptions,  otherwise 
the  general  rule  must  take  its  course."  Ward  v.  Huhn,  16  Minn.  159, 
{GU.  142.)  \ 

It  is  a  fraud  for  a  debtor  in  failing  circumstances  to  give  his  property 
to  bis  wife ;  and  such  gift,  as  against  previous  creditors,  will  not  be  sus- 
tained, and  is  utterly  void.  1  Story,  Eq.  Jur.  §  355  et  8eq.;  Gen.  St. 
504,  §  2. 

The  right  of  set-off  exists  against  the  persons  who  are  the  equitable 
owners  of  the  demand  in  suit.  Miller  v.  Florer,  16  Ohio  St.  148 ;  Se- 
ney's  New  Code,  p.  181,  §§  20,  21 ;  Wat.  Set-Off,  p.  251,  §§  218,  219; 
4  U.  S.  Dig.  (Ist  Ser.)  p.  288,  §  119. 

The  plaintiff  below  claimed  that  the  bank  is  precluded  from  asserting 
that  the  property  was  Preston  Bowen's,  or  that  the  transfer  to  Constance 
Bowen  was  not  valid,  because  an  officer  of  the  bank  had  suggested  to 
Preston  Bowen  that  the  money  be  deposited  and  the  cattle  bought  in  his 
wife's  name,  in  order  that  they  should  be  more  secure  from  other  credit^ 
ors.  '' A  fraudulent  conve3^ance,  made  by  the  advice  and  at  the  request 
of  a  creditor  of  the  grantor,  is  not  vali.1  as  against  that  creditor."  6  U. 
8.  Dig.  (1st  Ser.)  p.  677,  §  99,  citing  Waterhouse  v.  Benton,  6  Day, 

136. 
*358    *Befti8on  &  Parkinson,  for  Constance  Bowen,  defendant  in  error. 

It  is  claimed,  because  the  money  was  borrowed  by  Dr.  Bowen 
upon  his  note,  secured  by  mortgage  on  lands  to  which  he  held  the  title, 
that  the  fund  so  bon'owed  became  subject  to  the  payment  of  his  (Dr. 
Bowen's)  debts ;  that  the  deposit  thereof  in  the  name  of  his  wife  was  a 
legal  fraud,  and  the  money  was  still  his,  and  subject  to  the  payment  of 
his  debts.  This  proposition  cannot  be  maintained,  in  view  of  the  teucts 
of  this  particular  case. 

The  mortgaged  property  was  a  homestead,  and  as  such  was.  exempt 
from  the  payment  of  debts.  It  could  not  be  alienated  or  incumbered 
without  the  joint  consent  of  husband  and  wife.  It  is  a  matter  of  entire 
indifference  to  the  creditor  whether  the  title  is  in  the  husband's  or  wife's 
name.  Towards  it  the  creditor's  eye  need  never  turn.  It  is  an  element 
which  may  never  enter  into  his  calculations  in  his  efforts  to  collect  his 
debt.  Monroe  v.  May,  9  Kan.  *466,  476 ;  Mitchell  v.  Milhoan,  11  Kan. 
*617.  The  greater  must  include  the  less.  If  the  wife  had  the  power  to 
give  or  withhold  her  consent  to  the  mortgage  absolutely,  she  certainly 
might  give  such  consent  upon  any  condition  she  saw  fit  to  make.  In 
this  case  it  appears  that  she  consented  to  the  mortgage  upon  condition 
that  the  funds  should  be  placed  in  her  custody, — given  to  her,  if  you 
please, — and  of  such  gift  the  creditor  could  never  complain,  since  he 
cotdd  have  no  interest  in  the  homestead ;  and  if  the  whole  had  been  given 
away,  he  could  not  complain.  If  Dr.  Bowen  had  conveyed  the  entire 
homestead  to  his  wife,  his  creditors  would  have  had  no  cause  of  complaint , 
since  in  doing  so  no  property  would  be  removed  from  the  reach  of  their 
daims.    Monroe  v.  May,  supra.    If  he  could  thus  give  her  the  entire 
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property,  how  can  it  be  said  with  reason  that  he  oonld  not  give  her  a 
part,  or  the  proceeds  of  a  part,  or  a  part  of  the  proceeds?     Manifestlyi 

the  principle  must  be  the  same  in  either  case. 
*359     *But  suppose,  as  claimed  by  the  bank,  that  this  mortgage  was 

made  under  the  provisions  of  the  written  agreement  already  re- 
ferred to,  and  that  such  agreement  is  yalid,  then,  in  that  case,  the  prin- 
cipal was  never  to  be  applied  to  Dr.  Browen's  indebtedness,  bat  was  to 
be  kept  intact,  and  only  certain  future  '^ profits"  to  be  applied  on  the 
debt.  Upon  what  construction  of  the  contract,  or  by  what  rule  of  law 
or  equity,  does  the  bank  claim  now  the  right  to  appropriate  the  entire 
fund?  The  president  of  the  bank  himself  suggested  the  deposit  of  the 
money  in  his  bank,  saying:  ^'It  is  the  proceeds  of  a  homestead,  and  that 
fact  should  never  be  lost  sight  of."  This  statement  Mr.  Lanter  did  not 
deny,  and  it  is  therefore  a  fact  in  the  case.  The  matter  then  stands  thns: 
Having  induced  Mrs.  Bowen  to  sign  a.  mortgage  upon  the  homestead  to 
raisQ  a  fund  to  be  invested  in  cattle  on  the  farm,  and  only  the  profits  to 
be  appropriated  to  her  hysbaad's  debt  at  the  bank,  the  bank  officers  per- 
suade her  to  deposit  the  mpney  with  them,  and  then  claim  that  the 
n^pney  is  legally  the  husband's;  that  placing  it  in  the  wife's  name  in  the 
bank  is  e^  fraud  on  the  ibank ;  and  9q  they  seized  the  entire  fiind,  and  ofiT- 
set  the  same  against  the  husband's  note.  Having  done  this,  the  bank 
next  comes  into  a  oourjb  of  equity,  and  asks  that  the  transaction  be  ap- 
proved as  a  matter  of  good  conscience  1 

The  marvelous  audacity  thus  displayed  i^  fitly  supplemented  by  the 
charming  frankness  of  the  cashier,  who  testifies :  ^'  I  suggested  that  it  [the 
fnn^  in  question]  should  be  deppsited  with  us  in  Mrs.  Bpwen's  name,  so 
that  his  [the  doctor's]  other  cre^ditors pjnld  not-.gd  hold  ofil,^*  (Counsel  now 
say.  that,  by  following  the  cashier's  su^estion,  Mrs.  Bowen  is  guilty  of  a 
fraud  I  With  such  a  ready  teacher,  ought  the  bank  to  complain  if  Mrs. 
Bowen  has  proved  any  apt  scholar?  If  the  transaction  be  fraudulent,  the 
Citizens'  Bank  is  in  no  situation  to  profit  by  it.  It  cannot  take  advan* 
tage  of  its  own  wrong.  It  is  estopped  froiii  denying  that  the  m,oney  is 
hers,  and  that  it  was  bound  to  honor  her  check  therefor. 

'''360  *HoiEiTON,  C.  J.  This  was  an  action  instituted  in  the  district 
:  court  of  Anderson  county  by  Constance  Bowen,  as  plaintiff,  against 
the  Citizens'  Bank  of  Garnett,  as  defendant,  to  recover  $1,161.64,  and 
interest,  which  the  petition  allied  had  been  deposited  by  the  plaintifir 
with  the  bank,  as  a  banker,  subject  to  call.  The  bank  filed  its  answer, 
denying  this  allegation,  and  many  of  the  other  averments  of  the  petition, 
and  alleged  that  the  money  sued  for  waa  the  property  of  Preston  Bowen, 
the  husband  of  Constance  Bowen ;  that  he,  being  insolvent,  had  deposited 
it  in  the  bank  to  the  credit  of  his  wife  without  any  consideration;  and 
that  he  was  indebted  to  the  bank  upon  a  promissory  note  of  $1,800,  with 
interest  from  July  1,  1875,  and  then  overdue,  which  was  an  amount 
greater  than  the  deposit.  This  answer  further  alleged  that,  before  and 
at  the  time  of  making  the  deposit,  Preston  Bowen  was,  and  had  eon* 
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tinned  io  be,  indebted  to  the  bank  in  the  sum  of  $1,800,  and  interest; 
that  the  money  sued  for  had  been  deposited  in  the  bank  under  the  fol- 
lowmg  written  agreement: 

''This  agreement  made  between  Doc.  P.  Bowen  and  his  wife  and  the 
Citizens^  Bank  of  Grarnett,  witnesseth,  that  whereas,  Doc.  P.  Bowen  is 
indebted  to  said  Citizens'  Bank  of  Gamett  in  the  sum  of  $1,800  due  the 
first  day  of  July,  1876,  now  said  P.  Bowen  and  his  wife  agree  to  and 
with  the  said  Citizens'  Bank  to  procure  a  loan  of  12,000  or  more  on  their 
farm,  a  homestead  in  Anderson  county,  Kansas;  and  he  and  his  wife 
shall  invest  the  proceeds  of  said  loan  in  yearlings  and  two-year  old  cattle, 
and  give  to  the  said  Citizens'  Bank  of  Gamett,  when  bought,  a  chattd 
mortgage  on  all  the  cattle  so  bought,  to  secure  the  payment  of  said  amount 
of  $1,800,  reserving  to  themsdves,  however,  the  right  and  amount  of 
the  cost  price  of  said  cattle  to  himself  and  wife.  The  growth  or  increase 
in  value  of  said  cattle  above  cost  price  is  the  only  interest  to  be  secured 
by  the  said  mortgage,  and  the  cost  price  of  said  cattle  shall  be  reinvested, 
whenever  taken  or  received  by  P.  Bowen  and  wife,  in  the  class  of  cattle 
above  mentioned,  by  P.  Bowen  and  wife ;  and  the  same,  when  purchased, 
shall  be  mortgaged  to  the  Citizens'  Bank  in  like  manner  as  above, 
*361  "^until  said  amount  of  $1,800,  and  interest,'i8  fully  satisfied  by 
said  P.  Bowen  and  wife. 
"  Witness  the  hands  of  the  parties  hereto  this  first  day  of  December^ 
1876.  P.  Bowen. 

"Constance  BowEN. 
**CiTiZBNs'  Bank  op  Garnbtt. 

"By  J.  T.  Lanteb,  Pres.* 

And  that  the  money  was  to  be  kept^  drawn  out,  and  used  only  in 
accordance  with  said  agreement,  and  that  said  Preston  and  Constance 
Bowen  had  neglected  and  refused  so  to  apply  it.  The  answer  asked  that 
Preston  Bowen  be  made  a  party  to  the  suit,  and  that,  upon  the  final  hear- 
ing, the  said  sum  of  $1,161.64  should  be  applied  as  a  credit  and  set-off 
against  an  equal  sum  of  the  note  of  Preston  Bowen  to  the  bank,  and  that 
judgment  be  rendered  in  favor  of  the  bank  against  him  for  the  balance 
remaining  due  upon  the  note  after  tlie$l, 161. 64  had  been  credited  thereon. 

Preston  Bowen  entered  his  appearance,  and  filed  his  pleading  admitting 
the  all^^tions  of  the  petition,  and  denying  generally,  and  without  veri- 
fication, the  all^ations  of  the  answer  of  the  bank.  Constance  Bowen  re- 
plied also  denying,  without  verification,  the  allegations  of  the  bank's 
answer. 

The  following  facts  were  admitted  or  proved  on  the  trial:  On  Decem- 
ber 1,  1875,  Preston  Bowen  made  his  note  to  the  bank  for  $1,800,  pay- 
able  July  1,  1876,  with  twelve  per  cent,  interest  irom  maturity,  and  at 
the  same  time  he  and  his  wife  executed  with  the  bank  the  written  agree- 
ment above  set  forth.  At  the  time  of  the  execution  of  this  agreement, 
and  for  many  years  prior  thereto,  the  plaintiff  below  and  her  husband, 
Preston  Bowen,  and  their  family,  had  lived  on  a  certain  160-acre  farm 
in  Anderson  county,  which  was  their  homestead,  and  was  so  referred  to 
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in  the  agreement.  The  title  of  this  land  was  in  th0  husband.  On  Feb- 
ruary 1,  1876,  Preston  Bowen  ^ecuted  his  note  to  the  Phpsnix  Mutual 
Life  Insurance  Company  of  Hartford,  Connecticut,  fbr  $1,650,  payable 
in  five  years  from,  date,  and  this  note  was  secured  by  a  mortgage 
*362  of  like  date  on  the  said  homestead  in  Anderson  ^county,  which 
mortgage  was  duly  signed  by  both  Preston  and  Constance  Bowen. 
The  money  on  this  note,  thus  secured,  was  obtained  from  the  %id  life 
insurance  company  through  Henry  Bogen,  a  loan  agent.  On  February 
26,  1876,  he  deposited  $1,283.14  of  the  money  so  raised  upon  the  note 
and  mortgage  with  the  bank,  under  the  instructions  of  Mrs.  Bowen,  bad 
that  amount  passed  to  her  credit,  and  the  usual  pass-book  of  a  depositor 
was  then  given  her.  From  that  time  up  to  May  17,  1876,  the  checks 
of  Mrs.  Bowen  were  duly  honored,  and  her  account  debited  therewith  in 
the  usual  course  of  banking  business.  On  the  sixth  of  January,  1877, 
this  pass-book  was  returned  to  the  bank,  the  various  checks  entered  on 
the  debit  side,  and  the  account  stated  therein  by  the  cashier,  showing  a 
balance  in  favor  of  Mrs.  Bowen  $1,161.64.  On  the  seventeenth  day  of 
January,  1877,  she  demanded  this  amount  of  the  bank,  and  payment 
was  refused.  On  the  twenty-third  of  January,  1877,  this  action  was 
brought  in  the  court  below.  It  was  admitted  that  the  husband,  Preston 
Bowen,  was  insolvent.  After  the  introduction  of  the  evidence,  the  coun- 
sel for  the  bank  asked  the  following  instructions: 

"(1)  That,  if  the  money  sued  for  in  this  action  was  the  money  of 
Preston  Bowen  when  it  was  deposited  with  said  bank,  the  jury  should 
find  for  the  defendant,  the  Citizens'  Bank  of  Garnett;  {2)  that  if  the 
money  deposited  was  obtained  upon  a  mortgage  of  Preston  Bowen's  land, 
made  by  Preston  Bowen  and  Constance  Bowen,  and  a  note  made  by 
Preston  Bowen  and.  secured  by  said  mortgage,  that  they  should  find  for 
the  defendant;  (3)  that  the  proceeds  of  a  note  made  by  a  husband,  and 
secured,  by  a  mortgage  m^de  upon  the  homestead  by  husband  and  wife, 
are: subject  to  be  applied  to  the  payment  of  the  husband's  debts  previ- 
ously existing,  and  the  husband  cannot  lawfully  place  such  proceeds  out 
of  the  reach  of  previous  creditors  by  a  gift  of  such  proceeds  to  his  wife, 
or  by  placing  the  same  in  her  hands  without  any  valid  consideration. 

The  court  refused  to  give  these  instructions,  or  any  one  of  them,  and, 

against  the  objections  and  exceptions  of  the  bank,  instructed  the 

*363    jury  that  the  said  Constance  Bowen  was  enti'^'tled  to  a  verdict  for 

the  sum  of  $1,161.64,  with  interest  thereon  at  7  per  cent,  from 

January  17,  1877,  and  directed  them  to  find  a  verdict  accordingly 

against  the  bank. 

We  may  dismiss  the  within  agreement  of  December  1,  1875,  set  up 
in  the  answer  of  the  bank,  with  the  single  remark  that  it  does  not  nec- 
essarily affect  the  case  nor  figure  in  the  final  result.  The  court  below 
was  right  in  rejecting  all  consideration  of  such  agreement  as  any  defense, 
under  the  pleadings,  to  the  action  of  Mrs.  Bowen,  but  not  right  in  per- 
emptorily instructing  the  jury  .to  return  her  a  verdict  for  the  sum  sued 
for.  The  money  obtained  on  the  note  of  February  1, 1876,  belonged  to 
the  maker, .  Preston  Bowen.     Its  payment  was  secured  by  a  mortgage 
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on  land  in  bis  own  name,  and  the  fact  that  such  real  estate  was  a  home- 
stead, and  that  it  was  necessary  for  the  wife  to  sign  the  mortgage  to 
make  it  valid,  did  not  make  the  proceeds  of  the  note  the  property  of 
such  wife.  The  husband  was  the  principal, — was  solely  liable  on  the 
note.  The  mortgage  was  a  mere  security  creating  a  lien  upon  the  prop- 
erty, but  vesting  no  estate  whatever.  In  one  sense  the  wife  might  be 
said  to  be  the  surety  for  her  husband,  but  in  a  very  remote  and  attenu- 
ated sense.  Jenness  v.  Cutler,  12  Kan.  *500.  When  the  note  should 
be  paid,  the  lien  would  cease  to  exist.  Nor  would  the  proceeds  of  a  note 
thus  executed  be  exempt  from  the  payment  of  the  debts  of  the  maker 
thereof,  because  the  same  was  secunsd  by  a  mortgage  on  a  homestead. 
There  is  no  theory  of  the  law  upon  which  any  such  principal  can  be  sus- 
tained. If  the  rule  were  otherwise,  then  the  husband  could  execute  his 
notes,  secure  the  same  by  a  mortgage  on  his  homestead,  purchase  other 
lands  with  the  proceeds,  which  would  be  exempt  or  belonging  to  his 
wife,  and,  after  payment  of  the  note  from  the  proceeds  of  his  lands,  again 
issue  other  notes  likewise  secured,  and  repeat  the  operation,  and  thus 
forever  cover  up  his  property  from  the  just  claims  of  honest  creditors, 
tinder  the  plea  that  the  security  for  his  notes  was  given  on  a  homestead 
which  was  signed  by  the  wife.     This  result  would  lead  to  absurd  conse- 

quenpes,  and  is  an  unwarranted  construction  of  the  homestead 
*364    provisions  of  the  *state. 

Viewii^  the  money  obtained  on  the  note  and  mortgage  as  the 
personal  property  of  Preston  Bowen,  any  gift  of  it  to  his  wife,  ot  the  de- 
posit of  it  in  the  bank  to  her  credit,  without  any  consideration,  when  he 
was  insolvent,  was  fraudulent  as  against  creditors,  and  transferred  no 
Hght  or  title.  The  money  on  deposit  really  belonged  to  Preston  Bowen. 
He  was  a  party  to  the  action  below,  and  the  bank  ought  to  have  been 
allowed  to  set  off  his  indebtedness  to  it  aa  prayed  for  in  its  answer.  The 
fact  that  Mrs.  Bowen  was  the  nominal  owner  of  the  deposit  is  no  obstacle 
to  the  daim  of  the  bank,  because  such  ownership,  under  the  circumstances, 
was  utterly  void ,  and  of  no  effect  as  against  the  husband's  creditors.  Un- 
der section  1,  c.  62,  Gen.  St.  662,  it  is  clearly  evident  that  the  real  and 
personal  property  of  a  married  woman  received  by  her  as  a  gift  from  her 
husband  is  still  liable  for  his  debts.  The  deposit  of  the  money  in  the 
name  of  the  wife  being  a  mere  covinous  cloak  to  secrete  it  from  an  in- 
solvent's creditors,  it  was  liable  for  such  insolvent's  debts.  There  being 
no  element  of  estoppel  in  the  conduct  of  the  bank  or  its  oflScers  precluding 
it  from  contesting  the  claim  of  Mrs.  Bowen  to  the  deposit,  nor  from  having 
its  set-off  allowed,  the  judgment^of  the  district  court  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
(All  the  justices  concurring.) 
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'*'865     *Matthew  Ryan  and  others  v,  Leavenwobth,  A.  &  N. 

W.  Ry.  Co.  and  others. 

January  Term,  1879. 

1.  Directors:  Ck)rporation :  Agents  and  Trustees.    The  directors  of  a 

corporation  are  its  primary  agents,  and,  in  reference  to  corporate  property, 
act  in  the  relation  of  trustees.  The  character  of  their  relation  requires 
of  them  the  highest  and  most  scrupulous  good  faith  in  their  transactions 
for  the  corporation  and  the  stockholders.  The  law  does  not  permit  them 
to  manage  the  affairs  of  the  corporation  for  their  personal  and  private 
advantage,  nor  pecuniarily  to  be  interested  in  contracts  which  other 
parties  make  with  the  corporation,  through  their  influence  and  direction.' 

2.  Ck>ntraet:  Fraudulent  and  Void:  Abuse  of  Trust:  Fraud:  Liability 

of  Pasrticipants  in  Frauds.  An  association  of  fifteen  persons,  consist- 
ing, among  others,  of  two  of  the  directors  of  a  railroad  corporation,  one 
of  whom  was  its  president  and  the  other  its  treasurer,  was  formed  to  ob- 
tain a  contract  for  the  construction  of  the  railroad  of  said  corporation;  to 
gain  the  control  of  the  corporation  by  the  issuance  to  the  association,  as 
part  payment  of  the  work  to  be  done,  of  a  majority  of  the  stock  of  the 
corporation;  to  depreciate  and  render  valueless  the  shares  of  cert^n  stock- 
holders, and  acquire  for  the  association  the  property  and  effects  of  the 
corporation.  At'  the  meeting  of  a  bare  quorum  of  the  directors  of  the 
corporation,  at  which  the  president  and  treasurer  attended,  a  proposal 
was  received  from  C,  who  was  a  member  of  th^e  association,  on  behalf  of 
himself  and  his  associates,  whose  names  were  concealed,  to  construct  the 
road.  The  directors  referred  the  matter  to  the  president  of  the  corpo- 
ration. He  made  the  contract  therefor  with  0.,  as  previously  arranged 
by  the  association,  but  in  fact  for  the  joint  interest  of  all  the  members  of 
the  association,  which  included  the  president  and  treasurer.    To  further 

conceal  the  true  character  of  this  arangement,  C.  transferred  the  oon- 
*866    tract  to  G.  &  Co.,  and  *under  the  latter  name  the  work  was  done.    This 

transfer  was  merely  colorable;  the  work  was  performed,  expenses  paid, 
and  profits  divided,  by  the  association.  The  name  of  G.  &  Co.  was  only 
another  style  for  the  association.  With  the  majority  of  stock  issued  under 
the  contract,  seven  of  the  association  were  chosen  directors  of  the  corpo- 
ration, constituting  a  majority  of  that  body.  £  ver  since,  a  majority  of  the 
directors  has  been  selected  from  the  association.  The  president  who  ex- 
ecuted the  contract,  has  been  continued  in  office  as  a  director  and  presi- 
dent.   Held: 

(1)  Ttiat  the  said  contract,  made  by  the  president,  in  the  name  of  the 
corporation,  with  C,  for  the  benefit  of  himself  and  his  associates,  is 
fraudulent  and  void.    And 

(2)  That  the  corporation  may  call  its  officers  to  account  for  their 
willful  abuse  of  their  trust,  or  for  any  misapplication  of  the  funds  of  the 
corporation,  or  for  any  profits  realized  under  the  fraudulent  contract. 
And 

(3)  That  all  the  persons  who  participated  with  the  directors  and  officers 
of  the  corporation  in  their  fraudulent  and  unlawful  transactions,  with 
full  knowledge  of  all  the  facts,  are  equally  liable  with  said  officers. 

1  The  principles  of  this  case  applied,  National  Bank  v.  Drake,  29  Kan.  811.  See 
Borland  V.  Clark,  26  Kan.  861. 

See,  also,  Cook  v.  Sherman,  20  Fed.  Rep.  167,  and  note,  175;  Brvin  v.  Oregon 
Ry.  &  Nav.  Co.,  27  Fed.  Rep.  625;  Monson  v.  Syracuse,  G.  &  C.  Ry.  Co.,  (N.  Y.) 
8  N.  E.  Rep.  855,  and  note,  860. 
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3.  Bailroads:  Power  to  Porohase  and  Hold  Beal  and  Personal  Prop- 

erty :  Porcfaase  Stock  in  Connecting  Bailroad  Line.  Where  a  rail- 
road corporation  was  organized  in  1868,  under  oliapter  28,  Gen.  St.  re- 
lating to  private  corporations,  held^  tliat  bj  virtue  of  the  powers  con- 
ferred bj  the  provisions  of  said  act,  the  corporation  had  the  right,  in  De- 
cember, 1868,  to  purchase  and  hold  such  real  and  personal  estate  as  the 
purposes  of  the  coi*poration  required,  and,  in  the  absence  of  any  showing 
to  the  contrary,  a  purchase  of  stock  in  a  connecting  railroad  line  will  be 
presumed  to  be  requisite  for  the  purposes  of  the  corporation.  And,  Jveld, 
that  subdivision  2  of  section  47  of  said  chapter  23  does  not  limit  the 
power  of  railroad  corporations  to  take  and  hold  only  such  real  estate  and 
other  property  as  are  obtained  without  consideration. 

4.  Corporations:  Stookliolders :  Trustee  and  Cestui  que  trust:  Officers: 

Fraud.  As  the  corporation  itself  holds  its  property  as  trustee  for  the 
stockholders,  who  have  a  joint  Interest  in  all  its  property  and  effects,  and 
each  of  whom  is  related  to  it  as  oestui  que  trusty  if  the  corporation  re- 
fuses to  call  to  account,  by  proper  legal  proceedings,  its  directors  and  offl- 
cera  who  are  abusing  their  trust,  misapplying  the  funds  of  the  corpora- 
tion, and  receiving  profits  from  contracts  made  by  other  parties  with  the 
corporation,  through  their  aid,  or  if  such  corporation  is  still  under  the 
control  of  those  who  necessarily  must  be  made  defendants  in  such  pro- 
ceedings, so  that  it  would  be  a  mockery  to  require  or  permit  a  suit  against 
tliem  to  be  brought  and  prosecuted  under  their  management,  the  stock- 
holders who  are  the  real  parties  in  interest,  or  a  part  of  them,  may  main- 
tain an  action  to  make  such  officers,  and  all  parties  who  have  participated 
with  said  officers  in  their  unlawful  transactions,  account  for  their  wrongs 
and  frauds;  and  the  corporation  is  a  proper  party  defendant  with  them. 

•367    ♦S.  :  Bailroads:  Fraud:  Accounting.    Where  one  railroad 

corporation  is  the  ownei*  of  a  large  amount  of  stock  in  a  connecting 
railroad  corporation,  and  both  of  the  corporations  are  under  the  actual  po- 
tential control  of  the  same  persons  as  officers  of  the  corporations,  and  the 
officers  of  the  connecting  line  of  road  are  guilty  of  a  misapplication  of  the 
corporate  funds  for  their  personal  benefit,  the  stockholders  of  the  former 
corporation,  or  a  part  of  them,  may  institute  a  suit  to  compel  the  officers 
to  account  for  such  misapplication;  and,  held^  that,  where  the  stock  of 
the  first  corporation  in  the  connecting  road  has  been  fraudulently  can- 
celed by  the^  officers  of  the  two  corporations,  and  a  like  amount  of  stock 
in  the  connecting  road  issued  without  consideration  to  S.  and  N.,  as 
trustees  for  the  former  corporation,  and  such  corporation  is  the  equitable 
owner  of  the  same,  the  stockholders  of  said  first  corporation,  or  a  part  of 
them,  may  maintain  a  suit  to  compel  the  officers  of  such  connecting  cor- 
poration to  restore  to  said  corporation  the  funds  and  property  wrongfully 
taken  by  them,  without  first  bringing  an  action  to  compel  a  transfer  of 
the  stock  from  S.  and  N.  to  the  corporation  equitably  owning  the  same, 
if  both  of  said  corporations  and  S.  and  N.  are  joined  as  defendants  in  the 
suit,  and  S.  and  N.  have  refused  on  request  to  institute  a  suit  to  protect 
the  property  and  interests  of  the  corporation  equitably  owning  the  stock 
in  the  names  of  S.  and  K.,  as  trustees. 

6. :  Right  of  Stockholder  to  Dividends:  Assignment  of  Stock. 

As  incident  to  shares  of  stock  in  a  corporation,  is  the  right  to  receive  all 
dividends  by  the  owner  and  holder  of  the  same  after  tiie  purchase  thereof, 
— ^that  is,  their  proportional  share  of  all  profits  not  divided  when  such 
purchase  is  completed, — and  it  is  immaterial  at  what  times  or  from  what 
sources  these  profits  have  been  earned,  the  assignment  of  a  share  of  stock 
from  one  owner  to  another  conveys  and  transfers  not  only  thestodk,  but* 
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as  incident  thereto,  the  right  to  share  in  the  profits  of  the  corporation, 
in  the  proportion  which  the  stock  so  transferred  bears  to  the  whole  cap- 
ital stock  used  in  the  enterprise  for  which  the  corporation  was  organized. 

7. :  Claims  of  Stockholders :  Creditors.  The  claims  of  stockhold- 
ers in  a  corporation  are  subordinate  to  the  claims  of  creditors;  and  the 
stockholders  are  not  entitled  to  any  division  of  the  profits  and  moneys  of 
a  corporation  until  all  Its  debts  are  paid. 

8.  LimitationB :  Discovery  of  Fraud:  Notice.  That  an  innocent  party 
may  not  siiifer  while  in  ignorance  of  his  rights,  the  statute  excepts  the 
plaintiffs  fi'om  the  limitation  until  a  discovery  of  the  fraud;  but  knowl- 
edge on  the  part  of  the  guilty  officers  and  agents  of  a  corporation  ef  the 
fraudulent  acts  and  conduct  of  themselves  and  guilty  associates,  is  no 
notice  to  the  corporation  or  its  stockholders,  so  as  to  give  the  advantage 
of  such  notice  to  such  agents  and  associates.^ 

*368    *9.  :  Computation  of  Time.    Where  the  record    shows  that 

the  action  was  commenced  March  11, 1873,  and,  on  June  14,  1875,  the 
plaintiffs  withdrew  their  original  petition  from  the  files,  and  filed  an 
amended  petition  in  the  same  action,  with  the  same  parties,  and  that  all 
this  was  done  with  the  leave  of  the  court  and  consent  of  the  defendants, 
and  the  demurrers  filed  to  the  original  petition  were  at  once,  without  any 
change,  refiled  to  the  amended  petiton,  the  amended  petition  relates  back 
to  the  commencement  of  the  action,  and  speaks  of  that  date. 

Error  from  Leavenworth  district  court. 

This  action  was  commenced  by  the  plaintiffs  in  error  against  the  defend- 
ants in  error  in  the  court  below,  on  the  eleventh  day  of  March,  1873. 
An  amended  petition  was  filed  in  the  case  on  the  fourteenth  of  June, 
1876.  The  petition,  as  amended,  was  very  voluminous.  Its  allegations 
were  in  substance  as  follows: 

That  a  company  called  the  "Missouri  River  Railroad  Company"  was 
incorporated  under  the  general  laws  of  the  state,  February  17,  1864,  to 
build  and  operate  a  road  from  the  terminus  of  the  Missouri  Pacific  rcMui, 
at  the  state  line  in  Wyandotte  county,  to  Leavenworth,  and  thence  to 
Fort  Leavenworth.  The  capital  stock  was  fixed  at  $200,000.  On  April 
6,  1865,  a  subscription  to  the  stock  of  the  company  was  opened,  and 
$43,500  was  subscribed.  Of  this  sura,  $970  was  paid  at  the  time,  and 
nothing  has  ever  been  paid  thereon  since.  The  list  of  subscribers  and 
amounts  subscribed  and  paid  were  annexed  as  an  exhibit  to  the  petition. 
]\Iay  8,1865,  Leonard  T.  Smith,  Thomas  C.  Stevens,  Emanuel  H.  Gru- 
ber,  John  F.  Richards,  C.  B.  Brace,  J.  0.  Stone,  A.  McCauley,  C.  S. 
Stettauer,  C.  Blake,  Lucien  Scott,  and  E.  H.  Marsh  were  chosen  direct- 
ors of  the  coinpany.  The  same  day,  Leonard  T.  Smith  was  elected 
president,  Thos.  0.  Stevens,  vice  president,  J.  F.  Richards,  secretary, 
and  E,  H.  Gruber,  treasurer.     May  7,  1865,  the  dty  of  Leavenworth, 

>The  mere  fact  that  the  mayor  of  a  city,  to  whom,  in  conJunctioD  with  the  coun- 
cil, is  given  thegeoeral  management  of  tne  affairs  of  a  city,  is  interested  adversely 
to  tlie  city  in  a  cause  of  action  belonging  to  it,  and  a  necessary  party  defendant 
in  an  action  to  enforce  siicli  caiise  of  action,  does  aot  operate  to  suspend  the 
running  of  the  statute  of  limitations,  City  of  Fort  Scott  ▼.  Schulenberg,  a^  Kan. 
<J49.    ■  ••''.'  ... 
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uuder  the  authority  of  the  statute  authorizing  such  subscriptions,  and 
an  election  held  in  pursuance  of  the  statute,  subscribed  $250,000  to  the 
stock  of  this  company.  May  13, 1865,  the  authorized  stock  of  the  com- 
])any  was  increased  to  $1,000,000.     June  20,  1865,  the  city  issued 

$250,000  in  bonds,  paid  its  subscription,  and  received  its  stock 
*369    certificates.     *In  July,  1865,  the  county  of  Leavenworth,  under 

authority  of  the  same  statute  and  a  like  election,  subscribed 
$250,000  more  to  the  stock  of  the  company,  issued  its  bonds,  paid  the 
subscription,  and  received  its  stock  certificates.  Soon  after,  all  the  indi- 
vidual subscribers  except  A.  Caldwell,  L.  T.  Smith,  Lucien  Scott,  Thos. 
Carney,  Thos.  C.  Stevens,  and  £.  H.  Gruber,  released  to  the  company 
their  right  to  stock,  which  was  accepted  by  the  company,  and  their  con- 
nection with  it  ceased.  No  further  or  other  payments  on  account  of 
stock  subscription  were  ever  made. 

After  the  city  and  county  had  paid  for  their  stock,  the  road  was  built, 
so  far  as  it  ever  was  built  at  all,  by  an  association  composed  of  the  follow- 
ing persons,  defendants  in  this  action,  viz. :  Leonard  T.  Smith,  Thomas 
A.  Scott,  John  D.  Perry,  Geoige  R.  Taylor,  E.  H.  Gruber,  Thomas 
Oaroey,  Thomas  L.  Price,  D.  R.  Garrison,  Charles  H.  Peck,  Oliver 
A.  Hart,  James  Duffy,  A.  Caldwell,  Lucien  Scott,  Levi  Wilson,  and 
Merritt  H.  Insley .  They  first  agreed  among  themselves  to  build  the  road 
on  these  terms:  They  were  to  receive  the  bonds  issued  by  the  city  and 
thecounty,  $500,000  in  aU.  Of  these  bonds,  $800,000  were  to  be  cashed 
at  par  by  citizens  of  Leavenworth.  They  were  to  receive  $700,000  in 
stock  of  the  railroad  company;  also  $500,000  in  bonds  of  the  company, 
to  be  secured  by  first  mortgage  on  all  its  property.  The  road,  when  com- 
pleted, to  be  leased  to  the  Missouri  Pacific  Company,  most  of  whose  oflS- 
cers  and  directors,  with  other  officers  of  prominent  railroads,  were  engaged 
in  the  association.  These  men  formed  a  copartnership  to  engage  in  the 
work  of  building  this  railroad,  on  the  terms  stated  above,  and  to  con- 
trol and  manage  it  after  it  was  built.  In  pursuance  of  the  agreement, 
Thomas  A.  Scott  and  A.  Caldwell  appeared  before  the  board  of  directors, 
and  ofiered  on  behalf  of  themselves  and  their  associates,  whose  names 
were  concealed,  to  build  the  road  on  the  terms  agreed  on  among  the  co- 
partners. At  the  meeting  a  bare  quorum  was  present,  and  two  of  the 
<^uorum.  Smith  and  Gruber,  the  president  and  treasurer  of  the  company, 
were  at  the  same  time  members  of  the  copartnership,  and  among  the 

unnamed  ''associates"  for  whom  Scott  made  the  proposal.  The 
*370    board  of  directors  at  said  meeting  referred  the  matter  *to  Smith, 

the  president,  who  was  a  member  of  the  firm,  and  authorized  him 
to  make  a  contract  for  building  the  road.  He  made  the  contract.  To 
conceal  the  nature  of  the  tiunsaction,  it  was  agreed  that  the  contract 
Hhould  be  in  the  name  of  A.  Caldwell,  and  that  the  others  should  be 
secret  partners  with  him,  and  their  interest  concealed  from  public  knowl- 
edge. The  name  ''A.  Caldwell"  was  made  the  firm  name,  and  by  that 
name  the  contract  between  the  firm  and  Smith,  one  of  its  members, 
acting  as  president  and  pgent,  appointed  by  the  directors  to  contract  for 

V.21K— 18 
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the  corporations,  was  executed.    The  terms  were  those  before  agreed  on 
by  the  partners,  and  proposed  to  the  directors  by  Scott. 

The  plaintiffs  charge  that  this  partnership  was  formed,  and  this  con- 
tract made,  with  intent,  by  aid  of  the  members  of  the  firm  who  were  direct- 
ors, and  of  such  as  should  become  directors  and  officers  of  the  company, 
to  render  the  city  and  county  stock  valueless,  to  fraudulently  acquire  its 
\^alue  for  the  members  of  the  firm,  and  to  acquire  for  the  members  of  the 
firm  all  the  property  of  the  railroad  company,  and  to  place  the  railroad, 
when  built,  under  the  control  of  the  Missouri  Pacific  Company,  a  foreign 
corporation. 

After  the  partnership  was  formed,  and  before  the  contract  aforesaid 
was  made,  certain  persons,  who  were  responsible  and  able  to  give  good 
security  for  the  peiformftnce  of  their  contract,  made  an  offer  in  writing 
to  do  the  clearing,  grubbing,  grading,  masonry,  and  track-laying  of  the 
entire  road,  and  to  furnish  materials  therefor,  for  $300,000.  They  were 
willing  to  enter  into  such  contract,  and  would  have  done  it  if  the  same 
had  been  awarded  to  them.  Had  this  been  done,  the  whole  cost  of  the 
road  would  not  have  exceeded  $18,000  per  mile.  This  was  well  known 
to  Smith  and  Gruber,  the  president  and  treasurer,  to  whom  the  offer 
was  made,  but  they,  intending  to  make  the  fraudulent  contract  with  their 
partners  before  stated,  refused  to  accept  the  bid  or  lay  it  before  the  board 
of  directors.  After  the  formation  of  the  partnership,  and  before  the  land 
^as  acquired,  hereinafter  referred  to,  Levi  Wilson,  D.  K.  Houts,  and 
George  Partridge  were,  by  agreement  with  the  partners,  taken  into  the 
firm.  They  had  full  knowledge  of  all  the  facts  charged  against  the  firm, 
and  are  co-defendants.     Lucien  Scott  holds  his  share  in  the  firm  partly 

in  trust  for  Thos.  Carney. 
*871  To  conceal  the  character  of  the  transaction,  Caldwell  trana^ferred 
the  contract  made  by  him  to  D.  R.  Garrison  &  Co.,  and  under 
the  latter  name  the  work  was  done.  This  transfer  was  merely  colorable; 
the  work  was  done,  expenses  borne,  and  profits  divided  by  Caldwell  and 
his  associates,  and  the  name  of  D.  R.  Garrison  &  Co.  was  only  another 
name  for  the  original  firm.  Before  anything  had  been  done  in  perform- 
ance of.  the  contract  on  the  part  of  the  firm,  $700,000  in  stock  of  the 
company  was  issued  to  Caldwell  and  his  associates,  without  consideration. 
T\}}s  stock  was  issued  before  the  January  election  in  1866,  and  at  that 
election  was  voted  on,  and  Caldwell  and  six  of  his  copartners,  making  a 
majority  of  the  board,  were  thus  chosen  directors;  and  a  majority  of  the 
board  have  ever  since  been  members  of  the  firm,  and  the  firm  has  ever 
since  controlled  the  corporation,  and  Smith  was  re-elected  president,  and 
has  ever  since  held  that  office.  At  the  last  election  held  before  the  peti- 
tion was  filed,  eight  of  the  eleven  directors'were  chosen  from  members 
of  the  firm,  and  the  three  others  are  not  stockholders  in  the  company « 
About  January  1,  1866,  before  any  part  of  the  contract  had  been  per- 
formed by  Caldwell  and  his  associates,  the  bonds  of  the  company  to  the 
amount  of  $500,000  were  issued  to  them,  and  secured  by  a  first  mort- 
gage on  the  road  and  all  the  property  of  the  company  on  hand  or  to  be 
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acquired,  Caldwell  being  trustee  in  the  mortgage.     A  copy  of  the  mort* 
gage  was  made  an  exhibit,  and  attached  to  the  petition. 

After  Caldwell  and  his  associates  had  thus  obtained  control  of  the  com- 
pany, and  become  its  directors,  and  obtained  the  stock  and  mortgage 
bonds,  they  proceeded  to  build  a  railroad  from  Wyandotte  to  the  junc- 
tion of  the  Kansas  Pacific  Railroad,  south  of  Leavenworth,  about  nine- 
teen miles  in  length;  from  Wyandotte  to  the  state  line,  two  and  one-half 
miles;  and  from  the  Kansas  Pacific  junction  to  Leavenworth,  about  four 
miles.  A  third  rail  was  put  on  the  track  of  the  Kansas  Pacific  road,  to 
accommodate  the  Missouri  Pacific  gauge.  Plaintiffs  do  not  know  who 
paid  for  it;  but  the  work  was  done  by  Garrison,  who  was  building  the 
western  end  of  the  Missouri  Pacific  road.  The  firm  also  built  a  mile  of 
road  from  the  freight  depot  in  Leavenworth  up  to  the  dty,  and  built  a 
round-house  on  land  not  belonging  to  the  Missouri  Pacific  Railroad  Com- 
pany, which  has  been  since  used  by  the  Kansas  Pacific  and  Mis- 
*872  souri  Pacific  Companies  jointly.  The  *  third  rail  has  since  been 
removed,  the  Missouri  Pacific  Company  having  changed  its  gauge 
in  1868.  Caldwdl  and  his  associates  did  not  buUd  the  road  of  the  Mis* 
souri  River  Company  to  either  terminus.  They  stopped  two  and  one- 
half  miles  north  of  the  southern,  and  seven  miles  south  of  the  northern, 
terminus.     The  whole  cost  of  the  road  did  not  exceed  $500,000. 

Since  July  1,  1866,  the  road  of  this  company  has  been  leased  to  Uie 
Missouri  Pacific  Company.  The  rental  was  at  first  fixed  at  45  per  cent, 
of  the  gross  earnings;  but  in  September,  1870,  it  was  increased  by  more 
than  40  per  cent,  of  the  original  amount  of  the  rent. 

During  1865,  negotiations  were  pending  for  the  purdmse  of  a  tract  of 
land  known  as  the  ^Delaware  Diminished  Reserve,'' containing  over  92,- 
000  acres  of  land.  These  negotiations  terminated  in  a  treaty,  by  which 
the  Indians  agreed  to  sell  these  lands  at  a  minimum  price  of  $2.50  per 
acre,  and  the  railroad  company  to  have  the  pre-emption  right  to  pur- 
chase. The  treaty  was  ratified  August  10,  1866.  By  its  terms,  the 
secretary  of  the  interior  was  authorized  to  sell  the  lands,  Required  to  give 
notice  to  the  Missouri  River  Railroad  Company  of  the  fact  that  they  were 
for  sale,  within  thirty  days  after  the  ratification,  and  the  railroad  com- 
pany was  to  have  the  exdusive  right  to  purchase  the  same  on  giving  no- 
tice to  the  secretary  within  twenty  days  after  receiving  notice,  that  it 
elected  to  do  so.  The  notice  was  given,  and  the  company  elected  to  make 
the  purchase,  and  gave  the  return  notice  within  the  time  required  by  the 
treaty.  The  sale  was  made  at  S2.50  per  acre,  and  improvements  to  be 
appraised  and  paid  for,  and  a  contract  for  sale  and  purchase  executed  by 
the  secretary  and  the  railroad  company,  and  security  given  by  the  latter 
for  performance  of  the  contract.  The  contract  was  set  out  in  full  in  the 
petition,  and  vests  an  equitable  right  to  the  lands  in  the  railroad  company. 
Smith,  with  intent  to  deprive  the  company  of  their  purchase,  and  obtain 
the  same  for  the  partnership,  made  a  conveyance  of  these  lands  to  Cald- 
well, in  the  name  of  the  company  and  under  its  seal,  without  authority 
from  the  company,  and  without  consideration,  and,  as  president,  re- 
quested the  secretary  of  the  interior  to  issue  the  patent  to  CMdwell.     He 
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wrote  a  letior  in  the  name  of  the  company  to  the  same  effect,  and  visited 
^Washington  with  Caldwell,  and  induced  the  secretary  to  make 

*373  the  patent  to  Caldwell.  ^Caldwell  and  his  partners  then  had  on 
hand  $438,000,  at  least,  of  funds  belonging  in  equity  to  the  zul- 

road  company,  as  follows: 

Proceeds  of  city  and  county  bonds  cashed  in  Leavenworth  by  citi- 
zens, at  par,  ...••..    $360,000 

$140,000  name,  worth  80c., 112,000 

$500,000  first  mortgage  bonds,  worth  80c.,  •  •  .       400,000 

Rent  from  July,  1865,  to  July,  1867,  at  $83,000.        •  •  66,000 

$988,000 
Expended  in  construction,  not  more  than  •  •  •       600,000 


$(138,000 

Caldwell  paid  for  these  lands  out  of  these  funds,  the  amount  paid 
being  not  more  than  $250,000,  and,  on  this  payment,  the  secretary  made 
the  patent  to  Caldwell.  The  lands  were  described  in  full  in  the  pe- 
tition. They  amounted  to  92,598.33  acres,  and  were  then  worth  $14 
per  acre.  Plaintiffs  charged  that  Caldwell  took  the  lands  as  trustee  in  eq- 
uity for  the  railroad  company,  and  that  aU  of  them  held  by  him  and 
his  associates  have  been  since  and  now  are  so  held.  Caldwell  conveyed 
8,023  acres  of  these  lands  to  Shoemaker,  MiUer  &  Co.,  who  were  part- 
ners in  his  original  firm,  for  $165,065.40,  and  divided  ^e  money  among 
the  partners  to  the  original  firm.  The  remainder  of  these  lands  was 
divided  into  thirteen  shares,  and  the  shares  drawn  out,  and  a  division 
made  among  the  members  of  the  original  firm,  Caldwell  and  wife  exe- 
cuting conveyances  to  the  several  parties  of  their  respective  shares.  A 
map  of  these  lands  was  annexed  as  an  exhibit  to  the  petition.  Some  of 
these  lands  have  been  sold  by  the  partners  to  other  persons,  part  for 
cash,  part  with  security  for  deferred  payments,  and  part  are  still  held  by 
the  partners,  among  whom. they  were  divided.  Plaintiff  cannot  state 
how  much  has  been  sold,  how  much  realized,  what  securities  are  held, 
or  what  portion  of  the  land  is  still  unsold. 

Although  large  sums  have  been  realized  in  the  business  of  the  com- 
pany from  rents  and  other  sources,  including  the  amounts  realized  from 
the  proceedings  above  stated,  no  dividends  have  been  declared  or  prof- 
its divided  among  the  stockholders,  but  all  have  been  seized  and  con- 
verted by  the  directors,  who  are  members  of  this  firm,  to  the  use  of  the 

firm. 
*374     In  1868,  the  Leavenworth,  Atchison  &  Northwestern  Rail'*'roa(l 

company  was  incorporated  to  build  a  road  from  Leavenworth  to 
Atchison,  and  thence  north-west.  The  capital  stock  was  fixed  at  $500,- 
000,  and  afterwards  increased  to  $600,000.  Aid  was  sought  for  thi.s 
company  from  the  city  and  county  of  Leavenworth,  and  it  was  proposed 
to  assign  to  this  company  the  stock  held  by  the  city  and  county  in  the 
Missouri  River  Railroad  Company.  Caldwell  and  his  associates,  ascer- 
taining thai  it  was  probable  that  this  would  be  done,  for  the  purpiise  of 
controlling  the.  stock  so  to  be  assigned,  and  preventing  investigation  into 
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their  management  of  the  Missouii  River  Company,  and  to  avoid  being 
called  to  account  therefor,  proposed  to  the  corporators  that  they  would 
take  the  stock  and  build  the  road,  and  proposed  to  the  plaintiffs  to  join 
with  them  in  subscribing  to  the  stock  and  building  the  road.  This  offer 
was  made  by  Caldwell,  Smith,  Wilson,  and  Garrison,  for  themselves, 
and  five  unnamed,  and  to  plaintiffs  unknown,  associates.  Pending  these 
investigations,  Garrison  came  to  Leavenworth,  and,  on  behalf  of  the  firm, 
represented  that  he  and  the  other  copartners  would  be  able  to  cause  the 
mortgage  bonds  to  be  issued  by  the  Leavenworth,  Atchison  &  North- 
western Kailroad  Company,  to  furnish  enough  funds  to  build  the  road; 
that  they  would  make  the  stock  of  the  Missouri  River  Company  worth 
at  least  fifty  cents  on  the  dollar,  and  that  it  would  not  be  necessary  for 
the  licavenwortb,  Atchison  &  Northwestern  stockholders  to  pay  their 
stock  in  flill  in  order  to  get  the  road  built.  These  representations  were 
made  to  induce  the  incorporators  to  let  the  firm  take  the  stock,  and  to 
induce  the  plaintifis  to  join  with  the  firm  in  taking  it.  These  promises 
were  never  kept.  The  plaintiffs  had  no  reason  to  disbelieve  these  state- 
ments, or  to  suppose  Caldwell,  Garrison,  and  their  associates  had  been 
guilty  of,  or  contemplated,  any  fraud  or  concealment.  They  relied  on 
these  statements,  and  in  consequence  joined  with  Caldwell,  Garrison,  and 
their  associates  in  making  the  subscription.  The  stock  was  divided  into 
nineteen  parts,  and  subscribed  in  that  proportion  by  the  different  persons 
who  entered  into  the  agreement.  The  five  parts  to  be  taken  by  the  un- 
named associates  of  Caldwell  and  Garrison,  were  taken  by  persons  who 
subscribed  for  and  afterwards  transferred  their  stock  to  defendants.  Peck, 
Hart,  Harrison,  Garrison,  and, Rhea,  except  that  the  subscription 
*375  of  E.  A.  *  Richardson,  which  was  made  for  the  benefit  of  Harri- 
son, was  never  transferred,  but  he  holds  it  in  trust  for  Harrison. 
After  the  subscription,  and  before  the  election  of  directors,  Caldwell  and 
his  associates  thus  got  possession  of  a  majority  of  the  stock.  For  the 
purpose  of  carrying  out  their  intended  fraud  and  concealment,  they  elected 
the  directors,  a  majority  of  whom  were  members  of  the  firm,  made  Cald« 
well  president,  and  have  ever  since  controlled  the  company;  and  the 
plaintiffs  have  been  powerless  in  the  company.  Eleven^nineteenths  of 
the  stock  are  held  by  Caldwell  and  his  associates.  Eight-nineteenths  by 
others,  in  the  following  proportions:  Plaintiff  Ryan,  one-nineteenth, 
par  value  $25,500;  plaintiff  Eaves,  two-nineteenths,  par  value  $51,000; 
plaintiff  Kuhn,  one-half  of  one-nineteenth,  par  value  $12,750;  D.  Shire, 
one-half  of  one-nineteenth,  or  one  hundred  and  fifty-seven  and  one-half 
shares;  C.  B.  Brace,  one-half  of  one-nineteenth,  or  one  hundred  and 
fifiy-seven  and  one-half  shares;  Rhea,  one-nineteenth,  or  three  hundred 
and  fifteen  shares;  Harrison,  one-nineteenth,  or  three  hundred  and  fif- 
teen shares.  Harrison  is  dead,  and  defendant  Harrison  is  his  executor. 
These  parties  have  refused  to  join  plaintiffs  in  this  suit,  and  are  therefore 
made  defendants. 

On  December  26,  1868,  the  city  of  Leavenworth,  pursuant  to  a  vote 
authorizing  the  transfer,  disposed  of  its  stock  in  the  Missouri  River  Com- 
pany to  the  Leavenworth,  Atchison  &  Northwestern  Company,  and  on 
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the  same  day,  and  by  like  authority,  the  county  of  Leavenworth  made  a 
similar  disposition  of  its  stock.  The  Leavenworth,  Atchison  &  North- 
western Railroad  Company  thus  became  the  holder  of  stock  in  the  Mis- 
souri River  Company,  of  the  par  value  of  $500,000.  Caldwell  and  his 
associates  had  already  obtained  control  of  the  Leavenworth,  Atchison  & 
Northwestern  Company.  They  $t  once  fraudulently  surrendered  this 
to  Smith  and  the  directors  of  the  Missouri  River  Company.  The  certif- 
icates were  canceled,  and  new  certificates  issued  in  place  thereof,  for 
$250,000,  to  Lucien  Scott,  and  $250,000  to  H.  L.  Newman,  as  trustees. 
Newman  &  Scott  paid  no  consideration  for  these  certificates ;  and  they 
were  issued  in  lieu  of  the  city  and  county  shares,  which  had  been  trans- 
ferred as  above  stated.  Newman  claims  that  he  holds  his  shares  in  trust 
for  the  nineteen  stockholders  of  the  Leavenworth,  Atchison  &  North- 
western Railroad  Company ;  and  Scott  claims  to  hold  his  in  trust 
*376  for  that  company  *  itself.  Both  refuse  to  bring  suit,  or  allow  the 
plaintifis  to  bring  suit  in  their  names,  to  compel  Caldwell  and 
his  associates  to  account.  Scott  refuses  to  allow  the  plaintiffs  to  see 
or  take  a  copy  of  the  certificates  issued  to  him.  Newman  has  furnished 
a  copy  held  by  him,  which  was  annexed  to  the  petition  as  an  exhibit. 

Ever  since  the  Leavenworth,  Atchison  &  Northwestern  Railroad  Com- 
pany was  organized,  Caldwell  and  his  partners  have  managed  it  in  their 
own  interest,  and  to  prevent  themselves  from  being  called  upon  to  account 
to  the  Missouri  River  Company,  or  to  the  Leavenworth,  Atchison  & 
Northwestern  Company,  as  stockholders  therein,  for  the  money  and  prop- 
erty they  had  obtained  by  means  of  the  proceedings  and  practices  be- 
fore detailed,  and  the  Leavenworth,  Atchison  &  Northwestern  Company, 
as  a  corporation,  though  requested  by  the  plaintiffs,  has  refused  to  call 
them  to  an  account  by  suit  or  othefrwise ;  this  refusal  being  the  result  of 
the  control  of  the  partners  over  the  latter  corporation.  Of  the  board  of 
directors  in  ofiSce  when  the  bill  was  filed,  seven  out  of  eleven  are  mem- 
bers of  the  firm,  and  one  of  the  others  (Martin)  has  a  mere  nominal  in- 
terest in  the  concern.  He  has  been  kept  in  office  by  the  firm  because 
he  is  dependent  upon  them,  holds  his  office  in  this  company  and  an  office 
in  the  Missouri  River  Company  by  their  appointment,  and  is  wholly 
under  their  control,  and  will  do  whatever  they  want  him  to  do.  During 
the  construction  of  the  Leavenworth,  Atchison  &  Northwestern  road, 
assessments  were  made  on  its  stock  to  the  amount  of  80  per  cent,  of  its 
par  value.  On  this  Ryan  has  paid  $28,500 ;  Eaves,  $47 ,000 ;  and  Kuhn, 
$11,750;  and  they  have  received  certificates  of  their  stock  as  paid  in 
full. 

The  Leavenworth,  Atchison  &  Northwestern  road  was  completed  to 
Atchison  in  September,  1869.  It  was  leased  to  the  Missouri  Company 
for  twenty  years,  at  $55,000  per  year.  It  was  operated  under  that  lease 
until  September  28,  1870,  when  the  lease  was  canceled  and  a  new  one 
made  at  $42,500  a  year,  or  45  per  cent,  of  the  gross  earnings,  if  exceed- 
ing that  sum .  Of  this  rent,  $35,000  has  been  applied  to  pay  the  interest 
on  the  first  mortage  bonds  of  the  company.  The  balance  has  been  paid 
over  to  the  directors  who  belong  to  said  firm,  and  kept  by  them.     No 
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dividends  have  been  dednred  and  no  profits  divided  among  ihe  stock- 
holders of  the  Leavenworth,  Atchison  &  Northwestern  Railroad 
*377  Company,  as  *sach,  nor  have  any  such  profits  ever  been  received 
by  the  plaintiffs. 
The  plaintiffs  charge  that  if  Caldwell  and  his  partners  were  compelled 
to  account  for,  and  pay  over  to  the  Missouri  River  Railroad  Company, 
the  money  and  property  they  have  fraudulently  acquired,  and  the  same 
could  be  equitably  distributed,  the  licavenworth,  Atchison  &  Northwest- 
em  Company,  as  stockholders  in  it,  and  the  plaintifib,  as  stockholders 
in  the  L^venworth,  Atchison  &  Northwestern  Company,  would  receive 
a  large  amount  of  money  and  property  equitably  belonging  to  them,  and 
their  stock  would  become  of  par  value,  or  more;  but  by  the  fraudulent 
practices  of  Caldwell  and  his  associates,  they  are  unable  to  obtain  what 
is  justly  due  them  as  such  stockholders,  or  any  dividend  on  account  of 
their  stock,  and  their  stock  is  greatly  depressed  below  its  actual  value, 
and  they  are  unable  to  dispose  of  the  same  at  a  fair  value,  or  to  realize 
anything  like  what  it  is  worth,  either  on  it,  or  from  its  sale.  The  plain- 
tiffs have  sought  to  obtain  their  rights  through  the  company,  but  have 
failed  to  do  so,  because  Caldwell  and  his  associates  have  control  of  it, 
and  for  the  same  reason,  the  company  has  not  brought,  and  will  not 
bring,  any  action  against  these  parties,  which  will  be  effectual  in  com- 
pelling them  to  disgorge.  The  Missouri  River  Company  refuses  to  allow 
these  plaintiffs  any  inspection  of  its  books  or  papers,  and  the  Leaven- 
worth, Atchison  &  Northwestern  Company  refuses  to  allow  the  attorneys 
of  the  plaintiffs  to  inspect  its  books  or  papers,  or  to  allow  the  plaintiffs 
to  make  copies  therefrom. 

The  facts  charged  in  this  petition  as  to  the  existence  of  the  partnership 
between  Caldwell  and  his  associates,  the  manner  in  which  their  contract 
for  the  Missouri  River  Railroad  was  obtained,  the  issuing  to  them  of  the 
$700,000  in  stock,  without  consideration  in  that  company,  were  not 
known  to  or  discovered  by  any  of  the  plaintiff  before  the  year  1872; 
nor  was  the  manner  in  which  they  obtained  the  lands  of  the  Delaware 
diminished  reserve,  nor  the  manner,  purpose,  or  object  with  which  they 
became  stockholders  in  the  Leavenworth,  Atchison  &  Northwestern  Rail- 
road, nor  any  of  the  facts  charged  in  the  bill,  as  constituting  the  fraudu- 
lent practices  of  Caldwell  and  his  associates,  against  which  relief  is  sought, 
known  to,  or  discovered  by,  any  of  the  plaintiffs  before  the  year  1872, 
when  they  were  brought  out,  in  part,  by  the  published  testimony  of  Cald- 
well>  in  a  suit  between  Shoemaker,  Miller  &  Co.,  and  William  A. 
*378  Simpson,  nor  were  they  known  to  or  discovered  by  *the  city  and 
county  of  Leavenworth,  or  by  sxiy  one  interested  in  compelling 
m  account  to  be  taken,  or  obtaining  any  relief  against  these  practices, 
before  that  year. 

The'  petition  alleged  that  all  parties  in  these  fraudulent  transactions 
have,  been  non-]:esidents  of  Kansas,  and  absent  there&om,  during  all  the 
time  since  the  organization  of  the  copartnership,  except  Smith,  Caldwell, 
Scott,  Wilson,  Insley,  and  Martin,  and  each  of  the  last  named  has,  dur- 
iug  that  time,  departed  from  this  state,  and  been  absent  therefrom  for 
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more  than  one  year  of  that  time;  that  the  Leavenworth,  Atchison  & 
Northwestern  Railroad  Company,  about  November  4,  1870,  conveyed 
all  its  property,  by  mortgage,  to  secure  it  fi)*st  mortgage  bonds,  to  Mc- 
Pherson,  Scott,  and  John  A.  Stewart,  trustees;  that  McPheison  is  dead, 
and  that  the  defendants  Scott  and  Stewart  are  the  surviving  trustees;  that 
Thomas  L.  Price,  one  of  the  associates  and  partners  of  said  Gald well' in 
the  copartnership,  is  dead;  that  Caroline  V.  Price  is  his  widow,  and 
Thomas  B.  Price  his  only  child;  these  are  also  his  executors. 

The  petition  prayed  for  a  decree  declaring  the  contract  for  the  con- 
struction of  the  Missouri  River  Railroad  void;  declaring  the  $700,000  of 
stock  issued  to  Caldwell  and  his  associates  void;  appointing  a  receiver  in 
this  action;  decreeing  that  the  copartners  account  for  the  lands  conveyed 
to  Caldwell  for  the  firm  aforesaid,  and  for  the  city  and  county  bonds, 
and  proceeds  thereof,  received  by  them,  and  for  the  $500,000  first  mort- 
gage bonds  received  by  them;  that  they  be  allowed  credit  for  their  act- 
ual and  necessary  expenditures  in  building  the  road  or  otherwise,  and 
charged  with  all  the  money  and  property  received  from  the  above  sources 
and  from  the  sale  of  lands;  that  they  convey  all  the  lands  remaining  un* 
sold  to  the  receiver,  for  the  use  and  benefit  of  the  company  and  its  stock- 
holders, turn  over  all  securities  received  on  the  sale  of  such  lands,  and 
all  mone3's  and  securities  held  or  received  by  them,  and  equitably  be- 
longing to  the  company,  to  the  receiver;  that  he  collect  all  unpaid  secu- 
rities and  obligations  so  turned  over  to  him,  and  whatever  may  be  found 
due  from  them  on  such  accounting;  that  the  Leavenworth,  Atchison  & 
Northwestern  Railroad  Company  be  decreed  to  be  the  owners  of  the 
$500,000  stock  in  the  Missouri  River  Railroad  Company  subscribed  by 
the  city  and  county ;  that  an  account  be  taken  between  the  two  compa- 
nies on  that  basis ;  that  the  proportion  of  lands,  money,  and  property 
recovered  from  Caldwell  and  his  associates,  and  belonging  to  the  Leaven- 
worth, Atchison  &  Northwestern  Railroad  Company$  be  decreed 
*379  ""to  the  latter,  and  the  shares  of  the  same  belonging  to  the  latter 
company  be  vested  in  them.  The  petition  also  asked  for  general 
relief. 

Four  separate  demurrers  were  filed  on  the  part  of  different  defendants 
to  the  original  petition.  On  June  14, 1875,  with  consent  of  defendants, 
the  original  petition  was  withdrawn  by  the  plaintiffs,  and  with  like  con- 
sent the  amended  petition  filed.  With  assent  of  all  parties  the  demur- 
rers so  heretofore  filed  were  then  refiled  as  demurrers  to  the  amended  pe- 
tition. The  several  demurrers  were  expressed  in  the  same  language. 
They  set  forth,  as  causes  of  demurrer  to  the  petition,  that  the  plaintifib 
had  not  capacity  to  sue;  that  there  was  a  defect  of  parties  plaintiff  and 
defendant;  that  the  several  causes  of  action  were  impr<!»perly  joined;  and 
that  the  petition  did  not  state  facts  sufficient  to  constitute^  a  cause  of 
notion.  The  demurrers  were  sustained  by  the  district  court,  but  upon 
what  point  is  not  disclosed  by  the  record.  The  case  is  now  here  for  re> 
view,  at  the  instance  of  the  plaintiffs. 

Oreen  &  Foster  and  Cobb  <k  Cook,  for  plaintiffs  in  error. 

The^onnd  of  demurrer  that  the  plaintiffs  have  not  capacity  to  sue 
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merely  raises  the  question  whether  the  plaintiffs  are  persons  competent 
in  law  to  be  plaintiffs  in  an  action;  and  they  are  to  be  regarded  as  such 
till  some  disqualification  appears,  and  none  appears  dn  this  record. 
The  cause  of  demurrer  that  there  is  a  defect  of  parties  plaintiff  and  de- 
fendant is  not  good.  If  any  such  defect  can  be  found  in  the  petition, 
it  was  the  duty  of  the  defendants  to  point  it  out  in  their  demurrer,  show- 
ing what  necessary  parties  were  omitted,  and,  having  failed  to  do  so, 
the  demurrer  must  be  overruled.  Story,  Eq.  PI.  §  543.  If  it  should 
appear  by  the  petition  that  other  parties  defendant  might  have  been 
properly  added,  the  plaintiffs  were  under  no  obligations  to  do  so,  as  the 
wrong-doers  are  jointly  and  severally  liable.     See  Heath  v.  Brie  R.  Co., 

8  Blatcb.  347.  The  ground  that  several  causes  of  action  are  im- 
"^380    property  joined  is  not  true.     '''Only  one  cause  of  action  is  stated. 

A  series  of  fraudulent  breaches  of  trust  is  stated,  all  culminating 
in  one  cause  of  action  for  the  recovery  of  property  held  by  defendants  in 
trust,  and  in  part  for  plaintiffi. 

The  ground  that  the  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  is  not  good;  for  the  contract  for  the  construction 
of  the  Missouri  River  Railroad  was  void.  The  action  of  the  board  of 
directors,  purporting  to  authorize  the  making  of  the  contract,  took  place 
at  a  meeting  of  directors,  amounting  in  number  only  to  a  quorum  of  the 
board,  and  two  of  that  number.  Smith  and  Gruber,  were  members  of  the 
copartnership  which  took  the  contract,  and  Smith  afterwards,  as  presi- 
dent of  the  railroad  company,  executed  the  contract  to  Caldwell,  in  the 
firm  name  of  the  copartnership  and  for  the  benefit  of  its  members,  pur- 
foiant  to  such  authority,  which  could  have  been  granted  only  by  the 
votes  of  Smith  and  Gruber.  They,  (Smith  and  Gruber,)  as  directors, 
made  the  contract  with  themselves  as  members  of  the  copartnership, 
and  the  directors  being  trustees  for  the  stockholders,  the  contract  is  for 
that  reason  void.  A  contract  made  by  an  agent  for  his  principal,  with 
himself,  or  by  a  trustee  for  his  cestui  que  tnistj  is  void,  as  the  directors  of 
a  corporation  are  both  agents  and  trustees  for  the  stockholders.  See  Ex 
parte  Bennett,  18  Beav.  889;  Butts  v.  Wood,  38  Barb.  181;  Perry, 
Trusts,  p.  100,  S§  127,  430;  Wardell  v.  Union  Pao.  R.Co.,  6  Cent.  Law 
J.  527. 

Again,  the  consideration  for  the  construction  provided  for  in  the  con- 
tract was  so  grossly  extravagant  as  to  raise  the  presumption  of  fraud.  It 
ivas  for  $500,000  in  bonds  of  the  city  and  county,  $300,000  of  them  to 
be  cashed  at  par;  $500,000  first  mortgage  bonds,  $700,000  stock  of  the 
railroad  company, — all  to  build  a  railroad  which  the  petition  shows 
would  not  cost  more  than  $600,000.  Such  a  contract  between  individ- 
uals would  be  presumptive  evidence  of  the  imbecility  of  the  promisor, 
or  of  fraud  upon  him,  and  the  terms  of  such  a  contract,  made  by  an 

agent  of  the  promisor,  would  be  abundant  evidence  of  a  conspir- 
*381    acy  between  the  *agent  and  the  party  he  contracted  with  to  d^ 

fraud  the  principal.  And  the  petition  alleges  that  the  contract 
was  made  by  the  copartners,  with  intent  fraudulently  to  render  the  stock 
of  the  corporation  valueless,  and  to  acquire  all  the  property  of  the  com- 
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pany  for  the  copartners.  If  the  contract  for  constraetion  be  declared 
void,  it  follows  tinat  Oaldwell  and  his  associates  will  be  required  to  ac- 
count for  all  they  have  received  under  color  of  that  contract,  being  cred- 
ited with  their  expenditures  for  the  benefit  of  the  corporation,  so  far  as 
the  same  accrued  to  its  benefit.  The  $700,000  of  stock  of  the  railroad 
company  issued  to  Caldwell,  and  received  by  him  for  the  copartnership, 
should  be  declared  void,  because  it  was  issued  pursuant  to  said  fraudu- 
lent contract,  and  to  deftaud  the  bona  Ji(ie  stockholders,  and  without  valid 
consideration.  M^hanics'  Bank  v.  New  York  A  N.  H.  R.  Co.,  18  N. 
Y.  699;  New  York  &N.  H.  R.  Co.  v.  Schuyler,  17  N.  Y.  692;  Holbrook 
V.  Fapquier  <fe  A.  Turnpike  Co.,  3  Cranch,  C.  C.  425. 

Caldwell  took  the  land  described  in  the  petition  as  trustee  for  the  Mis- 
souri River  Railroad  Compan}'',  the  railroad  company  having  purchased 
the  land  by  contract,  and  secured  the  payment  of  the  purchase  money; 
and  Smith  having  assigned  the  contract  to  Caldwell  without  authority 
from  the  corporation,— his  office  of  president  giving  him  no  such  au- 
thority,  (see  Hart  v.  Stone,  30  Conn.  94,) — and  it  being  an  assignment 
by  himself  as  president,  to  himself  as  partner^  and  Caldwell  paying  for 
it  out  of  funds  equitably  belonging  to  the  railroad  company,  and  being  a 
director  of  the  company  at  the  time  he  took  the  title  in  trust  for  the  cor- 
poration,— Caldwell,  having  taken  the  title  in  trust,  conveyed  to  his  co- 
partners, confederates,  subject  to  the  same  trust.  They  are  therefore  each 
and  all  bound  to  reconvey  such  lands  as  they,  or  any  of  &em,  still  have, 
and  to  account  and  pay  for  all  such  as  they  have  conveyed  to  other  par- 
ties, (Benson  v.  Heathom,  1  Younge  &  C.  326 ;  Gkiskell  v.  Chambers,  26 
Beav.  360 ;  Burrill  v.  Boardman,  43  N.  Y.  263 ;  Redmond  v.  Dickerson, 
9  N.  J.  Eq.  507.) 

The  stock  of  the  city  and  county  in  the  Missouri  River  Railroad 
*382    Company  having  been  sold  to  the  Leavenworth,  At*chison  A 

Northwestern  Railroad  Company,  that  company  thereby  became 
entitled  to,  and  in  equity  the  owner  of,  an  aliquot  share  in  all  the  prop- 
erty and  assets  of  the  Missouri  River  Railroad  Company,  whether  held  in 
trust,  or  otherwise.  The  stock  represents  all  the  property  and  rights  of 
the  corporation,  whether  l^al  or  equitable,  (EIrutz  v.  Fisher,  8  Kan,  '''dO ; 
March  v.  Eastern  R.  Co.,  43  N.  H,  620,  531,  633;  City  of  Oakland  v. 
Carpentier,  13  Cal.  640;)  and  being  transferable,  itiB  transfer,  of  course, 
passes  the  right  of  action  necessary  to  maintain  the  rights  of  the  assignee 
in  the  property  held  in  trust,  and  neither  the  case  of  Ghray  v.  Ulrich,  8 
Kan.  '*'112,  nor  Crocker  v.  Bellangee,  6  Wis.  645,  nor  any  of  their  kin- 
dred cases,  are  against  us  on  this  proposition.  They  were  cases  where 
there  was  a  complete  contract  between  parties  capable  to  contract,  but 
liable  to  be  avoided  by  extrinsic  proof  of  fraud ;  but  in  this  case  there 
was  no  contract  whatever  between  the  railroad  company  and  the  copart- 
nership, but  an  agreement  by  the  directors  of  the  company  with  them- 
selves, which  is  nothing.  The  action  does  not  undertake  to  avoid  a  con- 
tract, but  to  enforce  a  trust  arising  out  of  fraud  by  the  trustee,  committed 
in  acquiring  the  property ;  and  that  such  a  cause  of  action  is  assignable,  see 
3  Lead.  Cas.  Bq.  337 ;  Baker  v.  Whiting,  3  Sum.  476,  opinion  of  Story, 
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482,  483,  484 ;  2  Story,  Bq.  Jur.,  §  1050,  and  note  at  end  of  section. 
The  plainti^s,  being  stockholders  in  the  Leavenworth,  Atchison  & 
Northwestern  Company,  are  entitled  to  have  the  rights  of  that  company 
maintained  for  their  benefit.  They  have  a  clear  property  right;  and 
one  having  a  clear  right  to  property,  whether  l^al  or  eqnitable,  must 
have  a  right  of  action,  either  at  law  or  in  equity,  to  maintain  it,  and  no 
remedy  exists  in  this  case  but  a  suit  in  equity.  That  an  action  by  a 
stockholder  to  enforce  the  rights  of  the  corporation,  when  the  corpora- 
tion refuses  to  do  so,  or  the  corporation  is  in  the  control  of  the  persons 
guilty  of  the  wrong  to  be  redressed,  will  lie,  see  March  v.  Railroad,  48 
N.  H.  615;  Sears  v.  Hotchkiss,  25  Conn.  171;  Kean  v.'John- 
*88S  son,  9  N.  J.  Bq.  401;  Robinson  v.  Smith,  8  Paige,  *222;  Salo- 
mons V.  Laing,  12  Beav.  339;  Marcb  v.  Eastern  R.  Co.,  48  N. 
H.  515;  6  Eng.  Ry.  Cas.  280;  5  Eng.  Ry.  Cas.  678;  Stevens  v.  Rut- 
land &  B..R.  Co.,  29  Vt.  546;  Macedon  &  B.  P.  R.  Co.  v.  Lapham,  18 
Barb.  812;  Heath  v.  Erie  Ry.  Co.,  8  Blatchf.  347;  Dodge  v.  Woolsey, 
18  How.  331.    . 

We  think  we  have  shown  that  the  defendants  are  liable  to  account  to 
the  Missouri  River  Company  for  the  property  in  their  hands;  that  it 
was  the  duly,  to  its  stockholders,  of  that  company  to  compel  that  ac- 
count, but  they  were  prevented  by  the  defendants,  who  controlled  that 
company;  that  when  the  Leavenworth,  Atchison  &  Northwestern  Com- 
pany became  the  owners  of  stock  in  the  before-mentioned  company,  it 
became  the  right  of  that  company,  and  its  duty  to  its  stockholders,  to 
enforce  that  accounting,  but  the  defendants  having  control  of  that  com- 
pany prevjCnted  such  action. 

The  defendants  confess  by  their  demurrer  that  they  have  entered  into 
a  combination  to  take  the  property  of  this  corporation  at  the  expense  of 
the  stockholders;  that  they  are  guilty  of  fraud;  that  they  are  trustees,  or 
hold  the  trust  property  with  notice;  that  they  have  taken  all  the  prop- 
erty of  the  corporation  in  their  names,  and  appropriated  it  to  their  use; 
that,  by  their  fraudulent  acts,  the  corporations  are  in  their  hands,  and 
can  only  act  when  they  are  willing;  and  that  they  will  not  let  eith^  cor- 
poration come  into  court  to  assert  the  just  demands  of  its  stockholders. 
In  short,  they  have  swallowed  the  corporations,  by  getting  into  power 
through  votes  of  spurious  stock,  for  which  not  one  cent  was  paid;  that 
they  have  formed  themselves  into  a  syndicate,  tied  the  hands  of  the 
minority  of  the  stockholders,  taken  the  principal,  and  modestly  claim 
to  be  the  mouthpiece  of  this  enfeebled  minority,  both  in  the  election  of 
directors  and  division  of  profits.  Thus  stripped  and  ruined,  the  cestuis 
qae  inut  can  find  no  redress  at  the  hands  of  the  trustees,  and  when  they 
come  into  court,  they  are  told:  "  We  are  the  legal  represerUaHoes  of  the  oor- 
poratiqns,  and  you  must  be  heard  in  court  by  us,  the  legal  represen- 
tatives.   The  cestuis  que  trust  cannot  speak  in  court."     Thia  carmoi  be 

law. 
*884    ^la  Jackson  v.  Ludeling,  21  Wall.  616, 624,  625,  Justice  Strong 
says:  ^*The  managers  and  officers  of  a  company,  where  capital  is 
contributed  «iu  shares,  are,  in  a  very  legitimate  sense,  trustees,  alike  for 


■ 
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its  stockholders  and  its  creditors,"  etc.  "Tliey,  accordingly,  have  no 
right  to  enter  into  or  participate  in  any  combination,  the  object  of  which 
is  to  divest  the  company  of  its  property,  or  obtain  it  for  themselves  at  a 
sacrifice.  They  have  no  right  to  seek  their  own  profit  at  the  expense  of 
the  company,  its  stockhMerSj  or  even  its  bondholders." 

Counsel,  in  reply  to  the  argument  that  the  transfer  of  the  stock  by  the 
county  and  city  of  Leavenworth  is  void  for  want  of  authority  in  the 
I.*eaven worth,  Atchison  <fe  Northwestern  company  to  purchase  the  same, 
cited  Gen.  St.  c.  23,  §  47,  subd.  2,  and  Bouv.  Law  Diet.  (6th  Ed.)  tit. 
''Voluntary  Sale;"  and,  also,  argued  that,  though  the  purchase  should  be 
deemted  ultra  mres,  yet  it  would  not  be  void,  citing  Green's  Brioe,  Ultra 
Vires,  (1st  Amer.  Ed.)  372,  note,  and  cases  cited;  Thompson  v.  Lambert, 
44  Iowa,  239;  Parish  v.  Wheeler,  22  N.  Y.  495;  Chester  Glass  Co.  v. 
Dewey,  16  Mass.  102;  Steam  Nav.  Co.  v.  Weed,  17  Barb.  878;  O'Brien 
V.  Wetherell,  14  Kan.  620,  621. 

The  petition,  so  far  from  showing  that  the  statute  of  limitations  had 
barred  the  Missouri  River  Railroad  Company  before  Qjiit  was  brought, 
clearly  shows  that  the  statute  had  not  commenced  to  run  against  it.  City 
of  Oakland  v.  Carpentier,  18  Cal.  540. 

As  to  the  proposition  that  it  was  necessary  to  allege  facts  sufficient  to 
show  why  the  wrongs  complained  of  were  not  discovered,  we  need  only 
to  say  tliat  the  statute  requires  no  such  thing,  that  such  a  rule  would  be 
wholly  impracticable,  and  there  is  no  authority  anywhere  to  sustain  it. 

As  to  the  proposition  of  counsel  for  defendants,  that  the  action  is  to  be 
regarded  as  commenced  when  the  amended  petition  was  filed,  we  say 
that  the  record  shows  that  the  action  was  commenced  on  the  eleventh 
day  of  March,  1873,  and  it  is  an  established  rule  that  an  amended  peti- 
tion relates  to  the  time  of  filing  of  the  original  petition,  and  speaks  as  of 

that  date.     Hurd  v.  Everett,  1  Paige,  124. 
*385    */.  P.  Usher  J  for  defendants  in  error.  Shoemaker,  Soott,  Price  and 
Price,  Perry,  Partridge,  Taylor,  Duffy,  Houts,  Richardson,  and 
Harrison. 

At  this  or  any  subsequent  stage  of  the  case,  none  of  the  parties  in 
whose  behalf  this  argument  is  made  are  shown  to  have  had  any  interest, 
directly  or  indirectl}^,  in  the  construction  of  the  Leavenworth  &  Atchi- 
son road.  True,  the  petition  speaks  of  Caldwell's  desire  and  intention 
to  bring  his  partners  in  the  other  enterprise  into  this,  but  he  had  no  au- 
thority to  bring  them  in,  for  it  is  not  allied  that  his  partnership  ex- 
tended to  any  such  thing,  and  there  is  no  averment  that  they  consented 
to  or  knew  anything  of  his  acts  or  representations,  or  that  they  ever 
profited"  by  the  enterprise,  or  united  with  him  in  any  way  in  carrying  it 
out. 

After  the  plaintiff  had  made  their  subscription,  as  they  say « the  terms 
and  conditions  of  which  are  not  set  out,  the  county  of  Leavenworth,  De- 
cember 26,  1868,  sold  and  traiurferred  its  $250,000  of  the  capital  stock  of 
the  first-named  cemipany  to  the  last-named  company,  and  on  the  same 
day  the  city  of  L^venworth,  in  like  manner,  $M  and  trammed  its  said 
stock.     There  had  been  an  act  passed  by  tlie  legislature  of  E[an8a8,  in 
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the  previous  March,  authorizing  the  sale  or  disposition  of  this  stock,  but 
not  specially  to  the  Leavenworth,  Atchison  &  Northwestern  Railway  Com- 
pany. Now,  it  must  be  understood  from  the  petition  that  the  expecta- 
tion of  plaintiffs  was  that  the  stock  would  be  donated  to  their  company; 
but  they  say  it  was  sold  to  their  company,  and  do  not  state  the  price. 
Their  expectations  were  not  met,  and  here  is  found  their  great  disap- 
pointment,— a  grand  difficulty  in  their  case.  The  statute  under  which 
they  were  organized  (Gen.  St.  c.  168,  §  11)  authorized  the  company  to 
purchase  such  personal  estate  as  the  purposes  of  the  corporation  should 
require;  also  to  take,  hold,  and  convey  such  personal  property  as  it  should 
be  requisite  for  such  corporation  to  acquire  in  order  to  obtain  or  secure 
the  payment  of  any  indebtedness  or  liability  due  to  or  belonging 
"^386  to  the  corpora^tion.  Such  were  its  general  powers.  It  is  not 
shown  by  this  petition  that  the  purposes  of  the  corporation  re- 
<iaired  the  purchase  of  this  stock,  or  that  it  was  purchased  to  secure  the 
payment  of  any  indebtedness  or  liability.  The  act  of  purchasing  was 
utera  w«8,  and  forbidden  by  law.  See  Green's  Brice,  XJltra  Vires,  95, 
sad  authorities  there  cited. 

By  section  47,  second  subdivision,  railroad  companies  are  authorized 
to  take  and  hold,  by  voluntary  grant,  real  estate  and  other  property,  to 
aid  them  in  the  construction,  maintenance,  and  accommodation  of  their 
railways.  It  was  under  this  statute  that  Garrison  and  the  plaintiffs  ex- 
pected that  the  stock  would  be  vested  in  the  company;  but,  if  it  had 
been  acquired  by  donation,  the  company  would  have  been  bound  to 
convert  it  in  aid  of  the  construction  of  its  road,  for  it  is  not  to  be  toler- 
ated in  this  state  that  one  railroad  company  can  lawfully  become  a  stock- 
holder in  another  railroad  company,  and  so  control  the  operation  and 
management  of  such  road.  Such  companies  may  consolidate  their  roads 
if  they  are  so  situated  as  to  become,  when  consolidated,  continuous  lines 
of  road;  but  it  is  against  public  policy  to  allow  consolidation  of  railroads, 
or  amalgamation  of  their  properties,  where  they  are  other  than  one  con- 
tinuous line. 

The  sale  of  this  stock  to  plaintiff'  company  was  void.  By  their  own 
showing,  the  ownership  of  the  stock  still  remains  in  the  city  and  county 
of  Leavenworth,  which  ought  to  be  gratifying  to  every  lover  of  justice; 
for,  if  the  disclosures  of  plaintiffs  are  half  true,  the  county  and  city  of 
Leavenworth  can,  by  the  assertion  of  their  rights,  relieve  themselves  in 
a  great  d^ree  of  the  dreadful  embarrassments  under  which  they  are  now 
laboring,  in  consequence  of  having  become  subscribers  to  the  stock. 

But  suppose,  as  is  alleged,  that  plaintiffs'  company  is  the  equitable 
owner  of  the  stock,  and,  further,  that  plaintiff  could  compel  the  com- 
pany, or  Wilson  and  Newman,  to  transfer  to  them  their  pro  rata  share, 
jet  neither  the  one  nor  the  other  can  or  could  maintain  a  suit  against 
the  Missouri  River  Railroad  Company,  or  any  of  the  defendants, 
*887  for  the  fhiuds  '''alleged  in  the  petition,  for  the  plain  reason  that 
Caldwell  and  his  associates,  as  shown  by  the  petition,  from  first 
to  last  professed  to  be  acting  for  themselves  in  acquiring  the  property 
mentioned,  and  not  for  the  Missouri  River  Company,  in  trust  or  otherwise. 
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The  coDtract  with  Caldwell  is  apparently  &ir  and  wdl  executed, — one 
that  he  could  not  repudiate  for  any  reason  set  up  in  the  petition.  Plain- 
tiffs, in  their  briefe,  say  the  contract  for  construction  was  void,  and  that, 
'4n  this  case,  there  was  no  contract  whatever  between  the  railroad  com* 
pany  and  the  copartnership,  but  an  agreement  by  the  directors  of  the 
company  with  themselves,  which  is  nothing."  Again,  they  say  "the 
action  does  not  undertake  to  avoid  a  contract,  but  to  enforce  a  tmst,^ 
etc.  This  conclusion  is  sought  to  be  maintained  upon  the  averment  that 
some  of  the  directors  were  secretly  interested  in  the  contract,  but,  though 
that  be  true,  it  does  not  make  the  contract  void.  At  the  utmost  it  was 
only  voidable.  If  it  had  proved  a  hard  contract  upon  Oaldwell,  he 
could  not  have  denied  its  validity.  The  contract  did  not  embrace  the 
Delaware  lands.  They  were  matter  of  after  consideration.  True,  by  the 
treaty,  the  intervention  of  the  company  was  necessary  to  enable  Caldwell 
to  get  the  land. 

The  question,  then,  comes  back,  was  the  oontract  to  construct  the 
road  void?  The  plaintifGs,  realizing  their  difficulty  in  this  particular, 
boldly  assert  that  it  was  absolutely  void,  not  voidable,  and  upon  that 
question  the  judgment  of  the  court  must  necessarily  be  pronounced;  for, 
if  it  was  not  void,  under  all  the  authorities  before  and  since  the  Code^ 
the  right  to  declare  the  contract  void  is  not  assignable.  That  the  plain- 
tiff's have  well  appreciated;  hence  their  bold  and  dashing  declaration 
that  the  contract  was  void.  The  defendants,  by  this  ai^ament  repre- 
sented, claim  that  the  contract  was  not  void;  that  for  all  that  is  shown 
in  the  petition  they  lawfully  united  their  fortunes  with  Caldwell  in  the 
construction  of  the  road;  and  that  these  collateral  volunteer  plaintiffs  have 
no  right  to  call  them  to  an  account;  that  the  very  fact  that  the 
*388  county  *and  city  retained  their  stock  for  some  time  after  the  con- 
struction of  the  road  before  sellii^,  necessarily  with  knowledge  of 
the  contract  with  Caldwell,  making  no  complaint,  and  then  sold  their 
stock,  ought  to  be  taken  as  an  affirmance  of  the  contract  by  the  dty 
and  county.  But  whether  or  not  there  was  no  remedy  for  the  county 
and  city,  or  any  other  stockholder,  except  by  a  direct  attack  upon  the 
contract,  and  the  right  to  make  such  attack  by  the  company,  or  any 
stockholder,  was  not  assignable.  By  universal  law,  contracts  voidable 
only  must  l3e  attacked  within  a  reasonable  time,  and  what  is  a  reason- 
able time  is  a  question  of  law  for  the  courts. 

To  avoid  this  principle  of  law  the  plaintifis  plead  i^oranoe.  Tn 
that  they  but  stultify  the  Missouri  River  Railroad  Company,  the  city 
and  county  of  Leavenworth,  which  were  the  main  stockholders,  and 
themselves.  It  was  known  to  the  directors,  other  than  Smith  and  Gru- 
ber,  lis  well  as  to  them,  what  the  contract  was.  There  is  no  pretense 
that  the  contract  with  Caldwell  was  concealed  from  anybody.'  It  was 
known  to  everybody  that  he  constructed  the  road  under  a  contract;  that 
he  was  not  a  volunteer.  The  treaty  under  which  the  lands  were  acquired 
was  a  matter  of  public  law,  of  which  the  city  and  county  were  charged 
with  notice.  It  is  in  vain  for  these  volunteer  plaintiffs  to  pretend  that  the 
city  aud  county  were  ignorant  that  these  lands  were  transferred  to  Oald- 
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wel}  by  authority  of  the  treaty.  Caldw^'ft'  patent  was  a  matter  of  pnb- 
lie  record,  bound  to  be  so  by  law.  If  he  obtained  the  lands  wrong- 
My,  the  city  and  county  were  charged  with  notice  of  it.  It  wks  a 
tiBinfiaition  in  open  day,  and  not  in  a  corner.  It  is  folly  to  deny  that 
everybody  interested  was  informed  of  it,  or  to  pretend  that  they*  were 
without  the  means  of  informatiori.  Oaldwell  obtained  the  lands  by  pat- 
ents, in  hostility  to  the  Missouri  River  Company,  with  his  own  means, 
and  those  patents  cannot  be  overthrown,  except  by  a  direct  prbceed- 
ing.  The  right  of  action  to  overthrow  the  patents,  and  to  de- 
*389  *clare  the  contract  for  construction  void,  is  not  assignable  by  stat- 
ute; and  if  assigned,  is,  by  common  law,  void*  2  Story,  E(j. 
Jur.  §  1040;  Norton  v.  Tuttle,  60  111.  180;  Prosser  v.  Edmonds,  1 
Younge&C.  826. 

The  contention  of  these  defendants,  then,  is  that  these  plaintiffs,  by 
their  own  showing,  are  not  entitled  to  the  fkvor  of  a  court  of  equity,  for 
it  is  manifefst  that  they  intended  to  do  the  very  things  for  which  they 
complain;  second j  that  the  'Leavenworth  &  Atchison  Company  was  not 
competent  or  authorized  to  purchase  and  become  the  holder  of  the  stock 
of  the  county  of  Leavenworth;  t/itrd,  that  said  county  and  city  are  still 
the  owners  of  the  stock,  for  all  that  is  shown  in  the  petition;  fourthyihkt 
the  right  of  action,  if  any,  the  county  and  city  had  against  tiie  defend- 
ants was  not  assignable  in  any  way  or  manner  whatsoever. 

But  if  the  foregoing  positions  are  not  well  taken,  there  is  yet  a  faUl 
objection  to  the  petition,  tak^i  by  the  first  and  second  causes  of  d^ 
murrer,  that  the  complainants  have  not  the  capacity  to  sue. 

The  action  is  founded  upon  averments  that  Caldwell  and  his.  co-defend- 
ants defrauded  the  Missouri  River  Railroad  Company,  and  that  he  and 
they  ought  to  restore  to  that  company  the  money,  bonds,  lands^  and 
other  assets  which  he  and  they  received  by  reason  of  the  frauds  practiced. 

If  the  allegations  in  the  petition  are  true,  the  company,  or  one  of  its 
stockholders,  for  the  benefit  of  the  company,  if  the  company  should',  for 
any  improper  reason,  refuse  to  sue,  as  decided  in  the  case  of  Dodge  V. 
Woolsey,  18  How.  381,  could  maintain  a  suit  to  compel  the  defendants 
to  restore  to  the  company  its  property  so  fraudulently  obtained.  Biit  in 
this  case  it  will  be  seen  that  the  plaintiffs  are  an  immeasurable  distance 
from  the  position  they  should  occupy  in  order  to  maintain  the  suit.  They 
are  not  stockholders  in  the  Missouri  River  Railroad  Company,  and,  though 
they  are  stockholders  in  the  Leavenworth  &  Atchison  Company,  yet  that 
company  is  not  a  stockholder  in  the  Missouri  River  Railroad  Com- 
*390  pany.  They  are  two  or  three  removes  from  the  position  *which 
they  should  occupy  to  maintain  this  suit,  and  iJiough  they  say 
that  Wilson  and  Newman  hold  the  stock  in  trust  for  the  company,  say 
yet  they  have  no  prayer  that  the  stock  be  transferred  by  Newman  and 
Wilson  to  the  company,  and  if  they  had,  that  company  could  not  main- 
tain this  suit  until  the  stock  was  thus  transferred. 

The  decision  of  Judge  Bla^tchford,  in  the  suit  of  Heath  v.  Brie  Rail- 
way Company,  8  Blatchf.  347,  cited  by  plaintiffs  as  authority,  iis  'di- 
rectly in  point  upon  this  last  proposition.     It  is  doubtless  sound  law. 
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and  upon  that  full  relianoe  is  plaoed  to  sustaiii  the  judgment  of  the  dis- 
trict  court. 

Clough  JeWhealy  for  such  defendants  in  error  as  have  been  served 
with  process  in  error  herein,  or  for  whcnn  service  has  been  waived  in  this 
court. 

We  claim  that  plaintiffs  have  not,  as  stockholders  of  a  pretended 
stockholder  of  the  Missouri  River  Railroad  Company,  a  right  to  main- 
tain this  action  as  a  stockholder  of  the  Missouri  River  Railroad  Com- 
pany, and  that  they  do  not  state  a  cause  of  action  of  which  they  can  be 
heard  to  complain. 

As  we  read  it,  there  is  nothing  in  the  petition  showing  a  transfer  Irom 
the  city  and  county  of  any  supposed  cause  of  action  in  their  &vor 
against  any  of  the  defendants;  and  we  do  not  understand  plaintiffs  to 
pretend  that  any  cause  of  action  has  accrued  against  any  of  the  defend- 
ants since  the  city  and  county  transferred  their  stock  to  the  Leaven- 
worth, Atchison  &  Northwestern  Railroad  Company.  And  further, 
even  if  the  city  and  county  had  pretended  to  transfer  to  that  company 
any  supposed  cause  of  action  for  relief  on  the  ground  of  fraud,  we  daim 
that  such  transfer  would  have  been  void.  Gray  v.  Ulrich,  8  Kan.  112> 
122;  Norton  v.Tuttle,  60  111.  130;  Gage  v.Gki^e,  9  Fost.  588;  Crocker 
V.  Bellangee,  6  Wis.  645;  Edmunds  v.  Hildreth,  16  111.  214;  Easley  v. 
KeJlom,  14  Wall.  279;  County  of  Knox  v.  McComb,  19  Ohio  St.  821; 
Carraichael  V.  Bodfish,  32  Iowa,  420;  Thomas  v.  Mitchell,  27  Wis.  414; 
Chamberlain  v.  Dempsey,  36  N.  Y.  144,  148,  149;  Williams  v.  TUt, 
Id.  319;  Ohio  &  M.  R.  Co.  v.  Kasson,  37  N.  Y.  218.  The  I.«aven- 
worth,  Atchison  &  Northwestern  Railroad  Company  could  not,  nor  can 
any  stockholder  thereof,  maintain  any  action  because  of  the  alleged 
*391  fraud,  even  if  the  Missouri  *River  Railroad  Company  or  the  cit>^ 
and  county  could  have  done  so  (which  we  deny)  before  they  so 
transferred  their  stock. 

If  we  understand  it  right,  there  is  nothing  in  the  petition  indicating  a 
lack  of  knowledge  or  want  of  information  on  the  part  of  the  Missouri 
River  Railroad  Company,  or  its  officers  and  agents,  of  any  allied  fraud 
or  pretended  fraudulent  transactions,  from  the  lime  of  the  supposed 
ccmimencement  thereof. 

If  there  is,  or  ever  was,  any  cause  of  action  in  favor  of  any  party,  be- 
cause of  any  alleged  wrongful  act  on  the  part  of,  or  committed  by,  any 
of  the  defendants,  such  cause  and  causes  of  action  are  causes  of  action  in 
lavor  of  the  Missouri  River  Railroad  Company  only.  Of  course,  a  stock- 
holder, as  such,  can  prosecute  such  a  suit  as  this,  if  at  all,  merely  for 
the  benefit  of  the  corporation.  A  stockholder  of  the  Missouri  River  Rail- 
road Company,  as  such,  has  no  cause  of  action  for  anything  stated  in  the 
petition.  In  any  event,  he  can  only  seek  an  enforcement  of  a  supposed 
remedy  of  the  corporation  for  it  as  its  cause  of  action.  The  petition  does 
not  state  facts  sufficient  to  authorize  plaintiffs  to  maintain  the  action,  an<l 
would  not  even  if  they  were  stockholders  in  the  Missouri  River  Railro:  d 
Company.  Cogswell  v.  Bull,  89  Cal.  320;  Gardner  v.  Boston  Theatre, 
104  Mass.  378;  Smith  v.  Hurd,  12  Meto.  884,  885;  Samuel  v.  HoUsr 
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day,  1  Woolw.  401,  418,  419^  420;  Port  Clinton  R.  Co.  v.  Cleveland  & 
r.  R.  Co.,  13  Ohio  St.  544;  Abbott  v.  Merriam,  8  Cush.  590;  Alien  v. 
Curtis,  26  Conn.  456;  People  v.  State  Treasurer^  24  Mich.  469. 

Counsel  also  argued  that  the  alleged  frauds  had  been  so  long  waived 
and  acquiesced  in  as  to  bar  the  plaintiffs  from  the  prosecution  of  their 
suit,  irrespective  of  any  statute  of  limitations,  citing  Pirkins  v.  Rudolph, 
36  111.  806;  Cox  v.  Montgomery,  Id.  396;  Fisher  v.  Boody,  1  Curt.  C. 
C.  206;  Carr  v.  Hilton,  Id.  390;  Kingsley  v.  Wallis,  14  Me.  57;  Bruce 
v.  Davenport,  42*  N.  Y.  472;  Wilbur  v.  Flood,  16  Mich.  40;  Vea2de  v. 
Williams,  3  Story,  611, 629;  Peabody  v.  Flint,  6  Allen,  52-57;  Tash  v. 
Adams,  10  Cush.  252,  253;  Fuller  v.  Melrose,  1  Allen,  166;  Kingsley  v. 
WaUis,  14  Me.  67;  1  Story,  Eq.  (9th  Ed.)§  1520,  note  1,  p.  734;  Ed- 
munds  v.  Hildreth,  16  111.  216.  And  that  the  action  is  barred  by  the 
statute,  citing  Main  v.  Payne,  17  Kan.  612;  Young  v.  WhittenhaU,  15 
Kan.  579;  also  Crook  v.  Glenn,  30  Md.  55;  Wych  v.  East  India  Co.,  8 

P.  Wms.  309,  310. 
*392    Counsel  contended  further  that,  to  make  a  good  petition,  '^t  was 

not  only  necessary  for  plaintiffs  to  have  alleged  that  the  Missouri 
River  Railroad  Company  did  not  discover  such  alleged  fraud  until  within 
two  years  before  suit  was  brought,  but  it  was  necessary  for  them  to  all^e 
and  state  facts  sufficient  to  show  why  the  Missouri  River  Railroad  Com- 
pany did  not,  and  why  they  and  the  Leavenworth,  Atchison  &  North- 
western Railroad  Company  did  not,  sooner  discover  the  alleged  fraud, 
and  to  give  and  show  sufficient  reasons  why  they,  the  plaintiffs  them- 
selves, and  said  Leavenworth,  Atchison  &  Northwestern  Railroad  Com- 
pany, and  the  city  and  the  county  of  Leavenworth,  and  said  Missouri 
River  Railroad  Company,  could  not,  with  reasonable  care  and  diligence, 
have  sooner  discovered  the  allied  fraud.  This,  because  reasonable  op- 
portunity to  discover  is  equivalent  to  knowledge,  notice,  etc.,  in  such 
cases.  Steams  v.  Page,  7  How.  829;  The  Belfast  v.  Boone,  41  Ala. 
68,  69;  Parks  v.  Evansville,  I.  &  C.  S.  L.  R.  Co.,  23  Ind.  568;  Sieve- 
king  V.  Litder,  31  Ind.  14,  18;  Patten  v.  Stewart,  24  Ind.  339;  Bowen 
V.  Schuler,  41  111.  195;  Akerly  v.  Vilas,  21  Wis.  88;  Williams  v. 
Ketchum,  Id.  432;  Parks  v.  Evansville,  I.  &  C.  S.  L.  R.  Co.,  23  Ind. 
568.  And,  in  this  connection,  see  the  cases  above  cited  about  lapse  of 
time,  and  also  Famam  v.  Brooks,  9  Pick.  213;  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90,  114;  Hawley  v.  &amer,  4  Cow.  718;  Ang.  Lim.  (5th 
Ed.)  p.  191,  §§  188,  190,  and  note  1;  Id.  §  187,  and  notes;  Id.  § 
185,  and  notes,  and  c.  18.  And,  in  the  same  connection,  and  as  sup- 
porting the  same  proposition,  as  to  the  effect  or  means  of  acquiring 
knowledge,  etc.,  see  Rogers  v.  Place,  29  Ind.  580;  Broom,  L^.  Max. 
609^613;  Moore  v.  Turbeville,  2  Bibb,  602;  Chit.  Cont.  761;  Salem 
India  Rubber  Co.  v.  Adams,  23  Pick.  256;  ConnersviUe  v.  Wadleigb, 
7  Blackf.  102;  McDaniel  v.  Strohecker,  19  Ga.  432;  Cameron  v.  Fowler, 
5  Hill,  808;  Lewis  v.  Jones,  4  Bam.  &C.  512;  Saunders  v.  Hatterman, 
2  Ired.  32;  Foley  v.  Cowgill,  5  Blackf.  18;  Bilbie  v.  Lumley,  2  Bast, 
469;  Fanar  v.  Alston,  1  Dev.  69;  Chit.  Cont.  (10th  Amer.  Ed.)  761, 
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note  p;  The  Belfast  v.  Boone,  41  Ala.  69;  1  Story,  Eq.  8  200a;  Birds- 
eye  V.  Frost,  34  Barb.  867. 

And,  now,  as  to  when  the  action  was  commenced,  we  daim  that  the 
action  as  to  the  supposed  causes  of  action  in  the  amended  petition  stated 
was  commenced  on,  and  not  before,  the  fourteenth  day  of  Jmie,  1875,  the 
day  the  amended  petition  was  filed.  On  page  74  of  the  record  it  is 
stated  that  plaintiffs,  on  the  fourteenth  of  June,  1876,  withdrew  their 
petition,  and  then  filed  their  amended  petition.  The  old,  or  first,  peti- 
tion is  gone, — ^taken  from  the  court  by  plaintiffs  themsdves.  So 
*393  far  as  consent  of  defendants  is  concerned  they  doubtless  would  *now 
consent  to  the  withdrawal  of  the  suit  altogether.  There  is  nothing 
to  show  what  was  stated  in  the  said  withdrawn  petition.  We  submit 
there  can  be  no  presumptions  in  relation  to  that  matter,  and  that  the  suit 
was  commenced  on,  and  not  before,  the  fourteenth  day  of  June,  1875, 
as  to  and  so  far  as  any  question  of  statute  of  limitations  is  concerned. 
In  this  connection  see  Toby  v.  Allen,  3  Kan.  *412,  *414;  Hiatt  v.  Aold, 
11  Kan.  *176,  184,  and  cases  there  cited.  See,  also,  Holmes  v.  Trout, 
7  Pet.  171;  Hall  v.  Ridgely,  33  Md.  308;  Miller  v.  Mclntyre,  6  Pet. 
61;  Woodward  v.  Ware,  37  Me.  563;  Brown  v.  Goolsby,  34  Miss.  437; 
Wann  v.  Pattengale,  14  Pa.  St.  314;  Magaw  v.  Qark,  6  Watts.  528; 
Dudley  v.  Price,  10  B.  Mon.  84;  Richmond  v.  Vanhook,  8  Ired.  Eq. 
585;  Pickens  v.  Oliver,  29  Ala.  528;  S.  C.  32  Ala.  626;  Leaird  v. 
Moore,  27  Ala.  326;  Friend  v.  Oliver,  Id.  532;  Eckford  v.  DeKay,  6 
Paige,  565;  Lagow  v.  Neilson,  10  Ind.  184. 

On  the  seventh  of  February,  1876,  the  Leavenworth,  Atchison  & 
Northwestern  Railroad  Company,  the  Missouri  River  Railroad  Company, 
Leonard  T.  Smith,  Alexander  Caldwell,  Lucien  Scott,  Levi  Wilson, 
William  A.  Martin,  C.  B.  Brace,  M.  H.  Insley,  H.  L.  Newman,  Paul 
E.  Havens,  Oliver  A.  Hart,  Charles  R.  Peck,  Daniel  R.  Oarrison  and 
John  A.  Stewart,  by  their  attorney,  entered  their  appearance  in  this 
pcoceeding  in  error,  as  shown  at  the  end  of  the  transcript;  but,  as  we 
understand  it,  the  other  defendants  in  error  have  not  entered  their  ap- 
pearance herein,  nor  has  service  of  a  summons  in  error  been  had  on 
them;  and  therefore  we  submit  the  court  cannot  now  hear  this  case,  and 
should  dismiss  it,  and  we  move  the  court  to  dismiss  it  for  that  reason. 
Seitz  V.  Union  Pac.  Ry.  Co.,  16  Kan.  139;  Ex  parte  Polster,  10  Kan, 
*204;  Ferguson  v.  Smith,  Id.  *394;  Williams  v.  Bank  of  U.  8.,  11 
Wheat.  414;  Smetters  v.  Rainey,  13  Ohio  St.  568;  Pope  v.  Latham,  1 
Ark.  73-78;  Fotterall  v.  Floyd,  6  Serg.  &  R.  315;  Branch  Bank  v.  Mo- 
Collum,  20  Ala.  280;  Henderson  v.  Wilson,  4  Smedes  &  M.  732;  Preira 
V.  Silva,  Id.  735;  Smetters  v.  Rainey,  mpra;  Swift  v.  Hill,  1  Por- 
ter, 277;  Union  Bank  v.  Stafford,  12  How.  337;  Phelps  v-  Ellsworth,  3 
Day,  144;  Stevens  v.  Stevens,  2  Dana,  428. 

HoRTON,  C.  J.  The  first  and  most  important  inquiry  in  this  case  is 
whether,  upon  the  allegations  of  the  amended  petition,  the  contract  made 
by  Len.  T.  Smith,  in  the  name  of  the  Missouri  River  Railroad  Company, 
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with  A.  CftMwell,  lbr;the  oonstrulGtioQ  of  the  railroad  of  fhftt  company 
from  Wjandotte  to  Lea.venworth,  was  fraudulent  and  void.  If 
*394  fraud*ulent  and  void,  the  next  inquiry  is,  are  the  plaintiffs,  who 
are  stockholders  in  the  Leavenworth,  Atchison  &  Northwestern 
Railroad  Company,  in  a  position  to  maintain  this  suit?  In  answering 
and  passing  u^  these  i^uiries,  and  matters  incident  thereto,  we  wiU 
consider  whether  the  petition  states  facts  sufScient  to  authorize  the  plain- 
tiffs to  maintain  their  action,  and,  also,  all  the  material  points  presented 
in  the  arguments  of  counsel. 

The  all^;ations  of  the  petition,  in  relation  to  the  alleged  fraudulent 
contract  for  the  construction  of  the  railroad  of  the  Missouri  River  Rail- 
road Company,  are  substantially  as  follows:    The  capital  stock  of  the 
company  was  originally  only  $200,000.     On  May  13,  1866,  the' stock 
was  increased  to  $1,000,000.     To  the  original  capital  stock  there  was 
9ubscribed  on  or  about  April  6, 1865,  the  sum  of  $48,500.     Of  this  sum, 
$970  was  paid  at  the  time,  and  nothing  has  ever  been  paid  thereon  since. 
In  May,  1865,  the  city  of  Leavenworth,  under  authority  of  law,  sub- 
scribed $250,000  to  the  stock  of  the  company,  and,  in  June  following, 
issued  $250,000  in  bonds,  paid  its  subscription,  and  received  its  certifi- 
cate of  stock.     In  July,  1865,  the  county  of  I-ieaven worth,  under  like 
authority,  subscribed  $250,000  more  to  the  stock  of  the  company,  issued 
1250,000  of  its  bonds,  paid  the  subscription,  and  received  its  stock  cer- 
tificates.    After  the  city  tmd  county  had  paid  for  their  stock,  an  asso- 
ciation, composed  of  Thomas  A.  Scott  and  fourteen  other  persons,  agreed 
among  themselves,  if  they  could  complete  the  arrangements,  to  build  the 
road  on  the  following  terms,  viz. :   For  the  bonds  issued  by  the  county 
and  city  of  Leavenworth  in  payment  of  their  stock,  being  $500,000  in 
all,  if  $300,000  of  these  were  cashed  at  par  by  citizens  of  Leavenworth, 
for  $700,000  in  stock  of  the  railroad  company,  and  $500,000  in  bonds 
of  the  company.     The  road,  when  completed,  was  to  be  leased  to  the 
Missouri  Pacific  Company,  most  of  whose  officers  and  directors,  with  other 
officers  of  prominent  railroads,  were  engaged  in  this  association  or  co- 
partnership. 
*395    In  pursuance  of  this  agreement  with  each  other,  *Thomas  A. 
Scott  and  A.  Caldwell  appeared  before  the  board  of  directors,  two 
of  whom  were  members  of  the  said  association,  and  offered  on  behalf  of 
themselves  and  their  associates,  whose  names  were  concealed,  to  build 
the  road  on  the  terms  above  stated,  and  as  agreed  upon  among  the  co- 
partners.    At  the  meeting  only  a  bare  quorum  was  present,  and  two  of 
the  quorum.  Smith  and  Gruber,  were  president  and  treasurer  of  the  com- 
pany, and,  at  the  same  time,  members  of  the  partnership  seeking  to  ob- 
tain a  contract  to  build  the  road,  and  among  the  concealed  associates  for 
whom  Scott  and  Caldwell  made  the  proposal.     The  board  of  directors  at 
Baid  meeting  referred  the  matter  to  Smith,  the  presid^it  and  a  member 
of  the  partnership,  and  authorized  him  to  make  a  contract  for  building 
the  road.     To  conceal  the  nature  of  the  transaction,  it  was  agreed  among 
the  partners  that  the  contract  should  be  in  the  name  of  A.  Caldwell,  but 
that  the  others  should  be  secret  partn^s  with  him,  and  their  interest 
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concealed  from  public  knowledge.  The  name  ^A.  OaldweU"  was  nsed 
for  the  firm;  and  in  that  name  the  contract,  as  originally  talked  over 
among  the  partners,  and  as  agreed  upon  by  them,  was  executed  on  the  part 
of  the  partners  with  Smith,  also  one  of  ibe  partners,  but  acting  as  presi- 
dent and  agent  of  the  railroad  company.  To  conceal  the  character  of 
the  transaction,  Caldwell  transferred  the  contract  to  D.  R.  Garrison  & 
Co.,  and  under  the  latter  name  the  work  was  done.  This  transfer  was 
merely  colorable;  the  work  was  performed,  expenses  paid,  and  profits 
divided  by  Caldwell  and  his  partners.  D.  R.  Grarrison  &  Co.  repre- 
sented Caldwell  and  his  associates.  Before  anything  had  been  done  in 
performance  of  the  contract  on  the  part  of  the  partners,  $700,000  in  stock 
of  the  company  was  issued  to  Caldwell  and  his  associates  without  other 
consideration  than  said  contract.  Of  this  stock,  $200,000  was  in  excess 
of  the  capital  stock  of  the  company,  as  $500,000  of  stock  had  been  is- 
sued previously  to  Leavenworth  county  and  city,  and  the  capital  stock 

was  only  $1,000,000.     This  stock  was  issued  prior  to  the  Janu- 
*396     *ary  election  of  1866,  and  at  that  election  was  voted  on.     At 

this  election,  Thomas  A.  Scott,  Alexander  Caldwell,  Len.  T. 
Smith,  E.  H.  Gruber,  Daniel  R.  Garrison,  Charles  H.  Peck,  Oliver  A. 
Hart,  and  Thomas  L.  Price,  members  of  said  copartnership,  and  all  in- 
terested in  said  contract,  together  with  Charles  N.  Palmer,  Alexander 
McDonald  and  M.  S.  Grant,  were  elected  directors  of  the  corporation. 
L.  T.  Smith  was  re-elected  president,  and  E.  H.  Gruber  elected  secretary. 
About  January  1,  1866,  before  the  work  of  construction  had  been 
commenced,  the  bonds  of  the  company,  to  the  amount  of  $500,000, 
were  issued  to  Caldwell  and  his  partners,  secured  by  a  first  mortgage  on 
the  road  and  all  the  property  of  the  company  on  hand  or  to  be  acquired, 
Caldwell  being  the  trustee  in  the  mortgage.  After  the  copartnership  had 
thus  obtained  control  of  the  corporation,  and  had  within  its  members 
a  majority  of  the  directors,  the  construction  of  the  railroad  between 
Wyandotte  and  Leavenworth  was  commenced,  and  a  road  about  nine- 
teen miles  in  length  built,  at  a  cost  not  exceeding  $500,000.  Not  in-. 
eluding  the  value  of  $700,000  of  the  stock  of  the  corporation, issued  to 
the  partners,  the  members  of  this  copartnership,  without  the  use  of  any 
means  of  their  own  other  than  that  gathered  by  their  arts  from  the  city 
and  county  of  Leavenworth  and  the  corporation,  realized  over  $400,000 
in  their  construction  of  the  road.  With  $250,000  of  this  money  they 
paid  for  92,598.33  acres  of  land,  worth  $14  per  acre,  known  as  the 
"Delaware  Diminished  Reserve,"  which  lands,  under  a  treaty  ratified 
August  10,  1866,  the  said  railroad  corporation  had  the  precedent  right 
to  purchase  at  $2.50  per  acre.  The  president  of  the  corporation,  with 
intent  to  deprive  his  company  of  the  benefits  to  accrue  from  completing 
the  purchase  of  said  lands,  and  fraudulently  to  obtain  the  same  for  the 
partnership,  made  a  conveyance  of  these  lands  to  Caldwell,  in  the  name 
of  his  corporation,  without  consideration,  and  as  such  president  induced 

the  secretary  of  the  interior  to  issue  the  patent  for  them  to  Oald- 
*397     well.     The  sum  *of  $165,000,  arising  from  the  sale  of  some 

8,000  acres  of  these  lands,  was  divided  among  the  original  part- 
ners, and  the  balance  of  the  land  disposed  of  among  the  same  peraons. 
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It  is  further  alleged  in  the  petition  that  after  the  said  partnership  was 
formed,  and  before  the  execution  of  the  contract  for  the  construction  of 
the  road,  certain  persons,  who  were  responsible  and  able  to  give  good 
secarity  for  the  performance  of  their  contract,  made  an  offer  in  writing 
to  the  president  and  treasurer  of  the  corporation  to  do  the  clearing, 
grabbing,  grading,  masonry,  and  track-laying  of  the  entire  road,  and 
far^ish  materials  therefor,  for  $300,000;  had  this  been  done,  the  whole 
cost  of  the  road  would  not  have  exceeded  $18,000  per  mile;  that  the 
said  partnership  was  formed  and  the  construction  contract  made  with  the 
intent  of  the  members  of  the  firm,  who  were  officers  and  directors  of  the 
corporation,  and  of  such  as  immediately  afterwards  became  directors 
and  officers  of  the  corporation,  and  of  those  jointly  interested  with  them 
in  the  contract,  to  depreciate  and  render  valueless  the  stock  owned  by 
Leavenworth  county  and  city,  to  defraud  said  stockholders  of  their  prop- 
erty, and  to  acquire  for  the  partners  so  associated  together  the  control  ot 
the  corporation  and  all  its  effects;  that  the  more  favorable  proposals 
from  other  parties  were  rejected,  and  the  terms  of  the  contract,  so  un- 
favorable to  the  corporation,  agreed  upon  to  defraud  the  latter,  and 
carry  out  the  purposes  and  plans  of  the  conspirators. 

In  view  of  tiiese  statements,  we  can  arrive  at  no  other  rational  conclu- 
sion than  that  the  said  contract,  executed  by  Smith,  on  the  part  of  the 
Missouri  River  Railroad  Company,  and  A.  Caldwell,  for  himself  and 
his  partners,  was  a  gross  fraud  upon  that  corporation,  and  upon  its  stock- 
holders who  were  not  interested  in. the  contract.  This  contract  was  se- 
cured through  the  votes  and  influence  of  members  of  the  directory,  who 
were  directly  interested  in  the  procurement  of  such  contract.  And  the 
president  of  the  corporation,  in  executing  the  same,  while  nominally 
representing  the  corporation,  was  really  acting  adverse  to  its  in- 
*398  terests  and  the  interests  *of  its  stockholders,  and  in  the  promo- 
tion of  gain  to  himself  and  his  copartners.  The  elementary  text- 
books .of  authority  on  the  subject  of  corporations  lay  down  the  rule  that 
the  fiduciary  character  of  directors  is  such  that  the  law  will  not  permit 
them  to  manage  the  affairs  of  the  corporation  for  their  personal  and  pri- 
vate advantage,  when  their  duty  would  require  them  to  work  for,  and  use 
reasonable. efforts  for,  the  general  interests  of  the  corporation  and  its 
stockholders  and  creditors.  The  directors  are  the  primary  agents  of  the 
corporation,  and  this  relation  requires  of  them  the  highest  and  most  scru- 
pulous p^ood  faith  in  their  transactions  for  the  corporation;  and  the  gen- 
eral rule  that  no  trustee  can  derive  any  benefit  from  dealing  with  these 
funds,  of  which  he  is  a  trustee,  applies  with  still  greater  force  to  the  state 
of  things  in  which  the  interest  of  the  trustee  deprives  the  corporation  of 
the  benefit  of  his  advice  and  assistance.  Courts  of  equity  always  regard 
with  great  jealousy  the  contracts  made  between  directors  and  the  corpo- 
ration, and,  as  a  general  rule,  such  contracts  are  voidable  at  the  instance 
of  the  corporation  or  stookhclders.  This  doctrine  applies  whether  the 
directors  are  a  party  to  the  contract  in  its  inception,  or  whether  they  sub- 
sequently acquire  an  interest  in  it.  As  directors  cannot  acquire  an  in- 
te/esi,  directly  or  indirectly,  adverse  to  the  corporation,  if  they, 
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ad^ai^tsage  of  thqir  knowledge  and  position,  make  ev^  an  advantageoiu 
bargain  ill  the  purchase  of  claims  against  the  corporation,  the  profits 
thus  made  will  be  treated  as  held  in  trust  for  the  company.  Field,  Corp. 
§§  174,  175, 396, 397;  Hale  v.  Bridge  Co.,  8  Kan.  *466.  In  conclusion 
upon  this  point,  applying  to  the  allegations  of  the  petition  the  law  as 
above  stated,  holding  the  contract  void,  we  may  very  appropriately  adopt 
the  language  of  Mr.  Justice  Miller,  in  the  case  of  Wardell  v.  Union 
Pac.  R.  Co.,  5  Cent.  Law  J.  527:  ''The  corporation  is  represented  by  an 
agent,  who  controls  both  sides  of  the  contract,  and  whose  interest  is  in 
every  way  against  his  principal,  and  in  his  own  favor.  *  *  * 
*399  While  *the  glaring  evU  of  this  thing  may  be  obscured  by  usLog 
the  name  of  the  corporation  as  one  party,  and  that  of  individuals 
having  no  connection  with  the  corporation  as  the  other  party,  the  dan- 
ger that  selfish  greed  will  make  for  the  agents  of  the  corporation  a 
contrtrct  of  which  they  will  reap  the  advantage,  and  in  which  the  cor- 
poration will  suffer  all  the  losses,  ia  only  increased  by  the  teyct  that  the 
names  of  the  parties  really  interested  do  not  appear  in  the  transaction." 
In  this  connection  we  may  properly  remark  that  if  persons  other  than 
directors  and  officers  of  the  corporation  participated  with  them  in  their 
fraudulent  and  ill^al  transactions,  with  full  knowledge  of  all  the  £EU3ts, 
as  is  alleged,  they. are  equally  liable  with  the  faithless  agents  and  offi- 
cers. ''In  the  discovery  of  frauds,  and  in  furnishing  remedies  to  par- 
ties defrauded,  equity  holds  all  parties  to  their  just  responsibility,  fol- 
lowing trust  property  into  the  hands  of  remote  grantees  and  purchasers, 
who  have  taken  it  with  notice  of  a  trust,  in  order  to  subject  it  to  the 
trust.     Peabody  v.  Flint,  6  Allen,  52. 

We  come  next  to  the  inquiry  whether  the  plaintifis  are  in  position  to 
maintain  this  suit.  Counsel  contend  that  the  Leavenworth,  Atchison  & 
Northwestern  Railroad  Company  was  not  competent  or  authorized  to 
purchase  and  become  the  holder  of  the  stock  of  the  county  and  city  of 
Leavenworth,  and  that  the  county  and  city  are  still  the  owners. of  the 
Stock  originally  issued  by  the  Missouri  River  Railroad  Company  for  the 
bonds  of  said  county  and  city.  The  amended  petition  shows  that  the 
Leavenworth,  Atchison  &  Northwestern  Railroad  Company  was  incorpo- 
rated in  1868  to  build  a  railroad  from  Leavenworth  to  Atchison,  and 
thence  north-west.  The  capital  stock  was  first  fixed  at  $500,000,  and 
afterwards  increased  to  $600,000.  On  December  26, 1868,  Leavenworth 
county,  pursuant  to  a  vote  authorizing  the  transfer,  sold  and  transferred 
its  $250,000  of  stock  in  the  Missouri  River  Railroad  Company  to  the  Leav- 
enworth, Atchison  &  Northwestern  Railroad  Company,  and  on  the  same 
day,  and  by  like  authority,  the  city  of  Leavoiworth  made  a  sim- 
*400  ilar  "'"disposition  of  its  $250,000  of  stock  in  the  Missouri  River  Bail- 
road  Company.  There  had  be^i  an  act  passed  by  thelegislature  of 
the  state,  in  the  previous  .March,  authorizing  the  sale  or  disposition  of 
this  stock.  The  statute  under  which  the  LeaveDworth,  Atchison  k 
Northwestern  Railroad  Company  organized,  authorized  the  oorpoiation 
to  hold. and  purchase  *  *  *  such  real  and  personal  estate  as  the 
|)Urposes  of  the.  oompany  required.     Chtipt^r  23,  QeH.  St.    And  section 
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if)  stibdi Vision  2,  o^  the  same  chiaptery  further  empowered  fhe  obrpord;- 
fioD  to  take  and  hold  )3u^h  yblunta^  grants  of  real  estate  and  other  per- 
sonal prop^y  as  should  be  made  to  it  to  aid  the  oonstruotion,  main- 
tenance, and  accommodation  of  its  railway. 

In  view  of  these  powers  so  conferred  by  law,  the  act  of  purchasing  said 
stock  by  the  Leavenworth,  Atchison  <fe  Northwestern  Railroad  Company 
of  the  county  and  city  of*  Leavenworth  was  not  ultra  viree.  While  it  is 
not  shown  by  the  petition  that  the  purchase  of  this  stock  was  necessary 
for  tliB  purposes  of  the  corporation,  in  the  absence  of  any  statement  to 
the  contrary,  we  are  to  presume  the  company  was  acting  within  the  terms 
of  its  authority  and  power.  The  statute  permitted  the  corporation,  un- 
der some  circumstances,  to  purchase  and  obtain  various  kinds  of  prop- 
erty, and  in  the  absence  of  any  motion  to  make  the  petition  more  defi- 
nite and  certain ,  we  must  assume  the  purchase  was  Intimate  and  proper ; 
but  we  do  not  by  any  means  intimate  that  the  corporation  had  the  right 
to  buy -the  stock  as  an  investment,  or  for  purposes  not  connected  directly 
with  the  use  of  the  road.  .  The  attempt  to  construe  the  language  of  sub- 
division 2  of  said  section  47,  as  authorizing  the  corporation  to  take  and 
hold  only  such  real  and  other  property  as  the  company  might  obtain 
without  consideration,  is  an  efiFort  to  give  a  forced  and  strained  construo- 
tionto  the  words  of  the  statute,  contrary  to  the  well-defined  meaning  of 
"voluntary  grants."  Nor  is  the  argument  tenable  that  the  Leavenworth, 
Atchison  &  Northwestern  Railroad  Company  could  not  lawfully  be- 
*401  come  a  stockholder  in  the  Missouri  River  Railroad  "HDompany,  as 
such  an  act  would  be  contrary  to  public  policy.  The  Missouri 
River  Railroad  runs  from  Wyandotte  to  Leavenworth,  and  the  Leavenworth, 
Atchison  &  Northwestern  Railroad  from  Leavenworth  to  Atchison, — the 
two  roads  oormecting  at  Leavenworth.  Neither  the  interests  of  the  pub- 
lic, nor  the  interests  of  the  companies,  would  be  sacrificed  or  prejudiced, 
necessarily,  if  the  roads  were  operated  under  one  management,  or  if  the 
tw6  companies  were  consolidated  upon  equitable  terms,  so  as  to  have  a 
continuous  line  of  railroad  from  Atchison  to  Wyandotte.  That  the  law- 
makers of  the  state  apprehended  no  such  danger  to  the  public  as  claimed 
by  counsel  from  such  an  act,  is  apparent  from  the  legislation  of  1870  and 
1873,  permitting  the  consolidation  of  railroad  companies,  and  empower- 
ing such  companies  to  purchase  and  hold  stock  in  connecting  corpora- 
tions.    Laws  1870,  c.  92,  §  1 ;  Laws  1873,  c.  105,  §  1. 

Another  objection  is  made  to  the  right  of  the  plaintiffs  to  maintain  this 
suit,  on  the  ground  that,  although  they  are  stockholders  in  the  Leaven- 
worth, Atchison  &  Northwestern  Railroad'  Company,  that  company  is 
not  a  stockholder  in  the  Missouri  River  Railroad  Company,  because, 
after  the  Leavenworth,  Atchison  &  Northwestern  Railroad  Company  had 
purchased  the  stock  of  Leavenworth  county  and  city  in-  the  Missoaii 
River  Railroad  Company,  the  certificates  thereof  were  canceled,  and 
new  certificates  issued  in  their  place  to  Lucien  Scott  for  $250;000.  and 
H.  L.  Newman  for  the  other  $250,000,  as  trustees;  and  it  is  urj^ed  that 
the  action  should  be  against  Scott  and  NeWman  for  a  division  of  the 
btock;  or  a  transfer  of  the  same  back  to  the  Leaveti worth,  Atehis6n  A 
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Nortliwestem  Railroad  Copipany^  Now,  aa  the  aUegations  ohar^  that 
the  stock  was  fraudulently  surrendered  to  the  president  and  directon 
of  the  Missouri  River  Railroad  Ck>mpany  by  Oaldwell  and  his  associ- 
ates, and  new  certificates  issued  to  said  Scott  and  Newman,  as  trustees, 
without  consideration,  the  said  Leavenworth,  Atchison  &  Northwestern 

Railroad  Company  are  still  the  equitable  owners  of  this  stock,  and 
"^402    the  legal  title  is  beld  by  said  Scott  and  Newman  simply  *a8 

trustees  for  the  company.  The  fraudulent  transfer  of  this  stock 
to  Scott  and  Newman  gives  us  another  exhibition  of  the  trail  of  the  ser- 
pent, winding  its  sinuous  course  over  and  around  the  unlawful  proceed- 
ings of  the  manipulators  of  these  corpioralions,  but  cannot  deprive  the 
Leavenworth,  Atchison  &  Northwestern  Railroad  C!ompany  of  its  rights, 
nor  despoil  innocent  stockholders  of  their  property.  Both  of  these  trus- 
tees refuse  to  protect  the  interests  of  the  Leavenworth,  Atchison  &  North- 
western Railroad  C!ompany,  and  of  its  stockholders;  and  as  said  trustees 
are  before  the  court  in  this  case  with  the  other  parties,  we  see  no  good 
reason,  or  any  rule  of  equity,  which  requires  two  suits,  instead  of  one, 
to  obtain  the  same  results.  Equity  does  not  suffer  technicalities  to  stand 
in  its  way,  but  seizes  upon  the  substance  of  the  case.  Virtually,  the 
Leavenworth,  Atchison  &  Northwestern  Railroad  Company  is  the  owner 
of  the  6tock  in  the  name  of  Scott  and  Newman.  The  plaintiffs  are 
stockholders  of  that  company,  and  are  interested  in  protecting  and  aug- 
menting the  value  of  such  stock,  and,  Scott  and  Newman  being  only 
trustees  for  the  company,  no  separate  suit  is  required  against  them  for  a 
division  or  transfer  of  the  shares.  All  the  questions  involved  can  be 
completely  determined  and  settled  in  this  action.  Notwithstanding 
the  decision  in  Heath  v.  Railway  Co.,  8  Blatchf.  347,  we  more  readily 
adopt  this  conclusion,  in  view  of  the  liberal  provisions  of  our  Code  re- 
lating to  parties  and  practice. 

Again,  it  is  urged  that  there  is  nothing  in  the  petition  showing  a  trans- 
fer from  the  county  or  city  of  any  cause  of  action  against  any  of  the  de- 
fendants to  the  Leavenworth,  Atchison  &  Northwestern  Railroad  Com- 
pany, or  the  plaintiffs,  and  that  therefore  the  plaintiffs  cannot  maintain 
the  suit.  This  objection  is  also  untenable.  The  Leavenworth,  Atchison 
&  Northwestern  Railroad  Company  purchased  the  stock  of  the  count}^ 
and  city,  and  thereby  received  the  stock  with  all  its  incidents,  and 

among  these  is  the  right  to  receive  all  dividends  after  the  date 
"^403    of  such  purchase  and  transfer,  that  is,  '*'its  proportional  share  of 

all  profits  not  then  divided;  and  it  is  immaterial  at  what  times, 
or  from  what  sources,  these  profits  have  been  earned.  It  is  wholly  im- 
material whether  they  have  accrued  from  rents,  the  profits  of  the  oon- 
struction  of  the  road,  or  from  the  sales  of  lands  equitably  belonging  to 
the  company.  They  are  all  incidents  to  the  shares  to  which  the  Leaven- 
worth, Atchison  &  Northwestern  Railroad  Company,  as  a  purchaser,  be- 
came at  once  entitled,  provided  it  remains  a  member  of  the  corporation 
until  a  dividend  is  made.  The  charge  is  that  no  dividend  has  been  de- 
clared by  said  Missouri  Railroad  Company,  nor  any  profit  divided,  al- 
though large  sums  have  been  realized,  because  all  of  said  sums  have  been 
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seized  and  converted  by  the  directors  unlawfoUy.  'ibe  purpose  of  this 
suit  is  to  restore  to  the  latter  company  its  funds,  moneys,  and  properly 
in  the  possession  of  wrong-^oers,  so  that,  after  the  creditors  of  the  dbm- 
pany,  if  there  are  any,  are  paid,  dividends  may  be  divided  and  distrib- 
uted to  the  stockholders. 

If  the  $700,000  of  stock  issued  to  the  conspirators  is  fraudulent,  the 
Leavenworth,  Atchison  &  Northwestern  Railroad  Company  owns  about 
all  of  the  valid  stock  in  the  Missouri  River  Railroad  Company.  As  it 
is  the  right  of  the  former  company  to  share  in  the  profits  of  the  latter 
company  in  the  proportion  which  the  stock  it  owns  bears  to  the  whole 
capital  stock  used  in  the  enterprise  for  which  the  latter  corporation  was 
organized,  so  said  former  company,  by  its  purchase  of  the  stock  of  the 
county  and  city  of  Leavenworth,  and  as  incident  to  the  ownership 
thereof,  had  the  right,  upon  the  refusal  of  the  Missouri  River  Railroad 
Company,  to  institute  and  maintain  an  action,  as  a  stockholder,  for  the 
benefit  of  the  latter  corporation.  If  both  corporations  are  under  the 
control  of  the  defendants,  and  refuse  to  bring  the  suit,  on  request,  then 
the  plaintifis,  as  stockholders  in  the  Leavenworth,  Atchison  &  North- 
western Railroad  Company,  have  this  right;  and  ad  both  of  these  cor- 
porations are  necessary  parties  to  the  suit,  and  an  excuse  is  given  for 
the  bringing  of  the  suit  by  the  plaintiffs,  which  is  equivalent  to  a 
*404  refusal  by  the  directors  of  *the  Missouri  River  Railroad  Com- 
pany, on  request,  to  bring  the  suit,  and  as  the  Leavenworth, 
Atchison  A  Northwestern  Railroad  Company  has  refased,  on  request,  to 
bring  suit,  the  plaintiffs,  as  stockholders  in  the  latter  company,  have 
this  right.  The  rights  of  the  county  and  city  were  transferred  with 
their  stodt,  and  as  an  incident  thereof.  If  any  other  rule  yfere  adopted, 
the  plaintifis  would  be  deiiied  all  relief,  and  the  wrongs  of  which  they 
complain  would  go  unredressed.  Even  if  the  directors  and  officers  of 
these  corporations  were  willing  to  prosecute,  it  Would  be  a  mockery  to 
permit  a  suit  against  themselves  to  be  brought  and  prosecuted  under 
their  management  to  obtain  the  relief  sought  in  this  action.  Heath  v. 
Railway  Co.,  wpra;  Peabody  v.  Flint,  supra;  March  v.  Eastern  R.  Co., 
40  N.  H.  648;  Dodge  v.  Woolsey,  18  How.. 841;  Robinson  v.  Smith,  8 
Paige,  222. 

On  the  part  of  the  resident  defendants,  it  is  insisted  that  the  action  is 
barred  by  the  two-year  clauses  in  section  18  of  the  Code,  and  was  so 
barred  before  the  transfer  by  the  county  and  city  of  their  stock.  Assum- 
ing that  the  action  comes  within  the  provision  of  the  third  subdivision 
of  said  section  18,  still  the  statute  excepts  the  plaintiffs  from  the  limita- 
tion until  a  discovery  of  the  fraud.  It  is  allied  that  this  discovery  was 
not  made  on  the  part  of  the  county  and  city  of  Leavenworth,  or  on  the 
part  of  the  plaintifA,  until  1872.  The  circumstances  under  which  the 
fraud  was  discovOTed  do  not  constitute  any  part  of  the  cause  of  action, 
and  need  not  be  stated,  even  where  a  discovery  must  be  alleged  to  avoid 
the  apparent  bar. of  the  statute  of  limitaticms.  Kansas  Pac.  Ry.  Co.  v, 
HcCormiok,  20  Kar.  107.  It  was  t^ot  hecessary  to  allege  that  the  Mis- 
souri River  Railroad  C(Hnpany  and  the  Leavenworth,  Atchison  &  North* 
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wQ^terp..  Railroad  Company ,  or  either  of  them,  did  not  dieoover  the 
frauds-pf  the  defendants  until  within  two  years  next  before  the  suit  was 
coinmenced,  as  the  allegations  of  the  petition  show  satisfactorily  that 
these  companies  were,  and  continue  to  be,  under  the  actual  potential 

control  of  the  wrong-doers,  who  are  necessary  defendants;  and 
*405    knowledge  on  the  part  of  the  guilty  ^officers  and  agents  of  the 

corporations  of  the  fraudulent  acts  and  conduct  of  themselves 
and  guilty'  associates,  is  not  notice  to  the  corporation  or  its  stockholders, 
so  as  to  give  the  advantage  of  this  notice  to  such  agents  and  associates. 
City  of  Oakland  v.  Carpentier,  13  Cal.  &40* 

Upon  this  point,  the  counsel  of  plaintifls  well  say :  ^  The  defendants  are 
estopped  from  setting  up  their  owp  laches  in  &iling  to  sue  themselves. 
Nor  can  they  be  heard  to  daim  that  the  corporation  had  notice,  on  the 
ground  that  when  they  committed  the  Mrrongs  it  had  full  notice  of  what 
they  were  doing.  They  were  the  eyes,  the  ears,  and  the  hands  of  the 
corporation,  through  which,  alone  it  could  see,  hear,  or  act."  As  the  ac- 
tion was  commenced  on  March  11, 1873,  and  the  discovery  had  in  1872, 
the  action  was  brought  in  time.  Counsel  for  said  resident  defendants 
her^  Agaip  iiiiterv^e,.  i^:id  claipi  that  this  suit  was  only  commenced  on 
June  14,.  1875,  as  the.  plaintiffs  on  that  day  withdrew  their  original  pe^ 
tition  and  filed  thye  amended  petition.  The  original  petitipn  was  with- 
drawn, and  the  amended  petition  filed,  by  leave  of  the  court,  and  with 
consent  of  the  defendants,  and  the  demurrers  filed  to  the  original  petition 
were  refiled  tp  such  amended  petition.  The  action  is  prosecuted  by  the 
saipe  parties  against  the  same  defendants  named  in  the  original  petition, 
and  the  record  states  the  original  petition,  was  filed  in  this  action,  not 
some  other.  We  construe  the  amended  petition  to  relfite  back  to  the 
time  of  the  filing  of  the  original  petition,  and  that  i%  speaks  as  of  that 
date. 

The  allegatioz^  of  ih^  amended  petititon  were  admitted  by  the  demur* 
rer9  intejrposed,  and  dearly  presented  to  the  court  below  a  case  calling 
fqr  tbe.axerQise  of  its  remedial  powers  in.behalf  of  ^the.plaintifii3  and  of 
the  Jveaven worth,  Atchison  &  Nortii wester  Railroad  Company.  If  the 
conspirato]:;8  a>re  compelled  to  return  to  the  Missouri  River  Railroad  Com- 
pany the  moneys  and  property  which  belong  to  it,  its  treasury,  may  bd 

filled  to  overflowing;  its  stock  may  appreciate  tDgreat  value;  and 
*406     the  Leavenworth^  Atchison  &  Northwestern  *Railroad^Company, 

as  the  owner  of  a  large  amount  of  its  stock,  may  be  greatly  bene- 
fited. The  plaintiffs,  as  stockholders  in  the  latter  corporation,  will  be 
the  direct  recipients  of  these  benefits,  and  hepoe  have  a  personal  interest 
in  an  accounting  between  the  Missouri  River  Railroad  Company  and  its 
officers.  Ample  facts  are  stated  in  the  petition  to  autborice  the  plaintiffs 
to  maintain  their  action.  In  view  of  the  prayer  to  the  petition,  we  add 
that  the  <;laims  of  the  plaintiffs,  as  Btockholder$>  xn  the  Iieavenworth, 
Atchison  &  Northwestern  Railroad  Compapy,  are  subordinate  to  the 
dj^ims  of  tiie  creditors,  if  there  are  aAy,  of  that  company;  and,  likewise, 
the  claims  of  said  corporation,  as  a  stockholder  .in  the  Missouri  River 
Railroad.  Qp^lpax\y,  fue  also  inferior  tQ  the  daixoa  of.thd.oreditDrB,  if 
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there  are  any;  6f  the  latter  company v  Hence,  if,  npon  an  aoeounting 
with'  the  copartners,  any  moneys, or  other  property  be  obtained  for  the 
MissOtiH  Rivier  KaUtoiid  CoiJipajiy/the  Leavenwprth,  J^tchisoh  ^North- 
western Eailroad  Company  will  not  be  entitled  ais  a  stockholder  to  a  di- 
vision until  all  the  debts,  if  there  are  aily,  of  the  Mi^soari  lliver  Soiirbad 
Company  lure  paid;  and  if  any  dividends  or  profits  ^are  decreed  to  the 
Leayen worth,  Atch^n  &  Northwestern  Railroad  Ooctipany  from  the  as- 
sets of  the  Missouri  River  Railroad  Compahy,  the  plaintiffs,  as  stock- 
holders  in  the  Leavenworth,  Atchison  &  Northwestern  Railroad  Com- 
pany, will  not  be  entitled  to  share  therein  until  the  debts,  if  there  are 
anjF,  of  the  latter  coihpany  are  paid.  Of  course,  Vre  know-nothing  of 
tbe  facts  in  this  case,  except  as  iliey  are  stated  in  the  amended  petition; 
but  for  the  purposes  of  the  cose  we  are  compelled  to  take  such  statemients 
as  true,  and  have  oommepted  accordii^ly. 

The  order,  and  judgment  of  •  tbe  district  court,  sustdbiinig  the  several 
demurrers;  will  be  reversed,  and  ihe  catse  remanded,-  with  direction  to 
the  court  below  to  ovenrole  the  said  demurrers,  and  «ib^  thedft.  •  ' 

(All  the  justices  concurring.)  *-"  '■" 


*407    *L.  B.  Whsa^t  and  another  r.  Phebb  A.  Burgess  and  another. 

January  Term,  1879. 


1.  Homestead:  Partition:  Parties.    Where  a  per^Qu  owns  an  jon^iytded 

half  of  three  hundred  and  twenty  acres,  of  farming  land,  and  resides 
upon  and  occupies  it  with  his  family,  consisting  of  his  wife  and  children', 
and  an  action  of  partition  is  brought,  by  the  other  tenants  in  common 
with  him,  to  divide  the  real  estate,  and  have  certain  claims  of  iienhold- 
ers  adjudged  liens  against  the  homestead  interest  of  such  person,  held, 
that  the  wife  is  a  necessary  party  in  the  suit. 

2.  ■:  Judgment:  When  Void.  A  Judgment  in  such  an  action,  de> 
creeing  that  the  one  hundred  and  sixty  acres  set  oft  to  the  husband  is  8ub> 
ject  to  certain  liens,  which,  if  not  paid  within  a  short  time,  shall  be  sat- 
isfied from  the  proceeds  arising  from  a  sale  of  said  homestead,  is  void,  as 
against  the  wife,  in  the  absence  of  jurisdiction  of  her  person  by  the  court 
rendering  the  judgment. 

8.  Parties:  Judgment:  Partition:  Action  to  Modify.  A.  and  others 
brought  an  action  to  partition  three  hundred  and  twenty  acres,  held  by 
tenants  in  common,  of  which  land  B.  was  the  owner  of  an  undivided 
half,  subject  to  a  lien  under  an  execution  Issued  and  levied  upon  a  judg* 
ment  for  the  purchase  money  of  one-sixteenth  part  therof .  The  interest 
of  B.  was  occupied  so  as  to  create  a  hopaeetead  claim  for  himself  and  wife. 
In  the  action  one  hundred  and  sixty  acres  were  set  off  to  B.,  subject  to  a 
lien  for  the  said  purchase  money.  No  service,  either  personal  or  con- 
structive, was  made  hpon  the  wife,  and  she  made  no  appearance  In  the 
actloni  but  aii  unauthorized  attorney  filed  pleadings  in  the  case  in  her 
name,  but  without  her  knowledge  or  consent.   \ff fid  that;  in*  an  ikctlon 
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brought  by  her  to  modify  Bald  Judgment^  and  to  readjust  the  lien  of  the 
judgment  creditor  for  the  purchase  money^  all  the  original  parties  in  the 
partition  suit  are  necessary  parties  for  a  full  and  complete  determination 
of  the  matters  involved. 

Error  from  Leavenworth  district  court. 

This  proceeding  in  error  was  brought  to  reverse  a  judgment  Tendered 
in  the  district  court  of  Leavenworth  county  ^  April  22, 1876,  in  an  action 
wherein  Pbebe  A.  Burgess,  the  wife  of  George  W.  Burgess,  was  plaintiff, 
and  Floyd  Shannon  and  Sarah  K.  Shannon,  his  wife,  George  W.  Baigeaa, 
and  William  H.  Bond,  sheriff  of  Leavenworth  county,  L.  B.  Wheat, 
and  Malvina  A.  Wheat,  his  wife,  were  defendants.  Mrs.  Wheat  de- 
murred to  the  petition  filed  in  the  above  action,  and  her  demurrer 
*408  *waa  sustained,  and  judgment  rendered  in  her  fitvor.  Floyd 
Shannon  and  Sarah  K.  Shannon  were  not  served  with  summons, 
and  therefore  only  George  W.  Burgess,  William  H.  Bond,  and  L.  B. 
Wheat  were  before  the  court  at  the  time  of  trial  and  judgment. 

In  the  aforesaid  action  it  was  adjudged  that  the  west  160  acres  of  the 
north-west  quarter  of  section  6,  township  9,  range  22,  in  Leavenworth 
county ,  was  the  homestead  of  said  George  W.  Burgess  and  his  family;  that 
said  plaintiff  Phebe  A.  Burgess,  not  having  been  a  party  to  the  action  oom- 
nieuced  in  this  court  on  the  first  day  of  October,  1873,  by  Julia  D.  Bur- 
gess, Cornelius  M.  Burgess,  Jr.,  John  J.,  Burgess,  Floyd  S.  Burgess,  and 
Luella  V.  Burgess,  against  George  W.  Burgess,  Phebe  A.  Burgess,  John 
Mower,  Floyd  Shannon,  and  Sarah  E.  Shannon,  for  the  partition  of  the 
north  half  of  said  section  6,  township  9,  range  22,  mentioned  in  the  con- 
clusions of  fact  heretofore  found  in  this  action,  was  not  bound  by  the 
judgment  in  that  action,  and  therefore  said  west  160  acres  ought  not  to 
have  been  declared  subject  to  the  payment  of  the  judgment  rendered  iu 
favor  of  Floyd  Shannon  and  against  George  W.  Burgess,  and  ought  not 
to  have  been  sold  under  said  judgment;  and  said  judgment  in  the  par- 
tition suit  was  80  modified  as  to  render  only  such  an  undivided  interest 
in  said  west  one  hundred  and  sixty  acres  subject  to  sale,  under  the  afore- 
said judgment  rendered  in  favor  of  Floyd  Shannon,  and  assigned  to  said 
L.  B.  Wheat,  as  is  equivalent  to  the  interest  in  said  half  section  sold  by 
said  Shannon  and  wife  to  said  George  W.  Burgess,  which  is  an  undivided 
eighty-one  six  hundred  and  fortieths  of  said  west  one  hundred  and  sixty 
acres,  except,  and  it  was  adjudged  and  provided,  that,  in  case  the  said 
George  W.  Burgess,  his  wife  and  family,  should  not,  within  a  reasonable 
time,  take  up  their  actual  and  bona  fide  residence  on  said  one  hundred 
and  sixty  acres  of  land,  then  the  said  L.  B.  Wheat,  on  proper  notice, 
and  on  application  to  this  court  for  an  order  giving  him  leave  so  to  do, 
might  and  should  be  allowed  to  sell  the  whole  of  said  one  hun- 
*409  dred  and  sixty  acres  of  land,  eto.  *It  was  further  adjudged  in 
the  above  action  that  the  j)laintiff  Phebe  A.  Burgess  have  and  re- 
cover of  the  defendants,  L.  B.  Wheat  and  William  H.  Bond,  costs,  etc. 
The  defendants,  Wheat  and  Bond,  excepted  to  the  foregoing  judgment, 
and  to  each  and  all  of  the  orders  and  decisions  thereini  and  they  bring 
the  oase  here  for  review* 
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Clfyugh  &  Wheai^  for  plaintiffs  in  error; 
Tbylor  Jt  QtUpatricky  for  defendants  in  error. 

HoRTON,  G.  J.  After  the  petition  had  been  filed  in  this  oaae  in  the 
court  below,  the  plaintiff  in  error  demurred  thereto  for  several  reasons; 
among  others,  that  there  was  a  defect  of  parties  defendant,  and  that  Julia 
A.  Burgess,  Cornelius  M.  Burgess,  John  J»  Burgess,  Floyd  S.  Burgess, 
Luella  V.  Burgess,  and  John  Mower,  mentioned  hi  the  original  action 
of  partition,  should  be  made  defendants.  The  demurrer  was  overruled, 
and  exceptions  taken.  Afterwards  the  said  L.  B.  Wheat  filed  a  written 
motion  to  make  the  same  persons  defendants,  and  have  them  duly  sum- 
moned to  reply  to  the  counteivclaim  of  said  defendant.  This  motion 
was  overruled  separately  as  to  each  of  these  persons.  Exceptions  were 
taken.  Thereafter,  in  the  amended  answer  of  said  Wheat,  it  was  allied 
that  said  persons  were  necessary  parties  to  a  complete  determination  and 
settlement  of  the  questions  involved  in  the  action.  This  allegation  seems 
to  have  been  disregarded  by  the  court  below  in  its  findings  of  fact  and 
law,  and  also  in  the  judgment  rendered.    "^ 

This  action  of  the  court  was  error,  and,  in  view  of  the  judgment  ren- 
dered, fatal  error,  demanding  a  reversal  of  the  same.  The  action  of  Mrs. 
Burgess  was  instituted  to  modify  a  judgment  in  a  partition  action  in 
which  all  the  said  persons  were  interested  parties,  on  the  ground  that  it 
was  void  from  want  of  jurisdiction  in  the  court  of  her  person.     If  Mrs. 

Burgess  and  her  husband  had  a  homestead  interest  in  the  undi- 
*410    vided  *half  of  the  north  half  of  the  land  partitioned,  then  she  was 

a  necessary  party  in  that  action,  and  any  judgment  isidverse  to  her 
lights,  in  the  absence  of  jurisdiction  of  her  person,  was  void.  Upon 
proper  proceedings  she  could  have  the  same  annulled;  but  she  cannot  set 
aside  so  much  of  that  judgment  as  she  does  not  like,  and  retain  the  ben- 
efit of  that  portion  which  is  satisfactory  to  her.  If  she  asks  to  have  the 
hen  of  the  Shannon  judgment  released  and  withdrawn  from  her  home- 
stead interests,  she  at  the  same  time  must  consent  to  have  the  persons  in- 
terested therein  placed  in  the  position  they  occupied  prior  to  the  rendi- 
tion of  the  void  judgment.  It  would  not  be  fair  to  remove  from  her  all 
the  burdens  of  the  judgment  because  it  was  void,  and  permit  her  to  pos- 
sess all  its  benefits  because  she  wished  to  enjoy  them.  In  the  partition 
suit  the  Shannon  judgment  was  made  a  lien  on  all  of  the  west  160  acres 
set  ofif  to  George  W.  Burgess,  and  was  thus  withdrawn  fi'om  the  east  160 
acres.  This  was  satisfactory  to  Shannon,  as  it  increased  his  security  from 
a  lien  on  a  small  number  of  acres  to  a  lien  on  160  acres,  and  under  such 
a  decree  it  was  really  immaterial  to  Shannon  whether  the  division  was. 
equitable  or  not,  as  he  was  amply  secured.  In  the  present  action  all  of 
this  was  changed,  with  no  opportunity  to  the  judgment  creditor  to  show 
that  the  original  allotments  were  unequal,  and  that  81-640  of  the  west 
160  was  not  an  equivalent  to  the  interest  levied  on  in  the  whole  half  sec- 
tion, as  no  change  could  be  made  in  said  partition,  as  the  parties  to  that 
sait  were  not  parties  to  this  action  The  fiiKiings,  however,  convey  the 
impression  that  the  original  allotments  were  unequal  in  value,  as  the 
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other  tenants  in  common  with  Biif^gesB  paid  him  $300,  and  also  Qatisfied 
certain  taxea  to  have  him  aceept  the- west  quarlief  as  his  share. 

A  llenholder,  who  is  a  party  in  an  action  of  partition,  has  an  interest 
in  a  (fair  and  just  division  of  tiie  property,  and  the  right  to  object  ta  an 
iintequal  allotment  to  his  prejudice;  and  especially  is  this  the  case  when 
the  interest  of  such  Uenholder  is  removed  by  the  court  from  the  undi« 
vided  moiety  of  the  whole,  and  attached  to  an  interest  in  the 
Mil  property  assigned  *to  the  tenant  in  comndon  against  whose  moiety 
ihe  lien  is  a  charge. 

We  suppose  it  will  be  conceded  that,  before  the  eourt  oonld  have  set 
aside  the  entirie  judgment  in  the  partition  action,  all  the  original  partieB 
^thereto  except  the  Shannons,  whose  place  Mr.  Wheat  has  taken,  should 
have  been  parties  to  the  new  action.  So  we  think,  if  there  was  to  be  a 
readjustment  of  the  lien  of  a  judgment  creditor  on  the  ground  that  the 
original  judgment  was  void,  this  demanded  the  opening  of  the  case  to 
place  the  lien  of  the  judgment  creditor  in  the  same  condition  it  was  prior 
to  the  rendition  of  such  void  judgment.  If  the  judgment  was  void,  it 
would  be  paradoxical  to  call  the  judgment  good  for  some  purposes,  and 
invalid  for  others;  and,  if  there  was  to  be  a  Retrial  of  the  lien  of  the  Shan- 
non judgment,  the  other  persons  named  should  have  been  parties.  In 
this  way  a  full  and  final  determination  of  all  the  matters  involved  conld 
have  been  settled.     All  of  this  was  denied  the  plaintiff  in  error. 

Under  these  views,  the  judgment  of  the  district  court  must  be  re- 
vbrsed,  and  the  court  below  directed  to  sustain  the  demurrer  of  plain- 
tiffs in  error,  and  allow  the  plaintiff  in  that  court,  on  proper  application 
being  made,  to  amend  her  petition  by  making  the  persons  therein  named 
parties  defendant  in  the  action,  upon  payment  by  her  of  all  costs  made 
in  the  district  court  from  the  date  of  the  ruling  of  said  court  ufXMi  the 
demurrer. 

(All  the  justices  concurring.) 


4*412    *Wm.  M.  Wicks  and  another  v.  Solomon  Smtth  and  another. 

January  Term,  1879. 

1.  Contract:  Fraud:  Laches:  Rescission.    The  mereddayof  the  party 

who  finds  himself  defrauded,  in  rescinding  a  fraudulent  contract,  and  re- 
/  turning  the  property  he  has  received  under  the  contract,  does  not  take 
a\yay  the  right,  if  in  the  interval  while  he  is  deliberating  no  innocent 
third  party  has  acquired  any  interest  in  the  property,  and  the  wrong- 
doer* in  consequence  of  the  delay,  is  in  no  way  affected  injuriously  in  his 
position. 

2.  Homesteaci:  Verbal  Contract  for  Sale  of:  Fart  Performance  and 

Possession:  Kescinding  Contract.  Where  there  is  a  verbal  contract 
for  the  sale  of  a  hom^tead  made  by  the  husband  and  wife  to  another 
party,  with  psat  peformance  and  possession  by  the  purchaser  of  such 
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homestead,  and,  apon  Inyestigatioa  soon  after,  it  Is  diseovered  bj  the 
husband  and  wife  that  they  have  been  greatly  defrauded  by  the  fraudu- 
lent representations  of  the  purchaser,  and  on  account  of  such  fraud  they 
have  the  right  to  avoid  the  contract,  held,  as  the  homestead  cannot  be 
alienated  without  the  joint  consent  of  both  husband  and  wife,  either  or 
both  have  the  right,  upon  the  return  of  the  property  received  under  the 
oon tract,  to  rescind  the  contract;  and  any  act  of  the  husband  in  affirm- 
ance or  recr>gnltJon  of  such  fraudulent  contract,  after  the  discovery  of  the 
fraud  committed,  without  the  consent  or  knowledge  of  the  wifOt  is  not 
binding  on  her. 

Error  froDQ  Woodson  district  court, 

EjectmeDt  brought  by  Solomon  Smith  and  Julia  Smith,  a8  plaintiffs, 
against  W.  M,  Wicks  and  Harrison  Mays,  as  defendants,  to  recover  cer- 
tain real  estate  in  Lyon  county.  The  action  was  commenced  in  Lyon 
district  court,  and  afterwards  the  place  of  trial  was  changed  to  Woodson 
county,  where  the  case  was  tried  at  the  June  term,  1875.  It  was 
brought  to  the  supreme  court  at  the  July  term,  1877,  and  is  reported  in 
18  Kan.  508.  The  judgment  of  the  court  bdow  was  reversed,  and  the 
case  remanded  for  a  new  trial.  At  the  November  term,  1877,  of  the 
district  court,  the  defendants  in  error  (plaintiffs  below)  had  judgment 
against  the  plaintiffs  in  error,  (defendants  below,)  who  bring  the  case 
here  for  review. 

Jchn  V.  ScmderSy  for  plaintiffs  in  error. 

Riiggksy  Scott  &  Lynn^  for  defendants  in  error. 

*413  "^HoRTON,  G.  J.  This  action  was  here  at  the  July  term  of  the 
court  for  1877,  and  is  reported  in  18  Kan.  508.  It  is  again 
brought  to  this  court  by  the  plaintiff  in  error  to  obtain  another  review 
of  the  proceedings  had  in  the  court  below,  which. resulted  in  a  judgment 
of  thai  court  against  them  in  the  new  trial  granted  by  this  court.  Many 
exceptions  were  taken  on  the  trial,  and  several  aUeged  errors  are  set 
forth  in  the  petition  in  error;  but,  in  the  aigument  contained  in  the  brief 
of  their  counsel,  the  only  allied  errors  to  which  our  attention  is  called, 
or  reference  is  made,  are  the  refusal  of  the  court  to  instruct  the  jury  to 
find  for  the  defendants,  (plaintiffs  in  error,)  and  the  direction  of  the 
court  concerning  the  tender  to  Blankenship,  and  the  acceptance  of  the 
same.  The  latter  instruction  was  as  foUowp:  ''If  they  [the  defendants 
in  error]  had  the  legal  title  to  the  land  in  controversy,  and,  while  so 
holding  the  legal  title,  they  were  induced  by  false  and  fraudulent  repre- 
sentations on  die  part  of  Blankenship  to  sell  to  him,  without  sufficient 
consideration,  the  premises;  that  after  discovering  the  fraud,  and  before 
commencing  this  action,  they  tendered  to  Blankenship  all  they  had  re- 
ceived from  him  on  such  sale;  and  if  such  tender  was  received  and  ac- 
cepted by  Blankenship, — then  the  equities  of  the  plaintiffs  are  prior  and 
superior  to  those  of  the  defendants,  [plaintiffs  in  error;]  and  you  should 
find  for  the  plaintifls,  unless  you  also  find  that  the  plaintifb,  by  some 
act  or  word  of  theirs,  are  estopped  from  setting  up  their  equitieSi  if  any 
they  have.'' 
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The  particular  point  made  concerning  the  instruction  refused  and  the 
iostructioQ  given  is  that  there  was  not  a  valid  or  a  sufficient  rescission  of 
the  contract  to  entitle  defendants  in  error  to  recover.  The  testimony 
shows  that  the  agreement  to  sell  the  property  in  controversy  to  Blanken- 
ship  by  the  Smiths  was  made  in  the  summer  of  1871.  The  fraud  of 
Blankenship  was  discovered  in  December,  1871.  On  January  6,  1874, 
before  this  suit  was  commenced,  the  defendants  in  error  tendered 
*414  to  Blankenship  all  they  had  received  *from  him  on  the  sale  of 
their  land,  and  he  accepted  the  same.  Counsel  for  plaintifis  in 
error  say  that  the  delay  of  the  defendants  in  error  had  been  so  great  that 
the  time  for  rescinding  the  contract  had  passed  long  before  it  was  made, 
and  submit  ^*  that  as  a  reasonable  time  for  rescission  is  a  mixed  question 
of  fact  and  law,  and  that  after  the  facts  are  found  the  law  makes  the 
application,  and  determines  whether  the  time  was  reasonable  or  not,  the 
law,  under  the  circumstances  in  this  case,  is  that  one  month  would  be 
more  than  a  reasonable  time:  and,  if  one  month  would  not,  six  would; 
and,  if  six  would  not,  one  year  would;  and,  if  one  year  would  not,  one 
year  and  a  half  would ;  and,  if  that  would  not,  twenty-three  months 
would ;  and  consequently,  as  there  was  no  dispute  in  the  evidence  as  to 
the  facts,  the  most  of  them  being  proved  by  Smith  himself,  the  court 
erred  in  not  instructing  the  jury  to  find  for  the  defendants,  and  also  in 
refusing  them  a  new  trial." 

It  is  generally  true  that  where  anything  of  value  has  been  received  by 
the  defrauded  party,  he  must  not  only  tender  back  all  he  has  received, 
but  the  rescission  must  be  prompt,  oV  within  a  reasonable  time  after  the 
fraud  is  discovered ;  but  mere  delay  in  rescinding  the  fraudulent  con- 
tract does  not  take  away  the  right ;  such  delay  being  material  principally 
as  it  furnishes  evidence  of  an  election  to  affirm.  Tlie  rule  is  well  stated 
In  a  late  English  case,  as  follows :  ''In  such  cases  the  question  is,  has 
the  person  on  whom  the  fraud  was  practiced,  having  notice  of  the  fhmd, 
elected  not  to  avoid  the  contract,  or  has  he  elected  to  avoid  it,  or  has  he 
made  no  election?  We  think  that,  so  long  as  he  has  made  no  election, 
he  retains  the  right  to  determine  it  either  way,  subject  to  this:  that  if, 
in  the  interval  while  he  is  deliberating,  an  innocent  third  party  has  ac- 
quired an  interest  in  the  property,  or  if,  in  consequence  of  his  delay,  the 
position  of  the  wrong-doer  is  affected,  it  will  preclude  him  from  exercis- 
ing his  right  to  rescind.  Lapse  of  time,  without  rescinding,  would  fur- 
nish evidence  that  the  defrauded  party  has  determined  to  affirm  the  con- 
tract; and,  when  the  lapse  of  time  is  great,  it  probably  would,  in  prac- 
tice, be  treated  as  conclusive  evidence  to  show  that  he  has  so  detmnined.'* 

Clough  V.  Railway  Co.,  L.  R.  7  Ex.  Ch.  26. 
"^415  *In  this  case  all  the  parties  had  notice  of  the  intention  of  the  de- 
fendants in  error  to  avoid  the  contract  with  Blankenship  as  early 
as  April  8,  1872,  when  the  action  was  commenced  in  Lyon  county  to 
cancel  the  blank  deed  signed  by  the  Smiths,  and  filled  up,  without  tiidr 
knowledge  or  consent,  to  Wicks  and  Mays;  and,  as  said  Blankenship  ao> 
cepted  back  the  property  given  by  him  for  the  land  in  dispute,  such  ac- 
ceptance waives,  as  to  him  at  least,  any  defense  or  daim  that  there  was 
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too  great  delay  in  making  the  rescission.  It  is  even  questionable  whether 
the  plaintifis  in  error  oan  set  up  and  insist  upon,  as  a  defense,  the  right 
of  Blankenship  to  have  a  return  of  his  property  from  the  Smiths,  or  the 
delay  in  their  making  such  return,  unless  by  this  action  the  plaintiffs 
in  error  have  in  some  way  been  prejudiced.  Stevens  v.  Austin,  1  Mete. 
bbl]  Ladd  v.  Moore,  8  Sandf.  589;  Pearse  v.  Pettis,  47  Barb.  276. 

Again,  upon  the  testimony  it  is  doubtfid  whether  the  property  re 
ceived  from  Blankenship,  under  the  contract  of  sale,  was  of  any  value 
or  possible  benefit.     If  it  was  absolutely  worthless,  no  tender  or  return 
of  it  was  necessary^     Blank  v.  Peck,  8  Kan.  *664;  Smith  v.  McNair, 
19  Kan.  830. 

In  whatever  light  we  may  view  the  subject,  this  delay  in  no  way  af- 
fected plaintifik  in  error.  As  before  stated,  they  had  notice  in  April, 
1872,  of  the  election  of  the  Smiths  to  rescind  the  contract,  with  demand 
of  the  property.  All  the  interest  the  plaintiffs  in  error  acquired  they 
became  possessed  of  in  the  fall  of  1871 ,  and  prior  to  the  discovery  of  the 
fraud  of  Blankenship.  As  they  purdiased  merely  an  equitable  title, 
they  were  bound  to  take  notice  of  all  counter-equities  which  were  out- 
standing in  fiivor  of  the  defendants  in  error,  who  held  the  legal  title; 
and,  as  Wicks  and  Mays  were  claiming  only  under  a  mere  equitable 
title,  they  were  not  b&nafide  purchasers  so  as  to  defeat  prior  equities 
existing  in  favor  of  isaid  Smith  and  wife.  Stout  v.  Hyatt,  18  Kan. 
♦232. 

Ck)unsel  for  plaintiffs  in  error  claim,  however,  that  as  Solomon  Smith, 
on  his  return  from  a  fruitless  search  in  Kentucky  for  the  real 
*416  estate  which  the  conveyances  and  assign*ments  of  Blankenship 
apparently  transferred  to  him,  accepted  from  Blankenship,  in 
December,  1871,  as  part  payment  for  his  expenses  to  Kentucky,  a  deed 
of  a  lot  in  £mporia  of  about  the  value  of  $25,  which  Blankenship  had 
received  from  Wicks  and  Mays  in  part  payment  for  the  land  in  contro- 
versy, that  this  was  an  affirmance  of  the  contract,  or  at  least  such  action 
as  estopped  any  rescission  on  the  part  of  the  defendants  in  error.  This 
position  is  not  tenable.  The  land  for  the  possession  of  which  this  action 
was  brought  in  the  court  bdow  was  the  homestead  of  the  Smiths.  It 
covld  not  be  alienated  without  the  joint  consent  of  the  husband  and 
wife.  Her  consent  to  the  contract  with  Blankenship  was  obtained  by 
iraud.  Being  one  of  the  defrauded  parties,  and  the  property  being  a 
homestead,  she  had  the  right,  on  discovery  of  the  fraud,  to  reject  the  con- 
tract, and  to  avoid  the  sale.  She  exercised  that  right.  She  did  not  par- 
ticipate in  the  acceptance  of  the  deed  frotn  Blankenship  of  the  town  lot 
in  Emporia.  Construing  the  finding  of  the  jury  under  the  issues  in  the 
case  and  the  instructions  of  the  court,  it  does  not  appear  that  the  hus- 
band in  that  matter  acted  with  her  consent  or  knowledge,  or  under  di- 
rection or  authority.  He  was  not  her  agent.  She  never  consented  to 
any  affirmance  of  ihe  fraudulent  contract.  She  elected  to  disaffirm  it, 
and  the  independent  and  separate  act  of  her  husband  could  not  defeat 
her  election  to  recover  the  homestead,  nor  take  firom  her  the  interest  she 
had  in  it.  But  the  conduct  of  the  husband  is  almosti  if  not  fuUyi  justi- 
V.21K— 20 
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Bable.'  He  accepted  the  couveyaQce  of  the  tdwn  lot  in  part  payment  of 
his  own  personal  expenses,  expended  in  a  wild  hunt,  under  Uie  direo- 
tidn  of  Blankenship,  after  lands  which  either  had  no  existence^  or  w&n 
almost  worthless  when  foimd,  and  at  a  time  when  he  was  without  actual 
'  knowledge  of  all  the  facts  connected  with  the  condition  of  afiairs  under 
which  Wicks  and  Mays  had  possession  of  his  homestead.  On  October 
5,  1874,  he  tendered  back  to  Wicks  and  Mays  a  quitclaim  deed  for  the 
town  lot,  and  afterwards  deposited  it  in  court  to  be  delivered  to  said 

parties.     Before  the  commencement  of  the  suit,  Blankenahip 
*in    *had  accepted  all  the  property  he  had  turned  over  on  the  sale  to 

the  Smiths.     Thus,  so  far  as  he  had  been  able,  he  has  placed  all 
the  parties  in  statu  quo, 

''  We  conclude  that  there  was  no  error  in  the  direction  of  the  court, 
prejudicial  to  Wicks  and  Mays,  concerning  the  rescission  of  the  firaudu- 
lent  contract,  and  therefore  the  judgment  of  the  district  oourt  will  be 
affirmed. 
(All  the  justices  concurring.) 


Joseph  Sheffield  v.  J.  R.  Griffiiv. 
January  Term,  1879. 

Trespasser:  After- Acquired  Title.    A  mere  trespasser  en  land  sold  cer> 

tain  improvements  he  had  placed  thereon,  and  delivered  the  possession  of 
;  the  land  and  the  Improvements  to  bis  vendee.  Subsequently  he  bought 
the  title  to  the  land.  Held,  it  not  appearing  that  he  had  given  any  deed, 
or  made  any  warranty  or  any  false  representations,  that  he  veas  not  es- 
topped from  recovering  possession  of  the  land  from  a  yendee  of  his 
vendee.^ 

Error  from  Crawford  district  court. 
•  Ejectment,  brought  by  Griffin  against  Sheffield.     Trial  at  the  Septem- 
ber term,  1877,  of  the  district  court,  and  judgment  for  plaintiff*    Shef* 
field  brings  the  case  here. 

James  T.  Bridgera,  for  plaintiff  in  error. ' 

Darnel  Scott,  for  defendant  in  error. 

Brewer,  J.  This  case  was  tried  by  the  court,  without  a  jury,  and 
special  findings  of  fact  were  made.  We  might  fairly  dismiss  this  pro- 
ceeding in  error,  as  ihe  record  contains  no  judgment,  but  stops  with  the 

motion  for  a  new  trial.  But,  as  this  may  be  only  an  oversight  in 
*418     the  preparation  of  the  "''record,  we  have  examined  the  findings  to 

see  what  judgment  should  properly  have  been  entered  thereoa. 
The  testimony  not  having  been  preserved^  our  inquiry  is  limited  to  the 

^  An  after-acquired  title  may  be  set  up  by  the  ^antor  of  a  warranty  deed,  where 
th^'  claim  is  not  made  by  virtue  6f  a  title  anterior  and  superior  to  tnat  which  he 
assumed  to  convey.    Thielen  t.  Richardson^  (Minn.)  30  JN.  W.  Rap.  677. 
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pleadings  and  findings,  and  upon  them  we  think  judgment  ought  to  have 
beea«nt»ed,  aa  the  petition  In.  error  says  it  was,>in  ikvor  of  the  defeind- 
ant  in  error,  (plaintiff  beloir.).'   .  .        *^  . 

The  facts  are  that  Griffin  at  one  time  settled  upon  and  occupied  a  cer- 
tain tract  of  land  upon  which  he'  maide  some  improvements.  •  These  im- 
provements, together  with  somer  other  personal  property,  he  sold  to  -one 
Mayo,  and  delivered  to  him  the  possession.  The  value  of  the  improve- 
m^ts  and  of  tfie  other  property  separately  does  not  appear,  but  for  all 
the  property  in  gross  Mayo  paid  $200  cash,  and  promised  to  pay  $500 
more.  This  $500  Mayo  has  never  paid.  Mayo  entered  into  possession, - 
made  additional  improvements,  neither  the  extent  nor  value  of  which  is 
shown,  and  then  sold  and  delivered  the  possession  to  Sheffield.  After 
Sheffield  took  possession,  he  made  further  improvements,  to  the  amount 
in  value  oi  $100.  This  was  more  than  the  rental  value  of  the  premises 
while  in  Sheffield's  possession,  but  how  muoh  more  is  not  shovm.  I>m> 
ing  all  this  time  the  title  to  the  land  was  in  the  Missouri  River,  Fort 
Soott  &  Gulf  Railroad  Company,  and  the  improvements  were  made  witli- 
out  any  right  or  authority  from  it.  Subsequently,  Griffin  bought  the 
land  from  the  company,  and  commenced  this  action  to  recover  the  pos- 
sesion. The  right  to  possession,  prima  facie^  follows  the  title,  and  the 
railroad  company  oould,  for  anything  appearing  to  the  contrary,  at  any 
time  during  all  these  years  of  oocnpanoy  by  Griffin,  Mayo,  and  Sheffield, 
have  established  its  right  to  the  possession.  The  various  occupants  were 
simply  trespassers,  and  could  have  been  ejects  whenever  the  company 
saw  fit  to  assert  its  daims.  Griffin,  purchasing  from  the  company,  pur- 
chased its  rights  to  the  possession,  and  this  right  he  could  assert  unless 
by  his  previous  conduct  he  had  esitopped  himself  therefrom.  If  he  had 
warranted  the  title,  his  after-acquired  title  would  inure  to  the 
H19  benefit  of  his  grantee;  but  it  does  not  appear  that  he  *even  made 
a  deed  when  he  sold  the  improvements  to  Mayo, — and  much 
less  that  he  gave  any  warranty.  A  mere  sale  of  improvements  on  land  by 
a  trespasser  thereon  does  not  estop  such  trespasser  from  subsequently  ao- 
quiring  title  and  recovering  the  possession  of  the  land.  Whether  his 
vendee  could  remove  the  improvements,  or  recover  the  money  paid  for 
them,  or  would  lose  them  entirely,  we  need  not  now  consider.  Doubt- 
less his  rights  would  be  affected  by  many  considerations,  such  as  the 
character  of  the  improvements,  knowledge  of  the  title,  representations  of 
the  vendor,  etc.,  none  of  which  matters  are  noticed  in  the  findings.  All 
that  does  appear  is  that  there  was  a  sale  of  certain  improvements;  and 
this,  of  itself,  does  not  estop  the  vendor  from  subsequently  acquiring  the 
tide  to  the  realty,  and  recovering  the  possession  thereof* 

The  judgment  will  be  affirmed, 

(All  the  justices  concurring.) 
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State  of  Kansas  ex  rd.  Q.  Rbbd,  Co.  Atty*  «•  CoioaasioiiSBS  or 

Mabion  Go.  and  othenu^ 

January  Term,  1879. 

1.  County  CommisBioners' Powers:  Ck>imty  Funds.   The  board  of  oounty 

GoromissionerB  of  a  oounty  have  no  power  to  appropriate  the  faud  raised 
by  taxation  to  defray  county  charges  and  expenses  of  the  current  year» 
to  tlie  erection  of  permanent  county  buildings.* 

2.  Counties:  Buildings:  Fund  fbr.    Ample  provisions  are  made  in  the 

statute  for  the  creation  of  special  funds  to  construct  permanent  county 
buildings,  by  authorizing  the  commissioners  to  borrow  money,  and  assess 
taxes  therefor;  but  such  funds  can  only  be  provided,  after  thjB  consent  of 
the  electors  of  the  county  has  been  given,  in  the  mode  pointed  out  by  the 
statute.' 

8.  Injunotion:  Equity:  County  Commissioners.    Where  a  board   of 

county  commissioners  have  made  an  order  for  the  erection  of  permanent 

county  buildings,  have  adopted  plans  and  specifications,  have  directed 

the  county  clerk  to  advertise  for  bids  for  said  work,  and  are  about  to 

*420  enter  into  contracts  therefor  on  behalf  of  the  county,  and  the  ^necessary 
prerequisites  prescribed  by  the  statute  to  incur  obligations  for  the 
erection  of  this  class  of  buildings  have  not  been  complied  with,  held^ 
that  such  acts  are  illegal  and  unauthorized,  and  are  proper  subjects  of  the 
preventive  jurisdiction  of  equity  when  its  exercise  is  invoked  by  suitable 
authority. 

4,  ........ :  Parties :  County  Attorney.    Such  a  suit  may  be  brought  in  the 

name  of  the  state;  and  the  county  attorney  of  the  county  in  which  the* 
buildings  are  to  be  erected  may  commence  and  prosecute  the  action  for 
the  state.  [Harvey  Co.  v.  Munger,^4  Kan.  209;  State  v.  Eggleston,  34- 
Kan.  723;  S.  C.  10  Pac.  Rep.  10. J 

Brror  from  Marion  district  court. 

This  was  an  application  for  an  injunction  to  restrain  the  board  of 
county  commissioners  of  Marion  county  from  letting  a  contract  to  erect 
county  buildings  at  Marion  Centre,  and  from  taking  any  proceedings  un- 
der the  following  order  of  the  board,  entered  of  record  the  nintti  of  Au- 
gust, 1878,  to- wit:  "Therefore,  it  is  resolved  and  determined  by  said 
board  of  county  commissioners,  in  order  to  provide  suitable  rooms  for 
county  purposes,  and  also  to  furnish  suitable  jail  facilities  for  the  con- 
finement and  maintenance  of  prisoners  in  said  county,  and  a  more  secure 
and  safe  depository  for  the  public  records  of  said  oounty,  to  repair,  re- 
model, and  make  such  extensions  and  additions  to  the  present  court- 
house building,  situated  in  Marion  county,  as  may  be  necessary  for  said 
purposes.  The  plans  and  specifications,  filed  this  day  with  the  county 
clerk,  and  marked  Exhibit  A,  are  hereby  adopted  by  the  board  as  the 

1  Cases  growing  out  of  the  facts  of  this  case,  Doster  v.  Howe,  SB  Kan.  858;  State 
V.  Harrison,  24  Kan.  270. 

'Same  principle  applied,  Natioual  Bank  v.  Barber,  84 Kjul  645.  "County  charges 
and  expenses,  ^  Osborne  Co.  v.  Blake,  25  Kan.  868. 

*A8  to  power  to  borrow  money,  for  erection  of  county  buUdings,  see  Johnson  ▼. 
Wilson  Co.,  84  Kan.  670;  S.  0.  9  Pac.  Rep.  884. 
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plane  and  speoifioations  to  be  followed  in  making  suoh  repaixs  and  addi- 

fiODB." 

The  specifications  called  for  a  bouse  34x54  feet,  and  34  feet  high,  with 
a  tower  of  some  30  feet  The  vault  was  to  be  9}x20  feet.  The  first 
story  was  to  contain  four  rooms,  each  16}xl4}  feet,  with  hall  running 
through  the  center.  The  second  story  was  to  contain  one  room,  30x50 
feet,  to  be  used  as  a  court-room.  The  stone  for  the  second  story  was  to 
be  hard,  bluff  limestone. 

On  the  hearing  of  the  application,  on  September  28,  1878,  it  was 
ahown  that  0.  Reed  was  the  duly  elected,  qualified,  and  acting  county 
attorney  of  Marion  county;  that  the  county  of  Marion  was  a  duly- 
*421  organized  county;  that  Samuel  Harri*son,  L.  P.  Alspaugh,  and 
W.  T.  Hoblitzell  were  the  duly  elected,  qualified,  and  acting 
county  commissioners  of  the  county;  that  on  December  29,  1866,  a 
oonnty-seat  election  was  held,  and  a  majority  of  votes  were  cast  in  fiivor 
of  locating  said  county-seat  on  the  south-east  comer  of  the  south-east 
quarter  of  section  31,  in  township  19  south,  of  range  4  east,  and  that 
afterwards  the  board  of  county  commissioners  did  erect  permanent  county 
buildings  upon  the  north  -west  quarter  of  section  6,  in  township  12  south, 
of  range  4  east;  that  said  buildings  have  been  so  used  continuously  for 
county  purposes  since  that  time,  and  cost  about  $3,000;  that  August  9, 
1878*,  the  present  board  of  county  commissioners  met,  at  or  about  mid- 
night, in  session,  with  closed  doors,  without  any  public  notice,  without 
the  presence  of  the  county  attorney,  and  made  the  order  above  set  forth, 
and  directed  the  county  derk  of  the  county  to  publish  a  notice  to  con- 
tractors, in  the  Marion  County  Record,  for  thirty  days,  that  proposals 
would  be  received  until  September  25,  1878,  for  the  construction  of  the 
buildings  named  in  toid  order;  that  the  soKsalled  repairs  were  in'  fact  for 
the  erection  of  new  permanent  county  buildings  at  a  cost  of  about  $7 ,600; 
that  no  tax  had  been  levied  or  money  borrowed  for  the  purpose  of  de- 
fraying the  cost  of  such  buildings;  that  no  vote  had  been  had  to  author- 
ize any  appropriation  of  money,  or  the  levying  of  any  tax,  or  the  bor- 
rowing of  any  money  for  the  buildings;  that  the  question  of  erecting 
permanent  county  buildings  in  the  county  had  never  been  submitted  to 
a  vote  of  the  electors  of  the  county;  that  the  question  of  altering  or  add- 
ing to  the  present  county  building  had  never  been-  submitted  to  a  vote 
of  the  electors  of  said  county;  that  the  county  building  in  use  in  Marion 
Centre  was  erected  at  the  cost  of  the  county,  without  protest  from  any 
one,  and  the  building  has  been  used  for  county  purposes  ever  since;  that 
such  buUding  is  now  insufficient;  that  the  offices  for  keeping  the  public 
records  are  unsafe,  and  that  there  is  no  jail  or  jury-room;  that  E.  R. 
Trenner  was  the  duly  elected,  qualified,  and  acting  county  clerk; 
*422  that  said  board  of  county  commissioners  intended  to  ^convene  as 
a  board  to  open  Mds  for  the  work,  and  enter  into  contracts  there- 
for. The  district  judge  refused  the  application,  and  decided  that  the 
board  had  the  power  to  make  the  order  for  the  reception  of  bids;  that 
they  had  the  power  to  make  contracts  for  the  erection  of  county  build- 
ingft,  without  submitting  the  question  to  a  vote  of  the  people,  in  all  cases 
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wh&r^  m>  tax  wttfl  asMsed  iok  that  pxupose;  and^Ahist  ibey  had  the  powei 
to  pay  for  said  buildings  out  of  any  money  in  the  treasury  levied  and' 
ooU€K5ted  to  defray  the  curreiit  expenses  of  the  county.  Exoeptiqos  were 
propetly  taken  to  the  order  and  ruling  of  the  judge.  The  case  is  now 
here,  at  the  instance  of  the  plaintiff,  fdr  review. 

(?.  Reedy  Co.  Atty.,  Boggles^  Scott  &  lAfmn^  John  Martm^  and  WtOard 
DaviSj  Atty.  Gen.,  for  the  State. 

The  board  of  county  commissioners  has  such  powers,  and  those  alone, 
as  are  given  to  it  by  the  statute.  This  is  an  axiom.  To  die  statute, 
therefore,  we  must  look  to  see  whether  the  proceedings  in  this  case  shall 
stand  or  fall,  and  whether  the  injunction  asked  for  herein  shall  be 
granted  or  refused.  -  Among  other  powers  possessed  by  county  boards 
are  these:  ''7%trcl.  To  purchase  sites  for,  and  to  build  and  keep  in  re> 
pair,  county  buildings,  and  cause  the  same  to  be  insured,  in  the  name 
of  the  county  treasurer,  for  the  benefit  of  the  county;  uid,  in  case  there 
are  no  county  buildings,  to  provide  suitable  rooms  for  county  pur- 
poses. Fburtk.  To  apportion  and  order  the  leV3dng  of  taxes  as  provided 
by  law,  and  to  borrow,  upon  the  credit  of  the  county,  a  sum  sufficient 
for  the  erection  of  county  buildings,  or  to  meet  the  current  expenses 
of  the  county  in  case  of  a  deficit  in  the  county  revenue."  Gen.  St.  p. 
256,  §  16. 

Ii\  these  two  provisions  is  contained  ample  authority  to  buSd  tounty 
buildings,  and  to  provide  a  means  of  paying  for  them,  were  it  not 
for  limitations  contained  in  other  sections.  Die  next  two  sectiolis  are  as 
follows: 

"Sec.  17.  The  board  of  county  commissioners  shall  not  borrow  money 
for  the  purposes  specified  in  the  fourth  subdivision  of  the  preced- 
*423    ing  section,  without  first  having  submitted  the  question  of  such 
loan  to  a  vote  of  the  electors  of  the  county. 

''Sec.  18.  No  board  of  county  commissioners  shall  proceed  to  build 
any  permanent  county  buildings,  and  assess  any  tax  for  that  purpose, 
without  first  submitting  the  question  to  a  vote  of  the  electors  of  the  county 
at  some  general  or  special  election,  and  said  election  shall  be  governed 
by,  and  the  returns  thereof  made  in  accordance  with,  the  laws  governing 
the  election  of  county  officers.  The  ballots  used  at  said  election  shall  be 
written  or  printed:  'For  the  erection  of  public  buildings;'  ^Against  the 
erection  of  public  buildings.'"    Gen.  St.  267. 

In  these  sections  are  contained  limitations  and  restrictions  on  the  grant 
of  power  in  the  third  and  fourth  subdivisions  of  the  preceding  section.  It 
will  be  observed  that  the  general  idea  running  through  and  permeating  the 
grant  of  power,  and  the  limitations  of  the  same,  is  that  of  providing  the 
means  of  creating  a  fund  for  the  payment  of  any  obligations  incurred  in  the 
erection  of  permanent  public  buildings,  and  also  that  such  obligations  shall 
not  be  incurred  as  will  render  necessary  the  creation  of  a  ftmd  for  the  pay- 
ment of  the  same,  without  the  consent  of  a  mi^oiily  of  the  electors  as  ex« 
pressed  at  a  general  or  special  election.  In  other  words,  the  right  to  in- 
cur obligations  for  the  erection  of  permanent  county  buildings  includes 
the  right  to  use  the  means*  ^necessary  >ta  create  a  Aind  to  pay  the  eanae; 
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and,  if  the  necessary  pipetequisites  piieacribed  by  the  stattites  have  not 
been  observed  or  complied  with  in  order  to  giyethe  right  to  create  a  fund 
with  ^ioh.  to  p^y  such  obligations,  thai  the  right  to  incur  such  obliga- 
tions does  not  exist.  The  two  rights  are  oorrdativo.  They  go  hand  in 
hand. 

It  was  claimed  in  the  court  below,  and  may  be  claimed  here,  that  the 
oomofiiB^ioners  may  have  a  fund  on  hand  with  which  to  build  these 
buildings,  without  having  to  borrow  money  on  the  credit  of  the  county, 
or  to  levy  a  preeent  tax  for  that  purpose.  To  this  we  answer  that  we 
do.  not  aadticipate, — we  do  not  jump  over  a  stile  till  we  get  to  it;  and 
that,  if  the  commissioners  have  a  fund  arising  from  gift  or  bequest 
*424  for  that  purpose,  we  will  withdraw  all  objection*  Further,  '''as  a 
general  rule,  the  commissiouers  can  have  no  money  that  does  not 
arise  frMU'taxation,  directly  or  indirectly.  All  the  funds  under  the  con- 
trol of  the  commissioners  arise  directly  by  preeent,  immediate  taxation, 
or  are  borrowed  .upon  the  credit  of  the  county,  by  bond  or  otherwise., 
whereby  a  debt  is  created;  and  resort  must  be  had  to  taxation  to  pay  in- 
terest, and  to  create  a  siilking  fund  for  the. ultimate  payment  of  such 
debt.  It  is  plain,  then,  th$t  the  commissioners,  in  the  case  at  bar,  have 
no  right  to  incur  the  obligations  threatened,  unless  the  prerequisites 
have  been  QompHed  with  necessary  to  a  l^al  exercise  of  the  power  to 
create  a  fund  with  which  to  pay  the  same.  That  the  prerequisites  have 
been  oomptied.  with  the  evidence  entirely  negatives. 

It  was  claimed  below^  and  so  held  by  the  learned  judge  who  denied 
the  application  for  an  injujaction  herein,  that  the  limitation  contained  in 
section  18 — !' No.  board  of  county  commissioners  shall  proceed  to  build 
any  permanent  county  buildings,  a^d  assess  any  tax  for  that  purpose, 
.without  first  submitting  the  question  to  a  vote,"  etc. — ^refere  only  to  the 
latter  dause^-r-the  assessment  of  a  tax  for  that  purpose, — and  is  no  lim- 
itation or  restriction  on  the  power  of , the  comtnissionera  to  build  perma- 
nent county  buildings.  If  this  be  the  true  construction,  l^e  law-making 
power  was  exceedingly  unfortunate  in  its  use  of  language;  and,  besides, 
the  latter  part  of  the  section,  which  provides  for  the  form  of  the  ballot  to 
be  used  on  the  submission,  utterly  negatives  such  a  construction.  The 
ballot  to  boused  is:  "For  the  erection  of  public  buildings;"  "Against  the 
erection  of  public  buildings," — ^not,  "For  the  assessment  of  a  tax;" 
^* Against  the  assessment  of  a  tax."  The  question  to  be  submitted  to  a 
vote  under  that  section,  according  to  its  plain  tennsis,  shall  public  build- 
ings be  built?  not,  shall  a  tax  be  levied?  Any  other  construction  seems 
to  us  absurd  and  ridiculous. 

It  is  proved  by  the  plaintiff,  and  t^^itly  conceded  by  the  defendants, 
.  that  the  work  called  for  by  the  plans  and  specifications  is  for  a  new 
*425  •  building;  that  up  mopaey  has  been  borrowed  *on  the  credit  of  the 
county,  or  otherwise,  to  pay  for  such  work;  that  the  question  of 
borrowing  money  for  such  purposes  has  never  been  submitted  to  a  vote  of 
the  ejleotorsof  the  county;  that  the  question  of  erecting  permanent  publia 
buildings,  or  doii^g  any  woirk  as  shpwn  by  s^id  plans  and  specificatjons, 
or  assessing  any  tax  for  th^  payment  of  such  work,  or  any  of  it,  has 


312  SAMSAS  BSP0BT8. 

never  been  submitted  to  a  vote  of  the  electors  of  the  county.  This  being 
so,  and  keeping  in  view  the  limitations  and  restrictions  contained  in  sec- 
tions 17  and  18,  before  quoted,  can  there  be  a  shadow  of  doubt  that  the 
injunction  ought  to  have  been  granted? 

It  cropped  out  in  the  argument  in  this  case  below,  and  was  oonDsid* 
ered  by  the  judge,  and  passed  upon  in  his  opinion,  and  fully  appears 
in  another  case  now  in  this  court  between  the  same  plaintiff  and  the 
same  defendants,  with  the  contractor  and  county  treasurer  added,  that 
the  county  had  about  six  thousand  doUars  to  the  credit  of  the  county 
current-expense  fund,  and  with  that,  so  far  as  it  would  go,  together  with 
other  money  to  be  hereafter  collected  as  taxes  on  account  of  such  fund, 
the  county  commissioners  would  pay  for  the  proposed  improvements. 
The  question  then  arises,  can  this  be  legally  done? 

Our  constitution  contains  the  following  provision:  ^ No  tax  shall  be 
levied  except  in  pursuance  of  a  law,  which  shall  distinctly  state  the  ob- 
j^  of  the  same ;  to  which  object  only  such  tax  shall  be  appdied."  Artide 
11,  §  4.  This  is  explicit,  and  is  a  bar  to  the  diversion  of  any  money 
that  may  be  in  the  treasury  to  the  credit  of  ^he  current-expense  fund. 
Independent  of  the  constitutional  provision,  if  such  a  proceeding  were 
permitted  it  would  enable  the  commissioners  to  do  indirectly  what  they 
could  not  do  directly;  e.  g.^  they  might  levy  a  tax  for  a  purpose  au- 
thorized by  law,  and  then  appropriate  the  money  to  the  erection  of  county 
buildings,  and  thus  evade  the  statutory  provision  requiring  the  question 
to  be  submitted  to  a  vote  of  the  electors  before  a  tax  can  be  levied  for 
the  erection  of  county  buildings.  If  the  erection  of  county  build- 
*426  ings  is  a  matter  of  current  ^expense,  then  the  use  of  the  money 
can  be  justified ;  otherwise  not.  Undoubtedly,  the  erection  of 
public  buildings  is  a  county  charge,  in  the  sense  that  the  county,  under, 
proper  conditions,  must  pay  for  the  cost  Of  them;  but  that  it  is  a  county 
charge  in  the  senHC  used  in  section  1  of  the  act  of  March  6,  1862,  we 
deny.     Gen.  St.  295. 

In  that  section  the  legislature  is  undoubtedly  considering  the  chaff^ 
and  expenses  that  are  incidental  in  conducting  the  business  of  the  county 
for  the  current  year,  and  not  such  as  are  extraordinary  in  their  charac- 
ter, and  the  benefits  from  which  are  permanent  and  continuous.  Any 
other  construction  would  nullify  the  restrictions  and  limitations  con- 
tained in  sections  17  and  18  of  chapter  26  of  General  Statutes.  In  what 
we  have  said  we  have  assumed  and  treated  the  proposed  improvements 
as  being  in  fact  the  erection  of  a  new  permanent  public  building  for  the 
county,  and  not  in  any  sense  the  repairing  of  an  old  one.  In  the  plans 
and  specifications  no  mention  is  made  of  any  old  building,  but  they  re- 
fer exclusively  to  a  new  one  to  be  erected;  the  proceedings  of  the  county 
board  so  treat  the  work;  the  sworn  petition  of  the  plaintiff,  used  as  an 
affidavit  on  the  hearing,  so  alleges;  and  this  is  tacitly  conceded  by  the 
defendants  in  their  showing  before  the  judge  below;  and  the  judge  who 
heard  and  denied  the  application  so  treated  it.  Besides,  to  expend 
seven  thousand  five  hundred  dollars  now,  under  the  guise  of  repairs,  on 
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a  building  which,  ten  years  ago,  in  flush  times,  co^  the  county  about 
three  thousand  dollars,  and  is  now  probably  not  worth  more  than  half 
that,  brings  to  mind  Dundreary's  stupid  joke  about  the  tail  wagging  the 
dog. 

L.  F,  Kdletj  John  V.  Sa/nders,  and  Ftxmk  Dotierj  for  defendants  in  error. 

Plaintiff's  counsel  admit  that,  unless  there  are  some  other  restrictions 
and  limitations  than  those  contained  in  section  16  of  chapter  25  of  Gren* 
end  Statutes,  the  action  of  the  board  is  legal.  They  refer  the  court  to 
sections  17  and  18  following,  as  containing  the  only  restrictions 
*427  on  the  power  of  the  board  to  erect  these  ^buildings.  Let  us  ex- 
amine these  sections,  and  ascertain  if  it  be  not  possible  that  the 
learned  counsel  for  plaintiff  have  misconceived  the  point  involved  in  this 
case. 

The  cotmty  board  is  not  charged  with  borrowing  money  with  which 
to  build  county  buildings,  or  to  meet  the  current  expenses  of  the  county, 
and  we  firankly  admit  that  it  could  not  borrow  money  for  either  of  these 
purposes  without  submitting  the  question  to  a  vote.  And  we  further 
submit  that  the  county  board  could  not  legaUy  borrow  money  for  either 
of  such  purposes,  or  submit  the  question  to  a  vote  of  the  electors  of  the 
county,  unless  there  was  a  deficit  in  the  county  revenue.  But,  say  the 
leamecl  counsel  for  the  plaintiff,  this  borrowing  money  is  one  of  the  spe* 
dal  methods  provided  by  the  legislature  whereby  you  may  exercise  the 
general  power  to  erect  public  buildings.  True,  it  is  one  of  the  methods 
whereby  funds  may  be  provided  for  this  purpose,  but  it  is  such  an  espe^ 
ad  and  extraordinary  way  of  providing  funds  for  such  purpose  that  it  is 
not  to  be  resorted  to  except  upon  extraordinary  occasiuns.  Borrowing 
money  and  issuing  bonds  upon  the  credit  (rf  the  county  is  not  the  ordi- 
nary and  usual  method  of  raising  funds  for  the  erection  of  county  build- 
ings, or  for  other  county  purposes. 

Does  any  one  suppose  that,  unless  there  were  a  special  provision  of 
law  authorizing  a  county  to  borrow  money  for  such  purposes,  it  could 
lawfolly  do  it?  Certainly  not.  Then  the  legislature  must  have  had 
some  reason  for  authorizing  a  county  to  borrow  money  or  to  assess  a  spe- 
cial tax,  aa  in  section  18,  to  erect  county  buildings;  and  the  reason  was 
this:  In  many  new  counties  in  Kansas  there  is  now,  and  was  when  the 
law  was  enacted,  but  a  small  amount  of  taxable  property;  the  greater  por- 
tion of  the  real  property  being  public  lands  or  homesteads  not  taxable, 
and  the  one  per  cent,  permitted  for  general  purposes  would  in  many 
counties  fail  to  afford  a  sufficient  revenue  to  run  the  county  from  one 
year  to  another;  and,  again,  in  otherait  would  produce  sufficient  funds 
to  pay  the  usual  county  expenses  of  such  counties,  yet  it  would 
*428  not  afford  any  surplus  with  which  td  provide  suitable  county  *build» 
ings.  Therefore  these  provisions  were  made  for  the  purpose  of 
allowing  these  counties  the  inestimable  privilege  of  borrowing  money 
either  to  run  the  county  from  year  to  year  with,  or  for  the  erection  of 
needed  county  buildings;  and  this  unusual  and  extraordinary  method  of 
xaising  money  for  these  purposes  it  was  thought  best  to  submit  to  the 
people,  so  that  they  might  not  be  burdened  with  debt,  of  unusual  and 


814  .  KANSAS  BBPO&IS.      * 

Exorbitant  levies  oi  taxes,  without  their  consent.  Beading  this  section 
17  in  connection  with  the  fourth  subdivision  of  section  16,  to  which  it 
refers,  it  is  apparent  that  the  former  does  not  and  was  not  intended  to 
restrict  the  power  already  conferred  upon  the  board  to  erect  county  build- 
ings, but  only  refers  the  question  of  providing  the  necessary  fiUids  for 
that  purpose,  by  a  loan,  to  the  electors  of  the  county,  in  the  event  of  a 
deficit  in  the  county  revenue.  Hence  there  is  no  restriction  or  linoita- 
tlon  of  the  power  to  build  contained  in  said  section  17. 

Examining  section  18  in  the  light  of  the  usual  statutory  constmctiony 
does  it  contain  any  limitation  of,  or  impose  any  restriction  upon,  the 
general  power  to  build ,  which  the  counsel  for  the  state  concede  is  con- 
ferred by  section  16?  Said  section  reads  as  followB:  "No  board  of  county 
commissioners  shall  proceed  to  build  any  permanent  county  building, 
and  assess  any  tax  for  that  purpose,  without  first  submitting  the  ques^ 
tion  to  a  vote  of  the  electors  of  the  county."  We  invite  the  attention  of 
the  court  particularly  to  the  fact  that  the  two  acts  mentioned  which  are 
to  be  done  by  the  board, — viz. ,  erecting  buildings  and  assessing  a  tax, — 
are  joined  by  the  copulative  conjunction  "and,''  making  the  two  one  com- 
bined whole,  instead  of  being  connected  with  the  disjunctive  conjunction 
"or,"  which  would  refer  to  either  action  contemplated,  separate  from  the 
other.  If  the  section  read,  '*No  board  shall  proceed  to  erect,"  etc.,  ^^cr 
assess  a  tax,"  etc.,  then,  according  to  the  ordinary  use  of  language  and 
general  rule  of  statutory  construction,  the  board  could  not  proceed  to 
erect  the  buildings  without  a  vote,  nor  could  it  assess  a  tax  without  a  vote, 

nor  could  it  do  both  together;  but,  when  the  two  are  joined 
*429     *by  the  conjunction  "and,"  the  board  is  not  forbidden  to  do  either 

ai<ytu,  but  from  doing  both  together  as  one  act;  u  €.,  the  board  can- 
not proceed  to  erect  county  buildings,  aatd  assess  any  tax  for  that  special 
purpose,  without  submitting  the  question  as  a  whole  to  the  electors. 

It  seems  clear  that  the  central  idea  contained  in  said  section  18  is  to 
limit  the  assessing  of  a  special  tax  upon  the  people  to  pay  for  the  county 
buildings  mentioned  in  the  third  and  fourth  subdivisions  of  section  16, 
and  not  a  limitation  upon  the  power  to  build.  What  was  the  danger 
against  which  the  legislature  designed  to  guard  the  tax-payers  and  elect- 
ors of  the  county  when  it  enacted  said  sections  17  and  18?  Was  it  the 
erection  of  proper  and  necessary  county  buildings  at  the  oounty-eeat, 
such  as  the  immediate  necessities  of  the  county  demanded,  or  was  it  the 
incurring  of  a  debt  by  a  loan  to  pay  for  such  buildings,  or  the  ^assessing 
of  a  heavy  tax  upon  the  people  to  accomplish  the  same?  Which  is  the 
more  rational  and  sensible  view  to  take  of  this  question,  independent  of 
all  technical  rules  of  construction  and  technical  statutory  expressions: 
that  the  erection  of  county  buildings,  required  by  law  and  the  ordinary 
business  of  the  county,  at  the  seat  of  justice  of  the  county,  was  the  cen- 
tral idea,  the  one  pre-eminent  in  the  mind  of  the  legislator  when  he  voted 
upon  the  passage  of  this  law,  to  guard  and  hedge  in  the  people  of  the 
county  from  the  terrible  and  disastrous  consequences  to  flow  frMi' the 
unrestricted  exercise  of  the  power  to  build  county  buildings;  or  was  it 
the  danger  afid  disaster  that  would  probably  flow  from  the  unlimited 
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and  tmresbicte^  grant  of  power  to  ''borrow  money,''  and  inour  a  debt 
unlimited  in  amount  upon  the  tax-payers  of. the  county,  or  the  ''assess- 
ment of  a  tax,"  also  without  limit,  that  induced  the  legislator  to  hedge 
in  the  tax-payer  by  said  enactments  from  the  evils  and  burdens  to  flow 
from  a  too  free  exercise  of  this  power  to  borrow  money  or  assess  a  tax? 
Common  sense  and  reason  answer  that  it  was  to  prevent  the  incurring  of 
a  burden  of  debt,  or  the  assessment  of  an  exorbitant  tax  upon  the  peo- 
ple, without  their  full  and  free  consent  thereto.  No  evil  can  re-. 
*480  suit  to  the  people  from  the  erection  *of  necessary  and  suitable 
county  buildings  at  the  place  designated  for  the  seat  of  justice, 
unless  by  so  doing  a  burden  of  debt  will  be  incurred  or  a  tax  will  be 
levied  upon  the  people  greater  than  they  can  bear.  Certainly,  if  some 
one  or  niore  citizens  of  the  county  should  see  fit  to  donate  to  tiie  county 
a  sum  sufficient  to  erect  all  the  county  buildings  which  the  county  would 
need  for  a  hundred  years,  and  the  board  should  immediately  proceed  to 
erect  such  buildings  at  the  county-seat  that  had  been  located  by  a  vote 
of  the  people  of  the  county,  and  pay  for  the  same  out  of  the  fund  so  do- 
nated, neither  the  district  court  nor  this  court,  on  error,  would  say  that 
an  injunction  ought  to  be  granted  to  restrain  the  construction  of  such 
buildings  because  the  question  of  building  had  not  been  submitted  to  the 
eleciois  under  section  18.  Then,  as  the  county  board  is  not  borrowing 
any  money  and  running  the  county  in  debt,  nor  assessing  any  tax  to 
build  the  buildings  complained  of,  (because  it  must  be  apparent  to  the 
court  by  this  time  that  it  is  the  buildings  the  plaintiff  complains  of,  and 
not  any  evil  that  has  befallen,  or  likely  to  befall,  the  electors  and  tax- 
payers of  the  county  by  their  erection,)  nor  threatening  to  borrow  any 
money  or  assess  any  tax  for  this  purpose,  the  defendants  are  not  coming 
within  any  statutory  restriction  or  prohibition  contained  in  said  sections 
17  and  18.  Then,  as  counsel  for  the  state  say,  if  we  could  have  built 
the  buildings  complained  of,  and  paid  for  them  out  of  the  fund  on  hand 
for  county  diaiges,  if  said  section  18  had  never  been  passed,  we  can  still 
do  so,  for  that  section  nowhere  prohibits  us  from  so  doing.  And  this, 
we  think,  disposes  of  all  supposed  statutory  limitations  and  restrictions 
upon  the  power  to  build,  granted  by  sections  3  and  4  of  article  1,  c.  25, 
and  section  16  of  article  2,  same  chapter. 

But  counsel  for  plaintiff,  seemingly  conscious  of  the  untenable  posi- 
tion taken  by  them  upon  this  question,  in  their  desperation  fly  for  safety 
to  that  great  bulwark  of  our  liberties,  the  constitution,  as  thopgh  it 
would  prove  a  city  of  refuge  for  them.  But,  strong  and  invulnerable  as 
that  fortification  usually  is  for  all  who  have  a  right  to  seek  its  pro- 
*431  tection,  '^'in  this  case  they  have  come  far  short  of  entering  within 
the  pearly  gates  thereof.  The  particular  provision  of  this  instru- 
meoat  which  they  would  have  us  believe  affords  them  a  remedy  for  all 
their  grievances  (?)  is  section  4  of  article  11,  reading  as  follows:  "No  tax 
shall  be  levied  except  in  pursuance  of  a  law  which  shall  distinctly  state 
the  object  of  tiie  same,  to  which  object  only  shall  such  tax  be  apj^Ued;" 
and  learned  counsel  have  the  hardihood  to  assert  that  this  provision  pro- 
hibits the  county  board  from  paying  for  necessary  county, buildix^  out 
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of  the  ftind  which  fhe7  denominate  a  fand  to  defray  ^current  expenses 
and  county  charges,**  but  which,  of  course,  means  "county  revenue,"  as 
mentioned  in  subdivision  4  of  section  16,  c.  26,  Gen.  St.  Now,  if  pay- 
ing for  county  buildings  is  not  liquidating  a  county  charge  or  expense, 
then  there  may  be  some  force  in  the  argument.  And  we  say,  with  the 
learned  judge,  that  said  provision  has  no  weight  in  the  examination  of 
this  case,  and  hence  needs  no  construction  here  by  this  court. 

Let  us  see  if  this  is  not  so.  If  it  is  to  be  construed  as  a  law  affecting 
the  proposed  action  of  the  county  board  herein  complained  of,  what  kind 
of  construction  must  be  given  to  it?  Does  it  mean  that  the  legislature 
must  expressly,  specifically,  and  in  minute  detail  enumerate  all  the  pur- 
poses to  which  every  tax  levied  by  the  various  boards  of  assessors  in 
school-districts,  townships,  cities,  and  counties  shall  be  applied?  Must 
the  law  authorizing  the  levy  of  a  tax  for  current  expenses  and  county 
charges  specify  that  so  much  shall  be  levied  for  fuel,  so  much  for  jurors' 
fees,  so  much  for  county  printing,  so  much  for  salary  of  each  county 
officer,  so  much  for  rent  when  county  buildings  have  to  be  rented,  so 
much  for  insurance  of  county  buildings,  so  much  for  repairs,  so  much  for 
boarding  of  prisoners,  so  much  for  the  purchase  of  sites  for  county  build- 
ings, and  so  much  for  making  additions  to  county  buildings,  and  so  on 
to  the  end  of  all  necessary  county  expenses;  or  may  the  legislature  sura 

np  the  whole,  as  it  has  attempted  to  do  in  Gen.  St.  p.  295,  §  1? 
*iS2    Now,  if  the  theory  of  the  plaintiff's  counsel  be  the  true  *one,  that 

this  constitutional  provision  prohibits  the  levying  of  a  tax  for  any 
purpose  unless  the  law  authorizing  the  same  distmcdy  states  the  object  of 
the  tax,  the  construction  which  the  attorney  general  puts  upon  this  sec- 
tion of  the  constitution  would  make  the  section  of  the  statute  last  above 
Inferred  to  unconstitutional.  And,  if  his  theory  be  the  true  one,  then 
what  tax  has  ever  been  legally  levied  or  collected  in  this  state?  Said 
statute  defines  nothing  for  which  taxes  shall  be  levied  save  "county 
charges"  and  "expenses,"  and  this  court  must  either  pronounce  it  in  con- 
flict with  said  constitutional  provision,  and  say  no  tax  has  ever  been 
legally  levied  under  it,  or  say  that,  in  the  absence  of  any  legislative  re- 
striction, the  board  can  do  just  what  said  statute  authorizes  it  to  do,  to- 
wit,  levy  a  tax  to  cover  all  county  charges  and  expenses.  And  this  brings 
ns  back  again  to  the  inquiry,  what  are  "county  charges"  and  "expenses?" 
We  submit  that  county  charges  and  expenses  mean  such  expenses  as  are 
necessarily  incurred  by  carrying  on  the  business  of  the  county  in  the  best 
manner  possible  for  the  county's  interest;  and  what  is  the  best  manner, 
the  board,  in  the  absence  of  statutory  restrictionBi  must,  in  the  exercise 
of  a  sound  discretion,  be  the  judge. 

HoRTON,  C.  J.  Before  proceeding  to  the  prindpal  inquiiy  invdved 
in  this  action,  we  will  dispose  of  the  preliminary  objections  presented 
on  the  part  of  the  defendants  to  our  consideration  of  the  merits  of  the 
cause.  These  are — Fhrsty  that  the  state  is  not  the  party  in  interest,  and 
hence  that  the  suit  cannot  be  maintained  in  its  name;  and,  second^  if  the 
suit  can  be  maintained  in  the  name  of  the  state,  it  cannot  be  done  on  the 
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relation  of  the  oounty  attorney.  Neither  of  these  objections  is  tenable. 
The  suit  is  being  prosecuted  by  the  proper  officer,  and  in  the  name  of 
the  proper  party  plaintiff;  and  in  justification  of  thia  condnsion  we  need 
only  refer  to  the  prior  decisions  of  this  court.  Graft  v.  Jackson 
*488  *Co.,  6  Kan.  *618;  Bobbett  v.  State,  10  Kan.  *9;  Bartlettv. 
State,  13  Kan.  *99;  State  v.  Faulkner,  20  Kan.  541. 
The  main  question  at  issue  is  whether  a  board  of  county  commission- 
ers have  the  power  to  use  or  appropriate  the  fund  raised  by  taxation  to 
defray  county  charges  and  expenses,  for  the  construction  of  permanent 
county  buildings.  Counsel  for  defendants  contend  that  under  the  ex- 
press authority  given  by  sections  4  and  16,  c.  25,  Gen.  St.,  the  county 
commissioners  of  Marion  county  had  ample  power  to  make  the  order  of 
the  ninth  of  August,  1878,  and  build  the  county  building  therein  re- 
ferred to,  and  also  to  furnish  the  means  of  paying  for  it  from  the  revenue 
levied  to  defray  the  county  charges  and  expenses,  and  further  contend 
that  the  only  restrictions  or,  limitations  upon  this  power  are  the  condi- 
tions in  sections  17  and  18  of  said  chapter  25,  which  they  assert  merely 
prohibit  the  commissioners  from  borrowing  money,  or  assessing  special 
taxes  for  permanent  buildings,  without  first  having  submitted  the  ques- 
tion to  a  vote  of  the  electors  of  the  county.  On  the  other  hand,  it  is 
claimed  on  the  part  of  the  counsel  for  the  plaintiff  that  the  commission- 
ers have  no  right  to  expend  the  yearly  levies,  intended  for  county  charges 
and  expenses,  to  build  permanent  county  buildings,  and  that  the  right 
to  incur  obligations  for  the  erection  of  this  class  of  buildings  includes  the 
right  to  use  the  means  necessary  to  create  a  fund  to  pay  the  same,  and  if 
the  necessary  prerequisites  prescribed  by  the  statute,  to-wit,  the  obtain- 
ment  of  the  consent  of  the  electors  expressed  through  the  ballot-box,  have 
not  been  fully  complied  with  in  order  to  give  the  right  to  create  a  fund 
with  which  to  pay  such  obligations,  then  the  right  to  incur  such  obliga- 
tions does  not  exist. 

This  latter  view  seems  to  us  the  better  construction  of  the  various  pro- 
visions of  the  statute  upon  the  subject,  and  more  in  consonance  with  the 
letter  and  spirit  of  the  law.  The  revenue  collected  from  the  levy  pro- 
vided for  in  section  1,  Gen.  St.  295,  was  evidently  intended  to  be  used 
only  for  ordinary  and  current  expenses.  The  words  '^county 
*434  chaiges  and  expenses,''  employed  in  *8aid  section  1,  are  synony- 
mous with  the  phrase  ^'current  expenses"  in  sections  16  and  181 , 
c.  25,  Gen.  St.  These  phrases  only  include  such  charges  and  expenses 
as  are  incidental  in  conducting  the  business  of  the  county  government 
for  the  cunent  year.  It  would  be  a  strnined  construction  of  language  to 
say  that  the  erecticm  of  permanent  county  buildings,  costing  thousands 
of  dollars,  is  the  ordinary  current  expense  of  a  county.  It  is  in  fact  an 
extraordinary  and  exceptional  expense.  When  permanent  county  build- 
ings are  once  erected  and  completed,  the  benefits  to  the  county  are  per- 
manent and  continuous;  and  while  the  erection  of  such  buildings  is  a 
county  charge  and  expense  in  the  sense  that  the  county,  under  proper 
conditions,  must  pay  the  cost  of  them,  it  is  not  a  county  charge  in  the 
meaning  of  said  section  1  of  Gen.  St.  295,  nor  a  part  of  the  ^^current 
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ex:|tenses'^  referred  to  in  the  fourth  subdivision  of  section  16»  and  in  seo* 
tion  181,  c.  25,  Gen.  St.  That  the  l^islature  did  not  utiderstatid  that 
"current  expenses"  included  the  "erection  of  county  buildings"  is  man- 
ifest from  the  language  of  the  said  fourth  subdivision  of  section  16, 
which  reads  as  foUows:  Apportion  and  order  the  levying  of  taxes  aa 
provided  by  law,  and  to  borrow,  upon  the  credit  of  the  county,  a  sum 
sufficient  for  the  "erection  of  covmJty  huUdingSy^  or  to  meet  the  ^^cmrent  6a> 
penaea"  of  the  county  when  there  is  a  deficit  in  the  county  revenue.  In 
this  subdiv&ision  "county  buildings"  and  "current  expenses"  are  placed 
in  an  antithetical  relation  to  each  other,  and,  as  used,  express  difPer^it 
purposes  for  which  money  may  be  borrowed.  If  the  funds  needed  to 
defray  the  current  expenses  could  be  applied  to  the  erection  of  county 
buildings,  then  the  lawmakers  were  guilty,  in  adopting  said  subdivision 
4,  of  repeating  therein  the  same  meaning  in  different  words.  Such  is 
not  the  true  construction,  nor  even  a  reasonable  one. 

In  addition,  it  is  not  necessary  to  give  a  forced  and  extended  defini- 
tion to  county  charges  and  expenses  in  order  to  furnish  commissioners 
with  funds  to  build  county  buildings,  as  it  appears  that  other  and  ample 
provisions  have  been  made  by  the  legislature  for.  the  creation  of 
*435  a  fund,  distinct  from  the  general  ^revenue  of  a  county,  out  of 
which  to  erect  these  buildings.  This  power  is  found  in  the  au- 
thority to  borrow  money,  or  assess  special  taxes  therefor,  under  the  con- 
dition that  a  majority  of  the  electors  of  the  county  first  sanction  the  cre- 
ation of  a  fund  to  construct  such  buildings^  Sections  16-20,  c.  25, 
Gen.  St.  As  it  was  not  designed  or  intended  to  include  in  the  levy  for 
county  charges  and  expenses  the  means  to  erect  county  buildings,  and 
as  the  constitution  of  the  state  prohibits  the  diversion  of  taxes  from  the 
object  for  which  they  are  levied,  it  seems  to  us  that  the  commissioners 
of  Marion  county  have  no  power  to  employ  the  current-expense  fund  of 
the  county  for  the  building  proposed  to  be  constructed  under  thdr  order 
of  last  August.  All  proceedings  by  them  in  that  direction,  without  a 
direct  vote  of  the  electors  of  their  county,  are  an  exercise,  or  an  attempt 
to  exercise,  power  on  their  part  unauthorized  by  law.  Such  illegal  and 
unauthorized  acts  of  officers,  tending  to  aggrieve  the  whole  community 
alike,  are  the  proper  subjects  of  the  preventive  jurisdiction  of  equity 
when  its  exercise  is  invoked  by  suitable  authority.  The  conclusion  we 
have  reached  leads  necessarily  to  the  other  inference;  viz.,  that,  before 
county  buildings  are  constructed  at  the  charge  of  the  county,  the  sanc- 
tion of  the  electors  of  the  county  must  be  first  obtained.  No  funds  can 
be  secured  by  borrowing  for  this  purpose  without  a  vote;  nor  can  any 
special  tax  be  levied  for  like  objects  without  an  appeal  to  the  ballot. 

With  occasional  exceptions,  county  buildings  are  constructed  at  the 
expense  of  the  tax-payers;  and  as  this  class  of  buildings  is  often  costly, 
and  usually  intended  to  be  permanent,  the  l^slatare,  in  its  wisdom,  has 
restricted  the  power  of  the  county  commissioners  over  their  erection,  and 
deposited  with  the  electors  the  decision  whether  improvements  of  this 
character  shall  be  made.  If  the  current-expense  fund  can  be  drawn 
upon  for  this  purpose,  the  restrictions  would  be  nugatory,  as  each  year 
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taxes  could  be  assessed,  in  violation  of  said  section  18,  to  build  per- 
manent county  buildings,  under,  the  name  of  county  charges  and 
*436  expenses."  It  ''is  a  Vdl-settled  rule  that  the  law  does  not  per- 
mit that  to  be  done  indirectly  which  may  not  be  done  directly. 
That  the  present  county  buildings  are  insufficient,  and  many  of  the  pub- 
lic offices  unsafe;  that  there  is  no  jail  or  jury-room  in  the  county;  that 
it  is  inconvenient  for  the  commissioners  to  rent  rooms  for  county  pur- 
poses; and,  finally,  that  the  proposed  buildings  are  greatly  needed  in 
Marion  county, — are  no  arguments  in  favor  of  the  commissioners'  pro- 
ceeding to  make  any  contract  therefor  without  first  submitting  the  ques- 
tion to  a  vote.  The  officers  of  the  county  are  the  mere  agents  and  serv- 
ants of  the  people;  and,  if  new  buildings  are  needed  and  demanded  by 
the  electors,  the  board  baq  been  derelict  in  not  obtaining  from  such  elect- 
ors the  authority  to  erect  such  buildings  in  the  manner  provided  by  the 
statute.  • 

A  further  argument  against  the  right  of  the  commissioners  to  erect  per- 
manent county  buildings,  without  a  vote,  is  found  in  chapter  26,  Gen. 
St.  296.  Section  2  of  this  chapter  provides  that  ''when  the  county-seat 
of  any  county  has  been  located  by  a  vote  of  the  electors  of  the  county,  or 
when  county  buildings  have  been  erected,  donated,  or  purchased  at  the 
county-seat  at  a  cost  of  at  least  two  thousand  dollars,  the  board  of  county 
commissioners,  upon  the  petition  of  three-fifths  of  the  legal  electors  of  the 
county,  or,  where  county  buildings  have  been  erected  at  the  county-seat 
at  a  cost  to  the  county  of  ten  thousand  dollars,  the  board  of  county  com- 
missioners, upon  the  petition  of  ihre^fourtiia  of  the  legal  electors  of  the 
county,  shall  order  an  election  for  the  relocation  of  such  county-seat." 

The  erection  of  the  new  permanent  buildings  will  cost  nearly  $7,500. 
The  building  now  in  use  cost  about  $8,000.  If  the  county  commission- 
ers are  permitted  to  proceed  with  the  construction  of  the  building,  the 
county  will  have  paid  out  over  $10,000  for  its  public  buildings.  Such 
action  will  result  in  directly  aiding  the  continuance  of  the  county-seat  at 
Marion  Centre,  as  then  no  election  can  be  had  for  the  relocation  of  the 
county-seat  unless  three-pu/rths  of  the  electors  petition  therefor.  If  this 
building  is  not  erected,  a  vote  for  a  change  of  the  county-seat  can 
*437  be  had  if  three-fifths  of  the  ^electors  sign  a  petition.  Thus  the 
difficulty  of  a  vote  on  a  change  of  the  county-seat  is  increased .  As 
the  question  of  the  location  of  county-seats  was  intended  to  be  within  the 
control  of  the  electors  of  a  county,  with  certain  restrictions  on  calling  elec- 
tions, it  is  not  strange  that  the  legislature  purposely  provided  that  the 
commissioners  could  not  add  to  the  restrictions  by  the  expenditure  of 
public  funds  at  their  own  pleasure.  The  electors  are  the  parties  most 
interested.  They  must  be  consulted,  and  their  assent  given  in  a  legal 
way,  if  permanent  county  buildings  are  erected. 

The  application  of  the  plaintiff  for  an  injunction  to  restrain  the  defend- 
ants firom  letting  a  contract  to  erect  county  buildings  should  have  been 
allowed.    The  order  of  the  district  judge  will  therefore  be  reversed,  and 
the  case  remanded,  with  directions  to  said  judge  to  grant  the  injunction; 
(All  the  justices  concurring.) 
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SxATE  OF  EIansas  «»  rd.  C.  Rbbo,  CSo.  Atty.,  v.  Oommibbiombbs  of 

Mabion  Go.  and  otheiB. 

January  Term,  1879. 

Injnnotion:  Comity  ConunisBioneis:  Void  Contract  t  County  Build- 
ings. Where  a  board  of  county  commissioners  heye  executed, on  behalf 
of  a  county,  a  contract  for  the  erection  of  permanent  county  buildings, 
which  is  void  for  want  of  power  on  the  part  of  the  commissioners,  as  of- 
ticei-s  of  the  county,  to  make  it,  and  are  carrying  out  the  terms  of  the  con* 
tract  at  th^  cost  of  the  county,  and  using  the  general  revenue  fund  to  pay 
for  tlie  work  done  tliereunder,  field,  that  they  may  be  restrained  by  in- 
junction from  erecting  said  buildings,  and  from  drawing  any  warrants 
on  the  county  treasurer  therefor,    [istate  v.  Marion  Co.,  anUt  *419.] 

Error  from  Marion  district  court. 

The  case  is  stated  in  the  opinion. 
*488    *a  Reed,  Co.  Atty.,  for  the  State. 

X.  F,  Kdlsr  arid  John  V.  Sanden^  for  defendants. 

HoRTON,  C.  J.  After  the  application  for  an  injunction  had  been  d»> 
nied  by  the  district  judge  in  the  case  of  State  v.  Board  Com'rs  Marion 
Co. ,  just  decided,  the  commissioners  met  on  October  7 ,  1878,  and  opened 
bids  for  the  construction  of  permanent  county  buildings  at  Marion  Cen- 
tre. They  then  accepted  the  bid  of  Henry  C.  Koble,  and  entered  into  a 
contract  with  him,  on  behalf  of  the  county,  for  the  erection  of  said  build- 
ings at  a  cost  of  $7,450.  Thereupon  they  appropriated  $7,450  out  of 
the  general  county  fund  for  the  payment  of  such  buildings,  and,  before 
any  work  had  been  done  under  the  contract,  ordered  that  a  warrant  should 
be  drawn  upon  the  treasury  of  the  county  of  Marion,  and  against  the 
general  county  fund,  in  favor  of  said  Koule  for  $4,500,  as  part  payment 
under  the  contract.  On  the  said  seventh  day  of  October  the  warrant  was 
issued,  and  paid  out  of  the  general  county  fund.  The  plaintiff  then  ap- 
plied to  the  judge  of  the  district  court  of  Marion  county  for  a  temporary 
injunction  against  the  board  and  the  other  defendants  to  restrain  the  is- 
suance of  any  other  warrants  for  a  like  purpose,  and  to  prevent  the  fur- 
ther action  of  the  commissioners  and  the  other  defendants,  under  the 
said  contract,  at  the  expense  of  the  county.  This  application  was  heard 
on  October  23,  1878,  and  denied  by  the  district  judge. 

The  decision  of  this  court  in  the  case  of  State  v.  Board  Com'rs  Ma- 
rion Co.,  8u/pray  is  decisive  of  this  case.  The  alleged  contract  of  Oo- 
tober  7,  1878,  is  null  and  void,  as  against  Marion  countyi  on  aooount 
of  the  want  of  power  on  the  part  of  said  oommissioners  to  execute  it. 
The  warrant  of  $4,500  was  unlawfully  drawn  and  paid.  To  prevent 
further  illegal  acts  of  the  defendants,  under  said  oontract,  in  the 
*439  erection  of  county  buildings,  and  using  the  '''general  county  rev- 
enue therefor,  the  district  judge  should  have  granted  the  tempo- 
rary ii^junction  prayed  for  by  the  plaintiffs.  His  r^fosal  to  do  so  was 
error. 


GBNTBAL  BBAKCH  Ut  P.  B*  CX>.  V.  HABDBNBBOOK.  821 

The  order  of  the  district  judge  will  therefore  be  reversed,  and  the  case 
remanded,  with  direction  to  said  judge  to  grant  the  iigunction. 
(All  the  justices  concurring.) 


Crrv  OF  Marion  Centrb  v.  P«  S.  Toomt. 
January  Term*  1879. 

Tbis  case  is  here  on  appeal  from  Marion  district  court,  where  Toomy, 
at  October  term,  1876,  had  judgment.  The  City  of  Marion  Gentrt 
brings  the  case  here. 

C.  Reedj  for  appellant. 

Rank  Dostery  for  appellee. 

Per  Curiam.  Within  the  authority  of  the  cases  of  City  of  Salina  ▼• 
Seitz,  16  Kan.  143,  and  State  v.  Young,  17  Kan.  414,  the  judgment  of 
the  district  court  will  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  overrule  the  motion  of  said  appellee  to  dis- 
miss the  case  against  him. 


*440  ^Central  Branoh  IT.  P.  B.  Co.  v.  Marcus  Hardbnerook. 

January  Term,  1879. 

Oooupying  Claimant  Act :  Title  of  Claimant.  Under  that  provision  of 
the  occupying  claimant  law  which  extends  the  benefits  thereof  to  any 
person  *' being  in  the  quiet  possession  of  any  lands  or  tenements,  for 
which  such  person  can  show  a  plain  and  connected  title  in  law  or  equity, 
derived  from  the  records  of  some  pablie  office,"  (Laws  1878,  p.  203,)  the 
whole  of  the  records  of  any  public  office  to  which  the  occupying  claimant 
himself  appeals  as  furnishing  evidence  of  his  title  to  the  land  in  contro- 
versy may  be  taken  into  consideration,  so  far  as  such  records  can  in  any 
manner  affect  the  title  to  such  land;  and,  in  order  to  enable  him  to  get 
the  benefit  of  said  provision  of  the  (yccupying  claimant  law,  such  records 
should  show,  prima  facie  at  least,  Ihat  at  the  time  he  made  thejmprove- 
ments  on  the  land  he  had  an  interest  therein,  and  that  such  interest  was 
of  that  high  character  which  may  properly  and  rightfully  be  denominated 
in  law  or  equity  a  title.  No  interest  less  than  an  apparent  title  would 
be  sufficient;  and  this  apparent  title  must  be  manifest  from  a  considera- 
tion of  the  whole  of  the  records  of  the  public  office  to  which  the  occupy- 
ing claimant  refers,  so  far  as  such  records  apply  to  the  case.* 

Error  from  Marshall  district  court. 

On  June  24, 1875,  the  defendant  in  error,  Marcus  Hardenbrook,  com- 
menced an  action  in  the  district  court  of  Marshall  county  against  the 
phiniiS  in  error,  the  Central  Branch  Union  Pacific  Railroad  Company, 

>8ee  notes  to  North  v.  Moore,  8  Kan.  *148,  and  Smith  y.  Smith*  IS  Kan.  *fM. 
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and  Ralph  M.  Pomeroy,  Effingham  H.  Nichols,  and  Henry  Day,  to 
compel  them  to  convey  to  hj.;n  the  north-west  quarter  of  section  21,  in 
to^vnship  1 ,  of  range  8  east  of  the  sixth  principal  meridian,  in  said  county 
of  Marshall,  on  certain  grounds  set  forth  in  the  petition  filed  in  the  ac- 
tion. The  defendants  in  the  court  below  demurred  to  said  petition;  but, 
the  same  being  overruled,  they  took  leave  to  answer.  On  September  25, 
1875,  the  defendants  in  the  court  below  filed  their  answer,  and  on  No- 
vember 8,  1875,  the  plaintiff  in  the  court  below  filed  his  reply.  On 
December  21,  1875,  a  stipulation  was  filed,  whereby  the  defendants  R. 
M.  Pomeroy,  E.  H.  Nichols,  and  Henry  Day  disclaimed  any 
*441  ^inter'est  in  said  land,  leaving  the  controversy  to  be  determined 
between  said  Marcus  Hardenbrook  and  the  railroad  company 
only.  On  December  21  and  22,  1875,  the  cause  came  on  to  be  heard 
before  the  court,  a  jury  being  waived;  and  the  court  made  special  find- 
ings of  all  the  facts  in  said  cause,  and  also  its  conclusions  of  law  thereon, 
and  rendered  judgment  accordingly  in  favor  of  said  railroad  company, 
fuUy  confirming  and  quieting  its  title  to  said  land,  and  adjudging  that 
the  said  Marcus  Hardenbrook  had  no  title  to  nor  right  of  possession  of 
said  premises,  either  legal  or  equitable,  but  that  the  entire  estate  therein, 
both  legal  and  equitable,  and  the  right  of  possession  thereof,  were  vested 
in  said  railroad  company.  But  thereupon  the  said  Marcus  Hardenbrook 
filed  his  motion  for  the  benefit  of  the  occupying  claimant  act,  on  the 
ground  that  he  was  entitled  thereto  on  the  findings  of  fact  in  said  case; 
and,  said  motion  coming  on  immediately  for  hearing,  the  same  was  sus- 
tained, to  which  ruling  and  decision  the  said  railroad  company  then  and 
there  excepted.  The  findings  of  fact  and  conclusions  of  law  appear  in 
the  record,  and  are  as  follows  : 

"[Court  and  title.]  This  cause  coming  on-to  be  heard  at  the  Decem- 
ber term,  1875,  of  this  court,  to-wit,  on  the  twenty-first  of  December, 
1875,  and  being  submitted  to  the  court  on  the  pleadings  and  the  evi- 
dence, the  court  doth  find  therefrom  the  following  fJEu^ts,  being  all  the 
facts  in  said  case,  to-wit: 

"(1)  The  said  Gentral  Branch  Union  Pacific  Railroad  Company  (for- 
merly known  as  the  Atchison  &  Pike's  Peak  Railroad  Company)  is  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  the  state  of  Kan- 
sas, and  is  the  assignee  of  the  Hannibal  &  St.  Joseph  Railroad  Company 
of  all  the  rights  of  the  said  H.  &  St.  J.  R.  R.  Co.  under  the  act  of  con- 
gress entitled  'An  act  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Missouri  river  to  the  Pacific  ocean,  and  to  secure  to 
the  government  the  use  of  the  same  for  postal,  military,  and  other  pur- 
poses,' approved  July  1,  1862,  and  an  act  of  congress  amendatory 
thereof,  approved  July  2,  1864;  said  acts  being  commonly  known  as  the 
'Pacific  Railroad  Acts.' 

"(2)  On  MArch  6,  1866,  said  C.  B.  U.  P.  R.  R.  Co.  (then  known  as 
the  A.  &  P.  P.  R.  R.  Co.)  filed  in  the  office  of  the  secretary  of  the 
*4A^    interior  a  map  or  plat  showing  the  definite  ^location  of  the  route 
of  said  railroad  from  Atchison,  on  the  Missouri  river,  in  a  gen- 
eral westerly  direction;  to  the  west  line  of  section  9,  in  fowilship  5  south. 
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of  range  8  east  of  tbe.sixth  principal  meridian,  in  Marshall  county,  Kan- 
sas, showing  the  route  of  sai^'  railroad  in  said  county  of  MarshaU  to  be 
as  follows,  to-wit:  In  range  10  ea£ft  of  the  eixth  principal  meridian, 
through  sections  12,  11,  10,  9,  8,  7,  and  18,  in  township  4;  range  9 
east  of  the  sixth  principal  meridian,  through  sections  13,  14,  15,  16. 
17,  20,  19,  and  30,  in  township  4;  range  8  east  of  the  sixth  principal 
meridian,  through  sections  86  and  35,  in  township  4  south,  and  through 
sections  2,  3,  4,  9,  and  into  section  8,  in  township  5  south;  the  route 
of  the  road  from  said  section  17,  in  township  4  south,  of  range  9  east, 
to  the  terminal  point,  being  nearly  in  a  south-west  course.  Said  rail* 
road  was  completed  to  said  terminal  point,  according  to  said  route  of 
permanent  location,  some  time  during  the  year  1867.  Said  map,  filed 
in  the  office  of  the  secretary  of  the  interior,  was  duly  verified  by  Frank- 
lin Fanning,  chief  engineer  of  said  railroad,  February  18,  1866,  and 
showed  the  surveys*of  lands  in  Kansas,  from  the  Missouri  river,  west^ 
ward  to  and  indading  range  4  east  of  the  eixth  principal  meridiali,  and 
from  the  Nebraska  state  line  south  to  and  beyond  the  seoond  standard 
parallel,  and  including  the  land  in  controversy. 

"(3)  On  March  8, 1866.  the  secretary  of  the  interior  addressed  a  com- 
munication to  the  commissioner  of  the  general  land-office,  informing 
him  of  the  filing  of  said  map  or  plat,  and  transmitting  the  same  to  him, 
and  ordering  said  commissioner  of  the  general  landH>ffice  to  withdraw 
the  la&ds  opposite  to  the  route  of  said  railroad  agreeably  to  law. 

^^(4)  On  March  15,  1866,  the  commissioner  of  the  general  land-office 
addressed  a  communication  to  the  register  and  receiver  of  the  land-office 
at  Junction  City,  Kansas,  (in  which  district  the  land  in  controversy  was 
situate;)  said  communication  inclosing  a  map  or  diagram  of  the  route  of 
said  railroad  in  said  land-district,  and  showing,  by  a  large,  heavy,  yel- 
low line,  the  twenty-mile  limit  of  the  lands  of  said  railroad  company, 
which  dis^ram  was  taken  from  and  was  a  copy  of  the  original,  aforesaid; 
and  said  r^jfiter  and  receiver,  were  ordered  ^to  withhold  from  sale  or  lo- 
cation, pre-emption  or  homestead,  all  odd-numbered  sections  within  said 
limits.'  The  land  in  controversy  was  included  within  the  limits  of  said 
withdrawal;  the  northern  line  of  said  withdrawal  extending  one 
*443  and  one-half  sections  north  of  the  north  line  of  *said  land  in  con- 
troversy. But  counting  directly  north  firom  said  section  9,  in 
township  5  south,  range  8  east,  (the  terminal  point  aforesaid,)  twenty- 
one  sections  intervene  between  said  section  9  and  the  section  in  which 
the  land  in  controversy  is  situated;  and  the  distance  from  the  route  of 
said  railroad,  at  said  terminal  point,  to  the  land  in  controversy,  is  about 
twenty-two  rniles,  (according  to  the  government  survey  of  sections;)  but 
the  land  in  controversy  is  only  eighteen  miles  (according  to  the  govern- 
ment survey  of  sections)  from  the  route  of  said  railroad,  as  shown  by 
said  plat  at  section  17 ,  in  township  4  south,  range  9  east.  The  lines  of 
said  withdrawal  from  the  Missouri  river  westward  are  drawn  twenty 
miles  from  said  route,  on  each  side  thereof,  according  to  a  line  extended 
at  right  angles  across  said  route;  and,  according  to  said  rule,  the  land  in 
controversy  is  about  eighteen  iniles  from  the  line  of  said  railroad. 
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"(5)  Said  oommunication  from  the  oommiseioner  of  the  genend  land- 
office,  and  said  diagram  indosed  therewith,  were  received  by  the  r^ia- 
ter  and  receiver  at  Junction  City,  Kansas,  on  March  24,  1866,  and  the 
roister  immediately  marked  the  township  plats  in  the  land-offioe  by  a 
large,  heavy,  blue  line,  corresponding  in  all  respects  with  the  yellow  line 
of  said  transmitted  map,  to  show  the  limits  of  said  withdrawal.  By  the 
said  blue  line  it  appeared  that  the  land  in  controversy  was  one  and  a  half 
miles  within  said  withdrawal  limits.  On  March  26, 1866,  the  then  rois- 
ter, Geo.  W.  Martin,  acknowledged,  by  letter  addressed  to  the  commis- 
sioner of  the  general  land-office,  the  receipt  of  said  communication  and 
diagram  from  said  commissioner,  and  stated  therein  that  the  township 
plats  were  marked  accordingly. 

^'(6)  Said  railroad  having  been  completed  on  said  route,  and  dulyao- 
oepted  by  the  government  commissioneis,  (as  well  as  a  further  extension 
of  the  same  to  Waterville,)  a  patent  for  the  land  in' controversy,  with  a 
large  amount  of  other  lands,  was  executed  by  the  president,  and  deliv- 
ered to  said  railroad  company,  July  26,  1872,  a  copy  of  whidi  patent 
(omitting  the  description  of  all  lands  except  those  in  controversy)  is  an- 
nexed to  defendant's  answer  as  Exhibit  A. 

"(7)  On  June  1,  1867,  the  plaintiff,  Marcus  Hardenbrook,  filed  his 
dedaratory  statement.  No.  1,986,  tor  entry  of  said  land  under  the  pre- 
emption acts  of  congress.  Ilie  said  Marcus  Hardenbrook  was  then,  and 
ever  since  has  been,  the  head  of  a  family  and  a  dtizen  of  the  United 
States,  and  had  never  before  enjoyed  the  privil^e  of  pre-empting 
*A4ti  any  part  of  the  ^public  land,  and  was  not  the  proprietor  of  320 
acres  of  land,  and  did  not  quit  or  abandon  his  own  land  to  reside 
on  the  public  land.  The  said  Marcus  Hardenbrook  plowed  about  twelve 
acres  of  said  land  in  the  month  of  June,  1867,  and  afterwards,  during 
the  same  summer,  cut  and  put  up  some  prairie  hay  thereon;  and  on 
August  9,  1867,  the  said  Marcus  Hardenbrook  applied  to  enter  said  land 
under  the  homestead  act  of  congress,  and  paid  the  fees  therefor,  and  re- 
ceived from  James  R.  McClure,  then  register,  the  duplicate  certificate  set 
up  as  Exhibit  A,  and  from  S.  D.  Houston,  then  recdver,  the  receipt  set 
up  as  EiXhibit  B,  (to  plaintiff's  petition,)  and  the  said  Marcus  Harden- 
brook paid  the  office  fees  therefor,  $14.  The  said  register  and  receiver 
issued  said  papers  through  mistake  or  inadvertence,  not  calling  to  mind 
that  said  land  had  been  reserved  and  withdrawn  in  &vor  of  said  railroad 
company. 

^'(8)  The  said  Marcus  Hardenbrook  built  a  house  on  said  land,  com- 
mencing  the  same  in  the  latter  part  of  September,  or  in  October,  1867; 
and  on  December  12th  moved  into  the  same  with  his  family,  and  has 
ever  since  resided  therein  with  his  family.  Said  house  is  19x22  feet  in 
size,  and  one  and  one-half  stories  high,  with  two  floors;  and  during  his 
residence  on  said  land  he  has  broken  about  sixty  acres,  and  cultivated 
the  same;  set  out  some  hedge  fence,  which  has  mostly  died  out;  has  dug 
a  good  well,  erected  a  stable  and  a  corn-crib,  sheds,  and  a  cattle  conraL, 
and  has  set  out  about  250  forest  trees;  said  improvements  being  worth 
in  all  about  $700. 
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'^9)  On  Augusfc  2y  1869^  fhe  said  homestead  entry  of  said  Marcus- 
Hardenbrook  (2,119)  was  canceled  by  order  of  the  commissioner  of  the 
general  land-offlce,  for  the  reason  that  the  same  was  erroneously  allowed 
tipon  land  previously  withdrawn  (March  26, 1866)  for  the  benefit  of  said 
raUroad  company;  and  the  register  and  receiver  at  Junction  City  were 
at  said  time  advised  of  said  cancellation,  ordered  to  note  tiie  same  on 
their  records,  and  to  notify  the  said  Marcos  Hardenbrook  of  said  cancel- 
lation. Notice  was  immediately  transmitted  by  mail,  and  said  notice 
was  received  by  said  Marcus  Hardenbrook  by  due  course  of  mail, 

'^(10)  The  said  Marcus  Hardenbrook  took  no  measures  to  have  said 
proceedings  reviewed,  either  at  the  land-office  or  in  the  department  of 
the  interior,  except  to  address  a  letter  to  the  commissioner  of  the  general 
land-office,  to  which  the  commissioner  replied  that  the  land  bdongf^d  to 
the  railroad  company.  But  about  February  27,  1873,  the  said 
*445  Marcus  ^Hardenbrook  went,  with  two  witnesses,  to  the  land-of- 
fice at  Concordia,  (in  which  district  said  land  was  then  situate,) 
and  ofiered  to  prove  up  his  settlement  and  cultivation  of  said  land  accord- 
ing to  the  provisions  of  the  homestead  act  of  congress;  but  the  register 
and  receiver  refused  to  hear  proof  thereof,  on  the  ground  that  said  home- 
stead entry  had  been  canceled  as  aforesaid,  and  the  land  patented  to  said 
C.  B.  U.  P.  R.  R.  Co. 

''(11)  The  said  Marcus  Hardenbrook  made  a  portion  of  his  said  im- 
provements after  receiving  notice  that  his  homestead  entry  was  canceled, 
and  that  said  land  belonged  to  said  railroad  company.  He  has  kept 
possession  of  said  premises  ever  since  1867,  and  still  remains  in  posses- 
sion without  leave  or  authority  from  the  defendants  or  either  of  them. 

''(12)  The  said  railroad  company  conveyed  said  premises  to  the  de- 
fendants R.  M.  Pomeroy,  E.  H.  Nichols,  and  Henry  Day,  and  the  deed 
was  recorded  in  Marshall  county,  but  subsequently  the  said  R.  M.  Pome- 
roy, E.  H.  Nichols,  and  Henry  Day  reconveyed  said  premises  to  said 
railroad  company,  which  deed  has  not  been  recorded;  and,  by  written 
stipulation  on  file  in  this  case,  the  said  R.  M.  Ppmeroy,  E.  H.  Nichols, 
and  Henry  Day  disclaim  any  title  to  said  premises,  leaving  the  contro- 
versy to  be  settled  between  the  plaintiff  and  the  said  railroad  company, 
defendant. 

"(18)  The  said  railroad  is  not  now,  and  never  has  been,  completed  so  as 
to  connect  and  unite  with  the  road  through  Kansas,  as  provided  for  in  the 
thirteenth  section  of  said  act  of  congress  of  July  1,  1862,  and  that  the 
road  through  Kansas  changed  their  route  and  built  their  road  under  the 
provisions  of  an  amendatory  act  of  July  3,  1866,  so  aa  to  connect  with 
the  Union  Pacific  Railroad  at  a  point  not  more  than  fifty  miles  westerly 
from  the  meridian  of  Denver,  in  Colorado,  instead  of  connecting  at  the 
100th  meridian  west  of  Greenwich,  as  provided  for  in  the  original  act  of 
July  1, 1862. 

''From  the  foregoing  fiicts  the  court  doth  find  the  following  conclusions 
of  law: 

"(1)  The  plaintiffy  Marcus  Hardenbrook,  has  no  title,  legpd  or  equi- 
table,  to  the  said  premises  described  in  his  petition. 


826  .  ICAXBAS  BSPORTB.    . 

"(2)  The  said-C.  B.  U.  P.  R.  R.  CJo.,  defendant,  is  the  fiill  owner  of  said 
premises  in  fee^mple,  both  at  law  and  in  equity. 

f^(3)  At  the  Gommencement  of  this  action,  the  plaintiff  did,  and  he 
*  '         now  does,  unlawfully  hold  possession  of  said  premises,  and  he 
^446     then  did,  and  now  does,  unlawfully  keep  the  said  '^'defendant,  the 
0.  B.  U.  P.  R.  R.  Co. ,  out  of  the  possession  of  the  same. 

^'(4)  The  plaintiff  is  not  entitled  to  the  relief  prayed  for  in  his  peti- 
tion. 

"(5)  The  defendant,  the  C.  B.  U.  P.  R.  R.  Co.,  is  entitled  to  the  im- 
mediate possession  of  said  premises,  and  to  a  decree  quieting  the  tiUe  as 
against  the  claim  of  the  plaintiff,  and  for  costs  of  suit." 

D.  Martin^  for  plaintiff  in  error. 

The  plaintiff,  Hardenbrook,  fell  short,  in  several  particulars,  of  show- 
ing '^a  plain  and  connected  title,  in  law  or  equity,  derived  from  the  reo- 
ords  of  some  public  office." 

He  neither  alleged  nor  proved  facts  sufficient  to  show  that  he  was  a  le- 
gal or  qualified  homesteader  under  the  act  then  in  force.  12  St.  at  Laiig^, 
392,  §  1;  2  Brightiy,  Dig.  896,  §50. 

The  d^im  of  the  plaintiff  below  to  the  land  on  which  he  resides  never 
rose  to  the  dignity  of  a  color  of  titie,  either  in  law  or  (equity.  Even  if 
the  railroad  company  had  failed  to  build  its  road,  still  he  would  have 
had  ^no  vested  right  to  the  land  capable  of  enforcement,  for  it  had  been 
previously  withdrawn  in  accordance  with  the  acts  of  congress;  and  this 
may  lawfully  be  done  even  after  occupation  and  improvement  under  the 
pre-emption  acts.  Frisbie  v.  Whitney,  9  Wall.  187;  Western  Pao.  R. 
Go.  V.  Tevis,  41  Cal;  489. 

If  the  land  had  never  been  withdrawn  from  pre-emption  and  settie- 
ment  under  the  homestead  act,  yet  the  plaintiff  below  would  have  had 
no  title,  either  l^al  or  equitable;  for,  in  order  to  obtain  even  an  equitable 
titie,  the  settler  must  reside  upon  and  cultivate  the  land  at  least  five 
years,  while  in  this  case  he  was  officially  informed  of  the  cancellation  of 
his  entry  only  two  year0  after  the  same  was  made.     12  St.  at  Large,  392, 

§2. 
*447  *£ven  if  it  were  admitted  that  the  plaintiff  below  obtained  a  oolor 
of  title,  either  legal  or  equitable,  it  was  not  ''a  plain  and  con- 
nected titie."  Jay  v.  Qranby  Min.  Co.,  16  Kan.  *171,  *173.  But  in 
the  case  at^bar  the  plaintiff  below  did  not  show  any  conveyance  to  him, 
much  less  a  ^^succesdon  of  conveyancce,^  The  only  written  evidences  of 
right  which  he  presents  are  those  attached  to  his  petition  showing  his 
homestead  entry;  and  they  do  not  purport  to  convey  any  property  what- 
ever. .'They  are  in  no  way  '^ connected  with  the  legal  and  unquestioned 
titie.''  This  court,  in  construing  the  Pacific  Railroad  aots  in  Kansas  Pftc. 
Ry.  Co.  V.  Missouri,  K.  &  T.  R.  Co.,  15  Kan.  15,  20,  says:  ^'It  is  prob- 
able that  titie  passed  upon  the  permanent  location  of  plaintiff's  road  ad- 
jacent to  these  lands."  This  is  undoubtedly  the  law.  12  St.  at  Large, 
492,  493,  495,  §§  3,  4,7,  13;  13  St.  at  Large,  358,  869,  §§  4-6;  RaU- 
vo^  Co.  V.  Fremont  Co/,  9  Wall,  89,  94;  Fenwick  v.  QUI,  88  Mo.  510. 
After  the  withdrawal,  ahd  without  restoration,  no  pre-emption  or  home- 
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Btead  right  could  attadito  the  land  Withdrawu.     Stoddard  ▼.Chambers. 
2  How.  284,  817,  ai8. 

If  the  homestead  papers  cotdd  be  r^arded  a?  constituting  a  ccmvey« 
ance,  still  the  plaintiff  did  not  show  "a  plain  and  connected  title,  in 
law  or  equity,  derived  Jrom  the  records  of  some  pvUic  office.^  He  exhibited 
his  homestead  papers,  but  did  not  pretend  to  prove  r  that  the  records  of 
the  office  at  Junction  City  (or  at  Concordia)  showed  a  plain  and  con- 
nected title  in  him.  Those  rcfcords  did  show  that,  for  more  than  a  year 
before  this  mistaken  entry  was  made,  the  land  had  belonged  to  the  rail- 
road company,  or  bad  been  withdrawn  in  its  &Yor.  Everything  had 
been  done  by  the  railroad  company  and  by  the  government  which  the 
law  required  or  authoriased  to  be  done;  to  give  notice  of  the  daim  and 
title  of  the  railroad  company  to  this  land;  and  the  company' was  in  no 
way  responsible  for  the  subsequent  mistake  of  the  register  and  receiver, 
and  should  not  be  prcgudiced  thereby.  Kipg  v.  Potter,  18  Mich.  184, 148. 
The  benefits  of  occupying  claimant  acts  are  not  to  be  extended  .to 
*448  cases  not  expressly  within  their  terms;  and  '^'the  case  of  the  de- 
fendant in  error  is  not  within  the  terms  of  our  act.  Waldron  v. 
Woodcock,  16  Ohio,  13;  King  v.  Potter,  18  Mich.  184;  King  v.  Har- 
rington, Td.  213, 217.  We  suppose  that,  in  a  proceeding  to  obtain  com- 
pensation for  improvements,  the  occupying  claimant  cannot  dispute  or 
relitigate  the  title  of  the  party  from  whom  he  claims  compensation;  that 
matter  having  become  res  adjvdicata.  Thompson  v.  Oilman,  17  Vt.  109. 
It  is  a  general  rule  that  a  person  in  possession  of  land,  with  notice  of  an 
adverse  daim,  is  not  entitled  to  the  value  of  his  improvements  upon  a 
subsequent  eviction  by  such  adverse  claimant.  Scroggs  v.  Taylor,  1  A. 
K.  Marsh.  247;  Harrison  v.  Baker,  5  litt.  260;  Harrison  v.  Fleming, 
7  T.  B.  Mon.  687;  McKim  v.  Moody,  1  Rand.  68. 

/.  D,  Brumbaugh^  for  defendant  in  error. 

.  »     •• 

Valentine,  J.  The  only  question  presented  for  our  consideration  in 
this  case  is  whether  or  not  the  defendant  in  error,  Marcus  Hardenbrook, 
is  entitled  to  the  benefit  of  any  of  the  provisions  of  tlie  occupying  claim- 
ant law.  We  must  answer  this  question  in  the  negative.  The  only  por- 
tion of  said  law  under  which  the  defendant  daims  any  rights  is  that  por- 
tion which  extends  the  benefit  thereof  to  any  person  ^^being  in  the  quiet 
possession  of  any  lands  or  tenements  for  which  such  person  can  show  a 
plain  and  connected  title  in  law  or  equity,  derived  from  the  records  of 
some  public  office."  Code,  §  601;  Laws  1878,  p.  208.  The  defendant 
&i]s  to  bring  himself  within  the  foregoing  provision  in  certain  important 
particulars.  (1)  He  not  only  fails  to  ''show  a  plain  cmd  connected  title  in 
law  or  equity"  to  the  land  in  controversy,  but  he  fails  to  show  any  tMcj 
plain  or  otherwise.  He  does  not  even  show  an  apparent  title.  Indeed, 
he  does  not  claim,  and  has  never  claimed,  ta  have  any  title  to  the  land 

in  controversy,  but  merely  claims  to  have  been  a  bona  fide  occupant 
*449     of  the  land  under  the  act  of  congress  providing  for  homestead  *set- 

tlements.     (2)  But,  whatever  his  right  or  interest  in  the  land  may 
be,  it  cannot  be  called  "a  plain  and  connected  title,"  ^^  derived  from  Oiereo- 
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ords  of  some  public  office;''  for,  although  the  pnbliciecords  of  fhe United 
States  land-office  at  Junction  C^ty  show  what  his  rights  and  interests  in 
the  land  are  and  were,  yet  they  do  not  show  that  he  has  "derived"  any 
right  or  interest  of  any  kind  from  such  records.  On  the  contrary,  they 
show  that  he  has  not  "derived"  any  right  or  interest  from  such  records. 
They  show  that  long  before  the  defendant  occupied  the  land,  or  made 
any  claim  thereto,  it  was  withdrawn  from  sale  and  from  pre-emption  and 
from  homestead  settlement,  and  that  it  was  set  apart  for  ttie  benefit  of  the 
plaintiff,  under  the  acts  of  congress  of  1862  and  1864,  giving  lands  to  aid  in 
the  construction  of  its  railroad  and  telegraph  line.  And  the  said  records, 
showing  this  withdrawal  and  setting  apart  of  said  land,  were  and  are 
clear,  certain,  and  unambiguous.  There  was  no  room  for  any  mistake 
to  be  made  with  reference  thereto.  (8)  The  defendant  does  not  show 
that  he  has  the  legal  qualifications  to  make  a  homestead  settlem^it;  but 
from  what  is  shown  probably  it  should  be  presumed  that  he  has  such 
qualifications. 

Under  the  above-quoted  provision  of  the  occupying  claimant  law  we 
think  the  whole  of  the  records  of  any  public  office  to  which  the  occupy- 
ing claimant  himself  appeals  as  furnishing  evidence  of  his  title  to  the 
land  in  controversy  may  be  taken  into  consideration,  so  &r  as  sach  rec- 
ords can  in  any  manner  affect  the  title  to  such  land ;  and  that,  to  enable 
him  to  get  the  benefit  of  said  provision  of  the  occupying  claimant  law, 
such  records  should  show,  prima  facie  at  least,  that  at  the  time  he  made 
the  improvements  on  the  land  he  had  an  interest  therein,  and  that  such 
interest  was  of  that  high  character  which  may  properly  and  rightfully 
be  denominated  in  law  or  equity  a  title.  No  interest  less  than  an  ap- 
parent title  would  be  sufficient ;  and  this  apparent  title  must  be  manifest 
i'rom  a  consideration  of  the  whole  of  the  records  of  the  public  offioe  to 
which  the  occupying  claimant  himself  refers,  so  far  as  such  rec- 
M50  ords  apply  to  the  case.  Of  course,  if  the-rec'^'ords  should  show 
an  apparent  title,  or  &  prima  fade  title,  that  would  be  sufiScient, 
however  defective  and  worthless  the  title  might  in  fact  be. 

At  the  time  the  defendant  made  his  said  settlement  the  title  to  the  land 
in  controversy  was  in  the  United  States.  The  plaintiff  had  some  condi- 
tional and  inchoate  equities  therein,  which  were  then  ripening  and  after- 
wards ripened  into  a  complete  and  absolute  title,  and  the  defendant  had 
nothing  and  got  nothing  by  his  settiement;  and  the  records  ifaemselves, 
upon  which  the  defendant  now  relies,  dearly  showed  at  all  times  this 
condition  of  affairs. 

The  judgment  of  the  court  below  giving  to  the  defendant  in  error 
(plaintiff  below)  the  benefit  of  the  occupying  claimant  law  will  be  re- 
versed, and  cause  remanded,  with  the  oixier  that  judgment  be  rendered 
on  the  special  findings  in  accordance  with  this  opinion. 

(AU  the  justices  concurring.) 
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Bdward  Rubbell  9.  Daniel  R.  Anthony. 

January  Term,  1879. 

1.  Case  Made:  Settling  and  Signing:  Evidenoe  of  Service.  A  case  is 
brought  to  the  supreme  court  on  a  petition  in  error  and  case  made  for  the 
supreme  court.  Huch  case  made  shows  upon  its  face  that  the  case  was 
settled  and  signed  by  the  judge  of  the  court  below  five  days  before  the 
time  had  arrived  for  so  settling  and  signing  such  case;  and  the  case  made 
does  not  show  whether  the  case  was  ever  served  upon  the  opposite  party 
or  his  attorney,  or  whether  the  opposite  party  or  his  attorney  had  any  no- 
tice thereof,  or  whether  the  opposite  party  or  his  attorney  was  present  at 
the  time  when  such  case  was  settled  and  signed;  but  evidence  was  intro* 
duced  in  the  supreme  court  satisfactorily  showing  that  the  case  was  prop- 
erly served  upon  the  attorney  of  record  of  the  opposite  party,  who  then 
said  it  was  "all  right,''  and  who  was  afterwards  present  when  the  case 
was  settled  and  signed,  and  made  no  objection  thereto.  Hddt  that  such 
case  will  be  treated  as  a  valid  case  made  for  the  supreme  court.^ 

*451  ^2.  Libel:  Presumption:  False  Article :  Excuse.  The  defendant, 
Daniel  B.  Anthony,  published  in  a  newspaper  called  the  Leavenworth 
Daily  Times  an  article  concerning  the  plaintifP,  Edward  Russell,  which 
article  contains,  among  other  things,  the  following:  **  Who  is  Ed.  Russell, 
in  whose  eyes  swindhng  is  no  crime?  He  is  secretary  of  the  bankrupt 
Kansas  Insurance  Company.  Less  than  two  years  ago  he  was  state  com- 
missioner of  insurance,  and  certified,  under  his  oath  of  office,  that  thia 
bankrupt  concern  was  a  sound  and  solvent  insurance  company,  while  he 
knew  it  was  at  that  very  time  hopelessly  bankrupt.  He  was  forced  to 
leave  the  office  of  commissioner  of  insurance  because  the  Leavenworth 
Times  exposed  his  official  <  crookedness,'  and  compelled  him  to  disgorge 
eight  thousand  dollars  of  the  state's  money."  The  words  "state  commis- 
sioner of  insurance, "  as  used  in  said  article,  were  intended  and  understood 
to  mean  the  office  of  superintendent  of  insurance  for  the  insurance  depart- 
ment of  the  state  of  Kansas.  Held,  that  said  article,  if  false,  and  if  pub- 
lished withoiit  any  sufficient  excuse,  is  libelous;  and  that  it  will  be  pre- 
sumed to  be  false,  and  published  without  any  sufficient  excuse,  until  the 
contrary  is  shown ;  and  that  the  burden  of  proving  the  contrary  rests  upon 
the  defendant;  and  it  noakes  no  difference  that  the  plaintiff  had  left  the 
office  of  superintendent  of  insurance  and  was  not  in  office  when  the  arti- 
cle was  published;  nor  does  it  noake  any  difference  that  the  plaintiff  al- 
leged in  his  petition,  in  addition  to  what  was  necessary  to  be  alleged,  that 
said  article  charged  him  with  conunitting  the  crimes  of  perjury  and  em- 
bezzlement when  in  fact  it  did  not  so  charge.* 

Brror  from  Leavenworth  district  court. 

*  Various  irregularities  occurring  in  making,  settling,  siffning,  filing,  and  au- 
thenticating a  case  for  the  supreme  court  referred  to,  and  neld  not  sufficient  to 
authorize  a  dismissal  of  the  case  in  the  supreme  court  Wilson  v.  James,  29  Ean. 
283.    See  note  to  Ingersoll  v.  Tates,  aat»,  *90. 

'See  full  note  on  libel  and  slander  to  Miles  v.  Harrington,  8  Kan.  *425;  also 
notes  to  Gribble  v.  Pioneer  Press  Co.,  25  N.  W.  Rep.  711 ;  Bolverson  v.  Peterson, 
Id.  14;  Buscher  v.  Scully,  (Ind.)  6  N.  E.  Rep.  739;  Dixon  v.  Allen,  (Cal.)  11  Pac 
Rep.  181.  As  to  privileged  communleations  see  Eirkpatrick  v.  EiM^le  Lodge,  26 
Ean.  884»  and  notes  to  Bronson  ▼.  Bruce,  26  N.  W.  Rep.  675;  Mallory  ▼.  Pioneer 
Press  Co..  Id.  906.  Bee,  also.  State  ▼.  Balch.  81  Ean.  465;  S.  0.  2  Pac.  Rep.  609; 
Castle  ▼.  Houston,  19  Ean.  417. 
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Action  brought  by  Russell  against  Anthony  for  libd.  Trial  at  March 
term,  1877,  of.<the  diatrict  coi^rt,  and  judgment  for  defendant.  The 
plaintiff  brings  the  case  here  on  error. 

Byron  Sherry j  for  plaintiff. 

Luden  Bakery  for  defendant. 

Valentine,  J.  A  motion  is  made  by  the  defendant  in  error  to  dis> 
tniss  this  case  from  this  court  oti  the  ground  that  the  case  made  (upon 
which  the  case  is  brought  to  this  court)  shows  upon  its  face  that  it  was 
settled  and  signed  by  the  judge  of  the  court  below  before  the  time  for  so 

settling  and  signing  the  same  had  arrived,  and  without  the  same 
*A5i    ^having  been  served  upon  the  defendant  in  error,  or  any  notice 

thereof  having  been  given  to  him,  and  without  any  appearance 
Or  waiver  by  him.  The  case  made  does  show,  upon  its  face  that  it  was 
settled  and  signed  about  five  days  earlier  than  it  should  have  been  set- 
tled and  signed,  unless  the  parties,  by  some  words  or  acts,  waived  the 
full  time  allowed  them  by  the  court;  but  the  case  made  does  not  show, 
upon  its  face  or  otherwise,  that  it  was  never  served  upon  the  defendant 
in. error,  of  that  he  had  no  notice  thereof,  or. that  he  was  not  present 
when  the  case  was  settled  and  signed,  or  that  he  did  not  waive  the  five 
ditysyet  to  elapStC  before  the  case  could  properly  be  settled  and  signed 
mthout  his  consent.  The  case  made  is  entirely  silent  upon  these  mat- 
ters. But  it  is  satisfactorily  shown  by  evidence  (outside  of  the  case 
made)  introduced  in  this  court  that  soon  after  the  case  was  made,  and 
within  the  time  given  by  the  court,  the  case  was  served  upon  one  of  the 
attorneys  of  record  for  the  defendant  in  error,  who  then  and  there  said 
it  was  "all  right;"  and  afterwards  said  case  was  settled  and  signed  by 
the  judge  of  the  court  below  in  the  presence  of  said  attorney,  with  his 
knowledge,  and  without  any  objection  from  him.  Under  such  circum- 
stances, we  think  the  five-days  time  was  waived;  that  counsel  consented 
that  the  case  should  then  and  there  be  settled  and  signed;  and  that  the 
defendant  in  error  cannot  now  be  allowed  to  say  that  the  case  was  settled 
and  sigrted  earlier  than  it  should  have  been.  The  statutes  for  making  a 
case  for  the  supreme  court  were  substantially  complied  with  in  all  par- 
ticulars, and  literally  complied  with,  except  as  to  the  time  when  said 
case  was  settled  and  signed,  and  strict  compliance  as  to  the  time  was 
certainly  waived  by  both  parties.  If  th^  defendant  in  error  had  desired 
more  time,  the  judge  would  unquestionably  have  given  it  to  him.  We 
receive  and  consider  the  said  evidence  showing  service  of  the  case  made, 
showing  appearance  by  the  defendant,  etc.,  and,  upon  such  evidence, 

shall  overrule  the  defendant's  motion  to  dismiss. 
^^453     We  now  come  to  the. merits  of  the  case,  and  upon  these  *ihe  only 

question  presented  is  whether,  upon  the  pleadings  and  the  evi* 
dence  introduced  by  the  plaintiff  in  the  court  below,  a  prima  faeie  case 
was  made  but  in  favor  of  the  plaintiff  and  against  the  defendant.  Other 
qtiestion^,  however,  are  involved  in  the  case;. but  these  other  questions 
are  all  involved  in  this  one  principal  and  general  question.  This  ques- 
tion was  raised  in  the  court  below— i^rai,  by  the  defeiidant's  demurr^ 
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to  the  pfaftitifTli  Evidence';  md,^aeG(md^  by  a  ination  at  tUe  plaiiiiaff  for -a 
new  trial.  The  court  below  sustained  said  demurrer  to  the  evidencei 
took  tlie  case  froifi  the  jury,'  decidfed  it  itself,  Tendered . judgix^nt  in Ta» 
vor  of  the  defendant  and  against  the  piaintiil,'xndrx)'verrul«d  the  idaiik* 
tiff's  motion  for  a  new  trial.  *   !-     - 

The  following  is  a  brief  history  of  the  oase^  in  the 'court  below: 

This  was  an  action  commenced  in  the  district  court  for  Leaven  worth 
county  to  recover  damages  for  libel.     The  petition. alleged  as  foUowa:   . 

"Edward  Russell,  plaintiff  in  this  cause,  complains  of  Danid  R.^  An* 
thony,  defendant,  for  that  the  said  plaintiff  bath  heretofore  been,  and 
still  is,  a  citizen  of  the  county  of  Leavenworth,  of  good  namei,fame,  and 
reputation' among' his  neighbors  and  fellow-citizenaasc an  upright,  honest,, 
and  honorable  man,  and  hath  hitherto  been  >  unsuspected  of  beijig  guilty 
of  either  the  crimes  of  embezdemMit  or  perjury;  .and^for  that  the  said 
Daniel  R.  Anthony,  being,  on  the  twentieth  day  of  September,.  A:  D.. 
1876,  the  editor  and- proprietor  of  a  certain  newspaper  published  In  tha 
city  of  Leavenworth  and  state  of  Kansas,  called  the  Leavenworth  Daily 
Times,  did  then  and  there,  in  said  newspaper,  publish,  and  cause  to  lie 
published,  of  and  corceming  the  said  plaintiff,  Edward.  Russdlly  Jthe  fol- 
lowing false,  scandalous,  defamatory,  and  libelous  article,  tp^wit:  * 

"  *  Who  is  Ed.  Russell,  [meaning  the  said  plaintiff,]  in  whose  eyes  swin- 
dling is  no  crime?  He  is  secretary  of  the  bankrupt  Kansas  Insurance 
Company.  Less  than  two  years  ago  he  [meaning  said  plaintiff]  was  state 
commissioner  of  insurance,  and  certified,  under  his  oath  of  office,  that 
this  bankrupt  concern  was  a  sound  and  solvent  insurance  <»>mpany, 
while  he  [meaning  thg  plaintiff]  knew  that  it  was  at  that  very  time  hope^ 
lessly  bankrupt.  He  [meaning  the  plaintiff^  ^cis  forced  to'  lea^6^%he 
office  of  commissioner  of  insurance  because  the  Leavenworth  Times  ex- 
posed his  official  ''crookedness,'^  and  compelled  him  [meaning  the  plain- 
tiff] to  disgorge  eight  thousand  dollars  of  the  state's  money.' 

"Whereby^  and  by  means  whereof,  he,  the  said  defendant, 
*464  '''Daniel  R.  Anthony,  then  and  there  thereby  intended  to  and  did 
falsely  and  libeloualy  charge  the  said  plaintiff  with  the  crimes  of 
perjury  and  embezzlement  of  the  moneys  belonging  to  the  state  of  Kan- 
sas, in  this,  to-wit:  that  the  said  plaintiff,  while  he  was  holdihg  the  office 
and  performing  the  duties  of  superintendent  of  insurance  of  the  state  of 
Kansas,  had  violated  his  oath  of  office  by  falsely  and  fraudulently  issu- 
ing a  certificate  to  the  said  Kansas  Insurance  Company  as  a  solvent  com- 
pany, when  he,  the  said  Edward  RusseU,  well  knew  said  company  to  be 
hopelessly  insolvent.  And  also  in  this:  that  he,  the  said  Edwai^  Rus- 
sell, while  holding  the  office  aforesaid,  and  in  violation  of  the  duties  of 
said  office  and  of  his  oath  as  such  officer,  had  feloniously  embezzled 
eight  thousand  doUars  of  the  money  belonging  to  the  said  state  of  Kan- 
sas which  came  to  his  said  plaintifPs  hands  by  virtue  of  his  said  office; 
he,  the  said  defendant,  then  and  there  well  knowing  said  charge  to  be 
false,  scandalous,  and  libelous,  but  contriving  then  and  there  and  thereby 
to  bring  the  good  name,  fame,  and  reputation  of  the.  plaintiff  into  dis- 
grace and  contempt' With -his  friends  and  neighbora."'     . 
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— Conduding  with  the  usual  all^gaiiou  of  damages,  and  piayer  for  judg- 
ment. 

To  the  petition  the  defendant  demurred,  on  the  ground  that  it  did  not 
set  forth  a  cause  of  action,  which  demurrer  was  overruled;  whereapon 
the  defendant  filed  an  answer,  denying  all  the  allegations  of  the  plain- 
tiffs petition,  except  such  as  he  admitted  in  and  by  his  answer,  and 
then  admitting,  in  substance,  that  he  was  the  editor  and  proprietor  of 
the  Leavenworth  Daily  Times;  admitting  that  the  article  complained  of 
was  published,  in  the  Leavenworth  Daily  Times,  of  and  ocmceming  the 
plaintiff;  admitting  and  alleging  that  the  plaintiff  was  superintendent  of 
insurance  for  the  insurance  department  of  the  state  of  Kansas,  and  that 
he  held  the  office  of  superintendent  of  insurance  for  nearly  two  years, 
leaving  the  office  in  September,  1874;  admitting  and  alleging  that  the 
person  who  held  the  said  office  of  superintendent  of  insurance  was  popn- 
larly  known  and  styled  ^^ state  commissioner  of  insurance;"  admitting 
and  allying  that  when  he  (the  defendant)  used  the  words  in  said  article, 
"state  commissioner  of  insurance,"  he  used  them  in  their  popular 
"^455  sense,  to  '^'indicate  the  superintendent  of  insurance,  and  averring 
that  by  the  use  of  said  words  he  intended  them  to  apply  to  the 
officer  occupying  such  position  under  said  act  of  the  legislature  of  Kan- 
sas creating  such  insurance  department;  admitting  and  alleging  that  he 
intended  that  said  words,  "state  commissioner  of  insurance,"  should  ap- 
ply to  the  plaintiff  as  superintendent  of  insurance  for  the  state  of  ICansas; 
and  aU^ng  that  all  of  the  supposed  libelous  matters  contained  in  said 
article  were  true.  To  this  answer  the  plaintiff  filed  a  reply,  denying  gen- 
erally the  plea  of  the  truth  or  justification  of  said  allied  libelous  matters. 

On  the  twelfth  day  of  March,  1877,  the  cause  came  on  for  trial  before 
the  court  and  a  jury.  The  plaintiff,  to  maintain  the  action  on  his  part, 
called  as  a  witness  John  Coulter,  who  testified  that  at  the  time  of  the  al- 
lied publication  he  was  in  the  employ  of  the  defendant;  that  he  knew 
of  the  publication  of  the  article;  and  that  said  paper  was  a  paper  of  large 
circulation.  The  plaintiff  then,  after  having  produced  a  copy  of  the  pa- 
per containing  the  alleged  libelous  matter,  and  after  having  ofiered  and 
read  the  article  complained  of  to  the  jury  as  evidence,  rested  his  case. 
The  defendant  then  filed  a  demurrer  to  the  evidence,  on  the  ground  that 
the  evidence  did  not  establish  a  cause  of  action  against  the  defendant, 
which  demurrer  was  by  the  court  sustained,  and  to  which  ruling  of  the 
court  the  plaintiff  excepted.  The  plaintiff  then  moved  the  court  for  a 
new  trial  upon  various  grounds,  which  motion  the  court  overruled «  and 
the  plaintiff  excepted.  The  court  then  rendered  judgment  in  favor  of 
the  defendant,  and  against  the  plaintiff  for  costs,  and  the  plaintiUff  again 
excepted.     The  plaintiff  then  brought  the  case  to  this  court  for  review. 

Upon  what  ground  the  court  below  sustained  said  demurrer,  or  ren- 
dered said  judgment,  we  cannot  tell.     Upon  the  pleadings  in  the  case, 
and  without  any  evidence,  the  plaintiff  was  entitled  to  a  judgment 
*456    in  his  favor  for  at  least  nominal  dam*ages,  and  the  evidence  in- 
troduced by  him  certainly  did  not  overturn  his  prima  fade  case 
which  he  already  had  upon  the  pleadings.     The  only  new  material  fact 
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proved  by  fhe  evidence  was  that  the  Leavenworth  Timea  was  a  newspa* 
per  of  large  circulation.  This  fact  tended  to  enhance  his  damages,  in- 
stead of  utterly  destroying  his  right  to  recover.  We  suppose  that  the 
article  published  by  the  defendant  did  not  charge  the  plaintiff  with  com- 
mitting either  perjury  or  embezzlement, — at  least  for  the  purposes  of  this 
case  we  shall  consider  that  it  did  not, — but  it  did  chaige  him  with  com- 
mitting acts  almost  as  bad.  It  substantially  charged  that,  while  he  was 
acting  under  an  official  oath  as  superintendent  of  insurance,  he  know- 
ingly made  a  false  certificate  as  to  the  standing  of  an  insurance  company, 
and  that  he  was  forced  to  leave  the  office  of  superintendent  of  insurance 
because  of  official  ^^crookedness,"  and  was  compelled  to  disgoi^e  eight 
thousand  dollars  of  the  state's  money.  Now,  if  these  charges  were  be- 
'  lieved,  they  wotUd  certainly  injure  the  private  character  of  the  plaintiff. 
They  would  bring  his  private  character  and  the  plaintiff  himself  into  con- 
tempt and  disgrace  with  all  honest  men.  It  was  not  shown  or  claimed 
that  said  artide  was  intended  to  injure  the  plaintiff  as  an  officer,  or  to 
lessen  his  business  as  such,  or  to  diminish  the  fees  or  emoluments  of  the 
office;  nor  was  it  claimed  or  shown  that  the  publication  of  the  article 
would  have  any  such  effect.  Indeed,  the  publication  of  the  article  could 
not  have  had  any  such  effect,  for  the  plaintiff  was  not  holding  the  office 
when  the  article  was  published.  All  that  the  plaintiff  claimed  was  that 
the  publication  of  the  article  was  intended  to  and  did  injure  his  private 
character,  his  good  name,  fame,  and  reputation,  and  tended  to  bring  the 
same  into  contempt  and  disgrace  among  all  hia  neighbors  and  friends. 
Such,  we  think,  would  be  the  necessary  tendency  of  the  publication  of 
said  article.  The  scope  of  the  article  was  not  to  show  that  the  plaintiff 
was  an  incompetent  officer,  or  merely  to  show  that  he  did  not  perform 

the  duties  of  his  office  properly,  but  it  was  intended,  above  all 
*457     things  else,  '*'to  show  that  the  plaintiff  was  a  bad  mamy  *^m  whose 

eyes  swindling  is  no  crime."  The  article  was  evidently  intended 
to  injure  the  plaintiff's  private  character.  It  shows  this  upon  its  face, 
and  undoubt^ly  it  did  injure  the  same.  Therefore,  unless  it  was  true, 
it  was  unquestionably  libelous,  and  the  burden  of  proving  that  it  was 
true  rested  upon  the  defendant. 

A  false  chaige,  wrongfully  imputing  a  want  of  integrity,  is  always 
libelous,  whether  the  object  of  the  charge  is  in  office  or  not.  It  is  libel- 
ous without  reference  to  whether  he  holds  office  or  not.  In  the  present 
case  the  i)laintiff  allied  in  his  petition  that  said  article  chaiged  him 
with  committing  the  crimes  both  of  peijury  and  embezzlement.  Now, 
while  we  do  not  think  that  the  article  so  charged,  yet  we  do  not  think 
that  these  allegations  of  plaintiff's  petition  rendered  the  article  any  the 
less  harmful  or  any  the  less  libelous.  Expunge  these  allegations  from 
the  petition,  and  still  the  article  would  be  libelous,  and  the  petition  suf- 
ficient. The  petition  alleged  that  the  article  was  false,  and  published 
without  any  sufficient  excuse,  and  that  it  was  intended  to  injure  the  plain- 
tiff, and  did  injure  him;  and  therefore  the  petition  sufficiently  alleged  and 
showed  that  the  article  was  libelous,  although  the  article  may  not  have 
cliarged  either  perjury  or  embezzlement.     And  alleging  that  the  article 
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was  wotse  than  what  it  in  fact  was,  does  not  destroy  its  libdons  character, 
or  render  it  better  than  what  it  in  fact  was.  The  all^ations  stating  that 
th^  article  charged  perjury  and  embezzlement  may  be  treated  as  snrplcifl- 
age.  If  the  article  is  in  fact  true,  or  if  the  defendant  had  a  sufficient 
excuse  for  publishing  it,  it  devolves  upon  him  to  show  it.  In  the  ab- 
sence of  evidence,  it  will  be  presumed  that  the  artide  was  false,  and  that 
the  defendant  did  not  have  any  sufficient  excuse  for  publishing  the 
same.  The  plaintiff  is  not  bound,  in  the  first  instance,  to  introduce 
any  evidence  upon  these  subjects;  hence  it  cannot  be  claimed  that  his 
evidence  in  the  court  below  was  insufficient  because  he  did  not  introduce 
any  evidence  upon  these  subjects. 

We  think  the  court  below  «rred  in  sustaining  the  demurrer  to  the 
*458     plaintiff's  evidence,  and  therefore  the  judgment  of  the  court  •be- 
low, rendered  upon  the  sustaining  of  such  demurrer,  must  be  re- 
versed, and  cause  remanded  for  a  new  trial. 
(All  the  justices  concurring.) 


Owen  Lee  and  others  v.  S.  A.  Brown  and  another,  Partners,  eto. 

January  Term,  1879. 

1.  Principal  and  Surety:  Admissions  of  Prinoipal  after  Breach.    In 

an  action  against  the  principal  and  surety  on  a  joint  and  sev^eral  obliga- 
tion, an  admission  or  declaration  of  the  principal,  after  there  has  been  a 
breach  of  the  contract  on  which  the  surety  is  liable,  is  not  admissible 
against  the  surety,  as  a  recovery  may  be  had  in  the  action  against  the 
principal  alone,  or  against  both.' 

2.  .  Where  L.  was  to  act  as  agent  of  B.  &  Co.,4k)  sell  goods  and  mer- 
chandise placed  by  them  in  his  possession,  and  H.,  J.  &  C.  signed  a 
written  obligation  with  L.  conditioned  that  if  L.  should  well  and  truly 
do  all  things  in  and  about  the  management  of  the  said  business,  honorably 
and  faithfully,  and  account  for  all  the  goods  and  merchandise  delivered 
to  him,  and  return  the  goods  and  merchandise  to  B.  &  Go.  when  de- 
manded, and  pay  all  differences,  should  any  occur,  with  12  per  cent,  in- 
terest from  the  time  of  demand,  the  said  obligation  to  be  void,  and  there- 
after, in  an  action  against  L.  and  his  sureties  upon  said  undertaking,  the 
trial  court  admitted  the  declarations  of  L.  concerning  his  disposition  of 
property  and  indebtedness  to  B.  &  Co.  after  the  property  bad  been  sold, 
and  the  proceeds  converted  by  L.  to  bis  own  use,  and  after  repeated  de- 
mands, Tield  error,  as  such  subsequent  declarations  had  no  direct  connec- 
tion with  his  preceding  acts  so  as  to  bind  his  sureties. 

1  In  an  action  against  a  county  treasurer  and  his  sureties  on  bis  official  bond,  his 
declarations,  made  to  the  board  of  supervisors  upon  his  final  settlement,  as  to  the 
amount  of  money  which  he  ought  then  to  turn  over,  held  admissible.  Boone  Co. 
▼.  Jones,  (Iowa.)  3  N.  W.  Rep.  987. 


LEB  V.  BROWN.  835 

Error  from  Allen  district  court. 

In  March,  1876,  the  defendants  in  error  commenced  their  action 
against  the  plaintiffs  in  error  to  recover  $2,357.85  against  Lee  as  prin- 
cipal, and  the  other  plaintiffs  in  error  as  sureties,  upon  the  following 
written  undertaking : 

"Know  all  men  by  these  presents,  that  we,  Owen  Lee,  of  Kredonia, 
Wilson  county,  Kansas,  as  principal,  and  Owen  Lee,  John  H.  Craig,  C.  B. 
Jackson,  and  H.  B.  Hough,  as  sureties,  are  held  and  firmly  bound 
*459  unto  S.  A.  Brown  &  Co.,  *of  Humboldt,  Allen  county,  Kansas, 
in  the  penal  sum  of  twenty-five  hundred  dollars,  lawful  money  of 
the  United  States,  for  the  payment  of  which  we  bind  ourselves,  our  heirs, 
administrators,  and  assigns,  jointly,  severally,  and  firmly  by  these  pres- 
ents.    Signed  and  sealed  this,  the  thirtieth  day  of  January,  1875. 

"The  condition  of  the  above  obligation  is  such  that  whereas,  the  said 
8.  A.  Brown  &  Co.  propose  to  open  a  lumber  yard  and  a  general  mer- 
cantile store  in  the  said  city  of  Fredonia,  Wilson  county,  Kansas,  and 
whereas  the  same  is  to  be  placed  under  the  care  and  control  of  the  said 
Owen  Lee,  who  is  to  act  as  the  agent  in  making  the  sales  of  said  lumber, 
merchandise,  goods,  or  chattels  for  the  said  S.  A.  Brown  &  Co.,  all  pur- 
chases of  stock  reserved,  and  to  be  made  by  the  said  S.  A.  Brown  &  Co., 
and  said  business  to  be  conducted  according  to  their  orders,  now,  if  the 
said  Owen  Lee  shall  well  and  truly  do  all  things  in  and  about  the  man- 
agement of  said  business,  honorably  and  faithfully,  and  account  for  all 
merchandise,  goods,  and  chattels  so  delivered  to  him  as  aforesaid,  and 
return  said  goods  and  chattels  to  the  said  S.  A.  Brown  &  Co.  when  de- 
manded so  to  do,  and  pay  any  and  all  differences,  should  any  occur, 
together  with  twelve  per  cent,  interest  thereon  from  the  time  of  demand 
thereof  until  paid,  then  this  obligation  to  be  void  ;  otherwise  to  be  and 
remain  in  full  force  and  effect. 

"In  witn^s  whereof,  we  have*  subscribed  our  hands  and  seals  this,  the 
thirtieth  day  of  January,  1875. 

*'OwBN  Lee^  [Seal.] 

"John  H.  ^Craig.  [Seal.] 
"C.  B;  Jackson.    [Seal.' 
«H.  S.  Hough."    [Seal.; 

The  breach  alleged  was  that  said,  Lee  failed  to  account  for  the  goods 
and  merchandise  placed  under  his  care  and  control  by  Brqwn  &  Co. ,  and 
failed  to  return  the  merchandise  on  demand,  and  refu9ed  to  pay  the  dif- 
ference which  occurred,  together  with  twelve  per  dent,  interest.  Verdict 
and  judgment  were  rendered  for  $1 ,600,  in  favor  of  the  plaintiffs,  Brown 
&  Co.,  against  all  of  the  defendants  in  the  court  below,  at  ther:March 

term,  1877,  of  the  district  <jourt. 
*460    *S.  S,  Kirkpairick  and  C.  C  Chase ^  for  plaintiffs  in  error,   i 

The  declarations  of  the  principal  concerning  hi6»  disposition  of 
property  and  indebtedness  to  defendants  in  error,  after  lie  bad  sold  the 
property,  converted  the  proceeds  thereof  to  his  own  use,  and  made  asetf 
tlemen^  with  the  defendants  in  error,  ought  not  to  have  been  admitted 
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in  evidence  to  bind  the  sureties.  1  Gieenl.  Ev.  §§  187, 110;  Stetson  v. 
Bank  of  New  Orleans,  2  Ohio  St.  167. 

OaUa  A  KepHngerj  for  defendants  in  error. 

The  case  ruled  on  in  2  Ohio  St.  167,  is  not  applicable  to  the  present 
case.  In  the  case  at  bar  the  breach  consisted  in  the  fitilure  to  pay  on 
demand..  In  an  action  against  a  surety  for  money  advanced  the  ao- 
knowledgment  of  the  debtor  that  he  received  the  money  may  be  given  in 
evidence  to  bind  the  surety.  Ingle  v.  Collard,  1  Granch,  134.  In  a 
joint  action  against  a  cashier  and  his  sureties  the  admission  of  the  cashier 
is  admissible  against  sureties.  Amherst  Bank  v.  Root,  2  Mete.  522; 
Chapel  V,  Washburn,  11  Ind.  898;  Drummond  v.  Prestman,  12  Wheat 
515. 

HoRTON,  C.  J.  The  first  claim  of  the  plaintiff  in  error  is  that  the 
admission  of  Lee,  and  the  settlement  had  with  him  on  November  24, 
1875,  were  not  legal  evidence  against  the  sureties,  and  were  improperly 
received  as  competent  to  establish  the  demand  of  Brown  &  Go.  against 
all  of  the  plaintifiTs  in  error.  The  general  rule  is  that  if  the  declarations 
of  the  principal  were  made  during  the  transaction  of  the  business  for 
which  the  party  was  bound,  so  as  to  become  part  of  the  res  geti»^  they 
are  admissible  against  the  surety,  otherwise  not;  and  that  all  dedarar 
tions  of  the  principal  made  subsequently  should  be  excluded,  by  anal- 
ogy to  the  case  of  agency.  1  Greenl.  Ev.  (12th  Ed.)  §  187, 
*461  *p.  215;  Brandt,  Sur.  §  518;  Stetson  v.  Bank  of  New  Orleans,  2 
Ohio  St.  167. 

The  question  therefore  aiises  whether  these  admissions  and  the  settle- 
ment were  made  in  the  progress  of  any  business  intrusted  to  Lee,  so  as 
to  become  part  of  the  res  geAm.  The  evidence  showed  that,  after  the 
date  of  the  written  undertaking  sued  on.  Brown  &  Co.  opened  a  lumber 
and  furniture  store  in  Fredonia,  Wilson  county;  that  Lee  was  placed  in 
charge,  as  their  agent;  that  on  November  24, 1875,  Brown  &  Go.  learned 
that  Lee  had  sold  out  all  the  lumber  and  furniture  furnished  him  by  B. 
&  Go.,  and  had  paid  but  little  money  to  the  firm;  that  on  said  twenty- 
fourth  of  November,  Lee  admitted  to  a  member  of  said  firm  that  all  the 
furniture  he  had  received  of  them  was  gone,  and  that  thereupon  a  settle- 
ment was  had  between  the  firm  of  B.  &  Go.  and  Lee,  which  was  put  in 
writing,  and  signed  by  both  parties,  to  the  efiect  that  there  was  due  from 
Lee  to  the  firoi  $2,357.85.  This  admission  and  settlement  were  after 
the  default  of  Lee.  These  matters  referred  to  past  occurrences.  They 
had  no  connection  with  the  acts  to  which  they  related,  except  as  a  nar- 
rative or  admission  of  what  Lee  had  done  at  dates  prior  tiiereto,  and 
ought  not  to  have  been  received  as  evidence  so  as  to  bind  his  sureties; 
for  it  was  the  acts  of  Lee,  and  not  his  admissions  or  declarations,  for 
which  his  sureties  were  bound. 

Gounsel  for  defendants  in  error  attempt  to  avoid  this  conclusion,  as 
applicable  in  the  case  at  bar,  by  the  argument  that  the  admissions  sought 
to  be  introduced  occurred  before  the  breach  of  the  bond.  The  evidence 
is  the  other  way.    The  goods  and  merchandise  of  Brown  &  Go.  were  all 
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disposed  of  prior  to  November  24th,  and  before  said  datefhey  had  many 
times  demanded  their  return.  This  had  been  refused,  and  Lee  had 
fidled  to  pay  the  differences  which  had  already  occurred.  It  seems  that, 
instead  of  acting  honorably  and  &ithfully  with  his  principals,  he  had 
used  their  money  to  buy  ftimiture  in  St.  Louis  and  Kansas  City.  All 
of  this  was  before  his  admissions  and  the  written  setUement. 
*462    The  ^declarations  were  after  the  breach,  and  no  part  of  the  res 

The  same  counsel  dte  several  cases  to  the  effect  that  the  general  rule 
stated  by  us  concerning  the  non-admissibility  of  the  declarations  of  a 
principal  does  not  control  here,  as  the  action  against  the  plaintifis  in 
error  (defendants  below)  was  against  them  jointly,  and  on  a  joint  bond. 
These  authorities  do  not  apply,  as  they  are  all  based  upon  the  theory 
that,  if  the  plaintiffs  below  failed  against  one  of  the  defendants,  they 
must  have  fiodled  entirely  in  their  action;  and,  if  they  recovered  against 
one,  -they  must  have  recovered  against  all.  The  bond  was  several,  as 
well  as  joint,  and  evidence  competent  against  Lee  would  not  necessarily 
be  competent  and  admissible  against  his  sureties.  The  plaintifib  below 
could  have  xeoovered  against  Lee,  and  yet  failed  in  their  daim  against 
the  sureties. 

The  judgment  against  Lee  will  be  affirmed,  and  reversed  as  to  the 
sureties,  Messrs.  Hough,  Jackson,  and  Craig.  The  case  will  be  remanded 
for  a  new  trial  as  to  ttie  latter  parties. 

(All  the  justices  concurring.) 


John  Bailet  v.  GisoRaB  A.  Bicc. 

January  Tenn»  1879. 

1.  Verdict !  Impeadhing:  AflEldavits  of  Jurors.  Where  five  of  the  Ju- 
rors who  tried  a  cause  made  an  affidavit  discrediting  their  verdict,  and 
afterwards  one  of  such  Ave  jurors  made  another  affidavit,  stating  that  he 
did  not  understand,  when  he  made  his  first  affidavit,  that  he  discredited 
the  verdict,  and  also  stating  that  what  he  and  the  other  four  Jurors  stated 
in  said  first  affidavit  was  not  true;  and  afterwards  five  others  of  the  Ju- 
rors who  tried  said  cause  made  an  affidavit  stating  that  what  was  stated 
in  said  first  affidavit  was  not  true,  and  stating  that  the  verdict  was  fairly 
found,  after  due  deliberation  and  discussion,  and  the  court  below  sustained 
the  verdict,  Iidd^  (without  deciding  whether  said  affidavits  were  properly 
received  or  not,)  that  the  preponderance  of  the  evidence  was  in  favor  of 
the  verdict,  and  that  the  ruling  of  the  court  below  sustaining  the  verdict 
will  be  affirmed. 

•468    ♦a.  .    Where  the  Jury,  while  deliberating  upon  what  their  ver- 
dict should  be,  agreed  that  each  juror  should  mark  what  he  believed  it 
should  be,  and  ^ush  juror  did  so  mark, — some  marking  a  large  amount 
for  the  plaintiff,  some  a  small  amount,  and  others  nothing, — and  then  they 
added  s^i  the  several  sums  so  marked  together,  and  divided  the  aggregate 
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'amount  by 'twelve,  but  at  no  time  did  they  agree  ^hst  the  result  of  such 
marking,  aggregation,  and  division  should  be  their  verdict,  and  it  was 
not  their  verdict,  but  afterwards,  and  upon  due  deliberation  and  consul- 
tation, they  agreed  upon  a  different  amount,  which  they  returned  as  their 
verdict,  and  the  court  below  sustained  such  verdict,  AeW,  that  the  rul- 
ing of  the  court  below  sustaining  said  verdict  must  be  affirmed.^ 

Error  from  Crawford  district  court. 

Action  by  Beck  against  fiailey  to  recover  a  balance  allied  to  be  due 
on  an  account  for  sawing  lumber,  and  for  work  and  labor.  Trial  at  Jan- 
uary term,  1877,  and  verdict  and  judgment  for  plaintiff. 

PuT9eU  &  Wood,  for  plaintiff  in  error. 

Vosa  &  Vo88j  for  defendant  in  error. 

Valentine,  J.  The  plaintiff  in  error  (defendant  below)  claims  that 
the  verdict  of  the  jury  upon  which  the  judgment  of  the  court  below  in 
this  case  was  rendered  was  found  by  the  jury  in  the  following  manner, 
to-wit:  "The  jury  in  said  cause,  while  in  the  jury-room  deliberating  on 
their  verdict,  agreed  that  each  juror  should  mark  down  the  amount  he 
thought  the  plaintiff  below  [defendant  in  error]  ought  to  recover  from 
the  defendant  as  damages,  and  that  then  such  amounts  should  be  added 
together,  and  the  aggregate  sum  thereof  should  be  divided  by  twelve,  the 
whole  number  of  jurors  present,  and  that  the  result  or  quotient  should 
be  their  verdict;  and  such  estimate,  so  obtained  and  arrived  at,  the  said 
jury  returned  in  writing,  duly  signed  by  their  foreman,  into  open  court, 
and  declared  the  same  to  be  their  verdict,  and  was  received  by  the  court, 
and  the  jury  was  thereupon  discharged." 

Upon  this  ground  the  defendant,  who  is  now  plaintiff  in  error, 
*464  moved  for  a  new  trial.  On  the  hearing  of  the  motion  *the  de- 
fendant read  in  evidence  an  affidavit  signed  afid  sworn  to  by  five 
of  the  jurors,  stating  that  the  verdict  was  found  in  the  above  manner. 
The  plaintiff,  now  defendant  in  error,  then  read  in  evidence  two  affi- 
davits. The  first  was  an  affidavit  of  one  of  said  five  jurors,  who  stated 
that  he  did  not  understand,  when  he  made  his  first  affidavit,  that  he 
swore  as  above  stated,  and  also  that  the  verdict  was  not  so  found  or  ob- 
tained as  above  stated.  The  other  affidavit  was  signed  and  8wom  to  by 
five  of  the  jurors  who  tried  the  cause,  and  they  stated  that  the  verdict 
was  not  found  or  obtained  as  above  stated,:  but  was  found  fairly,  after  due 
deliberation  aad  discussion.  And,  in  explanation,  they  further  stated 
"that  the  jury,  soon  after  they  had  retired  to  consider  of  their  verdict, 
did*  agree  that  each  one  or  member  of  said  jury  should  vote  or  put  down 
in  writing  just  what  he  would  like  or  desire  the  verdict  to  be,  and  they 
did  so^— some  voting  a  large  amount,  some  small,  and  some  notliing, — 
and  aggregated  the  amount  and  did  divide  the  same  by  the  number  12; 
but  did  not  agree,  in  advance  or  at  any  other  time,  that  the  said  quo- 
tient or  result  of  said  vote  or  expression  of  opinion  by  said  jury,  should 

^Verdict  obtained  by  addition  and  divisioii  set  aside.    Werner  v.  Edminaton, 
24  Kan.  147. 


BAILEY  V.  BSGK.  S89 

be  the  verdict  of  said  jury.  Said  vote  was  taken  to  ascertain  the  opinion 
of  each  member  of  said  jmy,  and  a  verdict. was  [not]  i^ved  at  by  such 
means  or  aggregation.  When  said  amount  was  ascertained  by  adding 
up  the  said  several  amount^  which  each  juror  so  voted,  the  jury  refused 
to  find  the  same  as  their  verdict,  but  did  finally  agree  upon  another  and 
dififlsrent  amount,  which  wa^  the  verdict  rendered  in  said  cause,  and  was 
finally  agreed  upon  by  all,  after  a  long  aQd  careful  consultation^  and 
when  said  verdict  was  finally,  and  without  lot  or  aggr^ation,  agreed-upon 
by  each  one  of  said  jurors,  it  was  then  returned  into  court  in  the  usual 
manner." 

For  the  purposes  of  this  case  we  shall  assume,  without  deciding  the 
question,  that  all  the  foregoing  affidavits  were  rightfully  and  "properly  re^ 
ceived  and  considered  by  the  court  below.  Perry  v,  Bailey,  12  Kan, 
*539;  Wright  v.  lUinois  &  M.  Td.  Co.,  20  Iowa,  195,  210;  Hendrick- 
son  V.  Kingsbury,  21  Iowa,  880 ;  Cowles  v.  Chicago,  R.  I.  &  P.  R.  Co., 
32  Iowa,  515.  Numerous  cases  might  be  cited  showing  that  affida- 
vits of  jurors  cannot  be  received  to  impeach  or  overthrow  their 
*465  *verdict.  9  U.  S.  t)ig.  (1st  Ser.)  523,  par.  323  et  seq.;  1  Grab. 
&  W.*New  Trials,  1 11-116.  And  still  we  think  no  error  is  shown 
requiring  a  reversal  of  the  judgment  of  the  court  below.  The  preponder- 
ance of  the  evidence  shows  that  the  verdict  was  fiurly  and  properly  found. 
Firsts  we  have  the  presumption  in  favor  of  the  jurors  that  they  did  their 
duty ;  second^  we  have  the  presumption  in  favor  of  the  court  below  that 
it  decided  correctly;  fhirdy  we  have  the  affidavits  of  six  jurors  against 
four  that  the  verdict  was  properly  found.  Under  the  circumstances  of 
this  case,  we  must  presume  that  the  facts  with  reference  to  the  finding 
of  said  verdict  were  just  as  they  were  stated  to  be  by  the  five  jurors  who 
made  an  affidavit  in  support  of  their  verdict;  and,  presuming  the  facts 
to  be  just  as  said  five  jurors  stated  them  to  be,  we  think  the  ruling  of 
the  court  below  in  sustaining  the  verdict  must  be  affirmed.  The  jury 
never  agreed  that  the  result  obtained  by  aggregating  the  twelve  separate 
amoimts  voted  by  the  jurors  respectively,  and  dividing  such  aggregated 
amount  by  twelve,  should  be  their  verdict,  and  it  was  not  their  verdict. 
The  verdict  was  the  result  of  careful  consideration  and  deliberation,  and 
differed  in  amount  from  the  result  obtained  by  said  voting,  aggregation, 
and  division.  Of  course,  if  the  verdict  had  been  the  result  of  such  vot- 
ing, aggregation,  and  division,  it  should  be  set  aside.  And  such  voting, 
aggregation,  and  division  are  not  to  be  commended,  although  it  was  never 
intended  that  the  result  thereof  should  be  the  verdict,  or  tiie  basis  of  the 
verdict  of  the  jury. 

The  judgment  of  the  court  below  will  be  affirmed, 

(All  the  justices  concurring.) 
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*466  ^Andbbw  Dawson  o.  Wiluah  Bbowh. 

January  Terin»  1879. 

This  case  Is  here  oa  error  from  Cowley  district  court,  where  Brown,  aft 
December  term,  1877*  had  judgment  against  Dawsoni  who  bxipgB  the: 
ease  here  for  review. 

HodBMy  &  M^Donaldf  for  plaintiff. 

Pbb  CoRiAic.  The  above  case  mnst  be  aflirmedi  upon  the  authority^ 
of  Winstead  v.  Standefordi  aanie,  *270. 


Bradtobd  Ooofbb  9.  R.  W.  LuDI1I0IOV« 

January  Term»  1879.  * 

At  the  March  term,  1878,  of  the  district  court  of  Chautauqua  county, 
Ludmgton,  as  plaintiff  in  an  action  of  replevin,  recovered  a  judgment 
against  defendant.  Cooper,  who  brings  the  case  to  this  court. 

/•  MiUon^  for  plaintiff  in  error. 

JfAn  HutcMngs^  for  defendant  in  error. 

Per  Curiam.  The  above  case  is  affirmed,  on  the  authority  of  Patee 
T.  Parkinson,  18  Ean.  465. 


*467  *JOHN  HUFFBfAN  V.  JOHN  D.  PaRSOMS. 

January  Term,  1879. 

Damages:  Trover:  Defidnse.  Where  the  defendant  is  sued  for  $S5  as 
damages  for  forcibly  taking  and  carrying  away  and  converting  to  his  own 
use  a  wagon,  alleged  to  be  worth  385,  and  alleged  to  be  the  property  of 
the  plaintiff,  the  defendant  may  set  up  and  show  that  H.,  a  third  person* 
in  fact  owned  the  wagon,  and  had  the  right  of  possession  thereto,  and 
that  ail  that  the  defendant  did  with  reference  to  said  wagon  was  done  as 
the  agent  of  H. ;  and  that,  when  the  defendant  took  said  wagon  from  the 
possession  of  the  plaintiff,  he  did  so  in  the  presence  of  H.,  and  by  his 
direction;  and,  if  the  defendant  shows  this,  the  plaintiff  will  not  be  en- 
Utted  to  recover  for  the  value  of  the  wagon  as  damages. 

Brror  from  Neosho  district  court. 
The  case  is  stated  in  the  opinion. 


HUFnfAN  V.  PABSONS.  .   841 

21  C.  Cory  and  L*  SdUwdly  for  plaintiff  in  error. 

There  is  no  substantial  difference  in  principle  between  the  action 
brought  by  ParsonSy  which  wonld  have  been  called  trover  at  the  oom- 
mon  law,  and  the  action  of  replevin  nnder  our  statute.  The  latter,  in- 
deed, may  be  regarded  as  a  combination*  of  tbe  two.  The  object  and 
desire  of  the  plaintiff,  in  bringing  an  action  of  replevin,  is  to  have  the 
spedfio  thing  returned  to  him,  witii  or  without  damages  for  its  detention; 
yet,  in  the  event  of  his  failure  to  have  said  specific  thing  returned  to 
him  under  the  judgment  the  law  authoriaes  to  be  rendered,  he  gets  its 
value.  In  actions  similar  to  the  one  at  bar,  the  plaintiff  relinqui^es  his 
right  to  have  the  spedfio  thing  returned  to  him,  and  simply  demands  its 
worth  in  money.  But  in  both  cases  the  main  question  involved  is 
^468  one  of  ownership,  either  general  or  special,  of  the  chattel  in  *con- 
troversy.  The  plaintiff's  right  to  recover  is  based  on  his  primary 
right  of  property  to  said  chattel,  and  the  wrv>ngful  invasion  of  said  right 
by  the  defendant.  The  court  has  decided  that  the  defendant  in  replevin 
can  defeat  the  plaintiff  in  such  action  by  proving  that  the  property  in 
controversy  belongs  to  a  third  person.  Wilson  v.  Fuller,  9  Kan.  *192 ; 
Shellabaiger  v.  Nafus,  16  Kan.  *562.  Why  should  not  the  defendant 
have  the  same  right  in  actions  similar  to  the  case  at  bar?  Proof  of 
property  in  a  thiid  person  is  a  full  and  complete  defense  to  an  action  of 
this  kind.  See  Pom.  Bern.  §§  671,  677,  and  authorities  dted  in  notes 
5  and  1  to  section  677,  2  Greenl.  Bv.  §  648.  So  fiir  as  the  legal  effect 
of  the  notes  which  plaintiff  in  error  sought  to  introduce  in  evidence  is 
concerned,  obligations  of  a  similar  character  have  received  a  construc- 
tion by  this  court  with  which  we  are  content.  Sumner  v,  McFarlan, 
16  Kan.  *600 ;  Hallowell  v.  Milne,  16  Kan.  65. 

Hutching  A  DmisoUj  for  defendant  in  error. 

Counsel  for  plaintiff  in  error  argue  this  case  in  this  court  upon  the 
theory  that  it  is  an  action  of  trover.  We  insist,  however,  as  we  did  in 
the  court  below,  that  it  is  an  action  of  trespass  de  bcnia  caportatis.  Bouv. 
Law  Diet.  tits.  "Trespass,"  '^Trover. '^  If  we  are  correct  in  this,  then  the 
argument  of  plaintiff  in  error  falls  to  the  ground;  for  in  "trespass  de  bania 
oMportatis  the  defendant  cannot  show  property  in  a  stranger,  though  it  is 
otherwise  in  trover."  Aikin  v.  Buck,  1  Wend.  466;  Brown  v.  Artcher, 
1  Hill,  266;  TkUman  v.  Jones,  18  Kan.  *488;  Crawford  v.  Bynnm,  7 
Yerg.  881;  1  Hil.  Torts,  p.  516,  §  17,  and  cases  dted. 

4 

Valxmtinb,  J.  A  motion  has  been  made  in  this  court  to  dismiss  the 
petition  in  error  because  it  is  founded  upon  what  purports  to  be  merdy 
a  copy  of  a  case  made,  and  is  not  founded  upon  the  original  case 
^469  made.  Since  said  motion  was  *made,  the  plaintiff  in  error  has 
•  filed  with  his  petition  in  error  the  original  case  made.  The  mo- 
tion will  be  overruled. 

This  action  was  commenced  originally  in  a  justice's  court,  and  taken 
CQ  appeal  to  the  district  court.  The  only  pleading  filed  in  the  case  was 
the  plaintiff's  (defendant  in  error's)  bill  of  particulars.  In  this  bill  of 
particulars  the  plaintiff  allied,  among  other  things,  that  the  defendant 
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(plaintiff  in  error)  ''unlawfully,  siSkd  with  force,  seized,  took,  and  carried 
away  ^  ''one  two-horse  lumber  wagon,  of  the  said  plaintiff,  of  the  value 
of  eighty-five  dollars,"  ''and  converted  and  disposed  of  the  same  to  his 
owa  use,  to  the  damage  of  the  said  plaintiff  $85;"  and  prayed  for  judg- 
ment for  that  amount.     , 

The  case  was  tried  before  a  jury.  "The  plaintiff  stated  the  nature  of 
his  case,  [to  the  court  and  jury,]  and  the  evidence  which  he  expected  to 
offer;  and  the  defendant  stated,  by  his  counsel,  the  nature  of  his  defense 
in  substance  as  follows:  That  said  defendant  expected  to  swear  that 
prior  to  the  commencement  of  this  action  one  WUliam  Orr  bought  on 
credit  the  wagon  in  controversy;  that  he  gave  his  not^  for  it,  which 
notes  contained  a  promise,  in  substance,  that  the  title. to  said  wagon 
should  not  pass  to  said  Orr  till  said  notes  were  paid;  that  said  notes 
were  not  paid;  that  the  defendant,  under  the  direction  and  at  the  in- 
stance of  the  owner  of  the  wagon,  took  said  wagon  into  his  possespio^; 
that  defendant,  among  other  things,  expected  to  prove  that  plaintiff  was 
not  the  owner  of  said  wagon  at  the  time  this  suit  was  commenced."  The 
plaintiff  then  introduced  his  evidence,  showing  that  on  February  7, 
1877,  he  had  the  possession  of  said  wagon,  claiming  it  as  hisown,  and 
that  on  that  day  the  defendant,  Huffman,  and  0.  L.  Hall  came  upon 
the  plaintiff's  premises,  and  took  the  wagon  from  his  possession,  and 
never  returned  it,  and  that  it  was  worth  $85. 

The  defendant  then  offered  to  introduce  his  evidence,  and  a  small  por- 
tion thereof  he  did  introduce,  but  the  court  below  excluded  the  greater 
portion  thereof.  This  evidence  was  excluded  upon  the  ground  that,  as 
Huffman  did  not  claim  to  own  or  have  any  interest  in  the  wagon, 
'*'470  he  could  not  show  '*^hat  Hall  or  any  other  person  owned  the 
wagon,  or  that  what  he  (the  defendant)  did  was  done  merely  as 
the  agent  or  servant  of  Hall,  or  of  any  owner  of  the  wagon.  The  de- 
fendant claimed  that  said  Hall  owned  said  wagon,  and  had  the  right  to 
the  possession  thereof,  and  that  all  that  the  defendant  did  was  done  at  the 
instance  and  request  and  by  the  direction  of  Hall,  who  was  personally 
present  all  the  time.  The  defendant  attempted  to  prove  this  in  various 
ways,  but  the  plaintiff,  in  all  cases,  objected  to  the  evidence,  because,  as 
he  claimed,  it  was  "irrelevant,  incompetent,  and  immaterial,"  and  the 
court  below  sustained  the  objection,  and  excluded  the  evidence.  Among 
other  things,  the  defendant  offered  to  introduce  said  notes  in  evidence, 
but  the  plaintiff  objected,  assigning,  as  the  ground  of  his  objection,  that 
said  papers  were  "irrelevant,  incompetent,  and  immaterial."  The  court 
sustained  the  objection,  and  to  the  ruling  of  the  court  the  defendant  at 
the  time  duly  excepted. 

Thereupon  the  defendant  recalled  the- witness  0.  L.  Hall,  and  said  de- 
fendant, by  his  attorneys,  stated  to  the  court  in  open  court  that  said  de> 
fendant  desired  and  offered  to  prove,  by  said  witness  Hall,  that  said 
Hall,  at  the  time  of  the  alleged  taking  and  conversion  of  the  wagon  men- 
tioned'in  plaintiff's  bill  of  particulars,  was  the  owner  of  said  wagon,  and 
liad  the  right  of  possession  thereto;  and  all  that  defendant  did.iA  the 
matter  of  taking  said  wagon  was  simply  at  the  instanoe  and  directron  of 
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said  Hall.  The  court,  in  reply  to  said  proposition,  told  defendant's  at- 
torneys :tP  put  such  questions  as  they  desired  to  their  witnesses,  and  the 
court  would  pass  upon  the  questions.  Thetreupon  said  defendant's  at- 
torneys asked  the  witness  O.  L.  Hall  the  following  question:  "You  may 
state  whj^t  you  know,  if  anything,  ahout  the  ownership  of  the  wagon  in 
controversy  on  the  seventh  of  February,  1877."  The  plaintiff,  by  his 
attorneys,  objected  to  the  question,  on  the  ground  that  it  was  irrelevant, 
incompetent,  and  immaterial.     Thereupon  counsel  for  defendant  stated 

to  the  court  that  they  did  not  expect  to  prove  that  Huffman  was 
♦471    the  *owner  of  the  wagon,  but  that  they  expected  to  prove  that 

Hall  was  the  owner,  and  that  what  Huffman  did  with  the  wagon 
was  at  the  instance  and  direction  of  Hall,  and  as  HalFs  agent.  The 
court  announced  that  any  individual  interest  of  Huffman  to  the  wagon 
could  be  shown,  but  ruled  and  held  that  the  interest  of  a  third  person, 
not  a  party  to  the  suit,  could  not  be  shown  in  defense  of  the  action. 
And  thereupon  the  court  sustained  the  objection,  and  to  the  ruling  of 
court  the  defendant  at  the  time  duly  excepted.  Thereupon  defendant's 
attorneys  asked  said  witness  Hall  the  following  question:  "State  what 
interest,  if  any,  you  had  in  the  wagon  in  controversy  at  the  time  of  the 
alleged  taking  thereof  by  the  defendant."  The  plaintiff  objected  to  the 
question  on  the  ground  that  it  was  irrelevant,  incompetent,  and  immate- 
rial. The  court  sustained  the  objection,  and  to  the  ruling  of  the  court 
the  defendant  at  the  time  duly  excepted.  Thereupon  the  attorneys  for 
defendant  asked  said  witness  the  following  question:  "State  whether  or 
not  you  ever  bad  said  wagon  in  your  possessioa  prior  to  the  seventh  of 
February,  1877."  The  plaintiff  objected  to  the  question  on  the  ground 
that  the  saQie  was  irrelevant,  incompetent,  and  immaterial.  The  court 
sustained  the  objection,  and  to  the  ruling  of  the  court  the  defendant  at 
the  time  duly  excepted.  Thereupon  the  defendant,  by  his  attorneys, 
asked  the  witness  the  following  question:  "State  what  claim,  right,  or 
title,  if  any,  and  the  nature  thereof,  which  you  had  to  the  wagon  in  con- 
troversy at  the  time  of  the  alleged  taking  thereof  by  the  defendant."  The 
plaintiff  objected  to  the  question,  o^  the  ground  that  it  was  irrelevant, 
incompetent,  and  immaterial.  The  court  sustained  the  objection,  and 
to  the  ruling  of  the  court  the  defendant  at  the  time  duly  excepted. 

Thereupon  the  witness  was  permitted  to  retire,  and  the  defendant 
John  Huffman y  being  produced  and  sworn. as  a  witness  in  his  own 

behalf,  testified  as  folio wb:  "*  *  *  I  took;the  wi^on  away 
*472    from  Mr.  *Parson'8  premises."  ;  Thereupon  the  defendant,  by  his 

attorneys,  asked  the  witness  the  following  question:  "State  at 
whose  instance,  request,  and  direction,  if  by  any  one,  you  took  the  wagon 
away."  The  plaintiff  objected  to  the  question,  on  the  ground  that  it  was 
irrelevant,  incompetent,  and  immaterial.  The  court  sustained  the  ob- 
jection, and  to  the  ruling  of  the  court  the  defendtot  at  the  time  duly  ex- 
cepted.  Thereupon  the  defendant,  by  his  attorneys,  asked  the  witness 
thejbllowing  question:  "State  what  you  know,  if  anything,  with  refer- 
ence to  any  claim  or  interest  that  0.  L.  Hall  had  in  said  wagon  at  the 
time  you  took  the  same."    The  plaintiff  objected  to  the  question,  on  the 
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ground  that  it  was  irrelevant,  incompetent,  and  immaterial.  The  court 
sustained  the  objection,  and  to  the  ruling  of  the  court  the  defendant  at 
the  time  duly  excepted.  Other  questions  of  the  same  character,  but  in 
different  words,  were  asked,  but  not  allowed  to  be  answered. 

The  court  below  charged  the  jury,  among  other  things,  as  follows:  ^  If 
the  plaintiff  was  the  owner  of  the  property,  or  held  the  same  in  his  pos- 
session under  some  claim  of  title,  and  the  defendant  forcibly  took  the 
same  from  his  possession,  the  plaintiff  is  entitled  to  recover,  unless  the 
defendant  had  some  ownership,  claim,  or  interest  in  the  same.  The  de- 
fendant cannot  defeat  the  plaintiff's  right  to  recover  by  merely  showing 
that  the  property  was  owned  by  a  third  person." 

And  the  court  below  refused  to  give  the  following  instruction,  which 
the  defendant  asked  to  have  given,  to-wit:  '^If  you  believe  from  the  evi- 
dence that,  at  the  time  of  the  allied  taking  by  the  defendant  of  the 
wagon  mentioned  in  plaintiff's  bill  of  particulars,  one  O.  L.  Hall  was  the 
owner  of  said  wagon,  and  had  the  right  of  possession  thereto,  and  that 
said  defendant,  in  taking  said  wagon,  was  duly  acting  under  the  direc- 
tion and  instruction  of  said  O.  L.  Hall,  and  in  his  presence,  and  on  be- 
half of  said  Hall,  then  you  should  find  for  the  defendant." 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  against 

*473    the  defendant,  and  assessed  the  damages  at  $85.     The  ^defendant 

then  moved  for  a  new  trial   upon  all  the  various  statutory 

grounds,  which  motion  the  court  overruled,  and  the  defendant  then 

brought  the  case  to  this  court. 

We  think  the  judgment  of  the  court  below  must  be  reversed.  If  Hall 
owned  said  wagon,  and  had  the  right  of  possession  thereto  at  the  time  it 
was  taken,  and  if  the  defendant  acted  under  Hall  and  in  his  presenoe 
in  taking  the  same,  he  is  certainly  not  liable  for  the  value  thereof. 
Hutchinson  v.  Lord,  1  Wis.  249.  And  it  makes  no  difference  what  the 
action  may  be  called, — ^whether  trover  and  conversion,  trespass  de  bonis 
asportatisy  or  a  ''civil  action"  under  the  Code  of  Civil  Procedure.  Qea, 
St.  631,  §  10.  Hall's  agent  would  not  be  liable  for  any  greater  amount 
for  taking  the  wagon  than  Hall  himself  would  be.  If  Hall  had  a  right  to 
the  wagon,  Hufiman  was  not  a  mere  wrong-doer.  Hall's  right,  for  the 
time  bdng,  was  extended  to  Huffman,  and  Huffman  was  entiUed  to  rely 
npon  Hall's  right.  If  any  wrong  was  committed  in  connection  with  the 
taking  of  the  wagon,  Hall  and  Huffman  would  both  be  liable  for  that 
wrong,  but  the  measure  of  the  damages  would  not  be  the  value  of  the 
wagon.  If  Hall  had  the  paramount  right  to  the  wagon,  (and  this  the  de- 
fendant offered  to  prove,)  then  the  taking  of  the  wagon  was,  in  the  ab- 
stract, right. 

We  shall  not  comment  upon  the  various  possible  questions  that  may 
hereafter  arise  when  all  the  evidence  shall  be  introduced,  for  we  cannot 
tell  what  evidence  may  be  introduced.  It  may  turn  out  that  Hall  is  not 
the  owner  of  the  wagon. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded 
for  a  new  trial. 

(All  the  justices  concurring.) 
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*474  *G.  A.  Amob  v.  Humboldt  Loan  Ass'n. 

January  Term,  1879. 

Dismiflsal:  Ck>anter-01alm  of  Defendant:  TriaL  An  fu^on  to  foredose 
a  mortgage  may  be  dismissed,  without  prejudice  to  a  future  action,  be- 
fore the  case  is  called  for  trial,  notwithstanding  the  defendant  has  filed 
an  answer  amounting  to  a  counter-claim,  but  such  defendant  has  the  right 
of  proceeding  to  the  trial  of  his  claim  regardless  of  the  dismissal.^ 

Error  from  Allen  district  court. 

The  case  is  stated  in  the  opinion. 

L.  W.  KqMnger  and  O.  A.  AmaSj  for  plaintiff  in  error. 

« 

HoRTON,  C.  J.  On  February  24, 1875,  the  Humboldt  Loan  Associa- 
tion commenced  its  action  against  Geoi^e  A.  Amos  and  others  to  fore- 
dose  a  certain  mortgage  executed  to  it  by  said  Amos.  On  March  26, 
1875,  said  Amos  filed  his  answer,  amounting  to  a  counter-claim.  Aft- 
erwards, on  July  9,  1877,  before  the  case  was  called  for  trial,  the  court 
granted  the  motion  of  the  association  to  dismiss  its  action  without  prej- 
udice to  a  future  action,  againpt  the  objection  of  Amos.  This  ruling  of 
the  court  is  assigned  as  error,  and  counsd  of  the  plaintiff  in  error  insist 
that  there  was  an  abuse  of  discretion  in  allowing  the  motion.  We  think 
otherwise. 

Section  897  of  the  Code  provides  that  *'an  action  may  be  dismissed, 
without  prejudice  to  a  future  action  by  the  plaintiff,  before  the  final  sub- 
mission of  flie  case  to  the  jury,  or  to  the  court  where  the  trial  is  by  the 
court."  And  section  898  further  provides  that,  ''in  any  case 
^476  where  a  set-off  or  counter-*daim  has  been  presented,  the  defend- 
ant shall  have  the  right  of  proceeding  to  the  trial  of  his  claim, 
although  the  plaintiff  may  have  dismissed  his  action  or  ficiiled  to  ap- 
pear." See,  also,  McVey  v.  Bums,  14  Kan.  *292.  Counsel  refer  to 
CionDer  v.  Drake,  1  Ohio  St.  167,  and  Wiswell  v.  First  Congregational 
Church,  14  Ohio  St.  31.  In  the  former  case  it  was  agreed  that  the 
damages  should  be  assessed  by  three  arbitrators,  and  the  plaintiff  made 
no  application  for  dismissal  until  the  award  was  returned.    This  decis- 

>  When  a  defendant,  under  notice  of  aet-off,  daimi  a  balance  in  his  favor,  the 
plaintiff  cannot  disconUnae  without  the  defendant's  consent  Merchants'  Bank 
▼.  Bchulenberg,  (Mich.)  19  N.  W.  Rep.*741.  See,  also,  Holcomb  v.  Holcomb,  28 
Fed.  Rep.  781.  Bo,  also,  where  defendant  in  his  answer  seeks  afflrmative  relief. 
Clarke  v.  Hundley,  (Cal.)  8  Pac.  Rep.  181;  Robinson  v.  Placerrille  A  8.  V.  R.  Co.. 
(Cal.)  P.  Pac.  Rep.  878;  Thompson  ▼.  Spray,  (Cal.)  4  Pac.  Rep.  418.  The  dismissal 
hj  the  plaintiff  of  an  action  on  a  promissory  note,  without  prejudice,  will  not  en- 
mle  him  to  a  dismissal  of  a  counter-claim  asking  its  cancellation.  Sigler  ▼.  Hidx 
(Iowa,)  9  N.  W.  Rep.  874;  Sigler  ▼.  Shields,  (Iowa,)  9  N.  W.  Rep.  875.  But,  if  the 
plaintiff  fails  to  prove  a  cause  of  action,  defendant  may  move  to  dismiss  on  that 

Srand,  notwithstanding  a  counter-claim  set  up  by  him.  Slocum  v.  Minneapolis 
llers'  Ass'n,  (Minn.)  S»  K.  W.  Rep.  868.  Where  the  plaintiff  dismisses  the  ac- 
tion, and  the  trial  of  the  counter-claim  is  proceeded  with,  the  counter-claim  should 
be  docketed  under  its  proper  title,  the  claimant  as  plaintiff  and  the  adverse  party 
as  defendant    Rawalt  v.  Brewer,  (Neb.)  20  N.  W*  Rep.  89L 
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ion  is  not  applicable.  In  the  latter  case  the  court  refused  the  plaintiff 
bis  motion,  as  he  desired  not  onljr  to  dismiss  his  petition,  but  to  have 
the  whole  case  disposed  of.  In  the  case  at  bar  the  action  of  the  associa- 
tion was  dismissed,  but  the  whole  case  was  not  disposed  of.  The  plain- 
tiff in  error  had  the  right  to  proceed  to  a  trial  of  his  daim,  notwithstand- 
ing the  dismissal. 

As  ho  motion  was  made  for  any  judgment  upon  the  pleadings,  nor 
was  the  attention  of  the  court  called  to  the  absence  of  a  reply,  we  can- 
not now  consider  the  failure  to  reply  as  material  in  deciding  the  caae. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  jufltices  concurring.) 


Adam  Swebdbfeqer  v,  Statb. 
January  Term,  1879. 

1.  Summons:  Betum-Day.    A  summons  directed  to  the  sheriff  of  the 

county  in  which  the  action  is  brought  is  not  void  or  voidable  because  made 
returnable  in  two  days.    Clough  v.  McDonald,  18  Kan.  114. 

2.  Parties:  Beoognizanoe.    An  action  may  be  maintained  against  the  surety 

in  a  recognizance  alone,  and  without  joining  the  principal  as  defend- 
ant. [Jenks  V.  School-district,  18  Kan.  856;  TiUson  v.  State,  29  Kan. 
457.]^ 

8.  Pleading :  BeAising  Ldave  to  File.    Where  an  answer  tendered  out  of 

time  is  not  verified,  and  there  is  no  showing,  by  affidavit  or  otherwise, 

that  the  matters  set  forth  in  the  answer  are  true,  and  where  the  party, 

though  duly  served,  filed  a  motion  to  set  aside  the  summons,  which 

♦476    was  overruled,  and  thereafter  a  *demurrer,  which  was  also  overruled, 

held,  that  no  error  appears  in  refusing  to  grant  leave  to  file  the  answer. 

[Neitzel  V.  Hunter,  19  Kan.  221.] 

4.  Interest :  Beoognizanoe.    Interest  begins  to  rim  on  a  reoognizanoe  from 
the  time  of  forfeiture. 

Error  from  Nemaha  district  court 
The  case  is  stated  in  the  opinion. 
Joseph  Sharps,  for  plaintiff  in  error. 
Simon  Oonwdtj  Go.  Atty.,  for  the  State. 

Breweb,  J.  This  was  an  action  on  a  criminal  recognisance.  Judg- 
ment was  rendered  in  the  district  court  in  favor  of  the  state,  and  the  de- 
fendant brings  the  case  here  for  review.  His  counsel  has  filed  a  brief, 
in  which  many  points  are  presented  and  discussed  at  length.  Unfortu- 
nately for  him)  most  of  the  points  made  have  been  already  decided  by 
this  court  adversely  to  his  claims,  and  we  see  no  reason  to  dqpart  from 

iSee  note  of  cases,  on  subject  of  ''Recognizance,"  to  Qay  v.  State,  7  Kan.  iM6i» 
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those  rnlingB.  He  filed  a  motion  to  set  the  summons  aside,  on  the  ground 
that  the  return-day  was  less  than  ten  days  from  its  date.  Such  a  sum- 
mons has  been  adjudged  sufi&cient.  Clough  ▼.  McDonald,  18  Kan.  114. 
A  demurrer  was  filed,  on  the  ground  ^at  the  petition  did  not  state 
£&cts  sufficient  to  constitute  a  cause  of  action;  that  there  was  a  defect  of 
parties  defendant;  and  that  there  was  a  variance  between  the  allegations 
of  the  petition  and  the  bond  sued  on.  The  petition  alleges,  in  substance, 
that  Joseph  H.  Brown  was  arrested  and  brought  before  a  justice  of  the 
peace  of  the  county,  and  duly  charged  with  the  crime  of  grand  larceny; 
that  he  waived  an  examination,  and  was  required  to  give  bail;  that,  fail- 
ing to  give  bail,  he  was  committed  to  jail,  and  that  the  justice  issued  a 
mUHmvs  therefor,  with  the  amount  of  the  bail  indorsed  thereon; 
*477  that  while  he  was  l^ally  ^committed  in  the  jail,  and  in  the  cus- 
tody of  the  sheriff,  the  defendant  entered  into  a  recognizance  as 
surety,  a  copy  of  which  was  attached  to  the  petition,  and  made  a  part 
thereof,  which  recognizance  was  taken  and  approved  by  the  sheriff,  and 
by  him  forthwith  certified  to  the  derk  of  the  district  court,  and  by  that 
officer  filed  and  recorded  as  provided  by  law;  that  upon  the  execution 
of  said  recognizance  the  sheriff  discharged  said  Brown  from  custody. 
The  petition  then  further  alleges  that  Brown  &iled  to  appear  as  required, 
and  that  a  forfeiture  of  the  recognizance  was  had.  The  instrument  at- 
tached to  the  petition  as  an  exhibit  was  in  form  a  penal  bond,  executed 
by  Brown  as  principal,  and  Swerdsfeger  as  security,  recited  in  full  the 
charge,  and  was  conditioned  for  Brown's  appearance  at  the  next  term  of 
the  district  court.  The  allegations  in  the  petition,  as  well  as  the  recitals 
on  the  bond,  were  full,  specific,  and  definite. 

Such  a  petition  within  the  adjudications  already  made  by  this  court, 
as  Well  as  the  plain  language  of  the  statute,  is  sufficient.  McLaughlin 
V.  State,  10  Kan.  *686;  Ingram  v.  State,  Id;  *630;  Jennings  v.  State, 
18  Kan.  ♦90;  Barkley  v.  State,  15  Kan.  *99;  Gen.  St.  p.  844,  §  164. 
That  an  action  may  be  maintained  against  the  surety  alone,  without  join- 
ing the  principal  as  defendant,  is  dear.  Though  the  obligation  may 
have  been  joint  at  common  law,  yet  by  our  statute  it  is  joint  and  several. 
Gen.  St.  p.  188,  §  1.  And  in  all  cases  of  joint  obligations,  suits  may  be 
brought  against  one  or  more  of  those  who  are  liable.  Gen.  St.  p.  183, 
§  4.  Section  470  of  the  Code  only  applies  where  the  principal  debtor 
is  one  of  the  defendants,  and  does  not  take  away  the  right  given  elsewhere 
to  sue  the  surety  alone.  Jenks  v.  School-district,  18  Kan.  366.  There 
was  no  variance  between  the  all^ations  of  the  petition  and  the  bond  at- 
tached, for  the  latter  was  a  several  obligation  of  the  surety »  as  well  as  an 
obligation  of  the  principal  and  surety. 
We  cannot  say  that  the  court  erred  in  refusing  to  grant  leave  to  file  an 
answer.  The  court  is  to  be  satiafied  that  the  party  did  not  de- 
*478  mur  for  delay,  as  well  as  that  he  has  a  mer*itorious  defense. 
Whether  any  showing,  by  affidavit  or  otherwise,  was  made  upon 
the  application  for  leave  to  answer,  we  are  not  advised.  The  answer 
tendered  was  not  verified.  The  party  seemed,  by  his  motion  to  set 
aside  the  summons  and  his  demurrer,  more  anxious  to  delay  any  in- 
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quiry  than  to  meet  the  case  upon  its  merits;  and  the  court  may  well 
have  thought,  in  the  absence  of  further  showing,  that  the  filing  of  an  an- 
swer was  also  simply  for  delay.  At  any  rate,  error  is  not  shown  in  the 
matter;  for  the  mere  tender  of  an  answer  does  not  entitle  a  party  to  the 
right  to  file  it  out  of  time,  and  after  he  has  exhausted  all  other  efibrts  to 
delay  and  defeat  the  action.  Spratly  ▼.  Insurance  Co.,  5  Kan.  *155; 
Neit^  y.  Hunter,  19  ICan.  221.  Interest  from  the  day  of  forfeiture  was 
properly  allowed.     Laws  1871,  p.  260,  §  1. 

Upon  the  whole  record  we  see  no  error,  and  the  judgment  must  be  af- 
firmed. 

(AH  the  justices  concurring.) 


Mart  P.  Wriqht  v.  Commissionbbs  ov  Coffey  Co. 

January  Tenut  1879. 

Error  from  Coffey  district  court. 

Action  brought  by  Mary  P.  Wright,  against  the  board  of  commis- 
sioners of  Coffey  county,  to  recover  the  sum  of  $941.66,  which  plaintiff 
claimed  to  be  due  her  for  salary  as  superintendent  of  pubUc  instruction  for 
said  county,  from  January  11,  1876,  to  July  20,  1876.  The  petition 
allies,  in  substance,  the  following  facts:  At  the  general  election  held 
in  Coffey  county,  Kansas,  November  8,  1874,  the  plaintiff,  Mary  P. 
Wright,  J.  H.  Noell,  and  G.  N.  McConnell  were  candidates  for  the  of- 
fice of  county  superintendent  of  public  instruction.     McConnell  at  that 

time  was  the  lawful  incumbent  of  said  office.  Plaintiff  received 
*479    the  highest  number  of  votes  cast  for  said  office.     *The  board  of 

canvassers  issued  to  her  a  certificate  of  election,  and  she  filed  her 
oath  and  official  bond.  J.  H.  Noell  received  the  next  highest  number 
of  votes  cast  for  said  office.  November  7,  1874,  NoeU  b^an  proceed* 
ings  under  section  89,  c.  36,  Gen.  St.  1868,  to  contest  the  eligibility  of 
plaintiff  to  said  office,  and  to  have  himself  declared  dected  thereto. 
December  7,  1874,  the  trial  court  decided  plaintiff  to  be  ineligible  to 
said  office,  and  that  no  person  was  elected  thereto.  December  30, 
1874,  the  district  court  affirmed  the  judgment  of  the  trial  court. 
July,  1876,  plaintiff  became  a  non-resident  of  Coffey  county.  Octo- 
ber, 1876,  the  supreme  court  reversed  the  judgment  of  district  and 
the  trial  court.  McConnell  continued  to  perform  the  duties,  and  re- 
<^ived  the  salary  of  said  office,  until  after  the  general  election  in  No- 
vember, 1876,  at  which  election  J.  M.  Rankin  was  elected  to  said  office, 
and  took  immediate  possession  thereof,  and  performed  the  duties  of  this 
office,  and  received  the  salary  therefor,  until  July  11, 1876,  when  he  re- 
signed, and  P.  K.  Wadhams  was  appointed,  and  he  has  ever  since  per- 
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formed  the  datiee  of  BBid  office,  and  received  the  Balarjr  therefor.  Dur- 
ing the  term  of  said  office  for  which  plaintiff  was  elected,  np  to  the  timtf 
she  became  a  non-resident  of  the  county,  the  defendant  paid  to  McCon- 
neD,  Bankin,  and  Wadhams  salary  to  the  amount  of  $941.66. 

At  the  December  term,  1877,  of  the  district  court,  the  defendant  de- 
murred to  the  foregoing  petition,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of  plaintiff  and  against 
defendant.  The  court  sustained  said  demurrer,  and  rendered  judgment 
against  the  plaintiff  for  costs,  to  which  ruling  and  judgment  Miss  Wright 
excepted,  and  brought  the  case  here  for  review. 

A.  M.  F.  Bcmddph^  for  plaintiff  in  error,  cited  Auditors  of  Wayne  Go. 
V.  Benoit,  20  Mich.  188;  Weeks  v.  Ellis,  2  Barb.  325;  Riddle  v.  Bed- 
ford, 7  Serg.  &  R.  386;  Parker  v.  Luffborough,  10  Serg.  &  R.  249;  Key- 
ser  V.  McKlssan,  2  Rawle,  140;  Stadler  v.  City  of  Detroit,  13  Mich.  347; 
Glascock  V.  Lyons,  20  Ind.  8;  Dorsey  v.  Smyth,  28  Cal.  21. 

Oraves  &  Manchestery  for  defendant  in  error,  cited  section  3,  art.  9, 
♦480  Const.  Kan.;  2  Kent,  Comm.  295;  Auditors  of  *  Wayne  Co.  v. 
Benoit,  20  Mich.  176;  S.  C.  4  Amer.  Rep.  387;  Dolan  v.  Mayor, 
etc.,  68  N.  Y.  274;  S.  C.  23  Amer.  Rep.  168;  County  of  Saline  v.  An- 
derson, 20  Kan.  298,  and  cases  cited  therein;  People  v.  Miller,  24  Mich. 
458;  S.  C.  9  Amer.  Rep.  131;  Mayfield  v.  Moore,  63  HI.  428;  S.  C.  6 
Amer.  Rep.  62;  Glascock  v.  Lyons,  20  Ind.  1;  People  v.  Cook,  8  N.  Y. 
67,  and  cases  there  cited. 

February  4,  1879,  the  judgment  of  the  court  below  in  this  case  was 
affirmedi  but  no  opinion  was  filed  herein. 


Chabues  Lucas  v.  Danikl  Stubb  and  othen. 

January  Term,  1879. 

1.  Hew  Trial:  Motion,  when  to  be  Filed:  Presumption.  Where  it  is 
shown  by  the  record  that  the  court  below,  on  the  fifth  day  after  rendering 
the  Judgment  in  a  case,  overruled  a  motion  for  a  new  trial,  made  on  the 
grounds  that  the  decision  of  the  court  was  against  the  law  and  the  evi- 
dence, and  it  is  not  shown  by  the  record  that  said  motion  was  ever  re- 
duced to  writing,  or  filed  in  the  court,  as  it  should  have  been,  (Oen.  St. 
688,  §  809;  Olayton  ▼•  School-district,  20  Kan.  256,)  or  that  it  was  made 
within  three  days  after  the  judgment  was  rendered,  as  it  should  hare 
been,  (Gen.  St.  687,  g  808,  and  cases  hereafter  cited,)  or  that  it  was  made 
at  any  time  before  it  was  presented  to  the  court  below  for  hearing,  it 
will  be  presumed  by  the  supreme  court,  for  the  purpose  of  upholding  the 
Judgment  of  the  court  below,  that  said  motion  was  not  made  in  time, 
and  therefore  that  the  court  below  did  not  err  in  overruling  it.    Odell 
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▼.  Sargent,  3  Kan.  *80;  Mitchell  ▼•  Milhoan,  11  Kan.  *617;  Nesblt  v. 
Hines,  17  Kan.  816;  Fowler  y.  Young,  19  Kan.  150;  [State  v.  Benson,  22 
Kan.473.p 

[2.  Fublio  Lands:  Contraots :  Void.  Contracts  with  reference  to  govern- 
ment lands  between  parties,  while  the  title  is  still  in  the  government, 
field  illegal.    Jarvis  v.  Campbell,  23  Kan.  370..] 

Error  from  Montgomery  district  court. 

Action  brought  by  Charles  Lucas  against  Daniel  Sturr  and  Robert 
Atkinson  to  determine  their  adverse  interests  in  certain  land,  and  to 
quiet  the  title  thereto.  The  action  was  tried  at  the  September  term, 
1876,  and  judgment  rendered  for  defendants.     A  new  trial  was  denied^ 

and  Lucas  brings  the  case  to  this  court. 
*481     */.  Z).  McOuCj  for  plaintiff  in  error,  (in  reply  to  counsel  for  de- 
fendant in  error.) 

The  first  question  presented  by  counsel  for  defendants  is  one  of  prac- 
tice. They  deny  the  jurisdiction  of  this  court,  for  the  reason  that  the  case 
made  does  not  contain  a  copy  of  the  motion  for  a  new  trial.  We  think 
the  counsel  overlook  the  facts  as  shown  by  the  record.  The  judgment 
of  the  court  below  speaks  for  itself,  and  shows  that  the  cause  came  on 
for  further  hearing  upon  the  motion  of  the  plaintiff  for  a  new  trial,  for 
the  reasons,  (here  setting  forth  two  of  the  statutory  grounds  for  a  new 
trial.)  It  is  not  necessary  to  set  forth  in  hssc  verba  the  motion.  A  case 
made  need  contain  only  "a  statement  of  so  much  of  the  proceedings  and 
evidence,  and  other  matters  in  the  action,  as  may  be  necessary  to  pre- 
sent the  errors  complained  of  to  the  supreme  court."  Gen.  St.  p.  737, 
§  647.  The  case  settled  and  signed  by  the  district  judge  shows  that  a 
motion  for  a  new  trial  was  made.  It  is  in  this  respect  different  from 
Ferguson  v.  Graves,  relied  upon  by  defendants.  In  that  case  the  rec- 
ord did  not  show  any  motion  made. 

Geo,  &  Jos,  Chandler^  for  defendants  in  error. 

We  maintain  that,  as  a  matter  of  practice  and  as  a  matter  of  law,  the 
supreme  court  cannot  review  the  alleged  errors  in  this  case,  for  the  rea- 
sons— Mrsty  that  there  are  no  separate  findings  of  fact  or  conclusions  of 
law,  (Code,  §  290;)  aecond^  that  no  motion  for  new  trial  was  made  therein, 
(Code,  §  306.)  There  was  no  request  for  separate  findings  in  this  case, 
and  section  309  of  the  Code  (Gen.  St.  687)  provides:  "The  applicatiou 
[for  new  trial]  must  be  by  motion  upon  written  grounds  filed  at  the  time 

1 A  party  cannot  have  errors  of  law  occurring  at  the  trial  reviewed  by  an  ap- 
pellate court,  unless  he  has  made  a  legal  and  sufQcient  motion  for  a  new  trial, 
presenting  the  matters  complained  of  to  the  trial  court.  Mills  v.  Kansas  Lum- 
ber Co.,  26  Ean.  580,  and  cases  cited;  Decker  v.  House,  80  Esn.  614;  S.  0. 1  Pac. 
Rep.  584. 

When  the  supreme  court  will  presume,  from  the  silence  of  the  record,  as  to  the 
fact  that  a  motion  for  a  new  trial  was  filed  too  late,  see  Hover  v.  Tenney,  27 
Ean.  188. 

A  motion  for  a  new  trial  filed  eight  days  after  verdict  and  findings  by  a  jury, 
but  shortly  after  a  motion  for  judgment  on  the  special  findings  was  heard  and 
decided,  held  too  late.    City  of  Osborne  v.  Hamilton,  SO  Ean.  a 
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of  making  fhe  motidn."  You  may  search  the  record,  in  this  case, 
through,  and  you  find  no  such  motion.  Where  a  motion  for  a  new  trial 
is  not  contained  in  the  record,  the  supreme  court  cannot  tell  whether  the 
district  court  erred  in  overruling  the  same  or  not.  Ferguson  v.  Graves, 
12  Kan.  *89;  Hover  v.  Cockins,  17  Kan.  618.  As  a  matter  of 
*482  £Eict,  no  such  motion  was  made  in  the  case.  *It  is  just  as  neces- 
sary to  make  a  motion  for  a  new  trial  where  the  case  is  submitted 
to  the  court  for  trial  as  where  it  is  submitted  to  a  jury  or  a  referee.  "A 
new  trial  is  a  re-examination  in  the  same  court  of  an  issue  of  fact  after  a 
verdict  by  a  jury,  report  of  a  referee,  or  a  decision  by  a  courts"  Code. 
5  806. 

It  has  been  repeatedly  held  by  this  court,  and  is  too  well  settled  to 
cavil  about,  that  where  there  is  a  trial  by  the  court,  unless  the  court 
states  the  conclusions  of  facts  found  separately  from  the  conclusions  of 
law,  (Code,  §  290,)  or  a  motion  for  new  trial  is  filed,  the  case  is  not 
in  that  condition  which  will  authorize  the  supreme  court  to  determine 
whether  error  was  committed  or  not.  Major  v.  Major,  2  Klan.  *337, 
Lacy  V.  Dunn,  6  Kan.  *667;  Ayres  v.  Crum,  18  Kan.  *269;  Nesbit  v. 
Hines,  17  Kan.  316.  The  fkct  that  the  journal  entry  recites  that  a  mo-  . 
tion  for  a  new  trial  was  made  and  overruled  is  not  sufficient.  Such  a 
recital  is  no  part  of  either  the  motion  or  the  judgment.  The  motion  it- 
aelf  must  be  in  torHing,  filed  at  time  of  making  it,  (Code,  §  309,)  and 
must  appear  in  the  record.  Ferguson  v.  Graves,  mpra.  The  supreme 
court  will  not  attempt  to  correct  supposed  errors  until  after  the  trial  court 
has  had  an  opportunity  to  do  so.  The  record  must  show  affirmatively 
that  all  the  statutory  requirements  to  obtain  a  new  trial  have  been  taken 
before  the  appellate  court  will  consider  the  case  at  all.  Where  the  stat- 
ute provides  that  the  motion  shall  be  upon  wriUen  grounds,  filed  at  the 
time  of  making  the  motion,  no  other  form  or  kind  of  motion  will  do. 
The  certificate  of  the  judge  is  conclusive  as  to  what  transpired  in  the  case 
before  him.     Higby  v.  Ayres,  14  Kan.  *337. 

Valentzme,  J.  The  judgment  of  the  court  below  in  this  case  will  be 
afSrmed  for  the  following  among  other  reasons,  and  upon  the  following 
among  other  authorities: 

1.  Error  is  never  presumed,  but  must  always  be  affirmatively  shown. 
Hall  V.  Jenness,  6  Kan.  *357;  Winsor  v.  Cole,  10  Kan.  *620;  Partlett 
V.  Feeney,  11  Kan.  *594;  IteUey  v.  Davis,  19  Kan.  610;  Kupfer  v. 
Sponhorst,  1  Kan.  *lb\  Bainter  v.  Fults,  16  Kan.  *323.  There- 
*483  fore,  where  it  is  shown  by  *the  record  that  the  court  below,  on 
the  fifth  day  after  rendering  the  judgment  in  the  case,  overruled 
a  motion  for  a  new  trial  made  on  the  ground  that  the  decision  of  the 
court  below  was  against  the  law  and  the  evidence,  and  it  is  not  shown 
by  the  record  that  said  motion  was  ever  reduced  to  writing  or  filed  in 
the  court,  as  it  should  have  been,  (Gen.  St.  688,  §  309;  Clayton  v« 
School-discrict,  20  Kan.  266,)  or  that  it  was  made  within  three  days 
after  the  judgment  was  rendered,  as  it  sliould  have  been,  (Gen.  St.  687, 
§  308,  and  cases  .hereafter  cited,)  or  that  it  was  made  at  any  time  before 
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it  was  proseated  to  the  court  below  for  hearing,  it  will  be  preBumed  bj 
the  supreme  courti  for  the  purpose  of  upholding  the  judgment  of  the 
court  below,  that  said  motion  was  not  made  in  time,  and  therefore  that 
the  court  below  did  not  err  in  overruling  it.  (Odell  v.  Saigent,  8  Kan. 
*80;  MitcheU  v,  Milhoan,  11  Kan.  *617;  Nesbit  v.  Hines,  17  Kan.  816; 
Fowler  v.  Young,  19  Kan.  160.)  And  because  said  motion  was  not 
made  in  time,  it  will  be  deemed  that  all  errors  occurring  during  the 
progress  of  the  trial  were  waived.  See  the  two  cases  last  dted,  and  Clay^ 
ton  V.  School-district,  20  Kan.  262.  Counsel  for  defendant  in  error 
say,  in  their  brief,  that  no  motion  for  a  new  trial  was  ever  in  &ct  filed 
in  the  case,  and  counsel  for  plaintiff  in  error,  who  filed  a  brief  in  reply^ 
does  not  say  that  there  was. 

2.  Upon  the  evidence  in  this  case  we  think  the  court  below  settled 
conclusively  by  its  general  finding  all  the  questions  now  raised  in  this 
court,  BxLd  setUed  them  in  &vor  of  the  defendant  and  against  the  plain- 
tiff. Winstead  v.  Standeford,  21  Kan.  270,  first  point  decided,  and 
cases  there  dted. 

8.  The  question  on  the  mortgage  we  also  think  is  settled.  Vickroy  v. 
.  Pratt,  7  Kan.  *238;  Brewster  v.  Madden,  15  Kan.  *249.  And  it  really 
makes  no  difference  whether  the  land  in  controversy,  at  the  time  it  was 
mortgaged,  bdonged  absolutely  to  the  Indians,  or  was  held  in  trust  by 
the  government  of  the  United  States  for  the  Indians.  In  either  case  the 
mortgagor  had  no  interest  in  the  land  at  the  time  he  mortgaged  it,  and 

therefore  the  mortgage  was  void. 
*484    *4.  As  to  any  remaining  questions,  see  Rettman  v.  Bichardson^ 
17  Kan.  413. 

Judgment  below  affirmed. 

(Ail  the  justices  concurring.) 


RoBEBT  MoRBOw  and  others  v.  Couin7  Coic'bs  ov  Salinb  Oo. 

January  Term,  1879. 

1.  Special  Questions:  Answers.    Where  special  questions  are  submitted 
to  a  Jury,  the  answers  returned  by  them  should  he  direct  and  positive.' 

8. :  Answer:  Oonstruotion.    Where,  to  a  question,  the  Jury  re- 
spond, ''We  don't  know,"  or  in  any  like  manner,  such  an  answer  is  tan- 

1 A  party  has  a  right,  in  a  Jury  trial,  to  have  answers  returned  to  specific  ques- 
tions as  to  material  facts,  and  a  deniSLl  of  this  right  is  error.  Bent  v.  Fhilricxc.  IS 
Kan.  190.  What  is  a  material  fact  is  a  question  for  the  conrt.  When  the  court 
has  decided  to  submit  a  question,  ordinarily  the  Jury  should  be  required  to  an- 
swer it  before  they  are  discharged.  A  failure  to  compel  an  answer  is  in  eifect  a 
withdrawal  of  the  question,  and  is  the  same  as  thougn  the  court  had  refused  to 
submit  it  in  the  first  instance.  Notwithstanding  a  refusal  to  submit  a  proper  ques- 
tion, or  a  failure  to  compel  an  answer  thereto,  If  the  answers  returned  to  the  other 
questions,  together  with  the  undisputed  facta  of  the  case,  compel  Just  such  a  gen- 
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tamonnt  to  a  simple  denial;  for  if»  fnnn  the  te8tiiD0iiy,.tlie  juiy  do  not 
know  whether  an  alleged  fact  exists,  it  follows  that  the  testimony  does 
not  show  that  it  exists,  and  therefore,  for  the  purposes  of  the  case,  it  does 
not  exist* 

t.  ■■■ :  XSffbot.    8uch  an  answer  operates  against  the  party  whose  case 

needs  the  support  of  the  alleged  ftM3t. 

4.  Fraud :  Findings :  Construotion  of  Oonspiraoy.  The  petition  alleg- 
ing that  certain  bonds  had  been  voted  by  the  county,  plaintiff  herein,  to 
aid  in  the  construction  of  a  certain  railroad,  and  had  been  placed  in  the 
hands  of  a  trustee  for  delivery  upon  certain  oonditions,  further  charged 
a  conspiracy  among  the  defendants,  the  trustee  being  one,  to  cheat  and 
defraud  the  plaintiff  out  of  the  bonds,  and  convert  them  to  their  own  use; 
Uiat,  in  pursuance  of  such  oonspiraoy,  the  trustee  delivered  the  bonds  to 
one  of  the  other  defendants  before  a  compliance  with  the  oonditions  of 
such  delivery,  and  that  the  defendants  sold  and  disposed  of  them  to  bona 
fide  liolders.  It  also  alleged,  generally,  a  conversion  of  the  bonds  by  the 
defendants.  A  general  verdict  was  returned  against  the  defendants.  In 
response  to  special  questions,  the  Jury  answered  that  there  was  a  conspi- 
racy between  certain  named  defendants  to  obtain  an  improper  and  prema* 
ture  delivery  of  the  bonds,  and,  as  to  other  of  the  defendants,  that  tliey 
'^donH  know"  whether  such  defendants  conspired  to  procure  such  deliv- 
ery. Held^  that  these  answers  were  equivalent  to  a  finding  that  said 
last-named  defendants  were  not  parties  to  such  conspiracy,  and  there- 

M85  fore  not  responsible  *for  the  premature  and  improper  delivery  of  the 
bonds;  and/ur^Aar  hdd  that,  upon  an  examination  of  the  testimony, — 
which,  so  far  as  it  connects  said  defendants  with  the  transaction,  was 
principally  in  deposition,  and  therefore  fully  open  to  review  in  this  court, — 
it  i9  clear  that  said  defendants  were  not  members  of  any  conspiracy  to 
cheat  and  defraud  the  county  out  of  the  bonds,  and  that  a  veniict  and 
Judgment  against  them  was  wrong. 

6.  Trustee :  Liability :  Duties.  A  trustee  is  not  an  insurer.  He  is  bound 
to  the  utmost  good  faith,  may  acquire  no  interest  adverse  to  the  trust,  and 
must  exercise  such  care  and  diligence,  in  respect  to  the  discharge  of  the 
trust,  as,  under  all  the  circumstances,  having  regard  to  the  magnitude  of 
the  trust  and  the  interests  involved  and  the  consequences  of  mistake, 
would  be  reasonable. 

6.  Journal  Entry:  Evidentoe.    Mere  evidence  is  not  properly  incorporated 

into  a  journal  entry,  and,  though  incorporated,  will  be  disregarded  in  this 
court. 

* 

7.  Oonspiraoy:  Evidence:  Statements  of  Defendants.    In  an  action 

against  several  defendants  charged  as  engaged  in  a  conspiracy  to  wrong 
tlie  plaintiff,  the  admissions  and  i^tatements  of  each  defendant  are  com- 
petent evidence  against  him,  whether  a;  ix>nspiracy  be  proved  or  not. 

8.  Jury:  Irregolaritiea.    Where,  after  the  case  has  been  submitted  to  the 

Juiy,  and  on  S^urday  night,  the  Jury  being  still  Unable  to  agree,  the  court 
adjourns  until  the  succeeding  Tuesday, —the  Judge  intending  to  be  absent 

era]  verdict  as  is  returned,  the  error  is  immaterial.  City  of  Wyandotte  v.  Gibson, 
95  Kan.  286.  Bee,  also.  Union  Pac.  Ry.  Co.  v.  Fray,  11  Pac.  Rep.  08.  The  failure 
of  a  Jury  to  answer  special  questions  presented  to  them,  for  the  reason,  as  expressed 
by  them,  that  the  evidence  is  conflicting,  and  they  cannot  answer,  is  generally 
equivalent  to  a  finding  that  the  facts  concerning  which  they  are  asked  to  m^e 
findings 'do  not  exist,  or  are  not  proved.'  Atchison.  T.  &  S.  F.  R.  Co.  v.  McCuid- 
Uss,  88  Kan;  866;  8.  C.  6  Pac.  Rep.  687^,  Kansas  Pac.  Ry.  Co.  v.  Peavey,  84  Kan. 
478;  a  C.  8  Pac.  Rep.  780.    See,  also,  Pannater  v.  State,  (Lid.)8  N.  £.  Rep.  882.  . 
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from  the  county  the  meanwhile, — and  directs  the  bailiff  to  keep  the  jury 
In  his  custody,  except  that  he  may  allow  them  to  separate  at  night  and 
for  meals,  and  then  admonishes  and  discharges  the  jury  until  Sunday 
morning,  and  on  Tuesday  morning  the  court  convenes  and  the  Jury  are 
all  present  and  return  their  verdict,  hdd,  that  such  proceedings  were 
irregular,  but  that  such  irregularity  would  not  in  a  civil  case  compel  a 
reversal,  by  this  court,  of  a  judgment  rendered  upon  the  verdict  without 
some  showing  of  misconduct  on  the  part  of  the  jury,  or  other  matter  of 
prejudice  to  the  rights  of  the  unsuccessful  party. 

9.  Verdict:  Oonolusiveness.  Where  the  general  verdict  &  against  all  the 
defendants,  and-aa  to  one  the  answers  to  the  special  questions  expressly 
affirm  his  membership  in  the  conspiracy,  and  as  to  anotiier  ore  silent  upon 
this  question,  held  that,  as  to  these  two  defendants,  the  case  comes  within 
the  general  rule  of  decision  in  this  court  as  to  the  conclusiveness  of  a  ver- 
diet  upon  all  questions  of  fact. 

Error  from  Ottawa  district  court. 

Action  commenced  in  the  district  court  of  Saline  county,  January  22, 
1875,  by  the  board  of  county  commissioners  of  the  county  of 
*486  Saline  against  Robert  Morrow,  Abram  Cut*ler,  G.  W.  E.  Griffith, 
Asa  Richardson,  John  W.  McMillan,  Jeremiah  G.  Mohler,  John 
K.  Rankin,  Andrew  Terry,  William  A.  Simpson,  the  Lawrence  Savings 
Bank,  and  the  Republican,  Salina  &  Arkansas  Valley  Railway  Company, 
for  the  alleged  conversion  of  certain  bonds  by  said  Saline  county,  issued 
to  the  railway  company  aforesaid.  A  change  of  venue  was  had,  and  the 
case  taken  to  Ottawa  county,  where  the  action  was  tried  at  the  May  term, 
1876,  of  the  district  court,  and  a  general  verdict  rendered  for  the  plain- 
tiif  and  against  the  defendants,  to-wit,  Robert  Morrow,  Abram  Cutler, 
JohnW.  McMillan,  Jeremiah  G.  Mohler,  John  K.  Rankin,  Andrew  Terry, 
and  William  A.  Simpson;  the  jury  assessing  plaintiff's  damages  at  the 
sum  of  $60,616.  The  jury  also  made  special  findings  of  &ct,  upon 
which  the  above-named  defendants  (Abram  Cutler  excepted)  moved  the 
court  for  judgment  in  their  favor,  which  was  denied.  Judgment  was  ac- 
cordingly rendered  upon  the  verdict. 

S.  0.  Thacher^  for  plaintifis  in  error  William  A.  Simpson  and  J.  W. 
McMillan. 

Samud  A.  RiggSy  for  plaintiffs  in  error  John  E.  RankiUi  Robert  Mor^ 
row,  and  Andrew  Terry. 

McClure  &  Humphrey ^  for  plaintiff  in  error  J.  G.  Mohler, 

Clough  &  Wheats  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  commenced  in  the  district  court  of 
Saline  county,  by  the  county  commissioners  of  that  county,  to  recover 
for  the  conversion  of  certain  bonds  of  that  county.  The  petition  charges 
a  conspiracy  on  the  part  of  the  defendants.  A  change  of  venue  was  had, 
and  the  case  taken  to  Ottawa  county,  wher6,  after  a  protracted  trial,  judg- 
ment was  rendered  in  favor  of  the  plaintiff,  and  against  certain  of 
*487  the  *defendants,  for  $60,616.  To  reverse  Sfud  judgment  against 
them,  the  plaintiffs  in  error,  Robert  Morrow,  John  W.  McMillan, 
John  K.  Rankin,  Andrew  Terry,  J.  G.  Mohler,  and  William  A.  Simp- 
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BOD,  have  institnted  tbis  proceeding  in  error.  We  have  given  this  case  . 
avery carefti]  and  thorongh  examination,  for  three  reasons:  (1)  The  rec- 
ord is  very  voluminous,  amounting  to  nearly  600  pages  of  closely-printed 
matter,  and  only  by  carefttl  examination  could  all  the  facts  developed  in 
the  trial  receive  due  consideration;  (2)  the  amount  involved  is  large;  and 
(8)  chiefly  because  it  presents  a  case  altogether  too  common  in  the  his- 
tory of  such  matters,  in  which  a  county,  acting  in  good  faith  and  with 
an  honest  desire  to  aid  in  a  railroad  enterprise,  suddenly  awakes  to  a  re- 
alization of  the  fiact  that  its  bonds  have  passed  beyond  its  control,  and 
into  the  bands  of  innocent  holders,  without  a  compliance  with  the  con- 
ditions upon  which  those  bonds  were  voted,  and  without  a  receipt  of  the 
consideration  for  which  its  tax-payers  voluntarily  assumed  an  onerous 
burden  of  taxation.  It  is,  in  such  cases,  a  oheerfcd  duty  for  the  courts 
to  reach  out  lhe8troiq;est  hand  after  the  guilty  perpetrators  of  such  wrong. 
It  is  no  less  a  duty,  and^a  duty  resting  with  the  largest  burden  upon  this 
court,  to  see  that  the  eager  hand  of  anxious  justice  shall  touch  no  one  in- 
nocent of  the  wrong.  That  a  wrong  was  done  to  the  plaintiff  no  one  in 
this  case  questions;  but  the  various  counsel  strenuously  assert  that  their 
respective  clients  are  innocent.  No  one  will  dispute  the  fundamental 
proposition  which  underlies  the  claims  of  these  plaintiffs  in  error,  which 
is  that  the  mere  fact  that  the  guilty  parties  have  used  these  plaintiffs  in 
error  to  make  profitable  unto  themsdves  the  wrong  does  not  necessarily 
make  such  plaintifib  guilty  of  the  wrong,  or  responsible  to  the  county  for 
the  injuries  received  thereby.  A  party  who  purchases  stolen  property 
from  a  thief  is  guilty  of  no  wrong  if  he  were  ignorant  of  the  larceny,  and 
purchased  in  good  faith,  in  the  ordinary  course  of  business,  and  without 

notice  of  any  iiacts  calculated  to  arouse  suspicion  or  put  him  upon 
*488    inquiry.     On  the  other  hand,  it  is  equally  true  that  he  who  "^is 

so  destitute  of  moral  sense  as  to  knowingly  assist  a  thief  in  the 
disposal  of  his  stolen  property  is  seldom  so  impressed  with  the  solemnity 
of  an  oath  as  to  be  unwilling  to  testify  to  his  entire  ignorance  and  inno- 
cence, and  also  true  that  the  fact  of  his  guilty  knowledge  is  one  of  the 
most  difficult  things  to  establish  by  evidence;  atid  often  it  is  only  shown 
by  a  series  of  minute,  and,  each  by  itself  considered,  apparently  trifling 
and  immaterial,  facts.  And  while  this  is  true  where  the  transaction  is 
one  of  open,  bald  larceny,  it  is  still  more  true  where  the  principal  ac- 
complishes his  wrongs  not  by  direct  and  wrongful  taking,  but  under  sem- 
blance of  law  and  right, — ^by  trick,  overreaching,  and  fraud.  In  such 
case,  the  evidences  of  guilty  participation  are  often  most  difficult  of  de- 
tection. The  Une  which  separates  the  guilty  from  the  innocent  assistant 
in  the  wrong  is  often  exceedingly  bard  to  trace. 

With  these  preliminary  suggestions,  let  us  proceed  to  a  consideration 
(tf  the  &ctsin  the  ease,' and  the  foUowin^  are  undisputed:  In  1871,  a 
corporation  was  in  existenoe,  known  as  the  Republican,  SaHna  &  Arkan^ 
sag  Valley  Railway  Company,  organized  for  the  purpose  of  constructing 
a  lailread  from  Concordia  on  the  north,  through  Saline  county,  south  to 
the  Arkansas  river.     September  18, 1871,  it  submitted  a  proposition  to 
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Saline  county  far  a  mibflcription  of  $150,000.    Such  proportion,  known 
as  the  second  proposition,  contained,  among  other  things,  these  provis- 


ions: 


The  Republican,  Salina  A  Arkansas  Valley  Railway  Company  propose 
to  the  county  of  Saline  as  follows:  To  build,  equip,  and  operate  a  iirst- 
dass  railroad,  with  a  gauge  common  to  the  lailroads  of  the  state,  from 
the  town  of  Concordia,  in  the  Republican  valley,  via  the  counties  of 
Cloud,  Ottawa,  Saline,  and  MoPherson,  in  a  southerly  direction,  passing 
through  the  city  of  Salina* 

^In  consideration  of  the  above-named  proposal,  the  county  of  Saline, 
one  of  the  counties  named,  agrees  to  subscribe  one  hundred  and  fifty 
thousand  dollars  to  the  capital  stock  of  said  company,  and  to  issue,  in 
payment  therefor,  bonds  of  said  county  to  that  amount,  payable 
*489  in  thirty  years  after  date,  and  '^'bearing  interest  at  the  rate  of 
seven  per  cent,  per  annum,  payable  semi-annually;  principal  and 
the  interest  payable  in  the  city  of  New  York. 

''If,  at  an  election  to  be  held  in  said  county  of  Saline  to  determine  the 
question  of  such  subscription  and  the  disposal  of  the  stock  so  to  be  sub- 
scribed upon  the  terms  set  forth  in  this  proposal,  a  majority  of  all  the 
votes*  cast  at  such  election  shall  be  found  to  be  in  favor  of  such  subscrip- 
tion and  such  disposal,  then  such  subscription  shall  be  made  in  the 
manner  prescribed  by  law,  and  bonds- to  the  amount  of  such  subscription 
shall  be  prepared  and  delivered  to  such  persons  as  the  county  commis- 
sioners and  said  railway  company  shall  agree  upon  as  trustee. 

''Said  bonds  to  be  held  by  said  trustee  until  said  line  of  road  is  com- 
pleted, as  follows:  Wfien  said  company  have  graded  the  road  and  pui  in  the 
proper  masonry  through  the  county  of  Saiine^  then  it  shall  be  the  dnty  of 
said  trustee,  when  said  work  is  thus  completed  as  stipulated,  to  pay  and 
deliver  to  said  railway,  or  their  assigns,  en  the  ceriificaie  of  governor  of  the 
Btaie  of  such  completion^  the  sum  of  fifty  thousand  dollars  of  such  bonds,  so  held, 
cutting  off  the  interest-bearing  coupons  to  the  date  fixed  tn  the  certificate 
of  said  governor  of  the  staiCf  showing  when  said  grading  and  masonry  toere 
completed  from  the  county  line  to  the  toion  of  Salvna;  and  said  interest-beal^ 
ing  coupons,  when  so  cut  off,  shall  be  delivered  to  the  county  treasurer 
of  the  county  of  Saline  for  the  disposal  of  the  county.  And  when  said 
company  shaU  have  put  down  the  ties,  built  the  bridges,  put  on  the 
rails,  and  have  so  completed  the  road  that  it  can  be  operated  from  the 
south  boundar}''  line  of  the  county  to  the  town  of  Salina,  then  said  trus- 
tee shall  deliver  to  said  railway  company,  or  its  assigns,  when  thus  due, 
the  further  amount  of  fifty  thousand  dollars  of  such  bonds,  and  the  re- 
maining sum  of  fifty  thousand  dollars,  to  be  delivered  to  said  company, 
or  its  assigns,  on  tbd  completion  and  operation  of  the  road  through  the 
said  county  of  Saline.  But  no  bonds  issued  to  said  company  sliaU  drav 
any  interest  prior  to  the  date  fixed  in  the  certificate  of  flie  governor 
determinii^  that  said  road  has  been  properly  graded,  and  the  masonry 
completed,  to  the  town  of  Salina,  which  date,  thus  fixed,  shall  be  the 
date  of  accruing  interest  on  the  bonds^  and  if  the  railway  company  deem 
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it  best  to  bnild  from  the  town  of  Salina  to  the  northern  boundary  of  the 
conntyi  rather  than  to  or  from  the  southern  boundary  first,  then 
^490  this  proposition  shall  be  so  construed  that  the  said  "^eompany  may 
build  from  Salina  north  or  south,  or  to  Salina  from  north  boun'cl- 
ary  or  the  south  boundary,  as  deemed  best  by  said  company,  and  the 
payments  shall  fall  due  in  the  same  manner  as  if  said  road  had  been 
built  from  the  southern  boundary  of  the  county. 

^'CertificateB  of  stock  in  the  capital  stock  of  said  company  shall  be  is- 
sued by  said  company  to  said  county  of  Saline  at  the  time  specified  for 
payments  of  the  several  installments  of  bonds  by  said  company."* 

The  proposition  was  submitted  to  a  popular  vote,  October  24,  1871, 
and  carried.  After  this  vote,  the  matter  seemed  to  vest  in  abeyance  un- 
til the  spring  of  1878 ,  when  Abram  Cutler  appeared  on  the  scene*  March 
15, 1873,  he  entered  into  a  contract  with  said  railway  company  to  con- 
stract  that  portion  of  its  road  running  through  Saline  county.  As  part 
payment,  he  was  to  receive  the  bonds  of  Saline  county,  the  same  to  be 
delivered  to  him  at  the  times  and  in  the  manner  specified  in  the  propo- 
sition of  the  company  to  the  county.  March  18,  1878,  the  company 
signified  to  the  county  that  it  was  ready  to  proceed  with  the  building  of 
the  road,  and  on  the  19th  the  county  commissioners  passed  a  resolution 
directing  its  chairman  to  make  the  subscription,  directing,  also,  the 
preparation  of  the  bonds,  and  their  delivery  to  Winslow,  Lanier  A  Co., 
bankers  of  New  York  city,  the  trustee  agreed  upon  by  all  parties,  such 
delivery  to  be  accompanied  by  a  copy  of  the  proposition,  and  of  the  pro- 
ceedings of  the  county  board.  In  pursuance  of  this  resolution  the  sub- 
scription was  made.  On  the  twenty-ninth  of  March  the  commissioners 
met  in  special  session,  and  passed  a  resolution  directing  that  no  bonds 
should  be  delivered  to  the  trustee  until  the  company  had  given  to  the 
county  a  bond  in  the  sum  of  $160,000,  conditioned  for  its  performance 
of  the  terms  of  the  proposition.  On  April  1st,  only  the  third  day  there- 
after, the  commissioners  again  met,  and  made  an  order  expunging  its 
resolution  of  March  29th,  and  in  lieu  thereof  approved  a  contract  be- 
tween the  company  and  the  county,  whereby  the  former  agreed  to  com- 
ply with  ihe  terms  of  the  proposition  in  regard  to  building, 
^491  equipping,  and  operating  a  railroad  through  Ssdine  county,  '^'and 
elected  to  build  and  equip  that  part  of  the  road  lying  south  of 
the  city  of  Salina  before  commencing  the  grading  on  the  line  north  of 
Salina.  The  bonds,  150  in  number,  of  the  amount  of  $1 ,000  each ,  fully 
executed,  were  thereafter  taken  to  New  York  by  the  chairman  and  de- 
livered to  Winslow,  Lanier  &  Co.  The  latter,  however,  refused  to  ac- 
cept the  trust,  and  merely  received  the  bonds  as  an  accommodation  until 
the  parlies  in  interest  could  agree  upon  a  new  trustee.  June  11,  1873, 
there  appears  of  record  in  the  proceedings  of  the  county  commissioners 
these  resolutions  and  orders: 

"Sauna,  Kan.,  June  11,  1878. 

**  Members  all  present,  as  yesterday.  It  was  resolved  that  whereas,  on 
the  twenty-first  day  of  March,  A.  D.  1873,  one  hundred  and  fifty  (160) 
bondfly  of  the  denomination  of  one  thousand  (1,000)  dollars  each,  were 
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isfstted  by' the  county  of  Saline,  Sjmsas,  in  aid  of  the  Republican, fiaUna 
&  Arkansas  VaUey  Railway  Coifipany;  and  whereas,  by  an  order  of  the 
board  of  said  county  commissioners  of  Saline  county,  said  bonds  were 
placed  on  deposit  with  Messrs«  Winslow,  Ijanier  &  Co.,  bankers  in  New 
York  dty,  as  trustees;  and  whereas,  the  said  Winslow,  Lanier  &  Co., 
bankers  as  aforesaid,  have  refused  to  accept  said  bonds  and  act  as  such 
trustees: 

^^It  is  hereby  ordered  that  the  Lawrence  Savings  Bank,  of  Lawrence, 
Kansas,  whereof  Andrew  Terry  is  president,  Charles  Robinson  vice-pres- 
ident, and  John  K*  Rankin  cashier,  be,  and  is  hereby,  appointed  trustee 
for  said  bonds,  to  keep  the  same  safely  and  to  deliver  the  same  in  ac- 
cordance with  the  terms  of  the  proposition  upon  which  said  bonds  were 
voted  for,  on  the  twenty-fourth  day  of  October,  A.  D.  1871,  a  copy  of 
which  accompanies  the  bonds,  and  also  in  accordance  with  the  agree- 
ment and  election  of  the  said  party  of  the  second  part,  under  the  said 
proposition,  which  is  as  follows,  to-wit:  'To  first  build  and  equip  that 
part  of  the  said  line  of  road  lying  south  of  the  city  of  Salina  before  com- 
mencing the  grading  on  the  line  north  of  Salina.' 

''And  it  is  further  ordered  that  Abram  Cutler  &  Co.,  and  Commissions 
H.  F.  WooUey,  be  required  to  ^ive  their  respective  orders  on  Messrs. 
Winslow,  Lanier  &  Co.  in  favor  of  said  Lawrence  Savings  Bank  as 
trustee  for  the  said  one  hundred  and  fifty  (160)  bonds  as  aforesaid,  (the 

said  orders  having  been  approved  by  Abram  Cutler,  assignee.) 
*492  *"And  be  it  farther  ordered,  in  the  following  words,  to-wit: 
Having  this  day  passed  over,  viewed,  and  inspected  the  grading 
and  masonry  of  the  Republican,  Salina  &  Arkansas  Valley  Railway, 
through  the  county  of  Saline,  from  the  south  county  line  to  the  city  of 
Salina,  therefore,  ^^Resolved,  In  our  opinion,  the  same  is  graded,  and 
the  proper  masonry  is  put  in  on  said  line  of  railway,  in  accordance  with 
the  meaning  and  true  intent  of  the  second  proposition  submitted  to  and 
voted  upon  by  the  people  of  Saline  county  on  the  twenty-fourth  day  of 
October,  A.  D.  1871. 

''Board  adjourned. 
[l.  s.]  ^D.  Bebbb,  County  Clerk." 

And  on  the  same  day  the  chairman  wrote  an  order,  concurred  in  by 
Cutler,  to  Winslow,  Lanier  &  Co.,  to  deliver  the  bondiB  to  the  Lawr^ice 
Savings  Bank.  The  bonds  were  obtained  from  Winslow,  Lanier  &  Co. 
by  Andrew  Terry,  the  president  of  the  savings  bank;  $100,000  of  them 
left  on  deposit  in  New  York  city,  and  the  remaining  $50,000  brought  to 
Lawrence  and  left  with  the  savings  baxik  there.  A  formal  acceptance  of 
thts  trust  was  executed,  on  behalf  of  the  bankv  by  one  Charles  S.  Tread- 
way,  assistant  cashier.  No  date  appears  to  this  acceptance,  and  it  is  not 
dear  from  the  testimony  when  the  bonds  were  obtained  from  Winslow, 
Lanier  &  Co., — whether  before  or  after  the  date  of  the  resolution  above 
named.  On  the  twenty-third  of  June,  1873,  the  $50,000  of  bonds  were 
registe^ecl  in  the  auditor's  office  at  Topdsa.  With  the  auditor  was  tiled 
a,  certificate  of  the  governor,  and  indocsement  of  i^ie  attorney  generaL 
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It  would  appear  pro'bable  from  the  testimony  that  these  bonds  were  not 
r^postered  daring  ordinary  business  hours,  and  also  that  the  attorney 
general  did  not  write  his  indorsement  on  the  certificate  until  after  the 
bonds  had  in  fact  been  registered;  but  it  is  unquestionable  that  the  cer- 
tificate of  the  governor  was  obtained  at  about  the  day  of  its  date,  and 
the  indorsement  of  the  attorney  general  made  within  a  day  or  so  of  the 
r^istration.     Such  certificate  and  indorsement  are  in  these  words: 

^Whereas,  by  the  terms  of  a  proposition  voted  upon  by  the  legal  voters 
of  Saline  county^  Kansas,  on  the  twenty-fourth  day  of  October, 
*493  1871,  a  copy  of  which  is  hereto  attached,  that  the  '''governor  of 
the  state  of  Kansas,  upon  conditions  therein  named,  shall  issue 
this  certificate;  and  whereas,  it  has  been  made  to  appear  by  the  affidsr 
vit  of  A,  D.  Searl,  H.  W.  Jameson,  H.  0.  Jones,  Wm.  Armstrong,  and 
C.  W.  Wiley,  now  on  file  with  me,  and  by  a  certificate  of  the  county 
attorney  of  Saline  county,  Kansas,  and  a  letter  from  S.  M.  Palmer,  a 
county  commissioner  of  said  county  of  Saline,  that  the  Republican,  Sa- 
lina  &  Arkansas  Valley.  Railway  Company  did  have  said  railway  graded, 
and  the  proper  masonry  put  in,  through  the  county  of  Salijie,  Kansas, 
from  thp  town  of  Salina.to  the  county  line  of  Saline  county,. Elansas,  on 
the  nineteenth  day  of  May,  1878,  in  conformity  to  the  terms  of  the  prop- 
osition above  referred  to : 

^^Now,  therefore,  I,  Thomas  A.  Osbom,  governor  of  the  state  of  Kan- 
sas, on  the  infornnation  above  cited,  do  hereby  certify  that  the  said  Re- 
publican, Salina  &  Arkansas  Valley  Railway  Company  did  have  tbe  said 
railway  graded,  and  the  proper  masonry  put  in,  on  the  nineteenth  day 
of  May,  1873,  through  the  county  of  Saline  from  the  town  of  Salina,  Sa- 
line county,  Kansas,  to  the  county  line  of  said  county,  in  conformity  to 
the  terms  of  the  proposition,  a  certified  copy  of  which  is  hereto  attached. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
caused  the  great  seal  of  state  to  be  attached,  at  Topeka,  this  fourth  day 
of  June,  A.  D.  1878,  and  this  tenth  year  of  the  state. 

^XPOMAS  A.  OSBORN. 

^By  the  Clovemor: 
[l.  s.]  ^  W.  H.  Smallwood,  Secretary  of  State. 

'^The  bonds  within  described  are  entitled  to  registration. 
^Topeka.  A.  L.  Wiluaics.  Attorney  Qeneral." 

On  June  24th  the  bonds  were  delivered  to  Robert  Morrow  under  an 
order  from  Cutler,  the  contractor,  of  date  April  15, 1878.  At  least,  that 
is  the  date  of  the  receipt  to  the  bank  therefor,  and  the  date  of  the  actual 
delivery,  as  the  jury  find,  though  the  testimony  of  the  derk  of  the  au- 
ditor is  to  the  efiect  that  Cutler  and  Morrow  presented  the  bonds  for 
registrationu  Of  these  bonds,  six  passed  into  the  poss^ion  of  defend- 
ant Mohler,  being  left  by  Morrow  in  the  savings  bank  for  him.  Forty- 
four  passed  from  Morrow  into  the  possession  of  defendant  McMil- 
*494  Ian.  McMillan  transferred  "'thirty  of  these  to  defendant  Richardson, 
twelve  to  def^dant  Rankin,  and  two  back  to  Morrow.  On  June 
26, 1873,  the  county  commissionerB,  having  heard  of  the  registratioii  and 
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delivery  of  iheae  bonds,  met,  and  passed  a  resolutioa  denoundng  such 
delivery  as  a  wrong  upon  the  county,  and  directing  the  county  attorney 
to  institute  legal  proceedings  against  the  bank;  also  directing  the  chair- 
man to  telegraph  to  the  presidents  of  certain  boards  of  stock  exchange 
that  the  bonds  had  been  obtained  by  fraud,  and  that  their  payment  would 
be  resisted.  And  tel^rams  were  accordingly  sent  to  such  parties,  giv- 
ing that  notice.    Tlie  following  is  a  copy  of  one: 

«' Sauna,  Kan.,  June  27,  1878. 
''  To  (he  Preridmt  of  StoA  Exchange^  BosUm,  Mem.:    Fifty  thousand  dol- 
lars Saline  county  ndlway  bonds  were  wrongftilly  obtained.     Payment 
will  be  contested.  H.  F.  Woollbv,  Chairman  Board  Co.'  Com.* 

Several  meetings  of  the  board  were  had  on  succeeding  days,  and  many 
resolutions  concerning  the  bonds  considered,  and  some  passed.  On 
July  17th  following,  this  tel^ram  was  sent  to  the  various  parties  to 
whom  the  former  t^^ram  had  been  sent,  and  also  to  the  savings  bank: 

"Sauna,  Kan.,  July  17,  1878. 

^To  OkB  Preddent  of  the  Board  of  StoA  Exchange,  BoeUm,  Mass.:  Our 
telegram  of  June  27,  1873,  having  reference  to  fifty  thousand  dollars 
Saline  county  bonds,  issued  to  aid  in  constructing  the  Bepublican,  Sa- 
Una  &  Arkansas  VaUey  Railway,  is  hereby  withdrawn.  By  order  of 
board  of  county  commissioners.  H.  F.  Woolley, 

"Chairman  Board  Co.  Com.,  Saline  Co.,  Kan.** 

This  action  grew  out  of  these  matters.  On  July  8,  1873,  the  follow- 
ing proposition  was  made  to  the  county: 

"7b  ^  Hon,  Board  of  Oownty  (hnvmisrionersy  SaKne  Cb.,  Kansas — Gen- 
tlemen: On  behalf  of  the  Lawrence  Savings  Bank,  as  also  on  behalf  of 
Robert  Morrow  and  the  holders  of  the  bonds  of  Saline  county,  Kansas, 
issued  in  aid  of  the  Republican,  Salina  &  Arkansas  Valley  Railway,  I 

request  a  retraction  or  withdrawal  of  the  tei^^m  of  tiie  chairman 
*495    of  the  board  of  county  commissioners,  Saline  county,  Kansas,  *and 

David  Beebe,  county  derk.  Saline  county,  Kansas,  to  the  pres- 
ident of  the  stock  exchanges  of  New  York,  Philadelphia,  Boston,  Chi- 
cago, St.  Louis,  and  Kansas  City,  discrediting  $50,000  of  Saline  county 
bonds.  And  I  also  offer  and  propose,  in  behalf  of  said  savings  bank 
and  Robert  Morrow,  to  the  county  of  Saline,  Kansas,  through  its  board 
of  county  commissioniBrs,  as  follows:  To  give  a  good,  sufficient,  and 
legal  bond  in  the  penal  sum  of  $100,000,  conditioned  to  save  Saline 
county,  Kansas,  harmless  from  any  damages  by  reason  of  the  delivery 
of  the  $50,000  in  Saline  county  bonds,  should  the  said  county  be  in 
anywise  damaged  by  reason  of  any  premature  delivery  of  said  bonds. 

«W.  W..NBVIBON. 

'^  Atty.  for  Lawrence  Sav'gs  Bank  and  Robert  Morrow  et  ai. 
"^ Salina,  Kan.,  Jvly  8,  1878. "^ 

On  July  15th  this  proposition  was  accepted  by  the  commissioners. 
On  July  16th  the  following  bond  was  executedc 
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''Enow  all  men  by  these  presents  that  we,  the  Ijawrenoe  Savings  Banlc, 
of  Lawrence,  Kansas,  as  principal,  and  Robert  Morrow  and  J.  W.  Mc- 
Millan and  W.  A.  Simpson,  of  Lawrence,  Kansas,  as  sureties,  are  held 
and  firmly  bound  unto  the  board  of  county  commissioners  of  the  county 
of  Saline,  in  the  state  of  Kansas,  in  the  penal  sum  of  one  hundred  thousand 
dollars,  to  the  payment  of  which,  well  and  truly  to  be  made,  we  do 
hereby  bind  ourselves  and  each  of  us,  our  heirs,  executors,  and  adminis- 
trators, firmly  by  these  presents. 

'*  Witness  our  hands,  at  Lawrence,  in  the  county  of  DoUglas  and  state 
of  Kansas,  this,  the  sixteenth  day  of  July,  A.  D.  1873. 

"The  condition  of  this  obligation  is  such  that  whereas,  the  said  Law- 
rence Savings  Bank  was  heretofore  bhosen,  by  the  board  of  county  com- 
missioners  of  said  county  of  Saline  and  the  Republican,  Salina  &  Ar- 
kansas Valley  Railway  Company,  trustee  to  receive,  hold,  and  deliver 
certain  bonds  of  said  Saline  county  issued  to  aid  in  the  construction  of 
said  railway;  and  whereas,  the  sum  of  fifty  thousand  dollars  of  said  bonds 
has  been  ddivered  by  said  Lawrence  Saving  Bank,  trustee  as  aforesaid, 
to  the  assignee  of  said  railway  company:  Now,  therefot^,  if  the  said 
Lawrence  Savings  Bank  shall  save  the  said  Saline  county  harmless  from 
all  damage  or  loss  by  reason  of  the  said  delivery  of  said  bum  of  fifty 
thousand  dollars  in  bonds  as  aforesaid,  in  case  the  same  shall  be  adjudged 
to  have  been  prematurely  delivered,  or  delivered  in  violation  of 
*496  the  trust  of  said  Lawrence  Savings  Bank^  and  "'shall  deliver  into 
the  possession  of  the  state  treasurer  of  the  state  of  Kansas,  upon 
&e  order  of  the  chairman  of  said  county  board ,  the  one  hundred  thousand 
dollars  in  bonds  of  said  county  still  remaining  in  the  hands  of  aaid  sav- 
ings bank  as  trustee,  then  this  obligation  shdl  be  void;  otherwise  shall 
be  and  remain  in  full  force  and  efiect. 

'^Lawbencb  Savings  Bake. 
^By  John  K.  Rankin,  Cash.  Lawrence  Savings  Bank. 

*'R0BEBT  MOBROW, 
«*J.  W.  McMlLLAH. 

"W.  A.  Simpson.'' 

Thereupon,  on  July  17th,  the  board  of  county  commissioners  met, 
and  passed  these  resolutions: 

*' Whereas,  on  the  fifteenth  day  of  July,  A.  D.  1878,  it  was  ordered  by 
the  board  of  county  commissioners  as  follows: 

«*  Sauna,  Kan.  July  16, 1878. 

'^'Ordered,  by  the  board  of  county  commissioners  of  Saline  county, 
Kansas,  that  upon  the  filing  with  the  county  cleric  of  said  county,  and 
the  acceptance  of  the  same  by  the  board  of  county  commissioners,  by 
the  Lawrence  Savings  Bank,  of  a  good  and  sufficient  bond  in  the  penal 
sum  of  one  hundred  thousand  dolkrs  ($100,000)  conditioned  .to  save  Sa- 
line county,  Kansas,  harmless  from  any  damage  by  -reason  of  any  pre- 
matare  ddivery  of  iSaline  county  railway  boi^ds  to  AAtean  Cutler,  or  his 
assiKDB,  by  said  Lawrence  i$avin^  Bank,  also  condiCioned  llifit'the  LaW« 
renoe  Savings  Bank  sutreJod^  the  ane^  hundred  ttiou^ndde)lai^'($106^,J 
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000)  railway  bonds  now  in  their  posseesion  to  the  state  treasurer;  that 
the  chairman  of  the  board  of  county  commissioners  is  hereby  instructed 
to  telegraph  to  the  presidents  of  the  stock  exchanges  of  New  York  city, 
Boston,  Philadelphia,  Chicago,  St.  Louis,  and  Kansas  City,  Missouri, 
withdrawing  the  tel^ram  of  June  27,  1873,  having  reference  to  Saline 
county  bonds  issued  in  aid  of  the  Republican,  Salina  &  Arkansas  Valley 
Railway  Company.' 

"Whereas  on  the  seventeenth  day  of  July,  A«  D.  1873,  the  Lawrence 
Savings  Bank  presented  to  the  board  of  county  commissioners  of  Saline 
county,  for  its  acceptance,  a  bond  for  the  sum  of  $100,000,  and  condi- 
tioned as  set  forth  in  the  foregoing  order  of  July  15,  1873,  which  bond 
was  in  foil  compliance  with  the  conditions  of  the  order  above  mentioned, 
and  which  said  bond  was  filed  by  the  county  clerk,  and»  upon  motion  of 
S.  M.  Palmer,  seconded  by  H.  F.  Woolley,  was  duly  accepted  by  the 
board  as  being  in  full  compliance  and  conformity  with  the  conditions  of 
said  order: 

"Therefore  ordered,  that  the  chairman  of  the  board  of  county  com.* 
missioners  of  said  county  of  Saline  be,  and  he  is  hereby,  ordered  to  forth- 
with telegraph  to  the  presidents  of  the  stock  exchanges  of  New  York, 
Philadelphia,  Boston,  Chicago,  St.  Louis,  and  Kansas  City,  notifying 
said  8tock  exchanges,  or  the  presid^its  thereof,  that  the  said 
*497  county  of  *Saline,  by  an  order  of  the  board  of  county  commis- 
sioners of  said  county,  do  withdraw  their  tel^rams  sent  to 
several  boards  of  exchat:ige  on  the  twenty-seventh  day  of  June,  A.  D. 
1873,  having  reference  to  $50,000  of  Saline  county  bonds  issued  to  aid 
in  the  construction  of  the  R.,  S.  &  A.  V.  R.  W." 

Nothing  further  seems  to  have  been  done  by  the  county  until  January, 
1875,  and  then,  on  January  22d,  this  action  was  comm^enced.  The 
amended  petition  sets  forth  in  detail  the  various  transactions  which  led 
to  the  issue  and  the  placing  of  the  bonds. In  the  hands  of  the  savings 
bank  as  trustee;  the  non-completion  of  the  railroad,  or  of  auy  such  por- 
tion thereof  as  would  entitle  the  company  to  any  of  the  bonds;  alleges 
a  conspiracy  on  the  part  of  the  .defendants  to  cheat  and  defraud  tiie 
pJaintiff  out  pf  these  bonds,  and  a  conversion  of  such  bonds  by  them. 
After  a  protracted  trid,  the  jtrry  returned  a  general  verdict  in  favor  of 
the. plaintiff,  now  defendant  in  error,  and  against  Abram  Cutler  and 
such  other  defendants  asare  now  plain  tifiis  in  error.  In  addition  to  this 
general  verdict  they  also  answered  certain  questionci  oi  fact  submitted  to 
theiuv  <  So  far  as  those  submitted  at  the  instance  of  the  plaintiff  are 
Qoncemed,  the  answers  simply  stated  that,  the  bonds  had. been  prema- 
turely delivered^  and  showed  such  non-compliance  with  the  terms  of  .the 
proposition  by  Cutler  and  the  railroad^  company  as  made  it  dear  that 
the  bonds  were  wrongfully  delivered.  The  record  shows,  as  to  the  de- 
fendants' questions,  the  rulings  of  the  court  thereon,  and  the  answers 
thereto,  as  follows : 

^'If  the  jury  ^d  for  the  pldntiff,  against  any  of  (he  defendants  except 
Ahr$m  Cutler  and  the  Republican,  Salina  &  Arkansas  Valley  >  Railway 
Coiapiuiy»  then  (hey  will  answer,  the  foUowii%  qnestionSt    If  they  find 
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for  Ae  IdefeiiiaiKKtSf  'except,  as^  a&reBaid,  tbe  .questions  'need  not'  b6  sa^ 
swered:  -'•'    '.''"    ■   .■-   -.i/'i  ■••'•■.    *..•.( 

'^(1)  Did  &e  defendaiit  J6hn  K.  Rankin  deliver  fo'B^bertiMdnt)W, 
defendant^  the*  fifty  bonds  of  Saline  cpanty  {mentioned  in  plaintiff 'ff  pi»^. 
tition]  on  the  twenty-fourth  day  of  June,  1873?    Ted.'.  ^        •     "^  * '  '•^'^■' 

^(2y  Had  said  John  IL  Sankin,  at  tiie  time  of  such  dUi^eiy,  any 

knowledge  that  the  railrbad  had  not  been  s^ded  and  the  proper 

*498     masonry,  put  in  through  the  county  of  Saline,  pursu'*'ant  to  the 

proposition  voted  upon  and  acioepted  by  the  boa^ofSalineoounty , 

as  set  forth  in  the  plaibtiff^a  petition?    Not  that  we  ^3X>w.         r 

^{S)  If  the  last  above  question  is  answered  in  the  affirmative,  then  the 
jury  ^rill  state  when  and  how  said  Rankin  obtained  such  knowledge,  and 
who  communicated,  the  same  to  said  Rankin.      .. 

''(4)  Did  said  Rankin  act  negligently  in  the  delivery  of  said  bonds- to 
RobertMorrow?    Uov  '     '  ! 

''  (5)  If  the  last  aboye  question  is  answN^d  in  the  affirmativje,  then  iOie 
joiy  will  state  in  what  such  n^Bgence  confflsAed.  ■  '    '  '^•• 

"(5i)  Did  the  said  defendant  John  K.  Rankin,  before  ddivering  said 
bonds,  submit  the  question  of  the  legality  and  propriety  of  such  delivery 
to  proper  and  competent  Ic^  coui^elj  atid  did  he  follow  and  act  upon 
the  advice  of  such  counsel  in  making  sudi  delivery,  and  did  he  then  be- 
lieve such  delivery  to  be  l^al  and  proper?    He  did. 

''(6)  Did  tiie.  defendant  John  K.  Baukin  have  any  pecuniary  interest 
in  tiie  delivery  of  said  bonds  to  the. defendant  Robert  Mom>w?  Not 
that  we  know  of  .  . 

'^(7)  If  the  above  sixth  interrogatory  be  answered  in  the  affirmative, 
then  the  jury  wiU  state  how  said  Rankin  was  interested  in  such,  delivery, 
and  the  extent,  value,  BJOfi  amount  of  such  interest. 

"(8)  Did  the  governor  of  the  state,  prior  to  the  delivery  of  said  fifty 
bonds  by  'said  Rankin  to  said  Morrow,  certify  that  the  Republican, 
Salina,  &  Arkansas  Valley  Railway  Company  did  have  the  said  railroad 
graded,  and  the  proper  mascmry  put  in,  on  the  nineteenth  day  of  May, 
1878,  thibugh  the  coun'fy  of  Saline,  fiY>m  the  town  of  Salina,  Saline 
county,  Kansas,  to  tbe  county  line  of  said  county,  in  conformity  to  the 
terms  of  a  proposition  to  said  certificate  attached?    Yes. 

''(9)  If  ihe  jury  find  that  such  certificate  as  is  mentioned  in  the  above 
eighth  interrogatory  was  made,  then  they  will  find  and  state  whether 
said  Rankin  delivered  said  bonds  upon  such  certificate,  and  under  ad- 
vice of  competent  legal  counsel?    Yes. 

^(10)  Did  the  defendant  Robert  Morrow,  at  the  time  of  the  deliVery 
of  said  bonds  to  him,  have  knowledge  that  the  Republican,  Salina  A 
Arkansas  Valley  Railway  Company  had  not  their  road  graded,  and  the 
proper  masonry  put  in,  through  the  county  of  ^ine,  as  stated  in  the 

certificate  o£  tiie  governor?    We  cannot  say. 
*499    ''(lOi)  If  the  jury  answer  the  last  above  question  in  the  *affirm- 
ative,  then  they  will  state  when  and  how  said  Morrow  received 
such  information;  .    .    •  ».. 

^(11)  Di^.'iihf  defendants  John  Kj,  Rankin  and  Robert  Mortbw,  at 
either  of  them,  and,  if  so,  which,  in  any  way  procure,  or  aid  in  procure 
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ing^  the  oerlaficate  of  the  governor  hereinbefore  mentioned,  and,  if  so, 
how?    No  evidence  to  prove  that  they  did. 

^(12)  Did  the  defendant  Jeremiah  Q.  Mohler  act  otherwiee,  in  the 
procuring  the  aaid  governor's  certificatOi  than  as  the  attorney  of  defend- 
ant Abram  Cutler?    Yes. 

^'(13)  Did  the  defendant  Jeremiah  G«  Mohler  oonspire  with  any  of 
the  defendants  in  this  action  to  procure  the  improper  ddiivery  of  the  said 
fifty  bonds  of  Saline  county,  by  defendant  John  K.  Sankin,  to  Robert 
Morrow,  and,  if  so,  with  which  of  the  defendants,  and  when  and  where 
was  such  conspiracy  formed?    Yes;  with  Abram  Cutler. 

''(181)  Did  defendant  John  K.  Rankin  oonspire  with  any  of  the  other 
defendants  in  this  action  to  cause  the  said  fifty  bonds  of  Saline  county 
to  be  illegally  delivered,  and,  if  so,  with  whom  did  he  so  conspire,  and 
when  and  where  was  suish  conspiracy  formed?    No. 

"(14)  What  other  persons,  defendants  herein,  than  John  K.  Rankin 
and  Robert  Morrow,  if  any  such  there  were j  took  part  in  the  delivery  of 
said  bonds  on  June  24,  1873?    Don't  know. 

''(15)  Did  the  defendant  William  A.  Simpson  ever  conspire  with  any 
of  the  other  defendants  in  this  action  to  procure  the  delivery  of  said  fifty 
bonds  of  Saline  county  without  the  party  to  whom  the  same  were  deliv- 
ered being  entitled  thereto?    Dont  know. 

''(16)  If  the  jury  answer  the  last  aforesaid  question  in  the  affirmative, 
then  they  will  state  with  whom  said  Simpson  conspired,  and  when  and 
by  what  act  he,  the  said  Simpson,  nianifested  his  adhesion  to  such  con- 
spiracy. 

"(17)  Did  the  defendant  John  W.  McMillan  ever  oonspire  with  any 
of  the  other  defendants  in  this  action  to  phx^ure  the  delivery  of  the  afore- 
said fifty  bonds  of  Saline  county  without  the  party,  to  whom  the  same 
were  delivered  being  entitled  thereto,  and,  if  so,  with  whom,  and  by  what 
act  did  he  manifest  his  adherence  to  such  conspiracy?    We  dont  know. 

"  (18)  Did  the  defendant  Andrew  Twry  ever  oonspire  with  any  of  the 

other  defendants  in  this  action  to  procure  the  unauthorized  deliv- 

'^'SOO    ery  of  the  said  fifty  bonds  of  SaJine  oounty,  *and,  if  so,. with 

whom,  where,  and  by  what  act  did  he  manifest  his  adherence  to 

such  conspiracy?    Don't  know. 

"(19)  Did  the  defendant  Jeremiah  Q.  Mohler  ever  have  any  knowl- 
edge of  or  acquaintance  with  either  of  the  defendants  William  A.  Simp- 
son, Andrew  Terry,  JohnK.  Rankin,  John  W.  McMillan,  or  Robert  Mor- 
row until  after  the  delivery  of  said  fifty  bonds  by  John  K.  Rankin  to 
Robert  Morrow  on  the  twenty-fourth  day  of  June,  1873,  and,  if  so,  with 
which  of  the  said  defendants?  [Refused  to  be  submitted,  and  excepted 
to  by  defendants,  asking  submission.] 

"(20)  Had  Jeremiah  G.  Mohler  ever  seen  or  conversed  with  defendant 
William  A.  Simpson,  or  direcUy  or  indirectly  ever  had  any  communi- 
cation whatever  with:  said  Simpson?  [Refused  to  be  submitted,  and 
tocepted  to  by  defendants,  asking  submission.] 

"(21)  Did  the  defendant  John  W.  McMillan  ever  have  any  other  in- 
terest in  or  connection  with  the  said  fifty  bonds,  exciting  as  he  pur- 
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chaaed  the  same  in  (he  ordinary  oonrse  of  trade  for  ftiU  value?  and,  if 
ao,  the  jury  will  state  what  said  interest  was.  Yes;  an  interest  in  conir 
mon  with  Rankin,  Morrow,  Richardson,  Cutler,  Mohler,  and  Simpson « 

"(22)  Did  John  W.  McMillan,  at  the  time  he  purchased  a  part  of  the 
bonds  in  suit,  so  purchase  the  same  on  the  faith  of  the  telegrams  of  the 
plaintiff,  and  the  letter  of  the  chairman  of  the  board  of  county  com  mis* 
sioners  of  Saline  county,  affirming  their  validity,  and  stating  that  the  in- 
terest thereon  would  be  promptly  paid  at  maturity?    Yes;  partly. 

"(23)  Did  the  defendant  Abram  Cutler,  after  the  delivery  of  the  said 
fifty  bonds  of  Saline  county  by  John  K.  Rankin  to  Robert  Kk>rrow  on  the 
twenty-fourth  day  of  June,  1873,  procure  and  deliver  to  ihe  plaintiff  a 
bond  in  settlement  and  satisfaction  of  the  plaintiff's  daim  for  damages 
on  account  of  any  premature  delivery  of  said  fifty  bonds,  and  did  the 
plaintiff  accept  such  bond  as  full  indemnity  therefor?  [Refused  to  be 
submitted,  and  excepted  to  by  defendants,  asking  submission.] 

"(24)  Has  the  plaintiff  still  possession  of  isaid  bond?  [Refused  to  be 
submitted,  and  excepted  to  by  defendants,  asking  submission.] 

^(26)  Did  Robert  Morrow,  at  the  time  he  sold  forty-four  of  said  bonds 
to  John  W.  McMillan,  have  in  his  presence  or  possession  the  td.* 
^'fiOl  egram  to  the  Lawrence  Savings  Bank,  dated  '''July  17, 1873,  and 
signed  by  H.  F.  Woolley,  chairman  board  of  county  commission* 
era,  withdrawing  their  former  telegram  discrediting  said  bonds,  and  also 
the  letter  of  the  said  chairman  of  said  board  of  county  commissioners 
affirming  the  validity  of  said  bonds,  and  stating  that  the  interest  thereon 
would  be  promptly  paid  at  ipiaturity  ?    Cannot  answer. 

'^(26)  Did  Robert  Morrow  sell  said  forty-four  bonds  to  John  W.  Mo^ 
Millan  upon  the  foith  of  said  telegram  and  letter,  and  did  said  McMillan 
buy  the  same  upon  the  fi^ith  of  said  telegram  and  letter?  John  W.  Mc- 
Millan bought  partly  on  the  faith  of  the  telegram  and  letter.  Robert 
Morrow  sold  wholly  on  the  faith  of  what  he  received;  . 

"(27)  Did  Robert  Morrow  loan  money  to  Abram  Cutler  with  which  to 
carry  on  the  work  of  grading  and  building  the  said  line  of  railway,  tak- 
ing as  security  for  said  loan  a  pledge,  of  forty-four  of  the  fifty  bonds  first 
due  and  deliverable  to  said  Cutler  under  his  contract?  He  did,  accord* 
ing  to  the  deposition  of  Abram  Cutler. 

"(28)  If  the  defendant  Robert  Morrow  had  any  other  or  different  con- 
nection with  Abram  Cutler,  or  the  said  railroad  enterprise  in  Saline 
county,  than  that  stated  in  the  last  interro^tory,  state  what  it  was,  and 
when  it  began. 

.  "(29)  Did  said  Robert  Morrow  receive  the  said  bonds  to  indemnify  him- 
self on  said  loan  in  pursuance  of  said  pledge?  He  did,  according  to  the 
deposition  of  Abram  Cutler. 

"  (30)  If  said  Robert  Morrow  received  said  forty-four  bonds  otherwise 
than  in  pursuance  of  said  pledge,  the  jury  will  find  how  otherwise. 

"(31)  Was  Jeremiah  G.  Mohler  entitled  to  receive  six  of  said  fifty 
bonds  for  services  rendered  said  Cutler  when  said  bonds  were  deliverable 
under  said  oontract  between  the  pounty  of  Saline  and  ttie  said  railway 
company?    No. 
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"(32)  Did  Robert  Morrow  turn  over,  for  the  benefit  of  Jeremiah  G. 
Mohler,  six  of  said  fifty  bonds,  supposing  that  the  said  Mohler  was  en- 
titled to  the  same?    No. 

"(33)  Was  Robert  Morrow,  under  his  contract  with  Abram  Cutler  for 
moneys  loaned,  entitled  to  receive  forty-four  of  said  bonds  as  an  indem- 
nity for  such  moneys  loaned,  and  did  he  receive  them  believing  himself 
so  entitled?  As  between  Cutler  and  Morrow,  he  was.  We  have  no 
knowledge  of  his  belief. 

"(84)  Did  defendant  WiDiam  A.  Simpson  have  any  knowledge 

♦502    of  the  delivery  of  any  of  the  coupons  or  bonds  men*tioned  in 

plaintiflf's  petition  until  after  they  were  so  delivered?    Had  he 

any  interest  in  such  delivery,  and,  if  so,  what  interest?    We  think  not. 

"(35)  What  was  the  market  value  of  the  bonds  and  coupons  men- 
tioned in  the  plaintiffs  petition  on  the  twenty-fourth  day  of  June,  1873T 
No  evidence  showing  what  it  was." 

Upon  the  record  counsel  call  our  attention  to  various  allied  errors: 
(1)  In  impaneling  the  jury;  (2)  in  the  admission  of  testimony;  (3)  in 
the  instructions;  (4)  in  overruling  a  demurrer  to  the  evidence;  (5)  in 
refusing  to  submit  certain  questions  to  the  jury;  (6)  in  placing  the  jury 
in  custody  of  the  bailiff  while  the  court  was  adjourned  for  a  couple  of 
days  to  permit  the  judge  to  open  court  in  an  adjoining  county;  (7)  in 
refusing  to  enter  judgment,  upon  the  answers  to  the  special  questions, 
in  £Btvor  of  the  defendants;  (8)  and  as  to  all  the  plaintiffe  in  error,  ex- 
cept Mohler,  in  sustaining  its  jurisdiction  ov^  the  action. 

We  shall  devote  our  attention,  in  the  first  place,  to  the  question  of 
the  proper  judgment  to  be  entered  upon  the  verdict  and  the  answers. 
So  far  as  defendant  Mohler  is  concerned,  the  inquiry  is  easily  answered. 
Aside  from  the  inferences  arising  from  the  general  verdict,  the  jury  spe- 
cifically answer  that  he  conspired  with  Abram  Cutler  to  procure  the  im- 
proper delivery  of  the  bonds.  He  therefore  stands  charged  directly,  as 
well  as  by  implication,  with  the  wrong  done  to  the  county. 

With  reference  to  the  other  defendants,  the  inquiry  is  attended  with 
more  di£Sculty.  It  will  be  necessary  to  consider  more  particulaily  the 
charges  in  the  petition,  so  as  to  determine  the  scope  of  the  general  ver- 
dict. It  charges  that  defendants  fraudulently  conspired  to  cheat  and  de- 
fraud the  plaintiff  out  of  these  bonds,  and  to  convert  the  same  to  their 
own  use,  and  to  put  them  into  circulation,  without  compliance  by 
the  railroad  company  with  the  conditions  upon  which  the 
*603  *bonds  might  be  properly  delivered;  that,  in  pursuance  of  such 
conspiracy,  the  savings  bank  and  John  K.  Rankin,  its  cashier, 
delivered  the  bonds  to  Robert  Morrow  on  June  24,  1873,  in  order  that 
the  same  might  be  by  said  defendants  converted  and  disposed  of  to  their 
own  use;  also  that  on  said  twenty-fourth  of  June,  1873,  and  before  the 
commencement  of  this  action,  said  def^dants  fraudulently  converted  the 
bonds  to  their  own  use;  also  that,  since  the  bonds  were  so  delivered  to 
defendant  Morrow,  the  defendants  put  said  bonds  into  circulation,  and 
disposed  of  them  to  bona  fide  holders;  also  that  said  defendants,  in  pur- 
suance of  said  conspiracy,  knowingly  aided  and  abetted  each  other  in  so 
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pladng,  dispoBing  of,  and  convertiog  said  bonds.  Now,  the  general  ver* 
diet  is  an  affirmation  that  these  charges  are  true.  In  other  words,  it 
affirms  that  the  conspiracy  existed;  that,  in  pursuance  thereof,  the  bonds 
were  prematurely  delivered,  were  put  into  circulation,  and  disposed  of 
to  bona  fide  holders;  and  also,  generally,  that  they  were  converted  to 
their  own  use  by  defendants.  Turning  now  to  the  special  questions,  we 
find  that  to  several  the  jury  sidaply  answered,  "Don't  know."  We  have 
had  occasion  heretofore  to  refer  to  the  irr^ularity  of  such  answers. 
Answers  should  be  direct  and  positive.  A  case  is  to  be  tried  upon  the 
evidence;  and,  according  as  an  allied  fact  is  or  is  not  established  by 
that  evidence,  it  does  or  does  not,  for  the  purposes  of  that  case,  exist. 

The  main  object  of  special  questions  is  to  bring  out  the  various  facts 
separately,  in  order  to  enable  the  court  to  apply  the  law  correctly^  and 
to  guard  against  any  misapplication  of  the  law  by  the  jury.  It  is  mat- 
ter of  common  knowledge  that  a  jury,  influenced  by  a  general  feeling 
that  one  side  ought  to  recover,  will  bring  in  a  verdict  accordingly,  when 
at  the  same  time  it  will  find  a  certain  fact  to  have  been  proved  which  in 
law  is  an  insuperable  barrier  to  a  recovery  in  accord  with  the  general 
verdict.  And  this  does  not  imply  intentional  dishonesty  in  the  jury,  or 
a  failure  on  the  part  of  .the  court  to  instruct  corredly,  but  rather  a  dis- 
position to  jump  at  results  upon  a  general  theory  of  right  and 
^504  "'wrong,  instead  of  patientiy  grasping,  arranging,  and  considering 
details.  Scarcely  any  jury  will,  when  questioned  as  to  a  single 
separate  fact,  respond  that  it  exists,  without  some  sufficient  evidence  of 
its  existence.  Its  response  will,  as  a  rule,  be  correct,  if  direct,  and  if 
not  correct,  then  evasive  and  equivocal.  And  such  evasive  and  equivo* 
cal  answers  always  cast  suspicion  on  the  verdict.  The  suggestion  springs 
almost  involuntarily  that  the  answers  are  thus  evasive  and  equivocal 
from  an  unwillingness  on  the  part  of  the  jury  to  stultify  themselves  so 
£Eur  as  to  say  that  the  facts  were  or  were  not  proved,  mingled  with  a  fear 
that  a  direct  and  positive  answer  will  avoid  the  efifeot  of  the  general  ver* 
diet  they  have  returned.  We  do  not  mean  to  affirm  that  this  is  always 
the  case,  or  that,  in  £EU2t,  such  were  the  motives  that  influenced  the  aq? 
tion  of  this  jury;  for  sometimes,  doubtless,  the  jury  are  really  uncertain 
as  to  the  fact,  and  at  the  same  time  their  verdict  should  be  in  favor  of 
the  one  party,  whether  the  &ct  did  or  did  not  exist.  It  is  therefore  a 
right  of  a  party  to  have  a  direct  response  to  the  questions.  Here,  how- 
ever, the  parties  were  content  to  abide  by  these  answers;  and  each  party, 
when  invited  by  the  court,  declined  to  ask  for  further  or  more  specific 
answers.  Now«  what  construction  is  to  be  placed  upon  such  answers? 
They  imply  a  denial  of  the  existence,  or  perhaps  more  correctly ,  of  proof 
of  the  existence,  of  the  facts  concerning  which  the  questions  werjd  pro- 
pounded. And  one,  for  all  the  purposes  of  the  case,  is  the  same  as  the 
other.  And  this  lack  of  proof  operates  against  the  party  who  needs  to 
make  the  proof.  Take  the  case  at  bar:  K,  for  instance,  it  was  neces- 
sary, to  sustain  plaintiffs  recovery  against  defendant  Simpson,  to  show 
that  he  was  a  party  to  the.  conspiracy,  then  an  answer  that  tb^  jury  ''don't 
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know^  whether  he  was  or  was  not  such  a  party,  is  equivalent  to  saying 
that  the  fact  was  not  proven;  and  so,  for  all  the  purposes  of  the  case,  it 
IS  to  be  taken  as  not  a  fact. 

The  allegation  in  the  petition  is  that  the  bonds  were  delivered  by 
*605    the  trustee  on  June  24,  1873,  and  so  the  jury  "^d.    They  also 

say  thdt  none  of  the  defendants,  save  Sankin  and  Morrow,  took 
part  in  such  delivery.  (Question  No.  14.)  The  jury  find  that  neither 
McMillan,  Terry,  nor  Simpson  conspired  with  any  of  the  other  defend- 
ants to  procure  such  delivery.  (Questions  Nos.  16,  17,  and  18.)  The 
jury  show  that  they  took  no  part  in  .the  delivery,  and  were  not  in  the 
conspiracy  to  effect  the  delivery.  They  were  neither  the  real  actors  nor 
conspirators  with  the  real  actors.  If  the  wrong  then  charged  was  simply 
the  obtaining  of  the  bonds  from  the  hands  of  the  trustee,  these  answers 
would  seem  dearly  to  relieve  these  defendants  from  liability.  But,  say 
counsel  for  the  county,  the  wrong  charged  is  not  simply  obtaining  the 
bonds  from  the  trustee,  but  passing  them  into  the  hands  of  innocent 
holders,  thus  putting  it  out  of  the  power  of  the  county  to  defend  against 
or  to  recover  tiie  bonds,  and  making  the  wrong  profitable  to  the  wrong- 
doers. And  while  Simpson,  McMillan,  and  Terry  may  have  been  en- 
tirely innocent  and  ignorant  as  to  the  first  wrong,  yet  they  afterwards 
came  into  the  conspiracy  and  assisted  in  putting  these  bonds  into  circu- 
lation, and  thus  became  jointiy  responsible  with  the  original  conspirators 
for  the  conversion — and  all  this  is  implied  in  the  general  verdict.  As 
for  instance,  if  two  parties  were  sued  for  the  conversion  of  certain  prop- 
erty, and  it  appeared  upon  the  trial  that  one  stole  and  the  other  there- 
after helped  to  dispose  of  the  property,  the  latter  would  be  equally  re- 
sponsible with  the  former,  though  he  had  nothing  to  do  with  the  larceny, 
providing  that  at  the  time  he  assisted  in  disposing  of  the  property  he 
knew  that  it  was  stolen,  and  was  helping  the  thief  to  profit  by  his  lar- 
ceny. He  aids  in  completing  the  wrong;  and  a  special  finding  that  he 
had  nothing  to  do  with  the  larceny  in  the  first  place,  and  was  in  fact  en- 
tirely ignorant  of  it  at  the  time  it  was  perpetrated,  is  not  so  inconsistent 
as  to  avoid  the  effect  of  a  general  verdict  against  him.  That  the  jury 
intended  only  this  by  these  answers  is,  it  is  said,  made  more  dear  by 

the  answer  to  the  twenty-first  question,  in  which  they  say  that 
^506    McMillan  had  an  interest,  in  common  "'with  Rankin,  Morrow, 

and  the  rest,  other  than  as  he  purchased  the  bonds  for  fiill  value 
in  the  ordinary  course  of  trade.  What  such  interest  was  is  not  disdosed, 
but  the  affirmation  is  that  there  was  a  community  of  interest,  and  an  in- 
terest other  than  such  as  would  result  from  the  ordinary  purchase  and 
sale  of  bonds.  But  a  community  of  interest  suggests  a  community  of 
purpose;  and  an  interest  other  than  that  of  an  ordinary  purchaser  or 
vendor,  implies,  tinder  the  circumstances  of  this  case,  an  interest  in  the 
wrongfol  delivery  and  conversion  of  the  bonds.  If  these  parties  were 
successive  purchasers  in  good  faith,  how  would  they  have  any  interest 
in  common?  The  very  idea  of  succession  implies  a  watit  of  community, 
and  outside  the  interest  as  purchasers  and  vendors  of  these  bonds,  no 
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other  interest  is  suggested  in  the  pleadings  than  that  of  conspiratois  in 
the  success  of  their  conspiracy. 

This  argument  is  strong.  Technically,  it  is  correct;  for  the  allegations 
of  the  petition  are  broad,  and  it  is  possible  for  these  defendants  to  have 
been  free  from  all  connection  with  the  delivery  of  the  bonds  to  Morrow, — 
indeed,  to  have  been  at  the  time  entirely  ignorant  of  it, — and  yet  to  have 
afterwards  so  connected  themselves  with  the  disposal  of  the  bonds  as  to 
be  in  law  equally  responsible  for  their  conversion.  But  when  we  exam- 
ine the  testimony,  and  read  the  instructions  of  the  court,  there  is  strong 
reason  to  believe  that  the  jury  underbtood  these  questions  to  be  as  broad 
ajB  the  allegations  of  the  petition,  and  hence  returned  the  evasi^^e  answers. 
The  court  commenced  its  charge  in  these  words:  "The  theory  of  the  plain- 
tiff  in  this  case  is  that  the  defendants,  and  each  of  them,  conspired  and 
confederated  together  to  get  possession  of  and  convert  to  their  own  use, 
unlawfully,  the  fifty  bonds  and  coupons  attached  mentioned  in  the  plead* 
ings  and  evidence  in  this  cause.  The  defendants,  on  the  other  hand, 
•deny  that  there  was  any  conspiracy  upon  their  part  in  that  respect,  and 
fiay  that  the  bonds  were  properly  delivered  and  purchased  by  them  in 
good  faith,  and  for  value."  And  again,  farther  on,  it  used  this 
^£07  language:  '^^^This  is  the  important  question  in  the  case,  i.  e.,  to 
determine  if  there  was  any  conspiracy  upon  the  part  of  any  two 
or  more  of  the  defendants."  And  such  was  the  tenor  and  effect  of  the 
ontire  charge.  It  placed  before  the  jury  as  the  pivotal  fact  the  existence 
of  a  conspiracy  to  wrongfully  obtain  the  possession  of  these  bonds,  and 
asserted  a  liability  upon  all  who  were  members  of  such  conspiracy.  It 
defined  the  meaning  of  the  term  conspiracy,  gave  the  rules  of  evidence 
for  determining  its  existence,  as  also  who  were  its  members,  and  respon- 
sible each  for  the  actions  of  the  others;  and,  going  beyond  the  instruc- 
tions to  the  testimony,  the  evident  aim  of  that  was  to  link  all  the  de- 
fendants in  a  single  conspiracy,  and  make  all  the  various  acts  of  the  sev- 
eral parties  their  appointed  contribution  to  the  consummation  of  the 
single  wrong.  It  is  impossible  to  read  the  testimony  without  being  con- 
vinced that  the  case  was  tried  upon  the  assumption,  on  the  part  of  the 
plaintiff,  that  the  defendants  were  all  parties  to  the  conspiracy  to  obtain 
possession  of  the  bonds.  Even  with  regard  to  the  explanation  suggested 
by  counsel,  that  these  defendants  did  not  enter  into  the  conspiracy  until 
after  the  actual  delivery  of  the  bonds,  is  it  not  true  that  he  who  enters 
in  at  any  time  becomes  party  to,  and  responsible  for,  all  the  acts  done 
in  furtherance  of  the  conspiracy,  ab  initio f  We  quote  from  counsePs 
brief:  ^'Every  one  who  enters  into  a  common  purpose  or  design  is  deemed, 
in  law,  a  party  to  any  act  which  had  before  been  done  by  the  others,  with- 
out regard  to  the  time  at  which  he  entered  the  combination,  and  is  a 
party  to  every  act  which  may  afterwards  be  done  by  any  of  the  others  in 
furthexmnce  of  such  common  design.  Whart.  Am.  Grim.  Law,  825;  2 
Buss*  Or.  6d8." 

Is  not  this  a  correct  statement  of  the  law?  and  is  not  a  finding  that 
they  did  not  conspire  to  proeure  the  wrongful  delivery  of  the  bonds  tan- 
tamodnt  to  a  finding  that  they  were  not  {)artie6  to  the  conspiracy  to  de- 
V.21K— 24 
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fir^ud  the  count;^,  dther  before  or  after  the  actual  delivery  by  the  trastee 
to  Morrow? 

Passing  by  the  doubt  which  hangs  over  the  intention  of  the  jury 
*508  in  these  answers,  to  an  examination  of  the  testimony, — ^^and  as 
the  bulk  of  this,  so  far  at  least  as  it  attempts  to  connect  these 
three  defendants  with  the  wrong,  is  in  deposition,  we  can  pioperly  review 
it,  and  determine  its  weight  nearly  as  well  as  the  jury, — and  it  seems  to 
us-  that  there  was  not  sufficient  to  justify  any  verdict  against  these  par- 
ties. So  far  as  Terry  is  concerned,  the  only  connection  he  is  shown  to 
have  had  with  the  bonds  is  that  as  president  of  the  savings  bank  he  re> 
ceived  an  order  for  these  bonds,  went  to  Window,  Lanier  &  Co.,  and  ob- 
tained the  bonds;  that  he  offered  them  for  sale,  and,  failing  to  find  a 
purchaser,  left  $100,000  in  New  York  subject  to  the  order  of  the  savings 
bank;  brought  the  remaining  $50,000  to  Lawrence,  and  placed  it  in  the 
vault  of  the  savings  bank.  It  is  not  shown  that  he  participated  in  the 
delivery  of  the  bonds  to  Morrow,  or  was  present  at  the  time,  or  even 
knew  of  its  being  done.  None  of  the  bonds  are  shown  to  have  passed 
into  his  possession  after  the  delivery,  nor  does  it  appear  that  he  ever  hsA. 
a  dollar's  worth  of  interest  in  them,  or  profited  in  any  manner  by  the 
transaction.  If  it  be  said  that  he  was  president  of  the  bank  named  as 
trustee,  and  therefore  responsible  for  what  the  bank  did,  we  reply  that 
whether  the  acceptance  of  the  trust  by  the  bank  was  vUra  vbrea  or  not,  an 
officer  of  the  bank  who  took  no  part  in  and  was  not  privy  to  and  had  no 
interest  in  the  delivery  of  the  bonds,  and  who  was  not  specially  charged 
with  their  care  and  custody,  will  not  be  responsible  for  the  delivery  by 
another  office  made  without  negligence  upon  the  advice  of  competent 
l^al  counsel,  although  it  should  afterwards  appear  that  such  delivery 
was  in  fact  premature  and  wrongful.  So  far  as  Simpson  is  concerned, 
his  connection  with  the  transaction  consisted  simply  in  signing  as  one  of 
the  sureties  the  bond  executed  by  the  bank  to  the  county  after  the  ques- 
tion was  raised  as  to  the  propriety  of  the  delivery  to  Morrow.  It  is  true 
that  about  the  time  Cutier  commenced  work  in  Saline  county  he  applied 
to  Simpson  for  pecuniary  aid  in  carrying  on  the  work,  but  the  applica- 
tion was  declined.  And  it  is  also  true  that  testimony  was  ad- 
^^509  mitted  of  Cutier's  statements,  *when  he  first  visited  Salina  to  secure 
his  contract,  that  Simpson  was  interested  with  him,  and  that  he 
was  to  get jnoney  from  Simpson's  bank,  etc.  But  such  testimony  is  of 
no  earthly  value  to  connect  Simpson  with  the  conspiracy  or  the  conver- 
sion.    It  is  as  to  him  the  merest  hearsay. 

The  testimony  places  McMillan  in  a  different  attitude,  for  it  shows 
that  h(B.  purchased  from  Morrow  the  forty-foUr  bonds,  and  thereafter  di£K. 
posed  of  them  to  other  parties.  Now,  such  purchase  may  have  been  in 
good  faith,  or  merely  colorable,  to  assist  in  putting  the  bonds  into  the 
bands,  of  bona  fide  holders  and  a3  his  appointed  part  in  carrying  out  the 
common  purpose  of  wrong.  To  determine  which  was  the  &ot  it  will  be 
necessary  to  consider  briedy  the  conduct  of  oth^s,  and  also  the  conduct 
of  the  authorities  of  Saline  county.  And  it  will  be  borne  in  mind  that 
hissba^^og  in  the  purpose  of  wrong,  his  connection  with  the  oonspixacyy 


MORROW  V.  COUKTY   OF  SALINE.  $71 

must  be  shown,  and  is  not  pi-iBSumed.  He  is  presumed  innooetit  bniil 
tiie  oontntiy  appears.  Heire  negMgeno^  even  does  not  make  him  a  wi?ong-' 
doer  or  Sr  conspirator.  Knowledge  of  the  Wrong  and  an  intention  to  as^ 
sist  are  essential.  And  first  it  Will  be  noticed  that  the  governor  had 
given  a  certificate  as  contemplated  by  the  terms  of  the  original  proposi- 
tion to  the  connty.  Such  certificate  was,  to  say  the  least,  one  calcu- 
lated to  mislead.  The  proposition  contemplated  but  one  certificate^  and 
that  not  to  be  issued  until  the  time  at  which  the  company  should  be  en- 
titled to  receive  $50,000.  Tliat  certificate  was  to  be  of  the  completion 
of  the  grading  and  masonry  through  the  county,  and  was  also  to  stated 
the  time  of  the  completion  of  siich  work  through  part  of  the  county  as 
the  date  for  the  oommencemeht  of  interest  on  dl  the  bonds.  Such  cer-^ 
tificate  was  to  be  the  evidence  upon  which  the  trustee  was  to  act,  for 
while  the  language  is  not  entirely  perspicuous,  it  can  hardly  be  that  the 
parties  intended  that  a  trustee,  for  whose  compensation  no  provision  was 
made,  should  himself  oome  to  Saline  countys  and  make  a  personal  ex- 
amination.    The  issue,  then,  of  a  certificate  by  the  governor  would 

naturally  suggest  thai  the  time  for  the  trustee  to  deliver  the 
"^510    $50,000  of  bonds  had  "Arrived.     And  a  mere  casual  examina^ 

tion  of  the  certificate  actually  made  would  only  confirm  this  im- 
pression, for  he  certifies  that  the  work  has  been  completed  '^through  the 
county  of  fialitie  *  *  *  in  conformity  to  the  terms  of  Uie  proposi- 
tion." A  more  careful  reading,  however,  would  show  that  it  does  tiot 
go  to  the  foil  extent  required  by  the  proposition  to  entitle  the  railroad 
company  to  the  bonds;  yet  upon  this  certificate  the  attorney  general 
certified  that  the  bonds  were  entitied  to  r^istration,  and  the  auditor 
registered  the  bonds.  Again,  on  the  eleventh  of  June,  the  county  com- 
missioners had  passed  a  resolution  stating  that  they  had  passed  over 
and  examined  the  work,  and  that  between  Salina  and  the  south  line  of 
the  county  the  work  had  been  done  according  to  the  true  intent  and 
meaning  of  the  proposition — a  statement  which  the  testimony  in  this 
case  would  seem  to  show  was  entirely  unwarranted.  And  after  the  de- 
livery of  the  bonds,  and  a  dispute  had  arisen  as  to  the  propriety  of  that 
delivery,  the  cotmty  commissioners  had  accepted  a  bond,  upon  which 
McMillan  was  one  of  the  sureties,  as  a  settiement  of  the  dispute,  and  had 
withdrawn  their  adverse  telegrams.  In  addition  thereto  the  chairman 
of  the  county  board  had  written  to  the  contractor  this  letter: 

"Salina,  Kan.,  Aug.  4,  1878. 
"Abram  OaUeTj  Esq,^  SupU  and  General  Manager  R,  S.  &  A.  F.  R,  W. 
Cb.,  Salina^  Kanms — Dear  Sm:    In  reply  to  yours  of  second  inst.,  I 
will  say  that  I  have  no  doubt  that  the  interest  on  the  $50,000  voted  in 
aid  of  the  R.  S.  &  A.  V.  B.  W.  will  be  paid  promptly  when  due. 
"Yours  truly,  ^  H.  F.  Woolley, 

"Chairman  Board  County  Comm'rs."  . 

Of  all  these  ihctsMcMillan  had  knowledge  at  the  time  he  purohiafied; 
This  purohase  was  not  made  until  after  the  date  of  the  letter  jtistqiiiMed,' 
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which  was  some  six  weeks  after  the  delivery  of  the  bonds,  and  after 
the  oommissioners  had  knowledge  of  such  delivery,  and  nearly  three 
weeks  after  the  oommissioners  had  accepted  the  bond  of  indemnity  and 
withdrawn  their  adverse  tel^prams.  The  circumstanoes  of  the 
'*'511  ^purchase  do  not  cast  suspicion  on  the  transaction.  Mr.  McMil- 
lan had  been  for  some  years  in  the  banking  business  at  Lawrence, 
and  was  at  the  time  president  of  the  Second  National  Bank  of  that  city. 
The  price  paid  was  reasonable — about  what,  from  the  other  testimony,, 
would  seem  to  have  been  the  market  value  of  such  bonds  of  unques- 
tiohed  validity.  He  disposed  of  the  bonds  thereafter  to  apparently  bona 
jicb  purchasers,.  He  paid  for  the  bonds,  and  received  pay  for  them; 
and  the  manner  of  adjusting  and  making  these  payments  was  not  such 
as  would  be  resorted  to  by  parties  conscious  of  wrong-doing,  and  seeking 
to  place  a  color  of  fair  dealing  upon  a  dishonest  act.  To  conclude,  then, 
as  to  these  three  parties,  it  seems  to  us  that  looking  simply  at  the  plead- 
ings, the  verdict,  and  the  answers  to  the  special  questions,  it  is  a  matter 
of  doubt  whether  jud^^ent  should  not  have  been  entered  in  favor  of, 
instead  of  against,  them;  that,  interpreting  the  answers  by  the  instruc- 
tions and  the  testimony,  it  should  have  been  entered  in  their  &vor;  and 
that  upon  the  testimony  in  the  case  they  were  entitled  lo  a  verdict  and 
judgment.  As  all  the  testimony  pointing  against  them  was  admitted  be- 
fore the  plaintiff  rested,  the  court  erred  in  not  sustaining  their  demurrer 
to  the  evidence. 

We  pass  now  to  a  consideration  of  the  case  as  it  stands  against  the  de- 
fendant Rankin.  He  was  the  cashier  of  the  savings  bank,  and  the  officer 
who  delivered  the  bonds  to  Morrow.  Two  questions  arise  as  to  him: 
Was  he  a  member  of  the  conspiracy  to  obtain  the  wrongful  possession  of 
the  bonds?  If  not,  and  he  acted  innocently  in  the  matter,  is  he  respon- 
sible to  the  county  for  his  error  of  judgment  in  prematurely  delivering 
the  bonds?  From  the  answer  to  the  second  question,  construing  it  in 
the  manner  we  have  heretofore  indicated  was  proper,  it  appears  that  he 
had  no  actual  knowledge  of  the  non^completion  of  the  proper  amount  of 
work  at  the  time  he  made  the  delivery.  It  also  appears  that  he  was  not 
•guilty  of  any  negligence  in  making  the  delivery,  (question  No.  4;)  that 
he  submitted  the  question  of  the  legality  and  propriety  of  such 
*512  delivery  to  proper  and  competent  '*'legal  oounsd,  acted  upon  the 
advice  of  such  counsel,  and  believed  that  delivery  l^al  and  proper, 
(question  No.  5 J;)  that  he  had  no  pecuniary  interest  in  such  delivery, 
(question  No.  6;)  that  he  had  before  him  the  certificate  of  the  governor, 
and  acted  upon  such  certificate  and  the  advice  of  counsel,  (questions  8 
and  9;)  that  he  did  not  procure  or  aid  in  procuring  such  certificate  of  the 
governor,  (question  No.  1 1 ;)  that  he  did  not  conspire  with  the  other  defend- 
ants to  cause  the  illegal  delivery  of  said  bonds,  (question  No.  Iti.)  These 
answers  leave  as  the  only  possible  grounds  for  sustaining  the  general  ver- 
dict, either  that  he  entered  into  the  conspiracy  after  the  actual  delivery, 
and  then  ill^^y  and  knowingly  contributed  to  the  conversion  of  the 
bonds,  or  that  the  tact  of  a  wrongful  and  prenmture  deliveiy  renders 
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him  liablBy  independent  of  way  question  of  knowledge  or  intent.  With 
reSBience  to  the  firsts  we  need  add  nothing  to  what  we  have  already  said, 
when  Gonatming  the  verdict  as  to  Simpson,  Terry  and  McMillan.  With 
reference  to  the  second,  it  implies  these  two  propositions— JErae,  that  a 
trustee,  acting  in  good  faith  upon  the  advice  of  competent  counsel,  is  re- 
sponsible for  any  error  in  bis  judgment  or  mistake  in  such  advice;  and, 
deeondf  that  where  such  trustee  is  a  corporation,  the  officer  thereof,  who 
actually  performs  the  duly  intrusted  to  the  corporation,  is  also  personally 
re8])on8ibk  f<Hr  any  such  error  or  mistake.  We  dp  not  understand  that 
to  be  the  law.  A  trustee  is  not  an  insurer.  He  is  not  absolutely  bound 
for  the  results  of  his  actions.  He  must  exercise  the  highest  good  faith. 
He  may  not  speculate  in  the  property  placed  in  his  hands.  He  may 
not  acquire  any  interest  adverse  to  the  trust.  He  is  bound  to  use  care 
and  diligence  in  the  e^iecutipn  of  the  trust  and  the  management  of  the 
trust  property-^as  much  care  and  diligence  a^  a  man  of  prudence  would 
in  his  own  aSGedrB.  Haying  done  all  that,  he  is  not  responsible  for  mere 
error  or  mistake.  A  trustee  to  loan,  may  loan  on  security  which  proves 
insufficient  or  the  title  Uh  which  fails;  a  trustee  to  sell,  may  sell  at  a, 
price  below  that  which  might  have  been  obtained;  but  if  he  has 
*613  acted  in  good  faithj  *with  reasonable  diligence,  and  upon  the  ad- 
vice of  competent  counsel,  he  is  free  irom  personal  responsibility. 
Any  other  rule  would  cast  upon  .a  trustee  a  burden  which  no  prudent 
man  would  ever  assume. 

Turning,  now,  to  the  testimony,  and  it  justifies  these  findings,  of  care, 
good  fEuth,  etQ.,  in  the  delivery  of  the  bcmds,  and  it  &ils  to  show  any 
subsequent  coming  into  the  conspiracy  or  any  wronp^ul  assistHnc^  in  the 
subsequent  disposition  of  the  bonds.  True,  it  appears  that  after  Mc- 
Millan, had  obtained  these  bonds,  he  transferred  twelve  to  Rankin,  but 
the  testimony  shows  that  Bankin  purcha^d  them  for  a  gentleman  named 
Baldwin^  living  in  Waterbury,  Connecticut.  Mr.  Bankin  also,  as  cashier 
in  behalf  of  the  bank,  signed  the  bond  of  indemnity  executed  to  the 
county  after  the  delivery.  Both  of  these  transactions  seem  to  have  been 
in  good  faith,  and  we  cannot  conceive  wl)y  these,  unaccompanied  by 
evidences  of  wrongful  intent,,  should  be  made  the  basis  of  recovery 
against  this  defendant.  We  shall  not  recapitulate  the  circumstances 
attending  the  delivery,  as  in  respect  to  that  the  jury  exonerate  Mr. 
Rankin,. and  it  is  enough  to  say  that  the  testimony  justifies,  such  finding. 
We  pass  now  to  a  consideration  of  the  case  as  it  stands  against  the  de- 
fendant Morrow;  and  here  the  peculiar  answers  made  by  the  jury  to  some 
of  the  questions  surround  the  question  as  to  the  efiect  of  these  answers 
with  doubt  and  difficulty.  It  appears  that  he  was  the  party  who  re- 
ceived the  bonds  from  Rankin,  (question  No.  1;)  that  at  the  time  he  did 
not  know  whether  the  proper  amount  of  work,  had  actually  been  done, 
(question  No.  10;)  that  he  did  not  procure  or  aid  in  procuring  the  gov- 
emor's  certificate,  (question  No.  11.)  The  answers  to  these  questiona 
tend  to  exculpate  Morrow,  but  still  they  do  not  exclude  the  idea  of  Mor- 
row's connection  with  the  conspiracy;  neither  is  there  any  direct  asser- 
tion  anywhere  in  the  answers  that  Morrow  was  not  in  such  conspiracy- 
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In  ttus  respect  there  is  a  maifked  and  significant  distinotiDn  betwe6n>M(>iv 
row  and  the  foar  defendants  whose  conneotion  witii  the  ciise  we 
'^'gl^  have  just  been  consider^'ing.  Such  an  omission  cto  hardly  be 
X  deemed  accidental.  As  he  actually  received  the  bonds  from  the 
trustee,  and  put  them  into  circulaticm,  a  general  verdict  against  him  un- 
der the  charge  of  conspiracy  and  wrongful  conversion  would  seem  ix>  be 
conclusive,  tmless  there  be  some  plain  denial  of  wrongful  intent  in  such 
transaction.  None  such  is  found  in  these  answers.  In  response  to  the 
twenty-fifth  question  the  jury  say  they  cannot  answer.  This  is  about 
equivalent  to  the  "  Don*t  Imow'*  of  which  we  have  heretofore  spoken,  and 
must  be  taken  as  asserting  that  Morrow  did  not  have  the  tel^ram  and 
letter  referred  to.  Yet  such  conclusion  is  not  at  variance  with  what  is 
implied,  if  not  aslSierted,  in  the  very  next  answer,  for  there  it  is  said  that 
McMillan,  who  bought  from  Morrow,  bought  partly  on  the  faith  of  said 
telegram  and  letter,  and  that  Morrow  sold  wholly  on  the  faith  of  what  he 
received;  and  this  in  response  to  a  question  whether  Morrow  and  Mc- 
Millan, respectively,  sold  and  bought  upon  the  faith  of  said  telegram  and 
letter.  Unsatisfactory  as  are  these  answers,  they  are  not  so  much  so  aa 
some  that  foUow.  The  twenty-seventh  and  twenty-ninth  questions  the 
jury  answer  by  saying  tiiat  ''he  did  according  to  the  deposition  of  Abram 
Cutler."  This  amounts  to  nothing.  It  is  simply  a  statement  of  the  im- 
port of  some  part  of  the  testimony.  But  was  the  testimony  true?  Was 
the  fact  as  stated  by  the  witness?  To  determine  this  is  the  function  of 
the  jury .  A  stenographer  will  give  us  the  testimony.  An  in^rence  might 
be  drawn  from  the  form  of  the  answer  that  the  jury  did -not  believe  the 
witness,  but  it  would  be  simply  an  inference.  The  most  that  can  be  said 
of  this  is  that  the  jury  stated  the  testimony  and  referred  the  question  of 
&ct  to  the  court  to  determine.  Such  an  answer  may  be,  i^hould  be,  wholly 
disregarded.  The  answer  to  the  thirty-second  question  seems  to  fully 
imply  knowledge,  at  least,  of  the  wrong  on  the  part  of  Morrow,  or  else 
is  entirely  immaterial,  according  as  the  n^;ation  goes  to  the  belief  of 
Morrow  as  to  Mohler's  rights,  or  the  fact  of  Morrow's  turning  over  to 
Mohler  the  bonds.  The  answer  to  the  thirty-third  question  does 
*616  not  relieve  Morrow,  *for  while  it  shows  that,  as  between  Cutler 
and  himself,  he  was  entitled  to  the  bonds,  it  is  limited  solely  to 
that,  and  when  considered  in  reference  to  the  question  asked,  excludes 
the  idea  of  any  absolute  right  to  the  bonds,  and  also  any  belief  on  his 
part  that  he  was  in  fact  so  entitled. 

It  follows  from  this  examination  that,  upon  the  pleadings,  verdict,  and 
answers,  the  judgment  was  properly  rendered  against  Morrow  and  Mohler, 
for  the  reason  that,  as  to  the  former,  the  answers  are  not  inconsistent  with 
and  do  not  therefore  overbear  the  verdict;  and  as  to  the  latter,  the  an- 
swers are  in  accord  with  and  support  the  verdict.  As  to  thesef  two  parties, 
therefore,  the  inquiry  is  whether  there  was  any  error'  in'  the  trial  suffi- 
dent  to  compel  a  reversal  of  the  judgment,  and  if  not,  whether  the  tes- 
timony was  sufficient  to  sustain  a  verdict  against  them.  As '  to  the 
former,  we  think  little  need  be  said.  So  far  as  any  qU^tion  arises 'on 
thj^  impaneling  4of  the  jury,  nothing  appears  outside  of  the  journal  entry; 
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and,  efizninating  therefrom  all  mere  matters*  of  evidence  which  are  im* 
properly  there  entered,  there  is  nothing  to  show  any  impropriety  or  ir- 
r^uJarity  in  the  matter,  McArthur  v.  Mitchell,  7  Kan.  *173.  So  far 
as  the  testimony  is  concerned,  some  of  it  seems  unnecessary,  and  a  use- 
less cmoabering  of  the  record,  but  none  of  it  such  as  would  justify  a  r&% 
versal  so  far  as  these  two  defendants  are  affected.  Cutler's  declarations 
were  admissible  against  him.  So  far  also  as  they  alfect  these  parties, 
they  were  substantially  made  good  by  his  testimony;  and.  that  certainly 
was  as  strong  as  his  declarations.  There  was  sufficient  prima  fade  evi- 
dence of  the  signatures  to  the  various  telegrams  to  justify  their  admis* 
sion;  and  independent  of  the  question  whether  they  were  shown  to  have 
reached  the  parties  to  whom  they  were  addressed,  they  were  competent 
as  written  admissions  or  statements  of  the  parties  whose  names  were  sub- 
scribed thereto. 
"^516  Objection  is  made  also  to  the  action  of  the  court  in  refusing  *to 
submit  to  the  jury  the  question  of  the  giving  and  acceptance  of 
the  indemnity  bond.  That  such  a  bond  was  given  is  undisputed,  and 
the  court  might  properly  have  submitted  the  question;  but  still  we  think 
that,  upon  ^e  theory  of  this  case  of  a  conspiracy,  the  execution  of  such 
a  bond  would  not  prove  a  bar  to  the  action.  It  would  be  but  one  fiact 
in  the  case;  evidence  pro  or  am  on  the  question  of  the  conspiraoyi  and 
not  a  merger  of  the  cause  of  action  for  the  cons|)iracy  • 

Error  also  is  alleged  in  adjourning  the  case  from  Saturday  until  Tues- 
day, and  oommitting  the  jury  meantime  to  the  custody  of  the  bailiff. 
In  making  such  acyoumment,  which  was  made  on  Saturday  night  at 
11 :  45  o'clock,  the  court  directed  the  bailijf  in  charge  of  said  jury  to  keep 
the  jury  in  his  custody,  excepting  that  he  might  fdlow  them  to  separate 
at  six  o'clock  p.  m.  until  nine  o'clock  a.  m.  ,  and  also  each  day  from 
twelve  o'clock  m.  until  half-past  one  o'clock  p.  m.,  for  the  purpose  of  din- 
ner, and  at  the  same  tin^eduly  admonished  and  cautioned  the  said  jury; 
and  the  Jury  were  thereupon  permitted  to,  separate  until  Sunday  morn- 
ing at  nine  o'clock.  Nothing  further  appears  of  record  until  Tuesday 
morning,  when  the  court  again  convened  and  the  jury  came  in  and  re^ 
turned  their  verdict.  That  such  a  jMroceeding  was  irregular,  we  are  all- 
agreed;  and  that  it  is  an  irregularity  which  caUs  for  a  reversal,  the  writer' 
of  this  opinion  is  inclined  to  think.  The  court  may  have  power  to  per- 
mit the  jury  to  separate,  but  can  it  delegate  suph  power  to  the  bailiff? 
Must  it  not  determine  the  question  at  each  time  of  separation,  and  ought 
it  not  then  to  admonish  the  jury?  My  associates,  however,  incline  to 
the  opinion  that,  though  irregular,  the  proceeding  does  not  appear  to 
have  wrought  any  prejudice  to  the  substantial  rights  of  the  defendants. 
It  does  not  appear  that  the  jury  were  not  in  fact  kept  together  from  the 
moment  they  convened  on  Sunday  moming.until  the  court  met  on  Tues- 
day. Nothing  is  shown  as  to  what  transpired  between  the  hour  of  ad- 
journment on  Saturday  and  the  convening  of  the  court  on  Tuesday, 
^517  and  in  the  silence  of  the  record  injury'  wiU  not  be  ^presumed, 
'  ;  <  .The  rule  might  be  more  strict  in  a  criminal  <2ase,  and  under  the 
drounpkstances  in  such  a  case  it  might  be  the  duty  of  tb^t  Qourt  to  i^ant 
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a  new  trial.    Bat  in  a  dvil  action  this  irregularity  is  not  deemed  of  suf- 
ficient moment  to  justify  this  court  in  setting  aside  the  verdict. 

These  are  all  the  matters  suggested  as  occurring  during  the  trial  which 
we  deem  necessary  to  notice,  and  as  to  these  we  have  simply  mentioned 
our  conclusions  without  entering  into  any  lengthy  discussion.  We  paaB, 
then,  to  the  final  question,  and  that  is,  whether  there  was  sufiident  testi- 
mony, to  sustain  the  verdict  as  to  these  defendants.  And  here  the  questioni 
as  often  8tate<t,  is  not  whether,  upon  the  testimony,  we  should  have  come 
to  the  same  conclusion,  but  whether  there  was  testimony  which,  uncon- 
tradicted and  unexplained,  is  sufficient  to  sustain  the  verdict.  This 
question  must  be  answered  in  the  affirmative.  There  was  testimony 
tending  to  connect  these  parties  with  a  conspiracy  to  wrongfully  obtain 
and  convert  these  bonds,  and  testimony  which,  disregarding  all  contrary 
evidence,  was  sufficient  to  justify  the  verdict.  A  brief  glance  at  some 
of  the  items  of  testimony  is  all  that  we  shall  attempt.  And  first,  as  to 
Mohler.  He  was  living  in  Salina,  and,  as  a  citizen  there,  interested  in 
the  welfare  of  the  city;  would  probably  know  whether  work  was  being 
done  on  the  line  of  the  railroad  north,  as  well  as  south,  of  Salina.  He 
was  the  attorney  of  the  contractor,  Cutler,  as,  prior  to  the  contract  be- 
tween the  railroad  company  and  Cutler,  he  had  been  the  attorney  of  the 
company.  Under  such  circumstances  it  is  not  reasonable  to  suppose 
that  he  was  ignorant  of  the  fact  that  no  work  had  been  done  north  of  Sa- 
lina. Would  he  not  know  whether  the  right  of  way  had  been  obtained 
or  not?  Again,  he  was  instrumental  in  obtaining  the  evidence  upon 
which  the  governor's  certificate  was  issued.  Could  he  still  be  ignorant 
of  the  extent  of  the  work  done?  Certainly  a  jury  would  be  warranted 
in  finding  that  he  knew  exactly  the  situation,  and  that  the  bonds  were 
not  in  fact  earned.     Further,  he  was  during  that  year  a  partner  with  T. 

P.  Garver  in  the  practice  of  the  law.  A  contract  in  writing  of 
*S18     date  June  8,  *lST6y  was  entered  into  between  Mohler  and  Garver 

on  the  one  side,  and  Cutler  on  the  other,  for  services  of  the  former 
for  one  year  for  $400  cash  and  one  $1 ,000  bond  of  Saline  county.  Mohler 
testified  that  the  firm  had  no  previous  employment  from  Cutler,  but  that 
Cutler  agreed  with  him  about  the  twenty-ninth  of  March,  1873,  to  give 
him  $6,000  of  these  bonds  if  he  should  procure  a  rescission  of  the  order 
of  the  county  commissioners  of  March  29,  1878,  requiring  the  railroad 
company  to  give  a  bond.  This  rescission  was  made  April  1 ,  1878.  Mr. 
Garver  was  not  informed  of  this  employment,  and  received  none  of  these 
bonds.  Cutler  testified  that  the  contract  with  Mohler  for  the  $6»000 
bonds  was  for  legal  services  as  to  any  and  all  matters  pertaining  to  the 
construction  of  the  railroad. 

Now,  the  inquiry  whidi  naturally  suggests  itself  is,  if  this  employ- 
ment was  for  professional  services,  why  was  his  partner  excluded  from 
knowledge  of  the  employment  and  share  in  the  compensation?  and  why 
this  formal  written  contract  about  two  months  thereafter  with  the  firm 
of  Mohler  &  Garver  foi'  a  year's  services?  And  if  the  employment  was 
not  for  proflBsMonal  services,  would  any  legitimate  transaction  justify  the 
giving  awiiy  of  about  oue^ghth  of  the  fitsti  series  of  bonds  to  induce  the 
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oounty  oommiflfflonera  to  reoede  from  the  precautkniaTy  measures  tbey 
had  already  taken  to  protect  the  oounty  againtit  just  such  rascality  as  ail- 
erward  took  place?  Again,  as  showing  knowledge  and  assistance^  it  ap- 
pears that  on  the  twenty-third  of  June,  the  day  on  which  the  bonds  were 
registered,  Cutler  telegraphed  from  Topeka  to  Mohler  to  have  the  chair- 
man of  the  county  board  say  who  signed  the  bonds;  and  on  the  same 
date,  at  the  instance  of  Mohler,  two  telegrams  were  sent  irom  the  chair- 
man and  one  from  the  county  derk  to  Cutler  in  reference  to  the  issue 
and  signature  of  the  bonds.  On  the  twenty-fourth,  as  we  have  seen,  the 
bonds  were  delivered  by  the  trustee  to  Morrow  upon  the  order  of  Cutler. 
The  order  specified  no  number  of  bonds,  but  Morrow  received  fifty,  the 

entire  number  then  in  the  vault  of  the  savings  bank,  giving  a  re- 
^519    cdpt  for  the  fifty,  and  immediately  deposited  six  in  said  *bank 

for  Mohler.  On  the  twenty-fifth  and  twenty-seventh,  respect- 
ively, Mohler  sent  these  telegmma : 

^Sauna,  Karsab,  June  25,  1878. 

''7b  R.  0.  Jamison^  -E^m  Chuhier  State  Banky  Lavrrence^  EansoB:  See 
cashier  savings  bank,  and  ascertain  whether  the  papers  I  wrote  you  about 
are  on  deposit  there  to  my  credit.    Answer.  J.  G.  Mohlbb. 

''Sauna,  Kansas,  June  27, 1878. 

"Tb  Maj.  /•  W,  JohnstoUy  President  State  Bavk^  Lawrence^  Kansas:  Please 
do  not  mention  any  correspondence  I  have  had  with  your  bank.  Speak 
to  Jamison  and  Crommie.    Answer.  J.  Q.  Mohleb. 

"(17-Pd-llO.  Collect  of  Cufler.)" 

And  on  the  same  day  he  wrote,  at  the  dictation  of  Cutler,  a  dispatch 
of  the  latter  to  Rankin,  the  cashi^  of  the  savings  bank,  to  "divulge  no 
names  of  parties  having  bonds." 

Without  further  noticing  the  testimony  in  detail,  it  seenos  to  us  that 
the  jury  were  warranted  in  concluding  that  Mohler  knew  that  the  bonds 
were  unearned,  and  that  Cutler  was  seeking  to  obtain  them  before  he  was 
entitled  thereto,  and  that  he  lent  his  services  to  Cutler  to  accomplish  this 
wrong  upon  the  county,  in  consideration  of  the  promise  and  receipt  of  a 
no  trifling  share  of  the  bonds.  As  to  Morrow,  the  question  is  not  so 
dear.  Indeed,  the  chief  justice  inclines  to  the  opinion  that  the  testi- 
mony is  not  sufficient  to  warrant  the  judgment  against  him.  The  other 
judges  think,  however,  that  the  case  as  to  him  comes  within  the  settled 
rule  of  decision  in  this  court  as  to  the  conclusiveness  of  a  verdict  upon 
questions  of  &cL  Morrow  was  the  party  who  received  the  bonds  from 
tiie  trustee  and  put  them  into  drculation*  Prior  thereto,  and  fttnn  the 
commencement  of  the  work,  he  advanced  money  to  Cutler,  the  contrac- 
tor. He  was  present,  assisting  in  securing  the  registration  of  the  bonds. 
Seven  days  after  the  governor's  certificate,  we  find  Cutler  telegraphing  to 
him  to  have  the  savings  bank  accept  the  trust  for  the  bonds,  and  his  dis- 
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patch  to  CatleFi  iaqniring,  ''Hav»  yoa  got  mattos  fixed  with  Wool- 
ley?  Cui  I  help  you  by  coming  to  Salina?"  On  receipt  of  the 
*520  bonds,  he  Mepoaits  six  in  the  same  bank,  to  the  order  of  Mohler. 
And  when  sued  on  a  change  of  conspiracy  to  cheat  and  defraud 
the  county  of  these  bonds,  he  offers  no  syllable  of  his  own  testimony  as 
to  his  acts  in  the  premises,  his  knoT^ledge  or  his  ignorance  of  the  facts, 
the  moneys  he  advanced  and  the  moneys  he  received^  or  any  other  matr- 
ter  to  show  him  innocent  of  wrong.  Aiid  the  testimony  of  Catler,  which 
is  offered  for  the  defendants,  is  of  that  character  which,  as  has  been  said, 
^^ damns  the  witness  and  ruins  the  client."  One  cloees  the  perusal  of  his 
testimony  with  little  confidence  in  the  credibility  of  the  witness,  and  with 
strong  suspicions  of  the  b<ma  fides  of  a  transaction  in  which  he  was  one 
of  the  prime  actors. 

Giving  weight  to  all  the  testimony,  and  oonridering  the  relations  of 
Morrow  to  the  principal  facts  in  the  case,  bis  conduct  as  shown  by  others, 
his  silence  as  a  witness,  and  the  presumption  of  knowledge  existing  in 
favor  of  one  who  had  so  much  at  stake,  and  we  are  forced  to  the  con- 
clusion that  it  cannot  be  said,  as  a  matter  of  law,  that  there  was  no  testi- 
mony to  support  the  verdict  and  judgment  against  him.  This  disposes 
of  the  case;  and  we  can  only  say  in  conclusion,  as  at  the  commence- 
ment, that  we  have  given  the  voluminous  record  a  protracted  and  careful 
examination.  We  believe  we  have  considered  every  question,  and 
weighed  every  part  of  the  testimony,  and  the  conclusion  we  have  reached, 
while  not  entirely  satisfactory  or  free  from  doubt,  is  our  best  judgment 
in  the  premises. 

The  judgment  of  the  district  court  as  to  Mohler  and  Morrow  will  be 
afiirmed ;  and  as  to  Rankin,  Terry,  Simpson,  and  McMillan,  the  judg- 
ment will  be  reversed,  and  the  case  remanded  with  instructions  to  sus- 
tain their  demurrer  to  the  plaintiff's  evidence.  The  costs  in  this  court 
will  be  divided  between  the  county  and  the  defendants  Mohler  and  Mor- 
row. 

(All  the  justioeB  concurring.) 
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January  Terant  1879. 

1.  Husband  and  Wile:  Antenuptial  Contract:  Frand.  In  February« 
1873,  B.,  a  widower,  residing  in  Kansas,  corresponded  with  L.,  a  widow, 
residing  in  Indiana,  with  a  view  to  marriage.  In  such  oorrespondenoe  he 
represented  that  he  owned  two  good  forms  in  Johnson  ecnmkj.  In  April* 
1878,  be  executed  a  voluntary  conveyance  of  the  farms  to  two  minor  chil- 
dren of  his  by  his  first  wife,  then  residing  with  him.  In  May,  1878,  he 
visited  Indiwa,  and  there  became  engaged  to  L.,  and  in  August,  1873» 
they  were  married*  The  deed  was  not  recorded  until  five  days  after  the 
marriage,  and  L.  knew  nothing  of  its  existence  untU  some  years  there- 
after.   After  the  marriage  they  lived  together  as  husband  and  wife,  and 
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he  made  ample  provliuon  fbr  her  ffapiKMt,  as  well  as  the  support  of  her 
two  children  by  her  former  husband.  Ko  evidence  was  given  of  the 
amount  of  B.'s  property  at  the  time  of  said  conveyance  or  since.  Ueld, 
that  a  Judgment  against  her  in  an  action  to  set  aside  such  conveyance  as 
a  ftaud  upon  her  marital  rights,  was  not,  under  the  oircumstanoeB»  er- 
roneooB,  and  must  be  affirmed. 

2.  ;  Quflsre.    Would  any  voluntary  antenuptial  conveyance,  by  either 

husband  or  wife,  be,  under  the  laws  id  Kansas,  a  fraud  upon  the  marital 
lights  of  the  other  party?  ^ 

Error  from  Johnson  district  court. 

The  case  is  stated  in  the  opinion.  In  the  district  court  there  was 
judgment  for  costs  against  Louise  Butler,  who  brings  the  case  to  this 
oonrt. 

A,  Smith  Deoenmey^  for  plaintiff  in  error. 

We  apprehend  there  can  be  no  question  as  to  the  making  and  deliver- 
ing of  the  deed  to  the  children  for  the  purpose  of  defrauding  the  plain- 
tiff. l%at  is  evident  from  the  testimony  of  James  M.  Butler, 
*522  one  of  the  fraudulent  grantees.  The  *deed  was  made  by  the  in- 
tended husband  in  derogation  of  the  '* property  rights"  of  his  in- 
tended wife,  and  made  without  notice  to  her.  The  mcrecy  of  the  pro- 
ceeding by  the  grantor  and  the  grantees,  although  the  deed  was  recorded 
on  the  fifth  day  after  the  marriage,  is  a  material  element,  from  which 
the  court  will  infer  fraud  and  fraudulent  intent.  Besides,  the  grantees 
had  notice  of  the  purpose  and  design  of  the  grantor.  The  plaintiff  was 
kept  in  ignorance  of  the  execution,  delivery,  and  recording  of  the  deed 
until  the  tenth  day  of  August,  1876.  Such  deed  ought  to  be  set  aside 
by  the  court.  St.  George  v.  Wake,  1  Mylne  &  K.  618,  629;  Countess 
of  Strathmore  v.  Bowes,  1  Ves.  Jr.  28;  England  v.  Downs,  2  Beav.  522; 
Howard  v.  Hooker,  2  Ch.  81;  Lance  v.  Norman,  Id.  79;  Carleton  v. 
Earl  of  Dorset,  2  Vem.  17;  Qoddard  v.  Snow,  1  Russ.  485;  Macq. 
Husb.  &  W.  p.  86;  Schouler,  Dom.  Bel.  maig.  p.  269;  Bright,  Husb. 
&  W.  c.  18,  p.  221. 

Such  general  doctrine  has  been  repeatedly  held  and  declared  by  the 
courts  of  this  country;  <•  e.,  secret  and  voluntary  conveyances,  made  by 
a  female  contemplating  marriage,  may  be  set  aside,  on  the  husband's 
subsequent  application,  as  a  fraud  upon  his  marital  rights.  2  Kent, 
Comm.  (Last  Ed.)  174,  175,  and  notes;  Spencer  v.  Spencer,  8  Jones, 
Eq.  404;  Terry  v.  Hopkins,  1  Hill,  Ch.  1;  Williams  v.  Carle,  10  N.  J. 
Eq.  648;  Freeman  v.  Hartman,  45  HI.  57;  Belt  v.  Ferguson,  8  Grant, 
Gas.  289;  Duncan's, Appeal,  48  Pa.  St.  67;  Fletcher  v.  Ashley,  6  Grat. 
832;  Schouler,  Dom.  Bel.  marg.  pp.  270,  271;  8  Ired.  Eq.  888,  544. 

A  corresponding  rule  as  to  fraud  would  doubtless  apply  to  a  man  who, 
before  marriage,  had  made  a  secret  transfer  of  his  own  property  to  his 
wife's  injuryi  in  disregard  of  her  marital  rights.  As  sustaining  this  view , 
see  Leach  v.  Duvall,  8  Bush,  201;  Gainor  v.  Qainor,  26  Iowa,  287; 

>8ee  Hamilton  v,  Bmith,  (Iowa,)  10  N.  W.  Rep.  278.  As  to  post-nuptial  convey- 
ances of  real  eslate  in  fraud  of  the  marital  rlghtg  of  the  husband  or  wife,  see 
Green  v.  Green,  84  Kan.  740:  8.  G.  10  Pac.  Hep.  160;  and  of  personal  property, 
8ttaison  V.  Baioson,  (Iowa,)  26  N.  W.  B«p;  28a. 
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Kline  v.  Kline,  57  Pa.  St.  120;  Kline's  Estate,  64  Pla.  St.  122;  Dear- 
tnond  V.  Dearmond,  10  Ind.  161 ;  1  Lead.  Cas.  Eq.  444,  notes,  etc. ; 
*523  Chandler  v.  HoUingsworth,  Amer.  Law  Reg.  May,  1878.  ♦WhUe 
it  may  be,  and  undoubtedly  is,  true  that  plaintiff  in  error  did  not 
marry  Mr.  Butler  solely  and  whoUy  for  love^  but,  to  uae  her  own  expres- 
sion when  the  question  was  put  to  her  "  wh^her  she  married  him  for  love 
or  his  property,**  it  was  "a  mixture," — i.  «.,  a  little  of  both, — ^yet  it  is 
evident  that  she  had  some  expectations  that  she  should  share  his  real 
property  in  case  she  survived  him.  And  the  conveyance  being  made 
just  before  marriage,  and  for  the  purposes  indicated,  she  is  necessarily 
disappointed  in  her  expectations,  and  now  entitled  to  relief.  Chambers 
V.  Crabbe,  34  Beav.  457;  Ramsey  v.  Joyce,  1  McMul.  Ch.  236;  Black 
V.  Jones,  1  A.  K.  Marsh.  312;  Manesv.  Durant,  2  Rich.  Eq.  404;  Linker 
V.  Smith,  4  Wash.  224;  1  Story,  Eq.  §  273,  (and  note,  1;)  Williamsv. 
Carle,  10  N.  J.  Eq.  551;  Tucker  v.  Andrews,  1  Shep.  125. 
John  P.  St.  John^  for  defendant  in  error,  Mary  A.  Austin. 

F 

Bbeweb,  J.  This  was  an  action  brought  by  the  plaintiff,  Louise  But> 
ler^  against  her  husband,  William  Butler,  and  his  daughter  by  a  former 
wife,  Mary  A.  Austin  nee  Mary  A.  Butler,  to  set  aside  a  conveyance  made 
by  her  husband  to  his  daughter  shortly  prior  to  her  own  marriage,  and 
in  fraud,  as  she  claimed,  of  her  marital  rights.  The  facts  as  they  ap- 
pear are  that  in  February,  1873,  plaintiff  was  a  widow  living  in  Indiana, 
and  defendant  William  Butler  a  widower  living  in  Kansas.  At  that  time, 
in  correspondence  between  them,  he  represented  to  her  that  he  was  the 
owner  of  two  good  farms  in  Kansas,  and  some  personal  property.  This 
correspondence  was  had  with  a  view  to  marriage,  though  the  parties  were 
not  engaged  to  be  married  until  the  month  of  May,  1878,  when  he  visited 
Indiana,  and  remained  there  for  about  a  month.  April  16, 1873,  prior 
to  his  departure  from  Kansas,  he  executed  a  deed  for  these  farms  to  his 
two  minor  children,  then  living  at  home  with  him.     He  said  to  them 

at  the  time  that  he  was  going  to  Indiana  in  a  few  days  to  get 
•^524    married,  '*'and  in  case  the  marriage  did  not  turn  out  all  right  he 

wanted  them  provided  for.  The  deed  was  a  gift;  nothing  being 
paid  by  them  for  the  land*  .  August  13,  1873,  pursuant  to  the  engage- 
ment in  the  month  of  May  prior,  Mr.  and  Mrs.  Butler  wei^  married,  and 
since  then  have  been  residing  on  one  of  the  farms.  The  deed  was  re- 
corded August  18, 1873.  Mrs.  Butler  had  no  knowledge  of  this  convey- 
ance until  long  after  the  marriage.  When  one  of  the  minors  t>ecame  of 
age,  he  deeded  back  to  his  father  the  undivided  half  of  this  property, 
receiving  in  exchange  a  mortgage  thereon  for  fifteen  hundred  dollars, 
payable  when  the  property  was  sold  or  Mr.  Butler  died.  .  And  this  ao- 
tion  is  brought  to  set  aside  the  conveyance  so  far  as  the  other  minor  ib 
concerned.  It  appears  from  the  testimony  that  the  plaintiff  was  pos- 
sessed of  but  little  means  at  the  time  of  the  marriage,  but  there  is  noth- 
ing showing  the  extent  of  Mr.  Butler's  property.  For  anythii^  in  the 
records,  these  &rms  in  Johnson  county  may  have  been  but  a  small  port 
of  his  estate*     He  made  no  defense  to  the  action,  and  the  litigation  was 
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between  tba  wiib  and  tjlie  minot  dangbter,  then  heraelf  married.  It  ap- 
peals, also,  that  Mrs.  Butler  has,  during  her  present  marriage,  been  well 
provided  for  by  her  husband.  Indeed,  she  makes  no  oomplaint  in  this 
respect.  No  brief  has  been  filed  for  the  defendant  in  error,  so  we  can- 
not say  positively  upon  what  ground  the  district  court  decided  against 
the  plaintiff;  but,  upon  the  £EU3t8  as  above  stated,  we  think  the  judgment 
was  properly  entered  in  favor  of  the  defendant  and  against  Mrs.  Butler. 
It  is  doubtless  true  that  at  common  law  it  was  the  disposition  of  courts 
to  hold  that  a  voluntary  conveyance  of  all  her  property  by  a  woman  en- 
gaged to  be  married,  made  without  the  knowledge  of  her  intended  hus- 
band, was  a  fraud  upon  his  marital  rights,  and  might  after  the  marriage 
be  avoided  by  him.  See,  in  support  of  this  view,  the  valuable  list  of 
authorities  in  brief  of  counsel  for  plaintiff  in  eirorf  Whether  the  same 
rule  obtained  when  the  husband,  just  before  marriage,  made  such  a 

conveyance  of  his  property,  is  not  so  clear.  See  1  Bright,  Hush. 
♦526     &  W.  366;  *1  Lead.  Gas.  Eq.  (White  &  Tudor's  notes)  618. 

The  reason  for  the  supposed  difference  in1;he  rule  grew  out  of  the 
different  rights  each  acquired  in  the  property  of  the  other,  and  the  differ- 
ent obligations  assumed  by  each  to  and  for  the  other  by  that  relation. 
We  deem  it  unnecessary  to  enter  into  any  discussion  of  these  matters, 
for  the  constant  tendency  has  been  to  do  away  with  these  differences,  and 
give  to  each  the  same  rights  in  the  property  of  the  other.  Of  course, 
when  each  acquires  by  marriage  the  same  rights  in  the  property  of  the 
other,  and  is  under  the  same  obligations  to  and  for  the  other,  then  that 
which  would  be  a  fraud  if  done  by  one  will,  unddr  the  same  circum- 
stances, be  a  fraud  if  done  by  the  other.  It  will  also  be  coneeded  that 
the  course  of  decision  in  this  country  has  been  in  favor  of  the  general 
proposition  that  a  voluntary  conveyance,  by  either  party  to  a  marriage 
contract,  of  his  or  her  entire  property,  made  without  the  knowledge  of 
th^  other,  and  just  prior  to  the  marriage,  is  a  fraud  upon  the  marital 
rights  of  such  other.  See,  among  other  authorities,  Swaine  v.  PerinO;  5 
Johns.  Ch.  482;  Smith  v.  Smith,  6  N.  J.  Eq.  515;  Petty  v.  Petty,  4 
B.  Mon.  217;  Leach  v.  Duvall,  8  Bush,  201;  Duncan's  Appeal,  48  Pa. 
St.  67;  Kline  v.  Kline,  57  Pa.  St.  120;  Logan  v.  Simmons,  8  Ired.  Eq. 
487. 

It  may  be  doubted  whether  such  is  the  law  in  Kansas  to-day.  The 
writer  of  this  opinion  is  strongly  inclined  to  believe  that  it  is  not.  It 
is  a  familar  maxim  that,  where  the  reason  for  a  rule  fails,  the  rule  itself 
ceases.  Now,  at  common  law,  the  husband,  by  marriage,  assumed  re- 
sponsibility for  all  his  wife's  debts,  became  also  the  owner  of  her  per- 
sonal property,  and  entitled  to  the  use,  rents,  and  profits  of  her  real  es- 
tate. Marriage,  therefore,  contemplated  on  his  part  both  the  assump- 
tion of  responsibility  and  the  acquisition  of  property.  The  fact  that  the 
wife  acquired  no  present  interest  in  any  of  her  husband's  property,  and 

only  the  inchoate  interest  of  dower  in  his  real  estate,  and  as« 
*5S6    aumed  no  responsi^bility  for  his  obligations,  occasioned  the  doubt 

whether  the  husband's  antenuptial  conveyance  was,  under  any 
cmnunafances^  a  fraud  upon  the  wife.    Under  our  law,  marriage  involves 
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neither  Ule  assumption  of  indebtedness  nor  the  acquisition  of  property. 
Neither  the  title  nor  the  possession  or  control  of  any  property,  real  or 
personal,  is  changed  by  marriage,  nor  does  either  husband  or  wife  be- 
come responsible  for  the  antecedent  debts  of  the  other.  How  can  it  be 
said  that  a  woman  who  the  day  before  marriage  gives  away  ten  thousand 
dollars  of  personal  property,  her  entire  estate  it  may  be,  has  in  any  sense 
of  the  term  defrauded  her  intended  husband,  when,  if  die  had  not  given 
it  away  the  day  before,  she  could  the  day  after,  the  marriage,  in  spite 
of  his  objection  and  beyond  the  possibility  of  his  restraint?  It  remains 
hers  after,  as  it  was  hers  before,  marriage,  with  the  absolute  right  of  dis- 
posal. And  the  same  is  true  in  respect  to  the  husband's  personalty. 
As  to  the  realty,  the  proposition,  it  is  true,  is  not  quite  so  broad.  Mar- 
riage works  no  change  in  the  title,  the  use,  or  the  control  of  it.  The 
husband  is  not  entided  to  the  possession  of  his  wife's  real  estate,  nor  to 
the  rents  and  profits;  and  the  estates  of  dower  and  by  curtesy  are  abol- 
ished. True,  in  lieu  thereof  each  is  entitled,  upon  the  death  of  the 
other,  to  a  half  of  all  the  real  estate  owned  by  the  deceased  during  the 
marriage,  and  which  has  not  been  sold  on  judicial  sale,  and  is  not 
necessary  for  the  payment  of  debts,  and  of  which  the  survivor  has  made 
no  conveyance;  so  that  there  is  an  inchoate  interest  to  the  extent  of  one- 
half  given  to  each  party  in  the  real  estate  of  the  other.  But  is  this  in- 
choate interest,  which  may  never  ripen  into  a  complete  title,  and  which 
is  subject  to  be  defeated  during  marriage  by  judicial  sale,  and  thereafter 
by  the  payment  of  debts,  such  an  interest  as  will  justify  a  court  in  pro- 
nouncing fraudulent  and  void  the  antenuptial  voluntary  conveyance  of 
either  husband  or  wife? 

But  it  is  not  necessary  to  decide  this  question,  and  the  court  declines 

to  express  any  opinion  thereon.     Conceding  the  law  to  be  in  ac- 

'*'527     cord  with  the  general  proposition  as  first  '^'stated,  still,  upon  the 

facts  in  this  case,  the  judgment  will  have  to  be  aflSrmed,  and  for 

several  reasons. 

The  conveyance  was  made  prior  to  any  contract  for  marriage;  and,  so 
far  as  the  findings  of  fact  by  the  court  show,  it  was  prior  to  any  thought 
of  nmrriage.  True,  it  appears  from  the  testimony  that  the  repres^ta- 
tions  to  Mrs.  Butler  and  the  conveyance  were  both  made  during  court- 
ship and  in  view  of  marriage;  but  still  the  &ct  is  undisputed  tiiat  the 
conveyance  was  made  some  weeks  before  any  actual  agreement  to  marry 
was  entered  into.  Would  it  have  been  held,  even  at  the  common  law, 
that  a  conveyance  before  any  contract  to  marry  was  a  fraud  upon  marital 
rights?     England  v.  Downs,  2  Beav.  522. 

Again,  the  conveyance  was  meritorious,  and  to  those  having  claims 
upon  the  grantor.  It  was  to  his  minor  children,  and  as  a  provision  for 
them.  Surely,  the  duty  of  a  father  to  his  minor  dxildien  by  a  deceased 
wife  is  as  great  as  that  to  a  woman  he  is  hoping  to  wed.  It  was  not  an 
absolute  rule  that  an  antenuptial  voluntary  conveyanoe  was  fraudulent 
and:  void.  In  Schoulers,  Dom.  Rel.  270,  it  is  said:  ^From  the  decis- 
iona  it  would  appear  that  some  alienations  of  the  wife's  property  without 
her  intended  husband's  knowledge  will  be.  allowed  to  stand*    The  facts 
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are  always  open  to  inquiry,  and  it  seems  settled  that  the  court  is  war- 
ranted in  oonsidering  such  drcumstanoes  as  the  meritorious  object  df-the 
conveyance,  and  the  situation  of  the  husband  in  point  of  pecuniary 
means."  Lord  Thurlow  held  that  such  a  conveyance,  being  made  by 
the  absolute  owner  of  the  property,  yrsa  prima  facie  good,  and  that  facts 
and  circumstances  must  be  shown  indicating  an  intention  to  deprive  the 
husband  of  that  which  he  might  rightfully  and  reasonably  expect  to  ob- 
tain by  the  marriage,  before  it  could  be  adjudged  fraudulent  and  void. 
Strathmore  v.  Bowes,  1  Ves.  Jr.  22.  Chancellor  Kent,  in  his  Commen- 
taries, volume  2,  p.  176,  says:  "If  the  settlement  be  upon  children  of  a 
former  husband,  and  there  be  no  imposition  practiced  upon  the  hus- 
band, the  settlement  would  be  valid  without  notice,"  citing  King 
♦628  V.  Cot^ton,  2  P.  Wms.  674;  Jones  v.  Cole,  2  Bailey,  330.  See, 
also,  Lyles  v.  Lyles,  Harper,  Eq.  288.  And  this  is  right  and 
reasonable.  The  intent  of  Mr.  Butler  in  this  conveyance  Was  not  to  de> 
iraud  the  future  Mrs.  Butler.  That  was  not  the  purpose  which  prompted 
the  act.  It  was  done  with  no  hostility  to  her,  no  desire  to  wrong  her, 
nor  from  any  thought  of  mere  personal  gain,  but  from  a  desire  to  pro- 
tect those  too  young  to  guard  their  own  interests,  and  whose  interests  it 
was  his  duty  to  protect.  Perhaps  this  property  had  been  bought  with 
money  belonging  to  their  mother,  or,  if  not,  it  may  have  been  the  ac- 
cumulation of  the  joint  industry  and  saving  of  tlieir  mother  and  himself, 
and  it  was  fitting  ttiat  the  title  should  be  passed  to  them  before  he  con- 
tracted any  new  matrimonial  alliance.  Certainly  it  would  seem  a  mis- 
nomer to  call  such  a  transaction  fraudulent. 

And  again,  it  is  not  shown  what  property  he  had  at  the  time  of  the 
conveyance.  If  possessed  of  large  estate,  a  voluntary  conveyance  of  a 
small  portion  thereof  to  a  stranger,  even,  and  made  after  the  contract  for 
marriage  had  been  entered  into,  would  scarcely  be  fraudulent.  If  he  re- 
tained that  which  would  be  ample  provision  for  the  support  of  himself 
and  wife  and  fiunily,  a  gift  to  a  stranger  would  be  no  fraud  upon  her 
marital  rights.  Surely  a  contract  to  marry  does  not  debar  a  man  from 
all  control  of  his  property,  or  tie  up  his  estate  like  an  order  of  court. 

For  these  reasons  we  think  the  judgment  of  the  district  court  was 
properly  entered  in  &vor  of  the  defendants,  and  it  must  be  affirmed. 

(All  the  justaoea  conooningO 
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*629    *Thoica8  W.  Waterson  i^.  Wiluah  Rogers  and  others. 

January  Term,  1879. 

1.  Bemnrrer  to  Evldenoe:  Bole.    A  demurrer  to  the  plainttlTs  evidence 

should  not  be  sustained  where,  the  petition  being  sufficient,  there  is  tes^ 
tiraonv  tending  fairly  to  establish  every  essential  uict.^  [Jansen  v.  Atchi- 
son, 16  Kan.  858.] 

2.  Agenoy :  Batifloation.    One  vrho  voluntarily  accepts  the  proceeds  of  an 

act  done  by  one  assuming,  though  without  authority,  to  be  his  agent,  rat- 
ifies the  act»  and  takes  it  as  his  own»  with  all  its  burdens,  as  well  as  its 
benefits.^ 

Error  from  Marshall  district  court. 

Action  brought  by  Waterson  against  William  Rogers  and  James  M. 
Gallagher  upon  two  promissory  notes.  Trial  at  the  December  term,  1876, 
of  the  district  court,  and  judgment  for  defendants. 

A.  E,  Parkj  for  plaintiff. 

C  21  Manrij  for  defendants. 

Brewer,  J.  This  was  an  action  on  two  notes.  A  demurrer  to  the 
evidence  was  sustained,  and  this  is  the  ruling  complained  of.  This  de- 
murrer could  have  been  sustained  only  in  case  of  a  total  failure  of  proof 
upon  some  essential  fact.  If  the  plaintiff's  pleading  was  sufficient,  and 
there  was  testimony  tending  fairly  to  establish  every  essential  fiact,  then 
ihe  demurrer  was  improperly  sustained,  no  matter  on  which  side  the  pre- 
ponderance of  the  evidence  may  appear  to  be.  Jansen  v.  Atchison,  16 
Kan.  358.  The  notes  were  signed,  "Wm.  Rogers,  by  Mary  Rogers, 
his  Wife;"  and  the  important  question  is  as  to  her  authority.  If  there 
was  testimony  tending  fairly  to  establish  such  authority,  then,  without 
doubt,  the  demurrer  should  have  been  overruled,  and  the  question  sub- 
mitted to  the  jury.  Either  prior  grant  or  subsequent  ratification 
*530  would  create  the  authority.  There  was  no  direct  *testimony  of 
express  grant  or  express  ratification.  Was  there  testimony  from 
which  either  could  be  implied,  or  from  which  a  jury  could  fiedrly  deduce 
the  existence  of  either?     The  circumstances  were  these: 

William  Rogers,  in  October,  1875,  left  for  the  Pacific  coeat,  to  be  ah- 

1  Where  a  party  fails  to  show  somethinff  essential  to  the  maintenaaee  of  the  ac- 
tion or  defense,  and  where  there  are  no  mspated  facts  for  the  jury  to  pass  upon, 
the  court  may  direct  a  verdict.  A  motion  to  direct  a  verdict  in  favor  of  the  de- 
fendant is  substantially  equivalent  to  a  demurrer  to  the  plaintiff's  evidence.  Sul- 
livan V.  Phoenix  Ins.  Co..  84  Kan.  170;  S.  C.  8  Pac.  Rep.  112. 

'By  accepting  the  benefits  of  the  unauthorized  act  of  an  agent  or  person  as- 
suming to  act  as  such,  the  principal  ratifies  it,  and  becomes  responsible  for  rela- 
tive obligations,  Nichols.  Shepherd  &  Co.  v.  Shaffer.  (Mich.)  80  N.  W.  Rep.  888; 
Clark  V.  Kails.  (Iowa,)  24  N,  W.  Ren,  567;  Eikenberrv  v.  Edwards.  (Iowa,)  24  K. 
W.  Rep.  670;  Gardner  v.  Warren,  (Mich.)  17  N.  W.  ftep.  858;  Vaughan  v.  Sheri- 
dan. (Mich.)  16  N.  W.  Rep.  62;  Strasser  v.  Oonklin,  (Wis.)  11  K  W.  Rep.  264; 
Beidman  v.  Goodell.  (Iowa.)  9  N.  W.  Rep.  900;  Coykendall  v.  ConsUble.  {N.  T.)  1 
N.  E.  Rep.  884;  but  such  acceptance  must  be  witn  knowledge  of  the  facta.  Ver- 
mont State  Baptist  Convention  v.  Ladd,  (Vt.)  4  Atl.  Rep.  684;  Jackson  v.  Badger. 
(Minn.)  26  N.  W.  Rep.  906;  Roberts  v.  Rumley,  (Iowa.)  12  K.  W.  Rep.  828;  Adams 
V.  Smith,  (Nev.)9  Pac.  Rep.  887;  McClelland  v.  Whiteley.  16  Fed. Rep.  822;  Kelley 
V.  Newburyport  A;  A.  H.  K.  Co.,  (Mass.)  6  N.  £.  Rep.  748. 
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sent  two  years.  Prior  to  his  departure,  he  leased  his  farm  to  his  brotber- 
in-laWf  James  M.  Gallagher.  TUe  lease  was  in  writing,  and  for  the  term 
of  two  years.  The  rent  was  to  be  a  share  of  the  crop.  He  also  tamed 
over  to  him  eighteen  head  of  cattle,  to  be  kept  for  three  years  for  one- 
balf  the  increase;  also  sold  him  A  span  of  horses,  for  which  he  took 
Gallagher's  note,  secured  by  chattel  mortgage;  and  also  a  steer,  for  which 
Gallagher  promised  to  pay  in  the  ensuing  March.  Mrs.  Rogers  did  not 
socompany  her  husband,  but  remained  with  Gallagher  on  the  fiarm,  a 
certain  portion  of  the  house  being  reserved  for  her  use.  During  the  fedl, 
Gallagher  did  some  plowing,  sowed  some  wheat,  and  put  up  about  eighty 
tons  of  hay.  The  lease  and  note  were  left  by  Rogers  with  his  wife. 
After  he  had  gone,  and  during  the  following  winter,  some  differences 
arose  between  Mrs.  Rogers  and  Gallagher,  the  nature  of  which  does  not 
appear,  and  she  proposed  an  arbitration.  He  says  she  told  him  ''that 
she  wanted  to  submit  all  matters  of  difference  between  him  and  Wm. 
Rogers  about  the  lease  of  the  farm,  and  the  cattle,  by  which  she  was  to 
get  possession  of  the  same  for  Wm.  Rogers.''  He  assented,  and  arbi- 
trators were  selected,  she  naming  one,  he  another,  and  the  two  selecting 
the  third.  The  arbitrators  decided  that  Gallagher  should  surrender  the 
&rm,  the  cattle,  the  hay,  and  the  horses  he  had  purchased;  that  Rogers 
should  give  up  the  note  and  chattel  mortgage,  and  pay  him  the  sum  of 
$132.58.  In  pursuance  of  this  decision,  the  note,  lease,  and  mortgage 
were  handed  to  the  arbitrators,  and  by  them  burned.  GaUagher  sur- 
rendered everything  he  had  received  from  Rogers, — ^&rm,  cattle,  etc., — 
and  Mrs.  Rogers  gave  him  the  two  notes  in  controversy,  for  the  amount 

awarded  by  the  arbitrators.  Mrs.  Rogers  took  possession  of  all 
*531    the  property  surrendered,  and  leased  the  farm,  for  the  *year  1876, 

to  John  Talbot,  who  occupied  it  that  season.  Rogers  returned 
in  October,  1876,  and  from  that  time  to  the  time  of  trial  occupied  his 
&rm,  and  had  possession  of  the  horses  he  had  sold,  and  the  cattle  he 
had  turned  over  to  Gallagher.  At  the  time  of  his  return,  some  of  the 
hay  which  Gallagher  had  put  up  the  prior  season  was  still  on  the  place, 
and  Rogers  fed  it  out  to  his  stock.  Mrs.  Rogers  claimed  at  the  time  of 
the  arbitration  that  she  had  full  authority  from  her  husband  in  the  prem- 
ises. Refers  wrote  a  letter  to  one  of  the  arbitrators,  after  he  had  heard 
of  what  had  taken  place,  in  which  he  thanked  them  for  what  they  had 
done;  said  he  did  not  blame  them  at  all;  but  that  Gallagher  had  swin- 
dled him,  and  he  did  not  propose  to  pay  the  notes  unless  he  was  oom- 
pelled  to. 

Upon  these  bets  we  remark  that  one  who  voluntarily  accepts  the  pro- 
ceeds of  an  act  done  by  one  assuming,  though  without  authority,  to  be 
his  agent,  ratifies  the  act,  and  takes  it  as  his  own,  with  all  its  burdens, 
as  wdl  as  its  benefits.  He  may  not  take  the  benefits  and  reject  the 
burdens,  but  he  either  accepts  or  rejects  them  as  a  whole.  This  is  a 
general  proposition,  to  which,  of  course,  there. may  be  exceptions  and 
Bmitations.  But  still  it  is  potent  in  this  case  as  showing  that  there  was 
some  testimony  from  which  a  jury  might  deduce  a  ratification  by  him 
of  the  acts  of  the  wife.     He  acted  knowingly,  and  repudiated  nothing  of 
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benefit  to  himself.  Oan  he  avoid  the  burdens?  Gotmsel  say  that  Gal* 
iagher  abandoned  the  farm,  and  tliat  Qogera  was  compelled  to  take  it  or 
let  it  ran  down,  and  that  such  mere  measure  of  protection  ought  not  to 
be  construed  as  a  ratification  of  the  unauthorized  act  of  his  wife.  Bnt 
his  action  was  not  limited  to  that*  He  took  possession  of  the  hay  which 
had  belonged  to  Gallagher,  and  was  given  him  by  the  arbitrators,  and 
fed  it  to  his  stock.  The  cattle  and  also  the  horses  which  he  had  turned 
over  to  Gallagher,  and  which  were  returned  only  in  pursuance  of  the  a^ 
bitration,  he  keeps  the  possession  of.  And,  in  the  letter  which  he  wrote 
on  receipt  of  the  news,  he  does  not  deny  his  wife's  authority,  or 
*532  propose  to  repudiate  the  entire  action,  but  only  to  ^contest  the 
payment  of  these  notes.  Nowhere  does  he  insist  upon  Gallsr 
gher's  continuing  the  lease,  or  the  contracts  he  had  made  with  him,  or 
offer  any  objection  to  the  termination  of  these,  and  the  surrender  of  the 
property  back  to  himself.  Now,  it  seems  to  us  that  in  these  mattere 
there  was  testimony  tending  to  show  a  ratification.  We  do  not  mean  to 
be  understood  as  saying  that  it  was  conclusive,  or  was  not  subject  to  ex- 
planation or  contradiction;  but  we  do  hold  that,  if  upon  it  the  jury  had 
found  there  was  a  ratification,  we  should  not  have  felt  warranted  in  setr 
ting  aside  the  verdict  as  entirely  without  support. 

The  judgment  of  the  district  court  will  therefore  be  reversed,  and  the 
case  remanded,  with  instructions  to  grant  a  new  triaL 

(All  the  justices  concurring.) 


Central  Branch  IT.  P.  R.  Co.  v.  Basil  Younq. 

January  Term,  1879. 

At  the  April  term,  1878,  of  the  district  court  of  Jackson  county.  Young 
recovered  a  judgment  against  the  Central  Branch  UnioQ  Fbcific  Railroad 
Company  for  the  sum  of  $32.50  damages  for  killing  a  cow  belonging  to 
said  plaintiff,  and  for  the  further  sum  of  $82.60  as  an  attorney's  fee,  and 
for  costs  of  suit,  taxed  at  $55.20.  The  railroad  company  brings  the  case 
here. 

D.  Martin^  for  plaintiff  in  error. 

Hayden  &  Hayden,  for  defendant  in  error. 

Per  Curiam.  The  above  case  is  affirmed ,  on  the  authority  of  the  fol- 
lowing decisions:  Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17  Kan.  145;  Mis- 
souri River,  Ft.  S.  4  Q.  R.  Co.  v.  Shirley,  20  Kan.  660;  Wiatet  v.  Sass, 
19  Kan.  556;  State  v.  Comstock,  20  Kan.  650;  Kansas  Pac.  Ry.  Co.  f - 
Ball,  19  Kan.  535. 
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♦688        ^Gkntral  Bbanch  U.  P.  R.  Co.  v.  W.  0.  Holoomb. 

Jannaiy  Term,  1879. 

At  the  April  term,  1878,  of  the  Jackson  district  court,  H!olcomb  had 
judgment  against  the  Central  Branch  Union  Pacific  Railroad  Company 
for  $35  damages  for  killing  a  cow  belonging  to  said  Holcomb,  and  for 
140  as  an  attorney's  fee,  and  for  costs  of  suit.  The  railroad  company 
brings  the  case  here  on  error. 

Z).  Martin^  for  plaintiff  in  error. 

Haydmi  &  Hayden^  for  defendant  in  error. 

PSB  Curiam.  The  above  case  is  affirmed,  on  the  authority  of  the  fol* 
lowing  cases:  Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17  Kan.  145;  Missouri 
River,  Ft.  8.  &  G.  R.  Co.  v.  Shirley,  20  Kan.  660;  Kansas  Pac.  Ry. 
Go.  y.  Ball,  19  Kan.  635. 


Sauual  O.  Swenson  v.  Daniel  Eoehl,  Sheriff,  etc. 

Januaiy  Term,  1879. 

1.  Homestead:  Occupation.    Occupation,  actual  or  constructive,  is  essen- 
tial to  give  the  character  of  homestead  to  premises.^ 

2. :  Intent.    While  occupation  need  not  always  be  instantaneously 

contemporaneous  with  purchase  to  create  a  homestead,  yet  the  purchase 
must  always  be  with  the  intent  of  present,  and  not  simply  of  future,  oc- 
copanQT. 

Error  from  Davis  district  court. 

Injunction  brought  by  Swenson  to  restrain  the  sale  by  Kiebl,  as  sher- 
iff of  Davis  county,  of  eighty  acres  of  land,  claimed  by  the  plaintiff  as 
her  homestead.  At  the  November  term,  1877,  of  the  district  court,  the 
defendant,  Kiehl,  had  judgment  against  Swenson,  who  brings  Ihe  case 
here. 

WdUer  C  Fawcetty  for  plaintiff  in  error. 

McClure  &  Hv/mphreyj  for  defendant  in  error. 

*534    '^'Breweb,  J.     This  was  an  action  of  injunction  to  restrain  the  sale 

by  defendant,  as  sheriff  of  Davis  county,  of  eighty  acres  claimed 

by  the  plaintiff  as  her  homestead.     There  was  a  general  finding  and 

judgment  in  favor  of  defendant,  and  plaintiff  alleges  error.     The  peti-: 

^Bee  Randal  v.  Elder,  12  Kan.  «257,  imd  note;  alto  King  v.  Goetz,  (Cal/)  11  Pac. 
Rep.  6B6,  and  note. 
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tion  to  restmn  the  sale  was  filed  May  28,  1877,  and  the  trial  had  No- 
vember 80, 1877.  The  judgment  apon  which  ttie  execution  was  issued 
was  renderod  in  1873.  One  execution  was  issued  February  5,  1877, 
and  another  April  28,  1877.  Both  were  levied  upon  the  land,  and  un- 
der the  latter  tiie  sale  was  about  to  be  made.  It  appears  that  the  land 
was  purchased  by  plaintiff,  November  18,  1876«  and  that  there  was  a 
small  house  upon  it;  yet  up  to  the  time  of  the  trial,  more  than  a  year 
after  the  purchase,  she  had  failed  to  move  upon  the  place,  or  occupy  it 
as  a  residence.  ''Occupied  as  a  residence  by  the  family  of  the  owner/ 
is  the  language  of  the  constitution  defining  the  homestead  exemption. 
We  are  aware  that  occupancy  is  not  always  possible  at  the  instant  of 
purchase,  and  that,  as  we  haye  heretofore  said,  a  reasonable  time  is  al- 
lowable in  which  to  prepare  for  and  complete  the  removal  to  and  occu- 
pation of  the  intended  homestead.  Bat  the  purchase  must  be  for  the 
purpose  and  with  the  intent  of  present,  and  not  simply  of  future,  use  as 
a  residence.  A  party  may  not  have  two  homesteads.  If  he  occupies 
one  dwelling  as  a  residence,  and  intends  to  continue  such  occupation  for 
the  present,  a  purchase  of  another  residence  does  not  invest  that  with 
the  character  of  a  homestead  simply  because  of  an  intent,  at  some  future 
and  more  convenient  time,  to  ma!ke  it  his  home.  And  this  is  trae 
whether  the  present  residence  is  owned  or  leased.  We  do  not  mean  that 
a  party  occupying  a  residence  under  a  lease  must  of  necessity  wait  until 
the  exact  instant  of  the  termination  of  that  lease  before  making  arrange- 
ments for  his  future  home.  The  law  favors  homesteads ;  and  arrange- 
ments made  at  about  the  time  of  the  termination  of  such  lease  or 
*535  occupation,  and  with  a  view  ^thereto,  are,  for  the  purposes  of  a 
homestead  question,  considered  as  made  contemporaneous  with 
such  termination ;  but  with  this  reasonable  limitation :  a  party  who  has 
one  home  cannot  impart  to  another  residence  which  he  may  purchase 
the  character  of  a  homestead,  and  thereby  secure  its  exemption  from  ju- 
dicial process,  by  the  mere  intent  at  some  future  time  to  occupy  it  as  a 
residence  of  himself  and  family.         • 

Now,  in  the  case  at  bar,  the  plaintiff  was  not  a  witness,  and  only  from 
the  testimony  of  her  husband  do  we  know  what  her  intent  in  the  matter 
was.  '  He  says  she  purchased  it  for  a  homestead;  that  she  did  not  oo- 
oupy  it  at  once,  because  the  building  then. on  the  premises  was  too  small 
and  unsuitable  and  because  of  her  health;  and  that  upon  the  purchase 
he  commenced  cultivating  the  ground  and  improving  the  premises,  and 
only  stopped  when  the  levy  was  made,  and  because  of  this  lawsuit. 
There  was  no  special  findings  of  fact,  but  only  a  general  finding  for  de- 
fendant. We  are  not,  therefore,  advised  upon  what  particular  ground 
the  district  court  found  for  defendant, — whether  because  it  discredited 
the  witness,  or  because  it  regarded  the  delay  unreasonable,  or  the  excuse 
for  stopping  work  insufficient,  or  because  it  was  not  satisfied  that  the 
purchase  was  made  with  the  intent  of  present  occupation.  It  is  need- 
less, therefore,  to  notice  in  detail  the  testimony.  It  is  enough  to  say 
that,  in  view  of  the  considerations  above  named,  it  does  not  appear  to 
us  that  this  court  can  hold  that  the  district  court  erred,  or  that  tiie  char- 
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acter  of  a  homestead  had  attached  to  the  piemiaes  at  ihe  time  of  the 
levy. 

The  judgment  will  therefore  be  affirmed. 

(All  the  justices  concurnng.) 


*536    ^ScHooirDiBTBiCT  No.  29,  BouBBoif  Go.y  «•  0.  O.  Perehoi* 

January  Term,  1879. 

1.  School-Districts:  ^ower  of  Board. .  Under  the  laws  of  1868,  a  school, 
district  board  has  no  power  to  bind  the  district  by  a  contract  to  purcliase 
a  stereoscope  and  stereoscopic  views,  without  a  prior  affirmative  vote  of 
the  Inhabitants  qualified  to  voto»  at  a  school  meeting  lawfully  assem- 
bled.* 

2» :  Contract:  Burden  of  Proof.    In  an  aetioq  against  aschooMis- 

trict  upon  such  a  contract,  the  burden  of  proof  is  on  the  plaintiff  to  es- 
tablish the  fact  of  such  a  vote;  and  proof  of  the  making  of  the  contract 
by  the  board,  is  no  evidence  of  the  fact  of  the  vote. 

Error  from  Bourbon  district  court. 

The  case  is  stated  in  ihe  opinion. 

Bill  &  Bailee  and  Eugene  P.  Ware,  for  plaintiff  in  error. 

Harria  &  Spencer^  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  by  0.  0.  Perkins  l^^in8t  School-dis- 
trict No.  29,  Bourbon  county,  on  a  certain  paper  writing,  in  words  and 
figures,  to-wit: 

"July  17,  1878. 
** Stale  cf  Kansas,  Bawrbon  Qmnfy — ss.;  M.  V.  Colt  and  A.  Goucher, 
school  directors  of  district  No.  29,  township  of  Dry  wood,  county  of  Bour- 
bon, and  state  of  Kansas,  bought  of  Chaplin,  Colton  <t  Co.  one  of  their 
*  Wonders  of  the  World,'  comprising  one  book,  one  stereoscope,  and  one 
hundred  stereoscopic  illustrations,  at  the  cost  of  fifty-eight  dollars,  to  be 
paid  on  or  before  the  first  day  of  May,  1875,  with  interest  at  the  rate  of 
six  per  cent.,  payable  at  the  First  National  Bank,  Fort  Scott,  Kansas. 
[Signed]  «M.  V.  Colt,  Director. 

"A.  Gk)UCHER,  Clerk.'* 

lit  has  heen  held  that  a  school  hoard  may,  without  a  vote  of  the  inhahitants, 
contract  for  a  well  as  a'^Decessary  appendage"  to  a  school-house.  Hemme  v. 
School-district  No.  4,  80  Kan.  877;  S.  C.  1  Pac.  Rep.  104.  So,  also,  a  fence  inclos- 
ing a  Bchool-house  site  is  a  ''necessary  appendage"  within  the  meaning  of  How. 
St.  Mich.  §  6078,  and  the  director  may  contract  for  the  building  thereof  without 
the  concurrence  of  the  other  members  of  the  school  board.  Greager  v«  Wright 
School-district  No.  9,  (Mich.)  28  N.  W.  Rep.  794.  In  Iowa  it  is  laid  down  that  di- 
rectors cannot,  without  a  vote  of  the  electors,  purchase  lightning  rods  for  school- 
houses,  Monticello  Bank  v.  Coffins  Grove,  (Iowa,)  1  N.  W.  Rep.  599;  Wolf  v.  In- 
dependent School-district,  1  N.  W.  Rep.  696;  nor  can  they  make  a  contract  of 
inaurance  on  a  school-house.  American  Ins.  Co.  v.  Willow  Dist.  Tp.,  (Iowa,)  8  N. 
W.Bep.  47a. 
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^^S7     ^On  the  back  of  si^d  paper  writing  there^was  tbe  foHdwing  re- 
ceipt, to-wit: 

"Dbywood  Township,  Oct.  21,  1878. 

"This  is  to  certify  that  the  within-described  school  fixtures  were  re- 
ceived by  me,  one  of  the  board  of  schood  directors  of  school-district  No. 
29,  all  in  good  order. 

[Signed]  "M,  V.  Colt." 

And  also  an  indorsement  from  Chaplin,  Colton  &  Co. 

The  action  was  commenced  before  a  justice  of  the  peace,  appealed  to 
the  district  court,  where  a  judgment  was  rendered  in  &vor  of  the  plain- 
tiff, and  the  school-district  now  brings  its  petition  in  error. 

Upon  this  record  it  is  insisted  by  the  plaintiff  in  error  that  without  a 
vote  of  the  district,  at  a  regularly  called  school-meeting,  the  district 
board  has  no  power  to  bind  the  district  by  such  a  contract.  This  daim, 
we  think,  is  6orrect.  The  powers  of  a  district  board  are  defined  in  article 
4  of  chapter  92  of  the  Gteneral  Statutes.  Section«46  of  that  article  (GeD. 
St.  p.  925)  is  referred  to  by  counsel  as  granting  such  a  power,  but  we 
cannot  so  construe  the  section.  It  reads:  "The  district  board  shall  pro- 
vide the  necessary  appendages  for  the  school-house  during  the  time  a  school 
is  taught  therein . "  Now,  a  stereoscope,  however  valuable  or  useful  it  may 
be  in  a  school,  can  in  no  proper  sense  of  the  term  be  called  an  appendage 
for  a  school-house.  It  may  be  difficult  to  state  exactly  what  is  meant  by 
and  included  in  this  phrase,  "  appendages  for  the  school-house. "  It  would 
seem  to  refer  to  things  connected  with  the  building  or  designed  to  render 
it  suitable  for  use  as  a  school-house.  But  without  attempting  to  define 
the  exact  scope  of  the  phrase,  it  is  plain  that  no  reasonable  interpreta- 
tion would  enlarge  it  so  as  to  include  a  stereoscope  and  stereoscopic 
views,  which,  if  not  the  "toy  boy  and  pictures,"  as  counsd  sneeringly 
call  them,  are  at  most  but  mere  apparatus.  And  provision  is  elsewhere 
made  for  supplying  the  school  with  "  blackboards,  outline  maps,  and 
apparatus."  Section  19  of  said  chapter  provides  that  a  school- 
*538  district  meeting,  lawfully  assembled,  *shall  have  power  to  vote 
a  tax  for  supplying  the  school-house  with  those  conveniences. 
Only  upon  such  a  vote  can  the  district  board  act,  and  then  only  to  the 
extent  of  the  tax  voted.  And  this  brings  us  to  the  second  question,  and 
that  is  whether  the  fact  of  such  a  vote  is  a  matter  for  the  plaintiff  to 
prove,  or  the  want  of  it  a  defense  for  the  defendant  to  establish.  We 
quote  from  the  brief  of  defendant  in  error:  "  Let  it  be  noticed  that  it  is 
not  claimed  that,  upon  certain  cotiditions,  and  under  certain  circum- 
stances, the  school-district  oflQcers  could  not  bind  the  district  by  the  ex- 
ecution of  such  a  paper  as  is  here  sued  upon,  but  only  that  these  con- 
ditions and  circumstances  did  not  exist;  that  is  to  say,  that  the  school- 
district  meeting  had  not  been  held.  Now,  it  being  admitted  that  the 
officers  had  the  power  to  make  the  purchase  and  execute  the  paper  sued 
on  in  this  action,  it  was  whoUy  a  matter  of  defense  for  the  district  to 
^ege  and  prove  that  the  conditions  and  circumstances  under  which  the 
power  to  purchase  would  ordinarily  exist  did  not  in  fact  exist  in  this  in- 
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0tanoe;  that  is  to  say^  even  if  there  should  have  beenil  achool^district 
meeting,  (and  there  was  not  one,)  still,  if  the  district  relied  upon  that 
as  a  defense,  it  should  have  allied  and  proved  it." 

In  this  we  think  the  learned  counsel  are  mistaken.  The  contract  was 
not  within  the  ordinary  powers  of  the  district  board.  It  was  a  power 
which  could  arise  only  from  express  grant  by  the  principal,  the  district. 
In  such  a  case,  the  act  of  the  agent  is  not  evidence  of  the  fact  of  the  grant. 
It  devolves  upon  him  who  claims  that  the  district  is  bound  by  the  acts 
of  the  board  to  show  the  authority  of  the  latter  to  act.  In  some  cases 
the  statute  alone  grants  the  power.  In  those  cases  proving  the  act  of  the 
board  establishes  the  claim  against  the  district.  In  other  cases  a  vote 
must  combine  with  the  statute  before  the  power  is  created,  and  then  mere 
proof  of  the  act  does  not  prove  the  vote  or  establish  the  power.  This  is 
in  accord  with  the  settled  law  of  agency.  The  denial  of  the  applica* 
bility  of  these  rules  to  n^otiable  municipal  bonds  in  the  hands  of  b(ma 
fide  holders  has  been  the  point  around  which  has  raged  much  of  the  fierce 

controversy  concerning  such  bonds.    We  conclude,  therefore,  that 
*589    *the  fact  of  a  vote  was  for  the  plaintiff  to  prove,  and  that  the  mak« 

ing  of  the  contract  was  not  evidence  of  a  power  in  the  board  to 

make  it.     For  this  error  the  judgment  of  the  district  court  must  be  re» 

versed,  and  the  case  remanded  with  instructioiui  to  grant  a  new 

(All  the  justices  concurring.) 
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January  Term,  1879. 

Verdict:  New  Trial:  Supreme  Court.  In  an  action  brought  by  the 
owner  of  a  colt  against  a  railroad  company  to  recover  the  vidue  of  such 
animalt  alleged  to  have  been  killed  on  the  line  of  its  road,  in  the  opera- 
tion of  the  railroad,  the  testimony  showed  that  the  colt  was  seen  alive  on 
the  morning  of  October  8, 1877,  at  a  place  where  it  usually  ran,  two  or 
three  hundred  feet  from  the  railroad  track,  which  was  unfenced;  that  at 
11  A.  M.  of  said  day  a  train  passed  east  at  sa;id  place  over  the  road;  that 
on  October  9, 1877,  the  colt  was  found  dead  and  buried  15  or  20  feet  from 
the  track  of  such  railroad ;  that  at  this  time  hair  could  be  seen  on  the  ends 
of  the  ties  for  about  two  rods,  which  corresponded  with  the  color  of  the 
hair  on  the  colt;  and  that  from  the  marks  along  the  ends  of  the  ties  and 
between  the  iron  rails  it  looked  as  if  an  anim^  had  been  dragged  along 
the  road  in  an  easterly  direction.  No  evidence  was  introduced  to  contra- 
dict this  testimony,  or  explain  these  circumstanises.  J^M  that,  ^fter  the 
vaxUct  of  a  Jury  has  been  rendered  in  favor  of  the  plaintiff,  and  the  dis- 
trict court  has  approved  the  verdict  by  refusing  to  set  it  aside  and  grant 
a  new  trial,  the  supreme  court  will  not  reverse  the  Judgment  of  the  dis- 
trict court,  and  order  a  new  trild  to  be  granted  on  the  ground  that  there 
is  not  sufadent  proof  that  the  c(^t  was  killed  on  the  line  of  the  nM.;  or 
in  the  operation  of  such  railway.  ^  <    . 


892  IJINSAS  BEPOBXi. 

Error  from  Atohison  district  court. 
The  case  is  stated  in  the  opinion. 
*540    *EvereA  &  Wag^enar^  for  plaintiff. 
Smith  &  Solomon  f  for  defendant. 

HoRTON,  C.  J.  This  was  an  action  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  in  the  district  court  of  Atchison  county  to 
recover  the  sum  of  135,  the  value  of  a  colt  allied  to  have  been  killed 
on  the  line  of  the  road  of  the  plaintiff  in  error,  on  or  about  the  eighth 
day  of  October,  1877,  while  in  the  operation  of  its  said  railroad.  The 
case  was  tried  in  the  court  below  on  the  twentieth  day  of  June,  1878,  at 
the  June  term  of  said  court,  before  a  jury  duly  impaneled  to  try  the 
same.  After  the  plaintiff  in  the  court  below  had  rested  his  case,  the  de- 
fendant in  that  court  (the  railroad  company)  filed  its  demurrer  to  the 
evidence,  which  was  overruled;  and  without  the  introductioii  of  further 
evidence  the  case  was  submitted  to  the  jury,  who  returned  a  verdict  for 
the  plaintiff  for  the  sum  of  $32.50,  the  value  of  the  colt,  and  $25  attor- 
ney's fees.  The  railroad  company  thereupon  filed  its  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  and  judgment  entered  on  the 
verdict  for  the  defendant  in  error.  The  plaintiff  in  error  now  seeks  a 
reversal  of  said  judgment* 

It  is  conceded  that  the  defendant  in  error  was  the  owner  of  the  animal 
in  controversy,  and  that  the  line  of  the  railroad  company's  road  was  un- 
fenced;  but  it  is  claimed  that  there  was  not  sufficient  proof  that  the  ani- 
mal, if  killed,  came  to  its  death  on  the  line  of  the  road  of  plaintiff  in  er- 
ror, by  the  engine  or  cars  of  said  company,  or  in  any  other  manner  what- 
ever in  operating  such  railway.  The  testimony  upon  these  disputed 
points  was  as  follows: 

The  plaintiff  was  then  called  and  sworn  as  a  witness,  alid  testi- 
*541     fied  as  follows:    *  Question.  You  are  the  plaintiff  in  this  action, 

Mr.  Pate?  Answer.  I  am;  yes,  sir.  Q.  Please  state  if  on  the 
eighth  day  of  October  you  were  the  owner  of  one  iron-gray  colt.  A.  I 
was.  There  is  a  littie  dispute  about  the  color  of  the  colt;  some  claimed 
that  it  was  a  black  colt,  but  I  regarded  it  as  an  iron-gray.  Q.  Where 
do  you  reside,  Mr.  Pate?  A.  Kapioma  township,  Atchison  county, 
Kansas.  Q.  How  old  was  your  colt,  Mr.  Pate,  on  or  about  the  eighth 
day  of  October,  1877?  A.  Something  near  six  months  old.  Q.  What 
sized  colt  was  it?  A,  Oh,  the  colt  was  what  I  called  a  good-sized  colt. 
Q.  What  was  its  color?  A.  The  colt  was,  I  should  say,  a  very  dark 
iron-gray.  Some  people  would  call  it  black,  but  by  observing  closely 
you  could  see  the  gray  hairs.  Q.  Where  was  that  colt  on  or  about  the 
eighth  day  of  October,  A.  D.  1877?  A.  I  can't  tell  exactiy  where  it  was 
all  day,  because  I  was  not  at  home  all  day.  Q.  Where  was  it  the  last 
time  you  saw  it?  A.  About  10  o'clock  in  the  morning  I  was  going  to 
Muscotah.  Just  before  I  started  away  I  saw  the  colt  at  my  place,  where 
it  was  usually  running,  on  the  outside  of  the  bars.  Q.  How  fiir  from 
the  track  of  the  Central  Branch?  A.  I  suppose  somewhere  about  200 
or  800  feet  from  the  track.     Q.  What  railroad  runs  along  there?    A. 
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Central  Branch.  Q.  The  Central  Branch  Union  Pacific  Railroad?  A. 
Yes,  ear.  Q.  This  colt  was  within  200  or  800  feet  of  the  track?  A.  Yes, 
sir.  Q.  Where  did  you  go  on  that  day?  A.  To  Mnscotah.  Q.  I 
will  ask  you  if  you  know  of  a  train  on  the  Central  Branch  Union  Pa- 
cific Railroad  passing  along  there  that  day.  A.  Something  near  11 
o'clock,  I  guess,  after  I  had  left  home  going  to  Muscotah,  I  heard  the 
cars  pass.  Q.  Which  way  were  they  going?  ^.  Qoingeast.  Q.  Did  you 
ever  see  the  cdt  after  that  at  any  time?  A.  I  dont  know  whether  I  did 
or  not.  I  can  say  I  never  saw  it  alive  again.  Q.  State  what  you  did 
see.  A.  I  saw  a  grave  dug  by  the  side  of  the  railroad  track,  and  a  part 
of  a  colt  that  resembled  my  colt  very  much.  Q.  How  long  was  this  after 
you  went  to  Muscotah?  A.  Perhaps  a  week.  Q.  Have  you  ever 
*642  seen  that  cdt  alive  since?  A.  I  never  have.  *Q.  Was  this  grave 
at  or  near  any  public  crossing?  A.  No,  sir.  Q.  When  you  saw 
this  colt  buried,  or  a  part  of  a  colt  buried,  how  fJEur  was  that  grave  from 
the  railroad  track?  A.  Something  near  fifteen  or  twenty  feet  from  the 
railroad  track,  I  guess. 

Also,  Nelson  Simmons,  who  being  duly  sworn,  testified  as  follows^ 
to-wit: 

Q.  Mr.  Simmons,  where  do  you  reside?  A.  In  Grasshopper  town- 
ship, about  three  miles  firom  Muscotah.  Q.  How  far  do.  you  reside 
fix>m  the  plaintiff  in  this  action?  A.  About  a  mile,  to  the  best  of  my 
knowledge.  Q.  How  far  from  the  railroad  track  of  the  Central  Branch? 
A.  About  a  mile,  I  should  think.  Q.  Were  you  living  there  on  or 
about  the 'eighth  day  of  October,  A.  D.  1877?  A.  I  was.  Q.  I  will 
ask  you  to  state  if,  on  or  about  this  date,  you  saw  a  colt  near  that  rail- 
road track.  A.  I  did;  yes,  sir.  Q.  State  where  that  colt  was,  and  how 
you  came  to  see  it.  A.  The  colt  was  lying  by  the  side  of  the  railroad 
track,  buried.  I  was  sent  after  to  come  and  appraise  the  colt.  Q.  Who 
was  it  sent  after  you?  A.  Mrs.  Pate,  wife  of  the  plaintiff  Boley  Pata. 
We  scratched  a  little  dirt  off  the  colt,  and  appraised  it.  Q.  What  kind 
of  a  colt  was  it?  A.  A  dark-colored  cdt.  Q.  What  was  its  size?  A. 
Looked  to  be  about  a  six-months'-old  colt.  Q.  Had  you  ever  seen  the 
colt  before,  Mr.  Simmons?  A.  Yes,  sir.  Q.  Whose  cdt  was  that  that 
was  buried  there?  A.  I  think  it  was  Mr.  Pate's  colt.  Q.  How  far  was 
the  colt  from  the  side  of  the  track?  A.  About  15  or  20  feet.  Q.  Did 
you  examine  the  track  there?  A.  I  did.  Q.  What  did  you  see  there? 
A.  I  saw  hair  on  one  end  of  the  ties;  the  hair  corresponded  with  the 
color  of  the  hair  on  the  colt  that  was  buried  there,  and  I  believe  the  rails 
where  I  saw  it  looked  as  if  something  had  been  dragged.  Q.  How  far 
did  that  extend?  A.  A  rod  and  a  half,  I  guess,  to  two  rods.  Q.  Can 
you  tell  which  way  the  cdt  had  been  dragged?  A.  Yes,  sir;  east, 
*548  I  think.  Q.  How  could  you  tell  that?  A.  By  the  tracks.  *Q. 
Did  you  see  anything  else  there  that  showed  where  the  animal 
had  beeiB  pushed  along?  A,  I  saw  a  place  where  it  looked  as  if  some- 
thing had  been  push^  along  that  was  caught  by  the  foot.  Q.  This 
mark  looked  as  if  the  animal  had  been  dragged  east?  A.  Yes,  sir.  Q. 
Was  the  place  where  the  animal  had  been  buried^  the  grave,  east  of  these 
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inarks?  A.  Yes,  sir.  Q.  You  say  you  saw  hiiir  along  the  tmcdc?  A, 
Yes,  iir.  Q*  In  how  many  different  places?  A,  I  can*t  say  poatiyely ; 
in  three  or  fout  places,  probably  more.  Q.  Did  the  hair  confespond 
with  the  color  of  the  hair  of  the  animal  buried  there?  A.  Yes,  sir. 
Also,  James  Thomas,  who,  being  duly  sworn,  testified  as  follows: 
"Q.  Are  you  acquainted  with  the  plaintiff ?  A.  Yes,  sir.  Q.  Where 
do  you  reside?  A,  In  Kapioma  township,  Atchison  county,  Kansas. 
Q.  How  near  do  you  reside  to  the  plaintiff?  A.  About  a  quarter  of  a 
mile,  I  guess.  Q.  Were  you  ever  near  the  railroad  near  Pate's,  on  or 
about  the  ninth  day  of  October?  A.  Yes,  sir.  Q.  What  did  you  see 
there  ?  Go  on  and  state  the  whole  thing.  A.  I  saw  a  colt  buried  there. 
Q.  Go  on  and  describe  it.  A.  The  colt  I  called  a  dark  iron-gray  colt. 
It  was  buried  up  in  the  ground  there.  Q.  Where  was  the.  grave  situ- 
ated? A.  About  fifteen  or  twenty  feet  north  of  the  railroad  track.  The 
colt  was  covered  up  with  dirt.  Q.  What  did  you  do?  A.  We  took  a 
hoe  and  dug  off  a  little  dirt  until  we  could  see  the  colt  and  see  what  kind 
of  a  colt  it  was.  Q.  Well,  whose  colt  was -it?  A.  We  thought  it  was 
Mr.  Pate's  colt.  Q.  How  long  before  you  saw  the  colt  there  had  you 
seen  it  alive?  A,  I  think  I  saw  it  the  morning  Mr.  Pate  started  toMus- 
<;otah..  Q.  Did  youeverseeitmore  than  once?  i4.  I  saw  it  almost  every 
day..  Q.  Have  you  ever  seen  Mr.  Pate's  colt  alive  since  you  saw  that 
colt  buried  there?  A,  No,  sir*  Q.  What  eke  did  you  see  there,  if 
*544  anything?  Did  you  *8ee  anything  on  the  track?  A.  I  saw  hair 
on  the  ends  of  the  ties.  Q.  What  else,  if  anything?  A.  I  saw 
where  it  looked  as  if  an  animal's  foot  had  been  caught  and  dragged  along. 
That  was  in  this  county.  Q.  Was  there  anything  else  that  showed  yoo 
that  an  animal  had  been  dragged  along  there?  A,  Marks  along  the  ends 
of  the  ties,  and  between  the  iron  rails.  Q.  What  was  the  color  of  the  hair 
on  the  ends  of  the  ties?  A,  Dark  iron-gray.  Q.  How  did  it  compare 
with  the  colt?  A.  Same  color;  some  few  gray  hairs.  Q.  How  &r  along 
the  track  did  the  hair  and  those  marks  extend?  A,  About  rod  and  a 
half.  '  Q.  Could  you  tell  from  the  looks  of  those  marks  there  which  way 
-th^  animal  had  been  dragged?  Ji.  It  looked  like  it  was  east.  Q.  Do 
you  know  what  time  the  train  passed  there  in  the  morning,  then?  A,  I 
think  about  eleven  o'clock.  I  noticed  it  several  times  passing  dose  on 
to  eleven  o'clock.  Q.  How  fer  did  you  dig  up  this  colt?  A,  We  dug 
just  so  we  could  see  the  color  of  the  colt.  Q.  Did  you  recognise  the  colt 
as  Mr.  Pate's?    A.  I  think  it  was  the  same  cah."  • 

Taking  the  whole  evidence  together,  we  think  it  is  sufficient  to  make 
outa  yrima  fadB  case  that  the  colt  in  controversy  was  killed  on  ih^  road  of 
the  plaintiff  in  error  by  the  engine  or  cars  of  the  company,  or  at  least  in 
some  manner  connected  with  the  operation  of  the  railroad.  All  the  in- 
ferences are  in  that  direction.  The  fiacts  more  naturally  fit  this  hypothe- 
sis than  any  other;  and  this  being  a  civil  ca^,  if  there  are  confiicting 
hypotheses,  the  judgment  must  be  for  that  for  which  there  is  a  piiepon- 
tderance  of  proof.  The  preponderance  of  proof  is  certainly  on  the  side 
of  the  defendant  in  error.  In  addition  to  the  facts  proved,  the  jury 
bad  the  right  to  use  the  knowledge  and  experience  tfaey  are  supposed 
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to  pobsfeesiQiBatkiqxNA  with  the  generality  of  maciklnd  in  milking  up -a. 
verdicty.and  hence,  in  this  case  they  had  the  iright,  in  view  of- the  proxi- 
.  imity  of  the  colt  to  the  railroad  traok  on  the  morning  of  October; 
*646    8th,  to  consider  the  probability  of  such  *colt. attempting  tp.  gro^  ; 
the  track,  or  of  straying  thereon,  and  also  it^  .likelihood  qf -b^i^gr 
struck  by  the  engine  of  the  train  going  eastward  ftt  11  a.  m.  of  said  day. . 
Its  death  must  be  accounted  for  in  some  way,  and  the  jury  have  applied 
the  &cts  to  the  most  reasonable  theory.     The  district  court  has  approved 
the  verdict  by  refusing  to  set  it  aside  and  to  grant  a  new  trial,  and,  un- 
der the  circumstances,  this  court  will  not  reverse  the  judgment;,  tbere- 
foie  the  judgment  will  be  affirmed* 
(All  the  justices  concurring.) 


W.  W*  Mabbourg  v.  H.  Lloyd,  Son  &  Co.  -  . 
January  Tenn,  1879. 

•  « •  . 

Negotiable  Instraments :  Promissory  Hote :  Indorsement  and  Trans- 
fer:  Title  of  Holder.  Where  a  promissory  note,  payable  to  the  order 
cf  a  corporation  engaged  in  the  business  of  manuf^uring  agricultural 
implements,  was  transferred  by  indorsement  before  maturity  to  the  plain- 
tiff, in  the  usual  course  of  business,  through  its  treasurer,  and  such  trans- ' 
fer  and  indorsement  were  made  for  the  benefit  of  the  corporation,  and 
thereafter  the  corporation  sanctioned  and  affirmed  the  aet  of  its  treasurer 
by  receiving  the  proceeds  of  the  sale  and  using  the  ^aoie  ip.  its  biial^s, 
hBld,  that  by  virtue  of  said  transfer  and  indorsement  the  plaintiff  acquired 
complete  title  to  the  note,  and  was  entitled  to  collect  it.^ 

Error  from  Atchison  district  court. 

The  case  is  stated  in  the  opinion. 

Eoereti  A  Waggener,  for  plaintiff  in  error. 

W,  D.  PFisbband  A.  F,  Martiny  for  defendants  in  error. 

•546  *HoRTON,  C.  J.  At  the  June  term,  1878,  of  the  district  court  of 
Atchison  county,  defendants  in  error  recovered  a  judgment  against 
the  plaintiff  in  error,  for  the  sum  of  $1,392.44,  and  plaintiff  in  error  now 
seeks  a  reversal  of  that  judgment.  The  facts  of  the  case  are  substantially 
as  follows:  On  the  ninth  day  of  August,  1875,  W.  W.  Marbourg  was 
indebted  in  a  large  sum  of  money  to  C.  Russell  <&  Co.,  a  corporation  en- 
gaged in  the  business  of  manufacturing  agricultural  implements,  at  Cdn- 
ton,  in  the  state  of  Ohio,  and  on  that  day  executed  to  Russell  &  Co., 
among  others,  the  note  sued  on,  being  for  the  sum  of  $1,148.68,  and 
due  February  15,  1876.  On  the  second  day  of  January,  1878,  IJoyd, 
Son  &  Co.,  Uie  defendants  in  error,  commenced  suit  on  said  note  against 

'Ai  to  ratification  of  unauthorized  act  of  an  agent  by  acceptance  of  the  bene- 
flto,  see  note  to  Waterson  v.  Rogers,  ante,  *529. 
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Marbonxg,  ailing  that,  before  fhe  maturity  of  the  note,  0.  Rossell  ft  Go. 
indorsed  and  transferred  the  note  to  them  for  a  valuable  consideration, 
and  set  forth  the  alleged  indorsement  on  said  note,  as  follows:  ^G.  Kds- 
ssL  A  Go.  Jas.  S.  Touker,  Trees. ;"  and  that  by  reason  of  such  indorse- 
ment and  transfer  lioyd,  Son  &  Co.  became  the  owners  of  the  note. 
Marbourg  answered,  setting  up  various  defenses,  and  among  others  that 
on  the  sixth  day  of  January,  1877,  he  paid  said  note  to  Russell  A  Co. 
The  alleged  indorsement  of  the  note  by  C.  Russell  A  Go.  was  also  put  in 
issue.  The  evidence  disclosed  the  &ct  that  Marbourg  did  pay  the  amount 
of  the  note  to  Russell  &  Co.,  in  January,  1877,  but  at  this  time  he  knew 
that  the  note  had  been  sold  and  n^otiated  by  Russell  A  Co.,  and  took 
from  Russell  A  Go.  an  indemnification  contract  to  hold  him  harmless 
from  the  payment  of  the  note,  or  any  liability  thereon. 

The  only  question  in  the  case,  as  now  presented,  worthy  of  any  con- 
sideration at  our  hands,  is  whether  the  note  was  assigned  to  the  defend- 
ants in  error  by  a  valid  indorsement.  The  plaintiff  in  error  contends 
that  James  S.  Touner,  treasurer  of  Russell  A  Go. ,  had  no  author- 
*547  ity  to  indorse  and  trans*fer  said  note,  and  that  said  pretended 
indorsement  of  G.  Russell  A  Co.;  James  S.  Touner,  Treasurer," 
if  ever  made,  was  in  violation  of  the  laws  of  the  state  of  Ohio.  We  do 
not  think  the  objections  of  counsel  tenable.  Under  the  statutes  of  Ohio, 
introduced  in  evidence,  the  corporatiqn  had  the  power  to  accept  the  note 
in  the  transaction  of  business  connected  with  the  object  of  its  creation, 
and  certainly,  if  it  needed  money  to  carry  on  its  business,  it  had  the 
right  to  sell  and  indorse  said  note.  Such  acts  are  embraced  within  the 
scope  of  the  powers  conferred  upon  it.  Again,  so  fiir  as  the  title  of  the 
defendants  in  error  depends  upon  the  authority  of  the  treasurer  of  the 
corporation  to  indorse  the  note,  it  is  clearly  sufficient.  If  there  was  any 
want  of  proof  of  his  authority  to  make  the  transfer  in  the  first  instance, 
the  subsequent  acts  of  .the  corporation  ratified  all  he  did.  The  note  was 
indorsed  and  discounted  for  the  benefit  of  the  corporation,  and  the  pro- 
ceeds thereof  were  used  in  the  business  of  the  company.  We  must  as- 
sume that  all  of  this  was  done  with  full  knowledge  of  the  action  of  the 
treasurer.  The  conduct  of  the  corporation  after  the  indorsement  by  the 
treasurer,  in  receiving  the  money  on  the  sale  and  transfer  of  the  note  and 
using  it  in  its  business,  so  far  sanctioned  and  affirmed  the  act  of  the 
treasurer  as  conferred  full  title  to  the  note  in  Lloyd,  Son  A  Co.,  and  au- 
thorized them  to  collect  it.  As  the  corporation,  by  virtue  of  the  act  of 
one  of  its  officers,  has  received  and  appropriated  the  fruits  of  the  contract 
with  the  defendants  in  error,  it  would  not  be  heard  to  object  that  such 
officer  had  not  authority  to  act.  .  Would  the  maker  of  the  note  stand  in 
a  better  condition  to  make  such  an  objection?  We  think  not.  Field, 
Corp.  §  197,  and  cases  there  cited  in  the  notes. 

The  judgment  of  the  district  court  will  be  affirmed* 

(All  the  justices  concurring.) 
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^548  *?•  P«  UsBEtL  9.  O.  B.  HiATT  and  another. 

Jannaiy  T«rm,  1879. 

!•  Oontraot:  Oonatniotlon:  Hedge  Fenee.  IMcIt  under  the  special  fleusto 
of  this  ease,  that  the  word  "inaintaiii,''  as  used  in  a  certain  special  oonr 
tract  for  growing  a  hedge,  means  maintenance  in  the  nature  of  cultiya- 
tion;  fl^  that  ^e  words  '^ordinary  stock,"  as  used  in  said  contract,  mean 
sudi  stock  as  is  permitted  by  law  to  run  at  large.  And  farther  Tield, 
that  the  parties  contracting  to  grow  the  hedge  were,  under  the  special 
contract,  required  to  do  eYeiything  that  was  reasonable  and  practicable 
to  grow  the  hedge,  but  were  not  required  to  do  what  was  unreasonable 
and  impracticable.  ^      . 

Baoovery :  Qnaatam  Keroit.    Where  a  plaintiff  states  in  his 

aaaM  ^  A  ^       m        m  ■*•  ^AB  •«  A  AAV  _-_• 


petition  all  the  facts  of  his  case,  setting  forth  a  special  contract,  the  work 
done  thereunder,  and  its  value,  and  then  proves  such  facts,  he  may  r^ 
cover  thereon,  provided  he  could  have  recovered  thereon  at  common  iaw» 
either  upon  the  special  contract  or  upon  a  quantum  meruit  count.^ 

Error  from  Leavenworth  district  court. 
The  cose  is  stated  in  the  opinion, 
/•  P.  Uther,  plaintiff  in  error,  for  himself. 
H.  T.  Qreen^  for  defendants  in  error. 

Yauintine,  J.  This  is  the  second  time  that  we  have  been  called  upon 
to  consider  this  case.  Usher  v.  Hiatt,  18  Kan.  195.  At  the  first  time, 
we  reversed  the  judgment  of  the  court  below,  and  remanded  the  case  for 
a  new  trial.  A  new  trial  was  afterwards  had  before  the  court  below  and 
a  jury,  which  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiffs 
below,  Hiatt  and  Maris,  and  against  the  defendant  below,  Usher,  for 
$1,478,  and  costs.  Usher  now,  as  plaintiff  in  error,  seeks  to  have  this 
judgment  reversed.  The  principal  grounds  urged  for  reversal 
*549  are  that  the  court  below  miscon^strued  the  contract  between  the 
parties.     Said  contract  reads  as  follows: 

^It  is  agreed  between  John  P.  Usher,  0.  S.  Hiatt,  and  0.  F.  Maris, 
as  follows:  Said  Hiatt  &  Maris  agree  to  reset,  cultivate,  and  complete 
the  hedge  apon  sections  28  and  24  of  township  10,  range  22,  in  Leaven- 
worth county,  and  section  19,  in  Wyandotte  county,  immediately  east 
of  said  sections,  which  was  undertaken  to  be  grown  by  A.  S.  Penfidd; 
to  cnltivate  and  maintain  said  hedge  in  a  skillful  manner  until  the  same 
shall  be  sufficient  to  turn  ordinary  stock,  and  such  as  is  contemplated 
by  the  laws  of  Kansas  relating  to  hedge  fences.  The  above  sections  of 
land  belong  to  said  Usher,  and  the  hedge,  when  completed,  will  divide 
these  lands  into  quarter  sections.     In  consideration  of  this  agreement  to 

>  See  Blood  v.  Wilson,  (Mass.)  6  N.  E.  Rep.  889,  and  note,  864  As  to  xeeoveir 
of  fuantum  meruit  under  contract  of  hiring  which  has  been  broken  or  reseindea, 
see  note  to  Duncan  v.  Baker,  ante,  *100;  also  Hartman  v.  Rogers,  (Cal.)  11  Pac 
Rep.8ai. 
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constract  and  the  construction  of  said  hedges  for  the  said  Usher,  he 
agrees  to  and  with  the  said  Hiatt  &  Maris  that,  if  tHey^diali  have  said 
hedge  set  and  reset  in  good  and  proper  cultivation  on  or  before  the  first 
day  of  July  next,  1871,  the  said  Usher  will  pay  them  at  that  date  one 
thousand  ($1,000)  dollars;  and,  if  the  said  parties  continue  to  cultivate 
and  maintain  said  hedge  as  before  agreed,  said  Usher  will  pay  them  five 
hundred  dollars  (1500)  on  the  first  day  of  July,  1872,  and,  upon  the 
completion  and  turning  over  said  hedge  to  said  Usher,  he  will  pay  them 
one  thousand  dollars,  ($1,000,)  or  the  third  thereof  on  the  completion 
of  the  hedge  upon  a  section,  as  the  case  may  be.  If  it  shall  then  hap- 
pen that,  in  consequence  of  mins,  the  parties  cannot  put  all  of  said 
hedge  in  good  condition  by  the  first  of  July  next,  as  above  agreed,  then  said 
Usher  will  pay  the  $1,000  as  soon  as  the  hedge  is  in  such  condition;  and 
the  parties  mutually  agree  with  each  other  that  the  said  Hiatt  &  Maris 
will  set  and  reset  and  cultivate  said  hedge,  as  aforesaid,  without  any  de- 
lay on  their  part^  and  said  Usher  will  promptly  and  faithfully  pay 
them  as  agreed  herein.  ^' J.  P.  Usheb. 

"0.  S.  Hiatt. 
^Lemmworth^  Nmmber  5,  1871.  C.  F.  Mamb." 

The  words,  ''until  the  same  shall  be  sufiScient  to  turn  ordinary  stock, 
and  such  as  is  contemplated  by  the  laws  of  Kansas,"  are  construed  by 
all  parties  to  mean  ''such"  hedge j  and  not  "such"  stock,  "as  is  contem- 
plated by  the  laws  of  Kansas." 

We  shall  now  proceed  to  consider  the  alleged  errors  as  discussed  in 

brief  of  plaintiff  in  error. 
*550    *1.  What  do  the  words  "cultivate  and  maintain"  mean',  as  used 

in  said  contract?  They  are  first  used  where  Hiatt  and  Maris  agree 
"to  cultivate  and  maintain  said  hedge  in  a  skillful  manner,"  etc.;  and, 
secondly y  after  providing  in  the  contract  that  Hiatt  and  Maris  shall  set 
and  reset  said  hedge,  putting  it  in  good  condition  and  in  proper  cultivar 
tiob,  and  providing  that  Usher  shall  pay  them  $1,000  therefor,  the  words 
are  again  used  as  follows:  "And,  if  the  said  parties  continue  to  cultivate 
and  maintain  said  hedge  as  before  agreed,  said  Usher  will  pay  them  five 
hundred  dollars"  more.  The  word  "cultivate,"  as  used  in  this  connec- 
tion, we  think  has  its  usual  and  ordinary  signification;  and  the  word 
"maintain,"  as  used  in  this  contract  and  in  connection  with  the  word 
"cultivate,"  means  to  maintain  in  the  nature«of  cultivation.  The  two 
words  are  used  together,  and  must  be  construed  together,  and  both  must 
be  construed  in  the  light  of  all  the  surrounding  circumstanoes;  and,  when 
so  construed,  we  think  they  mean  such  cultivation  and  maintenance  as 
plowing,  hoeing,  trimming,  plashing,  replanting,  etc.,  and  do  not  mean 
the  building  and  maintaining  of  fences  (as  seems  to  be  claimed  by  coan- 
sel  for  plaintiff  in  error)  on  both  sides  of  the  hedgO)  to  protect  it  from 
the  casual  depredations  of  roaming  cattle  allowed  to  run  inside  or  oQt^ 
side  of  the  fields.  The  outside  fence,  however,  seems  to  have  been  al- 
ready built  when  sdid  contract  was  made.  It  must  be  remembered  that 
the  plaintiffs  below  were  to  receive  less  than  fifty  cents  per  rod  for  set- 
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tingy  resetting,  ctdtivating,  and  maintaining  said  hedge,  which  fact  would 
aeon  to  demolish  all  supposition  that  the  plaintifb  were  to  either  build 
or  maintain  fences  on  both  sides  of  the  hedge.  There  were  from  sixteen 
to  eighteen  miles  of  hedge  to  be  set,  cultivated,  etc.,  and  they  were  to 
receive  only  $2,500  for  it.  The  principal  injury  that  was  done  to  the 
hedge  by  stock  was  done  by  the  stock  of  the  tenants  of  the  defendant 
below,  plaintiff  in  error. 

2.  What  do  the  words  *' ordinary  stock,"  as  used  in  said  contract, 
mean?    The  hedge  was  to  be  ^'sufficient  to  turn  ordinary  stock,  and  such 

[hedge]  as  is  contemplated  by  the  laws  of  Kansas  relating  to 
*5B1     hedge  fences."    Under  the  laws  *of  Kansas  a  hedge  should  be 

"composed  either  of  thorn  or  Osage  orange,"  (Gen.  St.  486,  §  1;) 
and  ''all  hedges  shall  be  of  such  height  and  thickness  as  will  be  sufficient 
to  protect  the  field  or  inclosure,"  (Gen.  St.  487,  §  2;  Laws  1873,  p. 
183;)  and  "swine  are  not  allowed  to  run  at  large,"  (Gen.  St.  1011,  § 
46.)  The  statutes,  therefore,  merely  require  that  the  hedge  shall  be 
composed  of  thorn  or  Osage  orange,"  and  shall  be  sufficient  ''to  protect 
the  field  or  indosure"  fi*om  stock,  but  from  such  stock  only  as  is  sup- 
posed to  be  running  at  large;  and,  as  said  contract  was  drawn  up  with 
reference  to  the  statutes,  the  words  "ordinary  stock,"  aei  used  in  the  con- 
tract, were  intended  to  mean  such  stock  only  as  is  permitted  by  law  to 
ran  at  laige;  and  therefore,  as  swine  are  not  permitted  to  run  at  large, 
the  words  "ordinary  stock,"  as  used  in  said  contract,  did  not  include 
swine.  The  jury  also  found  that  swine  were  not  ordinary  stock  under 
the  contract. 

3.  The  contract  required  that  the  plaintiffs  should  do  everything  that 
was  reasonable  to  midce  a  good  hedge,  but  it  did  not  require  that  they 
should  do  unreasonable  things. 

4.  And  the  contract  required  that  the  plaintifis  below  should  grow  a 
hedge  everywhere  on  the  contemplated  lines  where  it  was  practicable  for 
them  to  do  so;  but  it  did  not  require  them  to  grow  a  hedge  where  it  was 
impiaoticable  to  do  so«  Of  course,  it  was  poaaible  for  them  to  grow  a 
hedge  anywhere — even  across  streams,  by  building  culverts,  etc.,-^but 
we  do  not  think  that  the  contract  required  them  to  do  everything  that 
was  possible,  but  only  such  as  was  practicable.  This  seems  to  have 
been  the  opinion  of  the  court  below,  and  we  think  the  court  below  cor- 
rectly interpreted  the  opinion  of  this  court  formerly  ddivered  in  this 
case.  There  is  nothing  in  the  record  that  shows  that  "tfie  court  [below] 
was  of  the  opinion  that  if  thq  defendants  [plaintiffs  below]  made  a  reasanr 
cMe  effort  to  perform  their  contract,  whether  they  did  in  fact  perform  it 
or  not,  they  discharged  their  whole  duty."    The  court  below  was  of  the 

opinion  that  the  plaintiffs  were  required  to  perform  their  contract, 
*552     but  that  their  contract,  *when  rightfully  construed,  did  not  re- 

qnire  them  to  perform  unreasonable  things.  But  suppose  that 
the  plaintifiSi  did  not  perform  their  contract  in  every  particular.  That 
would  not  prevent  them  from  recovering.  Usher  v.  Hiatt,  18  Kan.  195; 
Dtincan  v.  Baker,  amiey  ^99.  They  might  still  recover  as  upon  a  quantum 
meruit  count.     Both,  tiie  pleadings  and  the  evidence  were  sufficient  for 
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that  purpose.  The  petition  stated  '^  the  fsusts"  oonstitating  the  pUdntiffi' 
caose  of  action,  just  as  it  should  have  done,  (Code,  §  87;  (jen.  St.  647,) 
setting  forth  the  special  contract,  the  work  done  under  it,  and  its  value; 
and  the  evidepce  introduced  proved  these  &cts.  Upon  the  facts  thus 
pleaded  and  proved  the  plaintiffs  had  a  right  to  recover,  provided  tiiey 
could  have  recovered  thereon  at  common  law,  either  upon  the  special 
contract  or  upon  a  quamtym  mendt  count. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


James  0.  Lawkengb  v.  James  H.  MgOozbb. 

Januaiy  Term,  1879. 

Bvldence:  Case  Stated:  Exclusion  of  Certain  Svidenoe,  not  Errone- 
ous. On  April  7,  1876,  James  H.  McGuire  purchased  of  James  G.  I^w- 
rence  one  hundred  bushels  of  com,  to  be  subsequently  delivered  on  de- 
mand, for  which  com  McGuire  paid  Lawrence  at  the  time  $20,  the  full 
price  thereof,  and  Lawrence  gave^  McGuire  the  following  instrument 
in  writing,  to- wit:  ''Osborne  Citt,  April  7, 1876.  Due  James  H.  Mc- 
Guire one  hundred  bushels  com,  to  be  delivered  Bit  my  house  in  Corinth, 
Kan.,  on  demand.  J.  C.  Lawrence.  ''  Afterwards,  but  at  different  times, 
and  in  different  amounts,  Lawrence  delivered  to  McGuire  in  the  aggre- 
gate 93  11-14  bushels  of  said  com,  and  afterwards  faUed  and  refused  to 
deliver  the  remainder,  to-wit,  6  3-14  bushels.  On  the  trial  the  court  re- 
fused to  pemiit  Lawrence  to  prove  that  he  and  McGuire  had  an  under- 
standing, in  November,  1876,  as  to  the  time  when  McGuire  would  go  for 
the  com;  but  as  there  was  no  claim  made  that  the  parties  ever,  upon 
any  sufficient  consideration,  made  any  contract  different  from  the  one 
made  on  April  7,  1876,  and  as  Lawrence,  after  November,  1876,  refused 
absolutely  and  unconditionally  to  deliver  said  6  8-14  bushels  of  com,  the 
court  did  not  err  in  refusing  to  permit  Lawrence  to  introduce  said  ev- 
idence. 

*558    ^Error  from  Osborne  district  court 
The  case  is  stated  in  the  opinion. 
A.  Saaeyy  for  plaintiff  in  error. 
0.  Beamier f  for  defendant  in  erron 

Valentine,  J.  The  judgment  sought  to  be  reversed  in  this  case  is  for 
just  $1.20,  besides  costs,  and  was  rendered  on  a  claim  for  damages  for 
the  failure  to  deliver  just  6  8-14  bushels  of  com.  James  H.  McGuire 
was  the  plaintiff  below,  and  James  C.  Lawrence  was  tlie  defendant  be- 
low. The  judgment  was  rendered  in  favor  of  the  plaintiff,  and  against 
the  defendant,  on  the  following  instrument  in  writing,  to-wit: 

"OsBoaNB  Gray,  April  7,  1876. 

^Due  James  H.  McGuire  one  hundred  bushels  com,  to  be  delivered 
at  my  house  in  Corinthi  Kansas,  on  demand*  J*  C*  Lawbbncb." 
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The  one  hundred  bushels  of  corn  was  all  paid  for  at  the  time  this  con- 
tract was  niade,  the  amount  of  the  purchase  money  being  $20.  After- 
wards, but  at  different  times  and  in  different  amounts,  the  defendant 
delivered  to  the  plaintiff  in  the  aggregate  93  11-14  bushels  of  said  com, 
Jind  thereafter  failed  and  refused  to  deliver  the  remainder.  At  the  last 
time,  however,  at  which  the  plaintiff  received  com  on  the  contract,  the 
defendant  requested  the  plaintiff  to  take  all  the  com  that  the  defendant 
owed  him;  but  the  plaintiff  did  not  and  could  not  do  so  on  account  of 
3n  insufficiency  in  his  means  of  transportation.  Afterwards  the  defend- 
ant refused  to  deliver  to  the  plaintiff  the  remainder  of  the  com,  and  the 
plaintiff,  then  commenced  this  action  for  the  resulting  damages.     The 

action  was  commenced  before  a  justice  of  the  peace.  In  the  jus- 
^554    lice's  court  the  defendant  offered  to  allow  judgment  to  be  ""rendered 

against  him  for  $1.25,  but  the  offer  was  not  in  writing,  and  it 
was  upon  the  condition  that  the  plaintiff  should  pay  all  costs.  The 
plaintiff,  of  course,  refused  to  accept  the  offer,  (Justice's  CSode,  §  117; 
Gen.  St.  799;)  and  it  appears  from  defendant's  (plaintiff  in  error)  coun- 
sel's brief  that  said  offer  was  afterwards  withdrawn.  Afterwards  the 
case  was  tried  in  the  district  court  before  the  court  and  a  jury,  in  which 
coart  the  verdict  and  judgment  were  rendered  in  finvor  of  the  plaintiff, 
imd  against  the  defendant,  for  $1 .20.  The  jury  found  a  general  verdict, 
-and  also  made  special  findings.  The  defendant  seems  to  be  dissatisfied 
^iih  the  judgment,  and  now,  as  plaintiff  in  error,  brings  the  case  to  this 
court  for  review. 

There  is  nothing  in  this  case  to  commend  it  to  more  than  the  ordinary 
attention,  diligence,  and  toil  usuaUy  bestowed  upon  cases  by  appellate 
courts.  Substontial  justice  was  done  in  the  court  below,  and  no  material 
^error  was  committed.  Besides,  no  great  interests  are  involved  in  the 
-case,  no  great  question  of  either  law  or  of  fact  is  presented  by  the  record, 
nor  is  this  one  of  a  class  of  cases  involving  the  same  question  or  ques- 
tions, all  of  which  might  be  determined  by  a  single  adjudication.  It  is 
in  fact  a  single,  isolated,  and  diminutive  contest  over  only  a  few  cents. 
It  is  a  trifling  case,  in  whatever  aspect  ?re  may  view  it.  And  even  coun« 
sel  for  plaintiff  in  error  must  also  think  that  it  is  a  trifling  case,  for  he 
has  fidled  to  refer  us  to  the  pages  of  the  record  of  the  proceedings  of  the 
<x>Turt  below,  as  required  by  mle  2  of  the  supreme  coiurt  rules.  13 
Kan.  6;  second  page  of  the  cover  of  the  printed  docket,  sent  to  counsel 
for  the  last  three  terms  of  this  court. 

It  is  claimed  that  the  court  below  erred  in  refusing  to  permit  the  de* 
fendant  below  to  answer  the  following  question,  to-wit:  '*  State  if,  at  the 
lime  above  mentioned,  [November,]  you  and  plaintiff  had  an  understand- 
ing as  to  the  time  the  plaintiff  would  come  for  com,  and,  if  so,  what  was 
it."     The  word  "November"  was  not  in  the  original  question;  but,  as 

the  counsel  for  plaintiff  in  error  has  inserted  it  in  his  brief,  we 
^556    suppose  that  November  was  the  time  intended*    But  what*ever 

time  was  intended  is  immaterial ;  for  there  is  no  daim  that  the 
parties  ever,  upon  any  sufficient  consideration,  made  any  contract  dif- 
ferent from  the  one  made  April  7,  1876.     But  suppose  that  the  plain- 

V.  21k— 26 
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tiiSf  and  defendant  did  agree,  in  November,  upon  some  particular  time 
for  the  delivery  of  the  com,  still  the  defendant  afterwardis  refused  abso- 
lutely and  unconditionally  to  deliver  said  6  3-14  bushels  of  the  com. 

We  shall  not  discuss  in  detail  the  other  questions  raised  by  plaintiff 
in  error,  but  will  merely  say  that  we  think  his  points,  under  the  £eu^ 
of  this  case,  are  all  untenable. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


W.  G,  Frakbr,  impleaded,  etc.,  v.  H.  B.  Cullum,  Receiver,  etc.* 

January  Term,  1879. 

1.  Promissory  Note :  Alteration.    Where  a  note  is  executed  by  an  accom- 

modation maker,  and  is  afterwai'ds,  without  his  consent  or  knowledge* 
materially  altered  by  an  indorsee  and  holder  thereof,  KM»  that  such  note 
is  thereby  rendered  invalid.* 

2.  Promissory  Note:  Consideration.    And  afterwards,  where  such  maker, 

without  having  any  knowledge  of  such  alteration,  executes  a  new  note  in 
Ueu  of  the  altered  one,  fields  that  such  new  note  is  given  without  any 
sufficient  consideration  therefor;  and,  except  in  the  hands  of  an  innocent 
holder  for  value,  its  payment  cannot  be  enforced  as  against  the  maker. 

Error  from  Sedgwick  district  court. 
The  case  is  stated  in  the  opinion. 
*666    *H.  0,  Ruggles^  for  plaintiff  in  error. 
Sbiu  it  HdtUm^  for  defendant  in  error* 

Valbntinb,  J.  The  principal  question  involved  in  this  case  is  with 
reference  to  the  effect  to  be  given  to  certain  alterations  made  in  a  certain 
promissory  note.  The  facts  of  the  case  seemi  to  be  substantially  as  fol- 
lows: In  January,  1875,  W.  C.  Fraker  executed  to  J.  C.  Fraker  a  cer- 
tain promissory  note  for  $4,862.40,  dated  January  23, 1875,  due  in  six 
months  after  date,  and  drawing  interest  from  maturity  at  the  rate  of 
12  per  cent,  per  annum.  This  note  was  executed  by  W.  C.  Fraker 
without  any  consideration  to  him,  and  merely  as  an  accommodation  to 
his  brother  J.  C,  Fraker,  who  expected  to  have  the  note  discounted  by 
the  First  National  Bank  of  Wichita.  Afterwards  the  note  was  so  dis- 
counted. J.  C.  Fraker  was  the  president  and  managing  officer  of  said 
bank.     While  said  note  was  in  the  hands  of  the  bank,  J.  G.  Fraker  (its 

^This  case  again  in  court,  24  Kan.  079. 

*See  Fuller  v.  Qreen,  {Wis.)  24  N.  W.  Rep.  907,  and  note,  911;  Bell  v.  Mahin, 
(Iowa.)  29  N.  W.  Rep.  881;  Port  Huron  First  Kat.  Bank  v.  Carson.  (Mich. )  27  N.  W. 
Rep.  589;  Church  v.  Fowle,  (Mass.)  6  N.  B.  Rep.  764;  Canon  v.  Gri^by,  (IlL)  5  K. 
B.  Hep.  802;  Bcott  y.  Calkin,  (Mass.)  2  K.  B.  Rep.  676. 
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president  and  mtnaging  ofBser)  altered  the  same  by  changing  the  figure 
"5,"  in  the  figures  "1875,"  to  the  figure  "6,"  and  by  changing  theword 
"niaturity"  to  the  word  "date,"  so  that  the  note  appeared  to  have  been 
executed  in  1876  instead  of  in  1875,  and  to  draw  interest  from  date  in- 
stead  of  from  maturity.  This  was  done  without  the  knowledge  or  con- 
sent of  W.  G.  Fraker.  August'29,  1*876,  said  bdnk  suspended.  At 
that  time  the  bank  owed  W.  G.  Fraker  about  $1,800,  and,  although  the 
bank  still  held  said  note,  W.  G.  I^raker  did  not  know  it.  On  the  night 
of  August  29,  1876,  J.  G.  Fraker  informed  his  brother  W.  G.  Fraker 
that  the  bank  still  held  said  note;  that  it  was  not  paid;  and  that  he,  W. 
C.  Fraker,  was  still  liable  thereon;  and  requested  W.  C.  Fraker  to  re- 
linquish to  the  bank  said  $1,800  in  part  payment  of  said  note,  and  to 

give  new  notes  for  the  balance.  W.  G.  Fraker  complied  with  his 
*667    brother's  ♦request..    The  new  notes  (four  in  number)  were  eie- 

cated  by  W.  G.  Fraker  to  J.  G.  Fraker,  and  indorsed  by  J.  G. 
Fraker  and  delivered  to  the  bank.  At  the  same  time  that  these  new 
notes  were  executed,,  the  old  note  was  delivered  up  to  W.  G.  Fraker. 
No  other  consideration  than  this  old  note  was  ever  received  for  the  new 
notes.  W.  G.  Fraker  did  not  examine  the  old  note  at  the  time  he  re- 
ceived it,  and  did  not  know  tlien,~n6r  for  several  days  thereafter,  that 
said  old  note  had  been  altered.  Afterwards  said  bank  was  placed  in  the 
hands  of  a  receiver,  and  the  receiver  then  commenced  this  actipn,  against 
W.  G.  Fraker  and  his  brother  J.  G.,  to  recover  the  amount  of  one  of  said 
new  notes.  W.  G.  Fraker  defended;  setting  up,  among  other  things, 
a  want  of  consideration,  and  that  said  old  note  had  been  altered.  The 
case  was  tried  before  the  court  and  a  jury.  Evidence  was  introduced 
proving  or  tending  to  prove  all  the  forgoing  iSwsts.  When  the  defend- 
ant rested,  the  plaintifif  demurred  to  the  defendant's  evidence,  on  l^e 
ground  that  it  did  not  prove  any  defense.  The  court  sustained  the  de- 
murrer, the  defendant  excepting,  and  then  rendered  judgment  against 
the  defendant  for  the  amount  of  the  note  sued  on,  [$847.50.]  The  de- 
fendant then  moved  the  court  for  a  new  trial,  which  motion  the  court 
overruled,  and  the  defendant  then,  as  plaintiff  in  enor,  brought  the  case 
to  this  oourt  for  review. 

We  think  the  court  below  erred^  Wededde  the  case  upon  the  facts 
as  they  now  appear,  and  not  upon  what  they  may  be  shown  to  be  upon 
a  new  trial.  We  refrain  from  discussing  this  case  at  length,  for  the  rea- 
son that  we  suspect  that  many  new  facts  will  be  shown  on  the  new 
trial,  and  the  case  will  then  be  presented  in  a  very  different  aspect.  All 
that  we  now  decide  is  as  follows:  Where  a  note  is  executed  by  an  ac- 
commodation maker,  and  is  afterwards,  without  his  consent  or  knowl- 
edge, materially  altered  by  an  indorsee  and  holder  thereof,  such  note  is 
thereby  rendered  invalid;  and  afterwards,  where  such  maker  without 
having  any  knowledge  of  such  alteration,  executes  new  notes  in  lieu  of 

the  altered  one,  such  new  notes  are  given  without  any  sufficient 
*558    consideration  '*'therefor,  and,  except  in  the  hands  of  an  innocent 

holder  for  value,'  their  payment  eannot  be  enforced  as  again^  the 
maker.    .  ...'■•. 
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The  judgment  of  the  ooart  below  wiU  be  xevened,  and  cause  lemaQcled 
for  a  new  trial. 
(All  the  justices  concurring.) 


W.  C.  FrAKEB  9*  H.  B.  CULLUH. 

January  Term,  1879. 
Brror  ftom  Sedgwick  district  court* 

Pkb  Ccbiam.  The  judgment  in  this  case  will  be  reversed,  and  cause 
remanded  for  a  new  trial,  on  the  authority  of  the  case  just  decided,  of 
Fraker  v.  Cullum,  amie  *556. 

(All  the  justices  concurring.) 


Jambs  W.  Blain,  Treasurer  of  Riley  Co.,  v.  Riley  Co.  Agbicult^ 

tTBAL  SOC. 

January  Term,  1879. 

Error  from  RUey  district  court. 

On  the  twenty-third  day  of  October,  1876,  the  chairman  of  the  board 
of  county  commissioners  of  Riley  county  executed  and  delivered  to  the 
Riley  County^Agricultural  Societj^,  defendant  in  error,  a  certain  order 
upon  the  treasurer  of  said  county,  of  which  order  the  following  is  a  copy, 
to-wit: 

«Ofpicb  of  County  Clerk,  Riley  Co.,  Kansas, 

"Manhattan,  October  23,  1876. 
**To  Treasurer  qf  Riley  Co.:  J.  Q.  A.  Sheldon,  secretary,  and  J.  K. 
Winship,  treasurer,  of  the  Riley  County  Agricultural  Society,  having 
filed  with  the  county  derk  of  Riley  county  an  affidavit,  togetber  with 
the  certificate  of  the  secretary  of  the  state  board  of  agriculture,  setting 
forth  that  section  two  of  chapter  nine  of  the  laws  of  Kansas  of  1873  has 
been  by  said  Riley  County  Agricultural  Society  fully  complied  with, 
you  will  therefore  pay  to  the  treasurer  of  said  Riley  County  Agri- 
'^'ddQ    cultural  Society  the  sum  of  two  hundred  '^'dollars  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated. 
[Signed]  "T.  S.  St.  John, 

"Chairman  of  Board  of  Com^  of  Riley  Co.,  Kan." 

Afterwards  said  order  was  presented  to  James  W.  Blain,  county  treas- 
urer of  Riley  county,  plaintiff  in  error,  and  payment  or  acceptance  and 
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registration  thereof  demanded.  He  then,  and  at  all  times,  reAieed  either 
to  pay  or  accept  and  register  said  order.  Afterwards,  on  the  sixteenth 
ofMBochj  1876,  said  defendant  in  error  filed  its  petition  or  application 
in  the  district  court  of  Riley  county,  said  court  being  then  in  session, 
for  a  peremptory  mandamuB  to  compel  said  Blain  to  pay  said  order;  and 
the  same  day  served  a  notice  on  said  Blain  that'  said  application  would 
be  presented  to  said  court  on  the  seventeenth  of  March,  1876,  and  on 
said  day  said  application  was  made  to  the  court.  No  alternative  writ 
was  issued,  and  hence  no  answer  was  or  could  bei  filed.  No  evidence 
was  introduced  by  either  party,  and  the  only  question  before  the  court 
was  whether  said  petition  set  forth  facts  sufficient  to  warrant  the  issuinf;; 
of  a  peremptory  writ  of  mandamus.  Gen.  St.  776,  §  691.  The  appli- 
cation was  heard  by  the  court  on  said  seventeenth  of  March,  1876,  and 
argued  by  counsel;  and  the  court  took  the  .matter  under  advisement, 
and  reserved  its  decision  until  the  next  term  thereof,  at  which  time,  to- 
wit,  on  the  fourteenth  of  September,  1876,  a  decision  was  rendered  by 
the  court,  and  the  order  made  for  issuing  a  peremptory  writ  of  momdamu8 
as  prayed  for,  and  judgment  rendered  against  the  plaintiff  in  error  for 
costs;  to  which  order  and  judgment  Blain  duly  excepted,  and  he  now 
brings  the  case  here  for  review. 

JB.  B.  SpHmanj  for  plaintiff  in  error, 

JMbrfm  ib  ISUkamy  for  defendant  in  ^rror. 

Per  Cubiam.  The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded,  with  the  order  that  the  peremptory  writ  of  mandamus 
.  asked  foir  by  the  plaintiff  below  be  refused.  This  decision  is  made 
*560  upon  the  authority  of  the  following  *among  other  cases,  to-wit: 
McCk>nneIl  v.  Hamm,  16  Kan.  228;  Spencer  v.  School-district, 
15  Kan.  *259,  *262;  State  v.  Osawkee  Tp.,  14  Kan.  *418,  *420;  Loan 
Ass'n  Y.  T<q[>eka,  20  Wall.  656. 


City  of  AxooaiBON  v.  Qbobob  JAimoi* 

January  Term,  1879. 

1.  Initruotions:  Written  on  Bequest:  Oral  Bemarks.  The  statute  pro* 
vides  that  in  dvU  caseQ  the  court  shall,  when  requested  by  either  party, 
reduce  its  instructions  to  writing.  This  provision  is  mandatory,  and  a 
disregard  of  it  Is  error,  compelling  a  reversal.  Hence,  when  the  record 
contains  several  pages  of  instructions,  which  were  given  orally  to  the 
Jury,  in  disregard  of  the  demand  of  one  party  for  written  instructions, 
and  some  of  which  are  plainly  instructions  upon  the  law  of  the  case,  and 
not  mere  directions  as  to  the  form  of  the  verdict  or  other  collateral  m;^ 
tera,  hddf  that  this  court  must  reverse  the  judgment  on  the  petition  of 
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the  party  demanding  written  instructions,  irrespective  of  the  question 
whether  such  oral  i^tructions  as  are  incorporated  ioto  the  reoord  are 
correct  statements  ot  the  law  applicable  to  the  case.  [Jenkins  v.  Leyis, 
23  Kan.  255.] 

Statement  of  OoBrt:  Misleading  and  Preijt^dioial.    On  the 


first  trial  of  an  action  brought  to  recover  damages  for. personal  injuries 
sustained  through  the  alleged  negligence  of  defendant,  the  trial  court 
sustained  a  demurrer  to  the  plaintiff's  evidence.  On  review,  this  court 
reversed  this  decision,  holding  that  there  was  some  testimony  tending  to 
sustain  the  alle^^on  of  negligence,  and  that,  therefore,  there  was  a 
question  of  fact  to  be  submitted  to  the  jury,  and  that  the  court  erred  in 
withdrawing  the  question  from  them.  In  the  opinion  this  court  expressly, 
declined  to  decide  upon  which  side  was  the  preponderance  of  the  testi- 
mony, and  stated  what  must  be  found  to  exist  before  negligence  could 
be  imputed  to  the  defendant.  On  the  second  trial  the  court  stated  to  the 
.  jury  as  follows:  *'0n  the  first  trial  I  did  not  think  the  plaintiff  had  any 
case,  but  the  supreme  court  thinks  he  had  a  good  ca«0.'*  Reld,  mislead- 
ing and  prejudicial. 

8.  MHnicipal  Corporations :  Sidewalks :  Liability :  Care  and  Diligence. . 

Though  a  dty  builds  its  sidewalks  lifted  above  the  ground  upon  posts, 
leaving  openings  underneath,  or  permits  the  owners  of  lots  abutting  to 
excavate  areas  under  the  walk,  it  does  not  become  an  insurer  of  the 
strength  and  sufficiency  of  the  sidewalk  above  such  openings  and 
*561    areas.     lis  undertaking  is  to  use  reasonable  care  and  diligence- 
reasonable  with  reference  to  the  risk  and  danger — in  placing  and  main- 
taining  suitable  and  sufficient  plank  or  other  covering  of  swSh  openings 
and  areas,  and  is  responsible  only  in  case  of  a  failure  to  use  such  care 
and  diligence.^ 

Proximate  Cause  of  Injury:  Defective  Sidewalk:  Kegli- 


gence.  Where  the  proximate  cause  of  an  injury  is  a  defect  in  the  side- 
walk, the  question  is  as  to  the  negligence  of  the  city  in  respect  to  that 
sidewalk,  and  not  in  respect  to  the  existence  of  an  area  under  the  side- 
walk; and  that,  notwithstanding  such  area  may  have  enhanced  the  in- 
jury resulting  from  the  defect  in  the  sidewalk. 

Error  from  Atchison  district  court. 

In  September,  1873,  Qeorge  Jansen,  the  defendant  in  error,  com- 
menced his  action  against  the  city  of  Atchison  and  A.  G.  Otis,  to  recover 
damages  in  the  sum  of  ten  thousand  dollars,  by  reason  of  personal  inju- 
ries allied  to  have  been  received  by  bim  on  August  10, 1878,  through 
defects  in  a  certain  sidewalk  of  one  of  the  pubUc  streets  of  the  dty  of 
Atchison.  Jensen's  petition  alleged,  among  other  things,  that  on  said 
tenth  day  of  Apgust,  1878,  while  he  was  lawfully,  and  without  any  neg- 

^The  fact  that  a  person  uses  a  sidewalk  after  he  has  notice  that  it  is  oat  of  re- 
pair is  not  necessarily  nefi^igence.  Duties  of  cities  as  to  sidewalks  eonsidered 
and  stated.  See  Citv  of  Emporia  v.  Schmidling,  88  Kan.  486;  S.  0.  6  Pac.  Rep. 
898.  See,  also.  Smith. v.  Leavenworth,  15  Kan.  *81,  and  note;  Carter  v.  Town  of 
Monticello,  26  K.  W.  Rep.  129,  and  note,  180;  City  of  Plattsmouth  v.  Mitchell, 
(Neb.)  29  N.  W.  Rep.  698.  and  iiote.  595.  As  to  liability  of  city  for  snow  and  ice 
upon  sidewalk,  see  iiindsay  v.  City  of  Des  Moines.  (Iowa,)  87  "N,  W.  Rep.  288,  and 
Iiote,  284;  Qity  of  Nebraska  v.  Rathbone,  (Kab.)  29  N.  W.  Rep.  820,  and  note;  928 
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ligentie  on  hid  part,  walking  along  and  over  said  sidewalk,  on  Commer- 
cial street,  in  the  city  of  Atchison,  the  sidewalk  broke  through,'  and  pre^ 
cipitatiad  plaintiff  into  an  area  under  the  walk,  causing  great  and  per- 
manent injury  to  his  perscm^  etc.;  and  that  said  injuries  were  occasioned 
by  the  negligent  construction  by  the  defendants  of  said  sidewalk,,  and 
by  their  negligent  permission  of  the  aforesaid  defects  in  said  sidewalk 
to  continue^  and  from  their  negligent  permission  of  au  old,  defective, 
and  dangerous  sidewalk  to  remain  and  exist.  The  plaintiff  also  stated 
in  his  petition  that  the  defendant  Otis  was  the  owner  and  possessor  of 
the  lot  and  premises  on  said  Commercial  street,  in  front  of  which  the 
said  defective  sidewalk  existed  at  the  date  of  the  injuries  complained  of. 
Other  statements  of  his  petition,  the  defenses  set  up  by  the  defendants, 
and  the  material  fsicts  sufficiently  appear  in  the  opinion  in  the  case  of 
Jansen  v.  City  of  Atchison,  l&Kan.  858.  .  Trial  at  the  June  tenui 
*562  1874,  of  the  district  court.  '''When  the  plaintiff  rested,  the  de- 
fendants, the  City  of  Atchison  and  A*  G.  Otis,  filed  separate  de- 
murrers to  the  evidence.  These  demurrers  were  sustained  by  the  court, 
the  jury  was  discharged,  and  judgment  entered  in  favor  of  the  defend- 
ants for  costs.  Jansen  brought  the  case  here  on  error,  and,  upon  review 
thereof  in  this  court,  the  case  was  sent  back,  with  instructions  to  reverse 
the  judgment  in  favor  of  the  city,  and  grant  a  new  trial;  but  the  judg- 
ment in  &vor  of  defendant  Otis  was  affirmed.  Jansen  v.  City  of  Atchi- 
son, 16  Ean.  887.  A  second  trial  of  the  case  was  had  at  the  November 
term,  1876,  of  the  district  court,  when  the  jury  found  for  the  plaintiff, 
Jansen,  and  assessed  his  damages  at  $1,000.  A  new  trial  was  refused, 
and  judgment  rendered  for  plaintiff,  Jansen,  and  against  the  city  of 
Atchison,  in  accordance  with  the  above  verdict. 
Aaron  8.  Evered  and  B.  F.  Hudson^  for  plaintiff  in  error. 
The  court  erred  in  orally  charging  and  in  instructing  the  jury,  against 
the.  objections  of  the  defendant,  and  in  disregarding  the  request  and  de- 
mand of  the  said  defendant,  that  the  general  instructions  or  charge  of 
said  court  to  the  jury  should  be  in  writing;  and  also  erred  in  its  oral  in- 
structions and  omL  charge  to  the  jury,  against  the  objections  of  the  de- 
fendant; and  also  erred  in  In^y  modifying  and  changing  the  written  in- 
structions which  the  court  bad  given  to:  tiie  juiy  at  the  request  of  the 
parties  to  the  action. 

In  support  of  the  foregoing  views,  counsel  dted  the  following  cases: 
Townsaid  v.  Doe,  8  Blackf;  828;  McClay  v.  State,  1  Ind.  885;  Ken- 
worthy  V.  Williams,  6  Ind.  876;  Turnpike  Co.  v.  Conway,  7  Ind.  187; 
Lung  V.  Deal,  16  Ind.  849;  'LascUe  v.  Wells,  17  Ind.  88;  Tenbrook  v. 
Brown,  Id.  410;  Riley  v.  Watson,  18  Ind.  291;  Railroad  Co.  v.  Daniels, 
21  Ind.  256;  Widner  v.  State,  28  Ind.  894;  Periter  v.  State,  33  Ind. 
283;  Meredith  v.  Crawford,  84  Ind.  899;  Hardin  v.  Helton,  60 
♦568  Ind.  819;  Raikoad  Co.  v.  Rowland,  61  Ind.  286;  *PattOTSon  v. 
Ball,  19  Wis*  269;  Hardy  v.  Tumey,  9  Ohio  St.  400;  Rerson 
V.  Baird,  2  O.  Greene,  286;  Strattan  v.  Paul,  10  Iowa,  189;  Head  v. 
Langworthy,  16  Iowa,  286;  Dixon  v.  State,  18  Ma.  686;  Coppage  v. 
Com.,  8  Bush.  682;  Fry  v.  Shehee,  66  Ga.  208;  Stewart  v.  State,  60 
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Miss.  587;  Kdlar  v.  BelleaudeaUy  5  La.  Ann.  609;  People  v.  Beder,  6 
Cal.  246;  People  v.  Payne,  8  CJal.  241. 

In  this  last  case  (8  Cal.  241)  it  was  held  that  verbal  modifications  of 
instructions  were  erroneous;  and,  when  the  instraction  itself  was  re- 
quired by  the  statute  to  be  in  writing,  then  each  part  composing  it  must 
also  be  in  writing.  People  v.  Demint,  8  Cal.  428 ;  People  v.  Ah  Fong, 
12  Gal.  345;  People  v.  Woppner,  14  Cal.  487;  People  v.  Chares,  26 
Cal.  78;  People  v.  Trim,  87  Cal.  274;  People  v.  Sanford,  48  Cal.  29; 
People  V.  Prospero,  44  Gal.  186 ;  People  v.  Max,  45  Cal.  245.  See, 
also,  Polly  V.  McCall,  87  Ala.  20.  In  the  case  of  Miller  v.  Hampton, 
87  Ala.  342,  the  court  say  that  one  of  the  purposes  of  the  law  is  that 
there  shall  be  no  misunderstanding  as  to  what  the  charge  is.  Bdgar  v. 
State,  48  Ala.  812,  decides  that  in  such  cases  the  court  domot  add  any 
qualifications ;  and,  if  any  qualifications  are  so  added,  the  judgment  will 
be  reversed  for  such  error.  The  law  is  plain,  direct,  and  peremptory, 
and  must  be  obeyed.  To  the  same  efiect  are  the  cases  of  Lyon  v.  Kent, 
45  Ala.  656 ;  Knight  v.  Qements,  Id.  89 ;  Bush  v.  Glover,  47  Ala. 
168;  Williams  v.  State,  Id.  659.  See,  also,  Qark  v.  State,  81  Tex. 
574 ;  Dorsett  v.  Crew,  1  Colo.  18 ;  Gile  v.  People,  Id.  61 ;  State  v. 
Cooper,  45  Mo.  64 ;  lliompson  v.  People,  4  Neb.  524 ;  Bay  v.  Wooters, 
19  111.  82;  Bloomer  v.  Sherrill,  11  HI.  483;  O'Hara  v.  King,  52  IQ. 
808 ;  O'Donnell  v.  Segar,  25  Mich.  367 ;  Swartwout  v.  Railroad  Co., 
24  Mich.  407 ;  Mallison  v.  State,  6  Mo.  899. 

We  further  call  attention  to  the  remarks  of  the  court  in  said  oral  change, 
as  follows:  "On  the  first  trial  I  did  not  think  plaintiff  had  any  case,  but 
the  supreme  oourt  thinks  he  had  a  good  case."  We  have  carefiilly  ex- 
amined the  opinion  of  this  court  in  the  case  referred  to  by  the 
*564  court  below.  *Jansen  v.  City  of  Atchison,  16  Kan.  858.  On 
page  884  the  learned  judge  deUveTing  the  opinion,  speaking  upon 
the  right  of  the  plaintiff  to  have  had  the  question  as  to  the  city  having 
notice  of  the  defect  in  the  sidewalk  submitted  to  the  jury,  says:  '*Now, 
it  seems  to  us  4hat  here  was  testimony  which  ought  to  have  gone  to  the 
jury,  and  that  the  court  erred  in  taking  the  question  from  them.  We 
do  not  mean  to  intimate  that  a  jury  ought  to  find  from  this  testimony 
that  sufiicient  notice  existed  to  charge  negligence  upon  the  dty,  but 
simply  that  here  was  a  question  of  fact  which  it  was  for  them,  and  not.the 
court,  to  pass  upon.  And  in  order  to  guard  against  any  misconception) 
we  desire  to  emphasize  the  fiict  that,  before  the  jury  may  find  negligence, 
they  must  be  satisfied  that  the  city  had  notice  of  the  defect,  or  had 
knowledge  of  facts  sufiicient  to  put  it  upon  inquiry."  We  forbear  com- 
ment. 

The  court  also  erred  in  giving  instruction  No.  5,  requested  by  plain- 
tiff, which  was  as  follows:  ''The  jury  are  also  instructed  in  this  case 
that  the  city  of  Atchison  had  no  right  to  permit  Mr.  Otis,  or  any  other 
person,  to  use  any  portion  or  part  of  the  street  as  an  area-way  or  open- 
ing, or  to  construct  an  area-way  or  opening  therein;  and  if  the  juiy  find 
from  the  evidence  that  there  was  an  opening  or  area-way  under  any  part 
or  portion  of  said  street  constructed  by  Mr.  Otis,  or  any  other  private 
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individual,  and  that  the  city  of  Atchison  had  notice  thereof,  or  permit* 
ted  said  area-way  or  opening  to  remain  there  after  a  reasonable  time  had 
elapsed  from  its  constraction,  so  that  it  should  have  had  notice  thereof, 
and  the  jury  further  find  from  the  evidence  that  any  injury  resulted  to 
the  plaintiff,  without  fault  upon  his  part,  on  account  of  said  area  or  open- 
ing, then  the  jury  will  find  for  the  plaintiff." 

There  was  no  evidence  upon  which  to  base  such  instruction,  and  we 
submit  that  by  this  instruction  the  court  told  the  jury  if  there  was  an 
opening  or  area-way  under  any  part  or  portion  of  said  street  constructed 
by  a  private  individual,  and  the  defendant  had  notice  thereof,  or  per- 
mitted it  to  remain  there  after  reasonable  time  had  elapsed  from  its  con- 
struction so  that  it  should  have  had  notice  thereof,  then  the  city 
*565  would  *be  liable  for  injury,  even  if  the  covering  or  sidewalk  was 
in  a  perfectiy  safe  condition  under  all  ordinary  circumstances  for 
persons  traveling  tipon  the  street.  This  certainly  cannot  be  law;  for, 
even  in  such  a  case  as  stated  in  said  transaction,  the  defendant  would 
not  be  liable  for  some  unforeseen  injury  resulting  from  some  fortuitous 
circumstance  which  could  not,  in  the  ordinary  course  of  events,  be  ex- 
pected or  anticipated  as  likely  to  occur.  Smith  v.  Leavenworth,  15 
Kan.  *86. 

In  the  case  at  bar,  the  area  was  not  and  could  not  be  used  for  any 
other  purpose  in  connection  with  the  building,  and,  unlike  the  case  above 
referred  to,  was  not  an  opening  in  the  sidewalk;  but  the  area,  if  we  may 
so  tcfrm  it,  was  covered  over  with  a  permanent  walk,  which  was  put 
down  in  such  a  manner  as  to  entirely  cover  and  dose  the  same  up. 
Now,  this  instruction  excludes  all  idea  of  notice  of  any  defect  in  the  side- 
walk to  the  city,  either  presumptive  or  actual,  but  holds  the  city  liable 
upon  the  mere  fact  that  an  opening  was  permitted  to  remain  under  the 
sidewalk.  Can  it  be  said  that  a  city  is  compelled  to  fill  up  ''with  earth 
or  other  solid  substance"  every  excavation  or  hole  under  its  sidewalks, 
or  that,  upon  a  failure  in  this  respect,  it  would  be  liable  for  every  acci- 
dent which  might  occur  to  travelers  upon  its  walks?  We  submit  that 
this  would  be  a  harsh  rule  as  to  cities  situated  upon  the  bluffy  banks  of 
the  Missouri  river. 

The  court  erred  in  giving  instruction  No.  12  requested  by  plaintiff, 
which  was  as  follows:  ''The  jury  are  instructed  that  it  is  the  duty  of  the 
city  of  Atchison  to  keep  its  streets  and  sidewalks,  which  it  has  estab- 
lished, in  a  safe  condition,  and  that  this  duly  cannot  be  surrendered  or 
abdicated  to  the  owners  of  the  lots  abutting  on  said  streets  or  sidewalks 
80  as  to  make  tiie  dty  not  lialfle;  and  the  dty  of  Atchison  is  liable  for 
any  injury  to  plaintiff  caused  by  any  opening  or  excavation  made  in  the 
sidewalks,  with  its  knowledge  or  consent,  expressed  or  implied,  by  the 
lot-owner,  for  the  purpose  of  an  area  under  said  sidewalk,  which  did  not 
occur  by  the  fault  o^  n^ligence  of  the  plaintiff." 

This  instruction  had  no  application  to  the  facts  in  the  case.    There 
*666    was  no  evidence  tending  to  show  that  the  defendant  *had  ever  sur- 
rendered or  abdicated  to  any  person  its  duty  in  regard  to  the  main- 
tenance of  a  secure  sidewalk.    Nor  was  there  any  evidence  that  the  claimed 
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opening  or  excavation/was  ever  made  with  the  knowledge  or  consent  of 
the  defendant,  either  expressed  or  implied,  or  that  any  lot-owner  had 
made  the  same  for  the  purpose  of  an  area  under  the  sidewalk.  We  fur- 
ther submit  that  the  defendant  would  not  be  liable,  absolutely,  by  proof 
of  the  mere  fact  that  there  was  an  excavation  or  opening  under  the  side- 
walk. 

The  court  erred  in  giving  instruction  No.  13  requested  by  plaintiff, 
which  was  as  follows :  "The  jury  are  instructed  that  the  defendant  bad 
no  authority  to  permit  an  area  or  opening  to  be  constructed  in  or  under 
a  sidewalk  by  any  private  person,  except  for  the  purpose  of  passii^  and 
repassing ;  and,  if  the  jury  find  from  the  evidence  that  there  was  an  area 
or  opening  under  said  sidewalk,  by  reason  of  which  the  use  of  the  side- 
walk over  the  same  was  rendered  more  dangerous,  the  city  is  guilty  of  n^- 
ligence  if  it  permitted  said  opening  or  area  to  remain  after  it  could,  by  the 
exercise  of  reasonable  diligence,  have  discovered  such  area  or  opening ; 
and  if  the  plaintiff  received  injuries  without  fault  on  his  part,  by  reason 
of  falling  into  such  area,  on  account  of  defects  in  the  sidewalk,  the  de- 
fendant is  liable  to  plaintiff  for  any  damages  sustained  by  him."  There 
was  no  evidence  upon  which  to  base  this  instruction, — nothing  tending 
to  show  that  the  city  had  ever  permitted  an  area  or  opening  to  be  con- 
structed in  or  under  the  sidewalk  by  any  private  person. 

Smiih  &  SoUmon  and  B.  P.  Waggener^  for  defendant  in  error. 

We  contend  that  instruction  No.  5,  given  by  the  court,  was  within 
the  case  of  Smith  v.  Leavenworth,  15  Elan.  *81,  and  there  was  evidence 
to  show  that  this  area  had  been  used  for  years  on  the  most  public  street 
in  the  city  of  Atchison,  (Commercial  street;)  that  there  was  a  pair  of 
stairs  leading  down  from  the  sidewalk  into  this  area;  that  this  stair- 
way was  open  to  public  view,  and  no  one  passing  on  this  sidewalk 
could  help  seeing  the  same;  and  that  this  area  led  into  the  cellar  of  the 
building  through  a  door.  That  this  sidewalk  was  covered  by  a 
*567  *rQUefh^  old,  and  defe^ioe  sidewalk  there  can  be  no  doubt.  The 
evidence  shows  this  beyond  peradventure,  and  the  jury  so  found. 

''If  the  negligence  of  the  defendant  was  the  direct  and  immediate 
cause  of  the  injury,  and  that  of  the  plaintiff  only  the  remote  cause,  or 
if  the  negligence  of  the  defendant  was  gross,  and  that  of  the  plaintiff  only 
slight,  there  is  no  such  contributory  negligence  on  the  part  of  the  plain- 
tiff as  will  prevent  his  recovering."  Pacific  R.  Co.  v.  Houts,  12  Kan. 
*328.  '^Though  the  rottenness  of  the  stringers  was  not  apparent,  the 
circumstances  might  be  such  that  a  man  of  ordinary  prudence  would  ex- 
pect decay,  and  ought  to  have  made  examination."  Rapho  &  West 
Hempfield  Tps.  v.  Moore,  68  Pa.  St.  404;  Mcaure  v.  Gulf  R.  Co.,  9 
Kan.  '*'384.  "Cities  are  liable  for  hidden  defects  in  sidewalks."  Burt 
V.  Boston,  122  Mass.  223;  Bequa  v.  City  of  Rochester,  46  N.  Y.  129; 
Weisenberg  v.  City  of  Appleton,  26  Wis.  66;  City  of  Ripon  v.  Bittel,  80 
Wis.  614;  Mersey  DockB  v.  Gibbs,  11  H.  L.  Qbs.  687;  Davenport  v. 
Ruckman,  37  N.  Y.  668.  A  municipal  corporation  must  keep  the 
streets  and  sidewalks  in  good  repair,  and  is  liable  for  neglect,  whether 
willful  or  otherwise.     Norristown  v.  Moyer,  67  Pa.  St.  866,  867;  £^ 
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V.  Schwin^,  22  Pa.  St.  884;  PittsbuiTg  v.  Grier,  Id.  55.  Where  the 
duty  to  keep  its  streets  in  safe  condition  rests  upon  the  corporation, 
it  is  liable  for  injuries  caused  by  its  neglect  or  omission  to  keep  the 
streets  or  sidewalks  in  repair,  as  well  as  for  those  caused  by  defects  occa- 
sioned by  the  wrongful  acts  of  others.  2  Dill.  Mun.  Ciorp.  (2d  Ed.)  c. 
28,  §  790,  p.  920;  Hutson  v.  Mayor,  etc.,  9  N.  Y.  168;  Norristown  v. 
Hoyer,  67  Pa.  St.  855. 

If  the  defendant  made  or  continued  a  covered  excavation  on  Commer- 
cial street,  or  on  the  sidewalk,  then  it  is  responsible  for  all  injuries  re- 
sulting from  the  way  being  thereby  rendered  less  safe,  in  the  ab- 
*568    senoe  of  n^ligence  in  the  party  ^injured.     Gongreve  v.  Smith, 
18  N.  Y.  79;  Smitii  v.  Leavenworth,  16  Kan.  *81;  Requa  v. 
City  of  Rochester,  45  N.  Y.  129;  Dygert  v.  Schenck,  28  Wend.  446. 

,  Instruction  No.  12  given  by  the  court  at  the  request  of  plaintiff,  and 
objected  to  by  defendant,  we  contend  was  also  law.  By  using  this  side- 
walk, and  repairing  the  same,  and  recogniang  it  as  a  public  sidewalk, 
the  city  becomes  liable  for  injuries  occasioned  by  its  n^ligence  in  foil- 
ing to  keep  it  in  repair.     Requa  v.  Rochester,  45  N.  Y.  129. 

It  is  held  that  the  city  has  notice  of  a  defective  or  dangerous  sidewalk, 
or  the  unsafe  condition  of  the  street,  if  such  defect  continues  for  such  a 
lei^^  of  time  as  to  lead  to  the  presumption  that  the  city  did  in  fact 
know,  or  with  proper  diligence  and  care  might  have  known,  such  defect. 
Rowell  V.  Williams,  29  Iowa,  210,  215;  Ward  v.  Town  of  Jefferson,  24 
Wis.  842.  The  evidence  in  this  case  shows  that  the  excavation  or  open- 
ing under  the  sidewalk  existed  a  long  time  prior  to  the  time  the  injuries 
were  received  by  plaintiff,  and  that  Uie  sidewalk  in  front  of  the  building 
was  old,  warped,  defective,  and  rough,  and  that  the  sidewalk  covering 
the  excavation  or  opening  beneath  was  of  cotton-wood,  old  and  defective. 
The  Aict  that  a  person  injured  by  a  defect  in  the  street  or  highway  had 
previous  knowledge  of  the  defect  is  not  conclusive  evidence  of  negligence 
on  his  part.  It  is  a  &ct  to  be  submitted,  with  other  evidence,  to  the  jury. 
Smith  v.  City  of  St.  Joseph,  45  Mo.  449.  ''The  city  is  liable  primarily 
for  excavations  or  obstructions  made  or  placed  in  or  upon  a  street  by  a 
citizen  for  private  purposes;  and  to  guard  against  the  occurrence  or  con- 
tinuance of  such  defects  some  attention  and  oversight  are  required." 
Market  V.  City  of  St.  Louis,  56  Mo.  189;  Cusick  v.  Norwich,  40  Conn.  875; 
Boucher  v.  City  of  New  Haven,  Id.  467;  City  of  Sterling  v.  Thomas,  60 
HI.  264.  The  existence  of  a  defect  in  the  sidewalk  of  a  prominent 
'*'669  thoroughfJEure  of  a  dty ,  for  some  months  previous  to  the  acdMent, 
is  constructive  notice  to  the  city.  Moore  v.  City  of  Minneapolis, 
19  Minn.  800;  (Gil.  258;)  Reinhard  v.  City  of  New  York,  2  Daly,  248. 
''It  is  not  required  that  the  traveler's  thoughts  should  be  constantly  upon 
the  condition  of  the  way  over  which  he  passes,  as  to  its  want  of  repair. 
That  circumspection  only  is  required  which  prudent  men  ordinarily  use." 
Barton  v.  City  of  Springfield,  110  Mass.  181. 

The  counsel  for  the  plaintiff  in  error  claims  that  the  court  below  gave 
qral  instructions  to  the  jury,  which  wedaim  is  not  a  &ct;  the  difference 
being  that  what  was  said  by  the  court  was  only  in  explanation  of  the 
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many  instructions  and  particdlar  questions  of  fiict  which  tiie  court  was 
about  to  submit  to  the  jury.  This  was  no  part  of  the  charge,  nor  of  the 
instructions  in  the  case,  within  the  meaning  of  subdivision  6,  Laws  1872, 
p.  329,  or  of  subdivision  7  of  said  Laws;  and  this  statute  was  Qot  in- 
tended to  include  any  and  every  question  and  answer  passing  between 
the  court  and  jury,  nor  simple  matter  of  explanation.  Neither  does  the 
statute  contemplate  any  such  thing.  Patterson  v.  Ball,  19  Wis.  243; 
Millard  v.  Lyon,  25  Wis.  516;  Grant  v.  Insurance  Co.,  29  Wis.  125; 
30  Ind.  476;  Hasbruck  v.  Milwaukee,  22  Wis.  217;  State  v.  Potter,  15 
Kan.  302;  People  v.  Bonney,  19  Cal.  426. 

On  this  point  we  desire  to  say  to  the  court  that  in  this  explanation  of 
the  court  of  the  special  questions,  etc.,  there  are  certain  statements  now 
appearing  in  this  record  which  we  have  never  before  seen  or  heard  of  un- 
til we  commenced  to  prepare  our  brief.  Some  sixty  instructions  asked 
by  the  parties  were  given  by  the  court  to  the  jury,  and  about  eighty  par- 
ticular questions  of  fact  were  also  submitted  to  the  jury;  and  certainly 
defendants  were  not  in  the  least  prejudiced  by  the  reading  over  to  the 
jury  of  these  instructions  and  particular  questions  of  fiict,  and  informing 
them  how  they  should  arrive  at  their  answers.  All  of  the  propositions 
and  statements  made  by  the  court  were  simply  a  reiteration  of  the  con- 
tents of  the  written  instructions  given  by  the  court,  and  no  change 
*570  or  modification  whatever  was  made  of  the  writ'^'ten  instructions. 
How,  then,  can  plaintiff  in  error  daim  that  it  has  been  preju- 
diced? 

Brewer,  J.  This  is  the  second  time  this  case  has  been  in  this  court 
At  first  it  was  brought  here  to  review  the  action  of  the  district  court  in 
sustaining  a  demurrer  to  the  plaintiff's  evidence.  Jansen  v.  Atchison, 
16  Kan.  358.  The  ruling  of  the  district  court  at  that  time  was  reversed, 
and  it  was  decided  that  there  was  a  question  of  fact  which,  so  far  at  least 
as  the  present  parties  are  concerned,  ought  to  be  submitted  to  a  jury. 
A  second  trial  was  had,  which  resulted  in  a  judgment  in  favor  of  Jansen 
for  the  sum  of  $1,000,  and  from  such  judgment  the  city  brings  error. 

The  first  matter  we  shall  notice  is  the  error  in  Riving  oral  instructions. 
The  lawin  force  (section  1 ,  subd.  6,  Lawsl872,  p.  829) provides  that,  "when 
the  argument  of  the  case  is  concluded,  the  court  shall  give  general  instruc- 
tions to  the  jury ,  which  shall  be  in  writing,  and  be  numbered  and  signed  by 
the  judge,  if  required  by  either  party."  And  subdivision  7  of  said  section 
provides,  further,  that  "all  instructions  given  by  the  court  must  be  signed 
by  the  judge,  and  filed,  together  with  those  asked  for  by  the  parties,  as  a 
part  of  the  record."  It  is  true  that  the  punctuation  marks  in  this  last 
subdivision  are  such  that  the  clause  quoted,  which  is  the  last  part  of  the 
subdivision,  seems  limited  in  its  application  to  the  previous  clauses 
thereof,  and  the  words  "all  instructions"  as  referring  only  to  the  instruc- 
tions provided  for  in  that  subdivision;  but  a  comparison  of  the  entire 
section  with  the  section  of  the  Code  in  the  Greneral  Statutes  of  which  it 
is  an  amendment  makes  it  dear  that  there  should  be  a  period  whc^ 
there  is  but  a  semi-colon,  and  that  the  sentence  quoted  applies  to  the 


CITY  OF  ATCHISOK  V.  JAN8EN.  418 

entire  aectioiiy  and  indudes  all  fhe  written  instraotionfl  provided  for 

therein.  Even  if  there  were  any  donbt  as  to  this,  subdivision  6, 
*67l     wpfXJkj  is  imperative,  and  *make6  it  the  duty  of  the  court,  when 

required,  to  reduce  its  general  instructions  to  writing.  In  the 
case  at  l)ar  the  defendant  fully  complied  with  the  statute  in  requiring  all 
instructions  to  be  reduced  to  writii^.  Notwithstanding  this,  the  court 
instructed  the  jury  orally  in  submitting  the  case,  and  these  instructions, 
thus  given  orally,  fill  out  eleven  pages  of  the  transcript.  Further  than 
that,  as  the  record  recites,  ^'the  court  otherwise  orally  explained,  modi- 
fied, and  changed  the  said  written  instructions,  against  the  objection  of 
the  defendant."  The  tenor  and  extent  of  these  further  changes  is  not 
indicated.  Upon  this,  counsel  for  defaidant  in  error  say,  and  we  quote 
from  their  brief:  ''The  counsel  for  the  plaintiff  in  error  claims  that  the 
court  below  gave  oral  instructions  to  the  jury,  which  we  daim  is  not  a 
£eu^;  the  difference  bdng  that  what  was  said  by  the  court  was  only  in 
explanation  of  the  many  instructions  and  particular  questions  of  fact  which 
the  court  was  about  to  submit  to  the  jury.  This  was  no  part  of  the 
•charge,  nor  of  the  instructions  in  the  case,  within  the  meaning  of  sub- 
division 6,  Laws  1872,  p.  329,  or  of  subdivision  7  of  said  Laws,  and 
this  statute  was  not  intended  to  include  any  and  every  question  and  an- 
swer passing  between  the  court  and  jury,  nor  simple  matter  of  explana- 
tion; neither  does  the  statute  contemplate  any  such  thing.  On  this  point 
we  desire  to  say  to  the  court  that  in  this  explanation  of  the  court  of  the 
special  questions,  etc.,  there  are  certain  statements  now  appearing  in  this 
record  which  we  have  never  before  seen  or  heard  of  until  we  commenced 
to  prepare  our  brief." 

We  regret  that  there  should  ever  be  anything  in  a  record  to  excite  the 
suspicions  of  either  party  as  to  its  verity,  as  would  seem  to  be  in  this  case 
from  the  last  remarks  of  counsel;  but,  of  course,  we  must  take  the  record 
as  it  was  signed  by  the  trial  court  and  is  presented  to  us;  and,  reading 
these  oral  instructions  as  we  find  them  in  the  record,  it  is  plain  that  the 
court  instructed  the  jury  in  many  matters  upon  the  merits  of  the  case. 

We  make  a  single  extract  by  way  of  illustration:  ''In  theinstruc- 
^572    tions  to  the  jury  upon  the  question  of  no'^'tice  several  instructions 

have  been  asked  by  counsel  on  each  side.  I  have  modified  them 
so  as  to  submit  what  the  court  considers  the  law  of  notice,  and  shall  con- 
sider this  to  apply  so  far  as  notice  is  concerned;  and,  in  order  to  guard 
against  any  misconception,  we  desire  to  emphasize  the  fact  that,  before 
the  jury  may  find  n^igence,  they  must  be  satisfied  that  the  city  had 
notice  of  the  defect  long  enough  before  the  injury  to  have  repaired  the 
walk.  I  consider  this  remark  applicable  to  all  instructions  given  on  the 
question  of  notice.  We  pass,  then,  to  another  proposition  of  the  defend- 
ant; and  here  it  contends  that  the  defect  was  a  latent  or  hidden  one,  and 
that  the  city  had  no  notice  of  it.  If  this  is  true,  then  doubtless  the  city 
is  not  liable.  I  shall  put  it  in  such  shape  as  to  mean  this:  that  before 
the  city  can  be  held  responsible,  if  the  defect  was  latent  and  not  apparent, 
then  it  must  have  actual  notice,  or  that  it  had  existed  for  so  long  a  time 
as  to  presume  notice,  or  that  its  attention  was  suffidentiy  directed  to  the 
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ivklk  to  put  it  upon  inquiry.    The  rule  would  be  different  where  the 
waJk  is  built  over  an  area  than  if  flat  on  the  ground." 

Nothing  can  be  clearer  than  that  in  this  the  court  is  expounding  the 
law  of  the  case.  We  have  had  occasion  heretofore  to  examine  the  ques- 
tion as  to  the  necessity  of  written  instruotionsy  and  the  extent  and  scope 
of  the  statute,  at  least  in  criminal  cases.  State  v.  Potter,  15  Ean.  *802. 
See,  also.  State  v.  Huber,  8  Kan.  ♦447;  Prater  v.  Snead,  12  Kan,  *447; 
State  V.  Mortimer,  20  Kan.  93.  We  do  not  deem  it  necessary  to  review 
the  question  at  any  length  in  this  case.  We  refer  to  the  valuable  list  of 
authorities  prepared  by  counsel  for  plaintiff  in  error  as  showing  the  ex- 
tent to  which  courts  have  gone  in  enforcing  statutes  concerning  written 
instructions,  some  niore  and  some  less  stringent  than  ours.  Townsend 
V.  Doe,  8  Blackf.  328;  Turnpike  CJo.  v.  Conway,  7  Ind.  187;.Lasellev. 
Wells,  17  Ind.  83;  Riley  v.  Watson,  18  Ind.  291;  Railroad  Co.  v.  Dan- 
iels,  21  Ind.  256;  Meredith  v.  Crawford,  34  Ind.  399;  Hardin  v.  Helton, 
50  Ind.  319;  Railroad  Co.  v.  Rowland,  51  Ind.  285;  Patterson  v.  Ball, 
19  Wis.  259;  Hardy  v.  Tumey,  9  Ohio  St.  400;  Strattan  v.  Paul,  10 
Iowa,  139;  Head  v.  Langworthy,  15  Iowa,  235;  Dixon  v.  State, 
*673  13  Pla.  636;  Coppage  v.  Com.,  3  Bush,  532;  *Pry  v.  Shehee,  55 
6a.  208;  Stewart  v.  State,  50  Miss.  587;  Kellar  v.  Belleaudeau, 
5  La.  Ann.  609;  Miller  v.  Hampton,  37  Ala.  342;  Edgar  v.  State,  43 
Ala.  312.  And  also  authorities  cited  in  the  case  of  State  v.  Potter,  15 
Kan.  *302. 

A  second  matter  we  shall  notice  is  this  further  extract  from  the  oral 
charge:  *'The  fact  that  the  walk  was  dangerous  and  defective  shows  Di- 
ligence against  the  city  On  the  first  trial  I  did  not  think  the  plaintiff 
had  any  case,  but  the  supreme  court  thinks  he  had  a  good  case."  This 
statement  was  misleading  and  prejudicial.  When  the  case  was  here  be- 
fore, it  came  on  error  to  the  court's  action  in  sustaining  a  demurrer  to 
the  plaintiff's  evidence.  Such  a  demurrer  can  never  be  sustained  on  a 
mere  preponderance;  there  must  be  a  failure  of  testimony;  and  the  de- 
cision was  that  there  was  no  fsdlure,  and  that  there  was  a  question  of 
fact  upon  which  the  plaintiff  was  entitled  to  the  opinion  of  a  jury.  We 
did  not  decide  that  the  preponderance  was  with  the  plaintiffi  and  that 
the  jury  ought  to  have  found  in  his  &vor.  We  expressly  guarded 
against  any  such  construction,  in  these  words:  ^' We  do  not  mean  to  in- 
timate that  a  jury  ought  to  find  from  this  testimony  that  sufficient  no- 
tice existed  to  charge  n^ligence  upon  the  city,  but  simply  that  there 
was  a  quest^jon  of  fact  which  it  was  for  them,  and  not  the  court,  to  pass 
upon.  And,  in  order  to  guard  against  any  misconception,  we  desire  to 
emphasize  the  fact  that,  before  the  jury  may  find  negligence,  they  must 
be  satisfied  that  the  city  had  notice  of  the  defect,  or  had  knowledge  of 
facts  sufficient  to  put  it  upon  inquiry,  long  enough  before  the  injury  to 
have  repaired  the  walk." 

Now,  if  the  district  court  meant  by  the  above  expression  that  we  had 
decided  that  the  plaintiff's  case  was  good  enough  to  go  to  a  jury,  the 
statement  was  correct;  but  a  jury  would  naturally  infer  from  the  state- 
ment something  more,  and  that  the  opinion  of  this  court,  the  tribunal 
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of  last  resort,  was  that  the  plaintiff  was  entitled  to  a  verdict,  and  that 
the  jury  ought  to  have  found  in  his  favor.  Of  course,  such  an  opin* 
*574  ion  would  have  great  weight  with  a  jury.  We  all  know  how  ♦care- 
fully a  jury  scrutinize  every  expression  from  the  trial  court,  and 
how  quickly,  in  any  doubtful  case,  they  catch  at  any  intimation,  and 
readily  follow  it  in  their  verdict.  Much  more  readily  will  they  follow 
the  deliberate  opinion  of  the  highest  judicial  tribimal.  It  stands  with 
them  as  conclusive,  and  yielding  their  own  opinions,  they  will  accept 
that  as  correct.  Whenever,  therefore,  the  decision  of  this  court  is  stated 
to  a  jury,  it  should  be  so  stated  that  they  will  easily  and  clearly  com- 
prehend the  exact  limits  and  scope  of  that  decision.  If  it  is  wrong  for 
the  trial  judge  to  throw  the  weight  of  his  individual  opinion  into  the 
balance  to  influence  the  decision  of  a  jury  upon  a  doubtful  question  of 
iJEUit,  (and  that  it  sometimes,  if  not  always,  is  wrong  so  to  do,  will  not 
be  questioned,)  a  fortwri  it  is  much  more  of  an  injustice  to  so  throw  the 
opinion  of  this  court;  and  especially  when  the  opinion  is  so  stated  as 
naturally  to  mislead  them  as  to  the  scope  and  extent  of  that  opinion. 
True,  the  language  refers  in  terms  to  the  case  as  shown  upon  the  for- 
mer-trial;  but,  unless  something  had  occurred  on  the  trial  to  make  it 
plain  that  the  plaintiff  had  less  testimony  than  on  the  former  trial, — 
and  we  see  nothing  to  indicate  this, — ^the  jury  would  properly  consider 
the  facts  identical,  and  the  opinion  as  fairly  applicable  to  the  case  as  it 
stood  before  them.  We  may  remark  here  that  the  vital  question  in  this 
case  is  one  of  negligence,  and  that  the  tendency  of  decisions  is  to  regard 
this  more  and  more  as  a  question  of  fact,  and  one  to  be  solved  by  a  jury 
rather  than  the  court;  and  the  case  at  bar  is  a  good  illustration  of  the 
propriety  of  this  rule. 

Another  matter  we  shall  notice  is  the  following  instruction:  ''(5)  The 
jury  are  also  instructed  in  this  case  that  the  city  of  Atchison  had  no  right 
to  permit  Mr.  Otis,  or  any  other  person,  to  use  any  portion  or  part  of 
the  street  as  an  arearway  or  opening,  or  to  construct  any  area-way  or 
opening  therein;  and  if  the  jury  find  from  the  evidence  that  there  was 
an  opening  or  arearway,  under  any  part  or  portion  of  said  street,  con* 
structed  by  Mr.  Otis  or  any  other  private  individual,  and  that  the 
*676  city  of  Atchison  had  notice  thereof,  or  permitted  said  *area-way  or 
opening  to  remain  there  after  a  reasonable  time  had  elapsed  from 
its  construction,  so  that  it  should  have  had  notice  thereof,  and  the  jury 
further  find  from  the  evidence  that  any  injury  resulted  to  the  plaintiff, 
without  fault  upon  his  part,  on  account  of  said  area  or  opening,  then  the 
jury  will  find  for  the  plaintiff." 

It  will  be  borne  in  mind  that  the  plaintiff's  injuries  resulted,  not  from 
fiiUing  into  an  uncovered  area  or  opening,  but  from  the  breaking  of  a 
part  of  the  sidewalk  covering  an  area  upon  which  he  had  stepped,  thus 
precipitating  him  beneath.  This  instruction  must  be  construed  with 
reference  to  the  facts  in  the  case,  and  it  is  unnecessary,  therefore,  to  in- 
quire whether  the  mere  fact  of  leaving  an  uncovered  opening  in  the  walk 
would  be  such  negligence  as  to  render  the  city  liable  for  any  injuries 
which  one  might  sustain  in  fJEdling  into  it  under  any  and  all  circum- 
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stances.  But  the  inquiry  is  whether  the  mere  fact  that  the  city  know- 
ingly  permitted  an  area  or  opening  to  be  made  and  continue  under  the 
sidewalk,  irrespective  of  any  question  of  the  suffidoicy  or  suitableness 
of  the  covering  of  such  area  or  opening,  renders  the  city  liable  for  all  in- 
juries whicli  one  may  suffer  who,  without  fault  on  his  part,  breaks  through 
such  covering  and  falls  into  the  area.  In  other  words,  is  the  dty  an  in- 
surer of  the  strength  and  sufficiency  of  such  covering?  Accidents  may 
happen  notwithstanding  the  utmost  care.  Does  it  warrant  against  all 
accidents?  We  think  not.  Whether  it  builds  the  sidewalks  so  as  to 
rest  entirely  upon  the  ground,  or  builis  them  upon  posts,  pillars,  or 
walls,  leaving  openings  beneath,  the  measure  of  its  legal  obligation  is 
the  same.  It  must  use  reasonable  care  and  diligence  in  making  the  walk 
strong  and  safe.  The  amlount  of  care  and  diligence,  to  be  reasonable, 
may  vary  with  the  circumstances  of  the  case.  More  precaution  may  be 
needed  where  the  walk  is  lifted  twenty  feet  above  the  ground  than  where 
it  rests  directly  upon  the  dirt;  but  in  all  cases  it  must  be,  relative  to  the 
danger  and  risk,  reasonable  care  and  diligence.     That  sidewalks  may 

be  built  above  the  ground,  and  on  posts,  was  decided  in  Challis 
*676    V.  Parker,  11  *Kan.  **884.     Indeed,  every  one  knows  that  ihey 

are  constantly  so  built.  Whoever,  under  such  circumstances^ 
builds  up  against  the  sidewalk,  will  have  an  area  in  front  of  his  build- 
ing underneath  the  sidewalk.  So,  in  all  cities,  it  is  customary  to  open 
areas  under  the  sidewalk,  in  front  of  business  houses,  for  light  and  venti- 
lation. It  would  be  burdensome,  indeed,  if  in  all  such  cases  the  city 
were  an  insurer  of  the  strength  of  the  sidewalk  above  such  area;  that,  no 
matter  what  care  and  diligence  it  had  used, — what  precautions  taken, — 
it  should  be  responsible  for  all  injuries  which  any  one  might  sustain 
therefrom  if  without  &ult  on  his  part;  that,  though  it  had  done  all  which 
human  prudence  and  foresight  could  suggest,  it  must  nevertheless  re- 
spond in  damages.  Such  is  not  the  law.  Such  was  not  the  decision  in 
Smith  V.  Leavenworth  City,  15  Kan.  *81,  nor  the  intimation  in  the 
opinion  filed  when  this  case  was  here  before.  Indeed,  the  whole  scope 
of  the  discussion  in  this  respect  therein  was  as  to  the  n^clig^^ce  of  the 
city  in  failing  to  discover  and  repair  the  defect  in  the  sidewalk,  not  as 
to  its  ignorance  of  the  existence  of  the  area. 

The  twelfth  and  thirteenth  instructions  given  at  the  instance  of  the 
plaintiff  are  obnoxious  to  the  same  criticism  as  the  one  just  noticed. 
They  assume  that  the  dty  is  absolutely  liable  where  injuries  result  with- 
out &ult  on  the  part  of  the  party  injured,  in  consequence  of  a  defect  in 
the  sidewalk  above  any  area  or  opening.  They  ignore  the  feet  that  the 
proximate  cause  of  the  injury  was  the  condition  of  the  sidewalk,  and  that 
the  existence  of  the  area  beneath,  while  it  may  have  enhanced  the  in- 
jury, was  not  its  proximate  and  direct  cause.  The  dty  nuiy  have  been 
negligent  in  permitting  the  area  to  continue,  but  if  it  was  giylty  of  no 
negligence  in  respect  to  the  ddewalk,  it  was  not  responsible  for  injuries 
resulting  from  a  defect  in  it.  The  existence  of  the  area  may  be  im- 
portant in  determining  whether  the  care  and  diligence  exercised  by  the 
city  in  reference  to  the  sidewalk  was  reasonable  or  not ;  but  its  existence 
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dfyes  not  of  itself  make  the  city  responsible  in  case  the  sidewalk  decays 
and  breaks.  We  might,  perhaps,  notice  some  other  matters 
*577  "^in  the  instructions,  but  these  are  all  the  questions  whose  decision 
we  think  necessary  for  the  further  trial  of  this  case. 
We  may  remark  that  in  the  preparation  of  instructions  and  questions 
to  the  jury,  as  well  as  in  the  preparation  of  the  record  for  this  court  and 
the  brieis  of  counsel,  it  appears  as  though  the  parties  were  actuated  by 
the  one  desire  of  seeing  how  much  paper  and  ink  they  could  waste.  The 
defendant  submitted  one  hundred  and  twelve  special  questions,  and  asked 
fifty  special  instructions,  while  the  plaintiff  submitted  twenty-six  ques- 
tions, and  asked  nineteen  instructions.  The  petition  in  error  extends  over 
thirty-three  pages,  and  contains  one  hundred  and  three  specifications. 
The  transcript  stops  at  the  786th  page,  and  the  brief  of  counsel  for  plain- 
tiff in  error  is  a  closely  printed  book  of  122  pages.  Now,  when  the  facts 
are  many  and  complicated,  and  the  case  presents  a  series  of  questions, 
new.  important,  and  intricate,  we  have  no  disposition  to  complain  of  the 
industry  of  counsel,  or  the  fullness  of  any  record  or  brief;  but  in  a  case 
like  the  present  we  think  such  prolixity  an  imposition  upon  both  the 
trial  court  and  this,  and  one  that  will  often  of  itself  justify  an  affirmance 
of  the  judgment.  Indeed,  we  were  no  littie  inclined  to  think  that  such 
ought  to  be  our  disposition  of  this  case;  but  on  reflection  we  have  con- 
cluded, for  the  errors  noticed,  that  it  was  our  duty  to  reverse  the  judg- 
ment, and  remand  the  case  for  a  new  trial;  and  it  is  so  ordered. 

Valentine,  J.,  concurring.     Horton,  C.  J.,  not  sitting  in  the  case, 
having  been  of  counsel  in  the  court  below. 


*678  *CrPY  OF  Eureka  v.  Frank  Davib, 

January  Term,  1879. 

• 

1.  Constitational  Law:  Statutes.    Section  2  of  chapter  86  of  the  General 

Statutes  is  a  valid  and  constitutional  enactment;  and  is  not  avoided  by 
that  section  of  the  constitution  which  provides  that  ''no  bill  shall  contain 
more  than  one  subject,  which  shall  be  dearly  expressed  in  its  title.  "^ 

8.  Intoxicating  Liquor:  Dram-Shop  License,  when  Void.  The  list 
prescribed  by  said  chapter  86  showed  841  adult  residents  of  the  city  of 
Eureka,  a  city  of  the  third  class.  A  petition  for  a  dram-shop  license, 
containing  but  156  names,  was  presented  to  the  city  council,  approved  by 
the  coundl,  and  license  ordered  to  be  issued.  A  license  was  issued, 
signed  by  the  mayor,  and  attested  by  the  clerk,  and  the  license  fee  paid 
into  the  city  treasury.    Held : 

(1)  That  such  license,  having  been  issued  in  plain  disregard  of  the  law, 
was  v<^d,  and  afforded  no  protection  to  the  defendant  in  the  sale  of  in- 

>  Rules  for  determining  the  validity  of  statutes  with  reference  to  the  subject 
and  title  of  the  act  stated.  See  State  v.  Barrett,  27  Kan.  317.  Consult,  also. 
State  V.  Schweiter,  Id.  510.  Said  constitutional  provision  is  mandatoiy.  Philpin 
V.  McCarty.  24  Ran.  402. 

V.21K— 27 
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toxicating  liquors,  and  that  the  city  was  not  estopped,  by  the  illegal  and 
unauthorized  acts  of  its  officers,  from  prosecuting  the  defendant  for  a 
violation  of  the  city  ordinance. 

(2)  That  that  which  the  city  council  may  not  do  directly  it  may  not  do 
indirectly;  that,  as  it  may  not  pass  an  ordinance  to  authorize  the  issue  of 
licenses  for  the  sale  of  intoxicating  liquors  without  a  petition  of  a  major- 
ity of  the  adult  residents,  so  it  may  not,  after  enacting  a  legal  ordinance, 
grant  a  valid  license  upon  a  petition  signed  by  less  than  htSl  the  number 
of  adult  residents,  as  shown  by  the  official  list.^ 

Appeal  from  Greenwood  district  court. 

In  January,  1878,  'Frank  Davis,  the  appellant,  was  tried  and  con- 
victed, in  nine  cases  in  the  police  court  of  the  city  of  Eureka,  for  selling 
intoxicating  liquors  contrary  to  the  provisions  of  ordinance  No.  55  of 
said  city,  entitled  ^'An  ordinance  regulating  dram-shops,  tippling-houses, 
etc."  Said  nine  cases  were  forthwith  appealed  to  the  district  court,  where, 
at  May  term,  1878,  of  said  court,  this  case,  being  one  of  the  aforesaid 
cases,  was  tried  by  the  court  without  a  jury,  and  the  appellant  was  found 
guilty  as  charged,  and  fined  in  the  sum  of  $25  and  costs  of  suit,  and  o^ 

dered  to  stand  committed  until  the  fine  and  costs  were  paid. 
*579     *!r.  L.  DamSy  for  appellant. 

CHogston  &  Martin^  for  appellee. 

Brewer,  J.  Defendant  was  convicted  in  the  district  court  of  Green- 
wood county  on  a  chaige  of  selling  liquor  without  a  license,  and  from 
such  judgment  of  conviction  he  appeals  to  this  court.  The  prosecution 
was  commenced  by  the  city  of  Eureka  in  the  police  court  of  that  city, 
and  was  for  a  violation  of  the  city  ordinance.  On  the  trial  the  &ct  of 
the  sale  was  conceded,  and  the  defense  was  that  defendant  had  a  license. 
The  validity  of  this  license,  and  the  right  of  the  plaintiff  to  question  its 
validity,  are  the  questions  in  the  case.  That  a  petition  signed  by  a  num- 
ber of  citizens  was  presented  to  the  dty  council,  approved  by  the  coun- 
cil, and  license  ordered  to  be  issued;  that  a  license  was  issued,  bond 
given,  and  payment  for  the  license  made  to  the  city  treasurer,  and  the 
money  retained  by  him  up  to  the  time  of  the  trial, — ^were  all  proved. 
The  city  then  offered  in  evidence  the  list  of  adults' required  to  be  made 
and  filed  by  chapter  86,  Laws  1868,  which  list  contained  the  names  of 
341  persons.  The  petition  contained  only  156  names*  Upon  this,  coun- 
sel for  appellant  contends  that  the  city  council  is  the  tribunal  to  pass 
upon  the  sufficiency  of  the  petition,  and  that  having  adjudged  it  suffi- 
cient, that  matter  is  no  longer  open  to  inquiry;  and,  secondly ^  that  the 
city,  having  received  and  retained  the  license  money,  is  estopped  from 
questioning  the  validity  of  the  license,  or  prosecuting  the  defendant  for 
doing  what  it  had  given  him  a  license  to  dq;  and,  Mrdly^  that  section  2 
of  said  chapter  86,  which  prescribes  that  the  list  of  adults  provided  for 

^See  State  v.  Spaulding,  24  Ean.  7;  Koble  v.  Gain,  89  Kan.  W;  Welaford  v. 
Weidlein,  28  Kan.  605. 
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in  section  1  is  conclasive  as  to  the  number  thereof  in  certain  cases,  is 
unconstitutional,  because  the  subject-matter  thereof  is  not  expressed  in  the 
title  to  the  act. 

We  cannot  concur  with  counsel  in  any  of  these  matters,  and  are 
*680  of  the  opinion  that  the  ruling  of  the  district  court  "^was  correct, 
and  that  the  judgment  must  be  affirmed.  In  reference  to  the  last 
question,  the  title  to  the  act  is,  '^An  act  providing);  for  registration  of  all 
adult  persons  in  each  county  in  this  state."  Section  1  declares  who  shall 
make  the  registration,  and  when,  where  the  same  shall  be  filed,  and  what 
it  shall  contain.  Section  2  reads  '^that,  whenever  it  is  necessary  to  as- 
certain the  number  of  adult  persons  "K  «  »*  upon  which  to  have  any 
action  of  the  county  commissioners  or  other  county  officers,  the  list  on 
file  in  the  county  clerk's  office  shall  be  taken  as  conclusive  on  that  sub* 
ject."  In  other  words,  section  2  prescribes  the  use  to  be  made  and  the 
effect  to  be  given  to  the  list.  Is  this  outside  the  scope  of  the  titie,  and 
foreign  to  it?  We  think  not.  It  must  be  borne  in  mind  that,  while  the 
constitutional  provision  is  mandatory,  it  must  be  applied  in  a  fair  and 
reasonable  way;  otherwise  it  would  become  the  source  of  more  injury 
than  the  ills  it  was  designed  to  remedy.  We  are  not  to  expect  in  the 
title  a  synopsis  or  abstract  of  the  entire  act.  It  is  enough  if  the  titie  in* 
dicates  clearly,  though  in  general  term8,*the  scope  of  the  law.  As  is 
said  by  Judge  Cooley  in  his  Constitutional  Law,  page  144:  "The  gen* 
end  purpose  of  these  provisions  is  accomplished  when  a  law  has  but  one 
general  object,  which  is  fairly  indicated  by  its  title.  To  require  every 
end  and  means  necessary  or  convenient  for  the  accomplishment  of  this 
general  object  to  be  provided  for  by  a  separate  act  relating  to^that  alone 
would  not  only  be  unreasonable,  but  would  actually  render  legislation 
impossible.''  Now,  here  is  an  act  which  by  its  titie,  we  are  informed, 
is  concerning  registration  of  adults.  What  more  natural  than  a  state- 
ment in  such  a  law  of  the  eSect  of  registration  when  made?  As  in  a 
statute  "r^ulating'conveyances  of  real  estate"  we  find  a  statement  of  the 
place  where  such  conveyances  are  to  be  recorded,  and  the  efiect  of  such 
record. 

Passing  now  to  the  other  questions,  (and  we  shall  consider  them  to- 
gether,) we  remark  that  it  is  undoubtedly  true  that  the  council  is  the 
tribunal  to  which  the  petition  must  be  presented,  and  by  which  its  suf- 
ficiency must  in  the  first  instance  be  determined;  but  such  de- 
*681  termination  is  not,  at  least  as  to  the  mat^r  in  question  in  this 
case,  conclusive.  Here  is  not  a  matter  of  judicial  discretion,  but 
a  matter  of  mathematical  calculation.  The  law  has  made,  a  certain  list 
conclusive  as  to  the  number  of  adult  persons.  It  has  not  left  this  mat- 
ter open  to  inquiry  by  the  council ;  and  it  has  also  declared  that  a  ma- 
jority of  the  adult  persons  shall  sign  the  petition.  Now,  when  a  peti- 
tion is  presented  whose  number  of  names  is  not  half  of  the  number  on 
the  list,  no  determination  or  finding  of  the  council  can  make  that  a  ma- 
jority. That  which  a  council  may  not  do  direcUy,  it  may  not  do  indi- 
rectiy.  It  may  not  by  ordinance  dispense  with  a  petition  of  the  major- 
ity.    It  may  not  accomplish  the  same  result  by  finding  that  1&6  is  a. 
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majority  of  841.  And  there  is  no  bona  fide  purchaser  of  bonds  before 
maturity  in  this  case.  The  question  arises  between  the  original  parties. 
No  equities  have  intervened.  Nothing  has  transpired  since  the  issue  of 
the  license  to  make  it  more  binding  as  a  contract,  or  to  estop  the  city 
from  denying  its  validity.  The  city  council  is  not  the  city,  any  more 
than  the  treasurer  is  the  city.  They  are  but  officers,  and  in  this  respect 
the  functions  of  the  coundl  are  of  no  higher  order  than  those  of  the 
treasurer;  and,  as  said  by  Chief  Justice  Kingman  in  Hartford  Fire  Ins. 
Go.  V.  State,  [9  Kan.  '*'210:]  ''The  limits  of  an  office's  authority  are 
found  in  the'law."  The  council  had  authority  to  grant  a  license  after  a 
petition,  signed  by  a  majority  of  the  adult  residents,  had  been  presented. 
It  had  no  authority  in  the  absence  of  such  a  petition.  None  such  was 
presented, — not  even  one  prima  fade  sufficient.  But,  say  counsel,  very 
earnestly,  the  city  has  received  pay  for  this  license  and  has  issued  it; 
and  now  can  it  punish  the  defendant  for  doing  what  it  has  licensed  him 
to  do?  The  fallacy  of  this  is  in  confounding  the  officer  with  the  cor- 
poration; the  agent  with  the  principal.  The  ordinance  specified  the  ex- 
act amount  which  each  licensed  liquor  seUer  should  pay.  Now,  would 
it  for  a  moment  be  contended  that  because  the  defendant  had  paid  tx) 
the  city  treasurer  the  amount  of  such  license  fee,  and  said  treasurer  still 
retained  it,  the  defendant  had  the  right  to  sell  liquor  and  defy 
'*'582  prosecution?  Clearly  not;  *and  why?  Because,  though  an  agent 
of  the  city  had  received  this  money,  it  was  an  unauthorized  act, 
and  he  could  not  by  it  bind  his  principal,  nor  evade  or  nullify  the  law. 
Suppose,  further,  the  mayor  and  clerk  had  issued  a  license,  they  being 
the  ofiiicera  to  execute  the  license,  and  the  treasurer  had  received  the 
money,  would  not  the  same  result  follow,  and  for  the  same  reason? 
Does  it  make  the  defendant's  case  any  stronger  that  the  council  had, 
without  any  authority  and  in  defiance  of  the  law,  directed  the  mayor 
and  derk  to  issue  such  license?  This  is  not  a  case  where,  discretion 
having  been  vested  in  an  officer,  he  has  exercised  that  discretion,  and 
the  city  seeks  to  repudiate  his  act.  It  is  a  case  where  the  officers  of  a 
city  have  assumed  to  disregard  the  law;  and  a  party  at  whose  instance 
they  acted,  and  who,  being  chargeable  with  knowledge  of  the  law,  must 
be  presumed  to  have  known  that  they  acted  without  authority,  invokes 
their  acts  to  protect  him  from  the  consequences  of  his  own  violation  of 
the  law.  Nor  is  there  any  room  for  the  application  of  the  doctrine  of 
estoppel.  There  is  no  estoppel  when  both  parties  act  with  full  knowl- 
edge of  the  facts  and  the  law.  The  dram-shop  act  and  the  ordinance 
each  requires,  as  a  condition  precedent  to  the  action  of  the  council,  a 
petition  of  a  majority  of  the  adult  residents.  Every  one  is  presumed  to 
know  the  law;  and,  in  fact,  probably  no  law  in  the  statute-book  is  bet- 
ter known  than  the  dram-shop  act.  The  list  of  adults  is  a  public  docu- 
ment, on  file  in  the  county  clerk's  office,  and  open  to  the  inspection  of 
every  one.  That  list  is  by  statute  conclusive  as  to  the  number  of  adults. 
May  any  officer,  or  combination  of  officers,  disregard  these  provisions  of 
statute  to-day  at  the  instance  of  a  citiaen,  and  to-morrow  that  citizen 
plead  such  disregard  as  a  protection  to  his  own  unlawful  acts?    The 
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case  of  Hartford  Fire  Ins.  Go.  r.  State,  9  Kaii.  *210,  is  in  point,  and 
condXiBive. 

Connsel  lays  stress  on  the  fact  that  this  is  a  prosecution  by  the  city 
for  a  violation  of  the  ordinance,  and  not  by  the  state  for  a  violation  of 
the  dram-«hop  act;  but,  in  the  case  just  cited,  the  state  officers  bad 
issued  the  license,  and  the  state  treasurer  had  possession  of  the 
*583  *money,  and  the  state  prosecuted  for  the  penalty.  Again,  we  re- 
peat that  '^the  limits  of  an  officer's  authority  are  found  in  the 
law,"  and  they  who  deal  with  officers  are  chaigeable  with  notice  of  the 
limits  of  such  authority,  and  can  receive  no  protection  from  acts  done 
by  such  officers  beyond  the  limits  of  their  authority. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


State  v.  Mabtin  Rutb. 

January  Term,  1879« 

1.  Inibrmation :  Waiver.  A  defect  in  the  verification  of  an  Information  is 
waived  by  pleading  to  the  merits  and  going  to  trial.  [State  v.  Otey,  7 
Kan.  69;  In  re  Lewis,  81  Kan.  *73;  S.  C.  1  Fac.  Bep.  283;  State  v.  Block- 
man,  82  Kan.  617;  S.  C.  5  Pac.  Rep.  178. J 

IS.  Bvidenoe :  Documentary.  A  certificate  of  an  officer  charged  with  the 
custody  of  public  records,  that  his  records  show  a  certain  fact,  is  not,  in 
the  absence  of  express  statute,  competent  evidence  of  the  fact.  There 
should  be  a  certified  copy  of  the  records,  that  the  coiut  may  see  whether 
the  records  prove  the  fact.    Bemis  v.  Becker,  1  Kan.  *226. 

3.  Ck)antieB:  OrganiBation  of  New:  Judicial  Distriots:  Judicial  No- 
tice. By  statute,  Ness  county  was  attached  to  Pawnee  county  for  judi- 
cial purposes  until  it  should  be  organized.  The  law  in  reference  to  the 
organization  of  new  counties  provided  that,  after  certain  proceedings  had 
been  taken,  the  governor  should  appoint  commissioners  and  clerk,  and 
that  the  county  should  be  organized  from  and  after  the  qualification  of 
these  officers.  On  the  trial  of  a  party  in  the  Pawnee  county  district  court 
charged  with  the  commission  of  an  offense  in  Ness  county,  it  was  objects 
that  the  district  court  of  Pawnee  county  had  no  jurisdiction  because  of 
the  place  of  the  offense.  No  evidence  was  offered  as  to  the  organization 
of  Ness  county,  and  the  court  overruled  the  objection.    Held  no  error.  ^ 


4. •    Quare,  is  there  any  oonstatutional  inhibition  on  the  attaching  of 

one  organized  county  to  another  within  the  same  judicial  district  for  ju- 
didal  purposes? 

5.  Rape:  Threats:  Pbyaioal  Resistance.    In  order  to  constitute  the  crime 
of  nqie,  it  is  not  essential  that  the  female  shall  make  the  utmost  physical 

ifiee  HorreU  v.  Ingle,  28  Kan.  84. 
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i^esdstenoe  of  which  she  is  capable,  if,  in  ooiiseqaen&  of  his  threats  and 
display  of  force,  she  submit,  through  fear  of  death  or  great  parsooal  in- 
ivay^  the  crime  is  complete.^ 

♦584    *Appeal  from  Pawnee  district  court. 

Martin  Buth  was  charged  by  information  with  having  committed 
the  crime  of  rape.  The  information  stated  "that  on  or  about  the  twenty- 
eighth  day  of  July,  1878,  at  the  county  of  Ness  and  state  of  Kansas,— 
the  said  Ness  county  being  attached  to  the  county  of  Pawnee  for  judicial 
purposes, — one  Martin  Ruth,  then  and  there  being,  did  then  and  there 
unlawfully  and  feloniously  commit  a  rape  upon  Ida  F.,  a  woman  up- 
wards of  ten  years  of  age,  by  forcibly  and  against  her  will  ravishing  her, 
the  said  Ida  F."  Trial  at  the  adjourned  June  term,  1878,  of  the  district 
court.  The  jury  returned  a  verdict  of  guilty  as  charg^  in  the  informap 
tion.  Motions  for  a  new  trial  and  in  arrest  of  judgment  were  overruled, 
and  judgment  was  rendered  upon  the  verdict. 

N.  B,  Predcmd^  Co,  Atty.,  and  WSOard  Davis,  Atty.  Gen.,  and  H.  B, 
Johnson,  for  the  State. 

The  district  court  of  Pawnee  county  has  jurisdiction  of  the  case.  The 
certificate  of  the  secretary  of  state  found  in  the  record  is  secondary  and 
hearsay  evidence,  and  was  properly  excluded.  By  legislative  action, 
(Laws  1874,  c.  67,)  the  county  of  Ness  was  attached  to  the  county  oif 
Pawnee  for  judicial  purposes.  This  act  assumes  that  the  county  of  Ness 
was,  at  the  time  of  its  adoption,  unorganized;  but,  even  if  it  had  been 
organized,  the  act  would  be  valid.  The  constitution  (article  3,  §  19) 
provides  that  new  or  unorganized  counties  shall  by  law  be  attached,  for 
judicial  purposes,  to  the  most  convenient  judicial  districts.  This  would 
authorize  attaching  to  a  particular  county  in  the  most  convenient  district; 
and  the  same  power  is  given,  in  this  regard,  over  a  new,  though  organ- 
ized, county,  that  is  given  over  an  unorganized  county.  And,  without 
reference  to  the  constitution,  the  legislature  has  the  power  to  attach  one 
county  (organized  or  unorganized)  to  another  for  judicial  purposes. 
♦585  The  information  was  properly  verified;  but,  if  not,  there  *being 
no  demurrer,  motion  to  quash,  or  plea  in  abatement  filed,  and 
the  defendant  pleading  not  guilty  and  going  to  trial,  the  objection  was 
waived.     State  v.  Otey,  7  Kan.  *69. 

The  law  of  the  case  was  fairly  presented  by  the  chaige  of  the  court. 
The  court  declared  that  the  force  necessary  to  constitute  the  crime  of 
rape  might  be  mental  or  phjrsical  force,  or  both  combined;  and  that  if 
a  person,  by  threats  or  by  placing  the  female  in  fear  of  death,  violence, 
or  bodily  harm,  induces  her  to  submit  to  his  desires,  and  while  under 
this  influence  ravishes  her,  this  is  as  much  a  forcible  ravishing  as  if  a 
person  by  reason  of  his  superior  strength  would  hold  a  woman  and  forci- 
bly ravish  her.  The  weight  of  reason  and  authority  is  with  the  view  of 
the  court  below.     Turner  v.  People,  83  Mich*  868;  Com.  v.  McDonald, 

• 

1  See  Anderson  ▼.  State,  (Ind.)  4  N.  £.  Rep.  68;  Oleson  y.  State,  (Neb.j  9  K.  W. 
Rep.  88. 
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110  MaB8.  406;  Wright  v.  State,  4  Humph.  194;  People  v.  Dohring, 
69  N.  Y.  374;  Begina  v.  Gamplin,  1  Cox,  Grim.  Cas.  220;  Koecoe,  Crim. 
Ev.  (6ih  Amer.  £d.)  806;  1  East,  P.  C.  444,  §  7. 

Is  the  verdiot  sustained  by  the  evidence?  Immediate  complaint  (such 
as  was  made  in  this  case)  is  always  a  strong  corroborating  circumstance. 
2  Bish.  Crim.  Pr.  §  963.  The  fact  that  the  giil  did  not  make  an  out- 
cry which  would  have  aroused  the  children  is  satisfactorily  explained. 
2  Bish.  Crim.  Pr.  §  969. 

NeUon  Adams  and  A.  A.  Hurdy  for  appellant. 

No  proper  information  was  filed  in  the  cause,  for  the  reason  that  the 
same  was  not  verified.  Record,  4;  Gen.  St.  §  67,  c.  82.  The  court  had 
no  jurisdiction  to  try  defendant.  Const,  art.  3,  §§  14, 19;  Bill  of  Rights, 
§  10;  Record,  63.  The  court  erred  in  giving  instructions,  by  charging 
in  the  disjunctive.  Gen.  St.  c.  31,  §§  31,  33;  Record,  23,  24;  1  Bish. 
Crim.  Pr.  333  ei  seq.  The  court  erred  in  instructing  in  regard  to  menace 
and  duress.     Gen.  St.  c.  31,  §  33. 

The  tenor  of  the  court's  instructions  as  a  whole  tended  to  mislead  the 
jury,  and  was  not  authorized  by  law,  and  was  so  contradictory 
*686  as  to  be  almost  unintelligible  to  any  but  a  per*son  versed  in  the 
law.  The  court  erred  in  refusing  each  and  every  instruction  asked 
by  defendant.  Record,  37,  38.  See  authorities  cited  below.  Fraud 
will  not  constitute  rape.  Walter  v.  People,  50  Barb.  144;  People  v. 
Bartow,  1  Wheeler,  Crim.  Cas.  378;  Pleasant  v.  State,  8  Eng.  (Ark.) 
360.  Connection  procured  by  menace  or  duress  does  not  constitute  rape. 
Gen.  St.  c.  31,  §§  31,  33.  Force  must  be  proved.  Cato  v.  State,  9 
Fla.  163.  Utmost  reluctance  and  resistance  must  be  proved.  State  v. 
Burgdorf,  63  Mo.  66;  People  v.  Morrison,  1  Park.  Crim.  R.  626;  Strang 
V.  People,  24  Mich.  1;  State  v.  Dohring,  69  N.  Y.  374. 

The  verdict  was  contrary  to  the  evidence,  and  we  desire  to  call  the  at- 
tention of  the  court  particularly  to  the  evidence  of  complainant.  Record, 
9;  and  also  see  State  v.  Burgdorf,  63  Mo.  66.  The  rule  in  regard  to  set- 
ting aside  verdict  in  criminal  cases,  for  reason  that  it  is  contrary  to  or 
not  supported  by  evidence,  is  difierent  from  rule  in  civil  cases.  Bish. 
Crim.  Pr.  §§  847,  848;  Lake  v.  State,  10  Humph.  144;  and  Copeland 
V.  State,  7  Humph.  479,  644. 

Bbewer,  J.  Defendant  was  convicted  in  the  district  court  of  Pawnee 
county  of  ike  crime  of  rape,  and  from  su<»h  conviction  brings  this  appeal. 
Several  questions  are  presented  in  the  record. 

It  is  alleged  that  the  information  was  insufficient  for  lack  of  a  proper 
verification.  The  verification  was  defective,  but  the  defect  was  waived 
by  the  defendant's  pleading  to  the  merits  and  going  to  trial.  State  v. 
Otey,  7  Kan.  '*'69.  The  jurisdiction  of  the  court  was  challenged.  The 
prosecution  was  in  the  district  court  of  Pawnee  county,  and  the  offense 
charged  to  have  been  committed  in  Ness  county.  By  section  2,  c.  67, 
Laws  1874,  the  county  of  Ness  was,  until  organized,  attached  to  Pawnee 
county  for  judicial  purposes.  On  the  trial  a  certificate  of  the  secretary 
of  state  was  offered  for  the  purpose  of  showing  that  Ness  county  had  been 
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diily  organized,  but  the  district  court  rejected  the  testimony.     We  see  no 

error  in  this  ruling,  for  the  c^ificate  was  simply  a  statement  that 
"^587    the  records  of  his  office  showed  oer*tain  Acts, — as  ''that  Ness 

county  was  duly  organized,  by  proclamadon  of  the  governor,  on 
the  twenty-third  day  of  October,  1873," — and  did  not  purport  to  furnish 
copies  of  any  paper  or  record.  The  paper  was  a  certificate  of  a  fact,  and 
not  a  certified  copy  of  any  paper  of  record;  and  that  such  a  certificate  is 
not,  in  the  absence  of  express  direction  of  statute,  competent  evidence, 
is  clear.  Bemis  v.  Becker,  1  Kan.  *226;  Owen  v.  Boyle,  S  Shepl.  147; 
English  y.  Sprague,  88  Me.  440;  1  Greenl.  Ev.  §  498,  and  cases  cited 
in  note. 

Will  the  court,  in  the  absence  of  evidence,  take  judicial  notice  of  the 
date  of  the  organization  of  new  counties  ?  Doubtless  the  court  takes  ju- 
dicial notice  of  the  &ct  that  in  the  eastern  portion  of  the  state  there  are 
counties  duly  organized,  and  with  all  the  machinery  of  the  law  and  courts 
in  full  operation,  and  that  the  western  portion  is  composed  of  unoi^an- 
ized  territory;  but  whether  it  will  take  notice  of  the  time  when  any  par- 
ticular county  passes  firom  an  unorganized  to  an  organized  condition  is 
doubtful.  Such  passage  dates  not  from  any  proclamation  from  the  gov- 
ernor, nor  from  any  action  of  the  executive,  but  ''from  and  after  the 
qualification  of  the  officers  appointed"  by  the  governor.  Laws  1872,  p. 
244,  §  1;  Laws  1876,  p.  159,  §  1.  And  it  can  hardly  be  that  the  court 
is  to  take  judicial  notice  of  the  times  at  which  certain  officers  appointed 
in  a  county  hitherto  unorganized  take  the  oath  of  office,  and  give  their 
official  bond.  It  would  seem  that  this  is  a  question  of  fact,  and  a  sub- 
ject-matter of  proof .  Doubtless,  when  a  district  court  is  held  in  a  county, 
it  will  be  presumed  by  this  court  that  the  county  is  so  organized  as  to  af- 
ford officers  and  other  machinery  for  the  holding  of  courts,  and  that  the 
action  of  the  district  judge  in  there  holding  court  is  warranted  by  the 
facts  as  he  has  found  them  to  exist;  and  this  presumption  can  only  be 
overthrown  by  evidence  proving  the  contrary.  It  is  not  necessary  in 
each  case  to  prove  that  the  county  has  in  fact  been  organized.  Is  not  the 
converse  of  this  proposition  equally  correct?    The  question  now  before 

us  is  not  whether  this  court,  in  an  original  action,  is  to  take  judi- 
*588     cial  notice  of  the  fact  that  a  county  *is  regularly  organized,  and 

courts  held  thereiu,  but  whether,  when  the  district  court  is  not 
held  in  such  county,  and  the  court  of  an  adjoining  county  to  which  by 
express  statute  the  county  is  attached  for  judicial  purposes  declines  to 
recognize  such  county  as  organized,  and  continues  to  exercise  the  juris- 
diction which  it  unquestionably  once  held,  this  court  shall,  in  proceed- 
ings in  error,  take  judicial  notice  of  the  Act  that  the  officers  hsid  duly 
qualified,  the  county  become  r^ularly  organized,  and  that  the  district 
eourt  ern^d  in  not  so  recognizing  the  fact,  and  holding  terms  of  court 
therein.  Seethe  case  of  Wood  v.  Bartling,  16  Kan.  109,  on  this  ques- 
tion. 

But  is  it  true  that  the  legislature  has  no  power  to  attach  one  organ- 
ized county  to  another  for  judicial  purposes?  The  constitution  provides 
(section  5,  art.  3)  that  ^'the  state  shall  be  divided  into  five  judicial  dis- 
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tricts;"  and  in  section  18,  same  artide,  names  the  counties  of  which  such 
districts  were  at  first  to  consist.  It  is  also  provided  in  said  section  5 
that  the  '^district  courts  should  be  held  at  such  times  and  places  as  may 
be  provided  by  law."  It  does  not  say  that  they  shall  be  held  in  each 
county;  and  though,  by  section  7,  a  clerk  of  the  district  court  is  to  be 
elected  in  each  organized  county,  is  there  any  inhibition  on  the  legisla- 
ture's providing  £at  the  district  court  in  each  district  be  held  at  only 
cue  place  in  the  district?  Again,  the  number  of  districts  may  be  in- 
creased by  law,  but  it  requires  the  concurrence  of  two-thirds  of  the 
members  of  each  house,  (section  14,  art.  8,  Const.;)  and  ^^new  or  unor- 
ganized counties  shall  by  law  be  attached,  for  judicial  purposes,  to  the 
most  convenient  judicial  districts,"  (section  19.)  Now,  under  that,  may 
not  the  legislature  attach  a  new,  though  organized,  county,  for  judicial 
purposes,  to  any  convenient  district,  or  to  any  county  in  that  district? 
Such,  certainly,  was  the  understanding  of  the  l^islature  in  the  early 
history  of  the  state;  for  the  first  state  l^islature  attached  day,  Dickin- 
son, Saline,  and  Ottawa  counties  to  the  county  of  Davis;  the  counties  of 
Washington,  Republic,  and  Shirley  to  the  county  of  Marshall,  and  so 

on.  See  Laws  1861,  p.  128,  §  1.  Some  of  these  counties  so  at* 
*589     tached  were  named  in  the  constitution  as  ^included  in  the  five 

districts,  and  others  were  organized  intermediate  the  sitting  of 
the  constitutional  convention  and  the  admission  of  the  state.  That  such 
contingencies  as  the  creation  and  organization  of  new  counties  were  fore- 
seen and  provided  for  the  constitution  itself  disdoees,  and  the  power  to 
provide  for  the  administration  of  justice  in  them,  without  creating  new 
districts,  was  expressly  granted.  And  the  bill  of  rights,  as  foreseeing 
the  very  question  here  presented,  guaranties  to  an  accused  '^a  speedy 
public  trial  by  an  impartial  jury,  of  the  county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed."  Bill  of  Rights,  §  10.  But 
it  is  perhaps  unnecessary  to  pursue  this  inquiry  further^  It  does  not 
seem  to  us  that  this  court  can  hold  that  the  district  court  erred  in  exer- 
cising jurisdiction  of  the  case. 

The  law  of  the  case  was  fairly  presented  by  the  charge  of  the  court. 
The  court  declared  that  the  force  necessary  to  constitute  the  crime  of 
rape  might  be  mental  or  physical  force,  or  both  combined;  and  that  if  a 
person  by  threats,  or  by  placing  a  female  in  fear  of  death,  violence,  or 
bodily  harm,  induces  her  to  submit  to  his  desires,  and  while  under  this 
influence  ravishes  her,  this  is  as  much  a  forcible  ravishing  as  if  a  person, 
by  reason  of  his  superior  strength,  would  hold  a  woman  and  forcibly 
ravish  her.  We  understand  the  court  to  simply  mean  that  the  act  must 
be  committed,  either  (1)  by  physical  force,  against  the  will  of  the  female; 
or  (2)  with  her  acquiescence  procured  by  tiireats  or  violence.  On  the 
contrary,  the  court  was  asked  to  declare  that  the  offense  charged  could 
not  be  committed  unless  there  was  the  utmost  rductance  and  the  utmost 
resiataviee  on  the  part  of  the  female.  The  distinction  between  the  two 
theories  is  broad  and  well  defined.  Under  the  former,  acquiescence  in- 
duced by  mental  terror  and  fear  of  violence  supersedes  the  necessity  of 
physical  leslBtance.     Under  the  latter,  there  must  be  actual  physical  re- 
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sistance.     The  female,  when  assailed,  must  persist,  though  she  knows  re- 
sistance will  be  vain.     She  must  fight,  though  she  may  believe  this  coarse 

will  bring  upon  her  other  and  perhaps  greater  violence.  She  must 
*590     cry  aloud,  though  she  knows  no  ^relief  is  near.     She  must  arouse 

her  sleeping  infant  sisters  to  be  witnesses  to  the  outrage,  though 
she  knows  they  can  render  her  no  aid.  Under  the  former  the  pre^  may 
be  either  ojcH^uii,  or  ocmafoiicttt^,  wh^le  under  the  latter  it  must  be  octuoi. 
The  weight  of  reason  and  authority  is  with  the  view  of  the  court  below. 
Turner  V.  People,  88  Mich.  863;  Com.  v.  McDonald,  110  Mass.  405; 
Wright  V.  State,  4  Humph.  194;  People  v.  Dohring,  69  N.  Y.  874; 
Begina  V.  Oamplin,  1  Cox,  Crim.Oaa.  220;  Roscoe,Crim.  Bv.  (6th  Amer. 
Ed.)  806;  1  East,  P.  C.  444,  §  7. 

In  Roscoe,  Grim.  Ev.,  siipm,  it  is  said:  ''It  must  appear  that  the 
offense  was  committed  without  the  consent  of  the  woman ;  but  it  is  no 
excuse  that  she  yielded  at  last  to  the  violence  if  her  consent  was  forced 
from  her  by  fear  of  death  or  by  duress."  In  2  Bish.  Crim.  Law,  § 
1120,  the  author  says:  "Yet,  wherever  there  is  a  carnal  connection 
without  anything  which  can  be  deemed  a  consent, — ^where  there  is 
neither  a  consent  fraudulently  procured,  nor  any  other  sort  of  consent, — 
by  the  woman,  there  is  evidently,  in  the  wrongful  act  itself,  all  the  force 
which  the  law  demands  as  an  element  of  the  crime."  And  again,  in 
section  1125:  ''A  consent  induced  by  fear  of  personal  violence  is  no 
consent ;  and,  though  a  man  lays  no  hand  on  a  woman,  yet  if,  by  an 
array  of  physical  force,  he  so  overpowers  her  mind  that  she  dares  not  re- 
sist, he  is  guilty  of  rape  by  having  the  unlaw  Ail  intercourse."  See, 
also,  2  Wbart.  Amer.  Crim.  Law,  §  1142;  Pleasant  t.  State,  8  Eng. 
(Ark.)  360.  See,  also,  a  late  decision  from  Connecticut,  reported  in  19 
Alb.  Law  J.  136,  as  follows:  ''Held,  also,  that  a  refusal  of  the  court 
to  charge  that  to  constitute  the  crime  of  rape  it  was  necessary  that  the 
female  should  have  manifested  the  utmost  reluctance,  and  should  have 
made  the  utmost  resistance,  was  not  error.  The  importance  of  re- 
sistance is  simply  to  show  two  elements  in  the  crime, — ^forcible  carnal 
knowledge  by  the  one  party,  and  non-consent  by  the  other.  The  jury 
must  be  satisfied  of  the  existence  of  these  two  elements  by  the  resistance 
of  the  complainant.     If  she  had  the  use  of  her  faculties  and  physical 

powers  at  the  time,  and  was  not  prevented  by  terror  or  the  ex- 
*591     hibition  of  ^brutal  force,  so  far  her  resistance  is  important;  but 

to  make  the  crime  hinge  on  the  uttermost  exertion  the  woman 
was  physically  capable  of  making  would  be  a  reproach  to  the  law  and  to 
common  sense.  The  question  is  one  of  iact,  and  a  jury  must  determine 
it."  State  V.  Shields,  Conn.  Sup.  Ct.  1878,  (opinion  by  Pakk,  0.  J.) 
As  to  the  questions  of  fact,  we  cannot  say  that  the  jury  erred,  or  that 
the  verdict  was  against  the  evidence.  The  case  substantially  hinged  on 
the  relative  credibility  of  the  prosecuting  witness  and  the  defendant. 
He  admitted  the  intercourse,  but  claimed  that  it  was  voluntary  on  her 
part.  She  testified  that  there  was  a  forcible  ravishing.  The  corrobo- 
rating testimony,  which,  however,  was  limited,  tend^  to  support  the 
prosecuting  witness.     The  jury  'believed  her  story,  and  the  trial  judge 
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approved  their  verdict.    'We  cannot  say  thAt  It  Was  wrong;  uid  the 
judgment  must  be  affirmed. 
(All  the  justices  concurring.) 


State  or  Kansas  ex  rd.  Attorney  General  v.  John  P.  St.  John, 

Governor,  etc. 

January  Term,  1879. 

1.  Counties}  Oounty  LlBes:  OonatitatiGn.  Under  section  l.art.  9,  of 
the  state  constitution*  no  county,  whether  organized  or  uno^ganize4,  can 
have  its  lines  changed  by  the  legislature  so  as  to  include. an  area'  df  let^S 
than  four  hundred  and  thirty-two  square  miles. 

9. :  Stafford  County:  Constitational  Iiaw.    The  attempt  by  the 

legislatiire,  under  an  act  entitled  "An  act  defining  the  boundaries  of  Bar- 
ton and  Pratt  counties,''  approved  March  5,  1875,  to  reduce  the  area  of 
Stafford  county  from  seven  hundred  and  ninety-two  square  miles  to 
seventy-two  square  miles,  and  divide  such  detached  territory  between  Bar^ 
ton  and  Pratt  counties.  Is  void,  because  in  conflict  with  section  1,  art.  9, 
of  the  state  constitution. 

Original  proceedings  in  mandamua. 

On  tihe  fourth  of  February,  1879,  an  alternative  wAiot^rMTidcAnus 
'592    was  issued  out  of  this  court,  and  directed  to  John  P.  *8t.  John, 

governor  of  the  state,  commanding  and  requiring  him,  the  governor 
aforesaid,  to  appoint  some  competent  person,  who  is  a  bona  fide  inhabit- 
ant of  the  county  of  Stafford,  to  take  the  census  ot  said  county,  and  as- 
certain the  number  of  bona  fide  inhabitants  of  said  county,  in  order  that 
said  county  might  be  organized  as  suggested  and  prayed  for  in  the  peti- 
tion, and  asked  by  the  signers  to  the  memorial,  as  hereinbefore  stated 
in  this  writ,  or  that  he  should  appear  before  the  judges  of  the  supreme 
court,  sitting  within  and  for  the  shstte  of  Kansas,  at  Topeka,  the  capital 
of  said  state,  in  the  county  of  Shawnee,  in  said  state,  on  seventh  day  of 
February,  1879,  at  10  o'clock  a.  m.  of  said  day,  to  show  cause,  if  any 
he  had,  why  he  refused  so  to  do.  To  this  writ  tiie  governor,  through  his 
attorney,  filed  the  answer  following,  to-wit: 

''The  governor  of  the  state  of  Kansas,  for  his  answer  to  the  alternative 
writ  ofmandamuB  heretofore  issued  by  said  court  against  him,  on  appli- 
cation of  the  attorney  general  of  the  state  of  Kansas,  says  that  no  per- 
emptory writ  of  mandamue  ought  to  be  allowed,  for  the  reasons — firet^ 
be(»nse  said  court  has  no  jurisdiction  over  the  person  of  the  defendant, 
in  his  official  capacity  as  governor  of  the  state  of  Kansas,  for  the  pur- 
pose of  such  writ;  and,  eecond,  because  by  an  act  of  the  legislature  of  the 


428  KANSAS  REPOKTB. 

state  of  Kansas,  entitled  'An  act  defining  the  boundaries  of  Barton  and 
Pratt  counties,'  approved  March  5,  1875,  the  area  of  the  nnoiganized 
coanty  of  Stafford  was  reduced  to  less  than  four  hundred  and  thirty-two 
square  miles. 
'' Wherefore  defendant  asks  to  be  hence  dismissed,  with  his  costs. 

^'H.  B.  Johnson,  Attorney  for  the  Defendant." 

March  31,  1879,  the  case  was  duly  submitted  on  the  briefs  of  the  par- 
ties hereto,  and  the  opinion  herein  was  filed  on  the  twenty-fifth  of  April, 
1879. 

WtOard  Davia^  Atty.  Gen.,  EUuM  &  Jetmore^  and  /.  H.  Smithj  for  the 
State. 

Stafford  county  was  originally  created  and  defined  in  1868,  (Gen. 
'*'593  St.  1868,  c.  24,  §  73,)  and  was  redefined  in  1874,  *(Laws  1874, 
p.  92,)  in  which  condition  it  remained  till  1875,  when  the  legis- 
lature, by  an  act  entitled  "An  act  defining  the  boundaries  of  Barton  and 
Pratt  counties,"  approved  March  5,  1875,  attempted  to  take  from  Staf- 
ford, and  give  to  Barton  county,  townships  21-23  of  ranges  11-14,  and 
to  Pratt  county,  townships  24  and  25  in  said  ranges,  leaving  townships 
24  and  25,  of  range  15,  constituting  Stafford  county, — an  area  of  72 
square  miles,  (Laws  1875,  c.  61,  p.  88.)  At  the  time  of  said  act.  Barton 
contained  an  area  of  900  square  miles,  Pratt  720,  and  Stafford  792. 
Under  said  act  Barton  would  contain  1,382  square  miles,  Pratt  1,008, 
and  Stafford  72.  We  submit  the  said  act  of  1875  is  void,  and  ought  not 
to  be  an  impediment  to  the  organization  of  Stafford  county,  for  reasons  fol- 
lowing: 

It  is  in  conflict  with  section  1,  art.  9,  of  the  constitution,  in  that  said 
act  changes  the  lines  of  the  county  of  Stafford  so  as  to  include  in  said 
county  an  area  of  less  than  432  square  miles.  The  framers  of  the  con- 
stitution specifically  invested  the  l^islature  with  the  whole  power  of  or- 
ganizing new  counties,  (State  v.  County  of  Pawnee,  12  Kan.  *426,)  sub- 
ject to  certain  limitations  therein  imposed,  viz. :  Mrdy  no  county  shall 
be  organized  [created]  with  an  area  of  less  than  four  hundred  and  thirty- 
two  square  miles;  second^  nor  shall  the  lines  of  any  county  be  changed 
so  as  to  include  an  area  of  less  than  four  hundred  and  thirty-two  square 
miles*  The  object  of  these  limitations  was  to  preserve  the  territorial 
integrity  of  counties, — to  prevent  the  creation  of  new  counties,  and 
the  territorial  reduction  of  established  counties  below  an  area  of  less 
than  the  coniititutional  requirement.  They  were  taken  from  the  consti- 
tution of  Iowa,  (Const.  Deb.  Kan.  136-138;  Const.  Iowa,  art.  11,  §  2,) 
to  which  we  may  look  for  a  correct  interpretation.  The  Iowa  constitu- 
tion is:  "No  new  county  shall  be  hereafter  created  containing  less  than 
four  hundred  and  thirty-two  square  miles;  nor  shall  the  territory  of  any 
organized  county  be  reduced  below  that  area."  From  which  it 
'*'594  may  be  '*'seen  that  the  word  "organized,"  as  used  in  the  first  of 
the  above  limitations,  is  not  to  be  interpreted  in  a  limited  soise, 
but  means  "created  "  or  "established."  The  framers  of  the  constitution 
BO  und^stood  it.     Mr.  Burris,  a  member  of  the  convention,  who  intro^ 
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daced  said  limitations  by  imj  of  an  amendment  (and  which  was  adopted) 
in  opposition  to  an  amendment  offered  by  Mr.  Preston  to  said  sectioni 
nsed  the  following  langnage:  '^The  design  of  this  [amendment]  seems 
to  be  to  strike  ont  that  part.of  the  section  which  prohibits  the  le^^sla* 
tore  from  creating  a  new  coonty  with  less  than  four  hundred  and  thirty- 
two  square  miles»  or  from  reducing  any  county  below  that."  Const. 
Deb.  Kan.  419. 

But  the  supreme  oourt  of  Iowa,  in  the  case  of  Dunoombe  v.  Prindle, 
12  Iowa,  1,  in  construing  the  constitution,  held  that  it  prohibited  the 
legislature  firom  reducing  the  area  of  the  county  of  Humboldt  (an  unor- 
ganised county  of  Iowa)  below  four  hundred  and  thirty4wo  square  miles, 
or  to  form  a  new  county  with  a  lees  area.  In  the  case  of  Qarfield  v. 
Brayton,  38  Iowa,  16,  the  court  held  that  the  creation  of  Crock^  county, 
with  an  area  of  less  than  four  hundred  and  thirty-two  square  miles,  even 
into  unorganized  territory,  is  an  infraction  of  the  constitution.  Attor- 
ney General  v.  Fitzpatrick,  2  Wis.  648;  Iowa  C!o.  y.  Green  Co.,  1  Pin. 
518. 

The  language  of  the  constitution  is  broad  enough  and  does  cover  all 
counties,  both  organized  and  unoiiganized.  It  is,  the  legislature  shall  not 
''organize  any  county,  or  chai^  the  lines  of  any  county,"  etc. 

The  legislature  in  1868  divided  the  territory  of  the  state  into  counties, 
giving  them  naiiies  and  boundaries  (Gen.  St.  1868,  o.  24)  as  contem- 
plated by  the  constitution,  since  which  time  these  subdivisions  have 
been  designated  and  known  by  the  legislature,  the  courts,  the  bar,  and 
the  people,  as  ''counties."  The  said  act  of  1876  refers  to  "Pratt  county," 
though  at  that  time  unorganized.  The  constitution  is  plain  and  unam- 
biguous, and  the  framers  must  be  understood  to  mean  what  they  have 
plainly  expressed,  and  consequently  no  room  is  left  for  construe^ 
*595  tion.  McCluskey  v.  Cromwell,  11  N.  Y.  693.  *Pos8ible  or  even 
probable  meanings,  when  one  is  plainly  declared  in  the  constitu- 
tion itself,  the  courts  are  not  at  liberty  to  search  for  elsewhere.  People 
V.  Purdy,  2  Hill,  36.  If  the  above  clause  can  be  so  construed  that  it 
shall  not  extend  alike  to  all  counties,  whether  organized  or  unorganized, 
it  may  then,  we  think,  be  set  down  as  an  established  fact  that  the  Eln- 
glish  language  is  too  poor  for  the  framing  of  fundamental  laws  which 
shall  limit  the  l^islative  branch  of  the  government.  Ciooley,  Const. 
Lim.  66,  67,  and  authorities  dted;  Potter's  Dwar.  St.  126;  Jadsson  v. 
Lewis,  17  Johns.  477;  Waterford  &  W.  T.  Co.  v.  People,  9  Barb.  170; 
People  V.  New  York  Cent.  R.  Co.,  13  N.  Y.  80;  U.  8.  v.  Fisher,  1 
Cranch,  36;  County-seat  of  Lime  Co.,  16  Kan.  *600. 

Subject  to  the  above  limitations,  the  l^^ature  possesses  plenary  power 
over  the  counties,  and,  not  being  prohibited,  could  have  abolished  Staf- 
ford county,  though  organized.  Division  of  Howard  Co.,  16  Elan.  *194. 
But  said  county  has  not  been  abolished,  but  is  still  in  esae^  and  is  attached 
to  Barton  county  for  judicial  purposes.  Laws  1873,  p.  166.  Besides, 
said  act  of  1876  does  notj  nor  does  it  purport  to,  abolish  Stafford  county. 
After  dividing  the  state  into  counties,  designating  their  names,  and  de- 
fining fheir  boundaries,  (Gen.  St.  1868,  c.  24,)  the  legislature,  by  stat- 
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ute,  del^ated  to  the  governor,  as  its  agent,  the  duty,  on  presentation  of 
a  proper  memorial,  duly  verified,  of  taking  the  preliminarj  steps  in  or- 
ganizing counties,  (Laws  1876,  c.  68,  §  1.)  Iliis  duty  is  ministerial  and 
imperative.  State  v.  Pawnee  Co.,  12  Kan.  *426;  State  v.  Pord  Co.,  Id. 
*441.  The  said  law  of  1876  provides  that,  "when  there  shall  be  pre- 
sented to  the  governor  a  memorial  signed  *  *  *  by  householders 
*  *  *  of  any  unorganized  county,  it  shall  be  the  duty  of  the  governor 
to  appoint  some  competent  person  to  take  the  census,"  etc.  Although, 
by  said  act  of  1876,  the  area  of  Stafford  county  is  reduced  to  seventy- 
two  square  miles,  yet  the  governor,  on  presentaticm  of  a  proper  memoriid, 

would  be  bound,  in  the  absence  of  fraud  or  mistake,  to  aid  in  oigan- 
*696    izing  said  county.     The  governor  has  nothing  to  do  with  the  *ter- 

ritorial  stottM  of  a  county.  The  creating  and  defining  the  coun- 
ties by  the  legislature  are  part  of  their  oi^anization,  and  must  not  conflict 
with  the  constitution.  A  part  being  void,  the  whole  is  void.  Duncombe 
V.  Prindle,  12  Iowa,  1;  Garfield  v.  Brayton,  38  Iowa,  16;  Attorney  Geu- 
eral  v.  Fitzpatrick,  2  Wis.  548. 
H.  B.  Johnson^  for  defendant. 

The  constitution  (article  9,  §  1)  pro'vides  that  no  county  shall  be  o^ 
ganized,  nor  the  lines  of  any  county  changed,  so  as  to  include  an  area  of 
less  than  432  square  miles;  but  this  provision  has  no  application  to  un- 
oi^nized  counties,  over  which  the  legislature  has  full  control.  State  v. 
Pawnee  Co.,  12  Kan.  *438;  Division  of  Howard  Co.,  16  Kan.  *194;  Lar- 
amie Co.  V.  Albany  Co.,  92  U.  S.  307.  The  unmistakable  purpose  of 
the  convention  which  framed  the  constitution  was  to  require  all  organ- 
ized counties  to  have  432  square  miles,  whtch  would  make  the  smallest 
counties  eighteen  by  twenty-four  miles  square.  The  division  of  the  un- 
o^anized  territory  of  the  state  into  counties  was  not  thought  of.  Mr. 
Burns,  who  was  the  author  of  this  provision,  said:  "X  think  there  would 
be  no  necessity  in  any  part  of  the  territory  to  organize  a  county  of  less 
area  than  432  square  miles."  Const.  Deb.  Kan.  136.  Again,  he  says: 
"It  seems  to  me  that  it  is  now  extending  to  the  l^slature  all  the  power 
that  is  proper  to  protect  the  rights  and  interests  of  the  people.  It  is 
saying  that  they  shall  provide  for  the  location  of  county-seats,  organim- 
tUm  of  new  coimUea^  and  changing  of  county  lines,  but  restricts  them  so 
that  they  shall  not  change  county-seats  unless  a  majority  of  the  people 
are  in  favor  of  it;  and  that  there  shall  be  no  new  county  of  a  less  area 
than  432  square  miles.  Const.  Deb.  Kan.  188.  Again,  while  opposing 
a  motion  to  strike  out  the  clause  in  question,  he  says:  "The  design  of 
this  seems  to  be  to  strike  out  that  part  of  the  section  which  prohibits  the 
legislature  from  creating  a  new  cownty  with  less  than  432  square  miles,  or 

from  reducing  any  cownty  below  that."    Const.  Deb.  Kan.  419. 
*597     The  terms  "creating  a  new  county  "  *and  the  "  organization  of  new 

counties"  are  used  synonymously  and  interchangeably,  and  un- 
doubtedly refer  to  the  permanent  organization  of  a  county. 

The  division  of  the  unorganized  territory  of  the  state  into  unorganized 
countiea  certainly  would  not  be  organising  such  counties  within  the 
meaning  of  the  constitution,  and  therefore  such  unofganized  counties 
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might  have  less  than  432  square  miles;  but,  before  they  could  be  oigan* 
ized  and  entitled  to. the  rights  and  powers  of  permanently  organized 
counties,  the  legislature  would  have  to  provide  them  sufficient  territory 
to  give  them  this  area.  And  in  speaking  of  the  organization  of  coun- 
ties, and  the  changing  of  the  lines  of  counties,  it  is  dear  that  the  same 
kind  of  counties  was  intended,  viz.,  organized  counties.  The  constitu- 
tion of  the  state  of  Iowa  is  distinguishable  from  ours.  It  provides  that 
^*no  new  county  shall  be  hereafter  created  containing  less  than  four  hun- 
dred and  thirty-two  square  miles;  nor  shall  the  territory  of  any  organized 
county  be  reduced  below  that  area."  Const.  Iowa,  art.  11,  §  2.  It  is 
evident  that,  under  the  latter  clause  of  this  provision,  the  territory  of 
unorganized  counties  could  be  reduced  below  432  square  miles,  for  it 
applies  alone  to  di^anized  counties.  The  case  of  Garfield  v.  Brayton,  33 
Iowa,  16,  turned  on  the  construction  of  the  word  "created,"  and.  the 
efTect  of  the  act  creatii^  Crocker  county.  By  that  act  the  county  of 
Crocker  was  both  created  and  organized.  It  was  made  a  county,  with 
all  of  the  rights  and  powers  of  an  organized  county.  No  further  action 
was  requisite  or  necessary  to  complete  its  oiganization.  Therefore  the 
case  of  Garfield  v.  Brayton  has  no  bearing  upoh  the  one  before  the  court; 
and  the  other  cases  cited  upon  this  point  by  the  learned  counsel  on  the 
other  side  (Attorney  General  v.  Fitzpatrick,  2  Wis.  648;  Iowa  Co.  v. 
Green  Co.,  1  Pin.  518)  are  still  more  conspicuously  out  of  point.  It  is 
therefore  submitted  that,  there  can  be  little  doubt  as  to  the  intention  of 
the  constitution,  and  that  the  court  will  find  no  difficulty  in  efiectuating 
its  purpose  consistently  with  the  well-established  rules  of  construction, 
which  rules  it  is  deemed, unnecessary  to  review  here. 

♦598  *HoRTON,  C.  J.  On  the  fourth  of  February,  1879,  this  court, 
upon  the  application  of  Hon.  Willard  Davis,  the  attorney  gen- 
eral, allowed  an  alternative  writ  of  momdamas  to  John  P.  St.  John,  gov- 
ernor of  the  state,  requiring  him  to  appoint  some  competent  person 
within  the  county  of  Stafford  to  take  the  census  and  ascertain  the  num- 
ber of  inhabitants  in  that  county,  in  order  that  it  might  be  organized  un- 
der the  provisions  of  chapter  63,  Laws  1876.  The  governor  refused  tq 
make  the  appointment,  on  the  ground  that  the  act  of  the  legislature  de- 
fining the  boundaries  of  Barton  and  Pratt  counties  (chapter  61 »  Laws 
1875)  had  reduced  the  area  of  Stafford  county  to  less  than  four  hundred 
an4  thirty-two  square  miles,  and  therefore  the  county  was  not  entitied  to 
be  organized.  The  question  whether  this  court  has  jurisdiction  to  com- 
pel the  governor  of  the  state  to  perform  any  official  act  has  been  expressly 
waived  by  counsel  at  the  direction  of  the  governor,  who  is  particularly 
desirous  to  obtain^  by  this  proceeding,  a  judicial  construction  of  chap- 
ter 61  of.  the  Laws  of  1875,  to  determine  his  duty  in  the  premises. 
Hence  we  express  no  opinion  as  to  our  power  to  .enforce  action  by  the 
chief  executive. 

The  question  presented  to  us  is,  ought  the  governor  to  organize  the 
county  of  Stafford?  Involved  in  this  is  the  effect  upon  the  county  of  the 
act  of  the  legislature  approved  March  6^  1875,  entiUed  "An  act  defining 
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the  boundaries  of  Barton  and  Pratt  counties.''  If  fhis  act  is  valid,  it  is 
conceded  that  it  is  such  an  impediment  to  the  organization  of  the  county 
that  the  governor  is  fully  justified  in  refusing  to  appoint  any  person  to 
take  the  census.  A  reference  to  the  counties  of  Barton,  Pratt,  and  Staf- 
ford is  necessary  to  fully  understand  the  present  status  of  the  latter  county. 
These  counties  were  created  and  christened  by  the  legislature  in  1867. 
CShapter  33,  Laws  1867,  p.  51.  Their  boundaries  were  again  defined, 
but  not  changed,  in  1868.  Gen.  St.  1868,  c.  24.  With  slight  excep- 
tions, their  limits  remained  in  this  condition  tiU  1875,  when  the 
*599  *legislature,  by  the  act  of  March  5, 1875,  attempted  to  take  from 
Stafiord,  for  Barton  county,  townships  21-28  of  ranges  11-14, 
and  for  Pratt  county,  townships  24  and  25,  in  said  ranges,  leaving  only 
townships  24  and  25,  of  range  15,  to  constitute  Stafford' county, — an  area 
of  72  square  miles.  At  the  passage  of  this  act  Barton  contained  an  area 
of  900  square  miles,  Pratt  720,  and  Stafford  792.  If  this  act  is  a  valid 
law,  Barton  has  1,332  square  miles,  Pratt  1,008,  and  Stafford  72. 

On  the  one  hand,  it  is  contended  that  the  said  act  of  March  5, 1875, 
is  void,  as  being  in  conflict  with  section  1,  art.  9,  of  the  state  constitu- 
tion. On  the  other,  it  is  insisted  that  this  provision  has  no  application 
to  unorganized  counties;  and  that  over  them  the  legislature  has  full  con- 
trol, without  any  constitutional  limitation  or  restriction.  Section  1,  art. 
9,  reads  as  follows:  "The  legislature  shall  provide  for  organizing  new 
counties,  locating  county-seats,  and  changing  county  lines;  and  no  county- 
seat  shall  be  changed  without  the  consent  of  a  majority  of  the  electors  of 
the  county;  nor  any  county  organized,  or  the  lines  of  any  county  changed, 
so  as  to  include  an  area  of  less  than  four  hundred  and  thirty-two  square 
miles." 

It  is  manifest  from  an  examination  of  this  section  that,  if  the  portion 
thereof  relating  to  changing  county  lines  applies  to  Stafford,  the  daim  ol 
counsel  for  the  state  must  prevail.  The  concluding  clause  contains  the 
words  "any  county."  These  words  are  broad  in  their  signification,  and 
primarily  comprehend  all  counties,  whether  organized  or  unorganized.  No 
other  construction  can  be  adopted  without  wresting  words  from  their  or- 
dinary meaning.  Now,  at  the  passage  of  the  act  of  March  5, 1876,  Staf- 
ford county  was  known  and  recognized  as  a  courtJty,  True,  it  was  unor- 
ganized, but  it  had  been  named,  and  its  boundaries  afterwards  defined 
by  four  several  acts  of  the  legislature.  The  express  constitutional  pro- 
hibition against  reducing  its  limits  below  the  minimum  size  extended  to 
it  as  much  as  if  it  had  been  organized.  We  are  fortified  in  this 
*600  opinion  from  the  history  of  this  section  *in  the  constitutional  con- 
vention, and  a  perusal  of  the  debates  of  the  fiumers  of  that  in- 
strument. Mr.  Burris,  a  member  of  the  convention,  who  was  substan- 
tially the  author  of  this  limitation  on  the  power  of  the  legislature  over 
counties,  used  the  following  language  in  regard  to  it:  ^^I  do  not  under- 
stand that  my  amendment  proposes  to  legislate.  It  is  merely  a  restric- 
tion upon  the  legislature, — just  as  we  have  incorporated  in  other  articles 
of  the  constitution.  *  *  ♦  The  substance  of  my  amendment  is  the 
same  as  that  incorporated  in  the  constitution  of  the  /state  of  Iowa,  with 
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which  I  am  more  fiimiliar  than  with  any  other,  state  constitution.  I 
think  there  will  be  no  necessity  in  any  part  of  the  territory  to  organize  a 
coanty  of  less  area  than  four  hundred  and  thirty-two  square  miles." 
Const.  Proc.  Kan.  186, 137. 

Afterwards  Mr.  Greer  offered  the  following  substitute  for  the  whole 
section :  "No  new  county  shall  be  laid  off  hereafter,  nor  old  covmiy  reduced 
to  less  contents  than  four  hundred  and  thirty-two  square  miles,  leaving 
the  power  to  change  county  lines  and  seats  with  the  county  boards."  Mr. 
Burris  opposed  such  substitute,  and  favored  the  original  section  as 
amended  by  him,  and  said:  "It  seems  to  me  that  the  section  as  amended 
is  now  extending  to  the  legislature  all  the  power  that  is  proper  to  protect 
the  rights  and  interests  of  the  people.  It  is  saying  *  *  *  that  there 
shall  be  no  new  county  of  a  less  area  than  four  hundred  and  thirty-two 
square  miles."    C!onst.  Proc.  Kan.  188. 

Further,  in  the  closing  days  of  the  convention,  when  that  body  was 
having  under  consideration  the  verification  of  the  instrument,  Mr.  Preston 
offered  an  amendment  to  withdraw  a  portion  of  the  restrictions  upon  the 
l^islature,  whereupon  Mr.  Burris  replied:  "The  design  of  this  amend- 
ment seems  to  be  to  strike  out  that  part  of  the  section  which  prohibits 
the  legislature  from  creating  a  new  county  with  less  than  four  hundred 
and  thirty-two  square  miles,  or  from  reducing  any  county  below  that. 
I  hope  it  will  not  prevail.     That  provision  has  been  considered  by  the 

convention.     I  am  opposed  to  reconsideration,  unless  there  is  a 
*601     palpable  necessity  for  *  amendment."    The  amendment  of  Mr. 

Preston  was  then  ruled  out  of  order.  Const.  Proc.  Kan.  419. 
At  the  time  these  proceedings  were  had  in  our  constitutional  conven- 
tion the  constitution  of  Iowa  expressly  prohibited  the  creation  of  any  new 
county  with  less  than  four  hundred  and  thirty-two  square  miles,  or  the 
reduction  of  any  oxganized  county  below  that  area,  and  thus  by  impli- 
cation no  new  or  unorganized  county  could  be  cut  down  to  less  than  the 
same  area.  By  the  constitutional  inhibition  of  our  state  no  county  is  to 
be  organized  with  an  area  of  less  than  four  hundred  and  thirty-two  square 
miles,  nor  the  lines  of  any  county  changed  so  as  to  include  a  less  area, 
and  thns  by  implication  no  new  county  is  to  be  created  with  less  than 
four  hundred  and  thirty-two  square  miles;  Although  the  wording  of  the 
two  constitutional  provisions  is  somewhat  different,  both  effectuate  sub- 
stantially the  same  object. 

Without  further  references  or  more  extended  argument,  we  conclude 
that  at  the  date  of  the  passage  of  the  act  of  March  5,  1875,  Stafford  was 
an  existing  county  of  the  state;  that  section  1,  art.  9,  of  the  state  con- 
stitation  protected  it  from  being  reduced  to  an  area  of  less  than  four 
hundred  and  thirty-two  square  miles,  and  we  must  regard  said  act,  there- 
fore, as  void,  because  in  conflict  with  the  constitution.  Duncoinbe  v. 
Prindle,  12  Iowa,  1 ;  Garfield  v.  Bray  ton,  83  Iowa,  16.  Under  these 
views,  Stafford  county  still  exists,  with  the  area  and  boundaries  it  pos- 
sessed immediately  prior  to  March  5,  1875,  and  the  attempt  to  carve  it 
up  has  wholly  failed,  from  a  violation,  by  the  legislature,  of  the  para- 
•motint  law  of  the  state. 

V.21K— 28 
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L»la  peremptory  writ  of  mandonitw  issue,  as  prayed  for,  commanding 
the  governor  to  appoint  at  once  an 'inhabitant  of  Stafford  county  to  take 
the  census. 

(All  the  justices  concurring.) 


*'602     *Marcub  D«  Claypoole  v.  Mary  M.  Ejno  and  others, 

January  Term,  1879. 

1.  Statutory  Construction :  Vested  Bights :  Occupying  Claimant.  Sec- 
tion 613  of  the  Civil  Code,  Gen.  St.  758,  and  section  136,  c.  107,  Gen.  St. 
1062,  may  operate  retrospectively,  without  impairing  contracts,  or  dis- 
turbing vested  rights,  or  assuming  judicial  power,  as  they  simply  provide 
for  the  reinstatement  and  payment  of  certain  valid  liens  on  real  e^»te  by 
the  persons  under  duty  to  discharge  the  same,  for  the  benefit  of  tiie  par- 
ties who  paid  them  in  good  faith,  and  who  are  equitably  entitled  to  have 
their  moneys  refunded. 

2. .    The  act  of  March  6, 1873,  amendatory  to  sections  601  and  608  of 

article  25,  c.  80,  Gen.  St.,  for  the  relief  of  occupying  claimants,  is  oon- 
stitutionad  and  valid,  so  far  as  providing  that  no  writ  or  process  for  the 
eviction  of  a  claimant,  entitled  thereunder  to  the  valuation  of  his  lasting 
and  valuable  improvements,  shall  be  issued  until  th^  assessment  of  the 
valuation  of  the  improvements  is  paid.  In  substance,  it  only  requires 
that  the  value  of  the  improvements  shaU  be  paid  as  a  condition  precedent 
to  the  entry  and  possession  of  the  owner,  and  does  not  give  the  occupying 
claimant  the  option  to  keep  the  land. 

Error  from  Leavenworth  district  court. 

Action  brought  by  Claypoole,  under  section  695  of  the  Code,  against 
Mary  M.  King  and  twenty-nine  other  defendants,  to  recover  certain  real 
property  situate  in  Leavenworth  county,  and  in  the  possession  of  said 
defendants.  Trial  at  the  November  term,  1874,  of  the  district  court, 
when  the  court  found  that  the  defendants  claiming  title  to  the  land  in 
dispute  held  under  an  administrator's  sale  through  the  probate  court  of 
Leavenworth  county,  which  was  void  for  want  of  the  notice  required  by 
section  24,  Laws  1855,  p.  72,  and  thereon  adjudged  the  legal  title  and 
the  right  of  possession  to  the  land  to  the  plaintiff,  Claypoole,  subject, 
however,  to  the  rights  of  Mary  M.  King,  George  A.  Eong,  and  Lucinda 
McGracken,  under  and  by  virtue  of  the  provisions  of  article  25  of  the 
Code  of  Civil  Procedure,  and  acts  amendatory  thereto^  relating  to  occu- 
pying claimants,  and  the  right  of  these  defendants  to  have  refunded  to 
them  the  taxes  which  they  had  paid.  To  reverse  such  order  and  judg- 
ment in  &vor  of  the  three  above-named  defendants,  Claypoole  brings  the 

case  here  on  error. 
♦603    *CtougfA  &  Wheaty  for  plaintiff  in  error. 

The  administrator's  pretended  sale  was  made  long  before  either 
said  section  613,  c.  80,  or  section  136,  o^  107,  Gen.  St.,  was  passed, 
and  therefore  we  claim  those  sections  are  void  and  inoperative  as  to  this 
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case;  because,  if  they  can  have  force  as  to*  this  case,  they,  in  effect,  take 
from  plaintiff  his  property,  and  give  it  to  defendants  McCracken  and 
King,  to  the  extent,  at  least,  of  said  $2,536.87,  and  such  taxes,  with  in- 
terest. Before  the  time  of  the  taking  effect  of  those  two  sections  plain- 
tiff could  have  brought  his  action,  and  obtained  judgment  for  and  pos- 
session of  his  property, 'Without  making  such  payment.  If,  because  of 
those  sections,  he  must  pay  said  $2,636.87,  and  interest  thereon,  and 
taxes  paid  before  said  section  186  took' effect,  before  he  can  have  execu- 
tion for  possession,  it  foUows  that,  in  effect,  the  legislature  has  enacted 
a  law  selling  justice  for  a  price,  and  in  effect  requiring  plaintiff  to  give 
up  a  part  of  bis  property  to  obtain  that  which  be  had  right  ta,  accord- 
ing to  law,  without  so  doing. 

The  taking  of  the  property  of  one  individual,  and  giving  or  transfer- 
ring it  to  another,  either  with  or  without  compensation,  is  not  a  proper 
subject-matter  of  legislation;  and  any  statute  attemptiug  to  do  so,  or  to 
confer  po^er  on  others  to  do  so,  is  void,  irrespective  of  any  constitutional 
inhibition  on  such  acts;  and,  if  said  sections  613  and  186  can  have  force 
retroactively  on  said  sales,  then  by  mere  l^islative  enactment  property 
is  taken  from  one  individual  and  given  to  another  for  his  individual  use, 
and  rights  and  liabilities  are  created,  established,  and  determined  with- 
out any  act,  consent,  or  previous  reason  or  cause  in  the  law  therefor,  at 
the  mere  caprice  of  the  legislature.  That  such  things  cannot  be  thus 
accomplished,  see  the  following  reasons  and  authorities,  to-wit:  The  in- 
hibitions of  the  constitution  as  to  legislation  are  to  be  regarded  as  well 
when  they  arise  by  implication  as  by  expression;  and  the  expression  of 

one  thing  in  the  constitution  is  the  exclusion  of  things  not  ex- 
*604     pressed.     Page  v.  Allen,  58  Pa.  St.  *838.     A  statute  barring  an 

existing  cause  of  action  presently  is  void.  Auld  v.  Butcher,  2 
Kan.  135,  156;  Berry  v.  Ransdall,  4  Mete.  (Ky.)  292;  Piatt  v.  Vattier, 
1  McLean,  168;  Holyoke  v.  Haskins,  5  Pidc.  20;  Jackson  v.  Lamphire, 
3  Pet.  290;  Smith  v.  CSeveland,  17  Wis.  578;  Price  v.  Hopkins,  13 
Mich.  318;  Kennebec  Purchase  v.  Laboree,  2  Greenl.  294;  State  v.  Swope, 
7  Ind.  96,  97;  State  v.  Qark,  Id.  468;  Christmas  v.  Russell,  5  Wall. 
300;  Cooley,  Const.  Lim.  366,  and  note  3;  Sedg.  St.  &  Const.*  Law, 
682,  683.  It  is  not  within  the  power  of  the  legislature  to  create  a  cause 
of  action  out  of  an  existing  transaction  for  which  there  was,  at  the  time 
of  its  occurreiice,  no  liability.  Coosa  River  Steam-boat  Co.  v.  Barclay, 
30  Ala.  127;  Austin  v.  Stevens,  24  Me.  520,  580;  Conway  v.  Cable,  37 
Dl.  82;  Falconer  v.  Campbell,  2  McLean,  195;  Hampshire  v.  Franklin, 
16  Mass.  86;  Medford  v.  Learned,  Id.  215;  Hunter  v.  Hatch,  46  111. 
178.  The  statute  requiring  the  owner  of  land  to  pay  redemption  money, 
etc. ,  held  void  as  to  sales  made  previous  to  the  passage  of  the  law.  Con- 
way V.  Cable,  37  HI.  82;  Weller  v.  City  of  St.  Paul,  5  Minn.  101,  (Gil. 
70.)  The  legislature  cannot  make  the  right  to  trial  by  jury  dependent 
on  giving  bond  for  payment  of  penalty  and  costs;  and  the  words  ''the 
law  of  the  land  ^  mean  due  process  of  law,  etc.  Greene  v.  Briggs,  1  Curt. 
311.  A  l^islature  cannot  make  a  contract  for  parties.  Atkins  v.  Town 
of  Randolph,  31  Vt.  236-239.     To  the  same  effect  as  the  case  last  above 
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cited,  Sharpleas  v.  aty  of  Philadelphia,  21  Pa.  St.  147.  A  statute  giv- 
ing the  right  to  improvements  previously  made,  held  void.  Society,  etc. , 
V.  Wheeler,  2  Gall.  104-141;  Austin  v,  Stevens,  24  Me.  530.  A  stat- 
ute giving  occupying  claimant  right  to  retain  the  land,  or  to  take  pay  for 
the  value  of  the  improvements,  at  his  election,  held  void.  McCoy  v. 
Qrandy,  8  Ohio  St.  464.  A  statute  providing  that  he  who  paid  taxes, 
etc.,  under  color  of  title,  should  be  adjudged  the  owner,  hdd  to  be  an 
act  transferring  title  by  declaring  a  forfeiture,  etc.,  and  therefore  void. 
Harding  v.  Butts,  18  111.  502:  Griffin  v.  Mixon,  38  Miss.  424;  Groes- 
beck  V.  Seeley,  18  Mich.  829;  Martin  v.  Snowden,  18  Grat.  100;  Wei- 
ler  V.  City  of  St.  Paul,  6  Minn.  101,  (Gil.  70;)  Baker  v.  Kelley,  11  Minn. 
496,  497,  (Gil.  358.)  A  statute  which  made  tax  deeds  conclusive  evi- 
dence held  void.  White  v.  Mynn,  23  Ind.  46;  Abbott  v.  Londenbower, 
42  Mo.  167;  Blackw.  Tax  Titles,  82,  note.  Sections  18  and  20  of  the 
bill  of  rights  are  applicaible,  and  said  validating  clause  of  the  law  of  1867 
is  in  conflict  therewith. 

As  applicable  to  this  case,  see  McCoy  v.  Grandy,  8  Ohio  St.  470;  Tay- 
lor  V.  Porter,  4  Hill,  140;  Wynehamer  v.  People,  18  N.  Y.  392,  393, 
433;  Crear  v.  Ch-ossly,  40  Dl.  178;  Dorman  v.  State,  84  Ala.  286,  237; 
Sadler  v.  Langham,  Id.  829;  Abbott  v.  Lindenbower,  42  Mo.  162, 166; 
Wright  V.  Cradlebaugh,  8  Nev.  341;  Kimball  v.  Connor,  8  Ean.  *432, 
^433;  In  re  John  and  Cherry  Sts.,  19  Wend.  659;  Hepburn's  Case,  3 
Bland,  95;  Murray  v.  Hoboken  L.  &  I.  Co.,  18  How.  280;  Webster  v. 
Beid,  11  How.  437;  Harris  v.  Hardeman,  14  How.  841;  Alabama  life 
Ins.  &  T.  Co.  V.  Boykin,  38  Ala.  513;  Jones'.Heirs  v.  Perry,  10  Yeig. 

59;  White  v.  White,  5  Barb.  482. 
^^605     A  statute  is  void  when  it  attempts  to  transfer  the  property  *of  one 

person  to  another  without,  compensation.  It  cannot  be  done  by 
l^slative  enactment  even  with  compensation.  Crear  v.  Crossly,  40  HI. 
175;  Dickey  v.  Tennison,  27  Mo.  373;  Snyder  v.  Warford,  11  Mo.  513; 
Hay  V.  Cohoes  Co.,  8  Barb.  47;  Embury  v.  Connor,  3  N«  Y.  511;  Lane 
V.  Soulard,  15  lU.  124;  Sadler  v.  Langham,  84  Ala.  329;  Varick  v. 
Smith,  5  Paige,  159;  In  re  Albany  St.,  11  Wend.  148;  Sweet  v.  Hul- 
bert,  51  Barb.  313;  People  v.  Highway  Com'rs,  53  Barb.  75;  Nesbitt  v. 
Trumbo,  39  Dl.  110;  Newby  v.  Platte  Co.,  25  Mo.  258;  Walther  v. 
Warner,  Id.  277;  Reeves  v.  Wood  Co.  Treas.,  8  Ohio  St.  346, 847;  West 
River  Bridge  Co.  v.  Dix,  6  How.  645;  Austin  v.  Stevens,*  24  Me.  520, 
530;  Alabama  Life  Ins.  &  T.  Co.  v.  Boykin,  88  Ala.  513;  Ex  parte  Mar- 
tin, 13  Ark.  198;  Bloodgood  v.  Mohawk  &  H.  R.  Co.,  18  Wend.  66; 
Wright  V.  Hawkins,  28  Tex.  471;  Calder  v.  Bull,  3  Dall.  386;  Whiting 
V.  Sheboygan  Ry.  Co.,  9  Amer.  Law  Reg.  (N.  S.)  156.  Void  proceed- 
ings cannot  be  thus  either  wholly  or  partially  cured.  Stinson  v.  Bouse, 
52  Me.  265,  void  sheriff's  levy;  Marsh  v.  Chestnut,  14  111.  223,  void  tax 
proceedings;  Billings  v.  Detten,  15  111.  218,  void  tax  proceedings;  Hun- 
ter V.  Hatch,  45  HI.  178,  usury,  etc.;  McDaniel  v.  Correll,  19  HI.  228, 
judgment  void  because  without  jurisdiction  of  the  person;  JECennebec  Pur- 
chase V.  liaboree,  2  Greenl.  292,  vested  rights,  etc.;  McCoy  v.  Grandy, 
8  Ohio  St.  470;  Sedg.  St.  &  Const.  Law,  689, 690,  note  about  caaeof  Pd) 
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V.  Ulman.  Nor  can  a  party  be  deprived  of  a  vested  right  by  legislative  en- 
acknent.  Coosa  River  Steam-boat  Go.  v.  Barday,  80  Ala.  126;  Grinder 
V.  Nelson,  9  Qill.  299;  Paschal  v.  Peiez,  7  Tax.  864,  365;  Reed  v. 
Wright,  2  Q.  Greene,  26;  Dash  v.  Van  Kleeck,  7  Johns.  477;  WoodruflF 
v.  State,  3  Pike,  285;  Houston  v.  Bogle,  10  Ired.  496;  Hunter  v.  Hatch, 
46  m.  179;  Sedg.  St.  &  Const.  Law,  671*688,  both  inclusive. 

When,  from  any  cause,  it  is  too  late  for  a  person  to  change  effect  of 
proceedings  of  a  court  before  then  had,  etc.,  statutes  giving  a  right,  etc., 
in  relation  thereto,  held  void.  McDaniel  v.  Correll,  19  lU.  i228;  Buich  v. 
Newbury,  10  N.  Y.  874;  Bates  v.  Kimball,  2  D.  Chip.  77;  Carleton  v. 
Goodwin,  41  Ala.  158;  McCabe  v.  Emeison,  18  Pa.  St.  112;  Davis  v. 
Village  of  Menasha,  21  Wis.  491;  Denny  v.  Mattoon,  2  Allen,  861; 
Hooker  v.  Hooker,  10  Smedes  &  M.  699.  The  same  principle  is  shown  by 
those  cases  which  establish  the  proposition  that,  where  one  has  held  prop* 
erty  until  the  statute  of  limitation  has  run  in  his  &vor,  a  repeal  of  such 
statute  does  not  revive  the  cause  of  action  for  the  property.  State  Bank 
V.  Dntton,  11  Wis.  871;  Sprecher  v.  Wakdey,  Id.  482;  Hill  v.  Kricke, 
Id.  442,  and  cases  there  cited;  McKinney  v.  Springer,  8  Blackf.  506; 
Stipp  V.  Blown,  2  Ind.  647;  Thompson  v.  Caldwell,  8  litt.  187;  Aug. 
lim.  19,  note;  Knox  v.  Cleveland,  18  Wis.  245;  Couch  v.  McKee,  1 
Eng.  495, 496. 

The  judgment  of  the  law  (the  pronouncing  of  which  is  a  judicial  act) 
that  the  sales  relied  on  were,  when  made,  and  still  are,  void,  would  be 
reversed  by  the  legislature  if  the  aforesaid  sections  613  and  186  are  al- 
lowed to  have  effect  in  this  case.  They  involve  the  assumption  of  power 
by  the  l^islature  to  define  the  Btatm  of  cases  in  court,  to  hear 
*606  them  *ez  partem  and  to  decide  them  on  prejudice,  passion,  and 
rumor,  and  to  control  the  judicial  judgment  in  its  application  of 
l^al  principles  to  cases.  Such  a  power  is  certainly  an  invasion  of  the 
province  of  the  judiciary,  and  cannot  consistently  with  the  constitution 
of  this  state,  which  has  vested  the  judges  of  the  courts  with  that  power, 
be  exercised.  The  legislature  cannot  perform  an  act  between  parties, 
and  decisive  of  a' matter  in  controversy.  Carleton  v.  Goodwin,  41  Ala. 
167;  Taylor  V.  Place,  4  B.  I.  824;  Merrill  v.  Sherburne,  1  N.  H.  199; 
Lewis  V.  Webb,  8  Greenl.  826;  Durham  v.  Lewiston,  4  Greenl.  140; 
Bates  V.  Kimball,  2  D.  Chip.  77;  Holden  v.  James,  11  Mass.  896;  Dar 
vis  V.  Village  of  Menasha,  21  Wis.  491^  Alabama  Life  Ins.  &  T.  Co.  v. 
Boykin,  38  Ala.  518;  Dash  v.  Van  Kleeck,  7  Johns.  496;  Rozier  v. 
Fagan,  46  111.  404;  Brysou  v.  Bryson,  17  Mo.  590;  Gaines  v.  Gaines, 
9  B.  Mon.  808;  Jones'  Heirs  v.  Perry,  10  Yeig.  59. 

It  was  not  within  the  power  of  the  legislature  to  pass  an  act  in  effect 
confiscating  the  property  of  defendant  in  error.  Baker  v.  Kelley,  11 
Minn.  496,  497,  (Gil.  858;)  Groesbeck  v.  Seeley,  18  Mich.  829;  Griffin 
V.  Mixon,  88  Miss.  424;  Haixiing  v.  Butts,  18  HI.  502;  Martin  v.  Snow- 
den,  18  Grat.  100. 

And,  further,  in  this  c(»)nection,  we  claim  that  it  was  erroneous  for 
the  court  to  make  the  said  orders  by  the  plaintiff  complained  of,  be- 
cause, as  we  understand  sections  1  aiid  2,  pp.  208,  204,  Laws  1878, 
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(which  are  now,  and  have  been  ever  mnoe  some  time  before  said  orders 
were  made,  sections  601  and  608  of  tiie  Code,)  the  right  of  election, 
whether  to  take  the  land  or  pay  the  money,  given  by  the  former  sec- 
tions 601  and  608  of  the  Code,  is  by  those  sections  1  and  2  taken  away ; 
and  the  occup3ring  claimants,  McCracken  and  the  Kings,  if  those  two 
sections  are  valid  and  operative  as  to  this  case,  have  a  right  to  have 
judgment  against  plaintiff  for  the  balance  and  amounts  referred  to  in 
those  sections,  and  payment  thereof  before  eviction  can  be  had,  and  the 
orders  complayied  of  contemplated  such  proceedings  on  behalf  of  defend- 
ants. We  claim  that  the  attempt  of  the  legislature,  by  sections  1  and 
2,  to  give  the  occupying  claimant  an  absolute  right  to  judgment,  pay- 
ment, etc.,  of  the  value  of  his  improvements,  etc.,  is  unconstitutional 
and  void  as  to  any  case,  and  particularly  as  to  this  case, — a  suit  pend- 
ing before  those  sections  were  enacted, — and  also  because,  if  applicable 
to  ibia  case,  of  attempting  to  give  a  right  to  money  by  an  act  of  the  leg- 

islature  in  £eivor  of  one  private  individual  against  another,  where 
*607    no  previous  ^liability  existed  because  of  matters  before  the  enacts 

ment  of  the  law. 
The  constitution  of  Kansas  is,  as  we  believe,  understood  to  have  been 
largely  taken  and  adopted  from  the  constitution  of  Ohio,  in  force  when 
the  case  of  McCoy  v.  Grandy,  3  Ohio  St.  463,  471,  was  decided;  and 
therefore,  on  the  principle  that,  when  a  law  is  adopted  by  one  state 
from  the  laws  of  another,  the  presumption  of  law  is  that  the  construc- 
tion before  given  by  the  courte  of  the  state  from  whence  the  law  is 
adopted,  is  also  adopted  with  the  law,  and  as  part  of  it. 

E.  StiUinga  and  Wm.  DUly  ibr  defendants  in  error  McCracken  and  King. 
The  findings  in  this  case  show  that  the  land  was  sold  for  the  pay- 
ment of  the  debts  of  the  deceased,  under  whom  plaintiff  claims  title, 
and  that  the  money  was  applied  to  and  used  in  the  payment  of  the  debts 
of  the  deceased.  One  of  these  debts  was  a  balance  due  for  purchase 
money  on  the  land  in  dispute,  which  was  paid  by  the  administrator,  and 
the  deed  delivered  after  the  decease  of  the  ancestor  of  the  plaintiff,  with- 
out which  transaction  the  former  owner  would  still  have  held  the  land. 
At  the  time  of  the  decease  of  the  plaintiff's  ancestor  the  statutes  of  the 
territory  providing  for  descents  and  distributions  made  the  same,  in 
terms,  subject  to  the  debts  of  the  deceased,  (chapter  60,  St.  1855,  p. 
306,) — a  provision  which  has  ever  since  continued  a  part  of  the  law  of 
the  territory  and  the  state*  The  debts  of  the  deceased  were  a  charge 
on  this  land.  Their  payment  with  the  money  which  the  administrator 
received  from  the  purchase,  at  what  was  supposed  to  be  a  valid  sale  of 
this  land,  created  a  dear  equity  in  favor  of  such  purchaser,  and  a  right 
to  be  subrogated  to  the  position  of  the  creditors  who  received  this  money. 
Fox  V.  Mackreth,  1  Lead.  Cas.  Eq.  156. 

That  the  statute  which  is  assailed  by  the  plaintiff,  which  is  intended 

to  keep  alive  this  charge  against  the  estate  of  the  deceased  in  &vor 
*608    of  one  whose  money  has  been  applied  in  '''payment  of  such  debts, 

on  account  of  a  sale  which  turns  out  to  be  irr^ular,  and  thei^ 
fore  void  or  voidable,  is  an  eminentiy  just  one,  and  one  which  requires 
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of  the  heir  seeking  to  recover  the  estate  nothing  bnt  what  good  oonscience 
demands  of  bini,  we  think  will  not  he  for  one  moment  questioned.  That 
such  a  statute  will  be  sustained  by  the  oourts  under  our  constitution  is 
BO  clearly  demonstrated  by  Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations,  (page  369,)  that  we  prefer  to  submit  his  reasoning  and 
quotation  of  authorities  to  any  ai^ument  we  might  make.  The  same 
reasoning  and  principles  apply  to  the  matter  of  taxes  paid,  which  were 
till  paid  a  charge  and  lien  on  the  land. 

It  is  a  sufficient  answer  to  the  argument  of  counsel,  as  to  the  effect  of 
the  statute  of  1873,  to  say  that,  so  far  as  the  question  is  jnade  on  the 
matters  above  referred  to,  the  theory  advanced  is  too  fiur-fetcbed  to  need 
reply;  and,  so  far  as  it  is  applied  to  the  improvements,  section  610  of 
.  the  law  of  1868,  which  is  not  in  terms  repealed,  is  still  in  force,  unless 
the  statute  of  1873  is  a  valid  law,  and  by  virtue  of  its  conflicting  pro- 
visions repeals  section  610  of  the  law  of  1868.  See  concluding  part  of 
decision  of  supreme  court  of  Ohio,  in  3  Ohio  St.,  referred  to  by  plaintiff. 

The  reasoning  in  his  brief  is  not  in  accordance  with  the  meaning  or 
spirit  of  the  occupying  claimant  law.  The  proposition  that  an  estate 
could  be  burdened  down  with  improvements  so  as  to  disable  the  owner 
from  reclaiming  it  cannot  be  sustained.  The  improvements  must  be 
made  in  good  faith;  and,  if  made  for  such  a  purpose,  it  would  not  be 
good  faith,  and  would  not  come  within  the  provisions  of  the  law.  It  is 
their  value  to  the  property  which  is  to  be  estimated;  and,  if  made  as  pro- 
vided by  the  law,  such  a  castle  in  the  air  as  counsel  erects  to  knock  down 
can  never  exist  except  in  his  imagination.  It  will  be  time  enough  when 
such  a  judgment  shall  be  rendered  to  contest  its  validity;  and  we  sup- 
pose this  young  man,  who  has  such  tender  compassion  for  those  whose 
money  paid  his  father's  debts,  would  not  want  to  get  improve- 
*609  ments  made  on  the  land  for  nothing.  But  why  is  the  *law  of 
1873  not  valid?  Both  parties  have  claims.  There  is  no  difference 
under  our  law  between  legal  and  equitable  claims.  When  one  invokes 
the  aid  of  a  court  to  enforce  his  claims  in  regard  to  specified  property, 
whether  the  claims  be  l^al  or  equitable,  why  should  not  the  other  party 
have  the  aid  of  the  powers  of  the  court  to  enforce  his  claims,  whether 
legal  or  equitable?  The  courts  of  other  states  have,  for  almost  time  im- 
memorial, recognized  the  validity  of  statutes  securing  the  benefit  of  the 
occupying  claimant  law.  The  court  of  this  state  admits  the  same  thing. 
See  Stebbins  v.  Quthrie,  4  Kan.  '^353.  If  both  parties  have  rights 
respecting  the  same  subject  of  action,  do  not  our  laws  provide  ample 
means  to  have  them  all  adjusted  and  settled  in  one  litigation?  That  the 
claims  of  both  parties  are  claims  to  be  asserted  and  enforced,  we  refer  to 
4  Kan.  *353  and  '*'368.  That  the  rights  of  the  parties  should  be  settled 
and  finally  determined  in  one  suit  is  a  part  of  the  laws  of  Kansas,  for 
which  no  reference  is  needed,  and  to  the  justice  of  which  every  honest 
principle  tends* 

HoBTON,  C.  J.     This  was  an  action  brought  by  the  plaintiff  in  error, 
under  section  595  of  the  Code,  to  recover  certain  real  property  in  the 
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possession  of  the  defendants  in  error.     Upon  the  second  trial  the  court 
found  that  the  defendants  claiming  title  to  the  lands  in  controversy  held 
under  an  administrator's  sale  through  the  probate  court  of  Leavenworth 
county,  which  was  void  for  want  of  the  notice  required  by  section  24, 
Laws  1855,  p.  72,  and  thereon  adjudged  the  l^al  title  and  right  of  pos- 
session to  the  land  to  the  plaintiff,  subject  to  the  rights  of  certain  de- 
fendants under  and  by  virtue  of  the  provisions  of  article  25  of  the  Code, 
relating  to  occupying  claimants,  and  the  right  of  these  defendants  to 
have  refunded  the  taxes  paid  by  them.     The  so-called  administrator's 
sale  took  place  between  September  22,  1859,  and  December  21,  1859, 
and  the  deed  was  executed  December  31, 1859.     This  action  was 
"^610    commenced  *March  1,  1873.     The  judgment  was  rendered  De- 
cember 12,  1874. 
Counsel  for  plaiutifif  contend,  in  the  first  place,  that  as  section  136, 
Gen.  St.  1062,  relating  to  the  repayment  of  taxes  where  lands  are  in 
controversy,  only  took  effect  March  15, 1868,  and  section  613,  Gen.  St. 
753,  concerning  the  refunding  of  the  purchase  money  in  certain  cases 
where  lands  are  sold  by  an  administrator,  etc.,  only  took  effect  October 
31,  1868,  these  sections  are  void  and  inoperative  as  to  this  case.    Their 
argument  is  that  as  the  plaintiff  had  over  eight  years  after  the  adminis- 
trator's sale,  to  sue  for  and  recover  the  land,  without  refunding  the  pu^ 
chase  money  paid  the  administrator,  and  without  the  repayment  of  the 
taxes,  said  sections  136  and  613  are  violative  of  sections  18  and  20  of 
the  bill  of  rights  of  our  state  constitution;  for,  if  applicable  in  this  case, 
they  allege  that  they,  in  effect,  take  from  the  plaintiff  his  property,  and 
give  it  to  certain  of  the  defendants,  to  the  extent,  at  least,  of  the  amount 
of  the  purchase  money — some  $2,536.87 — and  the  taxes,  with  interest. 
Again,  counsel  further  aigue  that,  if  said  sections  can  have  force  retro- 
actively, then  by  mere  legislative  enactment  property  is  taken  from  one 
t  individual,  and  given  to  another  for  his  individual  use;  and  rights  and 

V  liabilities  are  created,  established,  and  determined  without  any  act,  con- 

i  sent,  or  previous  reason  or  cause  in  the  law  therefor,  at  jhe  mere  caprice 

of  the  legislature.  The  argument  thus  presented  is  ingenious  and  able, 
and  at  first  blush  plausible,  but  ignores  the  relation  which  the  claims  to 
be  refunded  bear  to  the  estate  inherited  by  the  plaintiff,  and  the  equitable 
rights  of  such  defendants. 

At  the  time  of  the  decease  of  Jeremiah  H.  Qaypoole,  the  ancestor  of 
plaintiff,  the  statutes  of  the  territory  providing  for  descents  and  distri- 
butions made  the  debts  of  said  deceased  a  charge  on  this  land.  One  of 
these  debts  was  a  balance  due  for  purchase  money  on  the  land  in  dispute. 
The  land  was  sold  for  the  payment  of  the  debts,  including  the  daim  for 
purchase  money  overdue.  This  money  was  applied  in  the  pay- 
'^ll  ment  of  these  debts,  and  deed  obtained  for  the  *land.  Thus, 
with  the  $2,536.87  the  land  waa  discharged  from  the  lien  of  the 
debts  of  the  deceased,  and  the  final  payment  of  the  purchase  price  made. 
Equitably,  therefore,  it  is  clear  that  if  the  sale  was  void  the  heir  ought 
not  to  obtain  the  property  in  any  better  condition  than  it  was  left  by  his 
ancestor.     It  was  then  burdened  with  debts  and  unpaid  purchase  money. 
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The  judgm^it  xeqtiiieB  this  to  be  paid.  It  has  beea  freqnentlj  held  that> 
where  a  title  in  equity  was  snch  that  a  court  of  chancery  ought  to  inter* 
fere  and  decree  a  good  l^al  title,  it  was  within  the  power  of  the  legiala- 
tore  to  confirm  the  deed.  Section  618  is  an  ezerdae  of  no  greater  power. 
By  its  adoption,  the  purchaser,  at  what  was  supposed  to  he  a  j^alid  sale, 
has  the  right,  whether  the  sale  was  prior  to  or  after  the  passage  of  the 
section,  to  be  subrogated  to  the  position  of  the  creditors,  who  received 
the  purchase  money  to  be  applied  on  their  claims.  It  comes  in  aid  of 
persons  who  have  acted  in  good  faith,  and  whose  acts  have  been  bene- 
fidal,  not  injurious,  to  the  rights  of  the  heir.  The  law  does  not  require 
the  plaintiff  to  give  up  any  part  of  the  property  he  inherited;  it  simply 
gives  it  to  him  as  inherited.  The  law  does  not  create  property  in  the 
defendants,  but  cures  defects  existing  at  its  passage,  in  the  interest  of 
purchasers  at  executors',  administrators',  and  judicial  sales.  It  very 
properly  demands  that,  where  such  sales  are  decreed  invalid,  the  prop- 
erty shall  not  be  taken  from  their  possession,  obtained  under  the  sale  by 
the  person  originally  liable,  or  one  standing  in  his  shoes,  until  the  pur- 
chase money  is  refunded;  in  other  words,  it  reinstates  the  lien  on  the 
land  in  iavor  of  •one  whose  money  has  been  applied  to  the  discharge  of 
such  lien  under  a  sale  which  turns  out  to  be  irregular,  and  therefore  void. 
In  being  allowed  to  operate  retrospectively,  it  does  not  impair  any  con- 
tract or  disturb  any  vested  right.  It  cannot,  therefore,  be  said  to  vio- 
late any  provision  of  our  bill  of  rights,  nor  to  assume  judicial  power.  It 
does  not  transfer  property  by  its  own  act,  but  says,  in  substance,  to  the 
heir,  ^^you  shall  act  honestly."  The  same  rule  is  applicable  to  section 
136,  which  provides  for  the  return  of  the  taxes,  because  they  all 
^612  "N^ere  an  original  charge  and  lien  on  the  land  till  paid  by  defend- 
ants. 
It  is  farther  insisted  that  sections  1  and  2,  c.  102,  Laws  1878,  are 
unconstitutional  and  void  as  to  any  case ;  and  McCoy  v.  Gmndy,  3 
Ohio  St.  463,  471,  is  cited  as  decisive.  The  act  of  March  22,  1849,  of 
Ohio,  (referred  to  in  the  latter  case,)  is  widely  different  from  the  act  of 
our  legislature  of  March  6,  1873.  The  former  act  gave  to  the  occupy- 
ing claimant  the  option  either  to  take  the  land  by  paying  a  sum  of 
money  equal  to  the  value  of  the  land  in  a  state  of  nature,  or  to  receive 
payment  for  his  improvements.  Our  statute  of  1873  requires  the  value 
of  all  lasting  and  valuable  improvements  to  be  paid  by  the  owner  of  the 
land  as  a  condition  precedent  to  the  entry.  .  It  does  not  give  any  op- 
tion to  the  claimant  to  keep  the  land ;  and  the  provision  for  judgment 
in  his  behalf  for  the  improvements  must  be  construed  merely  to  prevent 
any  writ  or  process  from  issuing  for  his  eviction  until  the  assessment  or 
judgment  for  improvements  is  paid.  No  personal  judgment  can  be  en- 
tered against  the  owner  of  the  land  capable  of  being  enforced  by  execu- 
tion or  other  process.  With  this  construction,  the  amendatory  act  of 
1873  is  constitutional.  It  rests  upon  a  strong  equity  in  &vor  of  a  com- 
pensation for  improvements  which  have  augmented  the  value  of  the 
land,  and  inured  to  the  benefit  of  the  owner,  and  such  owner  takes  the 
land,  but  pays  for  such  improvements.     Under  our  statute,  the  owner 
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s  not  coflxpctiQa  ft>  P^^  ^9  *^  BiB<i|  DVi  uicidj'  to 
dsimDi  Ae  anoiml  which  he  value  has 
of  the  io^nvcmenliu    This  k  nHj  the 
Kttied  prmexife  in  e^ii^  of  elkywiiig  a  hiaa  jEeb 
hia  improvcmczitB  on  real  celafee.     Stebbiaa  t.  Giithne,  4 
The  Older  and  jmlguwmi  «tf  the  distnci  eooit  will  be 
(All  the  jnadeea  gairiHiiiig,) 
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Janiaiy  Tenn,  1879. 

Saiiroada:  I«Te-Stoi&:  Fence:  Iaw  of  1874.    In  an  aekkm  tD 

damages  &om  a  raxlroad  eompan j  for  the  kiDiDg  of  two  hop  in  a  tovn- 
flhip  where  bogs  are  not  permitted  to  nm  at  b^ge;  and  the  <H«^Twfg  of 
face  show  that  thej  were  kept  in  an  indosed  field  Bunomaled  lyr  a  lug- 


tiglit  fence;  that  tiie  eompanj  eooBtmcted  and  operated  ita  road  tinoagli 
the  said  field:  that  the  hogs  were  killed  within  the  Mmita  of  the  fidd  fav 
the  engine  and  tnyns  of  the  companj  in  the  operation  of  the  load;  and 
that  tiie  road  waa  not  inclosed  with  a  fence  to  preyent  the  •"^^»»*i«  in  tiie 
field  from  getting  on  the  road:  held,  that  the  company  was  not  required 
to  maintain  a  hog-proof  fence  in  said  township;  and«  as  the  coDstnwtkm 
of  a  lawfol  fence  would  hare  been  of  no  bene^t  to  prevent  snch  aoimsb 
from  beti^  on  the  road,  therefore  the  mere  failnre  to  inek»e  its  track 
with  a  good  and  Jawfnl  fence,  did  not  make  the  oompanj  liable  to  the 
owner  of  the  animals  killed.^ 

Yjtot  from  Dongbw  district  oomt. 

Action  nnder  chapter  94 ,  Laws  1874,  brought  by  Yates  against  the 
railroad  company  to  recover  damages  for  killing  two  hogs  bdonging  to 
plaintiff.  Trial  at  the  Febmary  term,  1878,  of  the  district  ooort,  when 
the  court  ma^^le  the  following  findings  of  hict: 

^'(1)  The  defendant  [now  plaintiff  in  error]  was,  during  the  whole  of 

1  Chapter  M  of  the  Laws  of  1874  (Dassler,  Comp.  Laws  1886,  fi  6206)  proTides 
that  a  railroad  companv  ''ihall  be  liable  to  pay  the  owner  the  fou  value  of  eadi 
and  every  animal  killed. "  and  damages  for  '^each  and  every  animal  woimded,*in 
the  operation  of  ite  road,  except  where  its  "road  is  inclosed  with  a  good  and  law- 
ful fence  to  prevent  tucli  animals  from  beins^  on  such  road."  No  annual  is  ex- 
cepted from  the  provisions  of  the  statute,  and,  of  course,  the  railroad  company  ii 
required  to  fence  at  against  all  animals  against  which  *'a  good  and  lawful  fence" 
would  be  any  protection.  As  against  animals  against  which  no  good  and  lawful 
fence  would  be  any  protection,  of  course  a  railroad  company  is  nat  required  to 
fence;  and  it  was  with  reference  to  this  class  of  animals  that  the  Cases  of  Yates 
(91  Kan.  *018)  and  McHenry  (24  Kan.  601)  were  decided.  It  was  not  held  in  these 
oases  that  a  railroad  company  need  not  fence  as  against  any  hogs,  but  only  as 
against  the  hogs  mentioned  in  these  cases;  that  is,  against  hogs  against  which  a 
lawful  fence  would  be  no  protection.  Where  a  good  and  lawful  fence  will  pro- 
tect a  railroad  track  against  any  particular  hogs,  the  railroad  company  is  bound 
to  fence  as  against  such  hogs;  and,  as  the  statute  exprenly  requires  that  raikoad 
companies  shall  fence  their  roads  to  prevent  animals— that  is,  all  animals,  with- 
out any  ezception-^from  getting  on  their  roads,  it  necessarily  follows  that  when- 
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the  months  of  O^^tober  and  November,  1877,  operating  a  line  of  railroad 
through  Wakarusa  township,  in  Douglas  county,  Kai^as. 

''(2)  That  the  line  of  defendant's  railroad  and  its  right  of  way  runs 
through  the  field  of  plaintsfi*,  in  said  township,  which  field  is  surrounded 
by  a  l^al  fence,  and  which  is  hog-proof. 

'^(3)  That  the  defendant  is  a  railroad  corporation  duly  incorporated 
and  organized  under  the  laws  of  the  state  of  Kansas. 

''(4)  That,  while  plaintifiTs  [defendant  in  error]  hogs  were  kept  in 
the  inclosed  field  during  the  months  aforesaid,  two  hogs  belonging  to 
the  plaintiff,  of  the  value  of  thirty  dollars,  were  killed  by  the  engines 
and  trains  of  defendant,  and  in  the  operation  of  its  line  of  railroad. 
^614  '^"(S)  That  said  hogs  were  killed  within  the  limits  of  said  field. 
^'(6)  That  the  line  of  defendant's  railroad  was  not  fenced  at  any 
place  within  said  Wakarusa  township. 

^'(7)  That  no  demand  was  ever  made  upon  any  station  or  ticket  agent 
of  the  defendant  for  the  value  of  said  hogs. 

^^(8)  That  a  demand  was  in  proper  time  made  upon  the  agent  of  the 
defendant  whose  duty  it  was  to  settle  stock .  daims,  and  to  whom  all 
dainis  of  this  kind  were  referred  for  adjustment  and  settlement,  and 
who  had  fuU  power  and  authority  to  compromise,  settle,  and  pay  such 
claims. 

"(9)  That  on  such  demand  being  made,  the  defendant,  by  its  said 
stock  agent,  refused  to  pay  for  the  same,  and  still  refuses  so  to  do. 

*f(10)  That  fifteen  doUius  is  a  reasonable  attorney's  fee  for  the  prose- 
cution of  this  suit. 

'^(11)  That  said  hogs  were  not  killed  by  any  negligence  of  defendant, 
unless  the  failure  to  fence  its  track  is  n^ligence." 

Judgment  was  rendered  in  favor  of  Yates  upon  the  foregoing  findings, 
and  the  railroad  company  brings  the  case  here  for  review. 

Boss  BvmSf  J*.  0.  Waters j  and  W,  0.  Oampbe&f  for  plaintiff  in  error. 

Hogs  are  not  permitted  to  run  at  large  in  Kansas,  according  to  the  pro- 
visions of  article  7 ,  c.  105 ,  Laws  1 868 ;  and  when  swine  do  run  at  large,  in 
violation  of  its  provisions,  the  owner  is  liable  for  all  damages  which  the 
owner  or  occupant  of  land  upon  which  such  swine  trespass  may  sustain. 

ever  it  is  shown  that  a  railroad  has  not  been  fenced,  and  that  an  animal,  whether 
a  hog  or  some  other  animal,  has  passed  upon  the  track,  and  has  been  killed,  we 
think  9k  prima  fade  case  is  made  out  against  the  railroad  company,  Rockford,  K. 
I.  &  8t.  JL  R.  Go.  ▼.  Lynch,  67  Ul.  149;  and  if  the  defendant  nulroad  company,  in 
such  a  case,  claims  that  it  was  not  bound  to  fence  its  road  as  against  the  particu- 
lar animal  in  question,  it  devolves  upon  the  railroad  company  to  show  it,  Union 
Pac.  Ry.  Co.  v.  Dyche,  28  Kan.  200;  8.  C.  11  Amer.  &  Eng.  R.  Cas.  427,  and  1  Pac. 
Rep.  248;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Shaft,  88  Ean.  621;  8.  C.  6  Pac.  Rep.  908; 
Indianapolis,  P.  &  C.  R.  Co.  v.  Lindley,  75  Ind.  426;  8.  C.  11  Ameri  &  Eng.  R. 
Cas.  495;  Flint  &  P.  M.  Ry.  Co.  v.  Lull,  28  Mich.  510.  While  the  burden  of  prov- 
ing that  the  animal  nassed  upon  the  railroad  track  where  the  railroad  was  not 
fenced,  and  was  kiUea  or  injured,  rests  upon  the  plaintiff,  yet  the  burden  of  prov- 
ing that  the  animal  "was  such  that  a  good  and  lawful  fence  would  have  been  no 
protection  against  it  rests  upon  the  defendant. ''  Per  Yalbktinb,  J.,  in  Missouri 
Pac  By.  Co.  ▼.  Bradshaw,  88  Ean.  586;  8.  C.  6  Pac.  Rep.  917. 

JFor  a  general  discussion  of  the  duty  imposed  upon  companies  to  erect  fences, 
thb  sufficiency  thereof,  and  the  liability  of  the  company  for  animals  killed,  see 
note  to  Townsley  ▼.  Missouri  Pac.  Ry.  Co.,  (Mo.)  1  8.  W.  Rep.  16. 
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The  voters  of  a  township  may,  however,  exempt  sach  township,  at  any 
township  or  general  election,  from  the  operation  of  this  law;  but,  nnlesB 
such  exception  is  made  to  appear,  the  courts  must  declare  the  general 
provision  in  force;  t.  €.,  that  swine  are  not  allowed  rightfully  to  ran  at 
large.  In  this  case  this  court  is  bound  to  presume  that  the  general  law 
of  the  state  was  in  force,  and  that  Yates'  hogs  were  wrongfully  at  laige,  for 
the  reason  that  no  proof  was  heard  showing  this  exception  to  exist,  or  tak- 
ing this  case  out  of  the  general  terms  and  provisions  of  thestatate. 
*615  '*'It  will  doubtless  be  claimed  that  Yates'  hogs  were  not  mnning 
at  large;  that  they  were  in  his  field;  that  the  field  had  a  hog-tight 
fence.  Now,  it  appears  from  the  &cts  that  Yates  had  a  field  which  was 
surrounded  with  a  proper  fence;  but  the  difficulty  of  the  other  side  is 
here:  The  railroad  track  and  right  of  way  ran  through  this  field.  The 
company  had  to  go  through  the  field  with  its  track,  and  was  then  in  the 
lawful  possession  of  its  own  premises.  The  hogs  came  on  the  right  of 
way  and  track,  and  were  killed.  Between  the  track  and  Yates*  hogs 
there  was  no  fence.  And  on  these  facts  it  must  be  argued  by  the  defend- 
ant in  error  that,  when  a  railroad  company  constructs  its  line  of  road 
through  an  inclosed  field,  the  duty  is  upon  it  to  build  a  fence,  regardless 
of  the  statute. 

We  confidently  assert  that  it  cannot  be  successfully  urged  by  Yates 
that  his  field,  which  surrounded  and  inclosed  the  track,  as  well  as  the 
hogs,  was  an  inclosure  such  as  the  law  requires.  The  railroad  company 
had  obtained  its  right  of  way  properly, — whether  by  license,  condemna- 
tion, or  purchase  it  matters  not.  The  then  owner  must  have  obtained 
compensation  for  all  the  damages  occasioned  by  such  location;  for  the 
division  of  his  land  into  two  fields;  the  increased  danger  to  stock  firom 
having  a  railroad  traverse  a  field  where  stock  was  confined;  the  cost  of 
new  fences  to  bar  out  the  track,  and  make  the  fence  an  inclosure,  so  that 
1^  stock  could  not  stray  on  the  track, — yi  these  things  must  be  taken  to 

(I  have  been  included  in  the  condemnation  or  purchase  money.    Neither 

Yates  nor  any  one  else  can  daim,  so  far  as  the  railroad  is  concerned , 
that  a  field  is  inclosed  simply  by  fencing  in  his  stock  in  common  with 
the  railroad  track.  Yates'  hogs  had  no  right  whatever  to  come  upon  the 
track,  nor  to  go  anywhere  off  his  premises,  unless  hogs  were  permitted 
to  run  at  large  in  that  township,  which  was  not  proved.  The  railroad 
company's  right  of  way  and  track  occupied  the  same  relation  to  Yates 
that  the  unfenced  farm  of  his  neighbor  did.     The  hogs  could  not  have 

been  in  any  inclosure  at  the  time  they  were  injured,  because  they 
"^616     were  '''killcKl  on  the  premises  of  the  railroad,  and  not  on  Yates' 

land.  This  is  about  all  there  is  of  this  case.  It  is  too  well 
settled  in  this  state  to  admit  of  further  argument,  that  hogs  which  are 
not  allowed  to  run  at  large  are  trespassers  when  they  leave  the  premises 
of  the  owner,  and  stray  on  the  railroad  track;  and,  whatever  the  fence 
of  Yates  may  have  been,  he  had  no  right  or  authority  to  fenc^  up  the 
track  or  inclose  it,  and  the  fence  in  question  could  not  have  been  such  a 
l^al  barrier  to  their  coming  on  the  track  as  is  contemplated  by  the  fence 
law  of  this  state. 
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See  the  following  laws  and  anihoritieB:  Section  1,  c.  40,  Laws  1868; 
section  2,  c.  88,  laws  1878;  chapter  95,  Laws  1874;  article  7,  c.  105, 
Laws  1868;  Railway  Co.  v.  Rollins,  5  Kan.  *167,  *178;  Larkin  v.  Tay- 
lor, 5  Kan.  *488-*446;  Darling  v.  Rodgers,  7  Kan.  *592;  Baner  v.  Clay, 
8  Kan.  *585'-*697;  Wells  v.  Beal,  9  Kan.  *597-*699;  RaUroad  v.  Meth- 
ven,  21  Ohio  St.  586;  Ktmer  v.  Shinnick,  39  Wis.  129;  Mnnger  v. 
Railroad  Co.,  4  N.  Y.  349;  Central  Branch  R.  Co.  v.  Lea,  20  Kan.  353; 
Alexander  v.  O'Donnell,  12  Kan.  *608;  Railroad  Co.  v.  Charap,  75  HI. 
577;  Keech  v.  Railroad  Co.,  17  Md.  32;  McDonnell  v.  Railroad  Co., 
115  Mass.  564;  Perkins  v.  Raibroad  Co.,  29  Me.  307;  Carry  v.  Railroad 
Co.,  43  Wis.  665;  Giles  v.  Railroad  Co.,  55  N.  H.  552;  Railroad  Co. 
V.  Miami  Co.  Infirmary,  6  Cent.  Law  J.  436. 

William  A,  H.  Harris^  for  defendant  in  error. 

The  plaintiff  in  error  sets  forth  in  its  brief  substantially  the  facts  as 
found  in  this  case;  and  from  that  statement  the  district  court  found,  as 
-conclusions  of  law,  the  following,  among  others:  "(1)  That  the  hogs  of 
plaintiff,  in  the  inclosure  through  which  the  defendants'  railroad  runs, 
were  not  running  at  large;  (2)  that  where  the  railroad  ran  through  the  in- 
<2lo8ure  of  plaintiff  Yates,  in  which  his  hogs  were,  the  defendant  (now 
plaintiff  in  error)  was  bound  to  fence  its  track  with  such  a  fence  as  would 

prevent  hogs  from  getting  on  its  track." 
'''617     *Tbese  two  conclusions  of  law  contain  the  disputed  points  in  the 
case,  and  may  be  stated  as  follows: 

Are  hogs,  when  indosed  by  a  hog-tight  fence,  which  completely  sur- 
rounds their  owner's  farm,  (and  on  which  farm  they  are  being  fed,)  run- 
ning at  large,  within  the  meaning  of  the  statute,  when  they  are  liable  to 
or  do  get  on  the  track  or  right  of  way  of  a  railroad  running  through  the 
-center  of  such  farm?  The  facts,  as  found  by  the  court  in  this  case,  seem 
to  warrant  the  conclusion  of  law  reached,  especially  when  the  accepted 
definition  of  the  phrase  ''at  large''  is  remembered.  Webster  defines  this 
phrase  as  being  ''without  restraint  or  confinement."  Now,  with  this 
definition  in  view,  it  is  impossible  to  claim  that  these  hogs  were  running 
at  large;  the  finding  of  the  court  being  that  they  were  killed  in  Yates' 
inclosure.  As  &r  as  Yates'  neighbors,  and  all  parties  except  the  rail- 
road, are  concerned,  it  will  be  conceded  that  these  hogs  were  not  run- 
ning at  large.  But  has  the  plaintiff  in  error,  by  right  of  its  condemna- 
tion proceedings,  acquired  such  rights  as  to  preclude  Yates  or  his  stock 
from  passing  over  the  track  of  said  company,  from  one  side  of  his  farm 
to  the  other,  to  do  which  he  is  of  necessity  compelled  to  pass  over  its 
right  of  way?  We  think  not.  It  is  well  settied  that  railroad  compa- 
nies by  such  condemnation  proceedings  acquire  an  easement  only,  and 
nothing  more..  But  the  opposing  counsel  maintain  that  "the  railroad 
'company's  right  of  way  and  track  occupied  the  same  relation  to  Yates 
that  the  unfenced  £arm  of  his  neighbor  did."  This  is,  indeed,  a  start* 
ling  proposition:  that  a  man  can  go  to  rhe  expense  of  inclosing  his  en- 
tire fiurm  with  a  hog-proof  fence,  and,  after  he  has  done  so,  a  railroad 
company  can  have  a  right  of  way  condemned  through  his  farm,  neglect 
to  fence  its  right  of  way,  deny  his  right  to  fence  its  track,  and  yet  bddly 
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assert  that  his  cattle  and  hogs  <<are  nmning  at  large"  as  soon  as  they 
come  on  its  right  of  way.  But  it  is  also  claimed  that,  in  "the  damages 
occasioned  by  such  location,  the  owner  of  the  premises  must  have 
*618  received  sufficient  compensation  for  the  division  of  his  *land  into 
two  fields,  increased  danger  to  his  stock,  and  cost  of  new  fences 
to  bar  out  the  track,"  etc., — a  violent  presumption  for  even  a  railroad 
company.  It  is  already  well  known  in  this  state  that  the  owners  of  land 
taken  for  railroad  purposes  rarely  receive  even  the  first  value  of  the  land 
actually  taken,  and  in  most  cases  the  cost  of  fencing  in  the  railroad  track 
would  exceed  the  entire  amount  received  for  the  right  of  way.  But,  if 
these  hogs  were  *' running  at  large,"  then  it  is  impossible  for  any  man 
through  whose  land  a  railroad  runs  to  keep  his  stock  or  hogs  confined 
without  fencing  in  the  railroad  track  at  his  own  expense,  when  the  stat- 
ute has  imposed  and  fixed  that  duty  upon  the  railroad  company  itself, 
and  provides  a  penalty  for  neglecting  it.  To  say  that  the.le^ature  in- 
tended to  impose  or  place  such  a  burden  upon  the  fstrmers  living  on  and 
cultivating  farms  and  raising  stock  along  the  lines  of  railroads,  through 
this  state,  is  simply  absurd;  the  evident  l^slative  intention  being  to 
protect  stock  by  compelling  railroad  companies  to  fence  their  tracks. 
"All  such  fences  shall  be  substantially  built,  and  sufficiently  dose  to  pre- 
vent stock  fix>m  going  through."  Section  2  as  amended,  Laws  1873,  c. 
88,  §  1. 

Is  a  railroad  company  bound,  under  the  statute,  to  fence  its  track  and 
right  of  way  through  an  occupied  and  cultivated  farm,  where  cattle 
and  hogs  are  kept,  so  as  to  prevent  them  from  getting  on  its  track  and 
being  injured?  The  district  court  has  decided  this  question  in  our  favor, 
and  we  think  rightly.  Sections  1  and  5  of  the  railroad  stock  law  of  1874 
(pages  143,  144,  Laws  1874)  are  as  follows: 

"Section  1.  Every  railway  company  or  corporation  in  this  state,  and 
^  eveiy  assignee  or  lessee  of  such  company  or  corporation,  shall  be  liable 

%  to  pay  the  owner,  in  full  value,  of  each  and  every  animal  killed,  and  all 

^  damages  to  each  and  every  animal  wounded,  by  the  engine  or  care  on 

such  railway,  or  in  any  manner  whatever,  in  operating  such  railway,  ir- 
respective of  the  fiEu:t  as  to  whether  such  killing  or  wounding  was  caused 
by  the  n^ligence  of  such  railway  company  or  corporation,  or  the  as- 
signee or  lessee  thereof,  or  not." 

"Sec.  5.  That  this  act  shall  not  apply  to  any  railway  company  or 
"^619     corporation,  or  the  assignee  or  lessee  thereof,  whose  *road  is  in- 
closed with  a  good  and  lawful  fence  to  prev^it  such  animals  from 
being  on  such  road." 

The  term  "animal."  as  used  in  the  foregoing  section,  is  well  under- 
stood ,  and  of  necessity  includes  hogs  as  well  as  neat  cattle  or  horses.  The^ 
legislature  has  used  various  terms  to  distinguish  the  different  kinds  of  an- 
imals which  it  intended  to  protect  by  the  laws  regulating  fences.  We 
submit  that  using  the  term  "animals,"  instead  of  cattle  or  hogs,  or  of  re- 
ferring to  either  class  particularly,  shows  the  evident  intention  of  on- 
bracing  all  classes  with  the  one  toord,  and  that  the  word  "animals,"  as 
used,  necessarily  includes  hogs,  as  well  as  cattle  or  horses.     Now  section 
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•5  says  that  section  1  shall  not  apply  to  any  railway  or  corporation,  or 
lessee  thereof,  whose  road  is  inclosed  with  a  good  and  lawful  fence  to  pre- 
vent such  animals  from  being  on  the  track,  evidently  designing  to  protect 
aU  animab  from  the  danger  consequent  to  the  proxunity  of  a  line  of  rail- 
way. The  size  and  character  of  the  fence  requisite  to  relieve  railroads 
from  liability  under  section  1  is  not  given,  but  the  fifth  section  declares 
it  "shall  be  a  good  and  lawful  fence  to  prevent  duch  animals  from  being 
on  such  road;"  virtually  saying  that  the  sufficiency  of  such  a  fence  shall 
be  determined  by  its  preventing  such  animals  from  being  on  the  track. 
If  we  are  right  in  our  construction  of  these  two  sections,  then  there  can 
be  no  doubt  as  to  our  right  to  recover.  The  latest  decisions  on  sections 
1  and  5,  contained  in  the  eighth  and  twentieth  volumes  of  our  State  Re- 
ports, refer  more  particularly  to  the  question  of  contributory  n^ligenoe. 
But  we  fail  to  see  how  that  question  can  arise  in  this  case.  The  defend- 
ant in  error  has  certainly  not  been  guilty  of  negligence,  for  the  reason 
that  the  statuti3  compels  railroad  companies  to  fence  their  track  with  "  a 
good  and  lawful  fence,  so  as  to  prevent  such  animals  from  being  on  such 
road,"  and  their  neglect  to  comply  with  the  provision  of  the  statute  lays 
upon  them  the  irremovable  burden  of  negligence.     Hopkins  v.  Elansas 

Pac.  Ry.  Co.,  18  Kan.  462. 
*620     It  will  be  conceded  tliat  while  Yates'  hogs  were  on  his  *own 

premises,  and  inclosed  with  a  hog-tight  fence,  no  law  was  vio- 
lated; tiiat  his  fence  prevented  his  hogs  from  trespassing  upon  the  crops 
or  lands  of  his  neighbors,  and  confined  them  to  his  own  premises,  which 
was  all  the  law  required  of  him.  Wherein,  then,  has  he  been  negligent 
or  careless?  The  hogs  sued  for  were  killed  within  this  indosure;  and 
had  the  railroad  company  obeyed  the  law,  as  set  forth  in  said  section  5, 
no  damage  could  have  resulted,  because  its  fence  would  have  ^'prevented 
such  animals  from  being  on  such  road;"  and  this,  we  submit,  is  the 
protection  afforded  those  who  raise  and  feed  stock  in  this  state,  where 
their  fsurms  are  intersected  by  a  railroad.  The  legislature  had  also  in 
view  the  further  and  more  important  object,  viz.,  the  protection  of  the 
lives  and  property  of  those  using  the  railroad;  and,  taking  this  into 
consideration,  we  claim  that  the  law  makesit  imperative  upon  the  com- 
panies to  fence  their  tracks  against  that  class  of  animals  illegally  at  large, 
as  well  as  those  legally  at  large. 

The  case  of  Central  Branch  R.  Co.  v.  Lea,  20  Ean.  853,  is  decided  on 
the  ground  that  both  parties  were  violating  the  law,  and  consequently 
this  court  refused  to  apportion  damages  between  mutual  wrong-doers; 
but  in  the  case  at  bar  it  cannot  be  claimed  that  the  hogs  sued  for  were 
violating  any  law. 

HoRTON,  C.  J.  The  learned  judge  in  the  court  below  mistook  the  law 
in  reference  to  this  case  in  rendering  judgment  on  his  findings  of  fact 
against  the  railroad  company.  The  stock  law  of  1874,  exempting  rail- 
road companies  from  its  conditions  when  their  roads  are  inclosed  with  a 
good  and  lawful  fence,  is  to  be  construed  in  connection  with  the  fence 
law  in  force;  in  other  words,  railroad  companies  are  not  required  to 
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build  different  fences  from  other  parties.  The  fence  spoken  of  in  the 
stock  law  is  no  different  or  more  a  expensive  structure  than  that  men- 
tioned in  the  general  law  defining  a  legal  and  su£Scient  fence.    Gen.  St. 

c.  40,  §  2.     In  townships  where  hogs  are  permitted  to  ran  at 
*621     large,  *the  bottom  rail,  board,  or  plank  of  which  the  fence  is 

composed  shall  not  be  more  than  six  inches  from  the  ground;  in 
other  townships  it  shall  not  be  more  than  two  feet.  In  the  law  there  is 
DO  prohibition  against  building  fences  of  rails  or  lumber;  and  when 
constructed  of  this  material,  as  required  by  the  law,  theyare  lawful 
fences.  There  is  no  finding  to  show  that  in  Wakarusa  township  swine 
were  allowed  to  run  at  large.  The  general  law  of  the  state  is  that  they 
shall  not  run  at  laige.  Assuming  the  general  law  of  the  state  was  in 
force,  then  the  railroad  company,  in  any  event,  was  only  bound  to  build 
a  fence  through  the  indosure  of  Yates,  with  the  bottom  rail,  board,  or 
plank  not  more  than  two  feet  from  the  ground.  Laws  1878,  c.  88,  §  1. 
Such  a  fence  would  not  have  prevented  the  hogs  killed  from  being  on 
the  road.  Indeed,  the  fence  thus  constructed,  and  being,  within  all  the 
requirements  of  the  law,  a  good  and  lawful  fence,  would  have,  in  no  re- 
spect been  of  any  benefit  to  the  proprietor  of  the  land  so  &r  as  keeping 
his  hogs  from  the  track.  Then,  if  such  a  fence  was  useless  and  unnec- 
essary 80  far  as  this  case  is  concerned,  can  it  be  logically  said  that  the 
company  ought  to  have  built  its  fence?  or  that,  from  its  failure  to  con- 
struct a  fence  which  would  not  keep  the  animals  killed  from  going  upon 
the  road,  it  was  liable  under  the  law  of  1874?  We  answer,  ''No."  The 
building  of  a  dozen  or  any  other  number  of  fences  of  the  character  re- 
quired by  law  in  Wakarusa  township  would  have  afforded  no  protection 
to  the  defendant  in  error,  and  he  has  no  serious  complaint  of  their  ab- 
sence. As  a  lawful  fence  could  not  have  prevented  the  injury,  and 
would  not  have  protected  the  railroad  track  frx>m  the  swine,  so  no  obli- 
gation existed  to  erect  it.  The  &ilure  to  erect  the  fence  may  be  laid 
t  aside  as  having  no  bearing  on  the  case. 

j^  We  conclude  that  the  company  was  rightfully  in  the  field  with  its 

road  and  cars;  that  it  was  not  bound  to  do  a  usdess  or  an  unnecessary 
act;  that,  therefore,  as  to  hpgs,  it  was  not  bound  to  maintain  a  fence. 
As  the  findings  show  they  were  not  killed  by  any  n^ligence,  unless 
the  fedlure  to  fence  the  track  waa  negligence,  the  company  was  not 

liable. 
*622    *The  judgment  will  be  reversed,  and  the  case  remanded,  with 

the  direction  tliat  judgment  be  entered,  upon  the  finding!  of  &ct, 
for  the  plaintiff  in  error. 
(All  the  justices  concurring.) 
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AtohiboMi  T.  &  8.  F.  R.  Go.  Vk  Hbnby  Hbgwib. 

Janaary  Term^  1879. 

IiiTe«8took:  Baflroada:  Stook  Law  of  1874:  Presnmptlon.  Inanaor 
tion  to  reeover  damages  from  a  railroad  company  for  the  killing  of  three 
swine,  it  appeared  from  an  agreed  statement  of  facts  that  the  swine  killed 
were  running  at  large  in  yioiatlon  of  section  46  of  the  stock  law,  (Gen. 
8t.  1011,)  and  the  herd  law  of  1872,  (page  884.)  IMd,  that  as  the  animals 
were  nnaer  the  control  and  charge  oi  their  owner,  and  as  it  was  his  duty 
to  see  that  they  were  so  secured  as  not  to  be  at  large,  the  said  admission 
of  the  owner  in  the  agreed  statement  that  they  were  running  at  large 
when  killed,  raises  the  presumption  against  him  that  th^  were  at  large 
with  his  permission.' 

Error  from  Reno  district  court. 

Action  brought  by  Hegwir  against  the  railroad  company  to  recover 
damages  for  killing  three  hogs  belonging  to  the  plaintiff.  This  case  was 
tried  on  an  agreed  statement  of  lacts.  Hegwir  had  three  hogs  killed  by 
the  railroad  in  Grant  township,  Reno  county,  in  August,  1877,  in  the 
operation  of  its  trains,  at  a  place  where  there  was  no  fence  whatever  in- 
dosing  either  side  of  the  track.  Demand  was  made  on  a  ticket  agent  of 
the  company  for  their  value,  which  was  refused.  It  was  also  agreed 
that  in  (}rant  township,  where  the  hogs  came  upon  the  track  and  were 
killed,  the  voters  of  said  township  had  never  voted  to  exempt  it  from  the 
operations  of  section  46  of  article  7  of  an  act  entitied  *'An  act  relating  to 
stock,"  approved  March  2,  1868,  and  found  on  page  1011,  G«n.  St. 
1868.  It  was  also  agreed  that  in  Reno  county  the  board  of 
*628  county  ^commissioners  did,  in  May,  1872,  direct  by  order  that 
swine  and  other  enumerated  animals  should  not  be  allowed  to  run 
at  large  within  the  bounds  of  the  county,  pursuant  to  an  act  entitled 
''An  act  to  provide  for  the  regulation  of  the  running  at  large  of  animals j'' 
approved  February  24,  1872,  found  on  page  384,  Laws  1872,  and  that 
this  order  has  since  then  been  in  force.  It  was  also  agreed  that  if  Heg- 
wir is,  under  these  fects,  entitied  to  recover,  $100  is  to  be  the  amount  of 
the  recovery  for  the  value  of  the  animals,  and  $26  for  attorney's  fee. 
Trial  at  the  January  term,  1878,  of  the  district  court,  and  judgment  for 
Hegwir  for  $125  and  co6ts« 

Bom  Bwms^  J.  Q.  Waters  and  W.  O.  CbmpMI,  for  plaintiff  in  error. 

It  seems  to  as  that  the  principles  enunciated  in  the  case  of  Central 
Branch  R.  Co.  v.  Lea,  20  Kan.  868,  will  govern  in  this  case.  This  is  a 
stronger  case,  however,  than  that.  Here,  Hegwir  was  acting  in  disre- 
gard of  two  laws,  and  it  is  doubtful  if  the  ndlroad  company  were  re- 
quired to  fence  against  his  hogs  at  all;  or,  in  other  words,  that  it  waa 
not  liable,  under  the  law  of  1874,  for  not  fencing  its  road,  when  the 
ftnoe  required  by  law  in  that  township  would,  not  have  proven  effectual. 
We  might  add  that  the  court  below  rendered  judgment  in  &vor  of  Heg* 

>8ee  Atchison,  T.  &  S.  F.  B.  Co.  v.  Tates,  anU,  HIH,  and  note. 
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wir  on  the  authority  of  an  Iowa  decision;  and,  as  the  same  may  be  urged 
here,  we  desire  to  say  that  the  statute  of  that  state  is  quite  different 
from  ours.  There  railroads  are  held  absolutely  liable  for  all  stock  in- 
jured or  killed  where  the  road  is  not  fenced,  excepting  only  cases  where 
the  injury  or  killing  occurred  through  the  willful  act  of  the  owner.  Of 
course,  such  a  decision  here  would  have  but  little  weight. 

See  the  following  authorities:  Wells  v.  Beal,  9  Ean.  *599;  Bauer  v. 
Clay,  8  Kan.  *585-*697;  Darling  v.  Rodgers,  7  Kan.  *592;  Lar- 
*624  kin  v.  Taylor,  5  Kan.  *433-*446;  Raiboad  Co.  v.  Methven,  *21 
Ohio  St.  586;  Pitzner  v.  Shinnick,  S9  Wis.  129;  Railway  Co.  v. 
Rollins,  5  Kan.  *167-n78;  Hunger  v.  Railroad  Co.,  4  N.  Y.  349;  Rail- 
road Co.  V.  Lea,  20  Kan.  353;  Raihroad  Co.  v.  Champ,  75  111.  577;  Jack- 
son V.  Railroad  Co.,  25  Vt.  150;  Keech  v.  Railroad  Co.,  17  Md.  32; 
McDonnell  v.  Railroad  Co.,  115  Mass.  564;  Perkins  v.  Railroad  Co.,  29 
Me.  307;  Curry  v.  Railroad  Co.,  43  Wis.  665;  Giles  v.  Raihroad  Co.,  55 
N.  H.  552;  Railroad  Co.  v.  Miami  Co.  Infirmary,  6  Cent.  Law  J.  436. 

Brown  &  OiUett^  for  defendant  in  error. 

It  is  evident  that  the  swine  and  herd  laws  were  intended  to  protect 
property  which  ordinarily  requires  a  fence  to  protect  it  against  stock,  and 
for  the  protection  of  travel.  Tried  by  such  a  rule,  it  is  no  wrong  against 
the  railroad  company  for  the  owner  to  let  stock  run  at  large,  and  hence 
the  rule  that  refuses  to  assist  either  party  when  both  are  in  the  wrong 
cannot  apply;  for  the  owner  of  stock,  by  suffering  them  to  run  at  large, 
has  violated  no  law  intended  to  protect  the  company;  while  the  com- 
pany, by  refusing  to  fence,  has  committed  the  wrong,  and  caused  de- 
struction that,  had  it  not  violated  the  law  of  1874,  would  not  have  hap- 
pened. A  very  similar  law  in  Iowa  has  been  construed  as  we  claim  to 
be  the  law  in  this  case,  and  we  would  refer  to  the.  argument  of  the  court 
and  the  following  decisions  in  that  state :  Spence  v.  Chicago  &  N.  W. 
Ry.  Co.,  25  Iowa,  139 ;  Stewart  v.  Chicago  &  N.  W.  Ry.  Co.,  27  Iowa, 
282 ;  Stewart  v.  Burlington  &  M.  R.  R.  Co.,  32  Iowa,  561. 

The  case  of  Railroad  Co.  v.  Lea,  20  Kan.  353,  seems  to  take  the  opposite 
view,  and  to  hold  that,  if  a  party  permits  stock  to  run  at  laige  in  opposi- 
tion to  the  provisions  of  the  herd  law,  he  cannot  recover.  In  our  view 
of  the  case,  this  decision  overrides  all  tiie  intent  and  object  of  the  statute ; 
but,  even  if  this  decision  be  law,  we  cannot  see  how  it  helps  the  plaintiff 
in  error ;  for,  unlike  the  case  of  Railroad  Co.  v.  Lea,  there  is  no  show- 
ing of  any  n^ligence  or  permission  on  the  part  of  Hegwir.  There  is  no 
showing  that  the  swine  were  running  at  laige  in  the  manner  contem- 
plated in  the  statute  with  reference  to  the  running  at  large  of  swine.  The 
agreed  facts  show  that  the  swine  came  upon  the  track  in  a  place 
'*'625  where  there  *wa8  no  fence.  How  they  came  there  does  not  ap- 
pear, and  the  court  cannot  infer  fault  or  iraud  on  the  part  of 
H^wir,  Certainly  he  did  hot  permit  them  to  run  at  large  contrary  to 
the  swine  law.  Now,  we.  do  not  presume  it  was,  under  the  statute  of 
1874,  the  duty  of  Hegwir  to  show  that  he  was  not  negligent.  That  duty 
devolved  on  the  railroad  to  show  that  Grant  township  did  not  permit 
swiue  to  run  at  large ;  that  Reno  county  was  a  herd-law  county,  etc. 
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These  were  certainly  matters  of  defense.  All  that  Hegwir  had  to  do  was 
to  show  that  he  was  the  owner  of  the  hogs ;  that  they  were  killed  by  the 
engine  and  cars  of  the  company,  and  he  had  made  his  prima  facie  case. 
Now,  in  the  case  of  Spence  v.  Chicago  &  N.  W.  Ry.  Co.,  25  Iowa,  141, 
the  conrt  says:  ''The  agreed  case  is  silent  as  to  whether  the  hog  was 
running  at  large  by  accident,  or  by  the  careless  or  willful  act  of  the 
plaintiff,"  and  held  that  the  railway  company  must  show  the  willful  or 
careless  act.  True,  this  is  under  the  Iowa  statute ;  but  the  same  rule  is 
good  under  our  statute.  Unless  permission  or  carelessness  on  the  part 
of  Hegwir  be  shown,  he  must  recover ;  and  he  is  not  required  to  prove  a 
negative,  nor  is  ill^ality  or  ^ud  presumed;  it  must  be  proved.  The 
presumption  is  never  made  that  a  party  violates  law.  The  presumption 
is  the  other  way, — of  innocence.  Hence,  without  any  proof  to  the  con- 
trary, the  presumption  is  that  the  swine  were  at  lai^  through  accident, 
and  not  through  the  carelessness  or  fault  of  Hegwir.  This  theory  is  not 
in  opposition  to  the  case  of  Wells  v.  Beal,  9  Kan.*- 599 ;  for  in  that  case 
Wells  allowed  his  hogs  to  run  at  large.  So  the  court  found,  and  say 
that  into  such  a  case  the  fence  question  does  not  enter.  But  cBxry  the 
case  of  Wells  v.  Beal  to  the  extent  that  is  claimed  by  the  plaintiff  in 
error,  and  the  court  would  say  that  Beal,  notwithstanding  the  fact  that 
he  had  no  fence,  might  kill  the  hogs,  and  create  no  liability  for  their 
value.  We  take  it  that  such  would  not  be  the  law.  How,  then,  could 
we  say  that  the  railroad  in  killing  the  hogs  is  not  responsible?    The  hogs 

of  Hegwir  did  come  upon  plaintiff  in  error's  track.  How  they 
*626    came  tiiere  the  agreed  statement  of  facts  does  not  show,  but  *we 

presume  the  principle  of  both  in  the  wrong  will  not  apply,  unless 
the  wrong  of  both  was  clearly  shown.  We  take  it  that  both  are  presumed 
innocent  of  any  violation  of  law  until  the  contrary  is  proved.  Now, 
what  does  the  agreed  statement  of  facts  show?  That  the  railroad  com- 
pany killed  the  hogs  on  its  track.  H^wir  admits  the  hogs  were  on  the 
track;  but  nowhere  does  he  admit,  nor  does  the  agreed  statement  show, 
that  he  suffered  them  to  run  at  large,  nor  that  he  was  careless  in  their 
getting  on  the  track,  or  that  he  drove  them  there;  and  if  both  are  pre- 
sumed to  act  within  the  pale  of  the  law,  and  it  being  admitted  that  the 
railroad  was  not  fenced,  then  the  proof  shows  negligence  on  the  part  of 
the  railroad  only,  and  not  on  the  part  of  Hegwir. 

We  call  especial  attention  to  the  fact  that  the  findings  of  fact  in  the 
case  of  Railroad  v.  Lea  show  that  the  cow  was  permitted  to  run  at  large. 
In  that  it  differs  from  this  case.  Here  no  permisaion  is  claimed.  Only 
the  naked  fact  that  the  hogs  were  on  the  track,  and  that  this  alone  is 
sufficient  to  bar  a  recovery,  is  the  claim  of  plaintiff  in  error,  which  seems 
to  us  untenable. 

HoBTON,  C.  J.  The  agreed  statement  of  facts  brings  this  case  within 
the  decision  of  Central  Branch  R.  Co.  v.  Lea,  20  Kan.  353,  if  it  ap- 
pears therefrom  that  the  defendant  in  error  permitted  his  swine  to  run  at 
large.  This  is  the  debatable  question.  Upon  this  point  the  statement 
shows  that  the  hogs  came  upon  the  track,  and  were  killed,  in  Grant  town- 
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ship,  Reno  county;  that  the  voters  of  said  township  had  never  voted  to 
exempt  it  from  the  operations  of  section  46  of  article  7  of  the  act  entitled 
''An  act  relating  to  stock,"  approved  March  20,  1868,  (Gen.  St.  1011;) 
that  the  board  of  county  commissioners  of  said  county,  some  months 
prior  to  the  killing  of  the  animals  in  question,  directed,  by  order,  that 
swine  and  certain  other  animals  should  not  be  allowed  to  run  at  large 
within  the  bounds  of  the  county,  pursuant  to  the  law  of  1872, 
*627  (page  884;)  and  that  the  order  was  in  force  in  the  county  *at  the 
•time  of  the  alleged  wrong  complained  of.  While  counsel  for  the 
defendant  in  error  concedes  that  the  animals  were  running  at  large,  they 
daim  that,  as  the  record  is  silent  whether  the  hogs  were  at  laige  with  the 
knowledge  or  permission  of  their  owner,  the  presumption  is  that  they 
were  at  large  without  fisiult  or  n^ligence  on  his  part;  in  other  words, 
that,  to  avoid  the  liability  of  the  railroad  company,  it  was  incumbent  on 
the  company  to  show  that  the  defendant  was  knowingly  acting  in  dis- 
obedience to  the  command  of  the  statutes,  and,  as  the  presumption  iB 
never  made  that  a  party  violates  the  law,  in  the  absence  of  proof  that 
the  defendant  in  error  Imew  the  hogs  were  running  at  large,  it  must  be 
held  he  had  no  such  knowledge.  We  think  the  argument  of  counsel 
faulty  in  this:  while  it  is  true  that  the  guilt  or  wrong  of  a  party  is  not 
presumed,  and  generally  that  a  person  is  not  required  to  prove  a  negative, 
yet  when,  as  in  this  case,  it  is  shown  or  agreed  that  the  hogs  were  run- 
ning at  large  while  under  the  control  and  charge  of  the  owner,  it  is  pre- 
sumed they  were  at  large  with  his  permission.  It  was  his  duty  to  see 
that  the  hogs  were  so  secured  as  not  to  be  at  large.  The  proof  that  they 
were  at  large  changes  the  presumption,  and  throws  upon  the  owner  the 
burden  of  showing  that  they  were  at  laige  without  n^igence  or  wrong 
on  his  part.  Such  evidence  is  peculiarly  within  his  knowledge.  The 
conclusion  we  reach  is  that,  under  the  agreed  statement  of  fieu^ts,  the  hogs 
killed  were  at  laige  with  the  permission  of  the  defendant  in  error,  and 

'.  that  the  case  of  Central  Branch  B.  Co.  v.  Lea,  mgra^  is  applicable. 

^  The  judgment  must  be  reversed,  and  the  cause  remanded,  with  in- 

structions to  the  district  court  to  enter  judgment,  on  the  facts  stated,  for 
the  plaintiff  in  error. 
(All  the  justices  concurring.) 
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^628    *Iih  re  Petition  of  Gbobgb  N.  Holcomb  for  a  Writ  of  Eabeaa 

Oorpua, 

January  Term,  1879. 

1.  Judioial  Distriots :  Constitutional  Law :  Powers  of  Legislature.    The 

act  attaching  territory  on  the  western  frontier,  not  as  yet  divided  into 
counties,  to  an  adjoining  judicial  district,  or  county  of  such  district,  fov 
Judicial  purposes,  is  within  the  general  powers  granted  to  the  legislature, 
and  not  in  conflict  with  any  constitutional  provision. 

2.  Constitution:  Jury  Trial:  Section  10  of  Bill  of  Bights  Construed. 

The  guaranty  in  section  10  of  the  bill  of  rights  to  an  accused  of  a  trial  by 
a  jury  of  the  county  or  district  in  which  the  offense  is  charged  to  have 
been  committed,  must  be  construed  as  qualified  by  the  power  of  attaching 
counties  or  undivided  territory  to  a  judicial  district,  and  such  attached 
counties  or  territory  must  be  held  to  be  a  part  of  the  district,  within  the 
scope  of  said  section  10. 

a.  Constitution:  Title  of  Act.  Section  6  of  chapter  79  of  the  Laws  of  1878  is 
not  rendered  iniralid  by  the  constitutional  provision  in  section  16,  art.  2, 
that  ''no  bill  shall  contain  more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title. ''^ 

4, •  Counties:  Fraud.  Nor  is  said  section  6  unconstitutional  or  in- 
valid because,  at  the  time  of  its  passage,  the  existing  organization  of  Ford 
county  was  fraudulent  and  illegal;  such  existing  organization  having  been 
by  subsequent  act  of  the  legislature  made  valid  and  legal. 

Original  proceedings  in  habeas  corpus. 

The  petition  was  filed  in  this  court  on  the  fourteenth  of  February, 
1879,  on  behalf  of  George  N.  Holcomb,  for  a  writ  of  habeas  corpus.  The 
petition  set  forth  the  following  facts:  "That  the  said  George  N.  Holcomb 
was  wrongfully  deprived  and  restrained  of  his  liberty  in  the  county  jail 
of  Ford  county,  at  Dodge  CSty,  Kansas,  by  W.  B.  Masterson,  sheriff  of 
said  county;  that  the  cause  of  said  restraint  is  believed  to  be  a  certain 
warrant  of  commitment  issued  by  the  district  court  of  Ford  county,  in 
default  of  bail  in  the  sum  of  one  thousand  dollars  to  procure  his  attend- 
ance at  the  next  term  of  said  district  court  to  answer  to  the  charge  of  hav- 
ing, on  or  about  December,  1878,  feloniously  stolen  and  carried  away 
certain  cattle,  the  property  of  one  La  Fayette  Ward,  at  the  county  of 
Foote,  in  the  state  of  Kansas, — said  Foote  county  being  described 
*629  as  a  portion  of  that  territory  lying  south  of  *the  fourth  standard 
parallel,  and  west  of  the  counties  of  Hodgeman,  Ford,  and  Clark." 

The  petition  further  alleged  that  the  order  of  commitment  under  which 
Holcomb  was  held  in  custody  was  ill^al,  and  did  not  authorize  the  re- 
straint of  the  petitioner,  as  aforesaid,  for  the  following  reasons:  ''(1) 
That  said  order  of  commitment  was  issued  by  the  judge  of  the  district 
court  in  and  for  said  Ford  county  f  and  that  said  court  had  no  jurisdic- 
tion to  try  the  said  petitioner  for  said  alleged  offense;  (2)  that  the  county 

iBee  Eureka  V.  Davis,  ante,  *578,  and  note;  State  v.  Bankers'  Ass'n,  88  Ean.  fSOi* 
Pbilpin  T.  HcGarty,  24  Ean.  402. 
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of  Foote  was  never  l^Uy  attached,  for  judicial  purposes,  to  Ford  county; 
(3)  that  the  act  of  the  legislature  attempting  to  attach,  for  judicial  pur- 
poses, to  Ford  county  *  all  that  territory  lying  south  of  the  fourth  stand- 
ard parallel,'  [and  west  of  the  counties  of  Hodgeman,  Ford,  and  Clark,] 
is  unconstitutional  and  void;  (4)  that  the  information  filed  against  the 
petitioner  charges  that  the  property  allied  to  have  been  stolen  was  the 
property  of  one  La  Fayette  Ward,  and  that  the  petitioner  was  never  per- 
mitted to  have  a  preliminary  examination  for  said  offense,  and  that  he 
never  waived  such  examination,  and  was  examined  only  upon  a  warrant 

charging  the  felonious  stealing  of  *the  property  of  one Ward,' 

and  that  he  was  never  a  fugitive  from  justice.* 

The  usual  prayer  for  the  issuance  of  the  writ  was  also  annexed  thereto. 
Upon  such  petition  the  writ  of  habeas  corpus  was  issued  by  the  court, 
and  made  returnable  on  the  twenty-sixth  of  February,  1879,  and  the 
same  was  duly  served  upon  the  said  W.  B.  Masterson,  sheriff.  To  this 
writ  the  sheriff  duly  made  a  return,  in  effect,  that  he  did  not  ill^ally 
restrain  the  said  George  N.  Holcomb  of  hia  liberty,  but  that  he  held  Hol- 
comb  in  his  custody  in  the  jail  of  the  county  of  Ford  for  that  a  certain 
information  had  been  filed  in  the  district  court  of  that  county  charging  the 
said  George  N.  Holcomb  with  having  committed  the  crime  of  grand  la^ 
ceny , — a  copy  of  the  information,  duly  certified  to,  being  attached  to,  and 
made  a  part  of,  the  return  to  the  writ  herein;  and  furttier,  that  he  was 
then  holding  and  restraining  Holcomb,  as  aforesaid,  in  pursuance 
*680  of  an  order  or  judgment  of  the  district  *court  of  that  county,  con- 
tinuing the  trial  of  the  cause  of  the  state  of  Kansas  against  the 
above-named  George  N.  Holcomb,  and  requiring  him  to  give  bail  in  the 
sum  of  $1,000  for  his  appearance  at  the  next  term  of  the  district  court 
to  answer  the  above  charge,  and  in  default  of  bail,  as  aforesaid,  to  be 
committed  to  the  jail  of  Ford  county, — a  copy  of  said  order  or  judgment, 
duly  certified  to,  being  attached  to,  and  made  a  part  of,  the  return  to 
the  writ  aforesaid;  and  that  Holcomb  had  never  given  or  offered  to  give 
bail ,  as  required  by  the  order  of  the  district  court,  as  aforesaid.  The  sher- 
iff further  stated  in  his  return  to  the  writ  that  he  was  unable  to  appear 
in  person,  and  to  bring  with  him  the  said  George  N.  Holcomb,  before 
the  supreme  court,  in  the  city  of  Topeka,  Kansas,  for  the  reason  that  he 
had  not  the  money  necessary  to  pay  the  expenses  of  travel  between  the 
jail  of  Ford  county,  Kansas,  and  the  city  of  Topeka,  etc. 

On  the  twenty-seventh  of  February,  1879,  the  case  was  argued  oraDy 
by  Messrs.  Nelson  Adams  and  A.  A.  Hurd,  for  the  petitioner,  Holcomb, 
and  time  was  given  counsel  for  the  state  to  file  briefs  herein.  April  25, 
1879,  the  opinion  was  filed. 

M. .  W,  Sattony  Co.  Atty.,  WUtard  Davia^  Atty.  Gen.,  and  JET.  B.  Johnson^ 
for  the  State. 

The  provision  of  the  constitution  (article  3,  §  14)  requires  new  judicial 
districts  to  be  formed  of  compact  territory,  and  bounded  by  county  lines. 
It  is  claimed  that  this  constitutional  provision  should  be  construed  as 
prohibiting  the  legislature  from  placing  within  a  judicial  district  any  of 
the  territory  of  the  state  not  legally  and  constitutiLonally  divided  into 
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counties;  but  we  submit  that  this  construction  would  harmonize  neither 
with  its  spirit  nor  letter.  The  evident  purpose  of  the  provision  vas  to 
prevent  a  county  being  divided^  and  a  portion  of  it  placed  in  one  district, 
and  another  portion  in  another.  It  is  suggested  that,  as  a  matter  of  fact, 
a  new  county  has,  since  the  passage  of  the  act  of  March  4,  1873,  been 

created  out  of  the  unorganized  territory  placed  in  the  Ninth  judi- 
*631     dal  district;  a  portion  of  which  new  county  is  *8till  left  in  this 

district,  and  a  portion  placed  in  some  other.  This  suggestion  is 
dehors  the  record,  and  not  sustained  by  any  proof;  but,  if  correct,  the 
fault  is  with  the  subsequent  act,  and  not  with  the  one  involved  in  this 
case.  Besides,  it  has  no  application  to  Foote  county.  The  act  in  ques- 
tion, by  which  the  territory  now  embraced  in  Foote  county  was  placed 
in  the  Ninth  judicial  district,  observed  county  lines  where  there  were 
any,  and  therefore  was  in  compliance  with  the  spirit  of  the  constitution. 
The  territory  not  divided  into  counties  was  not  within  the  letter  of  the 
constitution.  How  can  county  lines  be  followed  where  there  are  none? 
We  admit  that  this  provision  is  mandatory,  and  that  a  statute  dividing 
a  county  for  judicial  purposes  would  be,  as  to  that  particular  county  i 
unconstitutional;  but  the  case  presented  here  is  not  within  its  terms. 

The  title  to  the  act  is  broad  enough  to  embrace  the  provisions  of  the 
sixth  section  thereof,  by  which  the  territory  in  question  was  attached  for 
judicial  purposes  to  Ford  county.  The  titie  is,  "An  act  to  define  the 
boundaries  of  the  Ninth  judicial  district,  and  to  fix  the  terms  of  court  in 
the  several  counties  thereof. "  The  provisions  of  section  six  are  evidently 
germane  to  and  connected  with  the  subject  of  the  latter  clause  of  this 
title.  In  order  to  fix  the  terms  of  court  for  the  territory  or  place  where 
the  offense  in  question  was  committed,  it  was  necessary — FLret^  to  create 
a  court  therefor;  aeoondj  to  designate  the  place  where  such  court  should 
be  held;  and,  Mrd,  to  prescribe  the  times  the  same  should  be  held.  This, 
and  nothing  more,  is  done  by  the  act  of  March  4,  1878.  By  section  two 
a  court  was  established  in  Ford  county,  not  only  for  ihe  county  of  Ford, 
but,  as  the  legislature  intended  and  provided,  for  all  of  the  territory  de- 
scribed in  section  one  which  had  not  been  divided  into  counties.  The 
next  thing  to  be  done  was  to  fix  the  place  where  the  court  should  be  held 
for  this  unoi^nized  territory.     This  was  to  be  Ford  county,  where  a 

court  had  been  established  by  section  two.  In  order  to  designate 
*632    Ford  county  as  the  place  *where  the  court  should  be  held  for  this 

unorganized  territory,  it  was  necessary  to  attach  this  territory  to 
Ford  county.  The  provisions  of  section  six  attaching  the  same  were 
therefore  incidental  and  subordinate  to,  and  directiy  connected  with,  the 
subject  as  expressed  in  the  titie.  Then,  by  section  seven,  the  time  of  hold- 
ing the  court  in  Ford  county  was  designated,  and  the  object  and  purpose 
of  the  bill,  to-wit,  to  fix  terms  of  court,  was  completed.  The  mischief 
to  be  remedied  by  the  provision  of  the  constitution,  (article  2,  §  16,)  and 
the  construction  that  similar  provisions  of  the  constitutions  of  other  states 
have  received,  are  so  well  known  that  a  mere  reference  to  the  leading 
cases  upon  the  subject  is  deemed  sufiScient  for  the  present  argument. 
City  of  St.  Louis  v.  Tlefel,  42  Mo.  578;  State  v.  Mathews,  44  Mo.  523.; 
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State  V.  Miller,  45  Mo.  495;  State  y.  State  Bank,  Id.  528;  Walker  v. 
Caldwell,  4  La.  Ann.  298;  People  v.  Mahaney,  18  Mich.  494;  People 
V.  Wands,  23  Mich.  886;  Sun  Mat.  Ins.  Co.  v.  atyof  New  York,  8  N. 
Y.  253;  State  v.  County  Judge,  2  Iowa,  282;  People  ▼.  Wright,  70  HI. 
388;  Allegheny  Co.  Home'b  Case,  77  Pa.  St.  77;  State  line  A  J.  R. 
Co.'s  Appeal,  Id.  429;  State  y.  Silver,  9  Nev.  229;  Prescott  v.  City  of 
Chicago,  60  111.  121;  Falconer  v.  Robinson,  46  Ala.  840;  Bowman  v. 
Cockrill,  6  Kan.  *311;  Division  of  Howard  Co.,  15  Kan.  ^194. 

The  farther  suggestion  is  made  that  this  act  of  March  4,  1878,  is  in- 
valid and  inoperative  in  so  far  as  it  undertakes  to  attach  this  territory, 
not  divided  into  counties,  to  the  county  of  Ford,  for  judicial  purposes; 
because,  according  to  the  case  of  State  v.  Ford  Co.,  12  Kan.  *441,  the 
county  of  Ford  was  not,  at  the  time,  l^^y  organized;  to  which  we  reply: 
(1)  Even  if  Ford  county  was  not  an  oiganised  county,  thel^slaturehad 
the  power  to  establish  a  court  therrin,  and  attach  this  territory,  not  di- 
vided into  counties,  thereto  for  judicial  purposes.  Such  legislation  might 
&il  of  its  purpose  for  want  of  officers  to  execute  it,  but  it  would  not,  for 
that  reason,  be  unconstitutional.  (2)  If  Ford  county  was  not  oxganiaed 
at  the  time  of  the  passage  of  the  act,  so  that  the  act  could  at  once  become 
operative  and  capable  of  practical  execution,  it  would  become  so  upon 
the  organization  of  the  county  at  any  future  time,  and  there  is  no  sug- 
gestion or  proof  that  Ford  county  is  not  now  a  duly-organised  county. 

While  it  is  very  dear  that  these  questions  cannot  legally  be  raised 
*633     upon  habeas  corpus^  (In  re  Harris,  47  Mo.  164,)  "^still,  waiving 

this  objection,  we  submit  that  the  prisoner  should  be  remanded 
on  the  merits  of  the  case  as  presented  by  him. 

Brewer,  J.  This  is  a  petition  for  a  writ  of  habeas  corpus.  The  peti- 
tion alleges  that  the  plaintiff  is  restrained  of  his  liberty  by  the  sheriff  of 
Ford  county,  under  a  warrant  of  commitment  issued  by  the  district  court 
of  Ford  county,  in  default  of  bail  in  the  sum  of  one  thousand  dollars, 
required  by  said  court  of  plaintiff  to  secure  his  attendance  at  the  next 
term  of  said  court  to  answer  to  the  charge  of  grand  larceny ;  and  avers 
that  such  restraint  is  illegal,  because  the  offense  was  committed  in  Foote 
county,  and  that  Foote  county  has  never  been  legally  attached  to  Ford 
county  for  judicial  purposes  so  as  to  give  the  district  court  of  said  last- 
mentioned  county  jurisdiction  of  the  offense.  The  said  sheriff  produces 
the  body  of  plaintiff  in  court,  and  makes  return  in  due  form  of  law, 
setting  forth  that  he  restrains  said  plaintiff  under  an  information  and 
order  of  court,  both  of  which  are  attached  to  said  return.  Neither  the 
facts  stated  in  the  return  nor  its  formal  sufficiency  is  controverted,  but  a 
motion  is  made  to  discharge  the  prisoner,  notwithstanding  the  return* 
on  the  same  grounds  made  in  the  petition. 

By  an  act  approved  March  4, 1873,  (Laws  1878,  c.  79,  §  1,)  the  Ninth 
judicial  district  was  made  to  unbrace  certain  specified  counties,  ^^and'all 
that  portion  of  the  state  lying  south  of  the  fourth  standard  parallel,  and 
west  of  the  counties  of  Hodgeman,  Ford,  and  Oark.^  This  territory 
was  not  at  that  time  divided  up  into  counties,  either  organized  or  un* 
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organized.  By  an  act  apptoved  March  6, 1873,  (Laws  1878,  c.  72,  §  18,) 
the  tmoiganiaed  oounty  of  Foote  was  created.  The  information  shows 
that  the  offense  for  which  the  prisoner  is  held  was  committed  in  the  un- 
organized county  of  Foote,  and  that  this  oounty  was  created  out  of 
territory  placed  in  the  Ninth  judicial  district  by  the  act  of  March  4, 

1878. 
*634  The  constitution  provides  (article  8,  §  14)  that'' judicial  dis'^'tricts 
shall  be  tbrmed  of  compact  territory,  and  bounded  by  county 
lines."  Doubtless  the  purpose  of  this  was  to  prevent  the  divisv>n  of  a 
county,  and  the  placing  of  a  portion  in  one  district  and  the  remainder  in 
another;  so  that  aigument  may  fairly  be  made  that,  in  the  undivided 
territory  beyond  the  limits  of  county  lines,  the  section  is  without  force, 
and  the  legislature  at  liberty  to  divide  that  territory  into  judicial  dis- 
tricts in  any  manner  it  may  choose.  Of  course,  that  would  end  any 
question;  but  it  may  also  be  said,  and  we  think  it  the  better  construc- 
tion, that  the  effect  of  that  provision  is  to  limit  the  power  of  the  l^is- 
lature  in  the  formation  of  judicial  districts  to  the  territory  actually  divided 
into  counties.  ''  ShaU  be  bounded  by  county  lines,"  is  the  language*  And 
it  can  hardly  be  that  the  existence  of  judicial  districts  and  district  courts 
was  contemplated  in  the  outside  undivided  territory.  In  other  words, 
the  district,  as  a  district,  is  to  be  created  and  composed  of  existing  coun- 
ties. Wh^t  effect  does  such  construction  have  upon  the  first  section  of 
said  chapter  79, — that  defining  the  boundaries  of  the  Ninth  judicial  dis- 
trict? Does  it  vitiate  the  entire  organization  of  the  district?  We  think 
not.  The  section  reads  that  the  district  shall  consist  of  certain  named 
counties  and  the  undivided  territory.  If  the  latter  may  not  be  included 
in  any  district,  then  the  latter  portion  of  the  section  may  be  dropped  as 
nugatory  and  as  surplusage,  and  the  district  will  stand  as  composed  solely 
of  the  counties  named. 

We  turn,  then,  to  section  6  of  the  sam&  act,  which  in  terms  attaches 
this  undivided  territory  to  the  county  of  Ford  for  judicial  purposes;  and 
if  this  section  is  valid,  the  jurisdiction  of  the  district  court  of  Ford  oounty 
mast  be  conceded.  It  is  contended  that  the  Qon^itution  does  not  au- 
thorize the  attaching  of  undivided  territory,  but  only  of  new  or  unor* 
ganized  counties,  to  judicial  districts.  Artide  8,  §  19.  It  is  true  the 
constitution  nowhere  in  terms  authorizes  the  attaching  of  such  territory, 
but  it  is  also  true  that  it  nowhere,  directly  or  indirectly,  prohibits  such 
attaching;  and,  if  there  be  no  prohibition  directiy  or  by  implication, 
then  the  act  is  within  the  general  grant  of  legislative  power.  A 
^635  large  por*tion  of  the  state,  at  the  time  of  the  framing  of  our  con- 
stitution, consisted  of  undivided  territory;  and  that  the  convention 
contemplated  the  existence  of  such  territory  without  any  power  in  the 
l^slature  to  provide,  through  the  machinery  of  courts  and  the  processes 
of  law,  for  the  puniahment  of  crime  or  the  protection  of  life  and  property 
in  such  territory,  is  an  imputation  not  to  be  tolerated.  The  continuance 
of  such  territory  was  believed  to  be  temporary;  and,  while  provision  was 
necessary  in  the  oi^ganic  instrument  for  all  that  was  permanent  and  en* 
during,  it  wsa  doubtless  thought  that  the  general  grant  of  i^pslativepower 
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was  sufficient  for  all  the  temporary  necessities  of  the  undivided  and 
unoccupied  territory.  The  grant  of  power  to  attach  existing,  though 
unorganized,  counties  to  judicial  districts  carries  no  implication  of  a  de- 
nial of  power  to  so  attach  undivided  territory.  There  is  nothing  exclusive 
in  such  grant;  t.  e.,  nothing  excluding  the  exercise  of  similar  power  upon 
different  objects,  and  under  different  conditions.  It  is  not  like  the 
annexing  of  certain  conditions  to  the  exercise  of  a  right, — as  in  the  qual- 
ifications of  a  voter, — ^which  by  implication  prohibits  the  legislature  from 
attacbipg  other  and  more  burdensome  conditions.  As  was  said  in  the 
case  of  Prouty  v.  Stover,  11  Kan.  *266:  "To  sustain  an  implied  inhibi- 
tion the  express  provision  must  apply  to  the  exact  subject-matter,  and  the 
inhibition  will  not  be  extended  ftirtherthan  is  necessary  to  give  full  force 
to  that  provision."  And  surely  the  attaching  of  undivided  territory  to 
a  judicial  district  in  no  manner  interferes  with,  trenches  upon,  or  affects 
the  so  attaching  divided  territory.  Each  may  be  done,  and  ndther  af- 
feicts  the  other. 

But  it  is  said  that,  by  section  10  of  the  bill  of  rights,  an  accused  is 
entitled  to  a  trial  by  a  jury  of  the  county  or  district  in  which  the  offense 
is  alleged  to  have  been  committed,  and  that  this  guaranty  is  trespassed 
upon  by  sustaining  the  power  to  so  attach.  Attaching  a  county  or  ter- 
ritory to  a  district  does  not  make  it  a  part  of  the  district.  They 
*686  are  still  separate  and  distinct,  though  united  for  certaiA  pur^poses. 
The  guaranty  of  a  trial  by  jury  of  the  county  is  not  sustained  by 
a  mere  legidative  declaration  that  the  county  in  which  the  offense  was 
committed  is  attached  to  the  county  in  which  the  prosecution  is  sought. 
If  it  were,  then  this  valuable  guaranty  of  personal  right  is  at  the  mercy 
of  any  legislature,and  a  party  committing  an  offense  in  Ford  county  may 
be  prosecuted  in  Doniphan  county,  by  simply  enacting  that  the  former 
is  attached  to  the  latter  for  judicial  purposes.  Waiving  any  inquiry  into 
the  effect  upon  such  an  act  of  the  words,  "the  most  convenient  judicial 
district,"  in  said  section  19,  we  remark  that  the  constitution  must  be  so 
construed  as  to  harmonize  its  various  provisions.  Section  19  authorizes 
the  attaching  of  new  or  unorganized  counties  to  a  judicial  district.  Said 
section  10  guaranties  a  trial  by  a  jury  of  the  county  or  district.  Now, 
to  attach  a  county,  for  judicial  purposes,  to  a  district,  without  any  power 
in  the  district  court  to  try  for  an  offense  committed  in  such  county, 
would  be  mere  trifling.  The  power  to  attach  for  judicial  purposes  car- 
ries with  it  by  necessary  implication  full  jurisdiction  over  the  county  or 
territory  attached;  and  the  guaranty  in  section  10  must  be  construed  as 
limited  by  the  power  to  attach,  and  the  attached  territory  bs  a  part  of 
the  district,  within  the  scope  of  said  section  10. 

Again,  it  is  objected  that  the  section  is  invalid  by  reason  of  that  pro- 
vision of  section  16,  art.  2,  that  "no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  title.**  But  we  think  the 
matter  of  said  section  is  not  so  foreign  to  the  dubje<^  expressed  in  the 
title — which  is  "to  define  the  boundaries  of  the  Ninth  judicial  district, 
and  to  fix  the  terms  of  court  in  the  several  counties  thereof"- — as  to  rwider 
that  constitutional  provision  applicable. '  The  section  ia  one  we  might 
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naturally  expect  to  find  lender  such  a  title.  Its  provifiions  are  germane 
to  and  connected  with  the  subject  of  the  title;  and,  whatever  stress  may 
be  laid  upon  the  words  "of  the  title,"  as  referring  strictly  to  only  tenito- 
rial  boundaries  and  terms  of  court  in  existing  counties,  the  subject- 
*637  matter  of  this  section  is  not  so  foreign  to  it  as  wiU  justify  us  *in 
holding  it  invalid.  Whatever  question  may  arise  as  to  any  other 
county,  the  county  of  Foote  is  wholly  within  the  territory  named  in  said 
flection  6. 

A  final  objection  is  that  Ford  county  was  not  l^ally  organized  at  the 
time  of  the  passage  of  this  act,  the  pretended  organization  having  been 
by  this  court  decided  to  be  illegal  and  void,  (State  v.  Ford  Co.,  12  Kan. 
*441 ;)  and  that,  therefore,  there  was  no  district  court  in  such  county, 
and  it  was  impossible  for  the  legislature  to  attach  any  other  county  or 
territory  to  it  for  judicial  purposes.  To  this  it  may  be  replied  that  there 
was  an  existing,  though,  as  decided,  an  ill^al  and  fraudulent,  organi- 
zation, which  was  in  1874  legalized  and  made  valid  by  act  of  the  legis- 
lature, (Laws  1874,  p.  8;)  and,  further,  that,  though-  the  act  eslftblisbing* 
a  district  court  in  Ford  county,  and  attaching  other  territory  to  it  for 
judicial  purposes,  might  not  have  been  operative  at  once  for  lack  of  a 
valid  county  organization,  yet  it  would  become  so  whenever  there  was 
such  an  organization.  There  is  no  inherent  vice  in  such  legislation,  but 
only  suspended  animation.  The  law  is  good,  even  though  it  amounts  to 
nothing  until  the  actual  organization  of  the  county. 

We  think,  therefore,  the  petitioner  is  not  entitied  to  his  discharge,  and 
must  be  remanded  to  the  custody  of  the  sheriff  of  Ford  county ;  and  it 
is  so  ordered. 

(AU  the  justices  oonourring.) 


*638     •  *Jo8BSpH  HoLLON  V,  Henry  Hopkinb. 

January  Tenn»  1879. 

1.  Escape:  Convict:  Escape  before  Imprisonment:  Beoapture.    Where 

a  defendant  in  a  criminal  prosecution,  who  is  charged  with  perjury,  is 
convicted  and  sentenced  to  imprisonment  in  the  penitentiary  ''for  the  pe- 
riod of  three  years  from  the  nineteenth  day  of  September,  A.  D.  1874," 
and  on  the  next  day  after  his  sentence,  and  before  he  is  placed  in  the 
penitentiary,  escapes  from  the  custody  of  the  officer  then  having  him  in 
charge,  and  becomes  a  fugitive  from  justice,  and  Is  not  rearrested  until 
May  28, 1878,  field,  that,  on  being  rearrested,  he  may  be  taken  to  the  pen- 
itentiary without  farther  procealings,  and  may  be  required  to  serve 
in  the  penitentiuy  for  the  full  periml  for  which  he  was  originally  sen- 
tenced.i 

2.  Sentence:  Time  not  an  Essential  Element:  Term.    The  time  fixed  for 

executing  a  sentence,  or  for  the  commencement  of  its  execution,  is  not 
one  of  ito  essential  elements,  and,  strictly  speaking,  is  not  a  part  of  the 
sentence  at  alL    The  essential  portion  of  a  sentence  is  the  punishment, 

^See,  on  sabject  of  escape,  Orane  v.  Stone,  16  Kan  *H,  and  note. 


J  460  KAKSA8  BEPOBtS. 

including  the  Uiad  of  paniahment  and  the  amo/wnJt  thereof,  without  ref- 
erence to  the  time  when  it  ebaJl  be  inflicted*  The  sentence*  with  refer- 
ence to  the  kind  of  punishment  and  the  amount  thereof,  shouid,  8b  a 
rule,  be  strictly  executed.  But  the  order  of  the  court  with' reference  to 
the  time  when  the  sentence  shall  be  executed,  is  not  so  material  In  no 
case  will  a  term  of  imprisonment  be  deemed  to  haye  commenced  prior  to 
actual  imprisonment  unless  the  actual  imprisonment  has  been  prevented 
bj  some  cause  othe^  than  the  fault  or  wrong  of  the  convict.  *'£xpira- 
tion  of  time  without  imprisonment  is  in  no  sense  an  execution  of  the 
sentence." 

8.  Esoape:  Conyiot:  Bsoape  and  Beoapture:  Beoords:  Habeas  €k>r- 
pus.  Although  it  might  be  a  safer  practice,  where  the  convict  escapes 
and  remains  absent  until  the  whole  of  the  time  as  fixed  by  the  court  for 
his  imprisonment*  or  for  the  execution  of  his  sentence,  has  elapsed,  to 
take  such  convict  again  before  the  court  that  sentenced  him,  so  that  the 
court  might  resentence  him,  or,  in  other  words,  '*order  the  execution  of 
its  former  Judgment,"  jet  such  practice  is  not  necessary.  The  records 
of  the  court  show  that  the  convict  was  sentenced,  and  the  records  of  the 
penitentiary  show  that  the  sentence  has  not  been  executed;  and  nothing 
therefore  remains  to  be  shown  except  the  identity  of  the  prisoner,  and 
the  reasons  for  the  failure  to  imprison  him  at  the  proper  time;  and  these 
may  be  shown  as  well  on  proce^ings  in  hahefu  corpus  as  on  proceedings 
in  the  court  where  the  sentence  was  originally  pronounced. 

Original  proceedings  in  habeas  corpug. 

The  petition  was  filed  in  this  court  on  the  thirteenth  of  March,  1879, 
on  behalf  of  Joseph  Hollon,  for  a  writ  of  habeas  eorpm*    The  petition  set 

forth  the  fbUowing  facts : 
*639     *''Tbat  he  is  now  a  prisoner  in  the  custody  of  Henry  Hopkins, 
warden  of  the  penitentiary  at  Leavenworth^  Kansas,  and  is  con- 
fined in  said  penitentiary;  that  said  imprisonment  purports  to  be  by  vir- 
tue of  and  in  compliance  with  a  judgment  of  conviction  of  perjury  bad 
S-.  in  the  district  court  of  Marion  county,  Kansas,  on  or  about  the  nineteenth 

day  of  September,  1874,  said  judgment  being  in  words  and  figures  as 
follows,  to-wit :  .*It  is  considered  and  adjudged  by  the  court,  and  sen- 
tence given,  that  the  said  Joseph  Hollon  be  imprisoned  at  hard  labor  in 
the  penitentiary  of  the  state  of  Kansas  for  the  period  of  three  years  from 
the  nineteenth  day  of  September,  1874,  for  his  said  crime  of  perjury, 
and  that  the  sheriff  of  Marion  county  take  and  safely  convey  the  said 
Joseph  Hollon  to  the  penitentiary  of  the  state  of  Kansas,  at  the  dty  of 
Leavenworth,  and  there  deliver  the  said  Joseph  Hollon  into  the  custody 
of  the  warden  thereof ; '  that  the  period  of  three  years  (the  term  for  which 
the  said  Joseph  Hollon  was  sentenced  to  hard  labor  in  the  penitentiary) 
has  long  since  expired;  that  the  said  Joseph  HoUon  has  never  escaped 
irom  the  penitentiary  of  the  state;  and  that  he  is  now  imprisoned  with- 
out the  authority  of  law,  and  is  now  unlawfully  restrained  of  his  liberty, 
by  Henry  Hopkins,  warden  of  the  penitentiary  of  the  state  of  Kansas." 

Upon  the  foregoing  petition  a  writ  of  habeas  corpus  was  issued  by  the 
court,  and  made  returnable  on  the  thirty-first  of  March,  1879,  and  the 
same  was  served  upon  the  warden  aforesaid.  To  this  writ  the  warden 
made  a  return  in  effect  that  '*  he  had  the  body  of  the  said  Joeeph  Hoi- 
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Ion  before  the  court;"  and  for  the  anfhority  and  cauae  of  tbe  restraint  of 
the  said  Hollon  in  his  custody^  the  warden  set  forth  in  his  return  to 
said  writ,  in  substance,  that ''  he  had  the  within-named  Joseph  Hol- 
lon in  his  custody  as  warden  of  the  penitentiary  of  the  state  of  Kansas, 
by  virtue  and  under  the  authority  of  an  order  and  judgment  of  the  dis- 
trict court  of  Marion  county,  in  the  state  of  Kansas,  made  at  the  Sep- 
tember term,  1874,  of  said  court,  whereby  the  said  Joseph  Hollon  was 
sentenced  to  be  imprisoned  at  hard  labor  in  the  penitentiary  of  the  state 
of  Kai^sas  for  the  period  of  three  years  from  the  nineteenth  day  of  Sep- 
tember, 1874,  for  the  crime  of  perjury,  and  that  the  sheriff  of  sud  Mar- 
ion coonty  was  therein  ordered  to  take  and  safely  convey  the  said  Joseph 

Hollon  to  the  penitentiary  of  the  state  of  Kansas,  at  the  dty 
*640     ""of  Leavenworth,  and  there  deliver  the  said  Joseph  Hollon  into 

the  custody  of  the  warden  thereof,  and  that  on  or  about  the 
twenty-sixth  day  of  September,  1874,  the  said  Joseph  Hollon,  while  in 
the  lawful  custody  of  the  aforesaid  sheriff,  in  said  Marion  county,  and 
on  his  way  to  the  penitentiary  under  and  by  virtue  of  the  judgment  and 
order  aforesaid,  did  then  and  there  escape  from  the  custody  of  said  sher- 
iff, and  that  thenceforth  the  said  Hollon  became  and  was  a  fugitive  from 
justice,  and  kept  himsdf  concealed  from  process  of  law,  until  on  or  about 
the  twenty-seventh  day  of  May,  1878,  when  he  was  recaptured  by  the 
said  sheriff  of  Marion  county,  Kansas;  that  at  no  time  during  the  period 
of  three  years  for  which  said  Hollon  was  sentenced  to  be  imprisoned  in 
the  state  penitentiary  as  aforesaid  was  the  said  Hollon,  by  reason  of  his 
said  escape,  ever  an  inmate  or  prisoner  therein  under  and  by  virtue  of 
the  judgment  and  order  of  the  district  court  of  Marion  county  as  afore- 
said; and  that  said  Joseph  Hollon  was  first  received  and  entered  as  a 
prisoner  at  the  penitentiary  of  the  state  of  Kansas,  under  and  by  virtue 
of  the  aforesaid  judgment  and  order,  on  the  fourteenth. day  of  March, 
1879.'' 

Copies  of  all  the  proceedings,  and  of  the  judgment  and  order  of  the 
district  court  of  Marion  county,  in  the  aforesaid  action  of  the  state  against 
the  said  Joseph  Hollon,  along  with  the  affidavit  of  the  sheriff  of  said 
county  concerning  Hollon's  escape  and  recapture,  as  above  stated,  were 
attached  to  and  made  a  part  of  the  warden's  return  to  the  writ.  The  case 
was  argued  and  submitted  April  1, 1879,  and  the  opinion  was  filed  April 
25,  1879. 

3.  N.  Wood^  for  petitioner. 

C.  Beed^  Co.  Atty.,  and  Wmard  DaciB,  Atty.  Qen.,  for  the  State. 
There  are  two  theories  on  which  the  proposition  that  the  sentence  has 
not  expired  is  based,  and  sustained  by  authority:  (1)  That  if  the  peti- 
tioner never  was  in  the  penitentiary,  either  in  fact  or  in  law,  his  sen- 
tence has  not  expired ;  (2)  if  he  had  been  in  the  penitentiary  and  served 
out  c»ily  a  part  of  his  time,  his  sentence  has  not  expired.     In  other 

words,  we  hold  that  the  sentence  can  only  be  wiped  out  by  actual 
^641     submission  '''of  the  person  of  the  convict  to  the  actual  condition 

imposed,  unless  he  be  relieved  by  the  workings  of  Providence  or 
the  pardoning  power. 


/ 


462  KAK8A8  BEFOBIB. 

But  the  point  is  made  here  that  the  date  at  which  the  sentence  was  to 
b^in  was  fixed  by  the  court,  and  that  this  fact  of  itself  relieves  this 
petitioner,  because  the  record  shows  that  the  three  years  during  which 
he  was  to  be  imprisoned  have  in  &ct  expired.  Suoh  is  not  the  law.  It 
was. not  necessary  that  the  court  should  have  fixed  the  sentence,  and 
having  done  so  cuts  no  figure  in  this  case.  The  Clifford  Case,  29  Ind. 
106,  is  a  case  very  similar  to  this,  and  sustains  us  in  our  view  of  nearly 
every  point  raised  by  counsel  for  petitioner.  Counsel  for  petitioner  seems 
to  think  that  because  the  escape  or  break  of  custody  is  made  an  offense, 
therefore  it  wipes  out  the  whole  sentence  or  any  part  of  it  remaining 
unserved.  Such  is  not  the  law.  On  the  various  points  of  law  herein- 
before stated,  we  cite  Ex  parte  Meyers,  44  Mo.  270;  3  Whart.  Crim. 
Law,  8416;  2  Bish.  Crim.  Law,  918;  1  Bish.  Crim.  Proc.  (Ed.  1872)  § 
1209;  Id.  (Ed.  1866)  p.  879,  §  878;  3  Smedea  &  M.  618;  State  v. 
Cockerham,  2  Lred.  204. 

In  101  Mass.  Report,  page  219,  (Dolan's  Case,)  the  court  la]^  down 
unequivocally  the  doctrine  that  ^'the  sentence  of  a  convict  to  imprisonment 
for  a  term,  expressed  only  by  designating  the  length  of  time,  is  to  be 
satisfied  only  by  his  actual  imprisonment  for  that  length  of  time,  unless 
remitted  by  le^  authority;  and,  if  a  sentence  is  limited  to  take  effect 
upon  the  expiration  of  a  previous  sentence,  its  period  will  not  b^n  to 
run  until  the  first  sentence  has  so  been  fully  performed  or  legally  dis^ 
charged.  If  a  prisoner,  under  sentence  to  be  imprisoned  for  a  term  ex- 
pressed only  by  the  length  of  time,  escapes  during  the  term,  the  period 
during,  which  he  remains  at  large  does  not  abridge  the  period  of  impris- 
onment which  remains  for  him  to  suffer  before  fiiUy  performing  the 

sentence.^'  See,  also,  Ex  parte  Clifford,  29  Ind.  108. 
*642  There  is  no  question  but  tiiat  HoUon  was  subject  to  an  armrest, 
and  was  properly  committed  upon  the  old  commitment.  Cooper 
V.  Adams,  2  Blackf.  294 ;  Com.  v.  Sheriff,  etc.,  1  Grant,  187.  But  coun- 
sel for  petitioner  also  claims  that  section  191,  Gen.  St.  1868,  p.  358, 
is  so  worded  that  where  a  party  is  once  convicted,  and  thereafter  makes 
his  escape  and  is  retaken,  he  is  to  be  tried  alone  for  the  escape,  and  can- 
not be  committed  for  the  old  offense.  In  contradiction  of  this,  we  call 
the  attention  of  the  court  to  the  case  of  Ex  parte  Clifford,  29  Ind.  106, 
before  cited.  Upon  examination  of  this  case,  the  court  will  perceive 
that,  with  a  few  immaterial  changes  of  words,  section  56  of  2  G.  &  H., 
p.  254,  (Gen.  St.  Ind.)  i^predBdy  similar  to  section  191,  Gen.  St.  Kan. 
1868,  p.  358.  There  the  court  said,  in  commenting  upon  this  statute, 
which  is  in  reality  ours:  ''In  this  act  the  declared  purpose  is  to  define 
a  felony,  and  prescribe  its  punishment.  We  do  not  think  it  was  intended 
to  change  the  common-law  rule  in  regard  to  the  capture  of  escaped  fdous, 
but  simply  to  authorize  the  additional  holding,  after  the  sentence  of  the 
law  has  been  fulfilled,  not  evaded,  until  opportunity  is  given  for  a  pros- 
ecution for  the  new  offense  of  the  escape. '^ 

Finally,  the  object  of  a  writ  'of  hAeoB  corpus  is,  as  the  text  writers 
say, ''  to  set  the  prisoner  free  from  present  illegal  restraint."  Therefore, 
"if,  at  the  time  of  the  return,  the  defendant  shows  a  legal  cause  for  le- 
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fitraint  then  inposed,  the  prisoner  will  not  then  he  discharged,  notwith- 
standing the  original  taking  may  have  been  without  any  legal  authority. '^ 
Hurd,  Hah.  Corp.  251;  Dow's  Case,  18  Pa.  St.  37. 

Under  the  above  authority,  conceding  that  the  method  of  placing  a 
person  in  tho  penitentiary  is  a  vital  question  at  the  outset,  how  can  it  be 
claimed  that  such  method  is  now  a  question  before  the  court,  when  the  real 
question  for  the  court  to  determine  is  not  how  he  got  into  the  penitentiary, 
bat  whether,  upon  the  return^  he  is  now  properly  there  ?  There  can  be 
no  question  but  that  the  return  shows  that  HoUon  was  duly  convicted 
upon  information  filed,  and  that  thereafter,  in  pursuance  of  such  con- 
viction, he  was  sentaiced  to  the  penitentiary.  The  only  ques- 
*643  tion  that  now  remains  for  '''the  court  to  decide  is  whether  or  not 
Hollon  is,  upon  the  return  of  the  warden,  properly  confined* 
The  case  referred  to  in  1  Bish.  Crim.  Proc.  120.  is  where  the  prisoner 
should  be  identified  and  resentenced,  and  is  only  given  as  a  case  where 
the  officer  prefers  as  a  personal  matter  to  pursue  that  course,  when  it  is 
doubtful  whether  the  time  of  imprisonment  has  expired  or  not.  We 
submit  there  can  be  no  doubt  in  a  case  like  this.  Not  only  that;  but 
upon  an  examination  of  the  authorities  the  court  will  perceive  that,  if 
such  course  is  pursued,  it  is  so  done  solely  for  the  purpose  of  identifying 
the  party.  Now,  for  the  purpose  of  a  decision  in  this  case,  (as  it  is  now 
being  heard  by  the  court  on  a  demurrer  of  the  petitioner  to  the  return,) 
it  is  conceded  that  Hollon  is  the  same  person  who  made  his  escape  and 
broke  custody. 

Again,  in  State  v.  Wamire,  16  Ind.  357,  where  this  procedure  is  fol- 
lowed, the  court  says  this  is  the  proper  method,  and  cites  in  support  of 
its  position  the  fact  that  such  procedure  is  Indiana  practice.  It  is  upon 
this  ground  alone  that  such  a  decision  is  made.  Now,  how  would  it  be 
in  a  state  where  the  practice  has  never  been  settied?  Would  it  (the 
court)  not  be  justified  in  following  the  rule  before  laid  down  and  cited? 
1  Bish.  Crim.  Proc.  1209.  It  seems  there  are  two  methods, — one,  by 
taking  the  prisoner  on  an  old  warrant;  another,  by  having  the  prisoner 
resentenced.  In  a  case  like  that  one  at  bar,  where  the  court  is  not  tied 
down  to  a  fixed  method,  the  ends  of  justice  would  be  best  met  by  hold- 
ing Hollon,  even  if  the  court  should  hereafter  be  compelled  to  mark  out 
a  dififerent  course.  In  support  of  the  foregoing  views,  counsel  cited 
Ex  parte  Nixon,  2  Rich.  (N,  S.)  4;  State  v.  Oscar,  13  La.  Ann.  297; 
Lowenbeig  v.  People,  27  N.  Y.  336;  Rex  v.  Harris,  1  Ld.  Raym.  482; 
Ex  parte  Howard,  17  N.  H.  645 ;  State  v.  McQure,  Phill.  (N.  C.)  491 ; 
3  Wbart.  Crim.  Law,  §§  3402y,  34102^. 

Valentine,  J.  This  is  an  action  of  habeas  corpus^  brought  orig- 
*&4A     inally  in  this  court  by  Joseph  Hollon  against  '''Henry  Hopkins. 

The  defendant  makes  return  to  the  writ,  stating,  among  other  facts, 
the  following,  to-wit:  '^The  said  Henry  Hopkins  is  the  wardeoi  of  the 
penitentiary  of  the  state  of  Kansas,  and  holds  the  said  Joseph  Hollon  in 
his  custody  by  virtue  of  a  judgment  rendered  by  the  district  court  of 
Marion  county,  Kansas.    Said  judgment  was  rendered  on  September  25, 
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1874,  and  by  it  Hollon  was  sentenced,  on  a  conviction  duly  had  Sep- 
tember 19,  1874,  for  perjury,  to  imprisonment  in  the  penitentiary  'for 
the  period  of  three  years  from  the  nineteenth  day  of  September,  A.  D. 
1874.'  On  the  next  day  after  said  sentence,  Hollon  escaped  from  the 
custody  of  the  officer  then  having  him  in  charge,  and  became  a  fugitive 
from  justice.  On  May  28 ,  1878,  he  was  rearrested  in  Indiana,  and  brought 
back  to  Kansas;  and  on  March  14, 1879,  was  for  the  first  time  placed  in 
the  penitentiary.  Since  that  time  he  has  been  in  the  custody  of  said 
Henry  Hopkins,  warden  of  the  penitentiary  as  aforesaid." 

Hollon  excepts  to  the  sufficiency  of  this  return,  on  the  ground  that  it 
does  not  state  facts  sufficient  to  authorize  said  Henry  Hopkins  to  hold 
him  in  custody.  He  claims  that  the  time  for  which  he  was  sentenced 
to  the  penitentiary  has  expired,  and  therefore  that  his  present  imprisoD- 
ment  in  the  penitentiary  is  unlawful.  He  claims  that  by  mere  lapse  of 
time  he  is  absolutely  discharged  from  all  further  prosecution,  imprisun- 
ment,  or  punishment  for  said  offense  of  perjury*  He  claims  that  all  pro- 
ceedings prior  to  the  sentence  were  meiged  in  and  exhausted  by  the  seu- 
tence,  and  that  the  sentence  itself  has  been  exhausted  by  lapse  of  time. 
And  he  further  claims  that,  even  if  said  prior  proceedings  have  not  been 
exhausted,  still  that  the  sentence  has  been  exhausted,  and  that  he  can 
never  be  legally  imprisoned  under  that  sentence.  We  have  no  statute 
directly  applicable  to  this  case.  The  following  are  the  statutes  referred 
to,  but  none  of  them  seem  to  be  applicable:  Gen.  St.  1868,  pp.  856-358, 
§§  179-182, 191;  Id.  pp.  613,  614,  §  18;  Laws  1869,  p.  210,  §  5;  Laws 
1876,  p.  201,  §§1,8.     It  is  not  daimed  by  either  party  that  any  one 

of  these  statutes  is  applicable,  except  possibly  said  section  191. 
*646    *It  seems  to  us  so  dear  that  Hollon  might  have  been  rearrested 

and  imprisoned  in  the  penitentiary  under  the  original  sentence, 
at  any  time  prior  to  September  19,  1877,  the  time  when  his  sentence 
apparently  expired,  that  we  shall  not  waste  words  nor  dte  authorities  to 
prove  the  same.  Counsd  have  cited  some  of  the  authoritieB.  In  such 
cases,  where  a  serious  question  of  identity  arises,  it  may  be  safer  to  take 
the  prisoner  before  the  court  that  originally  pronounced  the  sentence, 
where  the  question  of  identity  may  be  litigated  and  determined;  and,  if 
the  prisoner  is  then  shown  to  be  the  escaped  convict,  he  may  be  resen- 
tenced. ,  But  all  of  this  is  unnecessary,  except  for  safety;  for  the  question 
of  identity  may  always  be  determined  on  a  writ  of  habeas  corpus.  If  the 
prisoner  is  in  &ct  the  escaped  convict,  then  his  arrest  and  imprisonment 
in  the  penitentiary  are  lawful  without  any  resentence.  These  remarks 
have  reference  to  a  prisoner  who  has  escaped  prior  to  his  imprisonment 
in  the  penitentiary;  for,  where  he  escapes  afterwards  the  statute  applies, 
and  prescribes  the  practice.     Laws  1876,  p.  201. 

But  as  Hollon  was  not  rearrested  or  imprisoned  in  the  penitentiary 
until  after  the  term  for  which  he  was  sentenced  had  apparently  expired, 
was  his  rearrest  and  is  his  imprisonment  lawful?  We  think  both  were 
and  are  lawful.  We  do  not  think  that  the  proceedings  had  prior  to  the 
sentence,  nor  even  the  sentence  itself,  so  far  as  its  essentials  are  concerned, 
were  exhausted  by  lapse  of  time.     The  only  way  of  satisfying  a  judgment 
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judicially  is  by  ftilfilling  its  reqidbrements.  Of  course,  if  HoUon  had 
<iied  or  been  pardoned,  the  sentence  would  be  at  an  end.  But  as  these 
things  have  not  happened,  and  as  the  sentence  has  not  been  disturbed 
by  any  judicial  decision  or  determination,  there  is  no  way  of  satisfying 
its  requirements,  or  of  exhausting  its  force,  except  service  by  HoUon  of 
the  required  time  in  the  penitentiary.  It  has  often  happened  that  a 
judgment  sentencing  a  person  to  be  executed  capitally  on  some  partic- 
ular day  has  not  been  fulfilled  on  that  day.  A  reprieve  has  been  granted, 
an  escape  effected,  some  unforeseen  event  preventing  it  has  oo- 
^646  curred,  or  the  officers  from  some  '''cause  have  failed  to  perform 
their  duty,  and  the  convict  has,  for  the  lime  beuig,  escaped  pun- 
ishment. But  in  no  case,  so  far  as  we  are  informed,  has  it  been  held 
that  the  convict  was  thereby  freed  from  all  punishment,  or  that  he  could 
not  be  executed  on  some  subsequent  day.  See  the  following  authorities: 
Ex  parte  Nixon,  2  Rich.  (N.  S.)  4,  6,  and  cases  there  cited;  Ex  parte 
Howard,  17  N.  H.  545;  State  v.  Oscar,  13  La.  Ann.  297;  Lowenberg 
V.  People,  27  N.  Y.  387;  Rex  v.  Harris,  1  Ld.  Raym.  482.  If  a  fine 
should  not  be  paid  at  the  time  ordered,  it  oould  certainly  be  afterwards 
collected.  The  time  fixed  for  executing  a  sentence,  or  for  the  commence- 
ment of  its  ^Lecution ,  is  not  one  of  its  essential  elements,  and  strictly  speak- 
ing, is  not  a  part  of  the  sentence  at  all.  See  cases  above  cited,  and  State 
V.  Cockerham,  2  Ired.  204;  Ex  parte  Bell,  56  Miss.  282,  and  Dolan's  Case, 
101  Mass.  219.  The  essential  portion  of  a  sentence  is  the  punishmenty  in- 
•dnding  the  kind  of  punishment  and  the  amowU  thereof,  without  reference 
to  the  time  when  it  is  to  be  inflicted.  The  sentence,  with  reference  to  the 
kind  of  punishment  and  the  amount  thereof,  should,  as  a  rule,  be  strictly 
executed.  But  the  order  of  the  court  with  reference  to  the  time  when 
the  sentepce  shall  be  executed  is  not  so  material.  The  time  when  a  sen- 
tence is  to  be  executed  is  usually  fixed  by  an  order  of  the  court;  but  it 
is  not  always  necessary,  as  wiU  be  seen  from  the  authorities,  that  it 
should  be  thus  fixed. .  Where  the  punishment  ordered  is  imprisonment 
in  the  penitentiary,  and  where  the  time  for  the  imprisonment  to  com- 
mence is  fixed  by  the  court,  the  imprisonment  will  usually  be  deemed 
to  have  commenced  at  the  time  ordered  by  the  court,  unless  the  convict 
by  his  own  wrong  has  prevented  it;  and,  where  the  time  for  the  com- 
mencement of  the  imprisonment  haa  not  been  fixed  by  the  court,  the 
imprisonment  will  usually  be  deemed  to  have  commenced  on  the  day 
of  the  sentence,  (Ex  parte  Meyers,  44  Mo.  280,)  unless  the  convict  by  his 
own  wrong  has  prevented  it.  But  in  no  case  will  the  term  of  imprison- 
ment be  deemed  to  have  commenced  prior  to  actual  imprisonment, 
^647  ^unless  the  actual  imprisonment  has  been  prevented  by  some 
cause  other  than  the  fault  or  wrong  of  the  convict.  As  said  in 
Dolan's  Case,  101  Mass.  223:  ''Expiration  of  time  without  imprisonment 
is  in  no  sense  an  execution  of  sentence." 

The  two  cases  nearest  applicable  to  this  case  are  those  of  Bx  parte  Clif- 
ford, 29  Ind.  106,  and  said  Dolan's  Case. 

In  the  former  case  it  was  held :  ''Where  a  prisoner  escapes  after  con- 
viction,  and  is  not  retaken  until  after  the  expiration  of  the  time  for  which 
V.21K— 80 
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be  was  sentenced,  he  may  be  held  until  he  has  oompleted  the  ftiU  term 
for  which  he  was  sentenced.  The  statute  (2  G.  <fe  H.  §§  65, 66,  p.  454) 
was  not  intended  to  change  the  common-law  rule  in  r^^rd  to  the  cap- 
ture of  escaped  felons,  but  only  to  authoriase  an  additional  holding  after 
the  sentence  has  been  fulfilled,  until  a  prosecution  can  be  instituted  for 
the  escape."  ''It  did  not  require  l^slation  to  authorize  the  recapture  of 
an  escaped  prisoner,  and  his  confinement  until  he  has  served  out  the  foil 
continuous  term  of  his  sentence."  Section  56  of  the  Indiana  statute  above 
referred  to  is  almost  precisely  like  our  section  191,  Gen.  St.  358,  already 
referred  to.  Said  section  191  has  reference  to  punishment  for  esGapes,and 
was  not  intended  to  abrogate  or  annul  previously  existing  sentences.  It 
means  that,  if  a  convict  escape,  he  may  at  any  time  afterwards,  however 
long  or  however  short,  be  rearrested  and  imprisoned,  and  that  he  shall 
remain  so  imprisoned,  even  after  the  term  for  which  he  was  originally 
sentenced  has  in  fact  and  in  law  expired,  until  he  can  be  prosecuted  for 
the  escape,  or  until  such  prosecution  is  abandoned.  The  section,  we 
think,  does  not  afiect  the  law  of  tbis  case  in  the  least. 

In  Dolan's  Case  it  was  held :  ''The  sentence  of  a  convict  to  imprison- 
ment for  a  term  expressed  only  by  designating  the  length  of  time  is  to 
be  satisfied  only  by  his  actual  imprisonment  for  that  length  of  time,  un- 
less remitted  by  legal  authority ;  and,  if  a  sentence  is  limited  to  take 
effect  upon  the  expiration  of  a  previous  sentence,  its  period  wiU  not  begin 
to  run  until  the  first  sentence  has  so  been  fully  performed  or  legally  dis- 
charged. If  a  prisoner  under  sentence  to  be  imprisoned  for  a  term 
expressed  only  by  the  length  of  time  escapes  during  the  term,  the  pe- 
riod during  which  he  remains  at  large  does  not  abridge  the 
*648  '''period  of  imprisonment  which  remains  for  him  to  suffer  before 
folly  performing  the  sentence." 

In  the  present  case,  the  court  sentenced  Hollon  to  be  imprisoned  in 
the  penitentiary  "  for  the  period  of  three  years, "  less  five  days.  The  court 
also  designated  the  time  when  such  *' period"  should  commence.  Now, 
according  to  the  authorities,  the  amount  of  the  imprisonment  prescribed 
by  the  court  is  material,  and  inheres  in  the  sentence;  but  the  time  when 
the  imprisonment  should  commence  is  comparatively  immaterial,  and 
technically  does  not  belong  to  the  sentence.  It  is  so  immaterial  >that 
courts  are  not  bound  to  hold  that  the  imprisonment  actually  or  in  law 
did  commence  at  the  time  when  the  court  said  it  should  oonmience  if 
in  fact  and  by  the  convict's  own  wrong  it  never  did  commence.  It  would 
probably  be  the  safer  practice  in  cases  of  this  kind,  where  the  convict 
escapes  and  remains  absent  until  the  whole  of  the  time  as  fixed  by  the 
court  for  his  imprisonment,  or  for  the  execution  of  his  sentence,  has 
elapsed,  to  take  such  convict  again  before  the  court  that  sentenced  him, 
so  that  the  court  might  resentence  him;  or,  in  other  words,  "order  the 
execution  of  its  former  judgment."  State  v.  McClure,  Phill.  (N.  0.)  491, 
492 ;  State  v.  Wamire,  16  Ind.  357 ;  Ex  parte  Bell,  56  Miss.  282.  But 
still  we  do  not  think  that  such  practice  is  necessary.  The  records  of  the 
court  show  that  the  convict  was  sentenced,  and  the  records  of  the  peni- 
tentiary show  that  the  sentence  has  not  been  executed.    Nothing  is  there- 
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fore  left  to  be  shown  eaccept  the  identity  of  the  prisoner,  and  the  reasons 
for  the  failure  to  imprison  him  at  the  proper  time.  If  in  &ct  the  pris^ 
oner  is  not  the  convict,  or  if  in  &ct  he  has  been  pardoned  or  hiss^itence 
revoked,  these  things  may  be  shown  as  well  on  proceedings  in  haheoB  cor- 
pus as  on  proceedings  in  the  court  where  the  convict  was  originally  sen« 
tenced.  We  think  that  Hollon's  sentence  is  still  in  force — not  executed, 
not  revoked,  not  annulled,  nor  exhausted  by  lapse  of  time. 

The  return  of  the  said  Henry  Hopkins  to  said  writ  of  habeas  corpus  is 
therefore  considered  sufficient* 

(All  the  justices  concurring.) 


♦649  *Thb  City  ow  Wyandottb  v.  Sophia  Zeitz. 

January  Term,  1879. 

1.  Munioipal  CorporationB:  Citiea  of  Second  Class:  Sidewalk  Bonds* 
Under  the  laws  of  Kansas,  as  they  existed  in  1874  and  in  1875,  cities  of 
the  second  class,  had  the  power  to  issue  bonds  in  payment  for  the  build- 
ing of  sidewalks,  notwithstanding  the  fact  that  the  money  to  be  obtained 
with  which  to  pay  said  bonds  had  to  be  collected  as  special  taxes  from  the 
abutting  lot-owners. 

S.  :  Judgment.  And  after  such  bonds  had  been  issued  and  had  be- 
come due,  judgment  might  properly  be  rendered  on  them  against  the  city, 
notwilhstanding  the  fact  that  the  city  had  properly  levied  special  taxes 
against  the  abutting  lot-owners  to  raise  funds  with  which  to  pay  such 
bonds,  and  notwithstanding  the  fact  that  such  special  taxes  had  not  yet 
been  collected.^  ^ 

Brror  from  Wyandotte  district  court. 

Action  brought  by  Sophia  Zeitz  against  the  CSty  of  Wyandotte,  to 
recover  upon  ten  certain  bonds  of  said  city  issued  by  the  proper  officers 
thereof,  which  bonds  were  designated  as  '^special  sidewalk  bonds."  A 
full  copy  of  one  of  said  bonds  is  as  follows,  (the  others  being  like  it  except 
as  to  amount,  date,  and  time  of  payment,)  to-wit: 

No.  31.  $69.75. 

special  sidewalk  bond — ^WYANDOTTB,  KANSAS. 

Know  all  men  by  these  presents,  that  the  city  of  Wyandotte,  in  the 
county  of  Wyandotte,  and  state  of  Kansas,  is  held  and  finnly  bound 
unto  E.  Miller,  or  bearer,  in  the  sum  of  sixty-nine  and  seventy-five  one- 
hundredths  dollars,  to  be  paid  at  the  office  of  the  treasurer  of  said  dty, 
on  the  first  day  of  January,  1876,  with  interest  from  date  at  the  rate 
of  7  per  c&t.  per  annum;  for  the  payment  of  which  said  sum  and  interest, 

1  See  Atchison  v.  Byrnes,  2&  Kan.  68;  Burrton  v.  Savings  Bank,  28  Ean.  892. 


^ 


^^ 


468  KANSAS  &EP0BI8. 

as  aforesaid,  the  fidth,  crecKt,  resources,  and  public  property  of  said  city 
of  Wyandotte  are  hereby  pledged. 

This  bond  is  issued  for  the  payment  of  sidewalks  bailt  on  the  north 
side  of  Minnesota  avenue,  between  Fifth  and  Sixth  streets.  In  testimony 
whereof  the  mayor  of  the  city  of  Wyandotte,  by  virtue  of  a  resolution 
of  the  council  of  said  city,  has  hereto  set  his  hand,  and  caused  to  be  affixed 
the  seal  of  said  city,  this  eleventh  day  of  November,  1874. 

[Seal.]  Geobgb  B.  Wood,  Mayor. 

Attest:    William  Albright,  Clerk. 

♦650    *The  total  amount  for  which  judgment  was  prayed  for  by  plain- 
tiff was  1379  on  the  ten  bonds  sued  on.     At  the  July  term,  1878,. 
of  the  district  court  the  plaintiff  Zeitz  had  judgment  against  ^e  defendant. 

F.  B.  Anderson  and  Z>.  B.  Hadley^  for  plaintiff  in  error. 

It  is  claimed  by  the  counsel  for  Zeitz  that  the.  mayor  and  derk  had 
power  to  bind  the  city  generally  in  said  bonds.  But  inasmuch  as  all 
the  power  they  have  is  conferred  by  statute,  and  no  such  power  is  con- 
ferred upon  them,  their  attempt  to  exercise  that  power  is  void.  Tliey 
attempt  to  pledge  the  "faith,  credit,  resources,  and  public  property  of 
the  dty;"  but  this  they  cannot  do  unless  first  clothed  with  power  to  do 
it.  All  powers  not  conferred  upon  them  are  reserved.  National  Bank 
V.  lola,  9  Kan.  *890;  Ranlettv.  Leavenworth,  1  Dill.  263:  Leavenworth 
V.  Norton,  1  Kan.  *432;  Paine  v.  Spratley,  5  Kan.  *526;  Burns  v.  Sprat- 
ley,  Id.  *551;  City  of  Ottawa  v.  Barney,  10  Kan.  *270.  If  it  be  con- 
ceded that  the  city  had  the  power  to  issue  these  bonds,  then,  can  a 
general  judgment  be  rendered  against  the  city  in  the  first  instance?  This 
question  is  decided  in  Yarnold  v.  City  of  Lawrence,  15  Kan.  *126-*133; 
1  Dill.  Mun.  Corp.  c.  14,  §§  402,  491,  note  1;  Hunt  v.  Utica,  18  N.  Y. 
442;  Gumming  v-  Mayor  of  Brooklyn,  11  Paige,  596;  Qrosvenor  v.  City 
of  Buffalo,  Gten.  Term,'December,  1855.  It  is  therefore  submitted  that 
inasmuch  as  the  plaintifiTs  petition  simply  claimed  upon  the  contract 
nominated  in  the  bonds,  attempting  to  '^pledge  the  faith,  credit,  resources, 
and  public  property  of  the  city,"  without  settii^  out  any  negligence  upon 
the  part  of  the  city  in  the  performance  of  any  of  its  duties  relative  to  the 
levying  of  taxes  to  pay  them,  that  therefore  the  petition  set  out  no  cause 
of  action  in  law  against  the  city;  and  hence  the  court  erred  in  oveiroling 
the  defendant's  demurrer. 

Again  it  is  submitted  that  inasmuch  as  defendant  set  out  in  its 
*651  answer  that  it  had  fully  performed  all  obligations  and  *conditions 
required  of  it  by  the  law  of  the  land,  and  that  these  bonds  could 
not  be  a  legal  charge  against  the  city  generally,  but  only  against  the 
block  opposite  to  the  sidewalk  for  which  they  were  issued,  that  such  de- 
fense so  set  out  was  stating  facts  in  the  answer  sufficient  to  constitute  a 
defense  at  law,  and  therefore  the  court  again  erred  in  sustaining  plaintiff's 
demurrer  to  its  answer,  or  in  sustaining  plaintiff's  motion  to  reader  judg- 
ment over  the  answer,  which  is  the  same  thing;  for  either  process  admits 
all  the  &cts  set  out  in  the  answer  to  be  true,  but  claims  that  they  do 
not  constitute  any  defense  under  the  law  of  the  land. 
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J?.  L.  Alden^  iot  defendant  in  error. 

The  Bnbstantial  question  presented  by  the  reoord  in  this  case  is:  Had 
the  defendant  corporation,  plaintiff  in  error,  the  power  to  make  the  con- 
tract declared  npon  in  said  action?  For,  if  it  possessed  this  power,  it 
must  pay  its  obligations  at  maturity,  or  a  judgment  may  be  rightfully 
recovered  against  it  thereon.  The  consideration  of  this  question  involves 
the  construction  of  the  statute  as  to  the  authority  of  cities  of  the  sec- 
ond class  in  relation  to  contracting  for  the  building  of  sidewalks  and 
paying  for  the  same.  It  is  claimed  by  plaintiff  in  error  that  it  did  not 
pcflsess  this  power,  and  that  the  acts  of  its  officers  in  issuing  these  bonds 
were  vUsra  vim,  because  the  statute  provides  that  '^  for  making  and  re> 
pairing  sidewalks,  the  assessments  shall  be  made  on  all  lots  and  pieces  of 
ground  abutting  on  the  improvement,  according  to  the  front  foot  thereof." 
Laws  1878,  c.  65,  §  8.  And  it  appearing  upon  the  &ce  of  these 
bonds  that  they  were  issued  for  the  payment  of  sidewalks  built  in  said 
city,  said  city  could  only  contract  to  levy  the  tax  therefor  against  the 
lotB  abutting  thereon,  and  had  no  authority  to  contract  for  the  payment 
of  the  same,  either  at  the  completion  of  the  same,  or  at  any  definite  time 
in  the  future;  but  when  stich  levy  was  made,  its  authority  ceased,  and 

the  contractor  must  get  his  pay  as  best  he  can. 
^'ftSS  Section  4  of  the  act  relating  to  cities  of  the  second  class  in  *foroe 
at  the  time  of  the  making  of  this  contract  (Laws  1872,  c.  100) 
provides  that  ''each  dty  governed  by  the  provisions  of  this  act  shall  be 
a  body  corporate  and  politic,  and  shall  have  power —  *  *  *  Po/wrth^ 
to  make  all  contracts,  and  do  all  other  acts  in  relation  to  the  property  and 
afihirs  of  the  dty,  necessary  to  the  exercise  of  its  corporate  or  adminis- 
trative powers." 

Section  82  of  the  same  act,  as  amended,  (Laws  1873,  c.  65,)  provides 
that  ^the  cities  comii^  under  the  provisions  of  this  act,  in  their  corporate 
capacities,  are  authorized  and  empowered  to  enact  ordinances  for  the  fol* 
lowing  purposes,  in  addition  to  the  other  powers  granted  by  law  :'((** 
Seoofnd^  to  open  and  improve  streets,  avenues,  and  alleys,  make  sidewalks 
*     *     *    within  the  city." 

That  said  dty  had  the  power  to  contract  for  the  building  of  sidewalks 
under  these  provisions,  is  not  questioned.     Dill.  Mun.  Corp.  §§  371, 
i  372;  Miller  v.  Milwaukee,  14  Wis.  642;  Lawrence  v.  KiUam,  11  Kan. 

'  *499;  Ketchum  v.  Buffalo,  14  N.  Y.  356. 

Is  the  city  restricted  in  its  authority  to  pay  for  these  improvements  to 
a  mere  agreement  to  levy  a  tax  therefor  against  the  abutting  property, 
I  which  shall  be  paid  over  to  the  contractor  when  collected?  or  can  it 

make  a  valid  contract  to.  pay  for  the  same  in  cash  at  the  completion  of 
Boch  improvements?  or  give  its  obligation,  payable  at  such  time  in  the 
future  as,  in  the  ordinary  process  of  tax  collection,  it  could  hope  to  real- 
ize funds  therefor,  as  in  this  case? 

The  charter  nowhere  gives  the  contractor  any  authority  to  collect  these 
taxes,  or  any  lien  upon  the  abutting  property,  for  his  pay,  but  simply 
provides,  for  the  purpose  of  meeting  tlie  vMmaie  liability  therefor,  and 
raising  a  fund  to  rdmburse  said  city  for  the  amount  paid  for  such  im«p 
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provements,  that  ''the  aBsessments  shall  be  made  on  all  lota  and  pieces 
of  ground  abutting  on  the  improvemeot/'  inateed  of  upon  the  general 
property  Within  the  city.  If  it  had  been  the  intention  of  the  legislature 
that  the  contractor  could  only  get  his  pay  for  work  and  labor 
"^658  performed  and  materials  fumiahed  in  '''oonstructing  these  side- 
walks from  the  tax  levied  against  the  abutting  property,  it  would 
certainly  have  made  some  provision  whereby  audi  contractor  would  be 
protected  in  bis  rights  in  relation  thereto,  rither  by  the  issuing  of  certifi- 
cates thereon  to  such  contractor,  with  suitable  provisions  for  the  colieo- 
tion  of  the  same  by  him  or  his  aissigns,  or  that  the  same  should  be  col- 
lected for  the  use  and  benefit  of  such  contractor,  giving  him  a  lien  thereon 
for  the  amount  so  due  him,  or  some  other  adequate  means  of  enforcing 
payment,  and  securing  his  claims  therefor,  none  of  which  is  provided 
for  in  said  act.  It  is  simply  provided  that  the  assessments  shall  be  made 
upon  the  abutting  property,  ^'and  collected  in  like  manner  as  other  taxes 
are  by  law  collectible."  Laws  1872,  c.  100,  §  43.  In  this  respect,  the 
law  governing  cities  of  the  second  class  differs  from  that  governing  cities 
of  the  first  dass,  and  the  rights  and  liabilities  of  said  cities  in  relation 
thereto  must  correspondingly  differ;  and  it  cannot  be  presumed  that 
it  was  intended  that  the  same  mode  of  procedure  should  be  adopted 
under  both  statutes.  This  latter  statute  provides  that  the  assessments 
shall  be  made  against  the  abutting  property,  and  further  provides  that, 
upon  the  completion  of  the  improvement,  certificates  of  the  same  shall 
be  issued  to  the  contractor,  which  certificates  shall  be  the  tax  warrant  of 
the  contractor,  who  may  demand,  receive,  and  collect  the  tax  so  levied 
in  his  own  name;  and  upon  default  of  payment  thereof,  a  sale  and  con- 
veyance of  such  property  shall  be  made  to  the  person  owning  such  cer- 
tificate at  the  time  such  conveyance  is  given;  or  the  parties  entitled  to 
collect  the  same  may  enforce  their  lien  therefor  by  proceedings  in  any 
court  of  competent  jurisdiction.     laws.  1874,  c.  46,  §§  17'-^26. 

The  corporation  being  authorized  in  general  terms  to  build  sidewalks, 
without  specification  of  manner  or  means,  it  neoessarily  follows  that  it 
can  contract  with  some  person  to  furnish  the  material  and  perform  the 
labor  necessary  therefor,  to  be  paid  for  upon  the  completion  of  the  job ;  and 
it  must  also  of  necessity  have  power  to  agree  upon  the  mode,  terms, 
*654  and  time  of  payment,  and  to  give  a  suitable  acknowledgment  *of 
the  indebtedness  by  bond,  note,  or  other  contract.  Ketchum  v. 
Buffalo,  14  N.  Y.  866 ;  Lawrence  v.  Killam,  11  Kan.  *512,  *618;  Curtis 
V.  Leavitt,  15  N.  Y.  9 ;  Smith  v.  Law,  21  N.  Y.  299 ;  Moss  v.  Oakley,  2 
Hill,  265 ;  Kelley  v.  Mayor  of  Brooklyn,  4  Hill,  268 ;  Dill.  Mun.  Corp. 
§  407,  note;  Railroad  Co.  v.  Evansville,  15  Ind.  395.  But  the  statute 
expressly  gives  the  authority  for  the  issuing  of  these  bonds.  Section  35, 
Laws  1872,  c.  100,  provides  for  the  issuing  of  bonds  to  contractors  and 
others  performing  work  or  furnishing  materials  for  making  improvements 
within  the  city.  The  building  of  sidewalks  is  an  improvement  of  a  gen- 
eral nature,  for  the  benefit  of  the  general  public,  and  the  use  and  con- 
venience of  the  whole  city.  That  the  improvements  mentioned  in  said 
section  include  those  chargeable  upon  lootd  or  abutting  property,  is  evi* 
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den/^  by  the  proviso,  '*  when  any  of  said  bonds  are  issued  for  the  purpose 
of  paying  for  improvements  chargeable  to  any  particular  or  local  prop- 
erty, the  taxes  to  pay  the  same  shall  be  levied  only  on  such  property.'' 

Can  it  make  any  difiference  as  to  the  liability  of  the  city  to  pay  its 
obligations  whether  the  revenue  therefor  is  collected  from  a  general  tax 
or  from  local  assessments?  Would  it  be  contended  that  the  city  could 
plead  as  a  defense  to  an  action  upon  a  ten-year  bond,  issued  under  the 
provisions  of  said  section  35,  that  it  had  levied  the  tax  for  the  purpose  of 
pa3ang  said  bond,  but  that  such  tax  had  not  been  collected,  and  there- 
fore it  was  not  liable  on  such  obligation?  It  seems  to  us  that  the  argu- 
ment should  apply  as  well  in  the  one  case  as  in  the  other.  While  the 
law  differs  as  to  the  manner  of  raising  a  revenue  to  meet  its  obligations, 
it  does  not  change  the  character  of  the  contracts ;  and  there  can  be  no 
reason  why  the  one  must  be  paid  at  maturity,  without  r^ard  to  whether 
the  tax  levied  therefor  has  been  collected  or  not,  and  the  other  must 
wait  until  suoh  tax  has  been  collected  before  an  action  can  be  maintained 
thereon. 

In  the  case  of  Yarnold  v.  Lawrence,  15  Kan.  *126,  cited  by 
♦665  counsel  for  plaintiff  in  error,  and  which  they  say  is  *  decisive  of 
this  case,  this  question  was  not  before  the  court ;  neither  is  it  there 
decided  that  a  judgment  could  not  be  obtained  against  the  city  upon  the 
contract  therein  mentioned.  We  submit,  then,  that  the  city  of  Wyan- 
dotte had  the  power  to  contract  for  the  making  of  the  improvements 
mentioned ;  that  authority  to  contract  for  the  making  of  such  improve^ 
ments  necessarily  implies  the  authority  to  pay  for  the  same,  and,  in  the 
absence  of  a  statute  specifying  or  restricting  the  manner  of  such  pay- 
ment, the  authority  to  give  a  suitable  acknowledgment  of  the  debt,  by 
bond,  note,  or  other  contract;  that  the  provision  of  the  statute  requiring 
the  assessment  to  be  made  against  the  abutting  property  relates  to  the 
ultimate  liability  therefor  for  the  purpose  of  raising  a  fund  to  reimburse 
said  city  for  the  amount  paid  for  such  improvements,  and  is  a  question 
entirely  between  the  city  and  the  lot-owner,  and  with  which  the  contractor 
or  his  assigns  have  nothing  to  do,  and  in  which  he  has  no  right  or  interest ; 
that  the  city  is  primarily  liable  for  the  making  of  such  improvements, 
and,  having  executed  its  contract  to  pay  at  a  specified  time,  is  bound  to 
pay  at  such  time,  without  regard  to  the  question  of  the  collection  of  the 
taxes  assessed  for  the  purpose  of  meeting  such  demand. 

We  submit  that  the  demurrer  to  the  petition  of  said  plaintiff,  defendant 
in  error,  was  properly  overruled,  for  the  above  reasons,  and  for  the  fur- 
ther reason  that,  in  any  event,  the  question  that  the  bonds  were  issued 
without  authority  cannot  be  taken  advantage  of  by  demurrer,  but  is  a 
cause  of  defense.  Dill.  Mun.  Corp.  §  411 ;  Leavenworth  Co.  v.  Keller, 
6  Kan.  *610 ;  County  of  Floyd  v.  Day,  19  Ind.  450 ;  Hamilton  v.  New- 
castle &  D.  R.  Co.,  9  Ind.  359. 

Said  dty,  having  authority  to  issue  said  bonds  in  payment  for  such 
improvements,  and  having  executed  its  contract  to  pay  at  a  specified  time, 
18  bound  to  pay  at  such  time,  without  regard  to  the  -question  of  the 
collection  of  the  taxes  assessed  for  the  purpose  of  meeting  such  demand. 
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*656  '*'Vaij5NTine,  J.  This  was  an  action  brouglit  by  Sophia  ZeiU, 
plaintiff  below,  against  the  city  of  Wyandotte,  defendant  below^ 
upon  several  written  obligations  of  said  city,  issued  by  the  proper  officers 
thereof  on  the  eleventh  day  of  Novanbw,  and  on  the  twentieth  day  of 
May,  1875,  respectively,  and  due  January  t  and  February  1,  1876,  re- 
spectively, to  E.  Miller,  or  bearer,  and  J.  F.  Meyer,  or  bearer,  and  duly 
transferred  before  due  to  said  Sophia  Zeitz  for  value,  which  obligations 
were  designated  "special  sidewalk  bonds,"  for  the  payment  of  which 
^^  the  faith  J  credit^  revenue^  and  pvblic  property  of  9add  cUy^  were  therein  spe* 
cially  pledged.  Said  obligations  or  bonds  also  contain  the  following 
clause:  '^This  bond  is  issued  for  the  payment  of  sidewalks  built  on  the 
north  side  of  Minnesota  avenue,  between  Fifth  and  Sixth  streets."  The 
bonds  were  due  long  before  the  commencement  of  this  action,  and  had 
been  duly  presented  for  payment. 

The  petition  contains  all  the  usual  and  necessary  allegations  under  the 
statute.  Code,  §§  118,  123;  Budd  v.  Kramer,  14  Kan.  nOl.  To  this 
petition  said  defendant  interposed  a  demurrer,  on  the  ground  that  the 
petition  did  not  state  &cts  sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was,  at  the  April  term,  1878,  of  said  court  over- 
ruled, and  the  defendant  allowed  to  answer.  Said  defendant  thereupon 
filed  its  answer  to  said  petition,  admitting  that  said  defendant  was  a 
municipal  corporation,  duly  organized  and  doing  business  as  such,  under 
and  by  virtue  of  the  laws  of  the  state  of  Kansas,  admitting  that  said 
bonds  were  executed,  and  denying  all  other  allegations  in  such  peti* 
tion,  and  setting  up  that  said  bonds  were  issued  in  payment  for  certain 
special  improvements,  to-wit,  the  building  of  sidewalks  in  said  city  in 
accordance  with  a  contract  of  said  city  therefor;  that  the  cost  of  such 
improvements  is  chargeable  against  the  abutting  property;  that 
"^657  a  tax  against  '''such  property  had  been  duly  levied  and  certified 
to  the  proper  officer  for  coUection,  for  the  purpose  of  paying  for 
said  improvements;  that  said  taxes  have  never  been  collected,  and  daim- 
ing  that  said  city  is  not  liable  for  the  payment  of  said  bonds  untU  such 
time  as  the  taxes  so  levied  shall  be  collected  and  paid  into  the  dty  treas- 
ury;  and  further,  that  the  acts  of  the  officers  of  said  city  in  issuing  said 
bonds  were  vUra  mres,  in  that  there  was  no  authority  for  said  city  to  oon- 
tract  for  the  payment  of  said  improvements  or  to  issue  said  bonds.  Or, 
to  state  the  new  matter  contained  in  said  answer  in  the  language  of  the 
defendant's  brief,  (the  brief  of  the  city  now  plaintiff  in  error,)  it  is  as 
follows: 

^Fbvtf  that  after  said  sidewalks,  and  hence  local  improvements,  were 
made,  and  said  bonds  issued  in  payment  therefor,  its  council,  Septem- 
ber 5,  1875,  levied  a  special  tax  upon  the  lots  abutting  upon  said  local 
improvement,  and  duly  published  the.  same  in  a  city  paper;  second^  that 
on  the  fourteenth  of  September,  1876 ,  the  dty  clerk  of  Wyandotte 
city  certified  said  levy  of  taxes  up  to  the  county  derk  of  Wyandotte 
coimty;  thirds  that  on  the  fifteenth  day  of  September^  1875,  the  said 
county  clerk  placed  said  levy  upon  the  tax-rolLs  of  said  county  for  col- 
lection, as  required  by  law;  fourth^  defendant  averred  that  it  had  per* 
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formed  all  acts  required  by  law  for  it  to  perform,  in  order  to  collect  the 
tax  from  said  lots  for  payment  of  said  bonds;  fifthy  denies  that  it  has 
ever  refused  to  pay  any  creditor  when  money  was  in  the  treasury  for 
such  payment,  but  has  always  paid  out  all  money  to  the  party  entitled 
to  it  on  demand;  sixth,  that  while  the  mayor  and  derk,  by  the  terms  of 
said  bonds,  undertook  to  bind  the  entire  property  of  the  city  for  their 
payment,  yet  they  had  no  l^ral  or  constitutional  power  so  to  do;  seventh^ 
that  plaintiff  was  not  entitled  to  a  general  judgment  against  the  city, 
but  must  look  to  the  lots  abutting  on  the  sidewalk  made  and  constructed; 
eighth^  that  the  special  tax,  levied  upon  said  local  lots  for  said  improve- 
ment, had  not  been  collected  at  the  commencement  of  this  action  and 
the  filing  of  the  answer." 

No  reply  was  filed  to  said  answer,  but  on  the  seventeenth  day  of 
"^658  *May ,  1878,  plaintiff  filed  a  motion  for  judgment  over  the  answer, 
on  the  ground  that  the  &cts  set  up  on  said  answer  did  not  raise 
any  issue  in  said  action,  or  constitute  in  law  any  defense  thereto;  which 
motion  was,  by  the  consideration  of  said  court,  at  the  July  term,  1878, 
sustained,  and  judgment  rendered  for  said  plaintiff  for  the  amount  due 
on  said  bonds.  No  motion  for  a  new  trial,  or  to  vacate  said  judgment, 
was  made  or  presented  to  the  court  below. 

The  plaintiff  in  error  complains  that  the  court  erred  in  overruling  the 
demurrer  to  the  petition  of  said  plaintiff,  and  in  sustaining  its  motion  for 
judgment  over  its  said  answer. 

The  substantial  question  presented  by  the  record  in  this  case  is :  Had 
the  defendant  corporation,  plaintiff  in  error,  the  power  to  make  the  con- 
tract declared  upon  in  said  action?  For,  if  it  possessed  this  power,  it 
must  pay  its  obligations  at  maturity,  or  a  judgment  may  be  rightfully 
recovered  against  it  thereon. 

The  consideration  of  this  question  involves  the  construction  of  the 
statutes  as  to  the  authority  of  cities  of  the  second  class,  in  relation  to  con- 
tracting for  the  building  of  sidewalks  and  paying  for  the  same.     It  is 
claimed  by  plaintiff  in  error  that  it  did  not  possess  this  power,  and  that 
the  acts  of  its  officers  in  issuing  these  bonds  were  vUra  mres,  because  the 
statute  provides  that,  ''for  making  and  repairing  sidewalks,  the  assess- 
ments shall  be  made  on  all  lots  and  pieces  of  ground  abutting  on  the  im- 
provement, according  to  the  front  foot  thereof."    Laws  1873,  p.  128,  c. 
65,  §  3 ;  amended  §  32.    And  it  appearing  upon  the  face  of  these  bonds 
that  they  were  issued  for  the  payment  of  sidewalks  built  in  said  city, 
said  city  could  only  contract  to  levy  the  tax  therefor  against  the  lots 
abutting  thereon,  and  had  no  authority  to  contract  for  the  payment  of 
the  same,  either  at  the  completion  of  the  same,  or  at  any  definite  time  in 
the  future;  but  when  such  levj"  was  made,  its  authority  ceased,  and  the 
contractor  must  get  his  pay  as  best  he  can. 

Section  4  of  the  act  relating  to  cities  of  the  second  class,  in  force 
^669    at  the  time  of  the  making  of  this  contract,  (Laws  *1872,  c.  100, 
pp.  192,  198,)  provides  "that  "each  city  governed  by  the  pro- 
visions of  this  act  shall  be  a  body  corporate  and  politic,  and  shall  have 
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power,  *  *  *  fourth^  to  make  all  contracts,  and  do  all  other  acts  in 
relation  to  the  property  and  affiurs  of  the  city,  necessary  to  the  exercise 
of  its  corporate  or  administrative  powers." 

Section  32  of  the  same  act,  as  amended,  (Laws  1873,  p.  128,  c.  65,) 
provides  that  'Hhe  cities  coming  under  the  provisions  of  this  act,  in  their 
corporate  capacities,  are  authorized  and  empowered  to  enact  ordinances 
for  the  following  purposes,  in  addition  to  the  other  powers  granted  by 
law :  ♦  «  ♦  Second^  to  open  and  improve  streets,  avenues,  and  alleys, 
make  sidewalks  *  *  *  within  the  city."  That  said  city  had  the 
power  to  contract  for  the  building  of  sidewalks,  under  these  provisions, 
is  not  questioned.  Dill.  Mun.  Corp.  §§  371,  372;  Miller  v.  Milwaukee, 
14  Wis.  642;  Lawrence  v.  Killam,  11  Kan.  *499;  Ketchum  v.  Buflalo, 
14  N.  Y.  356. 

Is  the  city  restricted  in  its  authority  to  pay  for  these  improvements  to 
a  mere  agreement  to  levy  a  tax  therefor  against  the  abutting  property, 
which  shall  be  paid  over  to  the  contractor  when  collected?  or  can  it  make 
a  valid  contract  to  pay  for  the  same,  in  cash,  at  the  completion  of  such 
improvements?  or  give  its  obligation,  payable  at  such  time  in  the  fntare 
as,  in  the  ordinary  process  of  tax  collection,  it  could  hope  to  realize  funds 
therefor,  as  in  this  case? 

The  charter  nowhere  gives  the  contractor  any  authority  to  coUect  these 
taxes,  or  any  lien  upon  the  abutting  property,  for  his  pay,  but  simply 
provides,  for  the  purpose  of  meeting  the  ulUmaie  liability  therefor,  and 
raising  a  fund  to  reimburse  said  city  for  the  amount  paid  for  such  im- 
provements, that  '^the  assessments  shall  be  made  on  all  lots  and  pieces 
of  ground  abutting  on  the  improvement,"  instead  of  upon  the  general 
property  within  the  city.  If  it  had  been  the  intention  of  the  legislature 
that  the  contractor  could  only  get  his  pay  for  work  and  labor  performed 
and  materials  famished  in  constructing  these  sidewalks  from  the 
*660  tax  levied  against  the  *abutting  property,  it  would«certainly  have 
made  some  provision  whereby  such  contractor  would  be  protected 
in  his  rights  in  relation  thereto,  either  by  the  issuing  of  certificates  there- 
on to  such  contractor,  with  suitable  provisions  for  the  collection  of  the 
same  by  him  or  his  assigns,  or  that  the  same  should  be  collected  for  the 
use  and  benefit  of  such  contractor,  giving  him  a  lien  thereon  for  the 
amount  so  due  him,  or  some  other  adequate  means  of  enforcing  pay- 
ment and  securing  his  claims  therefor, — ^none  of  which  is  provided  for 
in  said  act.  It  is  simply  provided  that  the  asisessments  shall  be  made 
upon  the  abutting  property  certified  to  the  county  derk  of  the  proper 
county,  ,to  be  placed  on  the  tax-roll  for  collection,  subject  to  the  same 
penalties,  and  collected  in  like  manner,  as  other  taxes  are  by  law  col* 
lectible.  Laws  1872,  c.  100,  p.  205,  §  43.  In  this  respect,  the  law  gov- 
erning cities  of  the  second  class  difi^ers  from  that  governing  cities  of  the 
first  class,  and  the  rights  and  liabilities  of  said  cities  in  relation  thereto 
must  correspondingly  differ;  and  it  cannot  be  presumed  that  it  was  in- 
tended that  the  same  mode  of  procedure  should  be  adopted  under  both 
statutes.  For  the  laws  relating  to  cities  of  the  first  dass,  see  Laws  1874, 
pp.  64-67,  §§  17-25. 
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The  corporation  being  anthoriaed  in  general  terms  to  build  sidewalks, 
without  specification  of  manner  or  means,  it  necessarily  follows  that  it 
can  contract  with  some  person  to  famish  the  material  and  perform  the 
labor  necessary  therefor,  to  be  paid  for  upon  the  completion  of  the  job; 
and  must  also  of  necessity  have  power  to  c^ree  upon  the  mode,  terms, 
and  time  of  payment,  and  to  give  a  suitable  acknowledgment  of  the  in- 
debtedness, by  bond,  note,  or  other  contract.  Ketchum  v.  Bufblo,  14 
N.  Y.  366;  Lawrence  v.  Killam,  11  Kan.  *512,  *618;  Curtis  v.  Leavitt, 
15  N.  Y.  9;  Smith  v.  Taw,  21  N.  Y.  299;  Moss  v.  Oakley,  2  Hill,  265; 
Kelley  v.  Mayor  of  Brooklyn,  4  Hill,  26?;  Dill.  Mun.  CJorp.  §  407,  note 
2;  Railroad  Co.  v.  Evansville,  15  Ind.  395.  But  the  statute  expressly 
gives  the  authority  for  the  issuing  of  these  bonds.  Section  85, 
*661  Laws  1872,  p.  202,  *c.  100,  provides  for  the  issuing  of  bonds  to 
contractors  and  others  performing  work  or  famishing  materials 
for  making  improvements  within  the  city.  The  building  of  sidewalks 
is  an  improvement  of  a  general  nature,  for  the  benefit  of  the  general  pub- 
lic, and  the  use  and  convenience  of  the  whole  dty.  That  the  improve- 
ments mentioned  in  said  section  include  those  cha^eable  upon  local  or 
abutting  property,  is  evident  by  the  proviso,  'When  any  of  said  bonds 
are  issued  for  the  purpose  of  paying  for  improvements,  chargeable  to 
any  particular  or  local  property,  the  taxes  to  pay  the  same  shall  be  levied 
only  on  such  property." 

Can  it  make  any  difference  as  to  the  liability  of  the  city  to  pay  its  ob- 
ligations whether  the  revenue  therefor  is  collected  firom  a  general  tax  or 
fiK)m  local  assessments?  Would  it  be  contended  that  the  city  could 
plead  as  a  defense  to  an  action  upon  a  ten-year  bond,  issued  under  the 
provisions  of  said  section  35,  that  it  had  levied  the  tax  for  the  purpose  of 
paying  said  bond,  but  that  such  tax  had  not  been  collected,  and  there- 
fore it  was  not  liable  on  such  obligation?  It  seems  to  us  that  the  argu- 
ment should  apply  as  well  in  the  one  case  as  in  the  other.  While  the 
law  differs  as  to  the  manner  of  raising  a  revenue  to  meet  its  obligations, 
it  does  not  change  the  character  of  tiie  contracts;  and  there  can  be  no 
reaaon  why  the  one  must  be  paid  at  maturity,  without  r^ard  to  whether 
the  tax  levied  therefor  'has  been  collected  or  not,  and  the  other  must 
wait  until  such  tax  has  been  collected  before  an  action  can  be  maintained 
thereon.  In  the  case  of  Yarnold  v.  Lawrence,  15  Kan.  '*'126,  cited  by 
oounsd  for  plaintiff  in  error,  this  question  was  not  before  the  court;  nei- 
ther is  it  there  decided  that  a  judgment  could  not  be  obtained  against 
the  city  upon  the  contract  therein  mentioned. 

We  think  that  the  city  of  Wyandotte  had  the  power  to  contract  for 
the  making  of  the  improvements  mentioned;  that  authority  to  contract 
for  the  making  of  such  improvements  necessarily  implies  the  authority 
to  pay  for  the  same,  and,  in  the  absence  of  a  statute  specifying'or  restrict- 
ing the  manner  of  such  payment,  the  authority  to  give  a  suitable 
*662  acfadowl^edgment  of  the  debt,  by  bond,  note,  or  other  contract; 
that  the  provisions  of  the  statute  requiring  the  assessment  to  be 
made  against  the  abutting  property,  relates  to  the  ultimate  liability 
therefor,  for  the  purpose  of  raising  a  fund  to  reimburse  said  city  for  the 


!*^, 


476  KAHBAB  BSPOBTS. 

amount  paid  for  anoh  impiovemeiitB,  and  is  a  question  entirely  betvreen 
the  city  and  the  lot-owner,  and  with  which  the  contractor  or  his  assigns 
have  nothing  to  do,  and  in  which  he  has  no  right  or  interest;  that  the 
city  is  primarily  liable  for  the  making  of  snch  improvem^its,  (Leaven- 
worth V.  Mills,  6  Kan.  *298,)  and,  having  executed  its  contract  to  pay  at 
a  specified  time,  is  bound  to  pay  at  such  time,  without  r^;ard  to  the 
question  of  the  collection  of  the  taxes  assessed  for  the  purpose  of  meet- 
ing such  demand.  Said  city,  having  authority  to  issue  said  bonds  in 
payment  for  such  improvements,  and  having  executed  its  contract  to  pay 
at  a  specified  time,  is  bound  to  pay  at  such  time,  without  regard  to  the 
question  of  the  collection  of  the  taxes  assessed  for  the  purpose  of  meet- 
ing such  demand. 

The  court  below  did  not  err  in  overruling  the  defendant's  demurrer  to 
the  plaintijBPs  petition,  nor  in  sustaining  the  plain tiflPs  demurrer  to  the 
defendant's  answer,  nor  in  rendering  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  amount  of  said  bonds;  therefore  the 
judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 


*663    *JosiAH  HiNTON  V.  The  Morris  Countt  Co-OFSBiLTiVB  SociETy. 

January  Term»  1879. 

Contract:  Oonstruotion :  Loan.  H.  loaned  a  corporation,  duly  organized 
under  the  laws  (rf  this  state,  two  hundred  dollars,  and  received  iSom  its 
authorized  agent  the  following  receipt  and  agreement: 

'^Council  Grotb,  Kansas,  May  17, 1876. 

"  Josiah  Hinton  has  this  day  paid  Into  the  Grange  Agency  the  snm  of 
two  hundred  doUajv,  to  be  used  as  conditional  stock,  with  the  agreement, 
by  the  directors  of  the  association,  that  while  it  is  used  it  shall  have  the 
same  advantages  as  other  stock,  but  that  said  Hinton  can  draw  out  said 
money  at  any  time  by  giving  thirty  days'  notice  to  the  agent,  in  writing. 

"J.  P.  Stovbr,  President.  James  Coffin,  Agent." 

ffeld^  that  H.,  after  giving  the  notice  required  in  said  receiptt  was  enti- 
tled to  a  return  from  the  corporation  of  the  money  so  loaned* 

The  case  is  stated  in  the  opinion. 

Error  iix)m  Morris  district  court. 

Bradley  &  Nicholson^  for  plaintiff  in  error. 

The  most  material  error  committed  by  the  district  court  was  the  in- 
struction given  by  the  court  to  the  jury  "to  find  for  the  defendant." 
This  was  something  the  court  had  no  right  to  do.  Section  5  of  the  bill 
of  rights  of  the  constitution  of  Kansas  provides  that  "the  right  of  trial 
by  jury  shall  be  inviolate.''  Section  266  of  chapter  80,  Gen.  St.  1868, 
provides  that  "issues  of  fact  arising  in  actions  for  the  recovery  of  money, 
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or  of  specific  real  or  personal  property,  shall  be  tried  by  a  jury ,  unless  a 
jury  trial  is  waived  or  a  reference  be  ordered."  If  the  court  can  instruct 
tbe  jury  in  a  case  like  the  one  at  bar  to  find  for  one  of  the  parties,  when 
the  action  is  for  the  recovery  of  money,  and  there  is  a  plain  question  of 
&ct  for  the  jury  to  pass  upon,  then  the  right  of  trial  by  jury  is 
*664     not  inviolate,  and  the  section  in  the  bill  of  rights  *and  the  sec- 
tion in  the  statute  to  which  we  have  referred  are  nullities .    Against 
the  action  of  the  court  in  instructing  the  jury  to  find  for  the  defendant, 
counsel  cited:    Craft  v.  State,  8  Kan.  *450;  Shed  v.  Augustine,  14  Kan. 
*282;  Palmer  v.  Meiners,  17  Kan.  478;  Newnam  v.  Cincinnati,  18  Ohio, 
323;  Ash  v.  Marlow,  20  Ohio,  119;  Blake  v.  Davis,  Id.  281;  Bobbins 
T.  State,  8  Ohio,  181;  Sedg.  St.  <&  Const.  Law,  546. 
JoknMon  &  Malay ^  for  defendant  in  error. 

The  proposition  upon  which  counsel  seem  to  rest  their  greatest  hopes 
for  reversal  is  that  the  district  court  erred  in  instructing  the  jury  to 
find  for  the  defendant.     Only  questions  of  fiict  are  submitted  to  the  jury 
under  the  laws  of  this  state.     With  matters  of  law  they  have  nothing  to 
<lo;  this  is  the  province  of  the  trial  judge  alone.     If,  then,  in  the  course 
of  a  jury  trial,  there  is  no  disputed  question  of  fBud  for  the  jury  to  pass 
upon,  it  is  not  only  right,  but  it  is  the  imperative  duty  of  the  trial  judge 
to  instruct  the  jury  to  find  for  either  party  with  whom,  in  his  judgment, 
the  evidence  is..    In  this  case  there  was  a  written  agreement,  which  the 
oonrt  considered  the  only  evidence  of  what  the  contract  was,  and  put 
his  own  interpretation  upon  it  by  instructing  the  jury  to  find  for  the  de- 
fendant.    There  was  nothing  for  the  jury  to  pass  upon.     The  construc- 
tion of  the  contract  was  a  matter  of  law  for  the  court.     2  Pars.  Cont. 
492,  and  note.     It  has  always  been  held  that  the  construction  of  a 
written  contract  is  for  the  court;  and  where  the  instrument  contains  no 
words  requiring  interpretation,  courts  will  not  leave  the  question  of  the 
intention  of  the  parties  to  a  jury.     Bailroad  v.  Felt,  62  N.  H.  379. 
The  .case  of  Palmer  v.  Meiners,  17  Kan.  478,  cited  by  plaintiffs  counsel, 
is  not  in  point.     In  that  case  there  was  a  conflict  of  evidence  as  to  the 
ownership  of  certain  personal  property.     There  was  a  disputed  question 
of  fact  to  be  passed  upon  by  the  jury,  and  this  court  very  properly  sus- 
tained the  court  below  in  refusing  to  charge  the  jury  to  find 
"^665     *for  the  defendant.     This  court  has  frequentiy  decided,  but  more 
recentiy  in  the  case  of  Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17  Kan. 
172,  that  the  functions  of  the  trial  judge  and  jury  are  widely  dissimilar; 
that  the  one  has  the  same  opportunities  as  tibe  jury  for  forming  a  just 
.-estimate  of  the  credence  to  be  placed  in  the  various  witnesses,  and  if  it 
appears  to  him  that  the  jury  have  found  against  the  weight  of  evidence, 
it  is  his  imperative  duty  to  set  the  verdict  aside.     By  parity  of  reason- 
ixif^f  then,  it  follows  that,  if  the  trial  judge  is  convinced  that  the  verdict 
should  be  for  the  defendant,  it  is  his  duty  to  so  instruct  the  jury;  for  it 
would  be  folly  to  say  that  he  has  power  to  set  aside  a  verdict  rendered 
against  his  better  judgment,  but  caimot  instruct  them  to  find  in  accord- 
ance with  the  law,  under  evidence  as  he  understands  it.     We  daim  it  to 
he  a  correct  rule  of  law,  in  determining  whether  an  instruction  to  find 


^ 


wl^ 


478  KANSilS   BEPORTB. 

I 

for  the  defendant  is  properly  given  by  the  court,  that  the  plaintiff  is  en- 
titled to  have  everything  r^arded  as  established  by  the  testimony  which 
the  evidence  tended  to  prove,  on  which  hi^  right  to  recover  depends. 
Stone  V.  Chicago  <fe  N.  W.  R.  Co.,  West.  Jur.  (Iowa,)  November,  1877, 
p.  655. 

HoRTON,  G.  J.  This  action  was  tried  in  the  district  court  of  Morris 
county,  at  the  April  term,  1877,  on  appeal  from  a  justice  of  the  peace  of 
that  county.  The  plaintiff  in  error  complained  that  the  defendant  in 
error,  a  corporation  duly  incorporated  under  the  laws  of  the  state,  was 
indebted  to  him  in  the  sum  of  $200,  for  that  much  money  had  and  re- 
ceived by  the  defendant  from  the  plaintiff  which  was  loaned  by  plaintiff 
to  defendant,  at  defendant's  special  instance  and  request.  After  both 
parties  had  offered  their  evidence  and  rested,  the  court  instructed  the 
jury  to  find  for  the  defendant,  which  was  duly  excepted  to.  The  jury 
having  found  for  the  defendant,  in  accordance  with  the  instruction  of  the 
court,  and  judgment  having  been  rendered  thereon,  the  plaintiff 
^666  has  ^brought  the  case  here  tor  review.  At  the  time  that  the  cor- 
poration received  the  money,  the  following  receipt  or  contract  was 
executed  to  plaintiff  by  a  duly-authorized  agent  of  the  defendant,  under 
its  instructionB,  and  on  its  behalf: 

"Council  Grove,  Kansas,  May  17,  1876. 

"  Josiah  Hinton  has  this  day  paid  into  the  Grange  Agency  the  sum  of 
$200,  to  be  used  as  conditional  stock,  with  the  agreement  by  the  direct- 
ors of  the  association  that  while  it  is  used  it  shall  have  the  same  advan- 
tages as  other  stock,  but  that  said  Hinton  can  draw  out  said  money  at 
any  time  by  giving  thirty  days'  notice  to  the  agent,  in  writing. 

"J.  P.  Stover,  President.  James  Coffin,  Agent." 

It  was  proved  that,  more  than  thirty  days  before  the  action  was  com- 
menced, Uie  plaintiff  notified  the  agent  of  the  defendant  in  writing  that 
he  wanted  his  money,  and  demanded  it  back.  Under  these  circumstances 
the  ruling  of  the  district  oourt  was  erroneous,  and  the  judgment  must  be 
reversed. 

The  court  seems  to  have  construed  the  receipt  accepted  by  Hinton  to 
mean  that  the  money  therein  named  was  capital  stock,  the  same  as  other 
stock,  and  that  the  lender  had  no  right  to  withdraw  his  money,  notwith- 
standing the  agreement  that  the  corporation  was  to  pay  it  back  on  notice 
being  given,  as  required  by  the  terms  of  the  receipt.  Such  a  construc- 
tion was  unwarranted.  The  receipt  plainly  states  that  the  plaintiff  could 
draw  out  his  money  at  any  time  by  giving  thirty  days'  notice  to  the  agent, 
in  writing;  and,  when  he  complied  with  the  terms  of  such  receipt,  be 
was  clearly  entitled  to  his  money.  On  the  refusal  to  permit  him  to  with- 
draw the  same,  his  cause  of  action  accrued,  and  under  the  proof  it  is  evi- 
dent that  be  should  have  recovered.  The  jury  was  misdirected,  to  the 
prejudice  of  the  plaintiff's  rights.  Whether  tlie  plaintiff  is  liable  to  cred- 
itors of  the  corporation  on  the  ground  that  he  is  the  holder  of  conditional 
stock,  and  whether  creditors  could  have  restrained  the  payment  of  this 
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money  to  the  plaintiff  until  their  claims,  if  there  were  i^ny,  had  been 
first  satisfied,  we  need  not  now  determine,,  as  these  questions  are 
*667     not  In  the  case.    This  action  is  between  the  plaintiff  and  the  *cor- 
poration  alone.    It  does  not  appear  that  the  corporation  is  insolv- 
ent, nor  that  any  valid  defense  was  interposed  to  the  claim  saed  on. 
The  judgment  will  be  reversed,  and  new  trial  granted. 
(All  the  justices  concurring.) 


S.  D.  Cady  v.  R.  W.  Bard  and  others,  Ex'rs,  etc. 

January  Term,  1879. 

Bzecutora  and  Administrators:  Foreign:  Action  against:  Attach- 
ment. Under  section  203,  p.  472,  Gen.  St.,  a  foreign  executor  or  ad- 
ministrator may  be  saed  in  an  action  on  a  contract  for  the  recovery  of 
money,  and  service  obtained  by  attachment  and  pablication.  [Denny  v. 
Faulkner,  22  Kan.  96;  Dunlap  v.  McFarland,  25  Kan.  490.] 

Error  from  Linn  district  court. 
The  case  is  stated  in  the  opinion. 
JcmM  D.  Snoddyj  for  plaintifi*  in  error. 
Biddle  &  Bluej  for  defendants  in  error. 

Brewer,  J.  Plaintiff  commenced  an  action  in  the  district  court  of 
linn  county  against  the  defendants,  who  are  executors,  etc.,  of  G.  W. 
Bard,  deceased,  appointed  such  in  another  state,  and,  being  non-residents, 
service  was  sought  by  attachment  and  publication.  The  petition  for  the 
recovery  of  money  counted  on  a  contract  alleged  to  have  been 
*668  made  by  "''defendants  in  the  foreclosure  of  a  mortgage  on  real  es- 
tate in  this  state.  A  motion  to  set  aside  the  service  was  made  by 
the  defendants,  appearing  solely  for  the  motion,  on  the  ground  that  the 
court  could  not  obtain  jurisdiction  of  the  defendants  by  attachment  and 
publication.  This  motion  was  sustained,  and  this  ruling  is  the  error 
complained  of.     We  think  the  court  erred. 

Whatever  might  be  the  rule  independent  of  statute,  section  203  of 
chapter  37,  Gen.  St.  p.  472,  provides  that  ^'an  executor  or  administrator, 
duly  appointed  in  any  other  state  or  country,  may  sue  or  be  sued  in  any 
court  in  this  state,  in  his  capacity  of  executor  or  administrator,  in  like  man- 
ner, and  under  like  restrictions,  as  a  non-resident  may  sue  or  be  sued." 
No;,  a  non-resident  may  be  aned  in  an  action  on  a  <^ntiact  for  the  re- 
covery  of  money,  and  service  may  be  obtained  by  attachment  ar  1  pub- 
lication. In  ^'like  manner"  may  a  foreign  executor  or  administrator  be 
sued.  That  a  state  has  jurisdiction  over  all  property  within  its  territorial 
limits,  and  may  subject  it  to  the  process  of  its  courts,  will  not  be  doubted. 
Whether  a  judgment  rendered  upon  a  service  by  attachment  and  publi-: 
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cation  has  aQy  eztraterritorial  force,  or  binds  anything  other  than  the 
specific  property  attached,  we  need  not  inquire.  It  is  enough  for  the 
purposes  of  this  case  to  hold  that  jurisdiction  may  be  acquired,  so  far  as 
may  be  necessary,  to  cut  off  all  interest  of  the  non-resident  defendant  m 
the  property  attached.  Jurisdiction  to  any  extent  required  the  overml* 
ing  of  the  motion  to  set  aside  the  service. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case  re- 
manded, with  instructions  to  overrule  the  motion  to  set  aside  the  serv* 
ice. 

(All  the  justices  concurring.) 


^669    *Chablbb  B.  Smith,  Adm'r,  etc.,  v.  Comhissionsbs  or  Shaw- 
nee Go. 

January  Term,  1879. 

Counties :  Liability :  Township  Trustee.  A  small-pox  epidemic  having 
broken  out  in  a  township,  the  township  trustee  employed  W.,  a  practic- 
ing physician,  and  tlie  proprietor  of  a  store,  to  attend  the  sic^,  and  sup- 
ply them  with  necessaries.  W.,  under  such  employment,  rendered  the 
services,  and  furnished  the  supplies.  The  persons  so  relieved  were  resi- 
dents of  the  township,  and  the  county  was  at  the  time  keeping  and  main- 
taining a  poor-house.  Heldt  that  the  county  was  not  liable  for  sacb 
services  and  supplies,  and  that  the  trustee  had  no  power  to  bind  the 
county  by  such  contract;  such  power  resides  alone  in  the  commission- 
era.! 

Error  from  Shawnee  district  court. 

Action  brought  by  Caleb  D.  Ward  against  the  board  of  commissioners  of 
Shawnee  county,  for  the  sum  of  $1,158.56,  on  account  of  medical  services^ 
medicines,  clothing,  provisions,  groceries,  dry  goods,  and  other  necessary 
merchandise,  by  plaintiff  provided  and  furnished  for  the  temporary  re- 
lief of  certain  paupers  in  Silver  Lake  township,  Shawnee  county.  Trial 
at  the  December  term,  1874,  of  the  district  court,  and  judgment  for  the 
defendants.  Charles  B.  Smith,  administrator  of  the  estate  of  Ward^ 
brings  the  case  here  for  review. 

Oiuhrie  <k  Brown  and  RomngUm  &  Smithy  for  plaintiff  in  error. 

A.  H.  Vancey  Co.  Atty.,  for  defendants  in  error. 

>  A  township  trustee  has  the  power  to  bind  a  county  having  no  poor-hooae  U> 
pay  for  medical  services  furnished  to  a  poor  person  who  is  a  resident  of  the  coonnr 
and  township,  and  who  is  temporarily  a  pauper.  Clay  Co..  v.  Renn^r,  87  Kan.  m. 
Liability  as  between  two  counties  determmea.  Smith  Co,  v.  Osborne  Co.,  29  Ead. 
72.  In  cases  where  there  is  a  county  asylum,  see  Marshall  Co.  v.  McLeod,  84  Kan. 
810;  8.  C.  8  Pac.  Rep.  890. 
Where  the  physician  employed  by  the  county  refuses  to  attend  a  sick  or  in- 
ured  poor  person,  the  township  trustee  may  employ  another.  Washburn  ▼• 
~  nnty  of  Shelby,  (Ind.)  8  N.  £.  Rep.  767. 
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Brswisr,  J.  This  case  involves  a  oonBtraction  of  chapter  79  of  the 
General  Statutes,  entitled  ''An  act  for  the  relief  of  the  poor."  The  facts 
are  that,  in  1872,  the  small-pox  broke  out  in  epidemic  form  in  Silver 
Lake  township,  in  Shawnee  county,  and  the  township  trustee  employed 
the  plaintiff's  intestate,  who  was  a  practicing  physician  and  the  keeper 

of  a  country  store,  to  attend  upon  the  sick  and  supply  them  with 
*670    necessaries  out  of  his  store.     For  the  services  and  supplies  *thu8 

rendered  and  furnished,  he  presented  a  bill  against  the  county, 
which  was  disaUowed  by  the  commissioners;  and  thereupon  he  brought 
this  action  to  recover  for  them.  The  district  court  decided  in  favor  of 
the  county,  and  that  judgment  is  now  brought  to  this  court  for  review. 
The  simple  question  is  as  to  the  power  of  tiie  trustee  to  bind  the  county 
by  such  a  contract ;  for  of  the  existence  of  the  disease,  and  the  perform- 
ance of  the  plaintiff's  intestate,  there  is  no  dispute.  The  plaintiff's  coun* 
sel  have  furnished  us  with  an  elaborate  brief,  with  decisions  from  the 
courts  of  other  states  in  exposition  of  their  poor-laws,  yet,  after  all,  it  is 
simply  a  question  of  statutory  construction ;  for,  in  the  absence  of  legis- 
lative authority,  it  will  not  be  contended  that  the  coimty  can  be  made 
liable  for  such  expenses.  The  &ct  that  the  township  trustee  is  ex  officio  an 
overseer  of  the  poor  in  his  township,  does  not  vest  in  him  unlimited  dis- 
cretion and  authority,  for  he  is  only  authorized  to  discharge  such  duties 
as  '^may  be  prescribed  by  law."  Gen.  St.  c.  79,  §  1.  An  examination 
of  the  statute  discloses  that  the  powers  of  such  trustee  vary,  as  the  county 
has  or  has  not  a  county  poor-house.  It  is  not  expressly  found  as  a  fact 
that  Shawnee  county  has  a  poor-house,  though  it  would  seem  that  such 
is  the  fact  from  incidental  references  thereto  in  the  testimony.  But  it  is 
immaterial  that  there  is  no  finding  of  &ct  thereon ;  for  whoever  would 
found  a  liability  against  the  county  upon  the  contract  of  the  township 
trustee,  because  of  the  non-existence  of  a  county  poor-house,  must  him- 
self affirmatively  establish  the  iact  of  such  non-existence.  We  must  treat 
the  case,  therefore,  as  one  involviog  the  powers  of  a  township  trustee  in 
a  county  in  which  there  is  a  regularly-established  poor-house. 

Now,  section  7,  upon  which  counsel  place  much  stress,  by  its  terms, 
applies  only  to  ^^such  counties  as  have  in  them  no  common  poor-house," 
and  the  power  of  a  trustee  to  contract  for  either  the  permanent  or  tempo- 
rary keeping  of  the  poor,  exists  alone  in  such  counties.  No  fair  con- 
struction of  the  section,  either  in  letter  or  spirit,  can  extend  the  power 

of  the  trustee  either  as  respects  the  permanent  or  temporary  keep- 
*671    ing  of  the  ^poor,  to  those  counties  which  have  and  maintain  a 

common  poor-house.  Passing  by  this  section,  we  find  elsewhere 
in  the  act  that  the  trustee  has  power  to  determine  who  are  paupers,  iviih 
a  Itgal  Mtdevnent  in  the  iownMp;  and,  upcm  such  determination,  have  such 
paupers  removed  to  the  county  poor-house,  to  be  there  supported  at  the 
expense  of  the  county.  Sections  10  and  80.  The  township  trustee 
has  also  the  power,  in  case  any  person,  not  an  inhabitant  of  hie  towntkip^ 
18  lying  sick  or  in  distress,  without  friends  or  money,  to  grant  temporary 
relief.  Section  24.  Such  relief  may  be,  if  deemed  best,  by  removal  to  the 
coimty  poor-house.    Section  18.    Where  there  is  a  doubt  as  to  the  place 
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of  legal  settlement,  the  relief  is  to  be  as  in  oth0r  cases.  Secti(nl2.  These, 
with  the  exception  of  certain  powers  as  to  the  children  of  paupexs,  and 
examination  into  the  care  actually  given  to  the  poor  by  those  in  chaige, 
which  it  is  unnecessary  to  mention,  are  all  the  powers  conferred  upcn 
the  trustee.  His  powers  are,  in  brief,  to  furnish  temporary  relief  to 
pauper  strangers,  and  to  determine  who  are  resident  paupers,  and  have 
them  removed  to  the  county  poor-house.  In  other  words,  so  fiir  as  res- 
ident paupers  are  concerned,  his  power  is  limited  to  furnishing  them  a 
home  in  the  county  pQor-house. 

It  is  not  claimed  Uiat  the  parties  assisted  in  this  case  were  other  than 
residents,  so  that  the  limit  of  the  trustee's  powers  was  to  furnish  them  a 
home  in  the  poor-house.  He  was  not  authorized  to  grant  temporary  re- 
lief;  and,  of  course,  any  contract  therefor  was  n6t  binding  upon  the 
county.  It  may  be  said  that  such  construction  leaves  a  large  number  of 
deserving  cases,  such  as  those  disclosed  in  the  present  suit,  without  any 
means  of  providing  succor.  Even  if  this  were  strictly  true,  it  would  not 
furnish  reason  for  the  courts  to  legislate  liability  upon  the  public,  and 
such  succor  would  have  to  rest  upon  appeals  to  private  charity.  But 
it  is  not  strictly  true;  for  by  section  8  the  county  commissioners  may,  in 
their  discretion,  extend  relief  to  the  poor  outside  of  the  county  poor* 
house.  But  that  is  a  power  vested  in  them  alone,  and  no  other  ofScer 
can  act  for  them;  or,  in  his  discretion,  create  a  liability  for  such 
*672  relief  against  the  county.  *We  see  nothing  in  the  findings  upon 
which  to  base  any  estoppel  on  the  county.  While  we  are  com- 
pdled  to  affirm  this  judgment,  and  deny  the  existence  of  any  legal  lia- 
bility upon  the  county,  we  cannot  forbear  the  remark  that  the  cinmm- 
stances  were  apparently  such  as  ought,  in  the  first  instance,  to  have 
called  for  some  provision  by  the  county  commissioners,  and  that  an  en- 
lighten*ed  liberality,  as  well  as  a  cautious  prudence,  would  justify  the 
commissioners  in  making  a  reasonable  appropriation  for  the  services  and 
I  supplies,  although  rendered  and  furnished  without  thdr  previous  sano- 

tion  and  direction. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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M.  A.  Mabtin  v.  John  Borqman  and  others. 

January  Term,  1879. 

• 

!•  Bond :  Jnstloes  of  the  Peace :  Liability.  Under  the  terms  of  section 
174,  c.  81,  Gen.  St  812,  the  obligors  upon  the  official  bond  of  a  justice 
of  the  peace,  written  in  the  form  provided  by  section  19,  c.  110,  Gen.  St. 
1085,  are  liable  for  any  neglect  of  duty  or  any  illegal  proceedings  on  the 
part  of  a  special  constable  appointed  by  the  Justice  giving  such  under- 
taking. 

S.  Oonstltatioii :  Statute  Valid.  Section  174,  c  81,  Gen.  St.  812,  is  not 
in  conflict  with  section  16,  fvrt.  2,  at  the  state  constitution.^ 

Error  from  Washington  district  court. 

Action  brought  by  Martin  against  John  Borgman,  a  justice  of  the 
peace,  and  B.  H.  Prall  and  Henry  Hellman,  the  sureties  on  his  official 
bond,  for  the  alleged  illegal  proceedings  of  a  special  constable  appointed 
by  said  jnstice.  At  the  April  term,  1877,  of  the  district  court,  the  de- 
fendants demurred  to  plaintiff's  petition,  which  demurrer  was  sustained, 

and  Martin  brings  the  ruling  here  for  review. 
*678    *J.  W.  Rector  and  A.  E.  Parks,  for  plaintiff  in  error. 

The  only  points  urged  by  the  defendants,  are:  First,  that  the 
breach  assigned  is  broader  than  the  condition  of  the  bond;  and,  second, 
that  if  the  first  point  be  not  well  taken,  in  view  of  section  174  of  chap- 
ter 81  of  General  Statutes,  then  that  said  section  174  is  unconstitutional, 
as  embracing  a  subject  not  clearly  expressed  in  the  title  of  the  bill. 

The  statute  prescribes  the  form  and  condition  of  a  justice's  bond,  (sec- 
tion 19,  c.  110,  Gen.  St.,)  and  the  bond  in  question  conforms  to  the 
statute.  Said  sections  19  and  174  were  passed  in  1858,  and  have  been 
in  force  in  the  same  connection,  and  under  the  same  titles,  ever  since. 
Said  section  174,  c.  81,  determines  the  nature  and  extent  of  the  bond, 
and  makes  the  parties  liable  on  it  for  illegal  acts  of  special  constables. 
We  need  not  cite  authorities  in  support  of  the  proposition  that  the  law 
in  force  when  the  contract  is  made,  and  pertaining  to  the  subject-mat- 
ter thereof,  is  necessarily  referred  to,  and  forms  a  part  of,  the  contract, 
and  fixes  the  rights  and  obligations  growing  out  of  it.  Therefore*,  if 
said  section  174  is  valid,  then  when  said  parties  executed  said  bond  they 
thereby  bound  themselves  to  answer  for  the  ill^al  acts  of  any  special 
constable  appointed  by  said  justice  as  positively  and  completely  as  if  the 
letter  of  the  bond  had  contained  an  express  condition  to  that  effect. 
Hence  the  rule  and  authorities  cited  by  defendants  to  the  effect  that 
sureties  are  bound  only  by  what  is  nominated  in  the  bond,  and  that  the 
law  will  not  make  for  parties  a  contract  other  than  that  which  they  have 
made  for  themselves,  can  have  no  application  to  cases  like  this,  where 
the  law  fixes  the  form  of  the  bond,  and  the  prescribed  form  is  followedi 

>8ee  Eureka  v.  Davlto,  ante,  *678,  and  note. 
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and  where  there  is  a  defining  or  construing  siatata  fixing  the  extent  and 
effect  of  the  bond. 

The  second  question  is  whether  said  section  174  of  chapter  81  of  the 
General  Statutes  is  in  conflict  with  section  16  of  article  2  of  the  state 
constitution.     This  section  174  is  found  in  article  14  of  chapter  81  of 

the  General  Statutes  of  1868,  which  article  relates  to  constables. 
*674    Constables  are  officers  in  justices'  courts  who  execute  their  *pra- 

cessy  and  hence  said  chapter  may  properly  embrace  said  article  re- 
lating to  constables;  and,  if  so,  then  said  article  may  embrace  anything 
properly  pertaining  to  the  powers  and  duties  of  constables.  Section  172 
of  said  article  provides  for  the  appointment  and  qualification  of  special 
constables.  Section  178  defines  their  powers  to  be  the  same  aa  other  con- 
stables. Then  follows  section  174,  which  says  who  shall  be  liable  for 
the  illegal  acts  of  special  constables.  A  regular  constable  is  a  township 
officer,  and  hence  we  look  for  his  liability  to  the  act  on  townships  and 
township  officers,  which  creates  his  office.  But  not  so  as  to  a  special 
constable.  He  is  not  a  township  officer.  He  is  the  mere  creature  of  an 
emergency  which  may  arise  in  the  course  of  civil  proceedings  before  jus- 
tices; namely,  the  disability  of  the  regular  constable.  Hence  said  Code 
of  Civil  Procedure  before  justices  is  the  only  proper  and  appropriate  place 
for  provisions  as  to  the  appointment,  qualification,  powers,  and  liability 
of  special  constables.  When  we  find  the  only  law  which  relates  to  their 
creation,  qualification,  powers,  and  duties ;  and  the  only  part  of  the  statute 
which  could  properly  refer  to  them  at  all,  we  then  naturally  Ipok  in  the 
same  connection  for  some  further  provision  as  to  accountability  for  their 
acts.  It  is  proper  to  incorporate  in  an  act  all  provisions  essential  to  cany 
out  the  object  of  the  act,  and  to  provide  for  any  contingency  that  may 
arise  by  reason  of  the  new  state  of  affairs  produced  by  the  act  itself. 
People  v.  Mahaney,  13  Mich.  481 ;  State  v.  County  Judge,  2  Iowa,  280; 
State  V.  Squires,  26  Iowa,  340.  And  all  of  said  provisions  as  to  special 
constables  are  such. 

It  cannot  be  said  that  section  174  is  foreign  to  the  general  subject  of  the 
act;  that  said  provisions  are  incongruous,  and  that  there  is  no  connection 
or  relation  between  them;  but  the  reverse  is  true.  The  constitution  does 
not  mean  that  the  title  shall  contain  a  digest  or  abstract  of  the  act,  or 
that  each  thought  or  step  towards  the  accomplishment  of  an  end  or  object 
should  be  embodied  in  a  separate  act.  The  unity  of  object  is  to  be  looked 
for  in  the  ultimate  end,  and  not  in  the  details  or  steps  leading  to  that 

end.    State  v.  County  Judge,  supra, 
*676    *r.  J".  Humes  J  for  defendants  in  error. 

The  demurrer  to  the  petition  of  plaintiff  was  properly  sustained; 
and  especially  so  as  to  Prall  and  Hdlman,  the  sureties  on  the  bond. 
They  are  mere  sureties,  and  as  such  may  demand  to  be  brought  strictly 
within  the  terms  of  the  obligation,  before  they  are  charged.  This  ac- 
tion was  against  them  as  sureties,  and  a  recovery  can  therefore  only  be 
had  against  them  strictly  upon  the  contract  into  which,  as  such  sureties, 
they  had  so  entered.  The  sureties  upon  the  bond  of  a  justice  of  the 
peace,  being  in  no  wise  liable  for  the  Ul^^  acts  of  a  constable  or  other 
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ministerial  officer,  ought  not  in  equity,  and  cannot  in  law,  be  held  for 
the  ill^al  acts  of  the  special  constable  appointed  by  the  justice  of  the 
peace,  except  by  force  of  the  obligation,  as  clearly  expres6e4  by  the 
terms  of  their  bond.  Bank  of  Steubenville  v.  Leavitt,  5  Ohio,  207;  7 
Ohio,  673;  State  v.  Medary,  17  Ohio,  664;  McGovney  v.  State,  20 
Ohio^  93;  Hal]  v.  Williamson,  9  Ohio  St.  21.  There  is  no  ambiguity 
or  uncertainty  about  the  obligation  of  the  sureties  of  Borgman.  The 
true  meaning  of  the  parties  is  expressed  in  their  bond,  and  their  liabil- 
ity cannot  be  extended  by  implication  or  otherwise.  McGovney  v*  State, 
20  Ohio,  97. 

It  is  claimed  that  section  174,  o.  81,  Gen.  St.,  being  in  force  at  the 
time  of  the  execution  of  the  bond,  it  entered  into,  and  became  a  part  of, 
the  sureties'  undertaking;  and,  in  addition  tp  their  ^press  agreement  to 
become  responsible  for  the  money  that  should  come  into  the  justice's 
hands,  they  impliedly  agreed  to  vouch  for  his  good  judgment  in  the  ap- 
pointment of  special  constables.  Such  a  construction,  it  seems,  cannot 
be  sustained,  in  view  of  the  unbroken  current  of  authorities.  But  in  the 
event  that  the  court  should  take  a  different  view  of  the  law,  we  submit 
that  said  section  174,  c.  81,  is  void,  it  being  in  direct  conflict  with  sec- 
tion 16,  art.  2,  of  the  state  constitution.  The  act  in  which  said  sec- 
tion appears  is  "An  act  regulating  the  jurisdiction  and  procedure  before 
justices  of  the  peace  in  civil  cases,"  and  the  question  is  whether  said 

section  174,  or  either  of  the  two  preceding  sections,  is  clearly  ex- 
*676     pressed  in  the  title  of  said  act.    Who  would  naturally  look  *under 

the  tide  of  such  an  act  to  find  the  obligation  of  the  sureties  upon 
the  bond  of  a  justice  of  the  peace  enlarged  upon  to  the  extent  claimed 
by  plaintiff  in  error?  And  what  surety  upon  the  bond  of  a  justice  of 
the  peace  would  expect  to  find  a  provision  of  law  extending  his  liabil- 
ity for  the  ill^al  acts  of  a  cvnstable,  and  to  find  that  he  had  entered 
into  an  obligation  so  ^itirely  different  from  what  the  plain  words  of  his 
bond  import? 

The  sureties  upon  the  bond  of  a  justice  know  that  he  is  a  township 
officer,  know  that  from  the  very  nature  of  his  office  he  receives  an  1  dis- 
burses money.  They  turn  to  chapter  110,  Gten.  St.  1868,  "An  act  re- 
lating to  townships  and  township  ofScers,"  and  find  the  condition  of  his 
bond  to  be,  "that  he  pay  on  demand,  to  each  and  every  person  who  may 
be  entitled  .thereto,  all  such  sums  of  money  as  he  may  become  liable  to 
pay,  on  account  of  any  moneys  which  may  come  into  his  hands  by  vir- 
tue of  his  of^ce. "  They  turn  to  section  3  of  the  same  act,  and  find  that 
the  election  of  a  constable  is  provided  for.  They  turn  to  section  18, 
which  requires  that  he  give  bond  for  the  due,  honest,  and  faithful  per- 
formance of  the  duties  oif  his  ofOlcQ,  etc.  They  turn  to  article  9  of  the 
same  act,  and  find  that  section  38  makes  hun  the  ministerial  ofScer  of 
the  justice's  court;  authorizes  him  to  execute  the  civil  and  criminal  pro- 
cees  of  said  court  throughout  the  country,  and  to  appoint  a  deputy. 
Section  40  requires  him  to  perform  any  and  all  acta  pertaining  to  the 
office  of  constable.  They  satisfy  themsdves  that  the  justice  of  the  peace 
is  in  no  way  responsible  for  the  acts  of  this  ofiicer;  and  they  justly  con- 
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dude  that  they  are  not  bound  beyond  the  exact  words  of  their  under- 
taking, and  that  the  same  is  sufficiently  broad  and  comprehensive  of 
itself  to  cover  all  their  liability. 

The  legislature,  in  section  172  of  said  chapter  81,  attempted  to  vest  in 
the  justice  of  the  peace  the  authority  and  power,  either  in  civil  or  crim- 
inal cases,  (in  certain  contingencies,)  to  appoint  special  constables;  and 
we  submit  as  a  fair  test,  whether  any  one  would  reasonably  expect  to  find 
the  subject  of  appointing  special  constables  in  criminal  actions 
*677  under  the  title  of  such  *an  act.  Section  178  clothes  him  with 
the  powers  and  authority  of  a  full-fledged  constable,  and  gives 
him  the  same  fees.  Section  174  completes  the  link  by  making  the  jus- 
tice and  his  sureties  responsible  for  his  acts,  without  regard  to  whether 
they  have  agreed  to  or  not.  These  three  sections  stand  isolated  and 
alone  as  article  14  of  said  chapter,  together  with  a  few  sections  borrowed 
from  article  9,  c.  110,  and  re-enacted  verbatim.  The  legislature,  it  seems, 
has  decided  that  the  subject  of  sections  175,  176,  177,  181,  and  182  of 
said  article  14,  c.  81,  properly  belonged  under  the  title  of  "An  act  in 
relation  to  townships  and  township  officers."  See  sections  88,  39,  40, 
42,  and  44,  art.  9,  c.  110.  The  subject  of  said  sections  it  seems  is  not 
clearly  expressed  in  the  title  of  said  act,  but  clearly  not  expressed.  If 
this  be  true,  said  sections  should  be  held  unconstitutional  and  void. 
Swayze  v.  Britton,  17  Kan.  627. 

HoRTON,  0.  J.  The  plaintiff  in  error  brought  her  action  i^nst  the 
said  John  Borgman,  a  justicb  of  the  peace,  and  the  other  defendants, 
the  sureties  on  his  official  bohd,  for  alleged  illegal  proceedings  of  a  spe- 
cial constable  appointed  by  said  justice.  The  defendants  in  error  de- 
murred to  the  petition,  which  demurrer  was  sustained,  and  plaintiff  in 
error  excepted,  and  brings  the  ruling  here  for  review. 

It  is  claimed  by  counsel  that  as  the  bond  is  conditioned  that  the  obli- 
gors only  "agree  to  pay,  on  demand,  to  each  and  every  person  who  may 
be  entitled  thereto,  all  such  sums  of  money  as  the  said  justice  may  be- 
come liable  to  pay,  on  account  of  any  moneys  which  may  come  into  his 
hands  by  virtue  of  his  office,"  that  no  action  can  be  maintained  thereon 
for  the  wrongful  acts  of  a  special  constable;  and  especially  that  the  sure- 
ties are  not  liable  beyond  the  letter  thereof. 

Section  19,  c.  110,  Gen.  St.  1085,  prescribes  the  form  and  condition 

of  a  justice's  bond,  and  the  bond  in  question  conforms  to  that 

*678     statute.     Section  174,  c.  81,  Gen.  St.  812,  provides:    *«Sach 

justice  shall  stand  as  surety,  and  shall  be  in  that  character  liable, 

he  and  his  sureties,  for  any  neglect  of  duty  or  any  Olegal  proceedings  on 

the  part  of  such  constable  so  by  him  appointed." 

These  acts  in  pari  materiay  and  relating  to  the  same  subject,  are  to  be 
taken  together.  To  properly  construe  them,  we  must  ascertain  and 
carry  into  effect  the  intention  of  the  legislature.  It  was  certainly  the 
purpose  of  the  law-makers  that,  having  provided  for  the  appointment  of 
special  constables  by  justices  of  the  peace,  the  justice  making  such  ap- 
pointment, and  his  sureties,  should  be  liable  for  his  neglect  of  duty  and 
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illegal  proceedings.  Had  the  provisions  of  section  174  been  inserted  in 
the  undertaking  at  its  e^e^tion,  it  would  be  readily  conoeded  that  the 
justice  and  his  sureties  would  be  liable.  As  both  of  these  acts  were  in 
force  at  its  execution,  and  as  the  obligors  were  bound  to  know  the  law, 
they  signed  the  undertaking  with  the  knowledge  that  they  were  bound 
not  only  by  the  written  words  of  the  instrument,  but  also  by  the  terms 
of  section  174,  to  which  the  bond  was  extended.  It  is  the  same  as  if 
the  words  of  section  174  were  written  therein  before  the  signing.  In 
other  words,  the  law  interpolated  in  the  bond  the  terms  of  said  section 
174;  and  when  the  defendants  in  error  executed  the  bond,  they  thereby 
bound  themselves  to  answer  for  the  illegal  acts  of  any  special  constable 
appointed  by  the  justices,  as  completely  as  if  the  letter  of  the  bond  had 
contained  an  express  condition  to  that  effect. 

Counsel  further  contends  that  section  174  is  void,  on  the  ground  that 
the  subject  of  appointing  special  constables,  and  making  the  justice  and 
his  sureties  responsible  for  their  acts,  are  not  properly  connected  with 
the  subject  expressed  in  the  titie  of  chapter  81.  We  think  otherwise. 
The  titie  of  the  act  is  very  comprehensive,  and  the  subject  of  all  its  sec- 
tions is  included  in  the  titie:  ''An  act  regulating  the  jurisdiction  and 
procedure  before  justices  of  the  peace  in  civil  cases." 

The  judgment  of  the  district  court  therefore  must  be  reversed,  and 
the  cause  remanded,  with  instructions  to  overrule  the  demurxar  of  defend- 
ants in  error. 

(All  the  justices  concurring.) 


^79  *H.  M.  Maybbb&t  v.  A.  Sivar. 

January  Term,  1879. 

At  the  September  term,  1877,  of  the  Bourbon  district  court,  Sivey  bad 
judgment  against  Mi^beny  for  $300  damages,  and  for  costs,  in  an  action 
for  personal  iigQries.  New  trial  denied,  and  Mayberry  brings  the  case 
here  on  error* 

JSm  &  8aUe6  and  MeOomoi  &  McKeighanf  for  plaintiff  in  error. 

C  O.  Htnckf  for  defendant  in  error. 

Pbb  Cubiam.  The  above  case  is  aflCbmed,  upon  the  authority  of  May- 
berry  V.  SivqTf  18  Kan.  291,  and  Trembly  v.  State,  20  Kan.  116. 


^ 
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PsncB  OuppBMGSR  V.  Htram  0«  HAflinrat* 

January  Term,  1879. 

At  the  April  term,  1878,  of  the  Nemaha  district  court,  ffiutingft 
had  judgment  against  Clippengef ,  who  brings  the  case  hers  far  review. 
Joseph  Sharpe^  for  pliuntiff  in  error. 
Sbnorn  Oom/oeU^  for  defendant  in  error. 

0 

Per  Cubiax.  Prior  decisions  of  this  court  dispose  of  ervetry  substan- 
tial question  in  this  case,  as  follows:  Turner  v.  Hale,  8  Kan.  *88,  on 
the  question  whether  the  findings  are  supported  by  Uie  evidence;  Ha> 
shall  V.  Sbibley,  11  Kan.  *114,  on  the  admissibilityof  the  record  of  the 
deed,  Scoffins  v.  Grandstaff,  12  Kan.  *467  and  *471|  on  the  oharactor 
of  the  deed  and  covenants. 

The  judgment  will  be  aflirmed. 


♦680  ♦State  of  Ejlnsas  v.  P.  C.  M(<Jillvbay. 

January  Term,  1879* 

The  district  court  of  Brown  county  a&med  the  judgment  of  a  justice 
of  the  peace  taxing  the  costs  in  a  certain  criminal  case  against  the  pins- 
ecuting  witness,  McGillvray,  who  appeals  to  this  court. 

James  Falloon^  for  appiellant,  McOilivray. 

0.  E.  Berry ^  Co.  Atty.,  for  the  State. 

•  I' 

> 

Per  Curiam.  This  case  is  affirmed,  on  authority  of  Shields  v.  Com- 
missioners of  Shawnee  Co.,  6  Kan.  *689. 

The  doubt  expressed  by  Mr.  Justice  Vaurtihb,  in  the  case  of  State 
T.  Reisnef,  20  Kan.  548,  is  disapproved. 


'I 
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Adams  Bzfrbbs  Co.  v.  B.  P.  McDonald. 

January  Term,  1879. 

Landlord  and  Tenant:  Tenant  firom  Tear  to  Year.  A  tenant  under 
a  lease  for  one  year,  who  holds  over  and  continues  to  oocupy  the  premises 
after  the  expiration  of  his  term,  with  the  assent  of  the  landlord,  becomes 
a  tenant  from  year  to  year.^    Gen.  St.  c.  55,  p.  589,  §  2. 

Error  firom  Bourbon  district  court. 

Action  brought  by  B.  P.  McDonald,  defendant  in  error,  against  the 
Adams  Express  Company,  the  plaintiff  in  error,  to  recover  rent  for  cer- 
tain premises  from  June  1,  1877,  to  February  1,  1878,  at  the  rate  of 
1500  per  annum,  payable  monthly.  It  was  predicated  upon  a  written 
lease  between  the  parties,  by  the  terms  whereof  the  express  company 
leased  of  McDonald  the  premises  for  the  term  of  one  year  from  February 
1,  1876,  at  the  stipulated  sum  above  stated,  and  upon  the  action 
*681  of  the  company  in  continuing  the  occupation  of  *the  premises 
after  February  1, 1877,  for  the  additional  period  of  four  months. 
On  May  4,  1877,  the  company  gave  McDonald  a  written  notice  that  it 
would  leave  the  premises  within  thirty  days;  and  on  June  1st  there- 
after«  the  company  vacated  the  premises,  and  quit  paying  rent.  The 
case  was  tried  by  the  court  at  the  May  term,  1878.  A  jury  was  waived 
by  the  parties,  and  a  general  finding  was  made  for  McDonald.  Judg- 
ment was  rendered  in  his  behalf  for  $331.20,  and  all  costs,  and  the  ex- 
press company  brings  the  case  here  on  error. 

C  O.  f\rench  and  Blair  &  Perry  ^  for  plaintiff  in  error, 

HvteU  A  McGlevertu^  for  defendant  in  error. 

HoBTON,  C.  J.  The  testimony  of  McDonald  clearly  shows  that  he  did 
not  make  any  new  contract  with  the  lessee  prior  to  or  after  February  1, 
1877;  nor  can  we  say,  upon  the  evidence,  as  against  the  general  finding 
of  the  court,  that  he  did  or  said  anything  to  induce  the  company  to  re- 
main in  possession  of  the  premises  after  February  1, 1877,  upon  the  be- 
lief that  he  would  make  the  property  more  suitable  for  their  business, 
or  that  the  company  held  over  by  reason  of  his  acts  and  words,  without 
reference  to  the  original  contract.  The  evidence  is  somewhat  conflict- 
ingy  but  with  us  the  finding  of  the  court  is  oondusive  upon  all  dibputed 
and  doubtful  questions  of  fact. 

Section  2,  Gen.  St.  639,  provides  that  ''when  premises  are  let  for  one 
or  more  years,  and  the  tenant,  with  the  assent  of  the  landlord,  continues 
to  occupy  the  premises  after  the  expiration  of  the  term,  such  tenant  shall 

1 A  tenant  from  year  to  year,  holding  over  with  the  assent  of  his  landlord,  con- 
tinuee  to  hold  as  a  tenant  from  year  to  year.  Brown  v.  Esyser,  (Wis.)  18  N.  W. 
Rep.  fiS8;  so.  too,  in  the  case  of  a  farming  lease  on  shares,  Yates  y..  Eioney,  (Neb.) 
27  K.  W.  Rep.  X62,  A  tenancy  at  will  may  be  changed  into  a  tenancy  from  year 
to  year  by  payment  and  acceptance  of  rent  annoally.  or  other  circnmstanoea  in- 
dicating  that  intention,  Dumn  v.  Rothermel,  (Pa.)  S  Atl.  Rep.  8(X).  < 
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be  deemed  to  be  a  tenant  from  year  to  year."    In  this  case,  the  premises 
were  let  for  one  year.     Under  the  finduig  of  the  ooort,  we  must  oondude 
that  the  tenant,  with  the  assent  of  the  landlord,  continued  to  occupy 
the  premises  after  the  expiration  of  the  term  of  the  lease;  and,  therefore, 
that  such  tenant  was  rightly  deemed  to  be  a  tenant  from  year  to 
*682     year,  and  liable  for  the  *rent  from  February  1,  1877,  to  Febru- 
ary 1,  1878,  less  what  the  lessor  had  received. 
The  judgment  of  the  district  court  must  be  affirmed. 
(All  the  justices  concurring.) 


J.  W.  WiNKFiEU)  9.  G.  L.  Bbinehan  and  another. 

January  Term,  1879. 

Trusts:  Equity.  Where  one  party  lias  acquired  the  legal  title  to  real  estate 
to  which  another  has  a  better  right,  a  court  of  equity  will  coDTert  him, 
or  any  purchaser  from  him  with  notice,  into  a  trustee  of  the  true  owner, 
and  compel  him  to  convey  the  legal  title;  and  held^  that  the  petitioD 
herein  states  a  cause  of  action  within  this  rule. 

Error  from  Barton  district  court. 

Action  brought  by  J.  W.  Winkfield  agidx^st  O.  L.  Brinkman  and  Alice 
P.  Brinkman  to  enforce  a  trust.  At  the  September  term,  1878,  of  the 
district  court,  the  defendants'  general  demurrer  to  the  petition  was  sus- 
tained, of  which  ruling  Winkfield  complainSi  and  brings  the  case  here* 

Clayton  <k  (Xayton^  for  plaintiff  in  error. 

A.  A.  Hvrd^  for  defendants  in  error. 

*         «  , 

Brewer,  J.  This  was  an  action  to  enforce  a  trust.  A  demurrer  to 
the  petition  was  sustained,  and  this  is  the  ruling  complained  of.  The 
doctrine  declared  in  Stark  v.  Starrs,  6  WaU.^  419,  'Hhat,  where  one  party 
has  acquired  the  legal  title  to  property  to  whidi  another  has  a  better 
right,  a  court  of  equity  will  convert  him  into-  a  trustee  of  the  true  owner, 
and  compel  him  to  convey  the  legal  title,"  and  approved  by 
*'683  ""this  court  in  Moody  v.  Arthur,  16  Kan.  428,  is  not  questioned 
by  either  party;  but  the  contention  of  counsel  for  defoidants  in 
error  is  that  the  allegations  of  the  petition  do  not  bring  the  oaae  within 
that  rule. 

The  substance  of  plaintiflPs  daim  is  that  he  was  a  partner  with  one  D.  R. 
Smith,  doing  business  in,  and  an  occupant  of,  the  town-site  of  Great  Bend, 
at  the  time  the  same  was  entered  for  the  benefit  of  the  occupants;  that 
the  title  to  the  lots  belonging  to  them  as  occupants  was  convttyed  to 
Smith  alone,  l^ld  by  him  to  defendants,  who  purchased  with  knowledge 
of  plaintiff's  rights.  The  specific  objections  are  that  the  petition  counts 
really  upon  a  written  contract  between  the  Qreat  Bend  Town  Company 
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and  fhe  occupants  of  the  town-site,  and  seeks  to  base  an  express  trust 
thereon;  that  there  is  no  direct  allegation  that  the  town-site  was  ever 
public  lands,  and  entered  for  the  benefit  of  the  occupants;  and  that  there 
is  no  averment  that  plaintiff  was  an  occupant  at  the  tiine  of  any  such 
entry. 

So  far  as  the  first  objection  is  concerned,  we  do  not  agree  with  cotinsel 
in  his  view  of  the  petition.  The  pleader  is  not  counting  upon  the  con«- 
tract  as  the  basis  of  an  express  trust,  but  alleges  that  as  a  fact  showing 
in  what  manner  the  interests  of  the  various  occupants  of  the  town^-site 
were  ascertained  and  adjusted.  The  act  of  congress  provides  that  the 
entry  shall  be  made  ''in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,"  and  leaves  the  execution  of  the  trust  to  the  state.  ^  If, 
after  the  entry,  all  the  parties  in  interest  agree  upon  the  apportionmenti 
such  agreement  wiU  be  binding,  although  the  apportionment  is  to  be 
made  in  a  manner  and  by  agencies  and  ofGlcers  different  from  those  pro- 
vided for  in  the  state  statutes.  Indeed,  the  state  statute  seems  a  little 
Uind  or  deficient  as  to  what  is  the  proper  manner  and  machinery  in  case 
the  entry  is  made  by  the  corporate  authorities.  Allen  v.  Houston^  21 
Kan.  194.  This  contract,  made  between  the  actual  occupants  and  the 
town  company,  provided  for  the  apportionment,  as  well  as  other  mat* 
ters,  and  the  pleader  states  it,  and  the  result  of  the  apportion- 
^84  ment,  so  as  to  show  *the  equi^  of  the  occupants,  as  well  as  the 
l^al  title  to  the  specific  lots. 

This  contract,  which  is  made  a  part  of  the  petition,  is  signed  by  de- 
fendant G.  L.  Brinkman,  as  well  as  by  the  firm  of  Smith  &  Winkfield; 
and  construing  the  admissions  and  statements  of  this  contract  in  connec- 
tion with  the  averments  of  the  petition,  (Budd  v.  Kramer,  14  Elan.  '^'lOl,) 
we  think  the  other  objections  must  also  be  overruled.  We  agree  with 
the  counsel  for  the  defendants  in  error  that  the  petition  lacks  that  which 
it  ought  to  have, — direct,  definite,  and  affirmative  allegations  in  respect 
to  the  matters  suggested  in  these  objections;  but  the  defect  is  rather  a 
want  of  definiteness  and  precision  than  a  total  failure  respecting  them, 
and  is  to  be  cured  by  motion  rather  than  by  demurrer.  It  alleges  the 
partnership, — a  partnership  existing  before,  after,  and  on  the  day  which, 
by  the  recitals  in  the  contract,  was  ^e  day  on  which  the  entry  was  made, 
— the  ownership  of  the  improvements  on  certain  named  lots,  and  that 
by  virtue  of  sudi  ownership  they  became  and  were  entitled  to  participate 
equally  in  the  benefits  of  the  contract  heretofore  mentioned,  and  the 
firna  name  is  signed  to  the  contract.  Of  course,  it  will  not  be  ques- 
tioned but  that  U  equitably  they,  as  occupants,  were  jointly  entitled  to 
certain  lots,  and  the  legal  title  was  conveyed  to  either  without  the  knowl- 
edge or  consent  of  the  other,  he  held  the  legal  tide  to  the  undivided  half 
in  trust  for  such  other,  and  such  trust  could  be  enforced  against  him,  or 
any  one  taking  the  titie  from  him  with  notice. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with  instruc- 
tions to  overrule  the  demurrer. 

(All  the  justices  concurring.) 


^ 
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"^685  *Statb  of  Kansas  «.  Robebt  L.  Sdocoiou 

January  Term,  1879. 

Miinlolpal  Oorporatioiui :  Drain*Shop  Act.  Oities  of  the  third  dan  baT6 
the  power  to  issue  licenses  to  dram-shop  keepers  for  the  sale  of  intoxica^ 
ing  liquors  for  a  period  of  less  than  one-fourth  of  a  year,  which  lioenses 
may  be  made  to  expire  on  or  at  any  time  prior  to  the  first  day  of  Maj 
next  after  the  same  are  issued. 

Appeal  from  Neosho  district  court. 

At  the  Aprii  term,  1878|  of  the  district  court,  Simmons  was  tried  and 
found  guilty  of  an  allied  violation  of  the  dram-shop  act,  and  sentaiced 
to  pay  a  fine  of  $20  and  the  costs  of  the  prosecution* 

Hutchings  &  Dmisony  for  appellant* 

21  F.  Roger y  for  appellee.^ 

Valentine,  J.  This  was  a  criminal  prosecution  for  an  alleged  violation 
of  the  dram-shop  act.  Gen.  St.  899.  That  the  defendant  sold  intoxi- 
eating  liquors  in  the  .city  of  Chanute,  a  city  of  the  third  dass,  is  ad- 
mitted ;  but,  on  the  other  hand,  it  is  also  admitted  ttiat  he  sold  said 
liquors  under  a  license  issued  by  Said  city.  The  only  question  is  there- 
fore whether  said  license  is  valid  or  not.  That  cities  of  the  third  dass 
have  power  to  issue  licenses  tb  sell  intoxicating  liquors  has  already  been 
settled  affirmatively  by  the  decisions  of  this  court.  State  v.  Pittman,  10 
Ean.  '('593,  *597 ;  Salina  v.  Seitz,  16  Kan.  143,  146,  and  cases  there 
cited ;  State  v.  Young,  17  Kan.  414.  Therefore  the  only  question  now 
to  be  considered  is  whether  said  license  was  issued  properly  and  r^i;ularly 
or  not.  It  was  issued  to  be  in  force  from  May  10,  1878,  to  August  1, 
1878,  and  the  sum  paid  therefor  was  $56.95.  The  prosecution  daime 
that  this  license  was  and  is  void  (1)  because  it  was  not  issued 
*686  to  be  in  force  up  to  May  1, 1879 ;  (2)  because  the  *  amount  paid 
therefor  was  not  suffici^t  to  keep  tiie  license  in  force  up  to  May 
1,  1879 ;  (3)  because  the  amount  paid  therefor  was  not  the  amount  re* 
quired  by  the  city  ordinance  for  even  one-fourth  of  a  year. 

The  same  statute  which  authorizes  cities  of  the  third  class  to  issue 
licenses  for  taverns,  dram-shops,  saloons,  and  to  liquor-sellers,  also  au- 
thorizes such  cities  to  issue  licenses  for  almost  all  other  kinds  of  business 
carried  on  in  cities,  including  that  of  auctioneers,  and  induding  some 
kinds  of  business  whiich  are  seldom  carried  on  continuously,  but  only 
for  a  few  days  at  a  time.  See  section  48,  Third-dass  City  Act,  (Laws 
1872,  p.  234,  §  2.) 

Section  49  of  said  act  (Laws  1871,  pp.  180,  181)  provides  that  "all 
license  taxes  shall  be  regulated  by  ordinance,  and,  except  for  shows, 
theaters,  and  other  exhibitions,  shall  expire  on  the  first  day  of  May  next 
after  the  same  are  issued,  and  shall  be  at  such  rate  per  year  as  shiEdl  be 
just  and  reasonable.  No  license  shall  be  issued  until  tiie  amount  pre- 
scribed therefor  shall  be  paid  to  the  Qi\^  treasurer.'' 
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The  ordioanoe  of  the  dty,  under  which  the  present  lioenee  was  iseaed, 
provides  that,  ^  for  every  lioenee  to  a  dram-ehop  keeper  there  shall  be 
levied  a  tax,  payable  quarterly  in  advance,  of  two  hundred  and  fifty 
dollars  for  every  period  of  twelve  months.'' 

This  court  has  already  in  effect  decided  that  an  auctioneer's  license 
need  not  be  continuoady  in  force  for  a  year,  or  until  the  first  day  of  the 
next  May  succeeding  its  issuance,  nor  even  for  a  quarter  of  a  year,  but 
that  it  may  be  issued  for  a  less  time,  the  applicant  paying  therefor  five 
dollars  per  day.  Fretwell  v,  Troy,  18  Kan.  271.  And  this  decision  is 
equally  as  applicable  to  licenses  issued  to  dram-shop  keepers  as  to  licenses 
issued  to  auctioneers. 

The  license  in  the  present  case  was  not  to  run  beyond  *Hhe  first  day 
of  May  next  after  it  was  issued;"  the  amount  chai^ged  therefor  was  at  the 
**rate  per  year"  of  $250,  which  amount  is  presumptively  ''just  and  rea- 
sonable;" the  amount  was  paid  in  advance;  and  lUl  was  paid  that 
^87  was  due  for  the  first  quar*ter.  It  will  be  noticed  that  ten  days  of 
the  first  quarter  had  already  elapsed  when  this  license  was  issued ; 
and  the  defendant,  therefore,  paid  for  only  the  remaining  portion  of  the 
quarter. 

Cities  of  the  third  class  have  the  power,  at  any  time  in  the  year,  to 
issue  licenses  authorizing  dram-shop  keepers,  to  sell  intoxicating  liquors 
up  to  the  first  day  of  May  next  after  the  licenses  are  issued ;  but  such  cities 
are  not  bound  to  exercise  all  of  this  power  in  any  particular  case.  They 
may  exercise  all  of  it  if  they  choose,  or  they  may  exercise  only  a  portion 
thereof  by  issuing  licensee  for  only  a  portion  of  the  time.  It  is  not  the 
intention  of  the  law  to  compel  cities  of  the  third  dass,  when  issuing 
licenses,  to  issue  them  for  the  whole  period  of  time  preceding  the  first 
day  of  the  next  May  thereafter,  but  it  is  simply  to  pnkiii  such  cities  from 
issuing  licenses  to  extend  beytmd  that  time.  Good  reasons  may  be  given 
why  a  license  should  not  be  allowed  to  run  for  any  great  period  of  time ; 
but  no  good  reason  can  be  urged  why  cities  should  not  be  invested  with  a 
Urge  amount  of  discretion  in  isstung  licenses  for  short  periods  of  time. 

The  judgment  of  the  court  below  -will  be  reversed,  and  cause  remanded 
for  a  new  trial. 

(All  the  justices  concurring.) 


^ 


494  KASBAB  REPOBOS. 

Jakes  J.  Bbown  and  another  v.  B.  Holmes. 

January  Term,  1879. 

1.  Waiver:  Lien:  Oronnd  of  Detention.    If  a  person  who  has  a  lien  for 

the  keeping  and  feeding  of  cattle  claims  to  detain  them  in  his  possession 
on  more  than  one  ground,  but  expressly  makes  mention  of  his  lien  and 
charges  as  one  of  Ms  reasons  for  such  detention,  Iield,  that  said  declara- 
tion on  his  part  will  not  be  considered  a  waiver,  or  an  abandonment  of 
his  lien. 

2.  Bailment:  Iden:  Tender:  Waiver.    The  deolaration  made  by  a  bailee 

to  a  stranger  that  he  will  not  give  up  to  the  owner  the  proper^  in  his 
possession  and  which  he  detains  by  virtue  of  his  lien,  on  full  payment  of 
such  lien,  does  not  dispense  with  the  necessity  of  a  tender  of  the  charges 
by  the  owner  before  bringing  suit. 

"^388    ''^fError  irom  Chase  district  court. 

Replevin  brought  by  Brown  and  another  against  Holmes,  to  re- 
cover the  possession  of  ninety4wo  head  of  cattle.  The  action  was  com- 
menced in  May,  1872,  agaiiist  Holmes,  then  in  possession  of  the  cattle 
in  Chase  county,  who  retained  them  upon  a  redelivery  bond.  The  first 
trial  was  had  at  the  September  term,  1878,  of  the  district  oonrt,  when 
judgment  was  rendered  for  defendant,  and  against  the  plaintiflb  for  costs. 
The  plaintiffs  brought  the  case  here  on  error.  Brown  v.  Holmes,  18 
Kan.  '''482.  The  judgment  of  the  court  below  was  reversed,  and  the 
cause  remanded  for  a  new  tiial.  The  new  trial  was  had  at  the  Novem- 
ber term,  1877,  of  the  district  court,  and  judgment  rendered  for  the  de- 
fendant. The  plaintiffs.  Brown  and  EUnsolving,  bring  the  case  here  for 
review. 

E.  S.  Waterbury^  for  plaintifib  in  error. 

RuggleSt  ScoU  &  Lywiiy  for  defendant  in  error. 

HoRTON,  C.  J.  This  is  the  second  time  this  case  has  been  here  on 
error.  Brown  v.  Holmes,  13  Kan.  *482.  On  the  new  trial  awarded 
by  this  court,  the  chattel  mortgage  of  October  31,  1871,  from  Ledrick 
to  Brown  &  Kinsolving,  was  duly  proved  and  admitted ;  also  the  iden- 
tity of  the  cattle  in  question,  with  those  in  the  mortgage,  and  th^  value; 
that  Holmes  had  personal  knowledge  of  the  mortgage  from  the  time  it 
was  given;  and  that  he  received  the  cattle  from  Ledrick  to  feed  at  the 
rate  of  four  dollars  per  head  for  all  he  got  through  the  winter.  The  court 
sustained  a  demurrer  to  the  evidence  of  plaintiSs  on  the  ground,  we  sup- 
pose, that  the  defendant's  possession  was  rightful,  as  his  lien  for  feeding 
had  never  been  paid  or  tendered.  Plaintiffs  daim  that  no  payment  or 
tender  of  the  charges  for  wintering  the  cattle  was  necessary.  In  support 
of  this  view,  an  attempt  was  made  to  introduce  certain  testimony,  which 
they  allege  proved  the  defendant  based  his  refusal  to  deliver  up 
*689  the  cattle  on  the  asser'^'tion  of  title  in  one  Plumb,  and  by  his  ex- 
press declarations  dispensed  with  any  tender  to  himself. 

The  evidence  shows  that  about  May  1,  1872,  prior  to  the  oommenoe- 
ment  of  this  action,  the  plaintiffs,  then  living  at  Council  Ofove,  Morris 
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county,  sent  H.  JB.  fiager  and  George  Stone  from  Council  Orove  to  de- 
fendant's fJEom,  in'  Chase  county,  for  the  cattle.  The  only  instraclion 
given  to  Stone  was  to  accompany  Mr.  Hager,  and  demand  the  stck^k  of 
defendant  by  virtue  of  the  chattel  mortgage.  Mr.  Hager  was  directed, 
before  starting  for  the  cattle,  to  take  a  copy  of  the  chattel  mortgage,  then 
to  go  to  defendant's  place  in  Chase  county,  and  demand,  by  virtue  of 
the  chattel  mortgage,  the  stock  in  Holmes'  care  belonging  to  Ledrick; 
and  if  Holmes  was  fool  enough  to  let  him  have  them,  to  bring  them  to 
GouncO  Grove  as  last  as  he  could. "  If  Holmes  would  not  let  him  have 
them,  to  get  Holmes  to  drive  them  to  Council  Grove,  andplaintifis  would 
pay  him  well  for  wintering  the  stock  and  for  driving  them.  On  reach- 
ing Holmes'  place,  the  following  conversation  waa  had: 

'^Holmes  was  asked  whose  stock  he  was  wintering.  He  said  they 
belonged  to  Ledrick.  Hager  then  told  Holmes  he  had  a  copy  of  a  chattel 
mortgage  on  those  cattle  from  Ledrick  to  Brown  &  Co.,  and  demanded 
the  cattle  imder  the  mortgage.  Holmes  said  he  would  not  give  them 
up  until  he  was  paid  for  wintering  them.  Hager  then  told  Holmes  he 
demanded  them  by  virtue  of  the  chattel  mortgage,  as  deputy  sheriff  of 
Morris  county,  under  instructions  from  Brown  &  Co.  Holmes  said  he 
would  not  give  them  up,  and  then  Hager  told  Holmesthat  if  he  (Holmes) 
would  help  drive  these  cattle  to  Council  Grove,  Bi-own  <fe  Co.  would  pay 
him  for  wintering  them,  or,  if  he  was  not  satisfied  with  that,  he  (Hager) 
would  get  the  money  and  bring  it  to  him,  and  then  take  the  stock. 
Holmes  answered,  he  would  not  let  Brown  &  Co.  nor  Ledrick  nor  the 
sheriff  have  the  stock  if  they  did  pay  for  them;  that  he  would  not  let 
Hager  have  the  stock  even  if  he  paid;  that  he  would  not  take  the  money 
from  Hager  if  he  had  it  there;  that  Ledrick  was  about  to  break  up,  and 
had  given  Plumb  a  bill  of  sale  of  the  cattle;  that  Plumb  had  told  him 
not  to  let  any  one  have  the  catOe  but  him;  that  Plumb  would  see 
*690  he  got  his  pay  for  wintering  them,  and  he  *(Holmes)  would  stand 
by  his  agreement  with  Plumb,  and  hold  the  cattle  for  him  till  he 
paid  him." 

The  reply  of  Holmes  to  Hager,  when  the  latter  stated  ''he  would  get 
the  money,  bring  it  to  him,  and  then  take  the  stock,"  was  exdud^, 
and  is  the  error  complained  of. 

As  the  defendant  expressly  made  mention  of  the  lien  he  had  for  the 
wintering  of  the  cattle,  the  fact  that  he  added  thereto  that  he  should  hold 
them  for  Plumb,  cannot  be  considered  a  waiver  of  the  lien  on  his  part. 
This  evidence  did  not  tdid  in  any  way  to  prove  an  abandonment  of  his 
lien,  or  his  intention  to  give  up  the  cattle  until  his  charges  were  paid. 
As  to  the  point  that  this  evidence  should  have  been  admitted  to  prove 
that  an  actual  tender  was  dispensed  with,  it  is  suJOGLdent  to  say  that  Hager 
had  no  direction  or  authority  to  say  to  the  defendant  on  behalf  of  the 
plaintiflb  that  ''he  would  get  the  money,  bring  it  to  him,  and  then  take 
the  Btock."  His  instructions  had  been  fully  carried  out  before  this  state- 
ment, and  his  promises  about  bringing  the  money  were  substantially  the 
promisee  of  a  stranger.  He  was  then  acting  beyond  the  scope  of  his  au- 
thority, and  not  representing  his  principals.     The  answer  of  the  de- 
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fendant  being  to  a  stranger,  was  properly  exdnded  by  ihe  coorL  Eager 
had  no  authority  to  make  any  tender,  and  the  refusal  of  defendant  to  him 
did  not  dispense  with  a  tender  of  the  chaiges  on  the  part  of  the  plaintiffii 
before  commencing  their  action. 

The  other  questions  in  the  action  were  disposed  of  when  the  case  wu 
in  this  court  on  the  former  occasion.    Brown  ▼•  HolmeSi  •upm. 

The  judgment  will  be  affirmed. 

(All  the.  justices  ooncurring.) 


*691  *Densib  Moonet  v»  Mart  E.  Ouuof. 

January  Term,  1879. 

1.  Possession:  Evidence  of  Title:  Descents:  l^eotment.  Possession  of 
real  estate  with  a  claini  of  ownership  is  not  only  evidence  of  title,  bat  is 
title  itself  in  a  low  degree,  and  will  descend  to  heirs ;  and  prior  possessioa 
with  such  a  claim  will,  even  in  ejectment,  prevail  over  a  subsequent  pos- 
session acquired  by  mere  entry  without  any  lawful  right.^ 

2. .    Where  F.,  who  was  in  the  possession  of  land  undercolor  of  title, 

claiming  to  be  the  owner,  died,  and  her  rights  in  the  land  descended  to 
her  heir,  O.,  and  M.  subsequently  took  possession  of  the  land  without  an; 
lawful  right,  and  claimed  to  own  the  same,  Tield,  that  between  0.  and  M., 
in  an  action  in  which  O.  is  required  to  show  ownership  in  herself  as 
against  M.,  that  M.  cannot  show,  for  the  purpose  of  defeating  O.'s  title, 
that  F.'s  title  was  in  fact  defective  at  the  time  of  her  death,  txr  that  In 
tact  there  was  a  paramount  outstanding  title  in  a  third  person. 

Error  from  Leavenworth  district  court. 

April  23,  1877,  Mary  E.  Olsen,  plaintiff  below,  filed  her  bill  of  par- 
ticulars before  John  McKee,  a  justice  of  the  peace  in  and  for  Leaven- 
worth township,  for  the  use  and  occupation  of  lot  22,  in  block  79,  in 
Leavenworth  city  proper.  May  26,  1877,  defendant  below  filed  his 
sworn  answer,  and  moved  the  justice  to  stay  proceedings  before  him,  and 
certify  the  case  to  the  district  court  of  Leavenworth  county,  which  mo- 
tion was  sustained.  Papers  were  filed  in  the  district  oourt  May  29, 1877. 
November  28,  1877,  the  case  was  tried  in  the  district  court,  and  the 

^In  ejectment,  proof  of  possession  under  claim  of  title  for  over  fifteen  years 
is  BufiScient  to  sustain  a  flndiDg  of  title  as  against  a  party  under  no  disabilitj.  and 
claiming  title  only  by  vlrtae  of  a  recent  and  insufficient  tax  deed.  HoUeaboclc 
V.  Ess,  81  Kan.  87;  b.  C.  1  Pac.  Rep.  275.  Bee,  In  this  connection,  XJUey  ▼.  Fee, 
88  Kan.  890;  8.  C.  7  Pac  Rep.  555. 

Proof  of  possession  of  land  under  claim  of  ownership  la  prima  fads  proof  of  a 
fee-simple  titie  in  the  occupant  so  claiming  to  be  owner.    Harlfuid  v.  Eastman, 

g[ll.)  7  N.  B.  Rep.  59;  Conert  v.  Morrison,  (Mich.)  18  N.  W.  Rep.  890.    See.  also, 
herin  v.  Larson,  (Minn.)  11  N.  W.  Rep.  70;  Spitznagle  v.  Vanhessch,  (Neb.)  14 
N.  W.  Rep.  417. 
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court  found  for  the  plaintiff  below.  November  24, 1877,  defendant  be- 
low filed  his  motion  for  anew  trial.  November  26, 1877,  the  motion 
was  overruled.     The  facts  as  found  by  the  court  are  as  follows: 

"The  evidence  proved  that  John  Foster  was  living  in  Leavenworth  city, 
Kansas,  in  1871,  with  a  lawful  wife;  that  his  wife  left  him  in  1871  to 
visit  her  friends  in  England,  with  the  intention  of  returning;  that  the 
last  time  she  was  heard  ftom,  after  leaving  her  husband  in  Leaveuwortli, 
was  *a  few  days  afterwards,  from  New  York,  where  her  husband,  said 
John  Foster,  heard  that  she  had  taken  the  ship  Queen  to  England.     On 

the  eighteenth  day  of  October,  1874,  said  John  Foster  married 
'^'692    one  Lydia  Mooney,  in  loeavenworth  county;  *that  he  lived  with 

Lydia  Mooney  as  his  wife  up  to  October  6, 1875,  when  he  died, 
leaving  the  said  Lydia  surviving  him.  The  said  Lydia  died  on  the  eighth 
day  of  July,  1876.  Before  she  died  she  made  a  will;  and  by  the  will 
gave  lot  22,  block  79,  in  Leavenworth  city,  Leavenworth  county,  Kan- 
sas, to  the  defendant,  Dennis  Mooney.  The  said  Dennis  Mooney,  shortly 
after  the  said  Lydia's  death,  took  possession  of  the  above-described 
property  under  the  will,  and  has  held  possession  of  it  ever  since,  llie 
will  of  Lydia  Foster  had,  before  the  commencepdent  of  this  action,  been 
declared  void  by  a  judgment  in  the  above-entitled  court,  (the  district 
court  of,  Leavenworth  county,  Kansas,)  which  said  judgment  remains  in 
full  force;  and  the  will  had  been  legally  vacated,  and  set  aside.  The 
plaintiff,  Mary  E.  Olsen,  is  the  half-sister  of  the  said  Lydia  Foster,  de- 
ceased, and  is  her  only  heir  at  law,  and  was  her  only  heir  at  law  up  to 
the  time  of  her  death ,  and  claimed  such  property  as  such  heir  at  law.  The 
said  John  Foster  was  theowner  in  fee-simpleof  said  described  lot  at  the  time 
of  his  death .  The  claim  of  the  plaintiff  sued  for  in  this  action  is  for  the  rent 
of  said  lot  firom  the  time  said  defendant,  Dennis  Mooney,  took  possession 
of  the  same,  up  to  the  time  suit  was  commenced.  The  said  John  Foster 
was  in  possession  of  the  lot  up  to  the  time  of  his  death,  and  the  said  Lydia 
was  in  possessisn  of  the  same  from  time  of  his  death  until  the  time  of  her 
death.  It  was  not  proven  or  attempted  to  be  proven  that  John  Foster 
had  ever  been  divorced  from  his  first  wife  at  the  time  of  his  marriage 
with  said  Lydia,  or  at  the  time  of  his  death;  or  that  his  said  first  wife 
had  ever  been  divorced  from  him." 

The  court  found  for  the  plaintiff,  and  found  that  she  was  entitled  to 
recover  from  the  defendant  the  value  of  the  use  of  the  premises ;  to  which 
finding  and  decision  of  the  court  the  defendant  duly  excepted,  and  brings 
the  case  here  for  review. 

Taylor  &  QiUpatrickj  for  plaintiff  in  error. 

Under  the  facts  as  above  stated,  and  found  by  the  court  bdow, 
*693    John  Foster,  in  1871,  had  a  lawful  wife  living  with  *hira  in 

Leavenworth  county,  Kansas;  that  in  1874  he  married  Lydia 
Mooney,  at  Leavenworth  county,  Kansas;  that  he  never  obtained  a  di* 
vorce  from  his  first  wife,  nor  did  she  ever  obtain  a  divorce  from  him. 
This  marriage  with  said  Lydia  was  void,  and  she  did  not,  and  could  not, 
in  law,  inherit  any  of  the  property  of  said  John  Foster  at  his  death. 
Pengree  v.  Goodrich,  41  Vt.  48. 

V.21K— 32 
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Tlie  proof  of  the  death  of  a  person  onoe  living  is  Incumbent  npon  the 
party  who  assei-ts  the  death ;  for  it  is  presumed  that  the  party  stUl  lives, 
until  the  contrary  is  proven.  O'Qara  v.  Eisenlohr,  88  N.  Y,  296;  1 
Greenl.  Ev.  §41. 

The  law  presumes  the  continuance  of  life;  and  the  death  of  neither 
'  husband  nor  wife  will  be  presumed  until  a  period  of  seven  years  has 
elapsed,  without  being  heard  firom.  O'Gara  v.  Eisenlohr,  88  N.  Y.  296; 
Loring  v.  Steineman,  1  Mete.  211 ;  Jackson  v.  Claw,  18  Johns.  346;  2 
Stark.  Ev.  457 ;  Doe  v.  Jesson,  6  East,  85 ;  Newman  v.  Jenkins,  10  Kck. 
515 ;  1  Greenl.  Ev.  §  41,  and  cited  cases. 

LydiaMooney's  marriage  with  John  Foster  being  void,  she  could  not, 
in  law,  inherit  any  of  the  property  owned  by  him  at  the  time  of  his  death; 
nor  could  the  plaintiff  below  claim  said  property  or  any  of  it,  through 
said  Lydia,  by  being  the  heir  of  said  Lydia.  Upon  the  findings  of  &ct 
and  the  law,  the  defendant  below  was  clearly  entitled  to  a  judgment. 
This  court  will  render  such  judgment  as  the  court  below  should  have 
renilered,  or  remand  the  case,  with  instructions  to  the  court  below  to 
render  a  proper  judgment.  Civil  Code,  §  559;  Brown  v.  Evans,  15  Kan. 
*88;  McGoniglev.  Gordon,  11  Kan.  *175;  Adamsv.Beman,  10  Kan.  *37. 

H.  r.  Oreen,  for  defendant  in  error. 

Lydia  Foster  died  possessed,  among  other  property,  of  two  acres  of  the 
S.  W.  i  of  S.  30,  T.  9,  R.  23,  known  as  "Petersburg,"  in  Leavenworth 
county,  making  a  will  in  which  this  lot  was  devised  to  plaintiff  in  error. 
The  defendant,  Olsen,  is  the  heir  at  law  of  Lydia  Foster.  Plaintiff  in  error 
entered  possession  of  this  land  under  that  will,  and  occupied  it  during 
the  time  for  which  this  suit  was  brought.  The  will  of  Lydia 
*694  *Foster,  at  the  suit  of  defendant,  Olsen,  was  declared  void  by  the 
district  court  of  Leavenworth  county.  The  only  defense  set  up 
below  in  this  suit  is  that  Lydia  Foster  was  not  the  owner  of  the  prop- 
erty occupied  by  plaintiff  in  error.  Now,  can  plaintiff  in  error  dispute  the 
title  of  the  person  under  whom  he  took  possession,  and  under  whom  he 
claims  title  as  a  devisee  in  the  will?  The  law  is  well  settled  that  a  ten- 
ant cannot,  at  the  suit  of  the  landlord,  setup  title  in  a  stranger.  In  this 
case,  plaintiff  in  error  claims  to  hold  the  property  under  no  tiUe  other 
than  from  Lydia  Foster;  and  the  defendant  in  error,  holding  the  leg^ 
title  from  Lydia  Foster,  occupies  the  position  of  landlord  towards  the 
plaintiff  in  error,  and  he  cannot  deny  her  title.  Where  parties  claim 
title  from  one  person  as  a  common  source,  neither  party  is  at  liberty  to 
deny  that  such  person  had  title.  Gaines  v.  New  Orleans,  6  Wall.  642. 
The  rule  applies  when  parties  claim  under  devise  as  well  as  by  deed. 
U.  S.  Dig.  1877,  p.  281,  §11,  citing  Myrick  v.  Wells,  52  Miss.  149. 

The  plaintiff  in  error  claims  title  by  devise  of  Lydia  Foster,  under 
which  he  entered ;  and  he  is  estopped  to  deny  her  titie,  and  set  up  title 
in  a  stranger  from  whom  he  does  not  show  any  title  or  possession ;  and 
he  cannot  refuse  to  pay  rent  to  the  heir  of  the  pereon  under  whom 
he  entered.  Naglee  v.  IngersoU,  7  Pa.  St.  185;  Hippie  v.  Rice,  28 
Pa.  St.  406;  Herm.  Estop.  873.  An  agreement  to  purchase  is  an 
acknowledgment  of  the  title  of  the  vendor,  and  hence  Uie  vendee  can- 
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not  set  up  title  in  a  stranger  in  ^'eotment.  Jackson  v.  Ayers,  14  Johns. 
224 ;  Herm.  Estop,  872*  Where  a  tenant,  holding  by  a  deed  to  him 
as  tenant  in  conunoni  ousted  his  co-tenant,  who  brought  ejectment,  it 
was  held  that  the  tenant  could  not  set  up  in  defense  an  adverse  title  in 
a  stranger.  1  Washb.  Real  Prop.  435,  citing  Proprietors  of  Braintree  v. 
Battles,  6  Vt.  395.  The  right  of  the  plaintiff  to  sue  for  rent  is  clearly 
given  by  statute,  whatever  might  have  been  the  common  law.  Gen. 
St.  c.  55,  §  20,  p.  503,  says:  ^'The  occupant,  without  special  contract, 
of  any  lands,  shall  be  liable  for  the  rent  to  any  person  entitled  thereto.'* 

There  is  no  presumption  that  John  Foster,  the  husband  of 
*695    "^^Lydia,  committed  the  crime  of  bigamy  by  his  last  marriage. 

This  the  plaintiff  in  error  seeks  to  do  after  both  are  dead,  which, 
if  done,  would  give  the  plaintiff  in  error  no  protection,  as  he  has  not 
shown  that  the  first  wife  is  now  or  was  alive  when  John  Foster  died ;  or 
that  he  represents  the  first  wife,  if  living,  or  has  any  right  under  her. 
Lydia  Foster  died  seized  of  the  property  in  controversy,  and  that  pos- 
session descended  to  her  next  of  kin,  who  is  the  defendant  in  error,  and 
the  other  is  a  usurper. 

VAUBNTiNfi,  J,  This  was  an  action  for  rents;  but  the  only  question 
presented  to  this  court  is  whether,  upon  the  facts  of  the  caae,  the  plain- 
tiff below,  Mary  £.  Olsen,  is,  as  against  the  defendant  below,  Dennis 
Mooney,  the  owner  of  the  real  estate  for  which  said  rents  are  claimed. 
Originally,  both  parties  claimed  to  own  said  real  estate,  and  both  claimed 
title  thereto  under  one  Lydia  Mooney  Foster.  The  'plaintiff,  Mary 
E.  Olsen,  claimed  as  the  half-sister  and  only  heir  of  said  Lydia  Mooney 
Foster,  and  the  defendant,  Dennis  Mooney,  claimed  as  the  devisee  of  the 
said  Lydia  Mooney  Foster.  It  seems,  from  the  oral  arguments  of  coun- 
sel, that  Dennis  Mooney  was  the  uncle  of  both  said  Lydia  Mooney  Foster 
and  said  Mary  S.  Olsen,  and  that  they  wei^e  the  daughters  and  only  heirs 
of  his  deceased  brother.  It  appears  that  the  will  of  the  said  Lydia  Mooney 
Foster,  devising  said  properly  to  said  Dennis  Mooney,  was,  after  he 
took  possession  of  the  property  under  it,  duly  set  aside  by  proper  judi- 
cial determination,  llis  ended  Mooney 's  claim  under  the  will;  but  he 
now  sets  up  the  daim  that  said  Lydia  never  owned  the  property,  and 
therefore  that  it  could  not  have  descended  from  her  to  the  plaintiff,  Olsen, 
and  therefore  that  the  plaintiff,  Olsen,  cannot  maintain  this  action.  He 
claims  that  Foster's  first  wife  is  still  living;  that  neither  she  nor  Foster 
was  ever  divorced  from  the  other;  that  the  marriage  of  Foster  and 
*696  said  Lydia  was  therefore  void;  that  at  Foster's  *death  the  prop- 
erty descended  by  law  to  Foster's  first  wife,  and  not  to  Lydia;  and 
that  Foster's  first  wife  still  owns  the  property.  The  plaintiff,  however, 
contends  that  this  second  claim  of  the  defendant,  that  the  property  de- 
scended to  Foster's  first  wife  and  not  to  Lydia,  is  not  available,  for  several 
reasons. 

1 .  The  plaintiff  contends  that,  as  both  parties  claimed  originally  under 
said  Lydia,  that  the  defendant  cannot  now  abandon  that  daim  and  set 
up  a  new  and  di^erent.  claim,  inconsistent  with  his  first  daimi  denying 
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that  said  Lydia  erer  had  any  interest  in  the  property.     Gaines  v.  New 
Orleans,  6  Wall.  642;.  Myrick  ▼.  Wells,  52  Miss.  160,  164. 

2.  The  plaintiff  also  contends  that  the  defendant  cannot  dispute  the 
validity  of  said  marriage  between  said  Foster  and  said  Lydia.  OarroU  y. 
Carroll,  20  Tex.  731 ;  Oreensborongh  v.  UnderhiU,  12  Vt.  604. 

8.  And  the  plaintiff  also  contends  that  even  if  said  marriage  between 
Foster  and  Lydia  was  void ;  even  if  Foster's  first  wife  was  stUl  living  at 
the  time  of  his  second  marriage,  and  that  neither  he  nor  his  first  wife 
was  ever  divorced ;  even  if  the  title  to  the  property  descended  to  Foeter's 
first  wife  and  not  to  his  second  wife,  Lydia;  even  if  his  first  wife  is  still 
living,  and,  as  against  the  plaintiff,  is  the  paramount  owner  of  the  prop- 
erty,— still,  as  between  the  plaintiff  and  the  defendant,  the  plaintiff  must 
be  considered  as  the  owner  of  the  property.  And  the  plaintiff  so  con- 
tends because  the  plaintiff's  ancestor,  Lydia,  had  the  peaceable,  quiet, 
and  exclusive  possession  of  the  property « under  color  of  title,  claiming  to 
be  the  owner  tiiereof;  and  the  plaintiff  succeeded,  under  the  law  of  de- 
scents and  distributions,  (Gen.  St.  394,  396,)  to  all  of  Lydia^  rights; 
and  the  defendant  is  a  mere  subsequent  intruder  and  trespasser  upon 
the  premises. 

Without  expressing  any  opinion  as  to  the  first  and  second  contentions 
of  the  plaintiff,  we  would  say  that  we  think  the  third  is  sound.  The 
plaintiff  has  unquestionably  succeeded  to  all  of  Lydia^  rights,  whatever 
they  may  be,  and  prior  possession,  even  in  ejectment,  will  prevail 
*697  over  a  subsequent  ^possession  acquired  by  entry  without  any  law- 
ftil  right.  6  U.  S.  Dig.  (1st  8.)  141,  par.  129,  and  cases  there 
cited.  See,  also,  Ludlow  v.  McBride,  8  Ohio,  241;  Ludlow  y.  Barr, 
Id.  388;  Devacht  v.  Newsam,  Id.  67;  Newnam  v.  Cincinnati,  18  Ohio. 
323;  Phelan  v.  Kelley,  26  Wend.  389;  Jackson  v.  Harder,  4  Johns.  202; 
Hoey  V.  Furman,  1  Pa.  St.  295;  Perkins  v.  Blood,  36  Vt.  273;  Kercy 
V.  Sabin,  10  Cal.  22;  Williams  v.  Swetland,  10  Iowa,  60.  This  is  cer- 
tainly true  where  the  possession  is  coupled  vrith  a  claim  of  ownership. 
Possession  with  a  daim  of  ownership  is  not  only  evidence  of  title,  but  it 
is  title  itself  in  a  low  degree.  2  Bl.  Comm.  1^6.  And  it  is  such  a  title 
as  will  descend  to  heirs.  2  Bl.  Comm.  196;  Ludlow  y.  McBride,  3 
Ohio,  241 ;  Phelan  v.  Kelley,  26  Wend.  389.  With  reference  to  what 
interest  in  land  will  enable  a  plaintiff  to  recover  4n  ejectment,  in  this  state, 
see  Duffey  v.  Rafferty,  16  Kan.  *9j  O'Brien  v.  Wetherell,  14  Kan.  *622; 
Simpson  v.  Boring,  16  Kan.  248. 

In  our  opinion  the  plaintiff  must  recover.  If  the  defendant  claims 
under  said  Lydia,  then  the  plaintiff's  right  to  the  property  is  unquestion- 
ably the  best;  for  she  has  succeeded  to  all  of  Lydia's  rights,  and  he  has 
succeeded  to  none  of  them.  But  if  the  defendant  does  not  daim  under 
Lydia,  then  he  is  a  mere  intruder  and  trespasser,  having  no  rights  as 
against  the  plaintiff;  for  whatever  supposed  right  the  defendant  may  have 
obtained  as  against  others,  by  virtue  of  his  possession  and  daim  of  owner- 
ship, yet,  as  against  the  plaintiff,  his  possession,  daim  of  ownership,  and 
right  derived  therefrom,  are  subsequent  in  time,  and  therefore  inferior 
in  efficacy  to  those  of  the  plaintiff,  inherited  from  her  sister  Lydia. 
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Lydia  not  only  had  possession  of  the  property)  and  claimed  to  own  it, 
but  she  also  had  oolor  of  title ;  and  the  only  way  in  which  it  is  attempted 
to  be  shown  that  she  did  not  in  fact  have  title,  is  by  showing  that  her 
marriage  with  Foster  was  invalid.  We  do  not  think  that  a  subsequent 
intruder  can  show  this  for  the  purpose  of  invalidating  her  title. 

The  judgment  of  the  court  below  will  be  aflSrmed. 

(All  the  justices  concurring.) 


*698  *Mabt  McOabty  v.  Mabt  B.  Oimi. 

January  Term,  1879. 

Action  lor  rent  brought  by  Olsen  against  McOarty.  At  the  Beptem* 
ber  term,  1877,  of  the  district  court  of  Leavenworth  county,^  Olsen  had 
judgment  againpt  McCarty,  who  brings  the  case  here. 

Taylor  &  QiOpaJtrick^  for  plaintiff  in  error. 

H.  T.  Orem,  for  defendant  in  error. 

« 

Pbb  CimiAM.  The  judgment  of  the  court  below  in  this  case  will  be  afr 
firmed  on  the  authority  of  the  decision  just  made  in  the  case  of  Dennis 
Mooney  y.  Mary  S.  Olsen,  anUj  *691. 


John  W.  Crawford  Vi  John  FmiLONo. 

January  Term,  1879. 

1.  Beplevln:  Demand:  Demurrer  to  Bvidenoe:  Diaoretlon  of  Court 
A  demand  is  prerequisite  to  the  commencement  of  an  action  in  replevin. 
Theplainti£E  rested  his  case,  without  proving  any  demand.  On  account  of 
the  absence  of  this  proof,  a  demurrer  to  the  evidence  was  filed  by  the  de- 
fendant, which  the  court  overruled.  Both  parties  proceeded  with  the 
trial.  After  the  defendant  had  introduced  all  his  testimony,  and  the  ar- 
guments of  counsel  had  been  concluded,  the  plaintiff  with  the  consent  of 
the  eoiut,  supplied  the  evidence  of  a  demand  prior  to  the  bringing  of  the 
action.  Heldf  that  the  reception  of  the  proof  of  the  demand  was  within 
the  discretion  of  the  trial  court;  and  Tield,  that  no  error  was  committed 
prejudicial  to  the  rights  of  the  defendant  in  overruling  the  demurrer  to  the 
evidence.    [State  v.  Thompson,  23  Kan.  839.] 

8. :  Affidavit:  Ko  Part  of  Pleadings.  The  affidavit  of  a  plain- 
tiff in  an  action  of  replevin  to  obtain  an  order  for  the  delivery  of  the 
property,  is  no  part  ii  the  pleadings,  and  the  facts  therein  set  forth  form 
no  part  of  the  Issues  in  the  case.^ 

>Ib  replevin  in  luslice'i  court,  the  plaintiff  may,  if  he  ehoosas,  and  with  the 
permission  of  the  fuatlce,  ate  and  treat  his  affidavit  for  the  summons  and  order 
of  delivery  as  a  hill  of  particulars.    Starr  v.  Hlnshaw,  28  Kan.  688. 
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8« :  Chattel  Mortgage:  Exemption:  Eridenoe.  An  action  in  re- 
plevin was  pending  between  F.  and  C.  To  sustain  his  defense  C.  offered 
to  prove  that,  at  the  time  the  property  of  F.  was  levied  upon  to  satisfy  a 
judgment  of  G.»  it  was  covered  with  a  chattel  mortgage;  that  there  was 

*699  *then  overdue  to  the  mortgagee  $78.50;  that  the  levy  was  only  on  the 
interest  of  F.  therein;  and  that  the  property  was  sold  after  the  com- 
mencement of  the  replevin  action,  subject  to  the  mortgage.  Hdd^  that 
the  testimony  was  properly  rejected,  as  the  property,  being  exempt,  was 
not  subject  to  execution;  and  that  G.  could  not,  by  a  wrongful  sale  of  it, 
compel  in  this  action,  in  the  absence  of  the  mortgagee*  a  settlement  of 
the  claims  between  the  mortgagor  and  the  mortgagee* 

Error  from  Harvey  district  court. 

Replevin,  originally  brought  by  the  defendant  in  error  against  the  sher- 
iff  and  deputy  sheriff  of  Harvey  county,  to  recover  the  possession  of  cer- 
tain personal  property.  The  property  was  taken  on  ezecntion  by  said  of- 
ficers and  claimed  as  exempt  by  the  defendant  in  error.  The  officers  gave  a 
redelivery  bond,  and  retained  possession  of  the  property.  Afterwards,  in 
accordance  with  section  45  of  the  Code,  Crawford  was  substituted  as  de- 
fendant in  the  court  below,  in  the  place  of  the  sheriff  and  his  deputy.  At 
the  September  term,  1877,  of  the  district  oourt,  judgment  having  been 
rendered  in  favor  of  the  defendant  in  error  for  the  return  of  the  property, 
and  damages,  and  in  case  a  return  of  the  property  oould  not  be  bad,  for 
its  value,  the  plaintiff  in  error  brought  the  case  here  for  review. 

(7.  jS.  J^oumtan,  for  plaintiff  in  error. 

A.  L,  Oreme,  for  defendant  in  error. 

HoBTON,  C.  J.  It  is  claimed  that  the  district  court  erred  in  refunng 
to  sustain  a  demurrer  to  the  evidence  of  the  plaintiff  in  the  oourt  below. 
The  argument  is  that  a  demand  is  a  prerequisite  to  the  bringing  of  the 
action;  and,  as  the  plaintiff  rested  his  case  without  proving  a  demand, 
his  cause  of  action  was  not  made  out.  It  appears  from  the  record  that 
after  the  demurrer  was  overruled  both  parties  proceeded  with  the  trial; 
the  defendant  introduced  further  and  additional  evidence;  and  after  the 
•  arguments  of  counsel  to  the  jury,  plaintiff,  with  the  consent  of  the 
*700  court,  proved  the  making  *of  a  demand  for  the  property  prior  to 
the  commencement  of  the  action.  As  the  court  had  the  power 
in  its  discretion  to  receive  the  testimony  of  the  demand,  even  after  the  ar- 
guments, the  omission  in  the  proof  was  supplied,  and  no  error  was  com- 
mitted prejudicial  to  the  rights  of  the  plaintiff  in  error  in  overruling  the 
demurrer  to  the  evidence. 

It  is  further  insisted  that  there  was  error  in  the  proceedings  in  this: 
the  affidavit  on  which  was  founded  the  order  of  delivery  stated  the  value 
of  the  property  at  $240.  The  original  petition  also  fixed  the  value  at 
the  same  amount.  Afterwards  an  amended  petition  was  filed,  which  set 
forth  the  value  at  $375.  The  jury  in  their  verdict  assessed  the  value  at 
$323,  and  judgment  was  rendered  accordingly.  Exceptions  were  taken 
to  changing  the  value  in  the  petition  iVom  $240  to  $375,  and  a  motion 
was  made  to  reduce  the  value  fixed  by  the  jury  to  $240.    The  exceptions 
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and  motion  weie  not  sustained.  There  was  no  error  in  this.  While  the 
statute  requires  that  the  affidavit  in  replevin  should  show  the  actual  value 
of  the  property,  and,  where  several  artides  are  claimed,  the  value  of  each 
as  nearly  as  practicable,  yet  it  is  not  necessary  that  the  petition  should 
correspond  in  this  respect  with  the  affidavit.  The  affidavit  to  obtain  the 
order  for  the  delivery  of  the  property  must  contain  certain  prescribed 
facts,  duly  sworn  to;  but  they  form  no  part  of  the  issues  in  the  case. 
In  this  case  a  team  of  mules,  a  wagon,  and  a  set  of  harness  were  claimed . 
The  plaintiff  was  required  to  state  the  value  of  each  in  his  affidavit,  as 
nearly  aaipracticable.  The  defendant  had  the  right  to  retain  the  prop- 
erty in  his  possession  upon  executing,  with  one  or  more  sufficient  sure- 
ties, an  undertaking  to  the  plaintiff,  in  not  less  than  double  the  amount 
of  the  value  of  the  property  as  stated  in  the  affidavit.  The  bond  was 
given  by  defendant,  and  the  property  retained .  The  purpose  of  requiring 
tile  value  of  the  property  to  be  stated  in  the  affidavit  is  for  the  protection 
of  the  plaintiff,  and  determines  the  amount  of  the  undertaking  without 
calling  appraisers.  The  affidavit  does  not  settle  the  value  of  the 
*701  property,  as  a  jury  may  increase  or  *decrease  such  value  in  their 
findings,  not  exceeding,  of  course,  the  sum  claimed  in  the  petition. 
The  affidavit  filed  by  the  plaintiff  at  the  commencement  of  his  action  of 
the  value  of  the  property  sought  to  be  recovered,  would,  in  the  majority 
of  cases,  if  introduced  in  evidence  by  the  opposing  party,  limit  the  as- 
sessment of  the  value  to  a  sum  not  exceeding  the  amount  placed  by  him- 
self therein ;  but  exceptional  cases  might  arise  where,  upon  the  evidence, 
a  different  result  would  be  had.  Therefore  we  cannot  say  that  the  peti- 
tion must  conform  to  the  affidavit ;  nor  can  we  say  that  the  assessment 
of  the  jury  of  the  value  of  the  property  must  be  within  the  sum  stated 
in  the  affidavit.  Moser  v.  Jenkins,  6  Or.  447 ;  Kerrigan  v.  Ray,  10  How. 
Pr.  218. 

The  final  allegation  of  error  is  that  the  court  erred  in  refusing  to  per- 
mit defendant  in  the  court  below  to  prove  that  at  the  time  of  the 
levy  upon  the  property  it  was  covered  with  a  chattel  mortgage;  that 
there  was  then  overdue  to  the  mortgagee  $78.50;  that  the  sheriff  made 
the  levy  upon  the  interest  of  the  plaintiff,  and  sold  the  property  subject  to 
the  mortgage.  It  was  not  claimed  that  the  mortgagee  had  been  paid  by 
the  sheriff,  or  that  he  asserted  any  demand  against  the  officers  or  the 
purchaser.  As  the  action  was  not  between  the  mortgagor  and  mortgagee 
and  as  the  mortgagee  was  no  party  to  such  proceeding,  the  evidence 
sought  to  be  introduced  was  irrelevant  and  properly  rejected.  The  prop- 
erty being  exempt,  was  not  subject  to  execution,  and  defendant  could  not, 
by  a  wrongful  sale  of  the  same,  compel  in  this  action  a  settlement  of  the 
mortgagee's  daim. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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*702  ^Pjebry  Gilwobxh  v.  Samuel  L.  Cody. 

Jannaiy  Term»  1879. 

Homestead:  Oocnpation:  Intention:  Attachment.  0.  purchased,  on 
December  1, 1877,  eighty  acres  of  land  outside  the  limits  of  any  city  or 
town,  for  the  purpose  and  with  the  intent  of  its  present  use  as  a  residence 
for  himself  and  family.  The  occupation  of  the  premises  as  a  homestead 
by  G.  was  a  part  of  the  considerstion  of  the  sale  to  him.  The  land  was 
yacant  and  unoccupied  at  tlie  date  of  the  purchasCt  and  0.>  in  {pursuance 
of  his  Intention  to  make  the  premises  his  homestead,  commenced  at  onoe 
to  dig  a  cellar  and  haul  stone  for  a  dwelling-house  thereon.  On  Decem- 
ber 5,  1877,  he  started  to  a  neighboring  town  to  purchase  materials  out 
of  which  to  erect  the  dwelling-house.  He  made  such  purchase,  and  re- 
turned with  the  materials  on  December  7th.  He  unloaded  the  materials 
adjoining  the  premises,  and  on  the  same  day,  after  the  materials  were  so 
unloaded,  the  premises  were  levied  upon,  under  an  order  of  attachment 
issued  at  the  instance  of  one  G.  G.  continued  the  construction  of  his 
dwelling-house,  and  completed  the  same  December  28, 1877.  He  moved 
at  once  with  his  family  into  the  dwelling,  and  has  since  occupied  it  as 
the  residence  of  himself  and  family.  Heldf  that  the  premises  were  ex- 
empt as  a  homestead  from  seizure  when  the  attachment  was  levied,  and 
that  the  district  court  committed  no  error  in  discharging  the  alleged  at- 
tachment lien  of  G.  on  the  property.^ 

Error  from  Sumner  district  court. 

At  the  April  term,  1878,  of  the  district  oourti  in  an  action  whermn 
Gilworth  was  plaintiff  and  Cody  was  defoidant,  liie  ooort  sustained  de- 
fendant's motion  to  dissolve  an  order  of  attachment  levied  upon  certain 
real  estate  taken  as  the  property  of  the  defendant.  The  plaintiff  com- 
plains of  this  ruling,  and  brings  the  case  here  on  error. 

Tho8.  Oeorge  and  Harris  &  HarrtB^  for  plaintiff  in  error. 

HowarthJt  Lawrence  and  McDonald^  Hnchxey  Jc  McDonald^  for  defendant 
in  error. 

HoRTON,  0.  J.     The  question  in  this  case  is,  whether  the  real 
*703    estate  attached  at  the  instance  of  the  plaintiff  in  error  is  ^exempt 
from  forced  sale  as  the  homestead  of  the  defendant  in  error.    The 
findings  of  fact  are  as  follows: 

The  defendant,  Samuel  L.  Cody,  on  the  first  day  of  December,  1877, 
was  an  actual  resident  of  the  county  of  Sumner,  and  was  not  the  owner 
of  any  real  estate  in  the  state  of  Kansas  or  elsewhere;  and  on  Uiat  date 
he  purchased  the  real  estate  in  controversy  for  a  homestead  for  himself 
and  family,  and  paid  for  the  same,  with  the  intention  of  moving  thereon 
with  his  family,  and  this  he  so  stated  at  the  time  of  said  purchase.  The 
occupation  of  said  land  as  a  homestead  was  a  part  of  the  consideration  of 
the  sale  thereof  to  him  by  Francis  Hoege,  who  occupied  an  eighty-acre 
tract  adjoining,  and  but  for  his  promise  to  so  occupy  said  land  as  afore- 

^Bee  Randal  v.  Elder,  12  Kan.  *267,  and  note.    See,  also,  note  at  end  of  case. 
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said,  the  sale  thereof  could  not  have  been  consummated;  that  said  land 
was  vacant  and  unoccupied  at  the  date  of  the  purchase.  The  defendant, 
in  pursuance  of  his  intention  to  make  the  said  land  his  homestead,  com- 
menced to  dig  a  cellar,  and  hauled  three  loads  of  stone  for  a  foundation 
for  the  dwelling-house  hereinafter  mentioned,  and  unloaded  said  ston^ 
at  such  cellar  on  said  premises,  and  on  the  fifth  day  of  said  month  he 
started  to  Wichita  for  the  purpose  of  purchasing  the  material  out  of  which 
to  erect  a  dwelling-house  on  the  land;  that  he  made  said  purchase  and 
returned  with  the  same  on  the  seventh  day  of  said  month,  and  unloaded 
the  lumber  on  the  land  adjoining  the  land  where  he  had  previously  ex- 
cavated said  ceUar  and  unloaded  the  stone  for  such  foundation,  and  within 
100  feet  of  the  line  of  said  land;  that  the  levy  herein  was  made  on  said 
land  on  the  seventh  day  of  December,  1877,  before  the  lumber  was  ever 
on  the  said  land,  but  after  the  same  was  unloaded  as  above  set  forth, — 
but  the  levy  was  made  before  the  defendant  commenced  the  erection  of 
the  dwelling-house  proper  thereon;  that  at  the  date  of  said  levy  there  was 
no  house  or  buildimg  thereon,  and  that  said  defendant  never  lived  on 
said  land  until  after  the  levy;  that  immediately  thereafter  the  defendant 
commenced  tbe  erection  of  a  dwelling-house  on  said  land,  (upon  which 
he  had  previously  excavated  a  cellar  and  prepared  the  foundation 
*704  as  aforesaid,)  and  *that  he  finished  the  said  dwelling  on  the  twenty- 
eighth  of  December,  1877;  that  the  same  was  erected  upon  said 
land,  and  the  material  used  was  that  purchased  at  Wichita  and  unloaded 
as  aforesaid;  that  said  dwelling-house  is  14  x  16  in  size,  and  one  story 
high;  that  on  the  twenty-eighUi  day  of  December,  1877,  the  day  upon 
which  the  defendant  finished  the  dwelling-house,  he,  with  his  femUy, 
moved  into  the  same,  and  from  thdt  date  until  the  present  time  has  lived 
in  said  house,  and  occupied  the  land  with  his  family  as  their  homestead, 
and  now  occupies  the  same  as  aforesaid  with  his  family;  and  that  during 
the  said  occupancy  the  defendant  has  broken  about  fifteen  acres  thereof; 
that  said  tract  of  land  contains  eighty  acres  and  no  more,  and  that  the 
same  constitutes  the  sole  and  only  real  estate  owned  by  the  defendant 
at  any  time  since  the  first  day  of  December,  1877,  in  the  state  of  Kansas 
or  elsewhere. 

Upon  these  findings  the  court  below  hefd  that  tbe  defendant  purchased 
the  eighty  acres  for  a  homestead  for  himself  and  family;  that  the  improve- 
ments were  made  thereon  and  occupied  by  the  defendant  and  &mily  as 
a  homestead  within'  a  reasonable  time  kftier  the  purchase;  and  that,  there- 
fore, a  homestead  inviolability  attached  to  the  premises.  Thereupon 
the  attached  property  was  discharged  from  the  allied  lien  tsreated  by 
the  levy. 

Under  the  circumstances  of  the  case,  it  seems  to  us  the  court  did  not 
err  in  holding  it  exempt  as  a  homestead.  It  is  true  that  our  constitution 
and  statutes  provide  that  ^occupation  as  a  residence  by  the  family  of 
the  owner"  of  property  is  necessary  to  impress  upon  it  the  character  of 
a  homestead,  but  nearly  all  the  courts,  including  our  own,  concur  in 
holding  that  when  a  home,  residence,  or  settlement  has  been  once  ao- 
qnited  on  lands,  it  is  not  necessary  that  there  should  be  a  continuous 
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actual  occupancy  to  secure  the  homestead  so  acquired  fiK>m  forced  sale. 
McDowell  V.  Diefendorf,  Dassler's  Dig.  p.  92,  §  23;  S.  C.  1  Kan.  (Dassler^s 
Ed.)  648;  Hixon  v.  George,  18  Kan.  253. 

Again,  this  court  has  hdd  that  the  proceeds  arising  from  the  forced 

sale  of  a  homestead  are  exempt  from  any  execution  issued  on  any 
*705    judgment  which  was  not  a  lien  on  such  *homestead,  so  long  as 

the  judgment  debtor  desired  and  expected  to  use  the  money  in 
purchasing  another  homestead,  or  in  redeeming  the  former  homestead 
from  the  sale.     Mitehell  v.  Milhoan,  11  Kan\*  617. 

In  Williams  v.  Swetland,  10  Iowa,  51,  it  was  decided  that  where  the 
owner,  being  a  married  man,  lived  upon  premises  in  that  state  with  his 
housekeeper,  and  his  wife  and  children  lived  in  Massachusetts,  and  had 
a  home  there,  that  the  premises  in  Iowa  were  occupied  aa  a  homestead. 
These  decisions  clearly  establish  the  doctrine  that  our  homestead  lawSi 
beneficial  in  their  operation,  and  founded  in  a  wise  policy,  should  be 
liberally  construed,  so  as  to  carry  out  their  spirit.  Considered  in  this 
light,  in  this  case  there  was  such  an  actual  purpose  and  intention  of 
present  occupancy,  accompanied  with  such  acts  on  the  part  of  the  de- 
fendant in  error  in  the  commencement  and  completion  of  his  dwelling, 
together  with  his  residence  therein  with  his  family,  that  this  might  rea- 
sonably be  held  to  amount  in  substance  to  actual  occupancy  at  the  date 
of  the  levy.  While,  therefore,  we  hold,  within  the  terms  of  the  law, 
that  occupation  is  an  essential  element  to  secure  a  homestead  inviolabil- 
ity, under  the  exceptional  circumstances  which  appear  from  the  findings 
of  the  court,  the  intentions  and  acts  of  the  purchaser  of  the  land  in  con- 
troversy may  be  construed  into  a  legal  equivalent  of  actual  occupancy 
of  such  premises.  Law  is  entitled  to  and  can  command  respect  only 
when  it  is  reasonable,  and  adapted  to  the  ordinary  conduct  of  human  af- 
fairs, and  the  construction  we  have  given  above  to  the  provisions  securing 
homestead  exemptions  is  certainly  within  their  spirit,  and  more  in  con- 
sonance with  a  reasonable  interpretation  thereof  than  if  we  adopted  the 
opposite  conclusion.  In  support  ef  these  views,  we  quote  the  language 
of  our  Brother  Bbeweb,  in  ttie  case  of  Edwards  v.  Fry,  9  Kan.  *425. 
''We  know  the  spirit  which  animates  the  people  of  Kansas,  the  makers 
q£  our  constitution  and  laws,  on  this  homest^  question.     We  note  the 

care  with  which  they  have  sought  to  preserve  the  homestead  in- 
*706    violate  to  the  family.     We  have  no  '^'disposition  to  weaken  or 

whittle  away  any  of  the  beneficent,  oonstitutioDal,  or  statutory 
provisions  on  the  subject.  We  know  that  the  purchase  of  a  homestead, 
and  the  removal  upon  it,  cannot  be  made  momentarily  contemporaneous. 
It  takes  time  for  a  party  in  possession  to  move  out,  and  then  more  time 
for  the  purchaser  to  move  in.  Repairs  may  have  to  be  made,  or  build- 
ings partially  or  wholly  erected.  Now  the  law  does  not  wait  till  all  this 
has  been  done,  and  the  purchaser  actually  settled  in  his  new  home,  be- 
fore attaching  to  it  the  inviolability  of  a  homestead.  A  purchase  of  a 
homestead  with  a  view,  to  occupancy  followed  by  occupancy  within  a 
reasonable  time,  may  secure  ai  initio  a  homestead  inviolability." 
In  the  case  of  Swenson  v.  Kiehl,  arUe^  '''534,  he  further  remarks  that 
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"occupancy  is  not  always  possible  at  the  instant  of  pnrcbase,  and  that 
a  reasonable  time  is  allowable  in  which  to  prepare  for  and  complete  the 
removal  to,  and  occupation  of ,  the  intended  homestead ;  but  the  purchase 
must  be  for  the  purpose  and  with  the  intent  of  present,  and  not  simply 
of  future,  use  as  a  residence."  See,  also,  Neal  v.  Coe,  35  Iowa,  407« 
The  order  and  judgment  of  the  district  court  are  affirmed. 

Bbbweb,  J.,  concurring. 

Valentine,  J.  I  concur  in  the  decision  of  this  case,  upon  the  grounds 
stated  by  the  chief  justice.  I  do  not  wish  to  be  understood  as  indorsing 
the  doctrine  that  a  homestead  right,  \mder  the  exemption  laws,  may  be 
acquired  in  real  estate  in  any  otiier  manner  than  by  occupancy ^  coupled 
witti  an  intention  of  making  the  property  a  homestead. 

NOTE. 

Title  Nbobssabt  to  SusTAm  HouE8TEiJ>.  Borne  estate,  bowever  limited,  in 
the  land,  is  necessary  to  support  a  claim  of  homestead.  There  can  be  no  ri^ht  of 
homestead  in  the  buildine^apart  from  the  land.  Myrick  y.  Bill,  (Dak.)  17  K.  W. 
Rep.  208;  Tharp  ▼.  Allen,  TMichO  9  N.  W.  Rep.  44B.  It  may  be  in  leased  ground. 
Callers  v.  James,  (Tex.)  1  8.  W.  Rep.  314. 

Homestead  may  be  acquired  in  lands  held  in  common  with  others,  Sherrid  y. 
Southwick,  (Mich.)  6  N.  W.  Rep.  1027;  Kaser  y.  Haas,  (Minn.)  7  N.  W.  Rep.  824; 
but  see  Zimmer  y.  Pauley,  (Wis.)  8  N.  W.  Rep.  319;  and  not  as  against  the  rights 
of  the  co-tenants.  Lynch  y.  Lynch.  (Neb.)  26  IT.  W.  Rep.  890;  Parr  y.  RdUy,  (Iowa.) 
10  N.  W.  Rep.  802;  Elder  y.  Reillv,  Id.  804. 

One  partner  cannot,  as  against  his  copartners,  nor  against  the  partnership  cred- 
itors, acquire  a  homestead  in  real  property  of  the  firm.  Hoyt  y.  Hoyt,  (Iowa,)  28 
N.  W.  Rep.  500;  Drake  y.  Moore,  (Iowa,)  23  N.  W.  Rep.  268;  Trowbndge  y.  Cross, 
(111.)  7  N  E.  Rep.  847;  Short  v.  McGruder,  22  Fed.  Rep.  48. 

REsn>BKGE  AND  OoouPATiON.  Actusl  residence  on  the  premises  is  necessary 
in  California  at  the  time  of  the  homestead  declaration.  Pfister  y.  Dascey,  10  Pac. 
Rep.  117;  Skinner  y.  Hall,  Id.  406:  Grange  y.  Qough,  4  Pac.  Rep.  1177.  But  it  is 
not  necessary  that  the  entire  premises  shall  be  occupied  for  residence  pui^oses. 
A  portion  may  be  rented  out,  or  used  for  other  purposes.  Skinner  y .  Hall,  10  Pac. 
Rep.  406;  King  y.  Goetz,  11  Pac.  Rep.  656.  But  the  proyision  as  to  residence 
does  not  apply  to  a  homestead  set  aside  under  the  insolyency  laws.  In  re  Bow- 
man, 10  Pac.  Rep.  412. 

In  Iowa  the  fact  that  a  portion  of  the  building  is  used  by  the  owner  for  busi- 
ness purposes  does  not  inyalidate  the  homestead  right.    Smith  y.  Quiggans,  22  K 
•W.  Rep.  907;  Wright  y.  Ditzler,  7  N.  W.  Rep.  98.    But  otherwise  as  to  portion  of 
the  buuding  leased  to  otherparties.    Johnson  y.  Moser,  24  N.  W.  Rep.  82;  May- 
fleld  V.  Maasdom,  18  K  W.  Rep.  652. 

In  Kansas,  as  long  as  the  whole  tract  is  used  for  the  purposes  of  the  homestead, 
it  is  exempt,  notwithstanding  another  buildineerected  on  it  is  let  to  tenants. 
Morrissey  y.  Donohoe,  82  Kan.  646;  S.  C.  6  Pac.  Kep.  27. 

In  Michigan  occupation  of  the  premises  as  a  residence  is  eqniyalent  to  a  selec- 
tion as  a  homesteaa,  if  they  are  within  the  statutory  limits,  Riges  y.  Sterling,  27 
K.  W.  Rep.  705;  and  purchase  with  the  intention  to  use  as  a  residence,  followed 
by  actual  occupation  as  soon  as  practicable,  will  giye  the  premises  the  character 
or  a  homesteaa  from  the  time  of  purchase.    Reske  y.  Reske,  16  N.  W.  Rep.  395. 

In  Minnesota  no  selection  Is  necessary  other  than  actual  occupancy,  Ferguson 
y.  Kumler,  6  N.  W.  Rep.  618;  but  the  dwelling-house  must  be  or  haye  been  on  the 

f  remises  i)rior  to  the  levy  of  an  attachment  or  execution,  Liebetrau  y.  Goodsell, 
N.  W.  Hep.  818.    It  is  not  necessary  that  the  entire  building  be  occupied  by  the 
owner.    Pond  y.  Holcomb,  8  N.  W.  Rep.  841. 

In  Nebraska  it  is  not  necessary  that  claimant  mark  and  plat  the  homestead, 
Anltman  y.  Howe,  4  N.  W.  Rep.  857;  but  it  must  be  in  his  occupation  as  his  real- 
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denca,  Karn  ▼.  Nlelson,  86  N.  W.  Hep.  666;  and  the  leasing  of  a  barn  on  the  mm- 
ises  will  not  invalidate  the  homestead  claim,  Guy  ▼.  Downs,  12  N.  W.  Rep.  6. 

In  Vermont  actual  use  and  occupation  as  a  homestead  are  necessary  to  give  the 
premises  that  character.    Russ  ▼.  £8Ute  of  Honiy,  8  Atl.  Rep.  ^dl. 

In  Wisconsin  selection  will  be  presumed  from  occupancy,  Kent  ▼.  Lesley,  4  N. 
W.  Rep.  28;  but  the  entire  lot  need  not  be  occupied  by  tne  owner,  Hoffman  t. 
Junk,  o  N.  W.  Rep.  488;  and  the  fact  that  the  owner  keeps  a  hotel  on  the  prem- 
ises does  not  prevent  the  exemption,  Harriman  ▼.  Queen  Fire  Ins.  Co.,  5  K.  W. 
Rep.  12;  but  the  premises  cannot  be  so  selected  as  to  include  premises  leased  to 
tenanto  other  than  servants,  Schoffen  t.  Landauer,  19  N.  W.  Rep.  06. 


*707  *DoDD,  Brown  &  Co.  v.  Hillb  A  Krambsu 

Januaty  Term,  1879. 

1.  Assignment:  Fraud:  Burden  of  Probfl    In  an  action  to  set  aside  a 

deed  of  assignment  on  the  alleged  ground  that  it  was  executed  witli  the 
intention  of  hindering,  delaying,  and  defrauding  creditors,  the  burden 
of  proof  rests  upon  the  plaintiff;  and,  where  the  case  is  referred,  tlie 
burden  of  having  the  report  of  the  referee  show  that  the  deed  was  so  ex- 
ecuted with  the  intention  of  hindering,  delaying,  and  defrauding  credit- 
ors, also  rests  upon  the  plaintiff.' 

2.  :  Mortgage.    The  fact  that,  pending  a  contemplated  assignment 

for  the  benefit  of  creditors,  a  mortgage  was  executed  in  good  faith  by  the 
debtor  to  one  of  his  creditors,  to  secure  a  pre-existing  debt,  which  mort- 
gage had  long  previously  been  promised  by  the  debtor  to  such  creditor, 
does  not  show  that  the  deed  of  assignment,  subsequently  executed,  was 
executed  with  the  intention  of  hindering,  delaying,  and  defrauding  cred- 
itors ;  nor  does  it  render  such  deed  of  assignment  void.  [Farlin  v.  Sook, 
80  Kan.  404;  S.  C.  1  Pac.  Rep.  123;  Bailey  v.  Kansas  Manurg  Co.,  32 
Kan.  79;  S.  0.  3  Pac.  Rep.  756;  Doggett  v.  Bell,  82  Kan.  301;  S.  G.  4 
Pac.  Rep.  292.] 

3. :  Exemption.  By  a  deed  of  assignment  for  the  benefit  of  credit- 
ors, the  debtors  transfer  to  the  assignee  all  their  partnership  property, 
*' except  what  is  by  law  exempt."  The  assignee  immediately  takes  pos- 
session of  all  such  partnership  property,  and  the  debtors  never  make  any 
claim  to  be  entitled  to  any  portion  thereof.    ^sM,  that  as  none  of  said 

>  General  notes  on  assignments,  Kayser  v.  Heavenrich,  6  Kan.  196;  Ex  parte 
Hopkins,  (Ind.)  2  N.  E.  Rep.  690;  Auley  v.  Osterman,  (Wis.)  25  N.  W.  Rep.  669; 
Wells  V.  Ellis,  (Cal.)  9  Pac.  Hep.  81.  As  to  burden  of  proving  fraud,  see  note  to 
Dirkson  v.  Knox,  (Iowa,)  80  N.  W.  Rep.  49. 

That  the  validity  of  a  mortgage  or  other  transfer  of  propertv  is  not  affected  by 
the  fact  th^t  it  is  followed  closely  by  an  assignment  for  benefit  of  creditors,  see 
Sweetser  V.  Camp,  (Mich.)  89  K.  W.  Rep.  506,  and  note,  511;  Van  Patten  v.  Burr, 
(Iowa,)  7  N.  W.  Rep.  628;  Allen  v.  Kennedy,  (Wis.)  5  N.  W.  Rep.  908;  Gage  v. 
Obesebro,  (Wis.)  6  N.  W.  Rep.  881. 

As  to  the  right  of  a  debtor  to  prefer  certain  creditors,  see  Sweetser  v.  Camp. 
(Mich.)  89  N.  W.  Rep.  606.  See.  also.  In  re  Gazett,  (Minn.)  29  K.  W.  Rep.  847,  and 
note;  Schoverling  v.  Eovar.  (Neb.)  18  K.  W.  Rep.  184;  Sands  v.  Pierson,  (Iowa,) 
17  N.  W.  Rep.  lOf;  Penton  State  Bank  v.  Whittle,  (Mich.)ll  K.  W.  Rep.  756;  Gage 
V.  Chesebro,  (Wis.)  5  N.  W.  Rep.  881;  Haben  v.  Harshaw,  (Wis.)  5  N.  W.  Rep.  878; 
Uhl  V.  Beatty,  (N.  J.)  3  Atl.  Rep.  524;  Freeholders  v.  Lindsley,  (K.  J.)  8  Atl.  Bap. 
881.    See,  also,  Gaga  V.  Panry,  (Iowa,)  a»(0, 828. 
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partnership  property  was  or  is  exempt,  (Gnptil  y.  MeFee«  9  Kan.  ^S0>) 
the  said  words  "except  what  is  by  law  exempt**  are  nugatory,  and  do 
not  render  said  deed  of  assignment  void. 

4.  Findings:  Gonstmotion:  Beferenoe:  Supreme  Goart.  Where  a  cer- 
tain finding  of  the  referee  (to  wlK>m  the  case  was  referred)  appears  to  be 
only  a  conclusion  of  law,  and  all  the  eircumstances  of  the  case  seem  to 
show  that  it  is  only  a  conclusion  of  law,  and  the  court  below  so  holds, 
the  supreme  court  will  sustain  the  ruling  of  the  district  court. 

Error  from  Sedgwick  district  oourt. 

Action  brought  by  Dodd,  Brown  &  Go.^  against  H.  J.  Hills  find  H. 
T.  Kramer,  partners  as  HUls  &  Kramer,  and  H.  G.  Day,  to  set  aside  a 
<^rtain  deed  of  assignment  made  by  the  said  Hills  &  Kramer  to  the  said 
H.  C.  Bay ;  said  deed  of  assignment  having  been  made  ostensibly  for  the 
benefit  of  the  assignors'  creditors,  but  by  the  plaintiffs  claimed  to  have 
been  made  for  the  purpose  of  hindering,  delaying,  and  defrauding  cred- 
itors. At  the  May  term,  1877,  of  the  district  court,  the  defend- 
'^'TOS  ants  recovered  a  judgment  '''against  the  plaintifib,  who  bring  the 
case  to  this  court  on  error. 

Adams,  English  &  Rugglea,  for  plaintiffs  in  error. 

Slu88j  ^rdey  &  HaUon^  for  defendants  in  error. 

Valex«tin8,  J.  This  was  an  action  to  set  aside  a  certain  deed  of  as- 
signment, made  by  the  defendants  in  this  action  ostensibly  for  the  pur- 
pose of  benefiting  the  assignors'  creditors,  but  claimed  by  the  plaintiffs 
in  this  action  to  have  been  made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors.  The  case  was  referred,  with  power  to  the  ref- 
eree to  hear  and  determine  the  same,  and  to  "make  a  full  report  of  all 
his  proceedings"  therein  to  the  court.  The  referee  heard  the  case,  and 
made  twenty-three  special  findings  therein,  and  then  reported  the  same 
to  the  court  below.  Neither  party  made  any  objection  to  the  findings 
or  to  the  report,  but  both  parties  claimed  to  be  entitled  to  a  judgment 
thereon.  The  referee  recommended  that  the  judgment  should  be  ren- 
dered in  &vor  of  the  plaintiffs;  but  the  court  below,  notwithstanding 
this  recommendation,  rendered  judgment  upon  the  facts  found  by  the 
referee  in  &vor  of  the  defendants,  and  against  the  plaintiffs,  and  of  this 
the  plaintiffs  now  complain,  and  assign  for  error  "that  the  said  judgment 
was  given  for  said  defendants  when  it  should  have  been  given  for  the  said 
plaintiffs,  according  to  the  law  of  the  land."  The  only  question,  there- 
fore, for  us  to  consider  in  this  case  is  whether  the  court  below  did  err  in 
so  rendering  said  judgment;  or,  in  other  words,  it  is  whether  the  facts 
found  by  the  referee  show  affirmatwdy  that  said  deed  of  assignment  was 
executed  with  the  intention  of  hindering,  delaying,  and  defrauding  cred- 
itors; or,  to  state  the  question  more  exactly,  it  is  whether  the  court  be- 
low erred  in  construing  that  the  facts  found  by  the  referee  did  not  sliow 
affirmatively  that  said  deed  of  assignment  was  ex:ecuted  with  the  inten- 
tion of  hindering,  delaying,  and  defrauding  creditors;  for  the  bur- 
^709  den  of  proving  that  the  deed  '*'of  assignment  was  executed  with 
the  intention  of  hindering,  delaying,  and  defrauding  creditors, 
and  the  burden  of  having  the  facts  reported  by  the  referee  show  that  the 
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deed  of  assignmeDt  was  so  executed,  rested  upon  the  plaintiffi.  If  the 
facts  reported  by  the  referee  were  not  sufficient  to  support  a  judgment  in 
favor  of  the  plaintiffs,  the  court  rightfully,  as  the  plaintifft  did  not  ask 
for  a  new  trial  nor  for  additional  findings,  rendered  judgment  in  fiEtvor 
of  the  defendants.  We  cannot  say  that  the  court  below  erred.  The 
first  fact  found  by  the  referee  urged  as  showing  that  the  assignment  was 
fraudulent  and  void,  was  a  transaction  had  between  the  defendants  and 
one  Walter  S.  Dubois;  but,  as  this  transaction  was  had  several  days  be- 
fore the  assignment  was  even  contemplated,  and  does  not  seem  to  have 
had  any  connection  with  the  assignment,  we  do  not  think  that  it  can 
show  that  the  assignment  was  fraudulent  or  can  render  it  void. 

The  next  and  the  only  other  fact  found  by  the  referee,  urged  as  showing 
that  said  assignment  was  fraudulent  and  void,  was  the  giving  of  a  certain 
mortgage  by  one  of  the  defendants  to  J.  C.  Fraker.  This  mortgage  was 
given  tibree  days  before  the  assignment  was  made,  seven  days  after  the 
assignment  was  first  contemplated,  and  while  it  was  in  contemplation; 
but  all  the  transactions  connected  with  this  mortgage  were  in  good  &itb. 
The  mortgage  was  given  to  secure  pre-existing  debts,  for  the  bulk  of  which 
the  defendants  had  long  prior  thereto,  long  prior  to  any  contemplated  as- 
signment, long  prior  even  to  any  supposed  insolvency,  promised  to  ex- 
ecute such  mortgage. 

The  next  grounds  urged  as  showing  tliat  said  assignment  was  fraudu- 
lent and  void,  are  the  following  findings  made  by  the  referee,  to-wit: 

'^  Twentieth.  That  the  said  Hills  and  Kramer  (the  defendants  and  as- 
signors) reserved  to  themselves,  in  said  deed  of  assignment,  interests 
and  benefits  in  the  property  assigned  before  the  creditors  are  to  be  paid 
in  full. 

''  Twenty-first,  That  the  said  deed  of  assignment  from  the  said  Hills 
and  Kramer  to  the  said  H.  C.  Day  is,  as  to  the  plaintiffs  in  this  cause 

of  action,  fraudulent  and  void." 
*710  *The  twentieth  finding  of  the  referee  is  evidently  only  a  conclusion 
of  law,  and  not  a  finding  of  fact.  It  is  founded  upon  a  certain 
exception  placed  in  the  deed  of  assignment,  which  exoepts  from  the  op- 
eration of  the  deed  all  property  exempt  by  law  from  legal  process.  The 
exception  is  in  the  following  words,  to-wit  "except  what  is  by  law  ex- 
empt." The  deed  in  terms  transfers  to  the  assignee  all  the  defendants* 
partnership  property,  "except  what  is  by  law  exempt."  There  is  no 
other  exception  or  reservation  of  property  to  be  found  in  the  deed  of  as- 
signment. Immediately  after  the  deed  of  assignment  was  executed,  the 
assignee  took  possession  of  the  property  assigned,  and  it  does  not  appear 
that  the  defendants  have  at  any  time  since  daimed  to  be  entitled  to  any 
portion  of  the  property  as  "exempt,"  or  otherwise.  Indeed,  the  prop- 
erty was  all  partnership  property,  and  therefore  under  the  law  none  of 
it  was  or  is  exempt,  (Guptil  v.  McFee,  9  Kan.  ♦80;)  and  as  none  of  it  was 
or  is  exempt,  none  of  it  was  reserved  to  the  defendants.  This  case  differs 
very  materially  from  that  of  Clark  v.  Robbins,  8  ICan.  *674.  In  that 
case  $800  worth  of  the  very  property  assigned  was  reserved  for  the  benefit 
of  the  assignors,  and  they  were  to  select  the  same  themselves*    In  this 
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case  nothing  is  reserved,  and  no  attempt  was  made  in  the  deed  of  assign- 
ment or  elsewhere  to  give  to  the  defendants  any  right  to  select  any  of  tiie 
property  assigned  for  themselves.  The  said  words,  "except  what  is  by 
law  exempt,"  used  in  said  deed  of  assignment,  being  nugatory,  may  be 
treated  as  surplusage. 

The  twenty-first  finding  of  the  referee,  we  think,  is  also  only  a  conclu- 
sion of  law,  and  not  finding  of  a  fact.  Indeed,  it  would  seem  to  be  only 
a  conclusion  from  the  twentieth  finding.  The  referee  probably  concluded 
that  because  the  defendants  "reserved  to  themselves  in  said  deed  of  as- 
signment interests  and  benefits  in  the  property  assigned,"  that  therefore 
the  "deed  of  assignment "  was  "fraudulent  and  void."  The  referee 
would  have  undoubtedly  been  correct  in  his  twenty-first  finding  if  his 
twentieth  had  been  correct.  But,  as  we  have  already  shown,  his 
*711  twentieth  finding  is  not  *correct.  We  think  the  twenty-first  find- 
ing is  a  conclusion  of  law,  and  not  a  finding  of  a  fact,  for  the  follow- 
ing reasons:  (1)  The  referee  does  not  call  it  a  finding  of  fact,  although 
he  numbers  it  consecutively  along  with  other  findings  whidi  are  find- 
ings of  fact.  (2)  The  court  below  evidently  treated  it  is  a  mere  conclu- 
sion of  law,  and  the  plaintiffs,  whose  interest  it  was  to  make  it  appear  to 
be  a  finding  of  fact,  and  not  a  conclusion  of  law,  and  upon  whom  rested 
the  burden  of  having  it  made  to  so  appear,  did  not  ask  to  have  the  re- 
port returned  to  the  referee  so  that  it  might  be  amended  so  as  to  make  it 
so  appear,  but  seemed  to  be  satisfied  with  it  as  it  was.  (3)  The  referee 
seems  to  have  attempted  to  find  oQ  the  facta  in-great  detail^  while  this  find- 
ing is  ooudied  in  very  general  language.  (4)  None  of  the  facts  stated 
in  detail  support  this  finding.  (6)  The  finding  immediately  preced- 
ing this  one  is  v/nqueetioviMy  a  mere  conclusion  of  law,  and  this  finding 
seems  to  be  a  mere  inference  or  condusion  from  that  finding.  (6)  If 
there  had  been  any  facts  to  support  this  finding,  the  referee  would  un- 
doubtedly have  stated  them  in  his  detailed  statement  of  the  facts;  or, 
fJEdling  to  do  so,  the  plaintiffs  would  undoubtedly  have  called  his  atten- 
tion to  the  matter  and  asked  him  to  do  so;  and,  if  he  had  still  fsdled, 
they  would  undoubtedly  have  asked  the  court  to  have  the  report  re- 
turned to  the  referee  for  additional  findings.  (7)  The  last  two  findings 
following  the  words  "as  matter  of  law  I  find,"  and  numbered  1  and  2, 
can  scarcely  be  said  to  be  conclusions  of  law  frpm  the  facts  found.  The 
first  of  said  last  two  findings  is  merely  the  referee's  opinion  as  to  what 
judgment  and  the  amount  of  the  judgment  that  should  be  rendered.  The 
second  is  certainly  not  a  conclusion  of  law  from  the  facts  found,  but  is 
merely  the  referee's  statement  with  reference  to  certain  costs.  (8)  There- 
fore, as  there  is  nothing  in  the  case  to  support  said  twenty-first 
"^712  finding  except  merely  a  conclusion  of  law,  and  *as  this  condusion 
of  law  is  itself  incorrect,  we  think  said  twenty-fijst  finding  must 
also  be  incorrect. 

The  judgment  of  the  oourt  below  will  be  affirmed. 
(AH  the  justices  concurring.) 
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Ladoiska  a.  Perlet  v.  Jacob  E.  Taylob  and  others. 

January  Term,  1879. 

1.  Coyenants:  Warranty:  Uen  for  Taxes.    In  an  action  on  the  covenant 

of  warranty  in  a  deed  of  conveyance  from  a  defendant  to  plidntiif,  th» 
findings  of  facts  show  that  at  the  date  of  the  delivery  of  the  deed  there^ 
were  liens  on  the  property  for  unpaid  taxes,  penalties,  and  charges,  of 
•181.86;  tliat  about  the  time  of  the  execution  of  the  deed,  plaintiff  re- 
ceived $150  from  a  debtor  of  defendant,  which  he  agreed  to  accept  and^ 
use  in  the  payment  and  discharge  of  such  liens.  He  failed  to  do  so  until 
the  liens  greatly  exceeded  the  8150.  Held,  the  plaintiff  was  not  entitled 
to  recover  as  on  a  breach  of  warranty. 

2.  Oontinuanoe :  Beferenoe.    In  a  reference  had  before  a  referee,  after  the 

evidence  had  all  been  concluded,  the  plaintiff  produced  and  read  an  affi- 
davit for  the  continuance  of  the  hearing  for  fifteen  days  that  he  mi^ht 
obtain  additional  evidence  on  the  alleged  gromid  of  surprise.  Hdd  that,, 
as  it  did  not  appear  that  the  evidence  was  material  to  Uie  issues,  the  ref- 
eree committed  no  error  in  overruling  his  application. 

5.  t  Set-OfT:  Costs:  No  Error,  When.   In  an  action  for  the  recovery 

of  money  only,  in  which  the  defendant  filed  for  his  defense  a  set-off,  and 
the  referee  reports  that  the  defendant  is  entitled  under  the  evidence  to> 
a  judgment  for  S265;  and,  upon  the  motion  of  plaintiff  to  set  aside  the 
report  and  findings,  the  court  reduces  the  claim  to  $180,  and  enters  jiidg- 
ment  accordingly,  Tield' not  error  for  the  court  to  tax  all  the  costs  in 
favor  of  the  defendant,  notwithstanding  the  modification  of  the  referee's 
report. . 

■  ■ 

Error  from  Nemaha  district  court. 
The  case  is  stated  in  the  opinion. 
*718    yoseph  Sharpe,  for  plaintiff. 
/.  E,  Ib^to*!  for  defendants. 

HoRTON,  C.  J.  This  was  an  action  on  the  covenant  of  warranty  in 
a  deed  of  conveyance  from  defendants  in  error  to  plaintiff  in  error,  to 
recover  the  sum  of  $2,000,  for  taxes,  interest,  and  penalties,  alleged  to 
have  been  incumbrances  upon  the  property  at  the  time  it  was  conveyed,, 
and  which  plaintiff  claimed  she  had  paid  after  defendants  had  refused  so 
to  do.  Defendants,  for  answer,  filed  a  general  denial,  and  alleged  that,, 
in  1,872,  one  Morris  Finks  was  owing  defendants  $150 ;  that  it  was  agreed 
between  plaintiff  and  defendant  that  plaintiff  should  collect  this  money, 
and  pay  off  all  the  taxes  due  on  the  land;  that,  in  pursuance  of  this  ar- 
rangement, plaintiff  collected  the  money,  but  fistiled  to  pay  the  taxes. 
Defendants  cdso  set  up  an  account,  in  the  way  of  a  set-off,  of  $480.  The 
case  was  referred,  and  the  referee  reported  the  following  conclusions  of 
fiact: 

"1.  There  was  a  written  contract  made  betweeti  the  parties  to  this  ac- 
tion for  the  exchange,  in  part,  of  the  real  property  described  in  plaintiff's 
petition,  and  delivered  in  escrow  to  Dr.  McNeal,  of  St.  Jo.|  Mo.;  and. 
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on  the  same  day,  plainti&t  cm  fheir  part|  in  condderation  thereof,  made, 
ezecnted  and  ddivered  in  like  manner  to  the  defendants  a  deed  convey- 
ing to  them  a  certain  house  and  lot  in  Lacon,  111. 

*^2.  That  nnder  said  contracts  and  deed,  the  parties  were  put  by  the 
grantors  in  the  immediate  possession  of  the  premises  each  had  thus  con- 
veyed to  the  other. 

^3.    That  on  the  twenty-second  day  of  July,  1872,  the  said  de- 
fendants  and  their  wives,  as  grantors,  made  and  delivered  to 
*714    "^kintififs  the  deed  of  warranty,  conveying  to  them  the  said  lands, 
according  to  the  terms  of  their  agreement. 

'^4.  That  on  the  said  twenty-second  day  of  July,  1872,  at  the  time 
said  lands  were  so  conveyed  to  plaintiff  by  the  defendants,  there  remained 
liens  for  unpaid  taxes,  which  amounted  to  (costs,  penalties,  and  ddarges 
incnrred)  the  sum  of  $131.86,  which  were  evidenced  by  said  exhibits 
Nos.  16,  17,  24,  183,  and  186,  and  tax  deed  marked  *L.' 

^'5.  I  find  that  John  A.  Perley,  in  aU  these  transactions  with  the  de- 
fendants, was  the  acting  and  recognized  agent  of  his  wife,  the  plaintiff, 
as  to  her  interest  in  all  of  said  matters,  and  had  so  acted  for  more  than 
ten  years. 

'^6.  And  that  at  or  just  prior  to  the  time  said  deed  of  said  lands  was 
by  defendants  made  to  plaintiff,  (July  22,  1872,)  the  said  plaintiff,  by 
her  said  agent*  collected  from  one  Finks,  of  Lacon,  111.,  $150  in  money, 
that  was  due  then  to  these  defendants. 

^7.  That  about  said  time  said  plaintiff  agreed  to  and  with  these  defend- 
ants that  the  said  plaintiff  would  use  the  same  in  paying  off  and  dis- 
charging all  of  said  tax  liens  then  unpaid  on  the  lands  defendants  had 
conveyed  to  plaintiff. 

<<8.  That  the  claim  of  plaintiff  for  these  taxes,  July  22,  1872,  being 
for  $181.36,  was  ofiket  and  fully  discharged  by  the  moneys  plaintiff  had 
then  belonging  to  defendants,  leaving  a  bdance  in  the  hands  of  the  plain- 
tiff of  $28.64,  as  the  weight  of  evidence  shows. 

'^9.  That  the  testimony  shows  that  the  defendants  were  employed  by 
plaintiff  in  two  actions  pending  in  Brown  county,  Kansas,  wherein  these 
plaintiffs  were  defendants,  and  one  John  G.  Spencer  and  Spencer  &  Let- 
son  were  the  plaintiffs;  that  said  suits  were  commmiced  prior  to  and  ter- 
minated at  the  October  term  of  the  district  court  for  said  Brown  county, 
l^nsas,  in  1874,  and  that  said  services  were  worth  $250,  including 
money  paid  as  expenses;  that  no  payment  has  been  made  thereof  by 
the  plaintiff  to  defendants,  or  any  one  else  for  them. 

^'10.  I  find  that  the  plaintiff,  within  three  years  past,  employed  these 
defendants  as  attorneys  to  prosecute  an  action  against  John  O.  Spencer 
for  damages  plaintiff  claimed  that  said  Spencer  bad  done  to  his  premises 
and  crops,  and  that  a  suit  in  pursuance  of  said  employment  was  under- 
taken by  defendants  as  such  attorneys  in  the  case,  by  preparing  the  pa- 
pers and  writing  the  bond  for  costs,  but  not  filed,  on  account  of 
^16    fiEulnre  of  plaintiff  to  furnish  security  for  costs;  and  *that  the  serv- 
ices therein  were  worth  the  sum  of  $15,  and  that  the  same  re- 
mains due  and  unpaid. 
V.21K— 38 
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'41.  I  further  find  that  since  the  oommeDoement  of  this  suit  plabtiff 
obtained  a  tax  deed,  hereto  attached  as  exhibit  'L/  upon  two  quarter- 
sections  of  land,  which  covers  that  much  of  the  lands  described  in  plain- 
tifPs  petition,  and  conveyed  to  plaintiff  by  defendants  by  warranty,  July 
22,  1872,  and  said  deed  is  duly  recorded  as  provided. by  law." 

And  thereon  the  referee  found,  among  others,  the  following  condusioDS 
of  law: 

^^1.  I  am  of  the  opinion  that  the  defendants  are  entitled  to  have  and 
recover  of  and  firom  the  plaintiffs  aforesaid  the  sums  of  money  so  severally 
found  due,  amounting  to  $265,  together  with  their  proper  costs  to  be 
finally  taxedin  the  case. 

''2.  I  am  of  the  opinion  it  was  the  duty  of  plaintiff  to  pay  the  taxes 
that  were  due  thereon  on  the  twenty-second  day  of  July,  1872;  and  that 
she  could  not  acquire  title  under  the  same,  and  by  her  own  n^lect  create 
a  breach  of  the  warranty  for  which  these  defendants  would  be  liable; 
and  that  the  doctrine  of  merger  of  the  titles  set  out  must  apply,  so  far 
as  these  defendants  are  concerned." 

Plaintiff  moved  the  court  to  set  aside  the  report  of  the  referee;  and  the 
defendants  asked  for  judgment  for  the  $265,  and  costs.  Upon  the  hear- 
ing of  these  motions,  the  district  court  confirmed  the  report  in  all  matters 
except  it  reduced  the  claim  of  defendants  to  $180,  for  which  judgment 
was  rendered  in  their  favor.  Plaintiff  duly  excepted  to  the  judgment, 
and  defendants  objected  to  the  reduction  of  their  claim.  The  plaintiff 
in  that  court  brings  the  case  here  on  error. 

Several  questions  are  attempted  to  be  presented  for  our  consideration, 
in  a  very  lengthy  written  brief  on  the  part  of  plaintiff  in  error;  but  as 
many  of  these  questions  relate  solely  to  whether  the  findings  of  the  referee 
are  supported  by  sufficient  evidence,  and  as  there  is  ample  and  appar- 
ently credible  testimony  in  their  fietvor,  we  must  pass  over  a  discussion 
of  the  testimony,  and  confine  ourselves  to  the  question  whether,  upon 
the  facts  found,  the  plaintiff  has  been  prejudiced  by  the  judgment  of 
the  court.  The  deed  was  delivered  July  22,  1872,  and  as  be- 
*716  tween  *any  grantor  and  grantee,  if  the  land  is  conveyed  prior  to 
November  1st,  the  grantee  is  to  pay  the  taxes.  Railroad  CSo.  v. 
Jaques,  20  Kan.  689.  So,  in  this  case,  the  plaintiff  was  liable  for  the 
taxes  of  1872.  On  July  22d  of  that  year,  there  remained  liens  for 
unpaid  taxes,  including  costs,  penalties,  and  charges,  $131.36;  and  this 
sum  defendants  would  have  been  liable  for,  together  with  the  additional 
amounts  due  thereon  at  the  time  of  the  payment  of  taxes,  on  or  about 
April  16,  1874,  but  for  the  collection  of  the  said  $150  belonging  to  de- 
fendants, and  which,  by  the  agreement  of  the  parties,  was  to  be  used  in 
paying  off  and  discharging  these  tax  liens.  Tlie  plaintiff  had  no  right 
to  retain  this  $150,  and  suffer  the  tax  lien  to  increase  at  the  rate  of  50 
per  cent,  per  annum ,  nor  wait  till  the*  lien  had  ripened  into  a  title.  Such 
action  would  baVe  been  a  gross  fraud  upon  the  rights  of  the  defendants. 
If  any  of  the  tax  liens  due  on  July  22,  1872,  continued  unpaid  after  the 
collection  of  the  said  $160,  it  was  solely  owing  to  the  fiiult  and  neg- 
ligence of  plaintiff.     She  should  have  complied  with  her.  promises,  and 


SMITH  «.  WOQDLKJCF.  6X5 

satisfied  the  liens  from  the  moneys  paid  over  to  her  for  this  purpose. 
The  conclusions  of  law  on  this  point  by  the  referee  were  corrtet,  and  the 
district  court  committed  no  error  in  affirming  them. 

After  the  evidence  was  closed,  plaintifiFmade  an  application  for  a  con- 
tinuance of  the.  case  for  fifteen  days,  to  permit  him  to  obtain  additional 
evidence,  on  the  ground  that  he  was  surprised  at  the.  evidence  offered  on 
the  part  of  the  defendants.  It  did  not  appear  that. the  evidence  was 
material  to  the  issues,  and  the  referee  did  right  in  overruling  the  mo- 
tion. 

Costs  were  properly  allowed  to  the  defendants  by  the  court,  under 
sections  689  and  690,  Gen.  St.  747,  notwithstanding  the  claim  of  the 
defendants  was  reduced  from  the  sum  reported  by  the  referee  to  $130. 
If  any  error  was  committed  in  reducing  this  claim,  it  was  in  no  way 
prejudicial  to  the  rights  of  the  plaintiff.  She  was  benefited  instead  of 
being  injured  thereby. 

Counsel  for  the  defendants  ask  us  to  modify  the  judgment  so  as 

*717     to  allow  them  the  $265  reported  their  due  by  the  ref  *eree.    They 

have  filed  no  cross^petition  ailing  error,  and  we  cannot  vary  the 

judgment  at  their  instance  to  the  prejudice  of  plaintiff.     Waterson  v. 

Devoe,  18  Kan.  223. 

We  cannot  perceive  that  plaintiff  has  any  reason  to  complain  of  the 
judgment  upon  the  findings  of  fact,  and  said  judgment  will  therefore  be 
affirmed. 

(All  the  justices  concurring.) 


S.  D.  Smith  v.  W.  H.  Woodleaf. 

January  Term,  1879. 

1.  Tender:  When  made.  A  tender  otherwise  sufficient  to  change  a  right* 
ful  into  a  wrongful  possession  of  property  must,  in  order  to  avail  a  plain- 
tiff in  an  action  to  recover  such  property,  be  made  before  the  commence- 
ment of  the  action. 


a.  ■     :  After  Aotion  Began.    A  tender  made  after  the  filing  of  the  peti* 

tion  and  the  issue  of  process,  and  by  the  officer  who  has  the  process  in  his 
possession,  is  not  made  before  the  commehcement  of  the  action. ^ 

S.  Costs :  Beplevin.    By  statute,  the  costs  in  a  replevin  action  follow  the 
judgment,  and  are  not  discretionary  with  the  court. 

Error  from  Franklin  district  court. 

Beplevin  brought  by  Smith  against  Woodleaf. '  Trial  at  May  term, 
1878,  of  the  district  court,  and  judgment  against  Smith,  who  brings  the 
case  here. 

1  After  suit  1b  brought,  a  tender  to  ps;^  off  a  Hen  must  embrace  the  costs  in  the 
suit,  in.  addition  to  the  amonnt  of  the  lien.    Lauer  v.  Livings,  d4  Ean.  2*33. 


^fr^ 
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/(An  W.  D^lordj  foft  plaintiff  in  error. 
Benaon  A  PaMnam^  for  defendant  in  error. 

BreweBi  J.     This  was  an  action  of  replevin  to  recover  some  estOe. 

The  answer  was  a  general  d^iial.     The  jury  returned  a  verdict  for 
*718    defendant,  finding  the  right  of  posses'^'sion  to  have  been  in  him 

at  the  commencement  of  the  action,  and  the  value  of  such  pos- 
session $15 .66.  The  following  statement,  incorporated  in  a  bill  oi  excep- 
tions, presents  the  questions:  '^On  and  during  the  trial  of  this  action,  it 
was  admitted  in  evidence  by  the  parties  that,  after  the  filing  of  the  peti- 
tion, affidavit,  and  bond  in  replevin,  of  which  copies  are  hereto  attached, 
marked  *A'  and  ^B,'  respectively,  and  made  a  part  hereof,  and  issuance 
and  delivery  of  the  summons  and  order  of  delivery  herein  to  the  officer, 
Philip  Devore,  who  served  the  same;  but  before  said  officer  made  service 
thereof,  said  Devore,  at  the  request  and  by  the  authority  of  the  plaintiflT, 
Smith,  and  as  his  agent  for  that  purpose,  demanded  of  said  defendant 
Woodleaf  the  cattle  herein  replevied,  mentioned  in  the  petition  herein; 
whereupon  said  Woodleaf  (then  being  without  actual  notice  that  said 
petition,  bond,  and  affidavit  had  been  filed  and  said  writ  issued  to  said 
Devore)  refused  to  give  up  the  said  cattle,  claiming  to  hold  them  under  the 
statutes  of  Kansas,  in  such  cases  made  and  provided,  for  damages  done 
by  them  to  his  com,  and  that  he  had  seised  them  while  doing  such  dam- 
ages; whereupon  then  and  there  said  officer  Devore,  as  such  agent,  and 
at  the  request  and  by  the  authority  of  the  plaintiff,  and  with  his  (plain- 
tiffs) money,  tendered  to  said  Woodleaf  the  sum  of  $25  (twenty-five 
doUars),  lawM  money  of  the  United  States,  as  the  full  amount  of  said 
damages,  and  in  payment  thereof,  which  said  Woodleaf  then  and  there 
refused  to  accept  or  to  deliver  up  to  said  Devore,  as  such  agent,  said 
catde  (though  said  Devore  was  authorized  then  and  there  to  receive  the 
same,  as  said  Woodleaf  was  then  informed  by  said  Devore);  thereupon 
the  said  Devore,  still  claiming  to  act  as  the  agent  of  the  plaintiff,  but  in 
fact  having  no  authority  so  to  do,  tendered  to  the  defendant  for  the  same 
purpose  the  sum  of  thirty  dollars,  lawful  money,  which  said  Woodleaf 
then  and  there  also  refused  to  accept, — ^the  said  Smith  having  in  iact 
authorized  said  Devore  to  tender  no  more  than  the  said  sum  of  $25,  but 
said  Woodleaf  did  not  know  of  that  fact;  thereupon  then  and  there  said 
Devore  served  said  summons  on  said  Woodleaf,  and  seized  said  cattie 
under  the  order  of  delivery  aforesaid,  as  shown  by  the  returns  thereon; 
thereupon  then  and  there  said  Woodleaf  offered  to  accept  and  receive  the 
said  $80  so  tendered  to  him  in  full  of  said  damages,  and  release  his  said 

daim  on  said  cattle,  but  said  Devore  then  and  there  refused 
*719    *to  pay  the  said  $30;  but,  as  such  officer,  drove  away  said  cattle 

from  the  farm  and  possession  of  said  Woodleaf.  And  after  the 
testimony  adduced  on  said  trial  had  closed,  and  this  cause  had  been 
argued  by  counsel,  the  Hon.  N.  T.  Stephens,  presiding  judge  of  said 
court,  charged  the  jury  cu  to  A«  atiid  Under  in  the  following  words,  viz. : 
'Gentiemen  of  the  jury,  the  tender  question  does  not  arise  in  this  case; 
you  will  pay  no  attention  to  it}'  to  which  part  of  said  chaige  the  plain- 
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tiff  excepted)  and  no  other  or  further  chaige  or  instruction  was  given  to 
fhe  jury,  or  asked  for  by  either  party,  on  the  subject  of  such  tender.** 

After  the  overruling  of  the  motion  for  a  new  trial,  plaintiff  presented 
a  motion  to  tax  all  costs  which  accrued  in  the  cause  subsequently  to  the 
tender  against  Woodleaf;  but  the  court  denied  it,  and  Smith  again  ex- 
cepted. The  errors  alleged  are:  (1)  The  court  erred  in  instructing 
the  jury  that  the  tender  question  did  not  arise  in  the  cause,  and  to  pay 
no  attention  to  it;  (2)  in  refusing  to  tax  the  costs  which  accrued  after 
the  tender  against  the  defendant. 

It  appears  from  the  statement  that  the  defendant  did  not  claim  to  be  the 
Owner  of  the  cattle,  but  only  daimed  the  right  of  possession, — the  right 
given  by  section  83,  p.  494,  of  the  General  Statutes,  to  detain  trespassing 
cattie  until  the  payment  of  damages.  Upon  this  it  is  broadly  claimed 
that,  until  after  an  assessment  of  these  damages  by  fence  viewers,  no  ten- 
der avails  to  discharge  this  right  of  possession;  and,  secondly,  that,  even 
if  this  be  not  correct,  the  tender  must  be  made  before  the  commence- 
ment of  the  replevin  action.  We  shall  not  stop  to  examine  the  first 
proposition,  passing  it  with  the  single  remark  that  if  under  our  statuteih 
a  tender  of  sufficient  amount  does  not  operate  to  discharge  the  right  of 
possession,  even  at  the  very  moment  it  attaches,  it  ought  to,  and  the 
statutes  ought  to  be  so  amended  as  to  secure  this  right  to  the  owner  of 
the  cattle.  But  the  second  proposition  we  think  is  correct,  and 
*720  that,  to  avail  the  plaintiff,  a  tender  oth*erwise  sufficient  to  dis- 
charge the  defendant's  right  of  possession  must  be  made  before 
the  commencement  of  the  actio% 

It  has  been  repeatedly  decided  by  this  court  that  the  gist  of  the  ac- 
tion of  replevin  is  the  wrongful  detention,  and  that  this  relates  to  the 
time  of  the  commencement  of  the  action.  Town  of  Leroy  v.  HcConnell, 
8  Kan.  *273;  Brown  v.  Holmes,  18  Kan.  *482.  This  last  case  is  ex- 
actly in  point.  True,  it  was  a  case  of  demand,  and  not  of  tender;  but 
that  which  is  true  of  the  former,  is  also  true  of  the  latter.  If  a  demand 
after  the  commencem«[it  of  a  suit  is  powerless,  for  the  purposes  of  such 
suit,  to  change  a  rightful  into  a  wrongful  possession,  equally  so  is  a  ten- 
der after  suit.  The  plaintiff  cannot  create  his  right  of  action  after  suit 
brought.  The  question  is,  whether  when  he  commehced  he  had  a  cause 
of  action;  and  if  he  did  not,  he  must  foil.  He  determines  the  time  of 
commencing;  and  it  would  be  strange  if  after  commencing  he  could 
create  a  right  of  action  which  did  not  exist  when  he  commenced,  and 
enforce  it  against  the  defendant.  To  avoid  the  effect  of  this,  coun^  for 
plaintiff  claims  that  the  suit  was  not  commenced  until  after  the  service 
of  the  summons  and  the  order  of  delivery,  and  cites  the  case  of  Badger 
V.  Phinney ,  15  Mass.  359.  We  have  already  decided  the  other  way,  in 
Brown  v.  Holmes,  mpra.  There,  after  the  filing  of  the  petition  and  the 
issue  of  process,  an  agent  went  with  the  officer  who  had  the  process  and 
made  a  demand  before  any  service  was  attempted;  and  we  held  the  de- 
mand too  late.  It  was  after  the  commencement  of  the  suit.  No  tender 
is  claimed  in  this  case,  except  as  made  after  the  filing  of  the  petition 
and  the  issue  of  process,  and  by  the  officer  who  had  the  process  in  his 
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.poqket)  and  whd9e.  dxity  it  was  to  serve  it  It  does  j;ipt«ppear:froqi  any- 
tht^Ja.  the  [statement  that  i{  defendant  had  accepted  the  tender  the  pro- 
idlaliii^windd.  ihayci  been  returned  not. served,  or  ttie  suit  abated.  In  the 
Absence  of  instructions  from  the  plaintiff  to  the  contrary,  (and  none  such 

are  shown,)  it  would  have  been  the  officer's  duty  to  serve  the  pro- 
*721     oess,  and  the  suit  would  continue.     The  def^dant  ;*would  have 

heexi  compelled  to  employ,  counsel  to  defend  his  idghis,  or  a  judg- 
ment might  have  been  rendered  qgainst  him  for  costs  exceeding  the 
amount  tendered  and  received, 

CSoUnsel  further  contends  that,  for  some  purposes,  the  law  ignores  frac- 
tions of  a  day,  and  that  acts  doue  the  same  day  ar^'  to  be  considered  as 
done  at  such  moment  thereof  as  will  most  accord  with  the  truth  and  jus- 
tice of  the  case..  We  fail  to  see  what  difference  in  principle  it  will  nu^^e 
whether  the  service  and  tender  are  made  the  same  day  that  the  petition 
is  filed,  or  on  some,  succeeding  day.  Neither  party's  rights  would  be 
changed  or  conduct  affected.  And  the  truth  of  the  case  certainly  requires 
that  that  which  is  shown  to  havie  been  done  after  the  other,  shall  be  held 
to  have  been  so  done.  Nor  do  we  see  anything  in  the  conduct  of  the 
plaintiff  to  entitle  him  to  any  special  sympathy,  or  which  would  justify 
any  straining  of  facts  or  law  to  relieve  him.  .The  defendant's  conduct 
may  have  been  no  better.  Indeed,  the  case  is  one  in  which  the  court 
csax  enforce  the  strict  rules  of  the  law  with  the  least  possible  r^ret.  But 
it  is  with  the  plaintiff's  conduct  we  have  now  to  do.  And  it  appears 
that  after  his  cattle  had  trespassed  upon  his  neighbor's  fields,  and  de- 
stroyed his  corn,  without  ever  offering^  pay  for  the  damage  they  had 
done,  he  invokes  the  aid  of  the  powers  and  processes  of  the  law,  files  an 
untruthful  affidavit,  to  remain  as  a  permanent  record  of  the  county, 
charging  wrong  upon  such  neighbor,  and  sends  out  an  officer  with  the 
process  in  his  possession  to  seize  and  deliver  the  cattle.  Up  to  that 
moment  his  neighbor  had  done  right,  and  he  had  done  wrong.  Does  it 
lie  in  his  mouth  to  cry  technicality  at  the  rules  which  visit  upon  him 
the  consequences  of  such  wrong?  <^They  that  seek  the  sword  shall  perish 
by  the  sword."  If  the  defendant  was  entitled  to  the  possession  of  the 
cattle  at  the  commencement  of  the  action,  he  was  entitled  to  a  judgmoit 
for  their  return  or  the  value  of  such  possession ;  and  in  replevin  actions 

the  statutes  give  no  discretion  to  the  court  as  to  the  matter  of 
*722    *costs,  but  make  them  follow  the  judgment.     Gen.  St.  746»  747, 
.    §§  689,  590. 
The  judgment  will  be  affirmed. 
.    (AH  the  justices  eonqurring.) 
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.   Jac»b  O.  Tttds  V.  RoBisrF  B^  CoBKiim.    -   ■  • 

-  • 

Jaauary  Torm,  1879. 

1,  Damages:  Instruotions.  It  is  pot  error  fqr  a  oonrt  to  call  the  attention 
of  the  jury  to  all  matters  groper  for  their  consideratipp  in  assessing  dam- 
ages. 

d. -:  Exemplary :  Expenses  of  Litigation.  In  a  ease  in  which  ex- 
emplary ot*  vindictive  damages  are  proper,  the  jury  may*  in  estimating 
sneh  damages,  take  into  consideration  the  probable  ana  reasonable  ex- 
penses of  the  litigation,  and  that,  although  there  may  be  no  testimony  as 
to  the  amount  of  such  expenses.^ 

8b       :  Assault  and  Battery.    So,  also,  in  estimating  such  damages  in 

a  case  of  assault  and  battery,  the  Jury  may  take  into  consideration  any 
fear  or  feeling  of  insecurity  created  jn  thcpIaintifC  by  the  defendant's 
assault. 

Error  from  Cowley  district  court. 

Action  brought  by  Corkins  against  Titus  for  damages  in  the  sum  of 
$5,000,  for  an  assault  and  battery.  Trial  at  the  August  term,  1877,  of 
the  district  oourt,  and  verdict  and  j  udgment  for  plaintifffor  $900  and  oosts. 
ntus  brings  the  case  here  for  review. 

Jennings  &  Bvdcman  and  Pedb,  Syan  <k  Jofmaon^  for  plaintiff  iti  error. 

E.  S,  Torrance  and  'Jomea  McDermotty  for  defendant  in  ^Tifpr;    ; 

Brewer,  J.  Action  for  danoages  for  tfn  assault  and  battery.  Ver- 
*723    diet  and  judgment  were  for  the  plaintiff,  and  tiie  ^defendant  allies 

error.  The  errorsalleged  are  in  these  extraots  from  the  instructions : 
'^n  assessing  the  plaiatifPs  damages  the  jury  may,  in  their  discretion,  take 
into  consideration  the  feeling  of  insecurity  the  plaintiff  may  have  by  rea- 
son of  the  defendant's  assault  upon  him;"  and  ''you  may  also,  in  your 
discretion,  take  into  consideration  the  probable  and  reasonable  expenses 
of  conducting  this  suit." 

It  is  stated  that  other  instructions  were  given,  but  they  are  not  pre- 
served in  the  record;  neither  are  we  advised  of  their  nature  or  extent. 
We  do  not  know  in  what  relation  these  instructions  stood  to  the  entire 
charge,  nor  whether  the  oourt  in  tbem  is.referring  to  actual  or  exemplary 

damages.     We  cannot  say  whether  this  comprises  all  that  was  said  to 

• 

^Grounds  for  exemplary  damages,  see  Jockers  ▼.  Bergman,  39  Kan.  110.  See, 
also,  Wiley  v.  Keokuk,  6  Kan.  69,  and  note.  ... 

In  an  action  for  damages  for  assault' and  battery  the  plaintifC  may  recover  puni- 
tive damages  where  the  assaalt  was  wanton,  malicious,  oppressive,  or  bratal. 
JBoyle  V.  Case,  18  Fed.  Bep.  880;  Brown  v.  Bvans,  17  Fed*  Hep<  913vOallena  V. 
Hot  Springs  R.  R.,  18  Fed.  Rep.  116;  Al^ord  v.  Vincent,  fMich.)  19  N.  W .  Rep.  189; 
Springer  Transp.  Co.  v.  Smith,  (Tenn.)  1  S.  W.  Rep.  280.  Punitive  damages  re- 
fused in  case  of  indecent  assault.  Wolf  v.  Twinkle,  (Ind.)  8  Tf.  E.  Rep.  110.  The 
financial  condition  of  -the  defendant  may  be  shown  by  evidence  of  his  reputed 
wealth.  Draper  v.  Baker,  (Wis.)  21  N.  W.  Rep.  637.  A  fine  paid  by  the  defend- 
ant in  a  criminal  prosecution  cannot  be  considered  in  determining  the  ajnount  of 
exemplary  damages.  Redden  v.  Gates,  (Iowa,)  9  N.  W.  Rep.  1079.  ' 
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the  jniy  in  reference  to  the  measure  of  damages,  or  was  largely  modified 
and  qualified  by  miiiute,  extended)  and  MI  instructions.  We  may  not 
therefore  reverse,  unless,  under  all  aspects  of  the  pleadings  and  testimony, 
such  instructions,  either  isolated  or  in  connection  with  others,  would  be 
erroneous  and  prejudicial.  Morgan  v.  Chappie,  10  Kan.  *226.  It  may 
be  conceded  that,  if  actual  damages  alone  were  recoverable,  the  instnic- 
tions  went  too  iax\  but,  under  the  petition,  pimitive  or  exemplary  dam- 
ages were  recoverable;  for  the  allegation  is  that  the  defendant  did  ''un- 
lawfully, forcibly,  and  maliciously  assault,  beat,  and  bruise."  Wiley 
v.  Keokuk,  6  Kan.  '*^4.  And  the  testimony  of  the  plaintiff  tended  to 
show  such  a  malicious  assault  as  would  justify  a  jury  in  awarding  such 
damages. 

If  referring  to  punitive  damages,  or'' smart-money,  "as  it  is  sometimes 
called,  is  the  language  of  the  court  in  these  extracts  such  as  compels  a 
reversal?  We  think  not.  Actual  damages  mean  compensation.  That 
which  makes  good  the  loss  compensates,  and  is  therefore  the  measure  of 
damages.  The  cost  of  collecting  is  not  ordinarily  considered  a  part  of  the 
compensation,  or  recoverable  as  actual  damages.  Good  v.  Mylin,  8  Pa. 
St.  51;  Stewart  v.  Sonnebom,  (U.  S.  Sup.  Ct.)  7  Law  &  Eq.  289.  But 
punitive  damages  mean  more  than  compensation;  they  imply  punish- 
ment, and  are  to  deter  the  wrong-doer,  as  well  as  compensate  the 
^^724  injured.  ^While  they  imply  punishment,  and  their  assessment 
is  largely  a  matter  of  discretion  with  the  jury,  yet  a  court  is  not 
bound  to  turn  the  matter  over  to  them  arbitrarily,  and  without  any  sug- 
gestions as  to  matters  which  they  ought  to  consider  in  their  assessm^t 
of  such  damages..  It  may  and,  indeed,  ought  to  call  their  attention  to 
any  matters  which  will  tend  to  prevent  any  mere  arbitraiy  and  thought- 
less award,  and  to  make  the  assessment  fair  and  reasonable,  considering 
all  the  circumstances  of  the  case.  Among  such  matters  are  those  sug- 
gested in  the  instructions  com  plained  of.  They  are  not  stated  to  the  jury 
as  matters  which  must  be  made  the  basis  of  compensation,  but  are  sug- 
gested as  proper  for  their  consideration;  and,  as  influencing  the  amount 
of  smart-money,  they  are  eminentiy  proper.  Indeed,  much  might  be 
said  in  favor  of  including  within  actual  damages  and  mere  compensation, 
not  only  the  taxable  costs,  but  also  all  the  expenses  of  the  litigation. 
Counsel  say  that  there  was  no  testimony  as  to  the  expenses,  and  there- 
fore the  court  improperly  referred  to  the  matter.  If  these  expenses  were 
the  basis  of  compensation,  then  testimony  as  to  them  would  be  necessary, 
and  the  plaintiff  could  recover  only  what  he  should  prove  he  hasincurr^. 
But  it  is  otl^erwise  in  reference  to  smart-money.  The  jury  are  aware  that 
a  suit  is  prosecuted;  they  know  that  time,  labor,  and  money  are  consumed 
in  such  a  suit,  and,  from  what  they  see,  have  some  idea  of  the  amount 
of  such  time,  labor,  and  money.  And,  though  they  may  not  know  ex- 
actiy  such  amount,  it  is  right  for  them  to  consider  the  matters  of  such 
time,  labor,  and  money  in  fixing  the  amount  of  smart-money.  Roberts 
V.  Mason,  10  Ohio  St.  282.  Just  so  in  reference  to  the  plaintiff^  sup- 
posed feelings  of  insecurity.  From  the  relative  size,  appearance,  and 
conduct  of  tiie  parties,  as  well  as  the  circumstances  of  Uie  assault,  the 
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nry  wiU  judge  whether  the  plaintiff  fean  a  repetition  of  the  violence,  or 
has  reason  to  fear  it;  and,  if  they  find  that  such  fear  ^stg,  and  with  rea- 
son, they  may  aaeess  the  amart-money  so  that  the  assailant,  feeling  the 
strong  hand  of  the  law,  shall  be  slow  to  disturb  the  peace  of  his 
*726  neighbor.  That  is  dne  *of  the  purposes  of  smart-money  ,-^to  pre- 
serve the  peace,  by  making  it  expensive  to  break  it;  and  the  court 
may  properly  call  the  jury's  attention  to  the  matter.  See,  as  authorities 
upon  these,  instructions,  Fisher  v.  Hamilton,  49  Ind.  849;  Wright  v. 
Compton,  68  Ind.  342;  Welch  v.  Durand,  36  Conn.  182;  Roberts  v. 
Mason,  10  Ohio  St.  282. 

In  the  case  from  86  Conn.,  0tipra,  counsel  fees  were  separately  found, 
and  held  proper  in  the  assessment  of  damages;  and  in  that  from  10  Ohio 
St.  they  were  adjudged  proper  d^nents  of  compensatory  damages.  Both 
these  were  cases  of  assault  and  battery.  Sedgwick,  in  his  treatise  on 
the  Measure  of  Damages,  page  98,  says  that  ^*it  may  on  principle  be  con- 
sidered  dear  that,  in  cases  proper  for  the  infliction  of  exemplary  or  vin- 
dictive damages,  the  jury,  in  estimating  those  damages,  have  a  right  to 
take  into  their  consideration  the  probable  expense  of  the  litigation." 

This  being  the  only  question  presented  by  plaintiff  in  vnot^  the  judg^ 
meot  will  be  afihrmed* 

(All  the  justices  concnrring.) 


Llotd  O,  Conawat  and  others  v.  John  M.  L.  Qoasu 

January  Term,  1879. 

1.  Reforming  Instruments :  Equity :  Bule.  In  all  eases  where  a  party 
asks  for  the  reformation  of  a  deed«  the  party  asking  the  relief  must  stand 
Upon  some  equity  superior  to  that  of  the  party  against  whom  he  asloi  it. 

8.  :  Equitable  Belief:  Condition.    Where  a  deed  in  question,  as 

executed,  does  not  convey  the  land  intended,  and  a  reformation  of  the  in- 
strument is  sought,  it  is  imperative  on  the  party  asking  the  legal  title  to 
fully  perform  on  his  part  all  the  acts  required  to  be  done  by  him  under 
the  eontraet  of  purchase,  before  he  can  obtain  equitable  relief.  ^He 
who  seeks  equity  must  do  equity. ** 

^26    ^Brror  fix>m  Rice  district  court* 

This  was  an  action  brought  on  March  18,  1878,  by  the  defendant 
in  error  against  the  plaintifis  in  error,  for  the  reforniation  of  a  deed  ex- 
ecuted May  24,  1877,  by  Conaway  and  wife  to  said  Qore*  By  a  mutual 
mistake  of  all  the  parties,  the  land  was  described  in  the  deed  so  made  as 
the  80ttth-tM8t  quarter,  etc.,  instead  of  the  south-€OS(  quarter,  etc.  To 
this  action  the  plaintifib  in  error  answered  joinUy,  and  all^eid  in  sub* 
stance  that  on  or  about  the  twenty-third  day  of  May,  1877,  the  parties 
to  the  deed  entered  into  an  oral  agreement  with  each  other,  by  which 
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Cooaway,  And  Wife  prOmiaed  toconvdytoGorethe  tfaid  soathreatt  quar- 
ter, etc.,  for  the  consideration  of  $800,  to  be  paid  as  follows;  155  iQ 
thirty  days  .from  the  time  of  the  oral  agreement;  aunaltaneoasly  with 
the  execution  and  delivery  of  said  deed,  Qore  was  to  surrender  up  to  L. 
G.  Conaway  a  note  of  $845,  executed  about  December,  1876,  by  said 
Conaway  to  Gore  for  borrowed  money;  and,  as  Qore  bad  ^gned,  as  surety 
for  said  Conaway,  a  note  of  $200,  to  one  Robert  Ludwick,  dated  Febru- 
ary 27,  1877,  and  due  on  September  1,  1877,  he  was  to  retain  $200 
out  of  the  purchase  money  to  pay  the  same,  and  the  balance  of  the  pur- 
chase money,  some  $195,  was  to  be  paid  on  or  before  December  25, 
1878;  that  reiymg  on  the  agreements  and  promises  of  Gore^  the  deed  of 
May  24,  il877,  Waa  executed,  and  unintentionally  the  80uth-4M8f,  etc., 
was* insisted  in  place  of  the  soutb^etut,  etc.;  that  Gore  refused  to  pay 
the  consideration  agreed  upon,  and  has  never  paid  any  part  of  it;  that 
he  has  never  surrendered  the  note  of  $345,  nor  paid  and  canceled  the 
note  of  $200,  but  claims  to  have  purchased  the  latter  note,  and  has  been 
seeking  to  enforce  its  collection;  that  be  has  avowed  his  determination 
never,  to  pay  but  $346  for  the  land;  that  the  premises  are  the  homestead 
of  Conaway  and  .wife,  and  have  been  oocupied  by  th^n  as  their  home- 
stead since  January,  1877;  that  possession  of  the  premises  had  never 
been  surrendered  to  Gore  by  either  of  the  plaintiffs  in  error;  that 
*727  Gore,  on  April  18,  1878,  unlawfully  and.  with*out  process  of 
law  forcibly  entered  upon  the  land,  and  with  force  ousted  the 
owners  from  the  premises,  and  has  since  forcibly  detained  the  same  in 
his  possession.  After  the  filing  of  this  answer  the  defendant  in  error 
made  a  motion  for  judgment  in  hi^  favor  on  the  pleadings,  fQ;r  the  al- 
lied reason  that  the  answer  friiledto  show  any  grouncLs  of  defense.  This 
motion  was  sustained,  and  judgment  given  for  the  execution  of  a  new 
deed,  conveying  the  south-east  quarter,  etc. ,  as  prayed  for  in  the  peti- 
tion of  Gore.  To  this  ruling  and  judgment  the  plaintiffs  in  error  ex- 
cepted, and  bring  the  case  here  on  error. 

J.  JJf.  9fu8coUj'  W*  J*  FuUer^BLud  Brtyum  &  QiSett,  for  plaintiffs  in  error. 

J.  W.  While  and  Ansd  R.  Clark  for  defendant  in  error. 

HoBTOK,  C.  J.  ..The  reformation  of  deeds  is  one  of  the  most  familiar 
doctrines  pertaining  to. equity  jurispi^udence;  but  iQ.aU  paaes  of  relief  of 
this  character  the  party)  asking  it  must  stand  upon  some  equity  superior 
to  that  of  the  party  against  whom  he  asks  redress.  If  the  equities  are 
equal,  a  court  of  equity  is  silent  and  passive.  If  the  party  asking  equity 
fails  to  do  equity,  he  must  be  dismissed  without  relief.  The  statement 
of  this  cardinal  principle,  which  underlies  the  whole*  syston  of  equity 
jurisprudence^  clearly  shawad^t  the  ruling  of  the  district  court  was  in 
direct  eonflict  therewith ,  and  ought  not  to  stand  • .  Plaintiff  in  that  court 
admltt-ed  that  he  had  promised  to  pay  $800  for  the  porehase  price  of  the 
la4id;  that  the  time  for  all  the  payments  but  oneh/Ki  expired  long  before 
the  oommeneement  of, this  isuit;  that  he  had  not  paid  any  of  the  purchase 
iDoney  j  and  ilvoWed  his  determination  ne^er  ^  pay  moce  than  $345 ;  that 
he  hltd  forcibly  seised  the  pxemisee,  and  ousted  without  legal  process 
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the  defendaivts.  This  conduct  is  without  excase.  Instead  of  deservhig 
V  -^ibe  asaistaDQe  of  a  coart  of  equity,  berought  to  have  been,  denied- 
*728^  its^  intetpositioii  as  one  coming  before  it  "^with  unclean  bands.: 
'  '  So  long  as  the  aniswer  of  the  defendants  in  that  court  remaihed: 
nncballengbd;  Gore  Mras  in  no  condition  to  ask  the  active  iiiteriiMEicetif! 
the  couH  in-  his  behalf.  Whw  relief  was  gtented  him,  it  was  in  utter • 
d^regard  of  the  maxim  that^^he  who  seeks  equity  mtist  do  equity."* 
In  the  present  condition  of  the  case,  it  is  unnecessary  to  discuss  the  other 
questions  presented. 

The  judgment  of  the  district  court  will  therefore  be  reveiaed.  . 

(All  the  justices  oobourrlng.) 


Statb  of  Kansas  o.  William  Lillib. 


January  Term,  1879. 


.•) 


1.  Infortnation:  ExubesBlement.    An  information  which,  in' one  count, 

charges  the  defendant  with  embezzling  certain  property  recMved  by  him* 
as  the  "agent»  senranti  employe^  and  bailee"  of  the  owner,  is  not  objec- 
tionable.on  the  ground  that  it  charges  two  separate  and  distinct' crimes;' 

2.  Verdlot:  fiTidsnoe:  Supreme  Court.  The  evidence  discussed,  and /iaZd 

that  the  supreme  court  cannot  say  that  the  district  court  erred  in  holding 
that  the  evidence  was  sufiicient  to  uphold  the  verdict  of  the  juiy. 

Appeal  from  Sedgwick  district  court. 

Information  for  embezzlement,  charging  the  appellant,  William  Lil- 
lie,  with  the  embezzlement  of  certain  United  States  .treasury  notes  and 
certain  national  bank  notes,  amounting  in  the  aggregate  to  $150.  At[ 
the  September  term,  1878,  of  the  district  court,  Lillie  was  tried,  found 
guilty  of  the  offense  charged,  and  sentenced  accordingly. 

W.  E.  Stanley,  for  the  State. 

J7.  O.  RuggUsy  for  appellant. 

*729  *Valentine,  J.  This  was  a  criminal  prosecution  for  the  embezzle- 
ment of  certain  United  States  treasury  notes  and  certain  national 
bank  notes,  amounting  ill  the  aggregate  to  $160.  The  information 
charged  the  defendant  with  receiving  said  notes  as  the  "agent,  servant, 
employe,  and  bailee  ^  of  the  prosecuting  witness.  Before  the  trial,  the 
defendant  moved  the  court  to  "compel  the  state  to  elect  whether  the  de- 
fendant be  put  to  trial  upon  the  charge  of  embezzlement  as  agent,  servant, 
empUyye,  or  as  a  baUee.^  The  court,  however,  overruled  the  motion,  and 
the  defendant  excepted,  and  now  assigns  such  ruling  for  error.  He 
claims  that  the  information  charges  two  separate  and  distinct  crimes, — 

iSee  State  ▼.  Smith,  IS  Kan.  *274,  and  note. 

In  the  senee  of  service^  an  aoent  ie  the  gervant  of  his  principal:  hence,  designate 
Ing  him  in  an  information  or  mdlctment  for  embezzlement  as  agent  and  jservant 
is  not  such  a  misnomer  of  hie  capacity  as  affects  any  of  his  substantial  rights.  Peo- 
ple ▼.  TrcadweU,(Cal.)  10  Pac.  Rep.  602. 
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one  for  embezzlement  as  an  agent,  senrant,  and  employe,  nnder  aeetion 
88  of  the  crimee  and  pnniehments  act,  (Laws  1873,  pp.  177,  178,)  and 
the  other  for  embezzlement  as  a  bailee  under  section  90  of  said  act.  Qen. 
St.  885.  The  information  was  intended  to  be  drawn  under  seotion  88, 
and  whether  it  charges  any  crime  or  not  under  section  80,  it  certainly 
does  not  charge  any  crime  not  inoJaded  in  said  section  88.  It  really 
charges  only  one  crime, — ^that  of  embezzling  notes  (substantially  money) 
held  by  the  defoidant  as  the  ''agent,  servant,  employe,  and  bailee"  of 
the  prosecuting  witness, — unless  this  one  crime  includes  within  itself 
the  less.  Clime  of  embezzling  the  notes  as  the  bailee  only  of  the  prosecut- 
ing witness;  and,  in  such  a  case,  no  objection  can  be  urged  against  the 
information;  for  an  information  may,  in  a  single  count,  chaige  several 
offenses,  provided  that  one  of  such  offenses  includes  all  the  others.  This 
is  well  illustrated  by  an  information  charging  murder  in  the  first  degree; 
'for  the  single  charge  of  murder  in  the  first  d^ree  may  include  all  the 
several  d^rees  of  felonious  homicide.  That  the  defendant  held  the 
money  as  ''agent,  servant,  employe,  and  bailee,"  and  that  he  converted 
the  same  to  his  own  use,  must,  for  the  purposes  of  said  motion,  be  ad- 
mitted. And  could  he,  by  so  holding  and  ^sil:^  tbQ  money,  be  con- 
victed and  sentenced  for  two  or  more  separate  and  distinct  offenses? 
*780  Could  he  be  imprisoned  "Hhe  aggregate  amount  of  the  time  pre- 
scribed for  two  or  more  offenses,  instead  of  for  the  time  prescribed 
for  one  offense  only?    We  think  not. 

1.  The  holding  of  the  money  was  a  single  holding,  and  the  conveision 
was  a  single  conversion,  although  the  defendant  hdd  the  money  in  the 
compound  capacity  of  "agent,  servant,  employe,  and  bailee;"  and,  although 
perhaps  he  might  be  convicted  undereither  of  said  sections,  he  could  not 
be  convicted  under  both,  so  as  to  receive  a  double  punishmeut.  We 
think  it  is  true,  as  is  claimed  by  the  defendant,  that  a  person  who  is  not 
an  agent,  servant,  or  employe,  may  be  able  to  commit  the  crime  of  em- 
bezzlement as  a  bailee  under  si'.ction  90;  but  we  do  not  think  that  a  person 
who  is  not  a  bailee  could  commit  the  crime  of  embezzlement  as  an  agent, 
servant,  or  employe.  Whenever  a  person  holds  specific  money  belonging 
to  his  employer,  holding  it  as  the  agent,  servant,  and  employe  of  snch 
employer,  and  holding  it  in  such  a  capacity  that  he  might  commit  em- 
bezzlement with  reference  thereto,  he  also  holds  it  in  the  capacity  of  a 
bailee.  This  is  in  accordance  with  the  definitions  of  the  woixls  "bailee'' 
and  "bailment,"  as  given  by  Blackstone,  Story,  Edwards,  and  Bishop. 
2  Bl.  Comm.  461;  Story,  Baihn.  §  2;  Edw.  Bailm.  §2;  Bish.  St.  Crimes, 
§  423.  And  we  think  this  is  true  whether  such  a  bailee  could  be  con- 
victed of  embez;dement  as  a  bailee  under  section  90  or  not;  for,  if  he  could 
be  so  convicted,  then  the  phe  offense  would  be  included  in  the  other;  but 
if  he  could  not,  then  the  word  "bailee,"  as  used  in  said  information,  would 
be  an  unnecessary,  though  not  an  improper,  word.  For  when  a  person 
is  charged  with  embezzling  his  employer's  goods,  as  an  "agent,  servant, 
or  employe,"  he  is  also  necessarily  charged  with  embezzling  them  as  a 
fta&e,  whether  the  word  "bailee"  is  used  or  not;  and  the  mere  use  of  the 
word  "bailee"  would  certainly  not  destroy  the  validity  of  an  otherwise 
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good  informatioD.    Mr.  Bishop,  in  his  work  on  Statutory  Grimes,  §  424, 

uses  the  following  language: 
*781     ^^here  the  prosecutor  had  given  the  prisoner  money  to  *buy 

coals,  which  the  latter  was  to  bring  in  his  own  cart  to  the  former 
for  hire,  and  the  prisoner  bought  the  coaLs  in  his  own  name,  and  on  his 
way  to  the  prosecutor's  abstracted  some  of  them  for  his  own  use,  it  was 
held  that  *  *  *  here  was  a  baSment  of  the  coals,  which  in  law*  were 
the  prosecutor's  though  they  had  never  oome  into  his  own  hands,  and 
here  was' a  sufficient  act  of  conversion.  So,  if  a  carrier  is  employed  to 
deliver  a  boat's  load  of  coals  in  his  own  cart,  to  persons  named  in  a  list^ 
and  he  fraudulently  sells  some  of  them,  and  takes  the  money  to  his  own 
use,  he  may  be  convicted  of  the  larceny  of  these  coals  as  a  badlee.  And 
it  was  laid  down  in  another  case  that  a  carrier  who,  receiving  tnoney  to 
procure  goods,  obtains  the  goods,  which  he  duly  delivers,  hut  fiauduIenUy 
reUrinB  the  monetfy  may  be  convicted  of  the  larceny  of  the  money  as  baSee,^ 
See,  also,  2  Wbart.  Crim.  Law,  §1955. 

2.  The  defendant  did  not  ask  the  court  to  give  any  instructions  to  the 
jury,  and  to  those  given  no  exceptions  were  taken;  but  even  if  excep- 
tions had  been  taken,  we  do  not  think  the  judgment  could  be  reversed 
because  of  any  erroneous  instructions. 

8.  Neither  can  we  say  that  the  court  below  erred  in  overruling  the 
defendant's  motion  for  a  ncF  trial.  We  have  already  sufficiently  men- 
tioned the  instructions.  We  shall  now  proceed  to  consider  the  evidence. 
It  seems  from  the  evidence  that  the  prosecuting  witness  (a  woman)  fur- 
nished the  defendant  with  $150  in  United  States  treasury  notes  and  na- 
tional bank  notes,  with  which  to  purchase  for  her  a  certain  lot  in  Wichita, 
Kansas.  The  defendant  never  purchased  the  lot  nor  returned  the  money, 
but  claimed  that  he  had  either  lost  the  same  or  that  it  had  been  stolen 
fix>m  him.  Whether  the  money  was  so  lost  or  stolen,  or  was  converted 
by  the  defendant  to  his  own  use,  was  the  only  material  question  of  fact 
submitted  to  the  jury  about  which  any  serious  doubt  can  be  entertained. 
The  defendant  testified  on  the  trial  that  he  did  not  convert  said  money 
to  his  own  use,  but  that  it  was  either  lost  or  stolen  from  him;  and  there 
was  no  evidence  introduced  on  the  trial,  except  circumstantial  evidence, 

ahowing  otherwise.  The  money  was  delivered  by  the  prosecut* 
*732    ing  *witness  to  the  defendant  about  9  o'clock  on  the  morning  of 

the  twenty-third  of  August,  1878.  He  first  went  to  Ritter's  saloon, 
and  then  to  the  office  of  the  raster  of  deeds  to  see  that  the  title  to  the 
property  which  he  was  about  to  purchase  was  all  right.  When  he  got 
there  he  found  that  he  did  not  have  the  numbers  of  the  property.  He 
then  went  to  the  office  of  the  agent  who  had  the  property  for  sale,  and 
got  the  numbers.  He  then  went  to  Hitter's  saloon,  where  he  commenced 
to  drink  intoxicating  liquors.  He  arrived  at  Ritter's  saloon  about  10 
o'clock,  and  remaineii  there  about  an  hour.  He  then  went  to  Sohutzler's 
saloon,  where  he  continued  drinking,  and  remained  there  about  half  an 
hour.  He  then  went  to  Lemkin's  saloon,  where  he  still  continued  drink- 
ing; but  about  2  o'clock  in  the  afternoon,  being  very  drunk,  he  went  to 
sleep  in  a  chair.     How  long  he  slept  is  not  shown.    He  testified  that 
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when  be  waked  up  he  felt  for  tiie  money,  and  foand  that  it  was  gone. 
From  the  time  that  the  defendant  entered  Ritter's  saloon  in  the  morniog 
nntil  he  went  to  sleep  in  Lemkin's  saloon  in  the  afternoon,  Jacob  Bittei 
was  with  him,  and  he  did  not  see  him  have  any  money,  except  some 
change,  with  which  he  purchased  drinks.  After  he  waked  up  in  Lem- 
kin's  saloon,  he  remained  there  until  5  o'clock  p.  m.,  and  it  does  not 
8een>  that  in  the  mean  time  he  informed  any  person  that  he  had  lost  said 
money.  At  6  o'clock,  or  about  that  time,  the  prosecuting  witness,  be- 
coming very  uneasy  at  the  defendant's  failure  to  return  and  to  infonn 
her  what  he  had  done,  started  to  hunt  for  him.  She  found  him  in 
Lemkin's  saloon,  and  finding  that  he  had  not  purchased  the  property  for 
her,  she  demanded  a  return  of  her  money.  He  then  felt  in  his  pockets, 
and  said  that  he  had  lost  it,  or  that  it  had  been  stolen  from  him.  She 
then  called  a  policeman  and  had  him  arrested,  and  be  still  fisdling  and 
refusing  to  account  in  any  other  manner  for  said  money,  the  county  at- 
torney prosecuted  this  action. 

Upon  the  foregoing  facts,  proved  in  much  greater  detail  than  we  have 
stated  them,  the  jury  found  the  defendant  guilty,  and  the  court  below 
sustained  the  verdict.  The  jury  evidently  did  not  believe  the 
^738  defendant's  evidence  concerning  "Hhe  disposition  of  said  money. 
We  might  also  here  state  that  the  prosecuting  witness  was  the 
keeper  of  a  house  of  prostitution,  and  the  defendant  seems  to  have  been 
one  of  her  particular  friends.  There  were  also  several  little  things  proved 
on  the  trial  which  we  have  not  stated,  and  which  might  properly  have 
had  weight  with  the  jury  in  causing  them  to  return  the  veidict  they  did. 
Taking  all  the  evidence  together,  we  cannot  say  that  the  court  below 
erred  in  sustaining  the  verdict  of  the  jury.  The  circumstantial  evidence 
tending  to  show  that  the  defendant  converted  the  money  to  his  own  use, 
and  that  he  did  not  lose  it,  and  that  it  was  not  stolen  from  him,  was 
probably  sufficient  to  overcome  his  own  direct  evidence  to  the  contrary. 
The  defendant  testified  that  he  was  to  take  the  deed  to  said  lot  in  his 
own  name.  Now,  suppose  that  this  was  so,  it  would  not  make  said 
money  his.  Until  he  used  the  money  as  directed  by  the  prosecuting 
witness,  the  money  was  hers,  and  she  could  have  revoked  her  orders, 
and  have  ordered  its  return.  Suppose  that  the  agent  had  refused  to  sell, 
or  suppose  that  the  defendant  had  found,  when  he  went  to  the  register's 
ofiice,  that  the  title  to  the  property  was  not  clear:  the  purchase  would 
not  have  been  made,  and  the  money  should  then  have  been  returned. 
The  statutes  with  reference  to  trusts,  we  think,  have  no  application  to 
this  case;  but  still,  with  reference  to  trust-estates,  see  the  latter  part  of 
section  8  of  the  statute  concerning  trusts  and  powers,  (Gen.  St.  1097.) 

Some  of  the  questions  involved  in  this  prosecution  have  been  settled 
by  the  decision  in  the  case  of  State  v.  Smith,  18  Kan.  *274.  That  was 
a  criminal  prosecution  under  said  section  88,  charging  the  defendant  with 
embezzling  various  funds,  including  mone;^,  coming  into  his  hands  a& 
county  treasurer. 

•    The  judgment  of  the  court  below  will  be  affirmed, 
;    (All  the  justices  concurring.) 
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♦734  *  Jonathan  Fanson  v.  John  W.  HA3BtRis. 

January  Term,  1879. 

Error  from  C3ay  district  court. 

At  the  November  term,  1876,  of  the  district  court,  Harris  had  judg- 
ment against  Panson,  who  brings  the  case  here  on  error. 
Q.  M,  Kdlogg  and  Chaa.  0.  QxCy  for  plaintifi'  in  error. 

Pee  Curiam.  The  above  case  is  affirmed  upon  the  authority  of  Amer* 
ican  Bridge  Co.  v.  Murphy,  18  Kan.  *35,  and  Kansas  Pac.  By.  Co.  v. 
Kunkel,  17  Kan.  145. 


Chables  W.  Jewell  v.  John  S.  Morse  and  another. 

January  Term,  1879. 

At  the  December  term,  1876,  of  the  district  court  of  Shawnee  county,. 
Morse  and  Dunlap  had  judgment  against  Jewell,  who  brings  the  case 
here  for  review. 

John  Martm,  for  plaintiff  in  error. 

DovUMU  &  McFbrkmd,  for  defendants  in  error. 

Per  Curiam.  It  is  ordered  that  the  judgment  of  the  district  court  in 
this  case  be.  modified  in  accordance  with  theviewsr  expressed  by  this 
court  in  the  case  of  dough  v.  McDonald,  18  Kan.  114 ;  and  the  case  will 
be  remanded,  with  instructions  to  render  judgment  accordingly.  The 
costs  of  this  court  will  be  divided  between  the  parties. 


♦735     *In  re  Petition  of  Charles  G,  Scrafford,  for  a  Writ  of  IldbeoM 

Oorpu8. 

January  Term,  1879. 

* 

1.  Jeopardy:  Trial:  Verdict.  Where,  after  the  impaneling  of  the  Jury 
in  a  criminal  case,  the  trial  is  terminated  without  a  vefdlct  through  any 
unavoidable  casualty,  such  as  the  death  of  a  juror  or  the  Judge,  the  de- 
fendant has  not  been  put  in  Jeopardy,  and  may  be  again  brought  to  triai 
upon  the  same  charge.^ 

1  When  defendant  obtains  a  new  trial,  he  places  himself  in  the  same  position  as, 
though  be  had  not  been  tried,  and  a  conviction  on  such  first  trial  is  no  bar  to  a 
SQbsequent  conviction.  State  ▼.  Clark,  (Iowa,)  28  N".  W.  Rep.  587;  Packer  v.  Peo- 
ple, (Colo.)  8  Pac.  Rep.  664;  People  v.  Larsen,  (Cal.)  6  Pac.  Rep.  517;  In  re  Qarvey, 
(Colo.) 8  Pac.  Rep.  9(W;  People  t.  Keefer,  (Cal.)  8  Pac:  Rep.  818;  Haskins  t.  Com., 
(Ey.)  1  S.  W.  Rep.  780;  of  a  higher  degree  of  the  same  offense,  State  ▼.  Miller, 
(Kfko. )  10  Pao.  Rep.  865. 

When  the  prosecation  fails  throagh  any  informality  or  defect  in  the  proceed* 
lags,  \i  1*  not  a  bar  to  another  prosecation.    State  t.  Parker,  (Iowa,)  d4  N.  W.  Rep. 
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2.  :  Mistrial:  Habeas  Corpus.  Where  a  criminal  trial  was  com- 
menced at  one  term,  but  not  finished  nor  the  verdict  of  guilty  retarned 
until  during  a  succeeding  term,  there  has  been,  at  most,  only  a  mistrial, 
and  the  defendant  cannot  be  discharged  from  custody  on  lutbeat  corpus^ 

Original  proceedings  in  habeas  corpus. 

Petition  filed  in  this  court  on  the  twenty-fourth  of  January,  1879,  on 
behalf  of  Charles  G.  Scrafford,  for  a  writ  of  habeas  corpus.  The  petition 
states  in  substance  the  following  facts: 

Your  petitioner  represents  that  from  and  since  the  ninth  day  of  Jan- 
uary, 1879,  he  has  been,  and  tliat  he  now  is,  unlawfully  restrained  of 
his  riglits  and  privileges  as  a  citizen  of  Kansas,  and  deprived  of  his  lib- 
erty and  personal  freedom,  by  W.  D.  Disbrow,  the  sheriff  of  Shawnee 
county,  in  said  state;  that  he  is  by  said  Disbrow  unlawfrilly  confined  in 
the  common  jail  of  said  county,  at  the  city  of  Topeka ;  and  that  the  cause 
or  pretense  of  his  restraint  as  aforesaid,  is  aa  follows: 

In  December,  1877,  there  was  filed  in  the  district  court  of  Shawnee 
county  an  information  against  your  petitioner  for  the  alleged  crime  of 
forgery  in  the  first  degree ;  that  on  the  thirtieth  of  July,  1878,  your  peti- 
tioner voluntarily  appeared  to  answer  to  said  information,  and  on  that 
day  gave  bail  for  his  appearance  at  the  then  next  term  of  said  district 
court,  which  was  by  law  to  convene  on  Monday,  August  26, 1878 ;  that  on 
the  twenty-sixth  of  said  August  the  district  court  did  convene,  and  your 
petitioner  appeared  before  said  court,  in  person  and  bycounsd,  and  was 
ready  to  answer  to  said  information,  and  to  proceed  to  trial  thereon; 
but,  at  the  request  of  the  county  attorney  and  the  attorney  general,  rep- 
resenting the  state  of  Kansas,  said  action  or  proceeding  was  postponed 
to  a  future  day  in  said  August  term  of  the  court,  to-wit,  to  Monday, 
September  16,  1878 ;  that  on  the  sixteenth  of  September  your 
*786  '^'petitioner  again  appeared  in  person  and  by  counsel,  when  the 
cause  of  proceeding  against  him  was  again,  at  the  instance  of  the 
prosecution  and  against  the  wishes  of  your  petitioner,  postponed  until 
Thursday,  December  12, 1878;  it  .tiaving  been  previously  ordered  by  the 
court  that  an  adjourned  session  of  the  said  August  term  thereof  should 
be  held  on  said  twelfth  of  December ;  that  on  the  twelfth  of  December 
your  petitioner  again  appeared  before  the  court  in  person  and  by  counsel, 
and  announced  himself  ready  for  trial,  but  the  attorney  general  not  being 
prepared  to  proceed  on  the  part  of  the  prosecution,  the  cause  was  fur- 
ther, and  at  the  instance  of  the  attorney  general,  postponed  until  Wednes- 
day, December  18, 1878,  and  on  the  day  last  named  it  was  again  post- 
poned, at  the  request  of  the  attorney  general,  until  the  next  day,  Thurs- 

236;  State  T.  Priebnow,  (Neb.)  19  K.  W.  Rep.  628;  People  ▼.  Clark,  (OaL)  7  Pac 
Rep.  178.  Or  where  the  Jury  naa  been  discharged  with  defendant's  consent,  Peo 
pie  T.  Gardner,  (Mich.)  29  N.  W.  Rep.  19. 

See,  also,  Kring  t.  State  of  Missouri,  2  Sup.  Ot.  Bep.  44S,  State  ▼•  Shnpsoo, 
(Minn.)  9  N.  W.  &p.  78. 

<See,  for  a  discussion  of  the  right  of  the  court  to  take  a  ease  under  adylsem^ 
and  render  Judgment  at  a  succeeding  term,  Tarpenaing  v.  Gannon^  28  Kan.  606 
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day,  December  19th,  on  which  day  fhe  ootinty  attoniey  of  Shawnee 
coanty,  on  leave  of  the  court,  filed  an  amended  informaticm  in  the  same 
action  or  proceeding  hereinbefore  maitioned ,  which  information  contained 
sixty-nine  separate  counte,  each  of  whidi  charged  the  crime  of  forgery  in 
the  first  degree,  whereas  the  original  information  filed  against  yonr  peti- 
tioner contained  only  six  connts.  On  the  nineteenth  of  December  yoor 
petitioner,  neither  a^ng  nor  desiring  any  delay,  pleaded  *'not  guilty" 
to  the  above-amended  information,  and  announced  himself  ready  to  pro* 
ceed  to  trial  thereon.  A  jury  was  thereupon  impaneled  in  said  cause, 
which  JU17  were  sworn  on  the  twentieth  of  December,  1878,  and  at  the 
aforesaid  August  term  of  the  district  court,  and  the  trial  of  the  cause  was 
commenced.  Testimony  on  the  part  of  the  prosecution  was  oflfered  and 
given  on  the  twentieth,  twenty-first,  twenly-third,  tweniy-lburth,  twen^- 
sixth,  twenty-seventi),  twenty-eighth,  and  thirtieth  of  December;  and  on 
the  part  of  tiiis  petitioner^  on  the  thirtieth  and  thirty-first  of  December, 

1878,  and  on  the  second  of  January,  1879.  Bebutting  testimony  was 
offered  and  given  on  the  part  of  the  prosecution  on  the  third  of  January, 

1879.  On  the  morning  of  the  fourth  of  said  January,  which  was  Satur- 
day, the  court  gave  its  instructions  to  the  jury,  and  thereafter  on  that 
day,  A.  M.  P.  Randolph,  one  of  the  attorneys  on  the  part  of  the  state, 
and  W.  D«  Webb  and  John  Guthrie,  on  the  part  of  this  petitioner,  re* 
spectivdy  Addressed  the  jury,  Mr.  Guthrie  concluding  his  aigument  be- 
tween five  and  six  o'dock  in  the  afternoon  of  that  day,  and  no  furtiier 
proceedings  were  had  in  the  cause  on  said  day,  except  that  the  court,  after 

the  conclusion  of  Mr.  Guthrie's  argument,  gave  the  usual  admoni- 
^87     tion  to  the  jury,  and  directed  them  ^  to  return  again  into  court  '''on 

Monday  morning,  January  6,  1879,  at  the  hour  of  nine  o'dock, 
to  hear  the  further  arguments  of  coimsd  in  said  cause." 

And  your  petitioner  further  shows  to  the  court  that  Monday,  the  sixth 
day  of  January,  1879,  was  the  day  appointed  by  statute  fox  tiie  com- 
mencement of  the  regular  January  term,  1879,  of  the  Shawnee  district 
court,  and  that  the  court  did  convene  at  9  o'clock  a.  m.  of  that  day,  as  <rf 
and  for  the  regular  January  term  thereof  that  after  the  court  had  convened 
and  been  duly  opened  as  of  and  for  the  said  January  term,  and  after  an  or- 
der had  been  made  and  entered  by  the  court  r^arding  the  jurors  and 
witnesses  summoned  to  appear  on  that  day  at  said  January  term,  the 
oonrt  directed  the  clerk  thereof  to  call  the  jury  which  had  been  impan- 
eled and  sworn  on  the  twentieth  of  December,  1878,  at  and  during  the 
August  term  of  the  court,  to  try  the  issue  joined  between  the  state  of 
Kanwaa  and  this  petitioner,  upon  the  amended  information  filed  against 
faim  as  hereinbefore  stated;  thftt  thereupon  came  and  answered  the  same 
men  who  had  composed  the  jury  which  had  been  in  session  as  such  be- 
fore said  district  court  every  day  (Sundays  and  holidays  excepted)  from 
Friday,  the  twentieth  of  December,  1878,  to  Saturday,  the  fourth  of 
Janiuury^  1879,  both  days  inclusive,  and  who  were  in  session  as  such 
jury«  and  witiiout  having  found  or  returned  any  verdict  in  said  cause, 
and  without  having  announced  their  inability  to  agree  upon  a  verdict 
-thevein  at  the  hour  at  which  the  court  adjourned  on  the  fourth  day  of 

V.21K— 84 
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January,  and  said  persons  took  their  seats  as  a  jury,  and  thereupon,  by 
direction  of  the  court,  argtiment  of  counsel  was.  had  and  made  before  said 
persons  as  in  the  trial  of  an  action,  and  in  form  as  if  the  trial  of  this  pe- 
titioner upon  the  amended  information  had  not  been  concluded.  Od 
said  sixth  of  January,  before  and  in  the  presence  of  the  district  court, 
and  while  the  court  was  in  session  as  of  the  said  January  term  thereof, 
George  R.  Peck,  for  and  on  the  part  of  the  prosecution,  and  John  Martin, 
for  and  on  the  part  of  this  petitioner,  respectively  addressed  the  persons 
so  sitting  as  a  jury;  and  the  persons  so  sitting  as  a  jury,  in  the  presence 
of  said  district  couil,  while  the  court  was  sitting.as  of  said  January  term, 
were  addressed  by  W.  C,  Webb,  on  the  part  of  this  petitioner,  on  the 
seventh  of  said  January,  and  by  Willard  Davis,  attorney  general,  on  the 
part  of  the  prosecution,  on  the  eighth  of  said  January.  On  the  ninth 
day  of  January,  being  the  fourth  day  of  said  January  term,  1879,  and 

while  the  court  was  in  session  as  of  the  January  term,  said  persons 
*788  .came  into  *court,  and  delivered  to  the  oourt  a  pretended  verdict 

as  and  for  their  verdict  as  a  jury  in  the  cause  of  prosecuticNi  against 
this  petitioner,  which  verdict  was  in  substance  that  your  petitioner  was 
'* guilty  as  charged  in  the  information,"  to  the  reception  of  which  finding 
or  verdict  this  petitioner  then  and  there  duly  objected,  and  to  the  oye^ 
ruling' of  his  said  objection,  he  duly  excepted.  And  this  petitioner  fur- 
ther shows,  that  the  district  court,  so  sitting  as  of  and  for  the  January 
term  thereof,  received  said  pretended  finding  or  verdict,  over  the  objec- 
tion and  exception  of  your  petitioner,  and  therefore,  on  said  ninth  day 
of  Janiiaiy,  ord&ed  that  your  petitioner  be  committed  to  the  custody  oi 
the  sheriff  of  Shawnee  county;  and  thereupon  the  said  W.  D.  Disbrow, 
sheriff  of  said  county,  forcibly  and  unlawfully,  and  without  any  pretended 
warrant  or  authority,  except  the  order  of  the  court  hereinb^ore  men- 
tibned,  arrested  your  petitioner,  and  confined  him  in  the  common  jail 
of  sadd  Shawnee  county  as  aforesaid,  where  he  now  is. 
'  And  your  petitioner  shows  and  represents  that  he  has  been  advised 
and  believes  that  tiie  said  tiial^  which  commenced  on  the  twentietii  of 
December,  1878,  at  the  August  term,  1878,  of  said  district  court,  was 
brought  to  a  dose  on  Saturday,  the  fourth  day  of  January,  1879,  that 
beingvtbe.  last  day  of  the  August  term ;  that  by  such  trial  and  proceedings 
your  petitioner's  rights  and  liberty  were  put  in  jeopardy;  that  the  feilure 
or  o^iission  of  the  court,  during  the  existence  of  said  August  term,  for  some 
valid  cause,  if  any  such  there  was,  to  arrest  theproceeding&and  discharge 
thejiary  brfore  the  adjournment  of  the  court  on  said  day,  (there  being 
no  verdict  then  or  theretofore  returned  against  your  petitioner,)  operated 
as  a  verdict  of  not  guilty,  and  entitles  your  petitioner  to  be  dischai^ 
without  day;  that  the  district  court,  at  the  January  term  th^Boreof,  begun 
and  held  f»  aforesaid,  had  no  power,  authority,  or  jurisdioiion  to  pro- 
ceed with  the  trial  of  said  cause,  nor  during  the  sitting  of  said  oourt  as  oi 
the  January  term;  that  all  proceedings  had  or  pretiended  to  be  had  in 
said  cailse  during  the  January  term,  1879,  oh  the  sixth,  seventh,  eighth, 
and  ninth  days  of  January,  1879,  were  and  are  wholly  illegid  and  void, 
that  tfaciorder  of  the  court  so  made  on  the  ninth  day  of  January  was  and 
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is  illegal  for  want  of  jmisdictioii  and  power  in  the  court  to  make  the 
aanie. 

A  d^ij-oertifiecl  traDScriptof  all  the  above-mentioned  proceedings  in  the 
difrtaict  court  of  Shawnee  county,  relating  to  the  aforesaid  action  begun 
and  prosecuted  therein  againstthe  petitioner,  was  attached  to  and 
*739  made  a  part  of  his  peti^tion  The  writ  prayed  for  was  issued  by 
the  court,  made  returnable  on  Monday,  February  3,  1879,  and 
was  jduly  served  upon  the  said  Diabrow,  sheriff,  to  which  he  made  a  re- 
turn as  follows:  .      _ 

"I  hold  the  within-named  Ghailes  G.  ScraiEbr(£  in  my  custody,  as 
sheriff  of  Shawnee  county,  Kansas,  by  virtue  and  under  the  authority 
of  an  Older  of  the  district  court  of  Shawnee  countyy  made  in  open-court ^ 
and  entered  by  the  clerk  thereof  upon  the  journal  of  the  court,  a  dul^r- 
certified  copy  of  which  is  hereunto  attached  and  made  a  part  qf  this  re- 
turn; and  I  hereby  produce  the  said  Oharles  G.  Scrafford,  and  have 
him  now  in  court,  as  required  by  said  writ." 

A  copy  of  the  verdict  of  the  jury,  contained  in  the  aherifPa  return  to 
this  writ,  and  of  the  proceedings  upon  the  reception  thereof,  and  of  the 
order  of  the  court  thereon,  is  as  follows:  .     . 

^'[Court  and  title.]  We,  the  jury,  find  the  defendant,  Charles  G.  Scratf- 
ford,  guilty  as  charged  in  the  information. 

"C.  G.  Gleland,  Foreman, 

— **To  the  reception  of  which  verdict,  or  toy  verdict  iix)m  said  jury,  the 
said  defendapt  then  and  there,  by  his  said  counsel,  objected,  which  ob^ 
jection  was  overruled,  and  said  verdict  was  received,  to  all  of  which  said 
defendant,  by  his  counsel,  then  and  there  duly  excepted;  and  thereupon 
the  said  defendant,  by  his  counsel,  gave  notice  in  open  court  of  a  motion 
for  a  new  trial  in  this  cause,  and  also  notice  of  ii  motion  for  arrest  of  judg- 
ment herein;  and  thereupon  the  court  ordered  that  the  said  defendant, 
Charles  G.  ScrafTord,  be  committed  to  the  custody  of  the  sheriff  of  this 
county." 

The  amended  information,  filed  as  above  mentioned,  was  not  only 
against  Charles  G.  Scrafford,  but  was  also  against  Samuel  Lappin,  treas- 
urer of  the  state  of  Kansas  from  January  11, 1875,  until  his  resignation, 
December  20, 1875.  The  original  information  for  forgery  against  Lappin 
was  filed  in  the  district  court  of  Shawnee  county,  April  6, 1876,  and  was 
against  Samuel  Lappin,  aUaa  S.  Whitcomb,  aUas  Thomas  Manford,  aliaa 
Richard  Milner,  alias  J.  S.  Kibby,  aUas  David  J.  Parkhurst.  The  orig- 
inal information  for  forgery  against  Scrafford  was  filed  in  tiie  district  court 
of  said  county,  December  22,  1877,  and  was  against  Charles  G. 
*740  Scrafford,  alias  S.  Whitcomb,  alias  Thomas  Manford,  *alias  Rich- 
ard Mitner,  aUasJ.  S.  Elbby,  aKas  David  J.  Parkhurst.  The 
amended  information  against  both  Lappin  and  Scrafford  consisted  of  sixty- 
nine  pbnnts  for  forgery  in  the  first,  d^ee,  forty-one  counts  thereof  b^g 
diawa  under  section  115  of  chapter  31  of  the  General  Statutes,  and  twenty^ 
counts  thereof' being  drawn  under  section  184  of  said  chapter*    The 
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forty^one  counts  respectively  charged  tliat  the  defeadants,  Lappin  sod 
Scrafford,  did,  at  the  county  of  Shawnee,  in  the  state  of  Kansas,  in  Sep- 
tember, October,  and  November,  1875,  unlawfully  and  feloniously  forge 
and  counterfeit,  and  cause  and  procure  to  be  forged  and  counterfeited, 
certain  bonds,  with  coupons  for  interest  thereunto  attached,  purporting 
to  have  been  issued  by  certain  sdiool-districts  in  the  counties  of  Mitchell, 
Jewell,  Republic,  and  Osborne,  in  the  state  of  Kansas,  forty-one  bonds,, 
described  as  foUows: 


Oouarr. 


Mitcbell.M»...,MM  ••••••••• 

Mitchell........^*. 

MflcheU.- 

•lOWclI  —■•••—■——>»»■—« 

J  OWcllsaa  •••••••••  ••••••  •••••• 

J  V  WCl  1*M  •••••••••  •«•••••••••• 

Jewell..  ••••-••....••.••••• 
Jewell • 

m  6  weilaM  ••••■••■•  ••••••  •••••• 

JewelL.. ..••.••••••. 

Jewells......  ••••. 

vewexiaa*  •••••••••  •••••%  «••••■ 

Jewell... ...•• • 

Republic ..•..•••••..• 

Republic 

Republic 

xvepuDiic  *•••••••••••••••••• 

Republic •.... 

Republic 

Republic  •  ....•••..  ...«...•. 

xhOpUDlIC  .«••«••.•••••••••.. 

Republic 

Republic .  ......m*  ...•.•••. 

AiepuDiic  •••.••••••.•••••••. 

Republic 

Republic 

Osborne .•••.. 

Osborne....... 

Osbonie 

Osborne.. 

Osborne 

Osborne 

Osborne 

Osborne ».... 

Osborne  •.•.••.... 

Osborne. 

vS  Dot*  lie...  .#••.# ...  #•.•••••. 

Osborne....... 

Osborne 


I 
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1 

12 
12 
49 

eo 

16 
27 
84 
d4 

76 

83 

83 

83 

88 

6 

6 

6 

13 

18 

13 

13 

9 

94 
94 
94 
94 
12 
12 
12 
16 
16 
16 
27 
27 
27 
27 
82 
39 
48 


I 


•8 

s 
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1 
1 

8 

1 
1 
1 
1 
1 
2 
8 
1 
1 
2 
8 
4 
1 
2 
8 
1 
2 
8 
4 
1 
2 
1 
2 
8 
4 
1 
2 
8 
1 
2 
8 
1 
2 

8 

4 
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1,800 
900 
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600 
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600 
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626 
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400 
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400 
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600 
600 
600 
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600 
600 
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600 
600 
800 
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June 
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June 
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May 

May 

May 
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21,  *74 

8,  *76 

8,  '76 

81,  '76 

1,  '76 

29,  '76 

26, '76 

1,  '76 

1,  '76 

1,  '76 

20.  '74 

20, '74 

20,74 

20, '74 

20, '74 

18,  '74 

18,  '74 

18,  '74 

1,  '76 

1.  '76 

1,  '76 

1,  '76 

1,  '74 

1,  '74 

10,  '74 

10,  '74 

10,  '74 

10,  '74 

1,  '76 

1,  '76 

1,  '76 
16^  '76 
16,  '76 
15.  '76 
26,  '76 
26,  '76 
26,  '76 

26,  '76 
28,  '76 

2,  '76 

27.  '74 
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1881 
1884 
1886 

1882 
1881 
1886 
1880 
1880 
1881 
1882 
1882 
1878 
1879 
1880 
1881 
1878 
1879 
1880 
1880 
1881 
1882 
1883 
1880 
1881 
1880 
1881 
1882 
1883 
1878 
1879 
1880 
1881 
1882 
1883 
1880 
1881 
1882 
1888 
1880 
1885 
1884 


Pataui. 


State  Treasury. 
State  Treasury. 
State  Treasuiy. 
State  Treaauiy. 
State  Treasury. 
State  Trearaiy. 
County  Treasuiy. 
Topeka  6k.  A  Sar.  Tnit» 
Topeka  Bk.  A  Sar.  Init» 
Topeka  Bk.  A  SaY.  Inst 
State  Treasury. 
First  Nat.  Bk.  K.  Oty. 
First  Nat.  Bk.  K.  aty. 
First  Nat  Bk.  K.  Otf. 
Fiibt  Nat.  Bk.  K.  Qty. 
City  of  Topeka. 
Oi^  of  Topeka. 
City  of  Topeka. 
Topeka  Bank. 
Topeka  Bank. 
Toxieka  Bank. 
Topeka  Bank. 
County  Trees.  OfBoe. 
County  Trees.  Office. 
County  Trees.  Office. 
Coun^  Treas.  Office. 
County  Treas.  Office. 
County  Treas.  Office. 
State  Treasury. 
State  Treasury. 
State  Treasury. 
County  Treasury. 
County  Treasury. 
County  Treasury. 
State  Treasory. 
State  Treasury. 
State  Treasury. 
State  Treasury. 
State  Treasury. 
County  Treasuiy. 
County  Treasury. 


*741  *The  twenty-eight  counts  respectively  charged  that  the  defendants, 
Lappin  and  Scrafford,  did,  at  the  county  of  Shawnee,  in  the  stats 
of  Kansas,  in  September,  October,  and  Novembw,  1875,  unlawfully  and 
feloniously  pass,  utter,  and  publish  as  true,  upon,  with,  and  to  the  bosrd 
of  oommissionen,  for  the  management  and  investment  of  the  school 
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ftinds  of  {he  state  :of  Eamcuiy  lor  obtain  sums  of  money  respectively  be- 
lozigiiigtothepemiaiieDtaiidtheannQalschool  ftmdsof  floidstate,  twenty- 
eight  of  the  above-deaoribed  bondsi  purporting  to  have  been  iasoed  by 
schooIrdifitrictB  in  the  oountiee  of  Mitchell,  Jewell,  and  Republic,  the 
aaid  Samuel  Lappin  and  Charles  G.  Scrafford  then  and  there  well  know- 
ing each  and  all  of  said  bonds  and  coupons,  at  the  time  they  so  fraud- 
olently  and  feloniously  passed,  uttered,  and  published  the  same,  to  be 
forged  and  counterfeited;  and  Mch  count  cfaaxged  that  the  forisery  therein 
Bet  forth  was  by  the  said  defendants  committed,  with  the  intent  then  and 
there  and  thereby  to  cheat  and  defraud  the  state  of  Kansas.  Bach  count 
alao  stated  in  conclusion,  ''that  the  said  Charles  G.  Scrafford,  after  com* 
mitting  Uie  offense  mentioned  and  set  forth  in  the  above  and  forgoing 
count,  did,  on  or  about  the  twentieth  day  of  December,  1875,  leave  and 
absent  himself  fiom  the  state  of  Kansas,  and  that  he  remained  absent 
therefrom  until  about  the  thirtieth  day  of  July,  1878,  and  that  during 
the  whole  time  he,  the  said  Charles  G.  Scrafford,  was  so  absent  from  the 
state  of  Kansas  as  aforesaid,  he  was  a  fugitive  from  justice;  and  that  the 
said  Samuel  Jjappin  did,  on  or  about  the  twelflE  day  of  July,  1876, 
leave  and  absent  himself  from  the  state  of  Kansas,  and  that  ever  since 
that  time  the  said  Samuel  Lappin  has  been,  and  that  he  now  is,  a  fugi* 
tiTe  from  justice. " 

After  the  evidence  in  the  foregoing  cause  had  been  closed,  January  8, 
1879,  the  state  asked  and  obtained  leave  of  the  court  to  enter  a  nolle 
proaequi  therein,  as  to  the  twentyHseventh,  twenty-dghth,  twenty-ninth 
thirtieth,  thirty^first,  thirty-second,  thirty-third,  thirty-fourth,  thirty- 
fiftii,  tbirtynsixth,  thirty-seventh,  thirty-eighth,  fifty-ninth,  sixtieth, 
sixty-first,  rixty-second,  sixty-third,  dxty-fourth,  sixty-fifth,  sixty-sixth, 
sixty-seventh,  sixty-eighth,  and  sixty-ninth  counts  of  the  amended  infor- 
mation, which  counts,  twenty«three  in  number,  embraced  the 
*742  bonds. of  Mitchell  and .Os'^bome  ccMmties.  The  verdict  herein 
was  rendered  upon  the  remaining  forty-six  counts  of  the  amended 
infcurmation. 

Counsel  appearing  for  Scrafford  in  this  court  were  W.  C.  fTe&b,  John 
Martin^  and  Joftn  ChSkrie.  Oounsel  for  the  state  were  WiBard  Davis^  Atty  • 
Gren.,  beorge  R.  Peck^  A.  M.  F.  Bandolph,  and  0.  C.  West.  The  case  was 
arigaed  ondly  by  Meun.  WM  and  Martin^  for  the  petitioner,  and  by 
Meaars.  Dam^  Peekj  and  Ba/atklph^  for  the  state.  February  6, 1879,  the 
opinion  herein  was  filed. 

W.  C.  WMj  for  petitioner. 

Two  questions  are  presented  by  the  petition  and  record. 

(1)  Oan  the  district  court  legally  continue  or  prolong  the  August  term 
so  as  to  run  such  term  into  the  time  during  which  by  statute  the  January 
term  must  be  held?  The  constitution  provides  that  ^'  district  courts  shidi 
be  held  at  muA  timea  and  places  as  may  be  provided  by  law*"  Article  8, 
§  5.  The  statute  provides  for  three  terms  of  the  district  court  in  each 
year  in  Shawnee  county.  It  designates  the  ^'time"  or  day  on  which  each 
term  shall  commence.  The  fourth  Monday  of  August,  1878,  was  the 
day  '^ provided  by  law**  for  one  term,  and  the  first  Monday  (being  the 
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sixth  day)  of  Jantlaiy,  1879,  wfts  the'  d«7^prov%[ed  bylaw^'^.for  Ae 
next  sacceeding  tenn .  Under  the  dec^afiis  h^vMfkite  made,  iteid  eBped- 
ally  that  in  the  Montgomery  Case,  8  Kab.  *361y  it  ifi  conoeded  that  Hie 
August  term  of  the  Shawnee  district  court  Could  l^^ally  oobtinue,  and 
by  adjournments  from  time  to  time  be  kept  alive/  beyond  the  day  fixed 
bylaw  for  holding  the  district  court  in  oe^countiee  of  the  same  district, 
down  to  and  including  the  last  judicial'  day  neadt  before  the  day  £xed  cr 
'Hime  provided"  by  law  for  holding  such  court  in  the  same  (Shawnee) 
county.  But  we  say  that  when  the  day  "provided  by  law*  for  the  com- 
mencement of  the  January  term,  1879,  arrived  the  August  term  ceased. 
It  was  at  an  end.  It  died  by  operation  of  biw  on  Saturday,  Ja&uaiy 
4th ;  and  the  court  was  powerless  to  prevent  its  death,  or  give  it 
♦743  new  or  continued  life.  It  could  not  by  ludy  act,  ♦cwrder,  or  de- 
cision, upon  any  occasion,  for  any  purpose,  of  becausis  (if  any 
supposed  necessity,  continue  the  August  term  a  single  instaat  into  Mon- 
day, January  6th.  Bush  v.  Doy,  1  Kan.  *86.  The  trial  of  Scrafford 
commenced  on  the  twentieth  of  December.  ^  He  was  present  and  ready 
for  trial  at  the  commencement  of  the  term  in  August.  The  trial  was 
postponed  and 'delayed  at  the  instance  of  the  prosecution,  and  not  at  the 
petitioner's  instance.  The  petitioner  practiced  no  fraud  on  the  law,  nor 
on  the  court.  That  the  trial  was  not  concluded  on  of  before  Saturday, 
January  4th,  was  not  the  fault  of  the  petitioner*  If  the  court  could  con- 
tinue the  August  term  into  the  Januaty  term,  it  could  prolong  such  Au- 
gust term  into  the'May  term,  and  so  on,  so  long  as  the  judge  should  live 
or  be  in  office,  thus  overriding  every  statutory  and  constitutional  pro- 
vision r^arding  the  ''times"  for  holding  courts,  and  the ''terms"  at  which 
certain  matters  are  to  be  performed.  Bills  of  exception  may  be  settled, 
"but  not  beyond  the  term,"  Civil  Code,  §  800.  In  some  cases  the  appli- 
cation for  a  new  trial  must  be  made  at  the  trial  term,  and  within  tiiree 
days  after  verdict,  (Civil  Code,  §  308 ;)  in  others,  the  application  rosj 
be  made  "after  the  term"  at  which  the  trud  waa  had.  Section  310. 
Some  actions  are  "triable  at  the  first  term"  after  the  issues  are  made 
up,  and  some  may  be  tried  at  "the  term"  during  which  the  issues  are 
made  up.  Civil  Code,  §816,  and  amendments  of  1870and  1871;  Oopenv. 
Stephenimy  18  Kan.  145.  Clearly,  if  a  jury  impaneled  at  the  August  term, 
and  sitting  ten  days  during  such  term,  can  sit  into  and  during  four  days 
of  the  January  term,  and  then  return  a  verdict,  the  August  term  being 
prolonged  for  such  purpose,  then  the  court  can  continue  one  term  into 
another  for  the  purpose  of  settling  a  bill  of  exceptions ;  and  yet  this 
court  in  the  Bohan  Case,  19  Kan.  28,  47,  expressly  decided  that  such 
proceedings  could  not  legally  be  had.  The  court  in  that  case  used  this 
language: 

"The  alleged  errors  set  forth  in  the  third  bill  of  exceptions,  filed  on 

the  fifth  of  June,  that  day  being  c^ier  the  eommencement  cf  the  May  term  of 

the  court,  and  q^  the  February  term  had  expired  by  bzio,  are  not 

^44    legally  here  for  our  deter *mination.     'A  biU  of  exceptions  filed 

out  of  term  la  no  part  of  the  record.'"    19  Kan.  48. 

Judgments  in  civil  actions  are  liens  on  the  real  estate  ><rf  the  debtor 
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from  tba  ^rst  4ay  jof  ike  term,  M  wbi<^  the  Ji)4g»ieiiit  W98  rendered.  '  Civil 
Code^  §  |il9L  Suppose  the  trial  of  a  civil  action  had  been  commenced 
befcre  a  juiy  on  the  twentieth  of  December,  doling  the  Auguet  term, 
andi  smch  jury  h^d  returned  a  verdict  on  the  ninth  of  January,  (four 
days  aiter  ,the  diiy  "provided  by  law  "  for  the  commencement  of  the  Jan- 
uary term,)  and  jud^m^t  were  pronounced  on  that  verdict:  as  of  what 
time  would  it  be  a  lien, — the  first  day  of  the  JjEinuary  term,  or  the  first . 
day  of  the  August  tram?  In  other  words;  at  whai  Hme^  in  such  a  case, 
was  the  "trial"  had?  If  at  the  August  term,  it  was. not  completed,  and 
was  therefore  a  nullity.  If  at  the  January  term,  there  would  be  the 
anomalous  proceeding  of  a  jury  sittii^  ai^l  returning  a.  verdict  at  a  term 
of  the  court  during  which  they  were  neither  impaneled  nor  swom.^ 
The  opinion  (rf  this  court  in  the  case  of  Biifler  v.  McMillen,  13  Kan. 
*389-*892,  is  most  instructive.  In  that  case,  a  trial  by  the  court  was 
commenced  at  one  term,  and  finished  at  a  subsequent  term.  This  court 
held  that  such  proceeding  was  illegal.  True,  the  two  terms,  in  that  case, 
did  not  follow  each  other,  without  any  intearvming  days  or.  times,  a^ 
they  did  in  the  Scrafford  case;  but  the, court  laid}  the  greatest  stress  upon 
the  £act  that  the  trial  was  not  concluded  ai  the  term  at  which  it  was  com* 
menced.     It  used  this  language: 

"The  whole  force  of  the  aigument  in  favor  of  the  statutory  require* 
ment^that  ex^eptianis  ppost  be  reduced  to  writing, a<  the  term,  is  against 
the  pi;opriety  of  a  trial  in  the  manner  this  was  tried.     *    *    *    ^%  com* 
mon  law,    *    *  .-f    the  idea  seemed  to  be :that  a  trial  was  a  contihu-^: 
ous  proceeding  |ram  its  opening  to  its  closer     *    *    *    A  mmtna^trial, 
once  cp^op^enced,  must  be  carried  tbrpugb  to  its  dose,  and  a  faSme  ti> 
finish  it  (quasre^  duiing  th^  <^rm/].  waa. equivalent. to  an  ^le^ut^talqfii!^ 
ajU.     Jurors  were  and  are  summoned  only  far  the  term.     Process  for  wit^ 
nessea  Ipsi^  ^ts  force  at  the  p^  €f,  ike  Urm.    £<x0Qptiona  must '  be  reduced 
to  writing  at  ^  tem,.    *    f  :  *    The  court  may  break  up  a  trial ' 
*745     at  apy  "".time,  and  continue,  the  case;  but  at  thencjEt  term  the  trial 
must  be  recommenced,  and  cannot  be  taken  up.  where  it  was  left 
off.    ;*A  final  adjournment  of  the  court /or  the  term  operates  as  a  legal 
disebiarge  of  the  jury,  and  terminates,  its  functions  as  such/^    Butler  v. 
McMillen,  13  Kan.  *891,  *392.  * 

(^  }t  seems  dear,  therefore,  that  the  dis1^ot:Court  erred  incontinu*^ 
ing  the  trial  into  the  January  tmn,.and  that  all  p^ceedingd  had  on  the 
sixth,  seventh,  eighth,  and  ninth  days  of  January  were  coram  n&njudioef 
and  void.  And  the  second  question  is,  what  Was  the  effect  of  continu*^ 
ing  the  trial  over  into,  and  finishing  it  during,  ihe  January  term?  .  Was 
it  a  mistrial  only,  or  did  it  terminate  the  ca^e,  and  operate  as.  an  acquit*^ 
tal  of  the  petitioner? .  We  contend  that  it  was  and  ia,  in  judgment  of  law,' 
an  4cqpittal.  The  petitioner  was  charged  by  information  with>  having: 
committed  a  felony.  He  was  placed  upon  trial  at  the  August  term. 
The  oourt  had  jurtediction  of  the  offense  changed,  and  ,of  the  person  of 
the  apcused*  The  jury  were  duly  impaneled' 'and  sworn.  .  lUe  accmed 
WMthflf^ore  in  jeopardy.  It  was  not  his.  <  fault,  nor  by  his  procunsment, 
that  thci  trial  wa9  Qot;  qpnc^udQd.  duriag  the.  term  at  which  U  was  ci>m- 
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nienced.  The  prosecution  took  no  measures  to  arrest  ttie  proceedings 
for  want  of  time  to  finish  the  trial,  by  asking  leave  to  wifhdniw  a  juior, 
or  otherwise,  and  continue  the  case  to  the  next  term.  There  was  no 
"act  of  God,"  no  "overruling  tiecessity,''  preventing  a  completion  of  the 
trial  before  the  dose  of  the  August  term.  In  these  and  a  few  other  cases 
a  retrial  may  be  had  at  a  subsequent  term,  and  the  accused  cannot  suc- 
cessfully plead  a  former  mistrial  in  bar.  We  know  that  Judge  Oooley 
(Const.  Lim.  827)  says  that  ^4f  the  term  of  the  court  as  fix^  by  law 
comes  to  an  end  before  the  trial  is  finished,  the  accused  may  be  again 
put  upon  trial  upon  the  same  facts, "  etc. ;  citing  the  cases  of  State  v. 
Brooka,  3  Humph.  70;  State  v.  Battle,  7  Ala.  259;  Mahala  v.  State, 
10  Yerg.  682;  State  v.  Spier,  1  Dev.  491;  and  Wright  v.  State,  6  Ind. 
290.   But,  unfortunately  for  the  position  claimed,  not  one  of  the  cases  died 

sustains  the  view  set  forth  by  Cooley,  while  two  of  them  (Wright 
♦746    V.  State,  5  Ind.  290,  aiid  ♦State  v.  Spier,  1  Dev.  491)  are  directly 

against  the  proposition  asserted  by  Ck>oIey;  and  to  are  the  cases 
reported  in  4  Ala.  178,  and  48  Cal.  328.  A  careful  reading  of  the  cases 
in  which  the  question  has  arisen,  whether  a  criminal  trial  not  completed 
at  the  term  at  which  it  was  begun,  for  want  of  time  merely  is  simply  a 
mistrial,  or  is  equivalent  to  an  acquittal,  will>  we  think,  fdiow  it  to  be 
well  setded  that,  as  the  accused  was  by  such  trial  placed  once  in  jeopardy, 
he  cannot  be  again  tried  for  the  same  offense.  We  think  the  district  court 
erred  in  continuing  the  trial  beyond  the  fourth  day  of  January,  and  in 
receiving  the  verdict  on  the  ninth  of  January,  during  the  January  term, 
and  in  denying  the  petitioner's  motion  to  be  discharged,  and  in  ordering 
him  into  custody.  The  petitioner,  being  illegally  restrained  of  his  lib- 
erty, should  be  discharged  by  order  of  this  court. 

Brbwer,  J.  The  petitioner  claims  that,  by  the  dose  of  the  Augost 
term  and  the  commencement  of  the  January  term ,  before  the  case  had  been 
finally  submitted  to  the  jury,  the  power  of  the  court  to  proceed  Airther 
in  the  trial  ceased,  and  that  all  proceedings  had  in  the  case  subsequent 
to  the  commencement  of  the  January  term  were  illegal  and  void;  and, 
f0coni%,  that,  though  such  subsequent  proceedings  were  ill^;al  and  void, 
yet  that  inasmuch  as  at  the  AuRUst  term  a  jury  had  be^  impaneled 
and  sworn,  and  testimony  received,  the  defendant  had  been  placed  in 
jeopardy,  and  could  not,  ander  the  constitution,  be  placed  upon  trial 
again  under  the  present  diarge;  and,  as  a  conclusion  therefrom,  that  he 
is  illegally  restrained  of  his  liberty,  and  entitled  to  a  diachaige. 

Upon  the  first  question  we  express  no  opinion.  The  question  is  not 
free  from  difficulty,  but,  in  the  view  we  have  taken  of  the  other  matters, 
its  decision  is  unnecessary.  If  the  court  has  power  to  prolong  a  trial 
through  or  into  two  successive  terms,  then,  of  course,  the  v^iot  was 
properly  received,  and  is  conclusive  until  set  aside  by  motion,  for  errors 
occurring  on  tiie  trial.  On  the  other  hand,  if  the  court  has  no 
*747  such  *pow0r,  then  the  trial  was  terminated  on  Saturday,  January 
4,  1879,  by  the  dose  of  the  term.  It  is  the  case  of  a  trial  unfin- 
idled,  not  by  the  choice  of  the  state,  nor  by  the  action  of  the  court,  but 
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necessarily  by  the  termination  of  the  term  at  which  the  trial  is  pending. 
In  each  case  the  party  has  not  been  put  in  jeopardy,  and  may  be  again 
brought  to  trial  upon  the  same  charge.  It  is  simply  a  mistrial;  as  if  a 
juror  or  the  judge  should  die  pending  the  trial.  The  failure  to  complete 
the  trial  is  not  a  matter  of  choice,  but  of  necessity;  and  the  law  in  such 
cases  allows  a  second  trial.  So  ^at,  in  either  view  which  may  be  taken 
of  the  first  question,  the  petitioner  is  in  custody  upon  a  commitment  is- 
sued by  a  court  of  competent  jurisdidaon,  upon  an  information,  and 
therefore,  under  our  habeas  corpus  act,  not  entitled  to  a  discharge.  Bz 
parte  Phillips,  7  Kan.  *48. 

Let  the  petitioner  be  remanded  into  outtody. 

(AH  the  justices  concurring.) 

NoTB  OF  Hon.  A.  M.  F«  Ra2ii>olph»  Statb  Bspobtxb. 

On  the  sixth  day  of  March,  1879*  the  district  court,  on  motion  of  SeralTord's 
counsel*  set  aside  the  verdict  and  ffianted  a  new  trial  Sueh  new  trial  was 
had  before  the  court  and  a  Juiy  at  Uie  May  term,  1879,  of  the  Shawnee  dls- 
triet  court,  and  at  such  trial  the  Jury,  after  three  days'  deUberation,  rendered 
a  Terdict  el  ''not  guilty,"  and  the  court  dischaiged  the  accused  without  day. 


B.  8.  Henninq,  Receiver,  etc.,  «•  Rachsl  Wileisson, 

January  Tenn,  1879. 


Action  under  chapter  94,  Laws  1874,  brought  by  Wilkinson  against 
the  railroad  company,  to  recover  damages  for  killing  one  brood  sow  and 
one  shoat  belonging  to  the  plaintiff.    Trial  at  a  special  term  of  the  dis-  / 

trict  oourt  of  Douglas  county,  February  26,  1878,  when  special  findings  i 

were  made,  and  judgment  was  rendered  Uierson  in  favor  of  the  \ 

*74A    plaintiff  *for  $40  and  costs.      The  railroad  company  brings  the 
case  here  for  review. 
£».  O.  ThaAer^  for  plaintiff  in  error. 
W.  A.  R.  Barrig^  for  defendant  in  error, 

PSB  Curiam.    The  judgment  of  the  district  court  will  be  reversed,  and 
the  case  remanded,  with  instructions  to  render  judgment  upon  the  find-     , 
ings  for  costs  in  fitvor  of  the  plaintiff  in  error,  defendant  below.    This 
decision  is  made  on  the  authori^  of  AtchifoUy  T.  4s  8.  F.  B,  Co,  v. 
Yates,  wUe^  *618. 
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GoHMiBBioNXRa  OF  Pawnbe  Cq.  V.  Amhdok,  Ti  A  84  F.  B.  Cb. 

I     I. 

Januaiy  Term,  1879. 

I  • 

Taxation:  Involuntary  Pasrmeiit:  Action  for:  Trfahiltty  of  Oom^ 
Comxmsslpners.    In  an  action  brought  by  the  Atchiaon,  Tppeka  i 

Santa  Pe  Railroad  Companj  against  the  oounty  commissioners  of  Pawnee 
county,  to  recover  back  ceitain  taxes  paid  by  the  railroad  company  to  the 
county  treasurer  of  said  county,  it  Is  alleged  in  the  petition  that  said  taxes 
were  illegal,  and  that  they  were  paid  under  protest,  and  to  prevent  the 
county  treasurer  from  issuing  tax  warrants  for  their  ooUection;  and  it  ifl 
claimed  that  they  were  illegal  because  they  were  levied*  as  ia  alleged  in 
the  petition,  as  follows:  **2^  mills  incidental  tax  in  school-distrid;  No. 
1 ;"  ''2  mills  incidental  tax  in  school-district  No.  8/'  etc  And  it  is  not 
alleged  or  shown  in  said  petition  that  the  county  commissioners  ever  had 
'  anything  to  do  with  or  concerning  said  taxes,  either  before  or  after  their 
levy  or  collection,  ffeid,  that  said  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  the  railroad  oompanyand 
against  the  county  commissioners. 

% 

Error  from  Pawnee  district  court. 
The  case  is  stated  in  the  opinion. 
*749     *N.  B.  Fredcmdy  Co.  Atty.,  for  plaintiff  in  error, 

R088  Bum8y  J.  0.  Waieraj  and  W.  C.  OamjAdlj  for  defendant  in 
error. 

Valentine,  J.  Tbia  was  an  action  brought  by  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company  against  the  oounty  commissioners  of  Paw- 
nee oounty,  to  recover  back  certain  taxes  -paid  by  the  railroad  company 
to  the  county  treaaurer  of  said  county.  The  railroad  company  alleged 
in  its  petition  that  said  taxes  were  illegal,  and  that  it  paid  them  under 
protest,  and  to  prevent  the  county  treasurer  from  issuing  tax  warrants 
for  their  collection.  It  is  claimed  that  said  taxes  were  ill^al  because 
they  were  levied,  as  is  allied  in  the  petition,  as  follows:  ^2i  miUs  inci- 
dental tax  in  school-district  No.  1;"  '^2  mills  incidental  tax  in  school-dia- 
trict  No.  8,"  etc.  The  county  commissioners  demurred  to  the  plaintiff's 
petition  on  the  grounds  (1)  that  there  was  a  defect  of  parties  defiaadant; 
(2)  that  the  petition  did  not  state  £BU3t8  sufficient  to  constitute  a  cause 
of  action.  The  court  overruled  the  demurrer,  and  rendered  judgment 
against  the  oounty  commissioners  for  the  amount  of.  said  taxes  and  coats, 
lliis  ruling  the  county  eommissioners  claim  is  erroneous,  and  ask  that 
tiie  judgment  be  raversed  because  thereof. 

We  pass  over  the  first  question,  as  to  whether  then  was  a  defect  of 
parties  defendant,  or  not,  (but  see  Hays  v.  Hill,  17  Kan.  860,)  and  come 
to  the  second  question,  does  the  petition  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  oounty  conunissioners  or  the  county  of  Fbw- 
nee?  And  involved  in  this  question  are  these  qpestions:  What  wrong 
or  wrongs  have  the  defendants  done?  what  right  or  rights  of  the  plaintiff 
have  the  defendants  infringed?    Certain  taxes  were  levied,  but  it  is  not 
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all^;ed  that  the  defendants  levied  them,  and  in  all  probability  they  did 
not  levy  them.     Probably  the  respective  school-districts  as  provided  by 

statute  levied  them.     Laws  1876,  p.  79,  §82;  Id.  p.  248,  §11; 
*760     Id.  p.  256,  *§  30.    The  county  treasurer,  and  not  thecountycom- 

missioners,  collected  these  taxes.  They  were  collected  for  certain 
school-districts,  and  not  for  the  county  or  county  commissioners.  And 
it  does  not  seem  that  a  single  cent  of  them  was  ever  placed  to  the  credit 
of  the  county  or  the  county  commissioners.  Whether  the  county  treas- 
urer has  paid  them  over  to  the  respective  school-districts  or  still  holds 
them,  is  not  shown.  Probably  he  has  paid  them  over  to  the  districts, 
for  it  was  his  duty  to  do  so  under  the  law.  See  said  sections  82  and  30, 
Laws  1876,  pp.  80,  255.  Everything  that  has  been  done  concerning 
said  taxes,  has  been  done  by  the  school-districts,  respectively,  and  by 
the  county  treasurer;  and  not  a  thing  has  been  done  by  the  county  or 
the  oounty  commissionerB.  And  it  has  all  been  done  for  the  benefit  oi 
said  school-districtB,  and  not  for  the  benefit  of  the  county  or  the  county 
commissionerB.  Now,  as  ndther  the  county  nor  the  county  commissioners 
have  ever  done  any  wrong  as  against  the  railroad  company,  as  they  have 
not  ratified  any  wrong,  and  as  they  have  not  received  the  benefit  of  any 
wrong,  how  can  they  be  held  liable?  We  think  they  are  not  liable.  In 
connection  with  this  question,  see  State  v.  Leavenworth  Co.,  2  Kan.  *61. 
The  case  of  Jackson  County  v.  Craft,  6  Kan.  *145,  is  not  applicable  to 
this  case.  Whether  the  law  as  there  enunciated  is  still  the  law,  it  is 
unnecessary  now  to  decide.  The  county  treasurer's  bond,  however, 
which  was  then  given  to  the  cou/nty  eommissioneray  (Comp.  Laws  1862,  p. 
428,  §  104,)  is  now  given  to  the  state.  (Laws  1875,  p.  113,  §  1.) 
Whether  the  taxes  claimed  to  be  illegal  in  this  case,  and  paid  by  the 
railroad  company,  are  in  fact  illegal,  it  is  unnecessary  to  decide;  for,  sup- 
posing them  to  be  illegal,  still  the  railroad  company  has  no  action  against 
the  county  or  the  county  commissioners  to  recover  them  back. 
The  judgment  of  the  court  below  will  be  reversed. 
(All  the  justices  concurring.) 
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CASES  IN  21  KANSAS 


21  KAK.  1,  MOORE  t.  EMMERT 

MmMtie^ey  of  re«ord  for  veTiew,— Cited  in  White  y.  Douglas,  61  Kan.  402, 
32  Pac.  10d2,  liolding  that  nothinir  is  presented  for  review  where  the  record  does 
not  contain  the  motion  for  new  trial  and  reasons  therefor. 

Establlslilsff  faets  pleaded  by  a  failure  to  deay  under  oath.— Cited  in 
Armstrong,  Byrd  &  Co.  t.  Crump,  25  Okl.  452,  106  Pac.  855,  holding  an  allega- 
tion of  agency  to  be  taken  as  established  in  the  absence  of  a  denial  under  oath. 

IHstingnished  in  8pencer  v.  J.  Tumey  ft  Co.,  5  Okl.  683,  49  Pac.  1012,  as  in- 
applicable, holding  a  negati'^e  pregnant  answer  insufficient  to  put  the  execution 
of  a  note  in  issue. 

21  KAN.  9,  BiOORE  t.  BBUNE 

21  KAH.  lO,  CORT  t.  WIRTK 

Preaiiaiption  aa  to  general  flwillng  on  re¥low«*-Cited  in  Davis  v.  Turner, 
21  Kan.  131,  holding  that  a  general  finding  for  the  plaintiff  by  a  court  without 
a  jury  will  be  presumed  on  review  to  find  all  disputed  facts  for  which  there  was 
supporting  evidence  for  the  plaintiff.    * 

21  KAN.  18,  FISHER  t.  OONWAT,  30  AM.  REP.  419 

Confidential  relation  of  hnsband  and  'wife.^-Cited  in  Warner  v.  Broquet, 
54  Kan.  649,  39  Pac.  228,  holding  that  a  husband  cannot  obtain  a  valid  tax  title 
to  land  in  which  his  wife  has  an  interest;  Armsti'ong,  Byrd  ft  Co.  v.  Crump,  25 
OkL  452,  106  Pac.  855,  holding  a  wife  a  competent  witness  for  her  husband 
concerning  a  matter  in  which  she  acted  as  his  agent  in  his  absence. 

Ageney  of  wife  for  ]insband.»Cited  in  note  in  98  Am.  St.  Rep.  631,  on 
wife's  implied  authority  to  act  for  husband  and  charge  him  for  necessaries. 

Xrospam— Acsravation  of  dama8ea.^Cited  in  note  in  19  U  R.  A.  (N.  S.) 
1035,  on  personal  wrong  as  aggravation  of  damages  for  trespass. 

Impeaelunent  of  witnees^-^Cited  in  note  in  82  Am.  St.  Rep.  34,  ou  evidence 
to  show  credibility  or  bias  of  witnesi. 
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21  KAX.  26,  FRTE  t.  BANDEKS,  30  AM.  BEP.  421 

21  KAN.  31,  BAOE  ▼.  1CAI.ONT 

Notioe  in  attaohment.— Cited  in  Beckwith  ▼.  Douglas,  25  Kan.  229,  holding 
no  description  of  the  property  necessary  in  a  notice  by  publication  of  the  attach- 
ment of  personalty. 

Entry  of  defanlt  jndsment.— Cited  in  Hall  v.  Sanders,  25  iCan.  538,  holding 
that  a  defendant  cannot  have  "another"  trial  as  a  matter  of  right  after  a  judg- 
ment by  default;  Leonard  v.  Hargis,  58  Kan.  40,  48  Pac.  586,  holding  that, 
though  an  answer  was  not  due  until  after  the  commencement  of  a  term,  judg- 
ment by  default  was  properly  entered  at  that  term. 

New  trial— Groanda—Surpriae.— Cited  in  note  in  78  Am.  Dec  518,  on  sur- 
prise as  ground  for  new  trial. 

21  KAN.  38»  STATE  t.  BROWN 

Homicide— Elements.— Cited  in  People  v.  0*Gallaghan,  2  Idaho,  156,  9  Pac. 
414;  State  v.  Shuff,  9  Idaho,  115,  72  Pac  664;  State  v.  Stackhouse,  24  Kan. 
445 ;  State  v.  Whitaker,  35  Kan.  731,  12  Pac.  106 ;  State  v.  Smith,  38  Kan.  194. 
16  Pac.  254 — holding  a  deliberate  and  premeditated  design  to  kill  and  a  delib- 
erate and  premeditated  assault  in  pursuance  thereto  necessary  elements  of  first 
degree  murder. 

Same^SnAoienoy  of  information  or  indiotment.^^ited  in  State  v. 
Pierce,  23  Kan.  153.  as  to  the  sufliciency  of  an  information ;  State  y.  Yordi.  30 
Kan.  221,  2  Pac.  161,  holding  that  an  indictment  for  homicide  is  not  insufficient 
for  failing  to  locate  the  wound  on  a  particular  part  of  the  victim^s  person ;  State 
V.  Harp,  31  Kan.  496,  3  Pac  432,  holding  an  information  sufficient  to  sustain  a 
verdict  of  murder  in  the  second  degree. 

Disapproved  in  People  v.  Davis,  8  Utah,  412,  32  Pac.  670,  holding  an  indict- 
ment charging  a  willful  and  felonious  assault  resulting  immediately  in  a  homi- 
cide sufficient  to  charge  first  degree  murder  without 'an  avennent  that  the  killing 
was  willful  and  felonious. 

Cited  in  note  in  3  Am.  St.  Rep.  282,  on  sufficiency  of  indictment  for  murder. 

Oonviotion  of  aooeasory  as  prinoipal.— Cited  in  State  v.  Shenkle,  36  Kan. 
43,  12  Pac.  309;  State  v.  Patterson,  52  Kan.  335,  34  Pac  784— as  to  the  right 
to  convict  an  accessory  as  a  principal. 

Admiasiliility  of  aocnsed'a  statements.— Cited  in  State  T.  Truskett,  85 
Kan.  804,  118  Pac.  1047,  holding  that  a  defendant  in  a  criminal  case  may  have 
his  self-serving  declaration  admitted,  where  a  state's  witness  has  detailed  a  por- 
tion of  it 

Indiotment— General  and  speoifio  allegations.— Cited  in  note  in  28  L.  B. 
A.  398,  on  limitation  of  general  by  specific  allegations  in  indictment. 

21  KAN.  54,  STATE  t.  PETTY 

Deelaraticm  of  aoonsed  and  others.— Cited  in  Chapman  t.  Blakeman,  31 
Kan.  684,  3  Pac  277,  holding  declarations  of  an  alleged  co-conspirator  inadmis- 
sible to  prove  the  conspiracy ;  State  y.  Douglas,  53  Kan.  669,  37  Pac  172,  as 
to  the  admissibility  of  statements  of  an  accused. 

Same— As  res  gestae.— Cited  in  State  t.  Pomeroy,  25  Kan.  349,  holding  Inad- 
mifiisible  as  res  gestoB  in  a  prosecution  for  an  assault  declaratio&a  of  the  person 
claimed  to  have  been  assaulted,  made  from  three  to  fivd  minutes  thereafter;  JobD- 
son  V.  McLain  Inv.  Co.,  79  Kan.  423,  100  Pac  52,  131  Adl  «t.  Bep.  302,  holding 
a  declaration  of  a  manager  that  he  set  a  fire  which  destroyed  a  bam,  made  dar- 
ing the  burning  of  the  bam,  not  admissible  as  res  gests  to  chaiye  Us  employer 
with  the  burning. 
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Same— Tor  purpose  of  oonroborattOA.— Cited  in  Dimn^ck  ▼.  United  States, 
135  Fed.  257,  70  a  C.  A.  141 :  SUrn  y.  Nelson.  65  Kan.  419,  70  Fiac.  865 ;  Na- 
tional Cereal  Co.  v.  Alexander,  75  Kan.  537,  89  Pac  923— holding  that  the  con- 
firmatory statements  must  have  been  made  antecedently  to  those  in  contradiction ; 
Stote  V.  Hendricks,  32  Kan.  559,  4  Pac.  1050;  Board  of  Com'rs  of  Cloud  County 
V.  Vickers,  62  Kan.  25,  61  Pac.  391— holding  statements  of  a  witness  made  when 
he  had  no  reason  for  fabrication  admissible  in  corroboration  on  his  impeach- 
ment by  other  statements  made  out  of  court;  Driggers  v.  United  States,  21  Okl. 
60,  1  Okl.  Cr.  167,  95  Pac,  612,  129  Am.  St.  Rep.  823,  17  Ann.  Cas.  66,  holding 
that  such  evidence  is  admissible  only  when  the  motive  as  well  as  the  veracity  of 
the  witness  is  impugned. 

Soiaelegiey  of  Isftfonttatton  in  ]io»icicle.-»Followed  in  State  y.  Pieroe,  23 
Kan.  153,  as  to  the  snfficien<7  of  an  information. 

21  KAN.  61,  OnnBtlCK  t.  PATRONB'  MUX  oo. 

21  KAN.  64,  OREEN  t.  WIIXIAMS 

Cited  in  Ryan  v.  Williams,  29  Kan.  487. 

Speoial  finding*— Duty  to  mnke.— Cited  in  Wilcox  y.  Byington,  36  Kan.  212, 
12  Pac.  826,  holding  that  a  request  for  written  findings  of  law  and  fact  should 
be  made  before  the  court's  final  decision ;  Vuilleumier  v.  Oregon  Water  .Power  & 
R.  Co.,  55  Or.  129,  105  Pac.  706,  holding  that  a  court  need  make  findings  of  fact 
only  on  the  issues  raised  by  the  pleadings. 

Un&itation  of  aotions— Eaistenoe  of  tmst.— Cited  in  Auld  ▼.  Butcher,  22 
Kan.  400,  holding  that  a  principal  cannot  sue  an  agent  for  money  received  for  his 
benefit  until  he  has  made  a  demand  therefor;  Perry  v.  Smith,  31  Kan.  423,  2 
Pac.  784,  holding  that  limitations  will  not  run  in  favor  of  an  agent  wrongfully 
retaining  money  on  property  of  his  principal  until  the  latter's  knowledge  thereof. 

Cited  in  note  in  99  Am.  Bee.  394,  on  statute  of  limitations  in  cases  of  trusts; 
in  17  Li.  R.  a.  (N.  S.)  664,  as  to  when  statute  commences  to  run  against  action 
to  recover  money  collected  by  agent. 

Action  acainst  acont— Demand.— Cited  in  note  in  28  L.  R.  A.  (N.  S.)  627, 
on  demand  as  condition  of  action  to  recover  money  collected  by  agent. 

21  KAN.  73,  HOIJCBERO  t.  DEAN 

R«pl«fyin-i-PoMOoaion  a*  gist  of  aotion.-— Cited  in  Robinson  &  Co.  v.  Stiner, 
26  Okl.  272,  109  Pac  238,  holding  that  the  right  to  possession  is  the  gist  of  the 
action  in  replevin. 

EfToot  of  general  denial.— Cited  in  Kennett  v.  Fickel,  41  Kan.  211,  21  Pac. 
93,  holding  that  a  right  to  possession  of  property  in  another  than  the  plaintiff 
may  be  shown  under  the  general  denial  in  replevin ;  Kerwood  v.  Ayres,  59  Kan. 
343,  63  Pac.  134,  holding  that  under  a  general  denial  in  trover  the  defendant  may 
impeach  the  plaintifTs  claim  of  title  to  the  property ;  Miami  County  Nat  Bank 
V.  Barkalow,  53  Kan.  68,  35  Pac.  796,  holding  that  a  sheriff,  sued  in  replevin 
for  property  seised  under  execution,  could  show  under  the  general  denial  the 
fraudulent  character  of  the  chattel  mortgage  under  which  the  plaintiff  claimed ; 
Colean  lAfg.  Co.  v.  Johnson,  82  Kan.  655,  109  Pac.  403,  20  Ann.  Cas.  296,  hold- 
ing that  the  general  denial  in  replevin  closes  the  issues  and  that  any  defense  is 
admissible  thereunder;  Jackson  v.  Glaze,  3  Okl.  143,  41  Pac.  79,  holding  that 
under  a  general  denial  in  replevin  defendants  could  interpose  any  defense  open 
to  an  interpleader;  Street  v.  Morgan,  64  Kan.  85,  67  Pac.  448,  holding  that  the 
general  denial  in  replevin  closes  the  issuesi  and  that  any  defense  is  admissible 
thereunder. 


21  KAN.)  NOTES  ON  KANSAS  REPOETS  4 

21  KAN.  83,  OARDEHHXBE  ▼•  XITCHSItli 

Construction  of  statutes.— Cited  in  Wenger  y.  Taylor,  39  Kan.  754,  18  Pac. 
911 ;  Stete  v.  Mitchell,  50  Kan.  289,  33  Pac.  104,  20  L.  R.  A.  306 ;  Territory  ei 
rel.  Sampson  v.  Clark,  2  Okl.  82,  35  Pac  882— holding  that,  in  construing  a  stat- 
ute, all  sections  should  be  given  effect,  where  it  is  possible  without  a  destroction 
of  the  object  for  which  it  was  enacted. 

Tax  deeds— As  presnmptlTe  evldeaoe.— Cited  in  note  in  4  Am.  St  Rep. 
1S9,  on  power  of  Legislature  to  make  tax  deeds  presumptive  or  conclusive  evi- 
dence. 

21  KAN.  90,  INOEBSOIX  ▼.  TATEB 

Service  of  ease-madow— Cited  in  Mtne,  Life  Ins.  Co.  v.  Koons,  26  Kan.  215; 
Gimbel  &  Floresheim  v.  Turner,  36  Kan.  679,  14  Pac.  255;  Chicago,  B.  &  Q. 
R.  Co.  V.  Guild,  8  Kan.  App.  368,  55  Pac.  555 ;  Abel  v.  Blair,  3  Okl.  399,  41 
Pac.  342 ;  Bradford  v.  State,  3  OkL  Or.  867,  106  Pac.  53&~holding  a  case-made 
not  served  within  the  time  fixed  by  statute  and  order  of  court  a  nullit}*. 

Soopo  of  review.— Cited  in  Osborne  v.  Tonng,  28  Kan.  769,  as  to  the  mat- 
ters reviewable  on  an  appeal  from  an  order  overruling  a  motion  for  new  triaJ. 

21   KAN.  96,  WHlTNET  ▼.  HARRIS 

Snfflcienoy  of  trai&soript  for  review.— Cited  in  Eckert  v.  McBee,  25  Kan. 
705;  State  v.  Lund,  28  Kan.  280.;  Piper  v.  Thompson,  34  Kan.  62,  7  Paf. 
793— holding  insufficient  for  review  a  record  merely  certified  to  be  a  true  copy 
of  the  bill  of  exceptions;  Litsey  v.  Moffett,  29  Kan.  507,  holding  that  a  ruling 
on  testimony  will  not  be  reviewed,  where  the  transcript  filed  does  not  show  the 
ground  of  contest;  State  v.  McFarland,  38  Kan.  664,  17  Pac.  654;  State  v. 
Prater,  40  Kan.  15,  19  Pac.  358;  State  v.  Fink,  49  Kan.  577,  31  Pac.  144; 
State  V.  Plum,  49  Kan.  679,  31  Pac.  308 ;  Westbrook  v.  Schmaus,  51  Kan.  214. 
32  Pac.  892;  Wade  v.  Mitchell,  14  Okl.  168,  79  Pac.  95-'holding  a  full  and 
complete  transcript,  and  a  certificate  of  the  clerk  to  that  effect,  necessary  for 
review;  Cook  v.  Challiss,  55  Kan.  363,  40  Pac.  643,  holding  a  certificate  that 
the  transcript  contains  "all  material  acts  and  proceedings*'  insufficient;  Neis- 
wender  v.  James,  41  Kan.  463,  21  Pac.  573,  holding  that  a  transcript  should 
contain  all  that  is  legally  a  part  of  the  recoid  below,  to  be  sufficient  for  re- 
view. 

Applied  in  Abel  v.  Blair,  3  Okl.  399,  41  Pac.  342;  Perky  v.  State,  4  Okl. 
Cr.  239,  111  Pac.  663— holding  that  the  certificate  of  the  conrt  and  attestation 
of  the  clerk  will  not  make  a  void  case-made  a  transcript. 

Distinguished  in  Lauer  v.  Livings,  24  Kan.  273;  State  v.  Nickerson,  30  Kan. 
545,  2  Pac.  654— -where  the  clerk's  certificate  stated  that  the  copy  of  the  bill 
of  exceptions  presented  contained  full,  true,  and  correct  copies  of  the  pleadings, 
orders,  etc.,  in  the   record. 

21  KAN.  99,  DUNCAN  ▼.  BAKER 

Followed  in  Ryan  v.  Cranston,  27  Kan.  672  (memorandum  decision). 
Applied  in  Cooper  v.  Seavems,  81  Kan.  267,  105  Pac.  509,  25  L.  R.  A.  (N.  S.) 
517,  135  Am.  St.  Rep.  359. 

-RecoTory  on  qnantnat  meruit  on  noaperformanoe  of  entire  contract. 

—Cited  in  Barnwell  v.  Ketapton,  22  Kan.  314;  School  District  No.  2  v.  Boyer 
&  Boyer,  46  Kan.  54,  26  Pac.  484;  School  District  No.  46  v.  Lund,  51  Kan. 
731,  33  Pac.  595 ;  Cooper  v.  Seavems,  81  Kan.  267,  105  Pac.  509,  25  L.  R.  A. 
(N.  S.)  517,  135  Am.  St.  Rep.  359 ;  Limerick  v.  liCe,  17  Okl.  165,  87  Pac.  85^ 
holding  that  recovery  may  be  had  on  a  quantum  meruit,  though  performance 
was  not  as  stipulated  in  a  contract,  where  the  opposite  party  accepted  its  benefit; 
(juigley  V.  Board  of  Com'rs  of  Sumner  County,  24  Kan.  293;  Denton  v.  Citjr 
of  Atchison,  34  Kati.  438,  8  Pac.  750— holding  that,  on  a  county's  breach  of  • 
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oontract  for  public  printing  at  specified  rates,  ntttH  nites  will  control  as  to  the 
work  actually  done;  Modell  Tp.,  Norton  Obunty,  v.  King  Iron-Bridge  A  Mfg. 
Co.,  2  Kan.  App.  237,  41  Pac.  1060,  holding  that  no  recovery  as  on  a  qaantum 
meruit  may  be  had,  where  the  opposite  party  refuses  to  accept  the  worlt  dons ; 
Ehrsam  t.  Brown,  76  Kan.  206,  91  Pac.  179,  16  L.  R.  A.  (N.  8.)  879,  as  to 
the  implied  warranty  of  liie  fitness  of  an  article  sold  for  the  purpose  for  which 
the  buyer  intends  it. 

Cited  in  note  in  81  Am.  Rep.  102,  on  right  to  recover  for  partial  performance 
of  entise  contract;  in  35  Am,  R^,  477»  on  extent  of  repovary  on  partial  per- 
formance of  oontract;  in  24  Lw  R.  A-  234^  on  effect  of  part  performance  of  con- 
tract for  services. 

Reoovpntent  In  omae  of  breaeli  of  eontrAet«— Cited  in  note  in  40  Am. 
Deo.  321,  332,  on  recoupment  in  case  of  breach  of  contract. 


21  XAV.  109,  CBAPsnaa  i^  wuxiaiw 

21  KAN.  114,  HAHHITM  ▼.  NOBBIS 

lAaMUtT  9>t  iwttee  fov  wroagifiil  laswawaa  of  roplevln.*<^ited  in  Wil- 
liams V.  Gardner,  22  Kan.  122,  as  to  the  papers  n^essary  in  replevin  to  give  a 
justice  jurisdiction. 

Applied  in  Connelly  v.  Woods,  31  Kan.  359,  2  Pac.  773,  holding  that  the  party 
suing  out  an  attachment  on  a  note  wMek  i^iovKd  on.  its  face  tteit  it  waa  AOt.  due, 
bnt  not  the  justice,  is  liable  in  damages  for  th/^wroqgful  attachmenL 

21  KAN.  119,  EVANS  ▼.  ADAMS 

Ifeeosaity  tliat  titles  of  statutes  sliall  contain  8nbjeet-matter,^<l!lted 
in  State  v.  Shell,  58  Kan.  507,  49  Pac.  668,  holding  that  the  constitutional  re- 
quirement that  the  subject-matter  of  a  statute  shall  be  contained  In  its  title  is 
mandatory. 

Qmurantine  of  animalaw— Cited  in  note  in  97  Am.  St.  R^.  249,  on  state 
quarantine  of  animals ;  in  26  L.  R.  A.  638,  on.  validity  and  construction  of 
statutory  regulations  as  to  infected  animals. 


21   KAN.  124,  FIERCE  ▼.  BtJTTERS 

Judsntent— Befects  in  process.— Cited  in  Williams  v.  Moorehead,  33  Kan. 
OOa,  7  Pac.  226;  English  v.  Woodman,  40  Kan.  412,  20  Pac.  262— holding  that 
a  failure  of  a  court  to  approve  proof  of  service  by  publication  is  only  an  irregu- 
larity, which  will  not  avoid  its  judgment;  Larimer  v.  Knoyle,  43  Kan.  338,  23 
Pac.  487;  Shippen  v.  Kimball,  47  Kan.  178,  27  Pac.  813— holding  that  a  judg- 
ment rendered  with  jurisdiction  is  open  only  to  direct  attack,  though  the  judg- 
ment, service,  or  process  was  irregular  or  defective. 

Siafleieney  of  alBdaTit  for  pnblication  serriee.— Cited  in  Harris  v. 
Claflin,  36  Kan.  543,  13  Pac.  830 ;  Moiris  v.  Sadler,  74  Kan.  892,  88  Pac.  09 ; 
Raymond  v.  Nix,  Halsell  Sc  Co.,  5  Okl.  656,  49  Pac.  lllO-n^holding  that  an  affi- 
davit for  service  by  publication  is  rendered  merely  voidable  by  a  statement  of 
material  facts  therein  inferentially  or  insufficiently;  Oarrett  v.  Struble,  57  Kan. 
508,  46  Pac.  948,  holding  similarly  in  the  case  of  a  publication  notice;  Doug- 
lass V.  Lieberman,  9  Kan.  App.  45,  57  Pac.  254,  holding  that  a  statement  of  a 
conclusion  that  the  case  was  one  in  which  service  by  publication  was  authorized 
would  only  render  the  affidavit  voidable. 

Time  of  sale  on  foreeIoanre.^C;ited  in  Baslior  Sc  Marx  v.  Nordyke  Sc  Mar- 
mon  Co.,  25  Kan.  222,  holding  improper  a  judgment  directing  the  issuance  of 
an  order  for  a  foreclosure  sale  within  six  months.  .  ■   .  . 

Ajnendment  of  proeesaw-^Oited  in  Harrison  v.  Beaid,  30  Kan.  582,  2  Pac. 
632 ;  Long  v.  Fife,  45  Kan.  291,  25  Pac.  594,  23  Am.  &t.  Rep.  724 ;  Kansas 
City  A  P.  R.  Co.  y.  Rich  Tp.,  45  Kan.  275,  25  Pac.  595 ;    Morris  v.  Robbins,  83 
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Kan.  335,  111  Pac.  470;  Weaver  v.  Lockwood,  2  Kan.  App.  62,  43  Fac  311: 
BMlew  v.  Young,  24  Okl.  182,  103  Pac.  623,  23  U  R.  A.  (N.  S.)  1084 ;  Spauldio; 
V.  PoUey,  28  Okl.  764,  115  Pac.  864— holding  proper  the  amendment  of  an  affi- 
^^vlt  for  publication  service,  where  it  was  not  void;  Morris  v.  Hardle,  84  Kas. 
9,  113  Pac.  308,  holdinfi:  similarly  in  the  case  of  a  proof  of  publication  senrice. 

TazatioB  of  eowtm  oa  pevmlttinK  ABt«Adm€At«*-Gited  in  Costeiiine  v. 
Day,  26  Kan.  306,  holding  a  taxation  of  costs  accrued  in  a  justice  and  dbtrict 
court  improper  as  a  condition  to  the  filing  of  a  bill  of  particulars. 

WltlidrAwal  of  ease-ntade  from  Svproate  Comrt  for  autliantloatioii 

boloww— Cited  in  Pierce  v.  Myers,  28  Kan.  364,  holding  proper  the  withdrawal 
of  a  case-made  after  its  filing  in  the  Supreme  Court  for  the  proper  authentica- 
tion of  the  clerk  below. 

21    KAN.   131,   BAVI8  ▼.   TURNER 
Hocesaity  tliat  tltlo  of  atatvto  ahall  ooMtaln  avbJooiHBaattor^— Cited 

in  State  v.  Bankers'  &  Merchants'  Mut.  Ben.  Ass'n,  23  Kan.  499,  holding  an 
amending  statute  unconstitutional  for  its  attempt  to  amend  a  section  of  the  orig- 
inal act  which  was  not  included  in  the  title ;  Phllpin  v.  McCarty,  24  Kan.  393, 
holding  that  the  constitutional  provision  that  the  subject-matter  of  a  statute 
shall  be  expressed  in  the  title  is  mandatory. 

21  KAN.  139,  €K>1>DAR1>  ▼.  B0880N 

Ri^ltt  to  remoral  of  eavao^— Cited  in  Meredith  Village  Sav.  Bank  v.  Shnp- 
son,  22  Kan.  414,  holding  a  removal  of  a  cause  against  a  receiver  not  warranted, 
where  the  court  which  granted  permission  to  sue  him  limited  the  right  to  its 
owa  cforam. 

Samo— SuAeieaey  of  potition.— Cited  in  Glover  v.  Shepperd,  15  Fed.  833. 
holding  improper  as  an  alternative  averment  an  allegation  in  a  petition  for  re- 
moval that  petitioners  were  ''residents*'  of  other  states,  instead  of  "citizens.** 

21  KAN.  162,  IcEMON  ▼.  FOX 

Partmor'a  aota  aa  bindins  partaorsltip.^Oited  in  Mills  y.  Riggle,  83  Kan. 
703,  112  Pac.  617,  Ann.  Cas.  1912A,  616,  holding  that  a  partner  may  bind  hia 
firm  by  all  acts  necessary  to  carry  on  the  business  in  the  usual  way. 

Cortlftoato  of  deposit.— Cited  in  note  in  75  Am.  St.  Rep.  60,  on  certificate  of 
deposit. 

Conolasivonesa  of  flndlnsa.— Cited  in  McCann  v.  McCann,  24  Okl.  264,  103 
Pac.  094,  holding  findings  of  a  court  on  conflicting  evidence  conidusive  on  the 
weight  of  the  evidence. 

21  KAN.  161,  SMITH  ▼.  MOORE 

Followed  in  Howe  Mach.  Co.  v.  Peterson,  22  Kan.  37  (memorandum  decision). 

8iiffioieA07  of  reoord  for  review.— Cited  in  Paul  v.  Whetstone,  28  Kan.  634. 
holding  that  a  cause  will  not  be  reviewed,  where  the  record  does  not  show  affirma- 
tively the  fact  of  a  final  decision;  Sanford  v.  Weeks,  60  Kan.  385,  31  Pac.  1087, 
holding  that  the  record  must  contain  the  pleadings  of  the  parties  and  a  statement 
of  the  issues. 

21  KAN.  163,  PATTON  ▼.  MIIX8 

Followed  in  Merriman  v.  Blanton,  25  Kan.  572  (memorandum  decision). 

21  KAN.  171,  KENNEDY  v.  BROWN 

LlabiUty  of  anroty  oa  Jndsn&ant  affainat  priaoipal.«-Clted  in  Graves  v. 
Bulkley,  25  Kan.  249,  37  Am.  Rep.  240,  holding  a  judgment  against  a  principal 
not  concluHive  on  a  surety,  who  did  not  undertake  responsibility  for  tbe  result, 
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and  who  did  not  become  a  privy  by  noticse;  Park  y.  Ensign,  06  Kan.  60,  71  Pac. 
230,  97  Am.  St.  Rep.  352,  holding  duly  served  process  the  notice  necessary  to 
make  a  surety  a  privy  to  a  suit  against  his  principal ;  First  State  Bank  v.  Mar- 
tin, 81  Kan.  704,  106  Pac.  1056 ;  O'Loughlin  v.  Garr,  9  Kan.  App.  818,  60  Pac. 
478;  William  W.  Bierce,  limited,  v.  Waterhouse,  219  U.  S.  320,  31  Sup.  Gt.  241, 
55  Ia  Ed.  237*— holding  sureties  on  a  redelivery  bond  in  replevin  concluded  by  a 
judgment  against  their  principal. 

Cited  in  note  in  83  Am.  Dec  382,  on  condumveness  against  snreties  of  judg- 
ment against  princlpaL 

21  KAN.  178,  BOWHINO  ▼.  KAZTON 

21  l^AN.  181,  BABIfUM  ▼.  lOSHVEDY 

Admissions  I17  Miswer.— Gited  in  Elliott  v.  Hudson,  84  Kan.  7,  113  Pac.  807, 
holding  that  a  special  answer  in  an  action  to  Quiet  title,  which  admits  plaintiff's 
title,  modifies  a  general  denial,  and  renders  proof  of  title  unnecessary ;  Smith 
▼.  Gale,  144  U.  S.  509,  12  Sup.  Gt.  674,  36  L.  Ed.  521,  holding  that  an  admission 
by  answer  of  the  execution  of  instruments  declared  on  will  permit  their  intro- 
duction without  further  proof  of  execution. 

Imeonsisteat  defenses.— Gited  in  note  in  48  L.  B.  A.  205,  on  right  to  plead 
inconsistent  defenses. 

21  KAN.  184,  SCOTT  ▼,  UNGBEN 

Followed  in  Vanderbur  v.  Scott,  22  Kan.  165  (memorandum  decision); 

B-nrden  of  proof  .—Gited  in  State  v.  Kuhuke,  26  Kan.  405,  holding  that  in  a 
prosecution  for  selling  liquor  without  a  license  the  state  must  show  that  the 
accused  had  no  license. 

Trespass  liy  eattle^— Gited  in  note  in  22  L,  R.  A.  58,  on  liability  of  owner 
for  trespass  of  cattle. 

21  XAK.  186,  JOKES  ▼.  CAU>WEIX 

Elfeet  of  irregiilAHties  oa  mat  eleetio]i.-"Gited,in  Gonstitutional  Prohibito- 
ry Amendment  Gases,  24  Kan.  700,  holding  that  mere  irregularities  or  informali- 
ties in  the  conduct  of  an  election  will  not  be  permitted  to  thwart  the  expressed 
will  of  the  majority. 

Cited  in  note  in  90  Am.  St.  Rep.  55,  on  irregularities  avoiding  elections. 

21  KAN.  194,  AIXEN  v.  HOtTSTON 

Rlslits  of  oeenpante  in  townsites.— Gited  in  Winkfield  v.  Brinkman,  21 
Kan.  682,  as  to  the  right  of  a  person  to  particii>ate  in  the  benefits  of  a  con- 
tract made  with  a  town-site  company  by  his  partner;  Rathbone  v.  Sterling,  25 
Kan.  444,  holding  that  an  occupant  cannot  be  deprived  of  his  right  in  a  town  site 
entered  by  a  probate  judge  by  an  award  of  commissioners  and  a  deed  of  the  judge«, 

21  KAN.  202,  Cmr  OF  EMPORIA  ▼•  PABTGH 

21  KAN.  207»  STATE  EX  BEL.  ATTORNEY  GENERAL  ▼.  SUXON 

VulidftttiiK  defeetiTe  eoiinty  orsaaisation.*— Gited  in  Lewis  v,  Gomanche 
County,  35  ITed.  343 ;  State  v.  Stevens,  21  Kan.  210— holding  that  the-  Legis- 
lature's recognition  of  a  fraudulent  county,  organization  will  validate  it;  State 
ex  reL  Standeven  v.  Armstrong,  27  QkL  810,  117  Pac  332,  holding  that  the  proc- 
lamation of  the  Governor  without  notice  of  fraud  and  illegality  will  validate  a 
fraudulent  county  organization. 

21  KAN.  210,  STATE  EX  REL.  ATTORNEY  GENERAL  ▼•  STEVENd 

Ovs>uiixatio]i  of  eorporations— Validation.— Cited  in  Lewis  v.  Gomanche 

County,  35  Fed.  343 ;   State  v.  Board  of  Gom'rs  of  Harper  Gounty,  34  Kan.  302, 
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8  Pac.  417 ;  Comanche  County  r.  Lewis,  133  U.  S.  198,  10  Sap.  Ct.  286^  33  L. 
Ed.  604 ;  Harper  County  Com*ra  v.  Rose,  140  U.  S.  71,  11  Sup.  Ct  710,  35  L. 
Ed.  344--faoldins  that  legislatiye  ratification  validated  an  irregular  county  oi^ 
ganization ;  Andes  t.  Ely,  158  U.  S.  B12,  15  Sup.  Ct  954,  39  L.  Ed.  996,  holding 
an  irregular  organization  of  a  railway  company  validated  by  legislative  recogni- 
tion; State  V.  Hamilton,  40  Kan.  323,  19  Pac.  723,  holding  that  a  legislative 
provision  for  terms  of  court  in  a  defectively  organised  coonty  cured  the  defects 
in  the  organisation ;  State  ex  reL  Standeven  ▼.  ArmatroDg,  27  Okl.  810,  117  Ptc. 
332,  holding  that  the  recognition  of  a  county  in  a  proclamation  of  the  Gk>vemor 
cured  its  defective  organization. 

Powers  of  offioora  of  nowly  oreanisod  eovLatiea.^-Cited  in  Ooffin  t.  Board 
of  Corners  of  Kearney  County,  57  Fed.  137,  6  C.  C.  A.' 288,  as  to  the  restrictions 
on  the  power  of  officers  of  newly  oiganized  counties  to  issue  negotiable  securities. 

21  KAK.  217,  OA8E  ▼.  AIXEN,  30  AM.  BBP.  425 

Piioiitir  of  Uoma.— Disapproved  in  Wilson  v.  Donaldson,  121  Cal.  8,  53  Pac. 
404,  43  L.  R.  A.  524,  66  Am.  St  Rep.  17,  holding  a  laborer's  lien  on  a  harvested 
crop  subject  to  the  prior  lien  of  a  chattel  mortgage  on  the  growing  crop. 

Cited  in  Central  Nat  Bank  v.  Brecheisen,  65  Kan.  807,  70  Pac.  895,  holding 
that  an  agister's  lien  created  by  contract  will  not  prevail  over  a  prior  chattel 
mortgage ;  Willard  v.  Whinfield,  2  Kan.  App.  53,  43  Pac.  314,  holding  an  agist- 
er's lien  prior  to  that  of  a  chattel  mortgage ;  Sitton  v.  Dubois,  14  Wash.  624.  45 
Pac.  303,  holding  a  laborer's  lien  prior  to  that  of  a  chattel  mortgage  on  the  crop. 
where  the  statute  authorizing  it  was  in  existence  at  the  time  of  the  making  of 
the  mortgage;  National  City  Bank  of  Lafayette,  Ind.,  v.  Henderson,  59  Wash. 
854,  109  Pac.  1088,  holding  an  agister's  lien  subject  to  that  of  a  chattel  mort- 
gage which  was  executed  prior  to  the  taking  effect  of  the  authorizing  statute. 

Cited  in  note  in  12  L.  R.  A.  (N.  S.)  311,  on  priority  as  between  chattel  mort- 
gage and  lien  for  food  or  care  furnished  animals;  in  41  Am.  Rep.  737,  on  lien 
oA  mortgaged  chattel. 

21   KAN.  223,  BOARD  OF  REGENTS  OF  STATE  AGRICUIiTURAL 
COLLEGE  ▼•  MUDGJB 

Powers  of  eoIIOKo  reg^Ats.*-Cited  in  Ward  v.  Boaxd  of  Regents  of  Kinsai^ 
State  Agricultural  College,  138  Fed.  372,  70  C.  C.  A.  512,  holding  that  the  board 
of  regents  of  the  Kansas  Agricultural  College  could  contract  for  the  services  of  a 
facility  member  for  a  longer  term  than  one  year,  and  that  the  regents  would  nut 
be  liable  in  their  corporate  capacity  for  damages  for  the  removal  of  a  professor 
before  the  expiration  of  his  contract,  in  the  absence  of  fraud  or  bad  faith :  State 
Board  of  Agriculture  v.  Meyers,  20  Colo.  App.  139,  77  Pac.  372,  holding  that  on 
a  discharge  without  good  cause,  a  professor  employed  for  a  year  could  recover 
his  services  for  the  balance  of  the  term  as  damages. 

21  KAN.  232,  BOTKIN  ▼.  LIVINGSTON 

21  KAN.  238,  BIRKS  ▼.  FRENCH 

RepleTln— When  maintainable.— Cited  in  Cooper  v.  Brown,  23  Kan.  582. 
holding  that  one  holding  cattle-  under  an  agreement  with  "their  owner  for  a  diTi* 
sion  of  profits  on  their  sale  in  two  years  had  a  right  of  possession  coupled  with 
an  interest,  and  could  have  an  action  of  replevin. 

Sunday  transaotions.~Cited  in  Morris  v.  Shew,  29  Kan.  001,  holding  service 
of  an  order  of  attachment  on  Sunday  illegal. 

21    KAN.    247,    ROBERTS    ▼.    BOARD    OF    COITRS    OF    BROWK 
COUNTY 
Bamages  from  sstabUslunent  of  l&igliway— Set-off  of  1>enoAis.^-Oited 
in  Trosper  v.  Board  of  Com'ra  of  Saline  County,  27  Kan.  391 ;   Central  Branch 
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Union  Pac.  R.  Co.  v.  Andrews,  30  Kan.  890,  2  Pac.  677 ;  Hempstead  v.  Salt  Lake 
City,  32  Utah,  261,  90  Pac.  897— holding  that  damages  to  land  from  the  bnildini!: 
of  a  highway  may  be  reducied  only  by  the  vahie  of  a  benefit  therefrom  which  is 
peculiar  to  such  land.. 

Cited  in  note  in  9  li  R.  A.  (N.  S.)  832,  on  right  to  set  off  benefits  against  dam- 
ages on  condemnation ;  In  101  Am.  St.  Rep.  103,  on  lights,  obligations,  and  reme- 
dies of  persons  over  whose  land  a  highway  runs. 

OpiidoA  eTideaee  to  Aow  damages.— ^ted  in  Central  Branch  Union  Pac. 
R,  Co.  V.  Twine,  23  Kan.  585,  33  Am.  Rep.  203;  Sherman  Center  Town  Co.  v. 
Leonard,  46  Kan.  364,  26  Pac.  717,  26  Am.  St.  Rep.  101 ;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Snedeger,  5  Kan.  App.  700,  49  Pac.  103— holding  objectionable  a  wit- 
ness' opinion  as  to  the  amount  of  damage  from'  a  particular  act;  Wichita  & 
W.  R.  Co.  V.  Knhn,  38  Kan.  675,  17  Pac.  822 ;  Leroy  &  W.  R.  Co.  r.  Ross  & 
Packer,  40  Kan.  598,  20  Pac.  197,  2  L.  R.  A.  217;  Leavenworth,  N.  &  S.  R.  Co. 
V.  Herley,  45  Kan.  535,  26  Pac.  23 — ^holding  that  a  >\itness  may  not  give  his 
opinion  as  to  the  amonnt  of  damage  caused  by  >  the  appropriation  of  land  for  a 
right  of  way ;  Leavenworth,  T.  &  S.  W.  R.  Co.  v.  Paul,  28  Kan.  816,  holding  the 
admission  of  such  testimony  harmless,  where  there  was  competent  testimony  from 
which  the  damages  could  be  determined  and  .the  jury  had  a  view. 

21  KAK.  254,  SEAMAN  ▼.  HUFFAK£R 

Payment  of  taxes  on  f or eclosnxe.— Cited  in  Kerr  v,  Hoskinson,  5  Kan. 
App.  193,  47  Pac.  172,  holding  that  a  mortgagee  may  have  a .  foreclosure  decree 
provide  that  taxes  due  shall  be  first  paid  out  of  the  proceeds  of  a  sale. 

PartnenlUp— Blshts  of  partners  Inter  se^-^ted  in  note  in  28  L.  R.  A. 
08,  on  rights  of  partners  inter  se  in  partnenship  realty. 

Same— Blfflits  of  third  persons««-Cited  in  note  in  28  L.  R.  A.  170,  on  rights 
and  position  of  creditors,  purchasers,  and  other  third  parties  in  •  partnership 
realty. 

21  KAN.  263,  TtTCKEB  t.  VANDERMARK 

Possession  of  realty  as  notice  of  an  asserted  delwii  Cited  in  Holden  y. 
Garrett,  23  Kan.  98,  on  priority  of  record  as  necessarily  giving  priority  of  right; 
Marshall  v.  Shepard,  23  Kan.  321,  holding  that  purchasers  at  execution  sale,  who 
have  not  talcen  possession,  hold  ouly  an  equitable  title  as  to  persons  without  ac- 
tual notice;  McNeil  v.  Jordan,  28  Kan.  7,  holding  that  possession  of  a  vendor  re- 
maining in  possession  will  not  require  a  purchaser  from  his  grantee  to  inquire 
as  to  whether  there  is  a  reserved  interest;  Utley  v.  Fee,  33  Kai^  683,  7  Pac  555. 
holding  that  possession  under  a  claim  of  title  will  not  enlarge  the  estate  which 
the  possessor  claims;  Sheldon  v.  Atkinson,  38  Kan.  14,  16  Pac  68;  Stongh  v. 
Badger  Lumber  Co.,  70  Kau.  713,  79  Pac.  737— holding  that  notorious  and  ex- 
clusive possession  is  notice  of  the  tlfle  the  possessor  claims;  Sanford  v.  Weelcs, 
lis  Kan.  319,  16  Pac  465,  5  Am.  St.  Rep.  748,  holding  the  making  of  improve- 
ments without  living  on  land  or  having  a  dwelling  house  thereon  not  conclusive 
of  open  and  exclusive  possession;  Kansas  City  In  v.  Co.  v.  Fulton,  4  Kan.  App. 
115,  46  Pac.  188;  Phcenix  Mut.  Life  Ins.  Co.  v.  Beaman,^  5  Kan.  App.  772,  48 
Pac.  1007;  Edwards  v.  Montgomery,  26  Okl.,862,  110  Pac  77»— holding  that  a 
mortgage^  takes  subject  to  the  riglkts  of  another  than  tbe  mortgagor,  who  was 
in  possession  at  the  making  of  the  mortgage.  . 

Cited  in  not^'in  13  L.  R.  A.  (N.  S.)  51,  112,  on  possession- of  land  as  potice  of 
title. 

21  KAK.  270,  WINSTEAB  ▼.  STAm>£FOBD 

Followed  in  Dawson  v.  Brown,  21  Kan.  466  (memorandum  decision). 
Effeet'of  general  findings^— Cited  in  Lucas  v.  Sturr,  21  Kan.  480;    State  v. 
Jennings,  24  Kan.  642;   Am  v.  Hoerseman,  26  Kan.  413;   Stout  v.  Townsend,  32 
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Ka».  423,  4  Pac.  806;  Carter  y.  Hj&tt,  76  Kan.  304,  91  Pac  61;  Tootle  t. 
Brown,  4.0kl.  612,  46  Pac.  550;  McCann  v.  McCann,  24  Okl.  264,  103  Pac.  694- 
holding  a  general  finding  of  a  court  sitting  without  a  jury  a  finding  of  such  special 
facts  as  are  necessary  to  sustain  it,  and  conclusiye  as  to  disputed  questions  of 
fact;  Christisen  v.  Bartlett,  78  Kan.  118,  95  Pac.  1130,  holding  that  a  general 
finding  includes  every  fact  necessary  to  support  the  judgment,  not  in  conflict  with 
special  findings;  Begg  v.  Hoag,  8  Kan.  App.  561,  54  Pac  1(^4,  holding  an  order 
vacating  a  civil  order  of  arrest,  made  on  competent  oral  testimony,  a  conclusive 
finding  in  favor  of  the  defendant  as  to  all  matters  set  forth  in  the  afildavit  for  the 
order  of  arrest;  City  of  Guthrie  v.  Thistle,  5  Okl.  517,  49  Pac.  1003,  holding  that 
a  jury's  allowance  of  a  specified  sum  for  a  particular  element  of  damage  will  not 
render  its  verdict  for  a  larger  sum  invalid. 

ConcliiaiT«B«8a  of  lliidtiiga  of  f  aot  oa  roTiow**— Cited  in  Coonradt  v.  Myers, 
24  Kan.  313;  Betto  v.  Mills,  8  Okl.  351,  58  Pac.  957— holding  a  finding  of  fact 
on  conflicting  evidence  conclusive  on  review. 

BiaMLei^uej  of  oaao-mado  for  roTiow*— Cited  in  Parker  v.  Remington  Sew- 
ing Mach.  Co.,  24  Kan.  31,  holding  that  a  stipulation  of  counsel  entered  into  sub- 
sequently to  the  settling  and  signing  of  a  case-made  cannot  be  considered  on  re- 
view; Allen  V.  Krueger,  25  Kan.  74,  holding  a  case-made,  certified  to  by  a  clerk, 
but  not  by  the  judge,  insuflScient  for  review;  Deatherage  v.  Burkdall,  38  Kan.  732, 
17  Pac.  605;  Ferguson  v.  Willig,  57  Kan.  453,  46  Pac.  936— holding  that,  in  order 
to  permit  a  reviewing  court  to  determine  whether  a  verdict  or  findings  are  against 
the  evidence,  the  record  must  affirmatively  show  that  it  contains  all  the  evidence; 
State  V.  Board  of  Com'rs  of  Harper  County,  43  Kan.  195,  23  Pac.  101,  holding 
that  the  statement  that  a  case-made  contains  all  the  evidence  is  not  snfficient, 
where  made  in  a  certificate  attached  thereto. 

Distinguished  in  Standard  Implement  Co.  t.  Parlin  &  Orendorff  Co.,  51  Kan. 
632,  33  Pac.  362,  where  the  case -made  showed  affirmatively  that  it  contained  all 
the  evidence;  Hill  v.  GatlifF,  69  Kan.  179,  76  Pac.  428,  where  a  certificate  of 
attorneys  that  the  case-made  contained  all  the  evidence  was  served  on  the  ad- 
verse party  and  settled  and  signed  by  the  court  as  a  part  of  such  case;  Donnell 
v.  Reese,  6  Kan.  App.  563,  51  Pac.  584,  holding  an  attorney's  statement  that  the 
case-made  contains  all  the  evidence  sufficient  for  review,  where  followed  in  the 
journal  entry  by  the  judge's  certificate  of  approval. 

21  KAN.  274,  BRAUEY  ▼.  BtTGHANAN 

Followed  in  Selover  v.  Snively,  24  Kan.  672  (memorandum  decision). 

UaMllty  of  latdorser.— Cited  in  Malott  v.  Jewett,  1  Kan.  App.  14,  41  Pac.  674. 
holding  an  indorser  of  a  note  not  liable  thereon  without  service  of  sufficient  notice 
of  protest  or  a  waiver  of  the  necessity  therefor. 

« 

ftl  KAir.  275,  mSSOTJRI  BIVEBi,  FT.  8.  ft  G.  R.  GO.  ▼•  BBICKLEY 
Ttaao  as  of  esseneo.  of  ooatraets*— Oited  in  National  Land  Co.  v.  Perry,  23 
Kan.  140,  holding  that  equity  will  relieve  from  a  land  contract  providing  for  a 
forfeiture  on  nonpayment  at  a  stipulated  time  where  a  forfeiture  would  be  in- 
equitable;  Memphis,  K.  &  C.  B.  Co.  v.  Thompson,  24  Kan.  170,  holding  time  of 
the  essence  of  a  contract  by  a  city  to  issue  its  bonds  in  aid  of  a  railroad;  Sanford 
V.  Weeks,  38  Kan.  319,  16  Pac  465,  5  Am.  St.  Rep.  748,  holding  time  not  of  the 
essence  of  an  agreement  to  convey  land  and  payment  of  the  purchase  price  in 
30  days;  Peterson  v.  Davis,  63  Kan.  672,  66  Pac.  623;   Graham  y.  Merchant,  43 
Or.  294,  72  Pac.  108&-holding  that,  where  a  land  contract  stipulates  that  the 
time  of  payment  of  the  purchase  price  shall  be  of  the  essence,  it  will  be  enforced. 
Cited  in  note  in  50  Am.  Dec.  598,  590,  on  time  as  Of  essence  of  contract 
Samo-^WaiTer.— <^ited  in  Braley  t.  Langley,  28  Kan.  804,  holding  that  time 
will  not  be  considered  of  the  essence  of  a  land  contract,  where  the  purchaser  made 
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lari^e  improrements  under  an  asrreement  to  forbear;  Bohart  ▼.  Republic  inV.  Co., ' 
49  KaiL  94,  80  Pac.  180,  holdinjf  that  a  right  to  have  a  forfeiture  for' the  non- 
payment of  an  installment  on  land  purchased  could  be  waived;  Kansas  Loan  & 
Tmart  Go.  t.  Gill,  2  Kan.  App.  488,  43  Pac.  991,  holding  that  a  right  to  forecl^s^^ 
a  mortgage  is  not  waived  by  a  failure  to  foreclose  immediately  on  default ;  '  Sva- 
boda  V.  Cheney,  28  Fed.  500,  holding  a  right  to  a  forfeiture  for  a  failure  to  make 
payments  as  provided  waived  by  the  indulgence  of  the  seller. 

21  KAN.  ado,  CASE  ▼.  BARTHOLOW 

Idem  sonaita.— Cited  in  Schlacks  v.  Johnson,  13  Colo.  App.  130,  56  Pac.  678,  < 
holding  process  vialid,  though  a  summons  was  for  L.  N.  "Schlacks,"  and  the  re- 
turn showed  service  on  Ia  N.  "Schlack";   Rowe  v.  Palmer,  29  Kan.  387,  holding 
a  Judgment  against  J.  ''Shaffer"  binding  on  J.  "Shafer." 

Cited  in  note  in  100  Am.  St.  Rep.  845,  on  idem  sonans. 

Personal  seirrloo  ontslde  stat€.--Cited  in  Adams  v.  Baldwin,  49  Kan.  781, 
31  Pac.  681,  holding  that  personal  service  outside  of  the  state  tnust  be  based  on 
an  affidavit  showing  inability  to  serve  defendants  in  the  state  and  tha^t  the^c^%e  is 
one  in  which  service  by  publication  could  be  had. 

Heceasity  for  ezpresa  repeal  of  statnte*— Cited  in  State  v.  Gutney,  55  Kan. 
532,  40  Pac.  926;  Lowe  v.  Board  of  Com*rs  of  Bourbon  County,  6  Kan.  App.  603, 
51  Pac.  579— holding  that  the  reference  in  a  new  statute  to  one  already  in  ex- 
istence repeals  the  latter  vdthout  express  words.  ^  ... 

BsuF  hj  f oreoloanre  deore«.— Followed  in  Milton  v.  CarroU,  68  Kan.  803,  74 
Pac.  1132,  holding  as  to  the  sufficiency  of  the  allegations  of  a  petition  in  fore- 
closure against  the  holder  of  tax  sale  certificates. 

Cited  in  note  in  80  Am.  Dec  715,  on  effect  of  foreclosure  of  junior  mortgage. 

21   KAN.  309,  ATGHI80N,  T.  ft  8.  F.  R.  GO.  ▼.  BOARD  OF  COM'RS 
OF  JSFFBUOH  OOITIfTY  ' 

21  KAN.  318,  HAJtDIN  ▼.  JOICE 

£atoppal  of  owner  to  deny  title  of  anotkor^-Cited  in  Hazel  v.  Iiyden, 
51  Kan.  233,  32  Pac.  898,  37  Am.  St  Rep.  273,  holding  that  an  owner's  failure 
to  object  to  a  sale  on  execution  under  void  proceedings  estopped  him  from*  later 
denying  the  title  obtained. 

21  KAN.  322,  ATGHI80N,  T.  ft  8.  F.  R.  CO.  ▼.  8TABK WEATHER 

Cc»mpromlae—Co&«id«ratioa.— Cited  in  Duck  V.  Antle,  5  Okl.  152,  47  Pac. 
1066,  holding  that  a  compromise  of  a  land  contest  instituted  in  bad  faith  will  not 
support  a  promise  to  pay;  Williams  v.  First  Nat  Bank  of  Pauls  Valley,  20  Okl. 
274,  05  Pac.  457,  holding  an  abandonment  of  a  pending  contest  for  an  allotment 
sufficient  consideration  for  a  promise  to  pay  money  for  such  abandonment. 

Distinguished  in  Kansas  Pac.  B.  Go.  v.  Dnnmeyer,  24  Kan.  725,  holding  that  the 
mere  acceptauce  of  a  deed  by  one  in  occupation  of  land  is  not  a  compromise,  so 
as  to  estop  the  grantee  from  questioning  the  title  conveyed. 

Cited  in  note  in  25  Ij.  R.  A.  (N.  S.)  285»  289,  300,  on  void,  invalid,  or  unfounded 
claim  as  subject  of  valid  compromise. 

^1  KAK.  332,  UILPHAM  ▼.  HEAB 

Followed  in  Merriman  v.  Blanton,  25  Kan.  572  (memorandum  decision). 

RelimquUluBjeBt  of  rights  In  pnbUe  lands  m»  eonsider»tion«->-Followed 
in  Fisher  v.  Town  Co.  of  the  Town  of  McPherson,  25  Kan.  109,  generally;  Har- 
desty  ▼.  Sefviee,  45' Kan.  014,  26  Pac.  29,  holding  th^  relinquishment  of  a  right 
to  a  homestead  entry  sufficient  consideration  for  a  promise  to  pay  money ;  Tes- 
sendorf  v.  lasater,  10  Kan.  App.  10,  61  Pac  677,  holding  a  relinquishment  of 
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invalid  entries  and  poBsesaion  sufficient  as  consideration;  Tecomseh  State  Bank  ▼. 
Maddoz,  4  Okl  583,  ^  Pac.  563,  liolding  a  relinquishment  of  the  preferment 
right  to  entry  on  public  lands  and  aa  agreement  to  sell  improvements  thereon 
good  consideration  for  an  assignment  of  money;  Coleman  y.  territory,  5  Okl. 
201,  47  Pac  1079,  holding  that  a  preferment  right  to  the  entry  of  pubUc  lands 
is  property  and  the  fdrgery  of  an  assignment  thereof  a  public  offense. 

Cited  in  note  in  9  L.  B»  A.  (N.  S.)  530,  on  validity  of  contract  not  to  protest 
against  application  for  land  patent. 

21  KAN.  841,  JAQUITH  ▼.  BAVID80N 

Testlmoay  as  to  eonfldeatial  oovunvsieatlou^— Cited  in  McCartney  v. 
Spencer,  26  Kan^  62,  holding  an  executor,  the  devisee  and  legatee,  and  her  hus- 
band competent  witnesses  In  an  action  against  the  executor;  Van  Fleet  v.  Stoat, 
44  Kan.  523,  24  Pac.  060,  holding  a  husband  a  competent  witness  in  an  action 
by  his  wife  as  executrix,  except  as  to  communications  di^ring  marriage;  Griffith 
V.  Robertson,  73  Kan.  666,  85  Pac.  748,  holding  a  daughter,  prosecuting  a  cUim 
against  her  mother's  estate,  competent  to  testify  as  to  conversation  between  the 
deceased  and  a  third  person  in  her  hearing;  Connella  v.  Territory,  16  Okl.  365, 
86  Pac  72,  holding  that  a  letter  written  by  a  defendant  in  criminal  proceedings 
to  his  wife,  in  the  custody  of  a  third  person  called  as  a  witness,  may  be  intro- 
duced as  evidence. 

21  KAN.  360,  WTLlAAMn  ▼.  HADLET,  30  AM.  KEP.  430 

GoustrtiotloA  of  contracts.— Cited  in  Lowry  v.  Cowles  Blectric  Smelting  k 
AUiminnm  Co.,  56  Fed.  488 ;  Cowles  Electric  Smelting  &  Aluminum  Co.  v.  Low- 
rey,  79  Fed.^  331,  24  C.  C.  A.  616,  holding  that  an  agreement  to  convey  applica- 
tions for  patents  owned  by  '*C.  &  B."  will  include  applications  pending  in  tbe 
name  of  "B."  alone. 

21  KAN.  354,  CITIZENS'  BANK  OF  GARNBTT  v.  BOWBN,  8mic  case 
on  subsequent  appeal,  25  Kan.  117 

Frandulent  deposit  by  bnsband  for  wife.— Cited  in  Ferguscui  v.  Bank  of 
Kansas  C^ty,  25  Kan.  333,  holding  that  a  wife  cannot  have  an  action  for  a  sum 
deposited  for  her  by  her  husband  during  the  pendency  of  an  attachment  pro- 
ceeding agaitist  the  deposit  as  the  property  of  her  husband. 

21  KAN.  365,  RYAN  ▼•  LEAVENWORTH,  A.  A  N.  "W.  RY.  CO. 

Corporate  powen.— Cited  in  Venner  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Fed. 
581,  holding  that  a  Kansas  railroad  could  purchase  a  cOnaecting  line  incorporate 
in  another  state  and  running  through  a  territory;  Marbury  v.  Kentucky  Union 
Land  Co.,  62  Fed.  335,  10  C.  C.  A.  398,  holding  the  acquisition  of  a  railroad 
company's  stock  and  the  guaranty  of  its  b<mds  and  dividends  within  the  powers 
of  a  land  company. 

Cited  in  note  in*  36  Am.  St;  Rep.  141,  on  right  to  acquire  stock  in  another  cor- 
poration. 

Fidnciary  relation  of  corporate  officers  to  oovporato  property.— Oitetl 
in  Stewart  v.  St.  Ix>uis,  Ft.  S.  &  W.  R.  Co.,  41  Fed.  736;  Thomas  v.  Sweet. 
37  Kan.  183,  14  Pac.  545 ;  Hays  v.  Citizens*  Bank,  51  Kan.  535,  33  Pac.  31&- 
holding  HiBLt  the  officers  of  a  corporation  may  not  manage  its  affairs  for  their 
private  advantage;  Arkansas  Valley  Agricultural  Society  v.  Eichboltz,  45  Kan. 
164,  25  Pac.  613,  holding  that  directors  could  not  purchase  unsubscribed  stock 
at  par  where  it  was  worth  more;  Sargent  v.  Kansas  Midland  R.  Co.,  48  Kan. 
672,  29  Pac.  1063,  as  to  a  railway  president's  interest  in  contnurts  with  the 
road ;  Chicago  &  Atchison  Bridge  Co.  v.  Fowler,  55  Kan.  17,  39  Pacw  727,  holding 
that  an  insolvent  corporation  may  not  prefer  creditors  who  are  officers  and  stock- 
holders;  £1  Capitan  Land  &  Cattle  Co.  v.  Boston«Kansas  City  Cattle  Loan  Co., 
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es  Kan.  359,  69  Pac.  332,  holding  that  the  officera  of  a  corporation  may  not 
pledge  its  notes  to  secure  the  payment  of  a  personal  debt  of  its  president. 

Applied  in  First  Nat  Bank  v.  Drake,  29  Kan.  311,  44  Am.  Bep.  646,  holding 
that  the  cashier  of  a  bank,  purchasing  its  property,  would  be  liable  to  it  for  the 
actual  value  of  such  property. 

Distinguished  in  Borland  v.  Qark,  26  Kan.  349,  holding  valid  the  dealing  with 
stock  of  an  insolvent  bank  without  notice  that  the  holder  was  a  trustjee,  where 
satisfactory  to  the  government  and  creditors. 

Cited  in  note  in  53  Am.  Dec.  637,  639,  642,  on  liability  of  corporate  directors ; 
in  41  Am.  Dec.  368,  on  stockholder's  suit  against  corporate  officers  and  agents. 

Rislit  of  atocUiolder  to  dlTidenda,— Cited  in  Mackintosh  v.  Flint  &  P.  M. 
B.  Co.,  34  Fed.  582,  holding  that  a  stockholder's  right  to  dividends  does  not  de- 
pend on  the  source  from  which  profits  came. 

Reanodlos  of  stoek]ioldor«-^ted  in  Ashton  y.  Dashaway  Ass*n,  84  Gal.  61, 
22  Pac  660,  23  Pac.  1091,  7  L.  B.  A  809,  holding  that  a  stockholder  could  have 
an  action  to  restrain  the  misappropriation  of  corporate  funds. 

8t»tnto  of  limitatlona  Piacovory  of  fraud*— Cited  in  Stearns  v.  Hoch- 
bmnn,  24  Wash.  206,  64  Pac.  165,  holding  that  limitations  will  not  run  against 
aa  action  for  fraud  until  the  aggrieved  party  discovers  the  fraud  complained  of. 

Saato-^dTerao  latoroat  of  oflloer  aa  tolliasw-^Cited  in  City  of  Ft.  Scott 
r.  Schulenberg,  22  Kan.  648,  holding  'that  a  mayor  is  interested  adversely  to  the 
city  in  a  cause  of  action  belonging  to  it  would  not  suspend  the  running  of  limi- 
tations. 

8aaio— Aasondment  of  ploadlasa  aa  ageotlag.  Cited  in  Hlllyer  v.  Doug- 
lass, 56  Kan.  97,  42  Pac.  329,  holding  an  amendment  of  pleadings  by  consent  to 
relate  back  to  the  filing  of  the  originals  to  defeat  limitationfi»  though  the  action 
was  changed  from  one  to  quiet  title  to  ejectment. 

Samex-Pleadiiii;  aa  poraoaal  visht<i-Oited  in  Mnlvane  v.  Sedgley,  63  Kan. 
105,  64  Pac.  1038,  55  Ia  B.  A.  552  (dissenting  opinion),  holding  that  a  purchaser 
of  property  who  assumed  a  mortgage  could  not  plead  limitationB  in  a  forecloaare 
action. 

21  KAK.  407,  WHEAT  ▼•  BURGjESS 

21  KAN.  412,  WICKS  ▼.  SSCITH,  30  AM.  BEP.  483 

WalTiac  lisht  to  vescind  contract  for  fraad<— Cited  in  JScott  ▼.  Walton, 
32  Or.  460,  52  Pac.  180,  holding  an  exercise  of  full  ownership  over  land  taken  in 
trade,  without  an  offer  to  rescind  on  discovering  fraud,  a  waiver  of  the  right  of 
rescission. 

Cited  in  note  in  30  li.  B.  A.  (N.  S.)  874,  on  waiver  of  purchaser's  riglit  to 
rescind  land  contract 

21  KAN.  417,  SHEFFIEU)  ▼.  GBIFZTN 

21  KAN.  419,  STATE  os  rol.  BEED  ▼•  MABION  COUKTT  OOM'BS 

Followed  in  State  v.  Commissioners  of  Marion  County,  21  Kan.  437. 

Cited  in  State  v.  Harrison,  24  Kan.  268;   Doster  v.  Howe,  28  Kan.  353. 

Miuiicipal  ladolitodncss  aad  ezpeadltarcs.— Cited  in  National  Bank  of 
Lawrence  v.  Barber,  24  Kan.  584,  holding  that  a  general  county  tax  could  not  be 
used  to  pay  the  principal  or  interest  on  township  railroad  bonds ;  Board  of  Com'rs 
of  Osborne  County  v.  Blake,  25  Kan.  356,  holding  that  the  general  tax  could  be 
useft  to  pay  a  jtidgnlent  on  county  warrants  and  a  special  lev;^  for  that  purpose 
was  impmper;  Johnson  v.  Board  of  Com'rs  of  Wilson  County,  34  Kan.  670,  9 
Pac  384,  holding  that  county  commissioners  cannot  erect  permanent  buildings 
from  a  surplus  fund  existing  la  the  county  treasury ;    State  v.  City  of  Emporia, 
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57  Kan.  710,  47  Pac.  833,  holding  that  a  tax  levied  for  the  erection  of  a  city  build- 
ing could  not  be  transferred  to  the  general  fund,  even  with  the  consent  of  the 
electors;  Smith  v.  Haney,  73  Kan.  506,  85  Pac.  550,  holding  that  a  courthouse 
could  not  be  erected  with  the  fund  secured  from  the  general  tax  levy;  Webster 
v.  Board  of  Com'rs  of  Haskell  County,  7  Kan.  App.  764,  53  Pac.  520,  boldins 
that  the  payment  of  rent  in  advance  for  a  building  leased  for  a  courthouse  was 
unauthorized. 

SanLe—Constitntloiial  limit  on  l€Ty.-^Cited  in  Salt  Creek  Tp.  v.  King  Iron 
Bridge  &  Mfg.  Co.,  51  Kan.  520,  33  Pac.  303,  holding  a  township  not  liable  for 
a  completed  bridge  authorized  by  township  officers  after  the  limit  had  been  readied ; 
Superior  Mfg.  Co.  v.  School  Dist.  No.  63,  Kiowa  County,  28  Okl.  293,  114  Pac. 
328,  37  L.  R.  A.  (N.  S.)  1054,  holding  a  school  district  not  liable  for  supplies 
ordered  and  accepted  by  its  officers  above  the  limit;  Grand  Island  &  N.  W.  R. 
Co.  V.  Baker,  6  Wyo.  369,  45  Pac.  494,  34  U  R.  A.  835,  71  Am.  St  Rep.  928, 
holding  that  Indebtedness  for  ordinary  current  expenses,  though  evidenced  by  judg- 
ments, may  not  be  met  by  a  tax  levy  above  the  amount  of  the  constitutionally  lim- 
ited county  revenue  tax. 

Sam^— Submission  to  popular  Toto.— Cited  In  Pauly  Jail  Bldg.  &  Mfg. 
Co.  V.  Board  of  Com'rs  of  Kearney  County,  68  Fed.  171,  15  C.  C.  A.  351,  holding 
a  vote  of  the  electors  not  necessary  to  authorize  county  oommissionerg  to  eontmct 
for  the  erection  of  cells  in  the  county  jail ;  State  v.  Harrison,  24  Kan.  268,  holding 
a  vote  of  the  electors  not  necessary  to  authorize  repairs  or  alterations  ot  an  ex- 
isting county  building ;  State  v.  Board  of  Comers  of  Harper  County,  43  Kan.  195, 
23  Pac.  101,  holding  as  to  the  right  of  county  commissioners  to  erect  permanent 
county  buildings  without  the  approval  of  the  electors. 

Powers  of  mnnleipalities  and  offieors  tlieroof.— Cited  in  Salt  Creek  Tp. 
v.  King  Iron  Bridge  &  Mfg.  Co.,  51  Kan.  520,  33  Pac.  303,  holding  that  township 
and  other  municipal  officers  cannot  do  by  indirection  that  which  they  might  not  do 
directly. 

Cited  in  note  in  2  Am.  St.  Rep^  96,  on  powers  of  municipalities. 

Wbo  may  sne  to  proteet  pnblio  intereat«^-Cited  in  Board  of  Com*re  of 
Harvey  County  v.  Munger,  24  Kan.  205 ;  State  v.  Harrison,  24  Kan.  268— holding 
that  a  county  attorney  may  sue  to  protect  a  public  interest ;  State  v.  Eggleston,  34 
Kan.  714,  10  Pac.  3,  holding  that  a  county  attorney  may  sue  to  enjoin  county 
commissioners  from  canvassing  the  vote  on  a  change  of  county  seat  election; 
Coffeyville  Mining  &  Gas  Co.  v.  Citizens'  Natural  Gas  &  Mining  Co.,  55  Kan.  173, 
40  Pac.  326,  holding  that  one  gas  company  could  not  enjoin  another  in  its  use  of 
the  city  streets  for  laying  pipes ;  State  v.  City  of  Kansas  City,  60  Kan.  518,  57 
Pac.  118 ;  State  ex  rel.  Young  v.  City  of  Neodesha,  3  Kan.  App.  319,  46  Pac.  122 
—holding  that  a  county  attorney  may  sue  to  enjoin  unauthorized  acts  of  officers  of 
a  city  situated  in  his  county ;  Board  of  Com'rs  of  Sedgwiclc  County  v.  State,  66 
Kan.  634,  72  Pac.  284,  holding  that  the  state,  on  the  relation  of  the  Attorney  Gen- 
eral, may  sue  to  enjoin  payments  on  an  illegal  contract  with  county  officers;  State 
V.  Addison,  76  Kan.  699,  92  Pac  581,  holding  that  an  action  to  recover  possession 
of  an  office  for  a  veteran  under  the  veteran's  preference  law  was  properly  brought 
by  the  county  attorney;*  Board  of  Education  of  Oklahoma  v.  Territory  ex  rel. 
Taylor,  12  Okl.  286,  70  Pac.  792 ;  State  ex  pel.  Atty.  Gen.  v.  Huston,  27  OkL  606. 
113  Pac.  190,  34  L.  R.  A.  (N.  S.)  380— holding  that  a  county  attorney  or  the  At- 
torney General  may  sue  to  prevent  public  officers  from  misappropriating  public 
funds. 

21  KA1«.  437,  STATE  •>  rel.  REEB  Wi  MARION  COimTT  GOM'BS 

Xdability  of  oonnties  and  townsliipg  for  unaiKtliortaod  aots  of  oflMVS* 

—Cited  in  State  v.  Harrison,  24  Kan.  268,  as  to  the  right  to  act  withoat  tfa<> 
approval  of  the  electors ;   Webster  v.  Board  of  Com*ts  of  Haskell  County,  7  Kan. 
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App.  764,  58  Pac.  529,  holding  a  lease  of  a  building  for  a  oQiirthouse,  and  the  pay- 
ment of  rent  therefor  in  advance  invalid ;  Walnut  Tp.,  Phillips  County,  v.  Hetb, 
9  Kan.  App.  498,  59  Pac.  289,  holding  that  a  township  would  not  be  liable  for  a 
highway  constructed  by  commissioners  without  authority. 

21  KAN.  439,  OITT  OF  MARION  CENTRE  ▼.  TOOMY 

21  KAN.  440,  OENTRAI.  BRANCH  UNION  PAC.  R.  CO.  ▼.  HARDEN- 
BROOK 

Ooovpyii&K  elaimaitt*— Pablie  lancU.— Cited  in  note  in  70  Lb  R.  A.  806,  on 
right  of  one  who,  buys,  or  makes  lawful  entry  on,  public  land,  to  crops  and  im- 
provements placed  thereon  by  another. 

21  KAN.  450,  RU88EIX  ▼.  ANTHONY,  30  AM.  REP.  436 

SuAeienoy  of  oaae-ntado*— Cited  in  Wilson  v.  Janes,  29  Kan.  233,  as  to 
the  right  to  show  service  of  case-made  on  opposing  counsel  by  extrinsic  evidence; 
Jones  V.  Charles  P.  Kellogg  &  Co.,  51  Kan.  283,  33  Pac.  997,  37  Am.  St.  Rep. 
278;  Pioneer  Telephone  &  Telegraph  Co.  v.  Davis,  26  Okl.  205,  109  Pac.  299- 
as  to  the  right  to  show  service  of  a  case-made  within  proper  tipae  by  extrinsic 
evidence ;  Board  of  Com'rs  of  Cloud  County  v.  Citizens'  Nat.  Bank  of  Concordia,  6 
Kan.  App.  330,  51  Pac^  55,  holding  that  a  case-made  cannot  be  amended  or  sup- 
plemented in  the  reviewing  court;  St.  Louis  &  S.  F.  By.  Co.  v.  Sullivan,  7  Kan. 
App.  527,  48  Pac.  945,  holding  a  certificate  of  the  trial  court  to  a  case-made 
sufficient,  though  it  makes  no  statement  as  to  amendments  thereto. 

Pnblicatioiis  aotionable  as  libelous.— Cited  in  Kirkpatrick  v.  Eagle  Lodge 
No.  32,  26  Kan.  384,  40  Am.  Bep.  316,  holding  a  publication  charging  one  with 
perjury  actionable  as  libel  unless  privileged;  Hetherington  v.  Sterry,  28  Kan. 
426,  42  Am.  Bep.  169,  holding  prima  facie  libelous  a  publication  charging  a  lawyer 
with  unnecessary  and  wanton  abandonment  of  a  client  in  the  midst  of  litigation. 

Cited  in  note  in  15  Am.  St.  Bep^  349,  369,  on  newspaper  libel;  in  67  Am.  Bep. 
222,  on  privileged  communications  as  to  officers  or  candidates  for  offices. 

21  KAN.  458,  LEE  ▼.  BROWN 

Zl  KAN.  469,  BAIIiEY  ▼.  BECK 

QuotAent  ▼evdiet.-<^ted  in  Werner  v.  Edmlston,  24  Kan.  147;  McDonald  v. 
Weeks  &  Robinson,  32  Kan.  58,  3  Pac.  786— holding  that  the  determination  of  the 
amount  of  a  verdict  for  damages  by  arithmetical  calculation  will  warrant  a  new 
trial;  Kansas  City,  W.  &  N.  W.  R.  Co.  v.  Ryan,  49  Kan.  1,  30  Pac.  108,  holding 
improper  an  instruction  suggesting  an  "average"  theory  of  arriving  at  a  verdict; 
filidgley  v.  Bergerman,  30  Utah,  17,  83  Pac.  466,  holding  that  the  presumption 
is  that  the  jury  did  not  arrive  at  its  verdict  by  an  improper  method. 

IMstinguished  in  City  of  Kinsley  v.  Morse,  40  Kan.  588,  20  Pac.  222,  holding 
that,  where  the  quotient  of  all  the  sums  which  the  jurors  believed  due  was  taken 
as  the  verdict,  without  any  previous  agreement  to  that  effect,  no  new  trial  is 
warranted. 

21  KAN.  466,  BAW80N  ▼.  BROWN 

21  KAN.  466,  COOPER  ▼.  LUDINOTON 

21  KAN.  467,  HtTFFMAN  ▼.  PARSONS 

SesTM&t  or  acent— Ualiility  for  tort.— Cited  in  note  in  50  L.  R.  a1  645,  on 
liability  of  servant  or  agent  for  conversion,  trespass,  or  other  positive  tort  against 
third  parties  under  orders. 
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21  XAir.  474,  AMOS  ▼.  HUMBOIJ>T  LOAK  AS8*N 

BIclit  of  plaintiff  to  dismisfl.-<:itea  in  JEtnsi  Life  Ins.  Co.  ▼.  Lakin  Tp., 
59  Fed.  989,  8  C.  C.  A.  437;  New  Hampshire  Banking  Co.  v.  BaU,  57  Kan.  812, 
48  Pac.  137— holding  that  a  plaintiff  may  have  a  dismissal  without  prejudice  at 
any  time  before  final  submission;  Wilkinson  v.  Mears,  77  Kan,  273,  94  Pac  136, 
holding  improper  a  dismissal  of  an  action  to  try  title  to  realty  after  the  produc- 
tion of  evidence  by  both  parties  and  over  objection  of  one  of  them. 

Same— Effect  of  sot-off^-^ted  in  note  in  21  L.  R.  A.  327,  on  set-off  on  mort- 
gage foreclosure. 

21  KAN.  476,  SWERDSFEGER  ▼.  STATE 

Cited  in  Ervin  v.  Morris,  26  Kan.  064. 

Liability  o&  1iond--Joiiit  or  soToral^^Oted  in  Tillson  ▼.  State,  29  Kan.  452. 
holding  that  a  recognizance  binds  those  who  sign,  jointly  and  severally;  Schilling 
V.  Black,  49  Kan.  552,  31  Pac.  143,  holding  that  a  constable  and  his  sureties  may 
be  joined  in  an  action  on  his  joint  and  several  bond. 

Applied  in  Kirkpatrick  v.  Gray,  43  Kan.  434,  23  Pac.  633,  holding  that  the  prin- 
cipal need  not  be  joined  in  an  action  on  a  promissory  note  against  a  surety* 

Blglit  to  fllo  answer  ont  of  timo«— Cited  in  Merten  v.  Newforth,  44  Kan. 
705,  25  Pac.  204,  holding  that  refusing  to  permit  an  answer  to  be  filed  ont  of  time 
is  a  proper  exercise  of  the  court's  discretion,  where  a  demurrer-  to  the  petition, 
filed  and  overruled,  appeared  to  be  frivolous;  Horton  v.  Haines,  23  OkL  878, 
102  Pac.  121,  holding  an  application  for  leave  to  file  an  answer  out  of  time,  which 
shows  no  valid  defense,  properly  overruled. 

21  ,KAN.  478^  WRIGHT  ▼.  OOFFEY  COITNTY  OOM'RS 

21  KAN.  480,  liirCAS  ▼.  STURR 
Appeal  and  error— Noeosaity  of  motioa  for  now  trial  for  review^— 

Cited  in  McDonald  v.  Cox,  12  Ariz.  171,  100  Pac.  457;  Sute  v.  Benson,  22  Kan. 
471;  MUIs  v.  Kansas  Lumber  Co.,  26  Kan.  574;  Decker  v.  House,  30  Kan.  614, 
1  Pac.  5ri;  McNally  v.  Keplinger,  37  Kan.  506,  15  Pac.  534;  Giaser  v.  Ghiser, 
33  Okl.  3S9,  74  Pac.  944 — holding  that  supposed  errors  in  a  civil  case  could  not 
be  reviewed,  where  not  set  up  in  a  motion  for  new  trial;  Gruble  v.  Ryus,  23  Kan. 
195^  holding  a  motion  for  new  trial  necessary  to  preserve  a  ruling  on  a  demurrer 
to  evidence;  McKinney  v.  State,  3  Wyo.  719,  80  Pac.  293,  16  L.  R.  A.  7ia  hold- 
ing similarly  in  a  criminal  case. 

Distinguished  in  Ritchie  v.  Kansas,  N.  &  D.  R«  Co.,  55  Kan.  36,  39  P«c  718, 
holding  a  motion  for  new  trial  not  necessary  for  review  of  the  determination  of 
an  issue  of  law. 

Same— Time  for  flUnK  motion.— Cited  in  City  of  Osborne  v.  Hamilton,  29 
Kan.  1,  holding  that  the  pendency  of  a  motion  for  judgment  on  special  findings 
will  not  excuse  a  failure  to  file  a  motion  for  new  trial  in  the  time  limited  by 
atatute. 

Same— Presnmptionfld^IJited  in  Hover  v.  Tenney,  27  Kan.  133;  Burtiss  v. 
La  Belle  Wagon  Co.,  45  Kan.  413,  25  Pac.  852;  City  of  Eskridge  y.  Lewis,  51 
Kan.  376,  32  Pac.  1104;  Dudley  v.  Barney,  4  Kan.  App.  122,  46  Pac.  178;  Mas- 
ters V.  Winfield,  7  Okl.  487,  54  Pac.  707;  City  of  Perry  v.  National  Sewing 
Mach.  Co.,  13  Okl.  211,  74  Pac.  189— holding  that  an  overruled  motion  for  new 
trial,  not  shown  to  have  been  filed  in  time,  will  not  be  presumed  to  have  been  so 
filed  on  review. 

Applied  in  Douglass  v.  In6lcy,  34  Kan.  604,  9  Pac.  475,  as  to  the  presumption 
in  the  absence  of  a  showing  in  the  record  that  a  motion  for  new  trial  was  not 
reduced  to  writing  and  not  filed;  Western  Home  Ins.  Co.  y.  Thorp,  48  Kan.  23dr 
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2S  Pac.  091;  Mullkall  y.  Mulhall,  3  Okl.  304,  41'Pac.  10»~boldlfig  that  error  will 
not  be  presumed,  but  must  be  affirmatiyely  shown  by  the  record* 

Validity  of  ooatracts  witli  respect  to  pvblie  land*.— Cited  in  Jarvis  v. 
Campbell,  23  Kan.  370,  holding  yoid  a  mortgage  on  pre-€mpted  land  which  was 
not  open  to  pre-emption. 

SI  KAN.  484,  MORROW  ▼.  SALINE  COIHfTY  OOM*RS 

Special  iJndiiics— Deflniteness  of  aauiwers.— Cited  in  City  of  Wyandotte  v. 
Gibson,  25  Kan.  236;  Smith  v.  Wilson,  5  Kan.  App.  379,  48  Pac.  43&-holding 
that  a  court  heed  not  compel  a  jury  to  answer  speciiic  questions  answered,  where 
no  material  question  is  thereby  deprived  of  a  specific  answer;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  McCandliss,  33  Kan.  366.  6  Par.  587 ;  Union  Pac.  R.  Co.  v.  Shan- 
non, 38  Han.  476,  16  Pac.  836;  Atchison,  T.  &  S.  F.  R,  Co.  v.  S warts,  68  Kan. 
235,  48  Pac  953;  Le  Comte  v.  Pennock,  61  Kan,  330,  59  Pac.  641;  Chicago.  R. 
I.  &  P.  Ry.  Co.  V.  Kennedy,  2  Kan.  App.  693,  43  Pac.  802;  Heyman  v.  Simmons, 
4  Kan.  App.  1,  45  Pac.  728;  Allen  v.  Lizer,  9  Kan.  App.  548,  S8  Pac.  238;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Johnson,  3  Okl.  41,  41  Pac.  641— holding  an  answer  to 
a  special  interrogatory  that  the  jury  did  not  know  equivalent  to  "not  proved"; 
Wichita  &  W.  R.  Co.  v.  Fechheimer,  36  Kan;  45.  12  Pac.  362,  holding  that  a 
party  is  entitled  to  the  submission  of  special  questions  of  fact  requested  on  ma- 
terial issues  and  competent  testimony;  Missouri  Pac,  R.  Co,  v.  Cassity,  44  Kan. 
207,  24  Pac.  88,  holding,  alsq,  that  it  is  the  oourt's  duty  to  determine  what  ques- 
tions are  material,  and  to  require  direct  and  positive  answers  thereto. 

Distinguished  in  Atchison,  T.  .&  S.  F.  R.  Co.  v.  Hale,  64  Kan.  751,  68  Pac.  612, 
holding  that  a  party  is  entitled  to  direct  answers  on  objection  to  indirect  an- 
swers returned  by  the  jury. 

Discussed  in  Hilligosn  v.  Missouri,  K  &  T.  R.  Co.,  84  Kan.  372,  114  Pac  383, 
holding  that,  in  an  action  for  fire  caused  by  the  operation  of  a  railroad,  the  court 
properly  refused  to  require  more  definite  answers  on  the  jury's  specifying  that 
it  (did  not  knoW'  whether  defendant  was  guilty  of  particular  acts  of  negligence. 

Saate— IgnoriaK  etridcace  in  special  Andings^^-Cited  in  Rodgers  Coal  Co. 
V.  Morgan,  42  Kan.  540,  22  Pac.  579,  holding  the  ignoring,  of  the  evidence  in 
special  findings  of  fact  erroneous. 

Same— Effect  of  inconsisteitcy  of  special  llndiiiKs  witk  Tcrdict*— Cited 
in  Parkinson  Sugar  Co.  v.  Riley,  50  Kan.  401,  31  Pac.  1090,  34  Am.  St.  Rep.  123, 
holding  that  the  inconsistency  of  a  verdict  and  special  findings  will  warrant  a 
reversal 

PreserratioA  of  evidence  for  rcTiew.— Cited  in  Campbell  v.  Mechanics'  Sav- 
ings Bank,  66  Kan.  778,  71  Pac  829,  holding  that  evidence  cannot  be  preserved 
by  a  journal  entry,  but  must  be  contained  in  a  case-made  or  bill  of  exceptions; 
Woolverton  v.  Johnson,  69  Kan.  708,  77  Pac.  559,  holding  that  an  agreed  state- 
ment of  facts  cannot  be  preserved  by  a  journal  entry. 

• 

Irrecvlarities  in  jnry's  eondnet  as  affecting  Terdict.— Cited  in  Ehrhard 
T.  McKee,  44  Kan.  715,  25  Pac.  193,  as  to  the  presumption  against  the  verdict 
of  a  jury  permitted  to  separate  after  retirement  without  permission  or  admonition 
<of  the  court. 

Cited  in  notes  in  43  Am.  Dec.  77;  103  Am.  St.  Rep.  157— on  keeping  jury 
together,   and  consequences  of  unauthorized  separation. 

Bnties  of  tmstee^— Cited  in  note  in  3  L.  R.  A.  (N.  S.)  415,  on  care  de- 
manded of  trustee  to  sell  realty. 

Absence  of  |ndKe««-Cited  in  note  in  41  JO.  R.  A.  572,  on  effect  of  temporary 
•absenoe  of  judge  during  triaL 
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21  KAN.  521,  BUTUBB  ▼.  BI7TIJSB,  30  AM.  REP.  441 

Hnsband  and  wife— Traasfer  of  separate  property.— Cited  in  State  t. 
Walker,  36  Kan.  297,  13  Pac.  279,  59  Am.  Kep.  556,  as  to  the  rights  of  married 
women  generally ;  Baker  v.  Stewart,  40  Kan.  442,  19  Pac  904,  2  Lu  R.  A.  434, 
10  Am.  St  Rep.  213  (dissenting  opinion),  as  to  the  rights  of  a  survivor  in  land 
conveyed  to  a  husband  and  wife;  Small  v.  Small,  56  Kan.  1,  42  Pac  323,  30 
L.  R.  A.  243,  54  Am.  St  Rep.  581,  holding  that  a  husband  may  during  oovertare 
give  his  children  the  bulk  of  his  property,  though  his  widow  would  thereby  be 
deprived  of  the  share  which  would  have  otherwise  gone  to  her;  Murray  v.  Mur- 
ray, 115  Cal.  266,  47  Pac.  37,  37  L.  R.  A.  626,  56  Am.  St.  Rep.  97,  holding  that 
a  wife  may  sue  to  avoid  transfers  of  her  husband's  separate  property  made  to 
defeat  her  right  to  separate  maintenance. 

Distinguished  in  Green  v.  Green,  34  Kan.  740,  10  Pac  156,  55  Am.  Rep.  256, 
holding  invalid  a  conveyance  by  a  wife  after  her  marriage  to  a  cripple,  induced 
by  her  promise  to  support  the  family  from  such  land. 

21  KAK.  529,  WATERSON  ▼.  BOGERS  i 

TaUns  ease  front  jury.— Cited  in  Sullivan  v.  Phenix  Ins.  Co.,  34  Kan.  170. 
8  Pac  112 ;  Frick  v.  Reynolds,  6  Okl.  638,  52  Pac.  891— holding  that  a  motion 
to  direct  a  verdict,  which  is  equivalent  to  a  demurrer  to  evidence,  will  not  be 
sustained,  where  there  is  any  evidence  tending  to  establish  essential  facts;  St 
Paul  Fire  &  Marine  Ins.  Co.  v.  Kelly,  43  Kan.  741,  23  Pac  1046;  Missouri 
Pac.  R.  Co.  V.  Johnson,  44  Kan.  660,  24  Pac  1116;  Lee  v.  Ryder,  1  Kan.  App. 
293,  41  Pac.  221;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ditmars,  3  Kan.  App.  459, 
43  Pac.  833 ;  Belcher  v.  Whitlock,  6  Okl.  691,  56  Pac  23— holding  that  a  de- 
murrer to  evidence  must  be  overruled,  where  there  is  testimony  tending  to  sup- 
port all  material  allegations. 

Ratiflcation  of  aets  of  anotlier  as  aa  estoppeL— Cited  in  McPheeters 
V.  Birk,  48  Kan.  784,  30  Pac.  127,  holding  an  acceptance  of  a  surplus  of  pro- 
ceeds from  a  chattel  mortgage  sale  to  preclude  an  assertion  that  the  note  was 
not  due  or  that  the  sale  was  invalid ;  Kansas  Farmers*  Fire  Ins.-  Co.  v.  Saindon, 
52  Kan.  486,  35  Pac  15,  39  Am.  St  Rep.  356,  holding  that  an  insurance  com- 
pany cannot  disown  the  agency  of  one  whose  services  as  solicitor  it  has  ac- 
cepted ;  Aultman  Thrashing  &  Engine  Co.  v.  Knoll,  71  Kan.  109,  79  Pac  1074 ; 
Fant  V.  Campbell,  8  Okl.  586,  58  Pac.  741— holding  a  principal  who  adopts  the 
unauthorized  act  of  his  agent  bound  by  Its  liabilities,  though  ignorant  of  some 
of  the  facts;  Westerman  v.  Evans,  1  Kan.  App.  1,  41  Pac.  675,  holding  notice 
to  agents  that  a  person  with  whom  they  were  dealing  was  a  minor  notice  to 
their  principal,  who  ratified  a  sale  made  and  paid  them  their  commissions. 

21  KAK.  532,  OENTBAI.  BBANOH  UNION  PAO.  R.  C70.  ▼.  TOUHO 

21  KAN.  533»  CENTBAIi  BRANCH  UNION  PAO.  R.  CO.  ▼.  HOLCOMB 

21  KAN.  533^  SWEN80N  t.  KIEHI. 

Homestead— Occupancy  as  requisite  to  a  clai]i&.^Cited  in  Osbom  v. 
Strachan,  32  Kan.  52,  3  Pac.  767,  holding  occupancy  by  the  legal  holder  a  req- 
uisite for  a  claim  of  homestead. 

Same— Time  of  ooonpaBcy.— Cited  in  Gilworth  v.  Cody,  21  Kan.  702;  Em- 
poria Mut.  Loan  &  Savings  Ass*n  v.  Watson,  45  Kan.  132,  25  Pac.  586;  Stowell 
V.  Kerr,  72  Kan.  330,  83  Pac.  827 ;  Randolph  v.  Wilhite,  78  Kan.  356,  96  Pac. 
492 ;  Lenora  State  Bank  v.  Peak,  3  Kan.  App.  698,  44  Pac  900— holding  that 
an  occupation  of  premises  within  a  reasonable  time  after  purchase,  with  a  pres- 
ent intent  to  occupy,  will  render  it  exempt  as  a  homestead  ab  Initio;  Ingels 
v.  Ingels,  50  Kan.  755,  32  Pac  387,  holding  that  an  intention  to  occupy,  without 
occupancy  for  two  years  and  five  months  after  purchase,  wil^  iKit  .d«f«at  m  judf- 
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ment  lien;  Osbum  y.  Masree,  8  Kan.  App.  824,  57  Pac.  551,  holding  that  land 
occupied  by  a  tenant  of  a  grantor  under  a  lease  which  had  a  year  to  run,  and 
which  was  furtlier  extended  by  th£  grantee  for  eight  xnontiia,  Qould  not  be  con- 
sidered a  hopiestead  ab  initio. 

21  KAN.  586,  SOHOOIi  BX8T.  NO.  20,  BOVRBON  OOUNTT,  ▼.  PER- 
KINS, 30  AM.  REP.  447 

Oomtraeta  of  atiuiioipal  oorpovatlmuu— Cited  in  Salamanca  Tp.  y.  Jasper 
County,  22  Kan.  696;  Webster  v.  Board  of  Oom'rs  of  Haskell  County,  7  Itan.  App. 
764,  53  Pac.  529-*holding  that  a  defense  to  a  nonnegotiable  towmhif^  warrant  tiiay 
be  asserted  against  one  to  whom  it  was  transferred  by  the  original  holder; 
School  District  No.  80  y.  Brown,  2  Kan.  App.  809,  43  Pac.  102,  holding  a  school 
district  not  liable  on  a  contract  to  build  a  schoolhouse  made  by  its  scbool  board, 
but  not  previously  authorized  by  the  electors. 

Distinguished  in  State  ex  rel.  Knight  v.  Cave,  20  Mont  468,  52  Pac.  200, 
holding  that  money  raised  by  a  tax  to  forhish  "additional  wetk^l  facilities"  may 
be  used  to  pay  teachers'  salaried. 

21    KAN.   639,  CENTRAI.   BRANCH  UNION   PAC.   R.   COu  ▼.  PATE 

21   KAN.  545,  MARBOITRG  T.  IXOYD 
Posseatfion  of  Indorsee  ot  note  as  preamiipiioii  of  owmevslilp,«-Cited 

in  RamboB  v.  Stansbury,  13  Cal.  App.  640,  110  Pac.  472,  holding  that  an  in- 
dorsee in  possession  of  a  note  will  be  conclusively  presumed  to  be  its  owner 
in  an  action  against  the  makers,  who  are  protected  from  further  liability, 

21  KAN.  548,  USHER  ▼.  HIATT 

Feneesw— Cited  in  note  in  22  L.  B.  A.  100,  on  sufficiency  of  fences. 

ReoovexT  oa  q«aat«m  ]iierai1>--Cited  in  School  District  No.  2  y.  Boyer  & 
Boyer,  46  Kan.  54,  26  Pac.  484,  authorizing  a  recovery  on  a  quantom  meruit  for 
work  and  materials  furnished  in  building  a  defective  ,  schoolhouse ;  Templeton 
V.  Biegert,  79'Kan.  638,  100  Pac.  654,  holding  that  there  may  be  a  recovery  In 
quantum  meruit  for  services  in^  procuring  a  purchaser  for  land,  on  the  repudia- 
tion of  a  special  contract  by  the  owner  and  his  completion  of  the  sale. 

21  KAN.  552,  I«AWR£NCE  ▼.  MeGUIRE 

21  KAN.  655,  FRAKER  ▼.  CUIiI^UM 

Followed  in  F raker  v.  Cullum,  21  Kan.  558  (memorandum  decision). 

AltevAtlos  of  latatnuneMta^— Cited  in  Fraker  v.  little,  24  Kan.  598.  36 
Am.  Rep.  262»  holding  that  an  accommodation  maker's  payment  of  an  altered 
note  was  such  a  mistake  of  fact  as  to  warrant  his  recovery  of  the  amount  paid ; 
Sheley  y.  Sampson,  5  Kan.  App.  4.65,  46  Pac.  004,  holding  that  a  holder's  al- 
teration of  a  note  without  the  consent  of  all  parties  will  nullify  it;  Bliss  v. 
Young,  7  Kan.  App.  728,  52  Pac.  577,  holding  tliat  a  change  in  the  date  of  a 
note  is  a  material  alteration  and  will  vitiate  it. 

Cited  in  note  in  32  Lw  R.  A.  -(N.  S.)  516,  on  alteration  of  date  of  note. 

Effeet  of  renewAl  of  Aote«— Cited  in  Davis  Steele  &  Co.  v.  Eppler,  38  Kan. 
629,  16  Pac.  793;  Calvin  v.  Sterritt,  41  Kan.  215,  21  Pac.  103— holding  that 
fraud  in  the  making  of  an  original  note  nuiy  be  ucsed  ag.a  defense  to  a  renewal 
note*  made  without  knowledge  of  such  fraud. 

21  KAN.  558,  FRAKER  t.  ClTI<LtTM 

21  KAN;  558,  BLAIN  ▼.  RUiET  COITNTT  AORKIUliTURAI.  800. 
Riglit  of  polltleal  dititidna  to  svliaovibe  to  th^  atoek  of  priTate  eor- 

porfttitme^-^lted  in  City  of  Qeneseo  y.  Geneseo  Natural  Gas,  Coal,  Oil,  Salt 
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&  Mineral  Ck>.,  55  Kan.  368,  40  Pac  655,  holding  void  a  sabacriptlon  by  a  city 
to  the  stock  of  a  gas  company. 

21  KAK.  560,  Cmr  OF  ATCHISOK  t.  JAITSEK 

Jury  qiiefltio]is.^Cited  in  Johnson  y.  J.  J.  Douglass  Co.,  8  OkL  594,  58  Pac. 
748,  holding  that,  where  the  qneation  of  the  existence  of  a  partnership  is  in 
issue,  it  is  for  tiie  jury,  and  cannot  be  taken  from  them  by  the  court's  instrac- 
tions. . 

liaUUtj  ^  otty  for  def ootlTe  atvMt  or  •idmnOk^-Cited  in  City  of 
Kmporia  ▼.  SchmidUog,  33  Kan.  485,  6  Pac  8d3,  holding  that  incorporated  citiw 
are  answerable  only  for  injuries  from  a  defective  street  or  sidewalk  which  could 
have  been  discovered  by  the  exercise  of  reasonable  diligence. 

Cited  in  notes  in  61  L.  R.  A.  583,  585;  20  U  B.  A.  (N.  S.)  585,  682,  740- 
on  liability  of  municipality  for  injuries  to  travelers,  caused  by  persons  using 
space  under  street 

Iastr«otioiia-i-Aeqiiiiitefl.F-^ited  in  Brown,  v.  Crawford,  2  Colo.  Appu  235» 
29  Pac.  1137 ;  Rich  v.  Lappin,  43  Kan.  666,  23  Pac.  IQS&^olding,  also,  that 
the  objection  to  oral  instructions  was  not  removed  by  the  stenographer's  copy- 
ing them  and  their  signing  and  extension  by  the  court;  Jenkins  t.  Levis,  23 
Kan.  255,  holding  that  a  right  of  a  party  to  have  written  instructions  on  demand 
eould  not  be  conditional  on  her  writing  oi6t  ftnd  presenting  such  instructions; 
State  T.  Benniaigton,  44  Kan.  688,  25  Pac.  91 ;    State  ▼.  StofiTel,  48  Kan.  364, 

20  Pac.  685-*holding  that  in  a  criminal  case  giving  oral  instructions  was  er- 
roneous, though  they  were  taken  down  by  the  stenographer,  copied,  and  delivered 
to  the  jury  on  retiring ;  Wheat  r.  Brown,  3  Kan.  App.  431,  43  Pac  807,  holding 
that  a  court  must  give  written  instructions  on  demand;  St.  Louis  A  S.  F.  Rv. 
Co.  T.  Dawson,  7  Kan.  App.  466,  53  Pac.  892,  holding  that  a  request  for  written 
instructions  at  the  conclusion  of  the  evidence  is  sufficient  time. 

Cited  in  note  in  99  Am.  Dec.  120-122,  on  instructions  to  jury  and  requisites 
to  obtaining  review.  . 

21  KAN.  578,  CITT  OF  EUREKA  t.  DAVX8 

Subjects  and  jtitles  of  statutes  and  ordiiuuioe8.-«Oited  in  West  Plains 
Tp.,  Meade  County,  v.  Sage,  69  Fed.  943,  16  0.  G.  A.  558 ;  Philpin  v.  McCarty,  24 
Kan.  303 ;  State  v.  Barrett,  27  Kan.  213 ;  Board  of  Education  of  City  of  Topeka 
V.  State,  64  Kan.  6,  67  Pac.  559— holding  that  the  constitutional  requirement  that 
a  statute  shall  contain  a  single  subject,  clearly  expressed  in  its  title,  is  mandator}*, 
but  should  not  be  technically  enforced  to  embarrass  needed  legislation;  State  v. 
Schweiter,  27  Kan.  499,  holding  a  section  on  procedure  5n  prosecutions  for  ille^I 
sales  of  liquor  within  a  title  "to  prohibit  the  mannfactttre  and  sale  ofintoxieating 
liquors,"  etc.;  In  re  Pinkney,  47  Kan.  89,  27  Pac.  179,  holding  sl  provision  to 
prevent  combinations  to  control  insurance  rates  within  %  title  ''to  declare  unlaw* 
ful  trusts  and  combinations,"  etc. ;  Ilarrod  v.  Latham  Mercantile  &  Gommerdal 
Co.,  77  Kan.  460,  95  Pac.  11,  holding  provisions  for  penalties  within  a  title  "to 
establish  an  insurance  department  *  *  *  and  regulate  the  companies  doing 
business,"  etc. 

Applied  in  Missouri  Pac.  R.  Co.  t.  City  of  Wyandotte,  44  Kan.  32,  23  Pac. 
950,  h(Hding  a  city  ordinance  containing  two  separate  and  distinct  sul^jecti  void 
in  toto. 

Petitioii  neoesaary  for  iMuanoe  ef  liquor  Iio«iue.--Clted  in  Welsford  v. 
Weidleln,  23  Kan.  601,  holding  a  petition  containing  the  names  of  a  majority  of 
the  adult  citizens  of  a  city  a  prerequisite  to  the  jurisdiction  of  the  city  authorities 
to  issue  a  liquor  license. 

Notlee  of  ofl«ier'e  «tet]loHtr.-*€ited  in  Nobia  v.  .Caiti,  22  Kao.  403,  holding 
that  a  county,  cj^k's  unauthorised  assignment  of-  a 'tax  sale  certificate  Md  hy 
th«  county  and  the  issuance  of  a  deed  to  the  holdei  would  convey  no  tiUa,  StAtt 
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V.  Spaulding,  24  Kan.  1,  holding  that  a  city  clerk,  accepting  money  which  should 
have  been  paid  to  the  treasarer,  could  not  defend  that  he  had  no  authority  to  ac- 
cept such  money  in  embezzlement. 

21  -KJkJX.  583,  STATE  t.  RITTH 

Followed  in  Connelly  v.  Central  Branch  Union  Pac.  R.  Co.,  22  Kan.  685  (mem- 
orandnm  decision). 

InfomiAtioifr— IXTalTer  of  clef eot  la  Terifloation.— Cited  in  Re  Lewis,  31 
Kan.  71,  1  Pac.  283;  State  t.  Blackman,  82  Kan.  ei5,  6  Pac.  173;  State  ▼.  Os- 
bom,  54  Kan.  473,  38  Pac.  572;  SUte  t.  McCaiFeiyr  16  Mont  33,  40  Pac  63; 
In  re  Cummings,  11  Okl.  286,  66  Pac  332 ;  In  re  Talley,  4  Okl.  Cr.  398,  112  Pac. 
3d,  31  Ij.  R.  a.  (N.  S.)  805— holding  an  irregularity  in  the  verification  of  a  crim- 
inal complaint  waived  by  going  to  trial  on  the  merits. 

Cited  in  note  in  31  L.  R.  A.  <N.  S.)  806,  on  want  of  verification  and  waiver. 

SAme— Motion  to  qiiAa]L.~Cited  in  State  v.  Pryor,  53  Kan.  657,  37  Pac.  169, 
holding  that  a  motion  to  quash  should  precede  arraignment. 

Power  of  Xtofflalatiwe  na  to  local  goTwameiit.<-Cited  in  Pelham  y.  Board 
of  Com'rs  of  Finney  County,  36  Kan.  101,  12  Pac.  557,  holding  proper  the  at- 
tachment of  an  unorganized  county  to  one  already  organized  to  form  a  judicial 
district.  , 

Distinguished  in  Morrell  v.  Ingle,  23  Kan.  32,  holding  that  the  validity  of  the 
organization  of  a  county  would  not  depend  on  the  consent  of  oflicers  elected  to  act. 

Rape— Wbat  oonatltutes.— Cited  in  note  in  80  Am.  Dec.  365,  on  what  con- 
stitutes rape. 

flaate—Conaoat.— Cited  in  note  in  36  Am.  Rep.  862,  on  consent  preventing 
crime  of  rape*  . 

CM&ooro— TewltoHal  Usaitatloft  of  po^twSd— Cited  in  note  ia  33  Ia  R.  A. 
90,  on  power  of  officials  to  act,  aa  determined  .by  placa  q£  perfomaaoc^ 

21  KAH.  591»  STATS  £Z  BEX-  ATTPRVEY  GEHBRAIi  t.  ST.  JOHN 

Cited  in  School  District  No.  25  v.  SUte,  29  Kan.  57. 

Comvt'a  control  of  mlalsterial  aeta  of'  GoTeraor«— Cited  in  Martin  v.  Tng- 
ham,  38  Kan.  641,  17  Pac.  162,  holding  that  the  purely  mihisterial  acts  of  a  Gov- 
ernor may  he  controlled  by  mandamiis  ox  injmsction.  - 

Cited  in  note  in  6  L.  R*  A.  (N.  S.)  755,  on  mandamus  to  Governor. 

21  KAK.  602,  OliAYPOOUB  t.  KING 

Rlghta  of  oeotipyins  olaimanta.— Cited  in  Morrell  v.  Ingle,  23  Kan.  32, 
holding  as  to  the  rights  which  an  occupying  claimant  may  assert  in  land ;  Bruner 
V.  Hunt,  71  Kan.  533,  81  Pac.  194^  holding  that  the  valae  of  the  land  will  become 
a  first  lien  on  the'  property  oh  a  teQder  of  a  warranty  deed  to  the  occupying  claim- 
ant ;  Leighton  v.  Young,  52  Fed.  439,  3  C.  C.  A.  176,  18  L.  R.  A.  266,  holding 
that  an  occupying  claimant  may  have  a  lien  for  the  Value  of  Improvements. 

21  KAK.  613,  ATCHISON,  T.  A  S.  F.  R.  CO.  ▼.  TATES    ' 

Followed  in  Henning  v.  WiUcinson,  21  Kan.  747  (memorandum  decision). 

MaMHty  of  railroad  f^or  stook  killed  on  traok«*Cited  in  Kansas  City> 
Ft.  S.  &  G.  R.  Co.  V.  McHenry«  24  Kan.  501,  holding  a  railroad  not  liable  for  a 
hog  killed,  which  was  at  large  on  ita  track  at  a  £oint  pther  than  a  public  highway 
in  a  township  where  they  were  permitted  to  run  at  large;  Leavenworth,  T.  &  S. 
W.  R.  Co.  V.  Forbes,  37  Kan.  445,  15  Pac.  595 ;  Leebrick  v.  Repnblican  Valley  & 
S.  W.  IL  Co.,  41  Kan.  756^  21  Pac.  70S— hblding  a  feailroad  not  liable  for  animals 
killed,  when  a  lawful  fence  would  not  hava  ptreveoted  their  goisg  oq  the  tcack. 

Distinguished  in  Missouri  Pac.R*  Co.  v.  Bradshaw,  33  Kan.'533»  6  Pac  917, 
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holding  that  the  burden  is  on  a  railway  company  to  show  that  it  was  not  bound 
to  fence  against  a  particular  animal  killed. 

Violation  of  fltatnte— Obflorraiftce  iaefleotnal.— Cited  in  note  in  21  L.  R. 
A.  723,  on  denial  of  liability  for  negligence  Ux  failing  to  take  statutory  precau- 
tions, on  ground  that  they  would  have  been  insufficient. 

Private  aotion.  for  Tiolatioii  of  statute.^Dited  in  note  in  9  L.  R.  A  (N. 
S.)  355,  on  private  action  for  violation  of  statute  not  expressly  conferring  it. 

Fenoea.— Cited  in  note  in  22  L.  R.  A.  108,  on  sufficiency  of  fences. 

* 

21  KAN.  622,  ATCHISON,  T.  A  8.  F.  R:  CO.  v:  HE6WIR 

Liability  of  railroad  for  stock  killed  on  track*— Cited  in  Kansas  City, 
ITt.  S.  &  G.  R.  Co.  V.  McHenry,  24  Kan.  501,  holding  that  an  animal  killed  on  a 
railway  track  while  running  at  large  in  a  township  where  it  is  prohibited  will  be 
presumed  to  be  at  large  with  the  owner's  consent. 

Cited  in  note  in  49  Am.  Dec.  262,  on  liability  for  injuries  to  cattle  trespassing 
on  railroad  track.  * 

Private  action  for  violation  of  statnte.— Cited  in  note  in  9  L.  R.  A.  (N. 
S.)  355,  on  private  action  for  violation  of  statute  not  expressly  conferring  it. 

21  KAN.  628,  HOLCOMB,  m  RE 

Power  of  Iiegislatare  in  local  gOTemmentw— 4[)ited  in  Pelham  v.  Board  of 
Com'rs  of  Finney  County,  36  Kan.  101,  12  Pac.  557,  holding  proper  the  attach- 
ment of  an  unorganized  county  to  one  already  organized  to  form  a  judicial  dis* 
trict ;  Wulf  V.  Kansas  City,  77  Kan.  358,  94  Pac.  207,  holding  constitutional  an 
act  authorizing  and  requiring  certain  dties  to  maintain  a  system  of  parks;  State 
V.  Weiss,  84  Kan.  165,  113  Pac.  388.  36  L.  R,  A.  (N.  S.)  73,  holding  valid  a  stat- 
ute prohibiting  the  manufacture  and  sale  of  intoxicating  liquor  for  any  purpose. 

Plaoe  of  indictment  or  trial  of  aecnted.— Oited  in  State  v.  Kindig,  55 
Kan.  113,  39  Pac.  1028  (apparently  irrelevantly),  holding  that  an  accused  may 
waive  his  constitutional  right  to  trial  in  the  county  or  district  in  which  the  of- 
fense is  committed. 

Cited  in  i)ote  in  7  li.  R.  A*  <N.  S.)  672,  on  power  to  provide  for  indictment  in 
county  or  district  other  than  where  crime  alleged  to  have  been  committed. 

Subjects  and  titles  of  statutes.— Cited  in  State  v.  Bankera*  &  Merchants' 
Mut  Ben.  Ass*n,  23  Kan.  499,  holding  a  title  of  a  statute  purporting  to  amend 
certain  sections  of  a  foimer  statute  insufficient  to  support  an  amendment  of  ad 
unmentioned  and  unrelated  section;  Philpin  v.  McCarty,  24  Kan.  393,  holding 
mandatory  the  constitutional  requirement  that  a  statute's  title  shall  express  its 
subject-matter. 

Officers— Territorial  limitation  of  antliority.-^-Cited  in  note  in  33  I*  B. 
A.  90,  on  power  of  officials  to  act,  as  determined  by  place  of  performance 

21  KAN.  638,  HOIXOK  v.  HOPKINS 

Imprisonment— I>iiration.—Cited  in  Ex  parte  Vance,  90  Cal.  208,  27  Pac. 
209,  13  L.  R.  A.  574,  holding  that  a  sherii£*s  unauthorized  release  of  one  impris- 
oned for  the  payment  of  a  fine  would  not  extinguish  the  fine  or  shorten  the  term 
of  imprisonment  necessary  to  satisfy  it;  Ex  parte  Ridley,  3  Okl.  Cr.  350,  lOii 
Pac.  549,  26  L.  R.  A.  (N.  S.)  110.  holding  that  explnation  of  the  time  of  a  sen- 
tence without  imprisonment  will  not  execute  the  judgment  and  sentence. 

Cited  in  note  in  38  Am.  Rep.  653,  on  excluding  time  of  one's  absence  from  con- 
finement. 

21  KAN.  649t  CITT  OF  WTANDOTTB  t.  ZBETZ 

Mnsdeipal  indebtednofls  and  aspenditiiros.— Cited  in  C^ty  of  Burrton  t. 
Harvey  CoUnty  Savings  Bank,  28  Kan.  390,  holding  that  a  city  couid  issue  wa^ 
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rants  for  either  a  present  or  prior  purchase  of  fire  extinguishers;  Buffalo  School 
Furniture  Ck>.  v.  School  Districts  Nos.  4,  30,  and  40  of  Gray  County,  7  Kan.  App. 
796,  54  Pac.  115,  holding  similarly  in  the  case  of  a  purchase  of  school  furniture  by 
school  officials;  0.  G.  Carleton  &  Co.  v.  City  of  Washington,  38  Kan.  726,  17 
Pac.  656,  holding  that  a  city  could  contract  to  purchase  a  hook  and  ladder  truclE, 
to  be  paid  for  hy  taxes  levied  in  the  future;  City  of  Argentine  v.  State,  46  Kan. 
430,  26  Pac.  751,  holding  that  a  city  may  purchase  a  new  site  for  a  city  hall,  even 
before  an  old  site  which  it  held  had  been  disposed  of;  Stewart  v.  Adams,  50 
Kan.  568,  32  Pac.  912,  holding  void  an  ordinance  purporting  to  extend  city  limits 
by  adding  land  not  subdivided  as  required  by  statute. 

Saafte— Gontraet  for  improvements.— <?ited  in  City  of  Atchison  v.  Byrnes, 
22  Kan.  65 ;  City  of  Atchison  v.  Leu,  48  Kan.  138,  29  Pac.  467 ;  City  of  Garden 
City  V.  Trigg,  57  Kan.  632,  47  Pac  524 ;  King  v.  City  of  Frankfort,  2  Kan.  App. 
530,  43  Pac.  983— holding  that  a  city  is  primarily  liable  for  the  cost  of  improve- 
ments, subject  to  reimbursement  by  the  levy  of  an  assessment;  Heller  v.  Garden 
City,  58  Kan.  263,  48  Pac.  841,  holding  proper  a  payment  from  a  city's  general 
fund  to  a  contractor  planting  shade  trees;  State  v.  Kansas  City,  60  Kan.  518, 
57  Pac.  118,  as  to  the  right  of  a  city  to  pay  for  streets  paved  without  the  au- 
thorization of  a  petition  signed  by  a  majority  of  affected  property  holders ;  City 
of  Atchison  v.  Friend,  78  Kan.  30,  96  Pac.  348,  holding  that  the  lot  owners  are 
never  primarily  liable  to  a  contractor  for  the  cost  of  an  improvement. 

Disapproved  in  German-American  Savings  Bank  v.  City  of  Spokane,  17  Wash. 
315,  47  Pac.  1103,  49  Pac.  543,  ^  T..  R.  A.  259,  holding  that  payment  of  an 
amount  due  on  a  contract  for  street  improvements,  made  after  the  city  had  reached 
its  general  limit  of  indebtedness,  cannot  be  enforced  from  the  general  fund* 

21  KAN.  663,  HUfTON  ▼.  MORRIS  COUNTY  CO-OP.  80C. 

21  KAN.  667t  OADT  ▼•  BARD 
Suits  1i7  or  Acalnst  foreisn  ezeontors  and  administrators.— Cited  in 

Denny  t.  Faulkner,  22  Kan.  89 ;  Manley  v.  Park,  62  Kan.  553,  64  Pac.  28— hold- 
ing that  a  foreign  executor  or  administrator  may  sue  or  be  sued  as  any  o'rher  non- 
resident ;  Dunlap  v.  McFarland,  25  Kan.  488,  holding  that  a  foreign  administra- 
tor may  sue  out  on  attachment ;  Manley  v.  Mayer,  68  Kan.  377,  75  Pac.  550,  1 
Ann.  Cas.  825 ;  Donifelser  v.  Heyl,  7  Kan.  App.  606,  62  Pac.  468— holding  that 
the  contract  obligations  of  a  nonresident  testator  owning  realty  in  the  state 
can  be  enforced  by  an  attachment  in  an  action  against  his  nonresident  executor; 
Dewey  v.  Bamhouse,  75  Kan.  214,  88  Pac.  877,  holding  that  the  executor  may 
be  sued,  though  the  property  sought  to  be  charged  is  not  in  the  jurisdiction. 

Distinguished  in  Courtney  v.  Pradt,  135  Fed.  818,  holding  that  in  the  absence 
of  an  authorizing  statute  a  nonresident  administrator  could  not  be  sued  for  a  debt 
of  his  intestate. 

Cited  m  note  in  27  Lw  R.  A.  110,  on  judgments  of  another  state  or  country 
rendered  against  an  executor  or  administrator;  in  35  L.  R.  A.  (N.  S.)  335,  on 
right  to  sue  executor  or  administrator,  on  his  bond,  in  state  other  than  of  ap- 
pointment. 

21  KAN.  669,  SMITH  t.  SHAWNEE  COUNTY  COimS 

IdftMllty  of  eoimty  for  expenses  of  oare  of  paupers  aacl  to  combat 
oontaglous  diseases^— Cited  in  Board  of  Com'rs  of  Clay  County  v.  Renner,  27 
Kan.  225,  holding  that  a  township  trustee  may  bind  a  county  having  no  poorhouse 
to  pay  for  medical  services  furnished  a  resident  of  county  and  township  wbo  is 
temporarily  a  pauper;  Board  of  Com'rs  of  Smith  County  ▼.  Board  of  Com'rs  of 
Osborne  County,  29  Kan.  72,  holding  a  county  not  liable  for  niedieal  services 
furnished  without  authority  of  commissioners,  trustee*  or  sheriff  to  prisoners  in 
the  county  jail  who  were  nonresidents  of  such  county;  Board  of  Com'rs  of  Mar- 
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shall  County  Y.  McLeod,  34  Kan.  306,  8  Pac.  39^,  as  to  the  right  of  coanty  com- 
missioners to  order  the  discharge  of  a  pauper  from  the  county  asylum  and  care 
for  her  outside;  Hawthorne  y.  Board  of  Gom'rs  of  Cherokee  County,  79  Kan. 
295,  99  Pac.  598,  holding  expenses  incurred  by  a  county  health  officer  in  caring 
for  infectious  diseases  chargeable  to  the  coanty,  though  there  was  no  preTioiu 
order  of  the  county  board.  • 

21  KAK.  672,  MARTIN  ▼.  BOROMAN 

Statutes— Snbjeotfl  and  titles^— Cited  in  Weyand  r.  Stover,  35  Kan.  54o. 
11  Pac.  355,  holding  an  act  authorizing  the  creation  of  a  fund  to  build  county 
buildings  in  certain  counties  sufficient  as  against  the  constitutional  requirement 
that  acts  shall  contain  but  one  subject,  which  shall  be  expressed  in  its  tide. 

21  KAN.  679,  MATBERBT  ▼.  SIVET 

21  KAK.  679,  CUPPENOER  t.  HASTIKOS 

21  KAN.  680,  STATE  T.  MoOUXVRAT 

Assessment  of  costs  against  proseontljiv  witness^— Cited  In  little  ?. 
Evans,  41  Kan.  578,  21  Pac.  680,  holding  void  a  judgment  against  a  prosecuting 
witness  for  costs. 

21  KAN.  680,  ADAMS  EXP.  CO.  t.  MoDONALB 

Landlord  and  tenant— Holding  over.— Cited  in  note  in  25  L.  B.  A.  (N.  S.) 

S57,  on  rent  period  as  criterion  of  term  implied  by  holding  over. 

21  KAN.  682,  WINKPIELD  t  BRINKMAN 

Holder  of  title  to  realty  as  tmsteo^^ited  in  Page  y.  Harper,  73  Kan.  229, 
84  Pac.  1024,  117  Am.  St  Rep.  465,  holding  that  a  surety,  who  received  an  as- 
signment of  promissory  notes  and  secured  a  judgment  and  execution,  will  hold 
land  purchased  at  execution  sale  ap  trustee  for  a  cosurety,,  who  paid  part  of  the 
principal's  debt. 

21  KAN.  685.  STATE  t.  SIMMONS 

21  KAN.  687,  BROWN  t.  HOIMBS 

21  KAN.  691,  MOONET  t.  OUEN 

Followed  in  McCarty  v.  Olsen,  21  Kan.  608  (memorandum  decision); 

Possession  as  enridenee  of  title.— Cited  in  Hollenback  v.  Ess,  81  Kan.  87» 
1  Pac.  275;  Christy  v.  Richolson,  48  Kan.  177,  29  Pac.  398;  Jones  ▼.  Charles  P. 
Kellogg  &  Co.,  51  Kan.  263,  33  Pac.  997.  37  Am.  St.  Rep.  279— holding  that  peace- 
able possession  under  a  claim  of  title  for  20  years  is  sufficient  evidence  of  title, 
in  the  absence  of  a  better  title  shown;  Utley  v.  Fee,  38  Kan.  688,  7  Pac  555, 
holding  that  possession  will  not  enlarge  the  estate  actually  held  until  limitations 
has  run;  Douglass  v.  Ruffin,  88  Kan.  530,  16  Pac.  783;  Jones  y.  HoUister,  51 
Kan.  310,  32  Pac.  1115— holding  possession  under  a  claim  of  title  a  sufficient  basis 
for  ejectment 

Title  to  snpport  ejeotn&ent.— Cited  in  note  in  18  L.  S.  A.  784,  on  what  title 
or  interest  will  support  ejectment. 

21  KAN.  608,  MeCARTT  ▼.  OLSEN 

21  ;KAN.  698,  CRAWFORD  ▼.  FURIiON0 

Rooeption  of  ovidonoo^-Oited  In  State  t.  Thompson,  23  Kan.  888,  88  Am. 
Rep.  165,  as  to  the  reception  of-  proof  of  the  existence  of  a  corporation  io  a  crim- 
inal prosecution. 
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Keplerim  alllclaTlt  m  a  pleadias.— Cited  in  Starr  ▼.  Hinshaw,  23  Kan.  582, 
holdinir  that  the  plaintiffs  affidavit  on  which  summons  and  order  of  delivery  were 
issued  is  a  sufficient  bill  of  particnlars  in  replevin  before  a  justice;  Mills  v.  Mills, 
39  Kan.  465,  18  Pac.  521,  holding  that,  in  replevin  in  the  district  court,  the  as* 
sessment  of  the  value  of  the  property  detained  is  not  governed  by  that  shown  in 
the  affidavit;  Wilhite  v.  WiUiams,  41  Kan.  288,  21  Pac.  256,  13  Am.  St.  Rep.  281, 
holding  that,  in  replevin  in  the  district  court,  a  defect  in  the  petition  cannot  be 
supplied  by  a  statement  in  the  affidavit ;  Ord  Nat.  Bank  v.  Massey,  7  Kan.  App. 
680,  61  Pac.  570,  holding  that  a  statement  in  a  nsplevin  affidavit  as  to  the  nature 
of  the  plaintiff*s  ownership  would  not  affect  a  judgment  in  his,  favor;  Perryman 
v.  Brown,  25  OkL  138,  106  Pac.  680,  holding  that,  where  a  replevin  affidavit 
stated  that  the  property  was  not  taken  under  legal  process,  defendant  had  the 
harden  of  showing  such  f^t  affirmatively. 

21  KAH.  702,  eiliWORTH  t.  COi>T 

Homestead— AeqvlsltlM.— Cited  in  Garlinghouse  v.  Mulvane,  40  E^an.  428, 
19  Pac.  796,  holding  that  temporary  nonresidence  on  account  of  ill  health  will  not 
relinquish  a  homestead  right,  though  the  property  is  rented  in  the  meanwhile; 
Emporia  Mut.  Loan  Sc  Savings  Ass'n  v.  Watson,  45  Kan.  132,  25  Pac  586, 
holding  that  occupation  of  premises  with  ah  intention  to  use  them  as  a  homestead 
would  defeat  the  attachment  of  the  lien  of  a  judgment  obtained  thereafter;  Ingels 
V.  Ingels,  50  Kan.  755,  32  Pac.  387,  holding  that  an  intention  to  occupy,  without 
occupancy  for  two  years  and  five  months  after  purchase,  will  not  defeat  a  judg- 
ment lien;  Upton  v.  Goxen,  60  Kan.  1,  55  Pac.  284,  72  Am.  St.  Rep.  341,  holding 
that  a  joint  occupancy  of  tenant  and  owner  will  not  defeat  the  latter's  right  to 
claim  a  homestead;  Stowell  v.  Kerr,  72  Kan.  330,  83  Pac.  827;  Randolph  v. 
Wilhite,  78  Kan.  355,  96  Pac.  492— holding  that  a  purchase  of  premises  with  a 
present  intent  to  make  them  a  homestead,  followed  by  an  occupation  within  a 
reasonable  time,  will  render  them  exempt  ab  initio;  McCrie  v.  Hixon  Lumber  Co., 
7  Kan.  App.  39,  51  Pac.  966,  holding  actual  occupation  necessary  to  entitle  one 
to  a  homestead  exemption;  Huenergardt  v.  John  S.  Brittain  Dry  Goods  Co.,  116 
Fed.  31,  53  C.  C.  A.  505,  as  to  the  right  of  a  person  to  acquire  a  new  homestead 
by  a  change  of  occupancy  prior  to  bankruptcy. 

Cited  in  note  in  87  Am.  Dec.  280,  on  sale  of  homestead  under  execution;  in  34 
Am.  St.  Rep.  502,  on  judgment  Hens  on  homesteads. 

21  KAN.  707»  DODB  t.  HILLS 

Rislfct  of  insolTent  delitor  to  prefer  oreditorsd'— Cited  in  Farlin  v.  Sook, 
30  Kan.  401,  1  Pac.  123,  46  Am.  Rep.  100,  holding  valid  and  binding  a  purchase 
of  land  for  a  valuable  consideration  without  knowledge  that  the  grantor  intended 
thereby  to  hinder,  delay,  and  defraud  creditors;  Bailey  v.  Kansas  Mfg.  Co.,  32 
Kan.  73,  3  Pac.  756;  Doggett,  Bassett,  Hills  &  Co.  v.  Bell  &  Stevens,  32  Kan. 
298,  4  Pac  292;  De  Ford  v.  Nye,  40  Kan.  665,  20  Pac.  481— holding  that  the 
fact  that  a  debtor  intended  to  make  a  general  assignment  at  the  time  he  executed 
mortgages  as  preferences  will  not  invalidate  them;  Voorhis,  Miller  &  Rupel  v. 
Michaelis,  45  Kan.  255,  25  Pac.  592,  holding  that  an  insolvent  debtor  in  possession 
of  his  property  could  prefer  creditors;  First  Nat.  Bank  v.  Rodenour,  Baker  & 
Co.,  46  Kan.  718,  27  Pac.  150,  26  Am.  St.  Rep.  167,  holding  that  an  insolvent 
retaining  the  jus  desponendi  of  property  could  prefer  creditors  as  to  all  or  part 
of  his  property  and  make  a  general  assignment  of  the  remainder;  Drake  v.  Reese, 
6  Kan.  App.  638,  51  Pac  590,  holding  valid  a  mortgage  executed  by  an  insolvent 
debtor  as  a  preference,  which  was  executed  prior  to  a  general  assignment  and  did 
not  constitute  part  of  the  same  transaction. 

Saafte— Borden  of  proTlng  knowledge  of  fraud  in  8rantee.^Cited  in 
Hartman  v.  Hosmer,  65  Kan.  595,  70  Pac.  508,  holding  that  the  burden  of  proving 
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that  a  purchaser  of  property  knew  that  the  transfer  was  intended  by  his  grantor 
to  defraud  creditors  is  on  the  creditor  asserting  it 

NeeeMity  tliat  amlcnment  hy  p*rtaers  mhaXk  oMitalm  imdl'vidnal  yrop- 

ert7«— Cited  in  McFarland  v.  Bate,  45  Kan.  1,  25  Pac.  238,  10  L.  R.  A.  521,  hold- 
ing a  volontary  assignment  by  partners  not  void  for  its  failure  to  include  the  in- 
dividual property  of  the  partners. 

:i^ef  eree's  Ibidlnss.— Cited  in  McMullen  v.  Schermerhorn,  48  Kan.  739,  30  Pac 
188,  holding  that,  on  a  reference  in  an  action  for  an  accounting,  the  referee 
must  return  specific  findings  of  fact  as  to  all  disputed  items  of  account 

21  KAN.  712,  PERLET  t.  TATI^OB 

Tax  title— Wlio  may  »eqiiive.^4!^ited  in  Shoup  v.  Central  Branch  Union  Pac. 
R.  Co.,  24  Kan.  547,  holding  that  a  purchaser,  who  was  released  from  all  lia- 
bility on  a  contract  to  purchase  land,  could  thereafter  acquire  a  valid  tax  title  to 
such  land. 

21  KAN.  717,  SMITH  t.  WOODLEAF 

SvflLoiency  of  tender  after  action  beKWU^-Followed  in  Lauer  v.  Livings, 
24  Kan..  273,  holding  the  right  of  possession  given  by  a  lien 'on  chattels  not  de- 
stroyed by  a  tender  of  the  amount  of  the  lien,  without  costs,  after  suit  is  brought 
and  costs  accrued. 

Cited  in  note  in  77  Am.  Dec.  481,  on  sufficiency  of  tender. 

Division  of  eosta.— Cited  in  Meskimen  v.  Day,  35  Kan.  46,  10  Pac  14,  hold- 
ing a  division  of  costs  improper  in  ejectment,  in  which  the  plaintiff  recovered  a 
part  of  the  land  in  issue. 

21  KAK.  722,  TITUS  v.  COBKIKS 

Exemplary  damages. — Cited  in  Jockers  v.  Borgman,  29  Kan.  109,  44  Am. 
Rep.  625,  holding  exemplary  damages  recoverable  for  selling  intoxicating  liquor 
to  an  intoxicated  person  after  notice  from  such  person's  wife  not  to  sell;  Cady  ▼. 
Case,  45  Kan.  733,  26  Pac.  448,  holding  the  assessment  of  exemplary  damages 
permissible  in  a  civil  case  in  which  the  elements  of  fraud,  malice,  gross  negli- 
gence, or  oppression  mingle. 

Cited  in  note  in  50  Am.  Dec.  773,  on  allowance  of  exemplary  damages. 

Same— Expenses  of  litisation.^-Cited  in  Southern  Kansas  R.  Co.  v.  Rice. 
38  Kan.  398,  16  Pac.  817,  5  Am.  St  Rep.  766;  Duff  &  Repp  Furniture  Co.  v. 
Read,  74  Kan.  730,  88  Pac.  263— holding  that  expenses  of  litigation  may  be  taxed 
as  exemplary  damages,  even  without  evidence  thereof. 

Cited  in  note  in  4  L.  R.  A.  (N.  S.)  907,  on  expense  of  litigation  as  element,  or 
as  limit,  of  punitive  damages. 


21  KAN.  725,  CON AWAT  t.  OOBE,  Same  ease  on  snbseqnent  appeals, 
24  Kan.  389,  27  Kan.  122 

Reformation  of  oontraets.~Cited  in  note  in  65  Am.  St  Rep.  486,  on  refor- 
mation of  contracts. 

Mistake  as  te  elfeet  of  instmment.-^ited  in  note  in  28  L.  B.  A.  (N.  S.) 
790,  902,  on  relief  from  mistake  of  law  as  to  effect  of  instrument. 

21  KAN.  728,  STATE  ▼.  LIIXIE 

Information  in  embesxlement.— Cited  in  State  v.  Spencer,  43  Kan.  114,  23 
Pac.  159,  holding  proper  an  information  charging  the  felonious  taking,  making 
away  with,  and  secreting  of  property  "with  the  intent  to  embeule  and  convert'* 
the  same,  in  addition  to  a  count  charging  embezzlement;  State  v.  Hodges,  45 
Kan.  389,  26  Pac.  676,  holding  an  information  charging  embezzlement  in  one 
count  and  a  taking  with  intent  to  embezzle  in  another  not  bad  for  duplicity. 

Cited  in  note  in  98  Am.  Dec.  150, 153,  on  embezzlement 
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21  KAH.  734,  FAITSON  t.  HARRIS 

21  KAH.  734,  JXWEIX  t.  MORSE 
Meoluuiios'  lleiuh— Payment  to  prlneipal  eontr»etor.^-Cited  in  note  in 

20  Lu  R.  A.  566,  on  payment  to  contractors  or  subcontractors  as  affecting  liens  of 
subordinate  claimants. 

21  KAH.  735,  8CRAFFORD,  IN  RE 

RlcM  to  baboM  oorpm.— Cited  in  Re  Rolfs,  80  Kan.  758, 1  Pac.  523,  holding 
•that  mere  errors  or  irregularities  in  proceedings  will  not  justify  a  discharge  in 
habeas  corpus;   In  re  Gray,  64  Kan.  850,  68  Pac.  658,  holding  that  the  consti- 
tutionality of  an  ordinance  for  a  violation  of  which  a  person  is  committed  to  jail 
in  default  of  bail  will  not  be  determined  in  habeas  corpus  proceedings. 

Effeot  of  inlstrial  la  orlnalaal  proeoodlnss.— Cited  in  State  ▼.  Pryor,  53 
Kan.  657,  37  Pac.  169,  as  to  the  right  to  remand  for  further  proceedings  a  crim- 
inal cause  in  which  there  was  a  mistrial 

Distinguished  in  Tarpenning  y.  Cannon,  28  Kan.  665,  holding  that  a  judgment 
rendered  at  a  succeeding  term  in  a  case  which  the  court  sitting  without  a  jury 
took  under  adyisement  is  Talid. 

21  KAH.  747,  KEHNING  ▼•  WIIAIHSOK 

21  KAN.  748,  PAWNEE  COUNTY,  COITRS  OF,  ▼•  ATCHISON,  T.  A 
S.  F.  R.  CO. 
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SUPREME  COURT. 


STATE   OF   KANSAS. 


present: 
Hon.  ALBEHIT  H.  HORTON,  Chief  Justice. 

Hon.  D.  M.  Valentine,   I  Associate  Justices. 
Hon.  D.  J.  Brewer,       J 


ATOHisoNf  T.  A  S.  F.  B.  Go.  v.  Statb  ex  rel.  Marion  Sandsrs. 

January  Term,  1879. 

L  Constitutional  Law:  Fines  and  Penalties.  Under  that  provision  of 
the  constitution  of  Kansas  (article  6,  §  6)  which  provides  that  ''the  pro- 
ceeds of  fines  for  any  breach  of  the  penal  laws  shall  be  exclusively  applied'' 
"to  the  support  of  common  schools. "  all  the  proceeds  of  penalties  imposed 
as  punishment  for  a  breach  of  a  penal  statute  (and  not  imposed  as  dam- 
ages where  loss  has  been  sustained)  must  "be  exclusively  applied  to  the 
support  of  common  schools;'*  and  any  enactment  of  the  legislature  pro- 
viding otherwise  is  unconstitutional  and  void.  Hence,  an  act  of  the  leg- 
islature giving  to  an  informer  who  has  sustained  no  loss  one-half  of  such 
proceeds  is  unconstitutional  and  void.' 

[a.  Definition :  Fine.  The  word  "  fine, "  in  ordinary  legal  language,  means  a 
sum  of  money  imposed  by  a  court,  according  to  law,  as  a  punishment  for 
the  breach  of  some  penal  statute.] 

[8.  Legislature:  Action.  The  legislature  cannot,  by  definition,  change  the 
nature  of  an  action.] 

[4.  Parties:  Public  Action.  Publicactionsmust  be  instituted  by  one  hav- 
ing authority  to  use  the  name  of  the  state  for  that  purpose,  and  cannot 
be  maintained  by  one  having  no  interest  in  the  subject-matter  of  the  ao- 

iJn  State  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  (Mo.)  1  8.  W.  Hep.  180,  and  State  v. 
Hannibal  &  St.  J.  R.  Co.,  (Mo.)  l&.W.  Rep.  133.  it  was  held  that  a  similar  statute 
was  not  in  violation  of  Const.  Mo.  art.  11.^8.  which  requires  the  ''dear  proceeds" 
of  fines  and  penalties  to  be  paid  into  the  school  fund. 
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tlon  different  from  that  of  the  rest  of  the  community.  State  ▼.  Smith, 
31  Kan.  131:  S.  C.  1  Pac.  Rep.  251;  Central  Branch  U.  P.Ry.Co.  v.  An- 
drews.  30  Kan  594;  S.  C.  2  Pac.  Rep.  677;  Nixon  v.  School-dist.,  32  Kan. 
510;  S.  C.  4  Pac.  Rep.  1017.] 

Error  from  Lyon  district  court. 

Marion  Sanders,  the  relator,  instituted  a  suit  against  the  Atchison, 
Topeka  &  Santa  Fe  Bailroad  Company  to  recover  207  separate  pen- 
alties, of  twenty  dollars  each,  amounting  to  $4,140,  for  a  failure  on 
the  part  of  the  railroad  company  to  ring  a  bell  or  sound  a  whistle 
while  crossing  Jefferson  street,  in  the  town  of  Plymouth,  in 
*2  Lyon  *county,  under  the  provisions  of  section  60,  c.  23,  Gen. 
St.  1868.  The  defendant  demurred  to  the  petition  on  the 
grounds  that  the  plaintiff,  or  relator,  had  no  legal  capacity  to  sue;  that 
the  court  had  no  jurisdiction ; .  and  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled. The  defendant  then  moved  to  require  the  plaintiff  to  elect 
on  which  cause  of  action  it  would  proceed  to  trial,  there  being  207 
causes  of  action,  which  motion  was  also  overruled.  The  defendant 
then  moved  to  strike  the  petition  from  the  files  and  dismiss  the  action, 
because  the  relator  or  his  attorneys  were  not  the  county  attorney  or 
attorney  general,  or  authorized  by  either  of  them  to  bring  the  action; 
and  because  the  action  was  not  brought  or  prosecuted  by  either  the 
county  attorney  or  attorney  general,  which  motion  was  also  overruled. 
The  railroad  company  thereupon  answered,  denying  generally  the 
allegations  of  the  petition^  and  setting  up,  as  special  defenses,  that 
neither  the  relator  nor  his  attorneys  were  county  attorney  or  attorney 
general,  or  authorized  by  them  to  bring  or  maintain  the  action;  and 
that  neither  relator  nor  his  attorneys  had  the  right  to  prosecute  the 
same  in  the  name  of  the  state  of  Kansas ;  and  that,  since  the  com- 
mencement of  the  action,  section  60  of  chapter  23,  Gen.  St.  1868, 
had  been  repealed.  The  plaintiff  filed  a  reply  of  general  denial.*  The 
case  came  on  for  trial  at  the  September  term,  1876,  of  the  district 
court.  The  defendant  objected  to  the  appearance  of  Buggies  &  Bterry 
for  the  state,  on  the  ground  that  neither  of  them  was  the  county  attor- 
ney or  attorney  general,  or  authorized  by  either  of  these  officers  to 
appear  and  prosecute,  which  motion  was  overruled.  It  then  moved 
that  they  be  required  to  show  their  authority  for  appearing,  which 
motion  was  overruled;  and,  upon  a  jury  being  impaneled  and  sworn 
to  try  the  case,  and  the  relator  having  been  sworn  as  a  witness, 
*3  the  railroad  company  objected  to  the  in*troduction  of  any 
evidence  under  the  petition,  because  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  which  objection  was  overruled, 
and  the  trial  was  proceeded  with.  The  jury  returned  a  verdict  of 
$1,680  for  the  plaintiff.     Judgment  accordingly. 

Ro88  Burns  and  J.  (?•  Waters,  for  plaintiff  in  error. 

This  suit  was  improperly  brought;  no  private  person  or  attorney  has  any 
right  or  authority  to  use  the  name  of  the  state  of  Kansas  to  recover  a  penalty; 
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and  no  informer  can  have  any  interest  in  or  right  to  bring  suit  for  any  pen- 
alty, or  part  thereof,  under  the  provisions  of  the  state  constitution;  and,  even 
admitting  that  he  has  such  interest,  he  cannot  have  any  authority  to  use  the 
name  of  the  state,  unless  the  law  expressly  gives  it  to  him.  Gen.  St.  c.  25* 
§  13G ;  Gen.  St.  c.  102,  §  64;  State  v.  Anderson,  5  Kan.  *116;  Graft  v.  Jaclcson 
Co.,  Id.  *521;  Bobbett  v.  State,  10  Kan.  14, 15;  State  v.  Jefferson  Co.,  11  Kan. 
*71,  *72;  Miller  v.  Town  of  Palermo,  12  Kan.  *16;  State  v.  McLaughlin,  15 
Kan.  *233;  Crowell  v.  Ward,  16  Kan.  62;  Center  Tp.  v.  Hunt,  Id.  439;  Con- 
fiscation Cases,  7  Wall.  457;  Gen.  St.  c.  81,  §  307. 

The  relator  had  no  right  to  bring  tlie  suit,  for  the  reason  that  he  had  no  in- 
terest in  the  proceeds,  and  was  entitled  to  no  part  of  the  penalties  inflicted, 
under  the  provisions  of  the  constitution.  To  be  sure,  the  law  itself  gives  the 
informer  one-half,  but  we  think  such  a  provision  is  clearly  void,  citing  sec- 
tion 6  of  article  6  of  the  state  constitution;  Dutton  v.  Fowler,  27  Wis.  427; 
Lynch  v.  The  Economy,  Id.  69. 

*4         *Rugglei,  Scott  rf  Lynn,  for  defendant  in  error. 

The  second  point  made  by  the  plaintiff  in  error,  we  shall  make  the 
first,*to-wit:  Whether  that  part  of  section  60,  p.  206,  Gen.  St.,  which  gives 
one-half  of  the  penalty  to  the  informer,  is  unconstitutional,  being  in  contra- 
vention of  section  6,  axt.  6,  of  the  constitution  of  Kansas,  which  provides  that 
"the  proceeds  of  fines  for  any  breach  of  the  penal  laws  shall  be  exclusively 
applied  *  *  *  to  the  support  of  common  schools."  We  think  not  for 
several  reasons: 

(1)  Because  the  statute  in  express  terms  does  not  make  it  a  fine,  but  a  penr 
alty;  so  the  act  does  not,  ex  vi  termini,  contravene  the  constitution. 

(2)  We  should  construe  the  word  *'fine"  according  to  the  popular  meaning 
and  application.  Story,  Const.  §  451.  The  popular  meaning  of  the  word 
"fine"  is  a  pecuniary  punishment  imposed  by  a  sentence  of  a  criminal  court, 
and  not  a  Judgment  in  a  civil  action.  Another  canon  of  construction  is  that, 
where  the  same  word  is  used  two  or  more  times  in  a  constitution  or  statute, 
it  must  receive  the  same  meaning  in  every  place  where  used,  unless  the  con- 
text shows  the  meaning  to  be  obviously  different.    Begina  v.  Commis- 

*5  sioners,  etc.,  6  Adol.  *&£.  68, 69;  Cooley,  Const.  Lim.  62.    And  a  con- 

stitution must  be  read  in  the  light  of  the  common  law  in  force  at  the 
time  of  its  adoption.  Cooley,  Const.  Lim.  60.  Section  9  of  the  bill  of  rights, 
contained  in  the  constitution  of  this  state,  reads  as  follows:  "All  persons 
shall  be  bailable  by  sufficient  sureties,  except  for  capital  offenses,  where  proof 
IB  evident  or  the  presumption  great.  Excessive  bail  shall  not  be  required, 
nor  excessive  fines  imposed,  nor  cruel  or  unusual  punishment  inflicted."  We 
claim  that  the  word  *' fines"  is  here  used  in  its  very  broadest  sense;  the  same 
being  to  protect  men's  liberty, — to  prevent  their  imprisonment  for  inability 
to  pay  a  fine.  See  Gen.  St.  p.  881,  §  17.  For,  by  common  law,  as  well  as  by 
statutes  of  our  own  state  and  others,  (see  Gen.  St.  p.  381,  §  294,  and  2  Bl. 
Comm.  378,  379,)  the  amount  of  fines  is  very  much  in  the  discretion  of  the 
court;  because  a  very  small  sum  to  a  poor  man  would  be  an  excessive  fine, 
while  a  good  round  sum  to  a  wealthy  man  would  be  a  small  fine;  and  the 
same  remarks  are  true  as  to  bail.  The  object  of  the  law  in  both  cases  is  to 
allow  every  man  to  redeem  himself  from  prison,  and  to  control  the  discre- 
tion of  the  court  to  that  end.  According  to  the  ancient  common  law,  the  fine 
was  assessed  by  persons  chosen  for  such  purpose,  who  always  inquired  of  the 
criminal's  ability  to  pay.  2  Bl.  Comm.  376,  380.  We  have  said  this  much 
for  the  purpose  of  calling  the  court's  attention  to  the  fact  that  the  word 
'* fines"  in  the  bill  of  rights,  both  in  England  and  this  country,  means  a  pe- 
cuniary sentence  of  a  criminal  court  for  some  offense  against  the  criminal 
lawBy  usually  misdemeanors,  where  the  defendant  has  been  arrested  at  the 
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siiit  of  the  state,  (Gen.  St.  pp.  820,  821,  6§  3,  4,  5,  6;  Id.  p.  384,  §  310,)  com- 
milted  or  admitted  to  bail,  (Id.  pp.  827,  828,  §g  41,  47,)  and  brought  to  trial 
according  to  the  course  of  criminal  procedure,  and  on  conviction  sentenced  to 
pay  a  fine  and  costs,  and  stand  committed  until  the  same  are  paid.    For  it 

never  could  happen  that  "excessive  bail"  might  be  required,  or  **ex- 
♦6  cessive  fines"  imposed,  or  "cruel  *or  unusual  punishment"  inflicted  in 

a  civil  action ;  for,  where  bail  is  required,  the  amount  of  the  debt  fixes 
the  bail,  and  the  debt  fixes  the  amount  of  the  judgment;  so  there  is  no  room 
for  "excessive  fines"  or  "cruel  punishment."  Neither  can  a  man  be  im- 
prisoned where  the  statute  fixes  the  amount  of  the  defendant's  liability,  and 
provides  for  the  recovery  of  the  same  by  a  civil  remedy  only;  for  there  an 
execution  is  the  end  of  the  law.  Hitchcock  v.  Munger,  15  X.  H.  103.  See, 
also,  Cooley,  Const.  Lim.  328,  330;  Story,  Const.  §  1903;  2  Bl.  Comm.*378. 
380. 

(3)  If  we  are  right  in  this,  what  reason  is  there  for  holding  that  "fines," 
in  section  6,  art.  6,  has  any  different  meaning?  The  words  are  the  same, 
and,  as  we  have  shown,  should  be  construed  to  mean  the  same,  unless  there 
be  some  good  reason  to  the  contrary.  At  common  law,  all  fines  went  into 
the  exchequer,  while  forfeitures,  most  generally,  when  recoverable  in  a  avil 
suit,  went  half  to  the  informer,  (2  Bl.  (>>mm.  *160, 161;)  and  is  it  not  reason- 
able to  believe  that  the  framers  of  our  constitution  intended  them  to  go  the 
same  way?  What  at  common  law  went  to  the  exchequer,  exclusively,  was  to 
be  devoted  to  education.  Our  legislature  has  so  construed  the  law,  and  its 
opinion  is  entitled  to  some  weight.     Gen.  St.  p.  873,  §  332. 

(4)  Then,  again,  at  common  law  Sifine  was  never  recoverable  in  a  civil  ac- 
tion at  all,  it  being  neither  tort  nor  contract  upon  which  a  civil  action  could 
be  based.  Penalties  which  were  forfeitures  were  recoverable  as  on  contracts, 
but  penalties  which  were  fines  were  not,  penalty  being  a  generic  term  cover- 
ing the  whole  catalogue  of  punishments.  Blackstone  treats  forfeitures  as 
contracts.    2  Bl.  Comm.  *158,  161. 

(5)  The  word  "fines"  does  not  include  penalties  or  forfeitures;  and  the 
money  sought  to  be  recovered  in  this  case  is  either  a  forfeiture,  or  a  penalty 
in  the  nature  of  a  forfeiture,  or  it  is  without  a  name.  It  is  not  Skflne,  Fines 
are  imposed  by  the  courts ;  forfeitures  and  penalties  are  incurred  from  some 

neglect  of  a  duty  commanded  or  prohibited.  Forfeituree  and  penal- 
*7         ties  are  sometimes  pecuniary  and  sometimes  *not;  fines  are  always 

pecuniary.  "Excessive  fines  shall  not  be  imposed^**  is  the  language 
of  section  9,  bill  of  rights.  "Imposed"  here  means  upon  the  accused,  not 
upon  the  offense,  A  fine  is  always  imposed  upon  the  defendant,  and  it  is  a 
wrong  use  of  language  to  say  that  the  law  imposes  a  fine  upon  an  offense  which 
has  never  yet  been  committed.  The  law  prescribes  what  the  court  shall  im- 
pose upon  the  criminal  who  violates  the  law.  If  this  be  a  fine,  it  is  a  fine 
imposed  by  the  legislature  upon  the  offense  before  it  is  committed.  No  one 
ever  speaks  of  incurring  a  fine;  yet  in  this  very  case  the  liability  of  the  rail- 
road company  was  "incurred,"  not  "imposed,"  Tlie  company  ran  into  it;  it 
was  not  placed  upon  it, — as  the  etymology  of  the  two  words  would  indicate. 
See  Burrill,  Law  Diet.;  Bouv.  Law  Diet.;  Webst.  Diet.;  Worceet.  Diet.;  and 
the  words  "fine,"  "forfeiture,"  and  "penalty,"  in  Crabb^s  Synonyms. 

(6)  But  it  may  be  argued  that  the  Wisconsin  case  cited  by  the  plaintiff  in 
error  does  not  make  this  distinction  between  a  fine  and  penalty  or  forfeiture. 
The  answer  to  this  is  that  no  such  question  was  raised,  and  that  court,  in  the 
very  opinion  relied  on,  does  not  feel  bound  by  any  decision  wherein  a  point 
might  have  been  raised  and  was  not. 

(7)  But,  then,  again,  if  this  sum  is  a  forfeiture,  it  might  be  argued  that 
the  word  "fines"  will  cover  it.  To  this  we  answer  that  forfeitures  are  of  spe-. 
cific  real  or  personal  property,  as  well  as  pecuniary.  !rhen,  suppose  that  the 
statute  in  question  had  provided  that  the  steam-engine  that  paused  over  the 
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crossing,  and  failed  to  ring  or  whistle,  should  become  the  property  of  the  in* 
former,  who  should  sue  for  the  same,  something  like  the  ancient  deodand, 
would  such  a  law  be  repugnant  to  this  section  6,  art.  6?  We  think  not,  surely 
for  the  language  is,  "shall  be  exclusively. applied  in  the  several  counties  in 
which  the  money  is  paid  or  fines  collected."  Now,  this  word  "collected"  cer- 
tainly means  money  collected;  for  we  cannot  say  with  any  sense  that 
*8  lands  or  chattels  are  collected  of  any  one.    *Then,  if  specific  property 

forfeited  is  not  covered  by  the  word  "fine,"  how  can  we  say  that 
money  forfeited  is  covered  by  fines?  It  cannot  be  so  said  with  any  degree  of 
propriety,  unless  the  words  "fine"  and  "pecuniary  forfeiture"  are  one  and 
the  same  in  meaning,  which  nobody  so  understands.  We  find  all  through 
our  statutes  the  words  "fines,"  "penalties,"  and  "forfeitures"  used  concern- 
ing pecuniary  sums  for  which  parties  are  made  liable.  Dassler's  St.  [1876] 
§§  63,  64,  358,  575,  2234,  2236,  2238,  2244,  4514,  4570,  5259,  5260,  5261.  So 
it  is  with  some  of  the  constitutions  of  the  different  states  providing  for  a 
school  fund:  "From  fines  assessed  for  breach  of  the  penal  laws  of  the  state, 
and  from  all  forfeitures  which  may  accrue."  Const.  Ind.  art.  8,  g  2.  "All 
fines  and  forfeitures  that  may  hereafter  accrue,"  etc.  Const.  Mo.  ait.  6,  §  4. 
The  Indiana  constitution  uses  correct  language.  It  says  "fines  assessed"  and 
''forfeitures  accrued."  We  never  say  of  criminal  cases  that  they  accrue,  but 
always  of  civil  actions,  and  we  always  speak  of  assessing  fines  or  punishment. 

(8)  A  careful  examination  of  the  digests  and  text-kKX>ks  on  pleading  has 
convinced  us  that  "fines,"  both  in  England  and  America,  were  never  recover- 
able in  a  civil  action;  that  the  word  is  used  only  in  connection  with  punish- 
nients  for  crime,  and  that  penalties  and  forfeitures  were  always  recoverable 
in  a  civil  action,  and  that  when  a  sum  of  money  was  recoverable  in  a  civil 
action  for  a  breach  of  the  penal  laws,  it  was  always  called  a  penalty  oi  for- 
feiture. As  long  ago  as  1789,  congress  had  occasion  to  use  the  words  in  such 
a  way  as  to  show  beyond  doubt  what  was  understood  by  the  terms  in  that 
day.  In  conferring  jurisdiction  on  the  district  courts  of  the  United  States 
(Rev.  St.  U.  S.  p.  94,  §  563)  the  following  language  is  used  in  speaking  of 
the  cases  in  which  the  courts  shall  have  jurisdiction:  "Of  all  suits  for  penal- 
ties and  forfeitures  incurred  under  any  law  of  the  United  States."    Now, 

why  was  not  the  yfovd  fines  used?  Simply  hecaaae  fineSf  as  congress 
*9  understood  the  term,  had  nothing  to  do  *with  a  civil  suit,  and  it  had 

given  the  court  full  jurisdiction  as  to  fines  when  it  gave  the  court  cog- 
nizance "of  all  crimes  and  offenses. "  There  are  very  few  authorities  on  this 
question;  but  we  think  that  the  following  show  what  the  courts  understood 
by  "fines"  and  "penal  laws"  in  this  connection:  Wayne  Co.  v.  Detroit,  17 
Mich.  390;  Taylor  v.  U.  S.,  3.  How.  210;  People  v.  Stevens,  13  Wend.  341. 
This  last  case  decides  that  a  recovery  in  this  action  would  be  no  bar  to  a  crim- 
inal action.  All  this  has  been  said  to  show  thnt  peouniary  penalties,  recov- 
erable in  a  civil  action,  were  never  understood  to  be  fines,  which  belong  to 
criminal  jurisdiction.  As  we  think  we  have  shown  that  this  law  is  not  in 
contravention  of  section  6,  art.  6  of  the  constitution,  either  in  letter  or  mean- 
ing, we  now  claim  it  is  not  the  business  of  couHs  to  grope  around  for  the 
spirit;  for  the  legislature  is  just  as  competent  to  judge  of  the  spirit  as  the 
court.  Gilchrist  v.  Schmidling,  12  Kan.  *271.  If  this  money  ought  all  to 
go  to  the  school  fund,  we  claim  that  the  penalty  added  for  failure  to  pay  taxes 
ought  to  go  there  too.     Gen.  St.  p.  1045,  §  79;  Laws  1876,  c.  84,  §  31. 

(9)  But  even  if  the  court  should  be  against  us  on  all  that  precedes,  then 
the  supreme  court  of  Wisconsin  has  not  decided  our  law  bad,  but,  on  the  con- 
trary, has  sustained  a  law  giving  one-half  to  the  informer,  and  said  that  the 
legislature  may  give  away  a  part  to  collect  the  other,  and  that  court  does  not 
put  the  stress  on  the  word  "clear"  before  "proceeds,"  which  the  gentlemen 
have  done  in  their  brief;  it  does  not  lay  any  stress  upon  the  word  at  all.  It 
is  not  likely  that  the  framers  of  our  constitution  intended  to  do  away  with  a 
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mode  for  the  collection  of  forfeitures  and  enforcing  salutary  police  regulations 
recommended  by  the  experience  of  a  thousand  years,  and  in  full  practice  bj 
the  general  government  and  in  every  state  of  the  Union.  Certainly,  the  fram- 
ers  of  our  constitution  intended  by  said  section  6,  art.  6,  to  increase  the  school 
revenue,  not  diminish  it;  but  the  construction  sought  in  this  case  will  cer- 
tainly defeat  the  sole  and  prime  object  of  the  f ramers,  if  they  ever  dreamed  of 

these  penalties  at  all. 
*10        *Then,  besides  all  this,  is  it  reasonable  to  suppose  the  framers  of  the 

constitution  intended  more  than  to  appropriate  these  funds  to  school 
purposes,  to  be  collected  in  the  usual  way?  They  never  intended  to 
change  the  mode  of  collection.  This  constitutional  provision  was  not  for  the 
purpose  of  changing  the  remedy  for  collection*  but  to  appropriate  the  usual 
"proceeds"  of  fines.  It  has  often  been  decided  that  "due  process"  of  law 
means  such  process  ns  existed  at  the  time  the  constitution  was  adopted.  Now, 
in  appropriating  the  "proceeds"  of  all  "fines"  did  they  not  intend  the  pro- 
ceeds collected  as  usual,  or  was  this  made  to  cut  off  the  reward  of  informers? 
The  first  point  made  by  counsel  for  plaintiff  is  that  this  suit  was  improperly 
brought,  because  "no  private  person  or  attorney  has  any  right  or  autliority 
to  use  the  name  of  the  state  of  Kansas  to  recover  a  penaJty."  If  this  point 
and  the  argument  of  counsel  thereunder  are  of  any  legal  force,  then  we  have 
this  condition  of  things:  (1)  A  duty  imposed  by  statute  upon  railroad  com- 
panies, for  the  purpose  of  protection  and  safety  to  citizens;  (2)  a  penalty  pre- 
scribed for  a  disregard  of  said  duty,  but  no  person  or  authority  designated 
or  permitted  to  enforce  this  duty  or  recover  the  penaJty.  Under  the  provis- 
ions of  section  60,  c.  28,  €ren.  St.,  the  state  has  not  the  slightest  Interest  in 
this  penalty,  for  no  part  of  it  goes  into  or  can  go  into  the  atate  treasuiy. 
The  failure  to  perform  the  duty  imposed  is  nowhere  in  the  statutes  made  a 
misdemeanor  nor  an  "offense,"  within  the  meaning  of  that  term  in  our  Crim- 
inal Code,  and  hence  the  state  cannot  enforce  this  duty  through  the  operation 
of  its  criminal  procedure.  Having  no  interest  in  the  penalty,  it  cannot  sue 
in  a  civil  action  for  its  recovery.  This  section  provides  that  one-half  of  the 
penalty  shall  go  to  the  informer,  and  the  other  half  to  the  county  for  the  sup- 
port of  common  schools.  And  the  argument  which  prevents  the  informer 
from  instituting  suit  is  equally  potent  to  shut  out  the  county,  and  to  prevent 

a  county  attorney  from  moving  in  the  matter.  Our  view  is  that, 
*11        under  the  provisions  of  this  section,  either  of  the  parties  *to  whom 

the  penalty  goes  could  have- sued  in  his  or  its  own  name;  and  in  this 
we  are  sustained  by  the  supreme  court  of  Illinois,  passing  upon  a  provision 
similar  to  this,  except  as  to  the  division  of  the  penalty;  the  state  in  Illinois 
taking  the  share  that  here  goes  to  the  county.  Chicago  A  A.  B.  Co.  v. 
Howard,  38  111.  414. 

We  have  carefully  examined  the  cases  decided  by  this  court  referred  to  in 
the  argument  of  plaintiff  in  error,  and  from  the  opinions  therein  which  coun- 
sel have  so  largely  quoted,  and  we  cannot  discover  that  these  cases  decide 
thiit  no  private  person  can  ever  use  the  name  of  the  state  in  a  civil  action. 
That  this  court  never  intended  to  so  decide,  we  are  fiimly  convinced,  not 
only  from  the  decisions  made,  but  also  because  the  legislature  has  in  some 
cases  clearly  authorized  a  private  person  to  use  the  name  of  the  state.*  See 
Laws  1871,  c.  79,  §  4;  Gen.  St.  c  47,  p.  516,  §  3. 

The  fact  that  section  62,  c.  23,  does  not  in  express  terms  say  that  the  penal- 
ties imposed  by  section  60  may  be  sued  for  in  the  name  of  the  state,  on  the 
relation  of  the  informer,  does  not,  we  think,  militate  against  our  view  of  this 
case,  nor  indicate  that  it  must  be  brought  by  the  county  attorney,  because  we 
find  that  in  all  this  class  of  cases,  when  the  legislature  has  intended  that  the 
action  should  be  commenced  and  prosecuted  by  the  county  attorney  and  no 
one  else,  it  has  expressly  said  so.  See  Laws  1871,  c  93,  §  '22;  Laws  1876,  c. 
60.    And  we  find  that  even  in  cases  where  the  state  is  the  real  party  in  in- 
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terest»  the  legislature  has  anthorized  suits  to  be  brought  in  the  name  of  some 
other  person  or  corporation.    Laws  1876»  c.  &,  §  77. 

*12  ^Valentine,  J.  This  was  an  action  brought  and  prosecuted  by 
Marion  Sanders,  in  the  name  of  the  state  of  Kansas,  against 
the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  for  207  alleged 
violations  of  the  act  of  the  legislature  (Gen.  St.  206,  §  60)  requiring 
railroad  companies  to  ring  a  bell  or  sound  a  whistle  at  each  crossing  of 
every  traveled  public  road  or  street.  Sanders  prayed  for  a  judgment 
for  $20  for  each  of  said  violations,  or  for  $4,140  in  the  aggregate, — 
one-half  thereof  for  himself,  and  the  other  half  thereof  to  be  paid  to 
Lyon  county  for  the  use  and  benefit  of  the  public-school  fund,  and  for 
oosts.  He  obtained  judgment  in  the  court  below  in  his  favor,  and 
against  the  railroad  company,  for  $1,680, — one-half  thereof  to  be  paid 
to  himself,  and  the  other  half  to  be  paid  to  the  county  treasurer  of  Lyon 
county  for  the  support  of  common  schools,  and  for  costs.  The  rail- 
road company  then  claimed,  and  it  now  claims,  that  said  judgment 
was  and  is  erroneous,  and  now  seeks  in  this  court  to  have  the  same 
reversed.  Many  questions  are  raised  and  presented  to  this  court, 
BO^^e  of  which  relate  only  to  mere  questions  of  practice,  but  others 
thereof  go  to  the  very  foundation  upon  which  Sanders'  supposed 
right  of  recovery  rests.  At  the  very  threshold  of  the  controversy,  the 
railroad  company  denies  Sanders'  supposed  right  to  recover.  It 
claims  that  even  if  it  did  violate  said  act,  by  failing  to  ring  a  bell  or 
sound  a  whistle  at  sotne  traveled  public  road  or  street-crossing,  still, 
that  the  entire  penalty  imposed  for  such  violation  must  necessarily 
be  applied,  under  section  6  of  article  6  of  the  constitution,  to  the  sup- 
port of  common  schools,  and  that  not  one  cent  thereof  can  be 
*13  given  to  Marion  Sanders ;  and  therefore  "^that  as  he  can  have 
no  possible  interest  in  the  subject-matter  of  the  action  dif- 
ferent from  that  of  the  rest  of  the  community,  and  that,  as  he  is  not 
a  public  prosecutor  he  cannot  maintain  the  action.  State  v.  Ander- 
son, 5  Kan.  *»0,  *116;  Craft  v.  Jackson  Co.,  Id.  *618;  Bobbett  v. 
State,  10  Kan.  *9;  Turner  v.  Jefferson  Co.,  Id.  *16;  Bridge  Co.  v. 
Wyandotte  Co.,  Id.  *326;  State  v.  Jefferson  Co.,  11  Kan*66;  Miller 
V.  Palermo,  12  Kan.  *14;  State  v.  McLaughlin,  15  Kan.  *228,  *233; 
Crowell  V.  Ward,  16  Kan.  60,  62;  Center  Tp.  v.  Hunt,  Id.  430,  439. 
The  railroad  company  also  claims  that,  as  the  action  has  not  been, 
nor  is  it  now,  prosecuted  by  any  public  prosecutor,  the  action  must 
abate.  See  authorities  above  cited.  Among  the  statutes  necessary 
to  be  considered  for  the  correct  determination  of  this  case  are  the 
following,  to- wit: 

"Sec.  60.  A  bell  shall  be  placed  on  each  locomotive  engine,  and  be  rung  at 
a  distance  of  at  least  eighty  rods  from  the  place  where  the  railroad  shall  cross 
any  traveled  public  road  or  street,  and  be  kept  ringing  until  such  crossing 
shall  have  been  passed ;  or  a  steam  whistle  shall  be  attoched  to  each  locomo- 
tive engine,  and  be  sounded  at  least  eighty  rods  from  the  place  where  the 
railroad  shall  cross  any  such  road  or  street,  except  in  cities,  and  shall  be 
sounded  at  intervals  until  it  shall  have  crossed  such  road  or  street,  nndet 
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a  penalty  of  twenty  dollars  for  every  neglect  of  the  provisions  of  this  sectioD, 
to  be  paid  by  the  corporation  owning  the  railway* — one-half  thereof  to  go  to 
the  informer,  and  the  other  half  to  the  county,  for  the  support  of  common 
schools;  and  the  corporation  shall  also  be  liable  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such  neglect."    den.  St.  206. 

"Sec.  62.  All  penalties  imposed  upon  railway  corporations  by  this  or  any 
other  act  may  be  sued  for  in  the  name  of  the  state  of  Kansas ;  and  if  such 
penalty  be  for  a  sum  not  exceeding  three  hundred  dollars,  then  such  suit 
may  be  brought  before  a  justice  of  the  peace  of  the  county  in  which  the  pen- 
alty accrued,  and  may  be  commenced  by  serving  a  sununons  on  any  officer  oi 
agent  of  such  company  found  within  the  state."    €ren.  St.  206. 

"Sec.  307.  Whenever  any  fine,  penalty,  or  forfeiture  is  or  may  be  inflicted 
by  ixny  statute  of  this  state  for  any  offense,  the  same  may  be  recov- 
♦14  ered  by  indictment,  except  as  in  the  *next  section  is  provided,  not- 
withstanding another  or  different  remedy  for  the  recovery  of  the  same 
maybe  specified  in  the  act  imposing  the  fine,  penalty,  or  forfeiture:  provided, 
that  in  all  cases  the  fine,  penalty,  or  forfeiture  shall  go  to  the  state,  county, 
corporation,  person,  or  persons  to  whom  the  act  imposing  the  same  declares 
it  shall  accrue."    Gen.  St.  383. 

Said  coDstitational  provision  reads  as  follows ; 

"Sec.  6.  All  money  which  shall  be  paid  by  persons  as  an  equivalent  for  ex- 
emption from  military  duty,  the  clear  proceeds  of  estrays,  ownership  of  which 
shall  vest  in  the  take  up,  and  the  proceeds  of  fines  for  any  breach  of  the  penal 
laws,  shall  be  exclusively  applied,  in  the  several  counties  in  which  the  money 
is  paid  or  fines  collected,  to  the  support  of  common  schools."  Kan.  Const, 
art.  6,  §  6. 

The  words  "fine,"  "penalty,"  and  "forfeiture"  are  not  defined  by  any 
statute  of  this  state;  but  the  word  "offense''  is.  The  word  "offense" 
means  "any  offense,  as  well  misdemeanor  as  felony,  for  which  any 
punishment  by  imprisonment  or  fine,  or  both,  may  by  law  be  in- 
flicted." Gen.  St.  1868,  p.  884,  §  310;  Laws  1859,  (in  force  from 
1859  to  1868,)  p.  287,  §  303.  It  also  means  "any  act  or  omission  for 
which  the  laws  of  this  state  prescribe  a  punishment."  Gen.  St.  820, 
§  2.  But  counsel  differ  mostly  as  to  the  correct  signification  of  the 
word  "fine."  The  constitution  provides  that  "the  proceeds  of  ^ne« 
for  any  breach  of  the  penal  laws  shall  be  exclusively  applied"  "to  the 
support  of  common  schools. "  "The  proceeds  of  fines"  mean,  of  course, 
the  moneys  collected  from  fines,  the  amounts  realized  from  fines,  and 
just  such  amounts,  no  more  and  no  less.  "The  proceeds  of  fines"  ev- 
idently mean  all  the  proceeds,  not  merely  the  clear  proceeds;  not  a 
portion  thereof,  but  all.  While  the  constitution  in  one  clause  of  said 
section  6  provides  that  only  "the  clear  proceeds  of  estrays"  shall  be 
devoted  to  schools,  yet  it,  in  the  clause  we  are  now  considering,  pro- 
vides that  "the  proceeds  of  fines"  shall  be  so  devoted.  And  it  pro- 
vides that  they  shall  be  "exclusively"  so  devoted,  thereby  leaving  no 
possible  room  for  any  portion  thereof  to  be  applied  elsewhere,  or  for 
any  other  purposes,  or  for  any  mere  informer  to  receive  any 
*15  portion  thereof.  But  counsel  for  Sanders  *olaim  that  the 
"penalties  imposed"  for  breaches  of  the  present  penal  statute 
are  not  ''fines''  under  said  section  6,  art.  6,  of  the  constitution,  and 
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they  favor  us  with  a  learned  and  elaborate  disqaisition  conoerning  the 
meaning  of  the  words  "fine,"  "penalty,"  "forfeiture,"  etc.  They  are 
probably  generally  correct,  but  still  we  think  they  attempt  to  limit  the 
signification  of  the  word  "fine"  within  too  narrow  a  compass.  Even 
in  its  legal  sense,  the  word  is  rather  comprehensive.  It  means,  among 
other  things,  "a  sum  of  money  paid  at  the  end,  to  make  an  end  of  a 
transaction,  suit,  or  prosecution;  mulct;  penalty."  Webst.  Diet.; 
Bichardson's  Diet.  In  ordinary  legal  language,  however,  it  means  a 
sum  of  money  imposed  by  a  court  according  to  law,  as  a  punishment 
for  the  breach  of  some  penal  statute.  In  the  present  case,  we  think 
the  penalty  imposed  is  clear  by  a  fine.  It  is  imposed,  not  as  a  compen- 
sation for  some  loss  sustained,  not  as  damages,  not  as  interest,  and 
not  as  costs,  but  merely  as  a  punishment  for  the  breach  of  a  penal 
statute.  The  words  "penal  laws,"  as  used  in  the  constitution,  evi- 
dently mean  laws  for  the  breach  of  which  a  penalty  is  imposed,  and 
if  this  penalty  is  imposed  merely  as  punishment,  the  penalty  is  a  fine. 
The  legislature  may  give  damages  wherever  loss  has  been  sustained. 
It  may  even  give  enhanced  damages,  double  damages,  treble  damages, 
exemplary  damages,  and  remote  as  well  as  proximate  damages,  |;)iit 
these  are  all  damages  because  of  loss  sustained,  and  not  merely  pun- 
ishment for  some  breach  of  the  penal  laws.  It  has  often  been  ques- 
tioned, however,  whether  the  legislature  could  give  as  damages  more 
than  mere  compensation  for  the  loss  sustained.  If  it  were  a  new 
question,  the  courts  would  probably  at  the  present  day  hold  that  the 
legislature  could  not  do  so.  The  legislature  may  also  give  costs,  such 
as  ofi&cer's  fees,  witness  fees,  attorney's  fees,  etc. ;  but  these  are  also 
given  as  compensation  for  loss.  The  legislature  may  also  give  in- 
terest, or  enhanced  damages  or  penalties,  in  the  nature  of  interest; 
but  this  is  also  done  upon  the, principle  of  giving  compensation  for 

loss.     In  all  cases  where  money  is  imposed  merely  as  punish- 
*16       ment  for  the  violation  of  *some  law,  we  think  the  imposition 

of  such  money  should  be  called  a  fine. 
Counsel  for  Sanders  seem  to  contend  that  the  penalty  imposed  in 
the  present  case  is  not  a  fine  because  it  is  not  imposed  in  a  criminal 
action,  but  is  imposed  in  a  civil  action.  It  is  true  that  the  present 
action  is  in  form  a  civil  action;  and,  without  stopping  to  inquire 
whether  it  is  rightfully  so  or  not,  we  would  say  that  we  think  it  can 
make  no  difference  whether  we  call  it  civil  or  criminal.  It  is  actu- 
ally prosecuted  in  the  name  of  the  state  of  Kansas,  as  a  punishment 
for  a  breach  of  a  penal  statute;  and  it  might  have  been  prosecuted  in 
form  as  a  criminal  action.  See  said  section  307,  Gen.  St.  883.  Be- 
sides, courts  look  to  the  substance  of  things,  and  not  to  mere  forms. 
This  is  especially  true  when  construing  great  and  important  consti- 
tutional provisions.  The  procedure  for  the  trial  of  causes  is  a  very 
unimportant  thing  in  determining  the  nature  and  character  of  such 
causes.  The  legislature  might  change  ihe  procedure  for  the  trial  of 
cases  of  murder  in  the  first  degree,  or  for  any  other  crime,  so  as  to 
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make  such  procedare  similar  in  almost  all  respects  to  that  for  the  trial 
of  civil  actions,  and  might  call  such  action  a  civil  action;  and  yet, 
by  merely  so  changing  the  procedure  and  the  name  of  the  action, 
(not  changing  the  punishment,)  it  could  not  deprive  the  defendant  of 
bis  right  under  the  constitution  to  a  trial  by  jury,  to  meet  the  wit- 
nesses face  to  face,  to  be  tried  in  the  county  or  district  where  the 
ofFense  was  committed,  or  to  refrain  from*  being  a  witness  against 
himself.  The  ofFense  would  still  be  a  criminal  offense  under  the  con- 
stitution, whatever  the  procedure,  or  whatever  tbe  offense  might  be 
called. 

As  throwing  some  light  upon  the  present  case,  see  Lynch  v.  The 
Economy,  27  Wis.  69,  and  Dutton  v.  Fowler,  Id.  427.  These  cases 
hold  that,  under  the  Wisconsin  constitution,  which  sets  apart  for  the 
school  fund  "the  clear  proceeds  of  all  Jines  collected  in  the  several 
counties  for  any  breach  of  the  penal  laws,"  all  such  "clear  proceeds," 
whatever  they  may  be,  must  be  so  set  apart.  "The  entire  penalty 
cannot  be  given  to  the  informer,"  and  any  *act  of  the  legisla- 
*17  *ture  which  disposes  of  the  entire  penalty  imposed  for  a  breach 
of  the  penal  laws  in  any  other  manner  than  by  giving  the  "clear 
proceeds"  thereof  to  tbe  school  fund  is  unconstitutional  and  void;  and 
it  seems  to  make  no  difference  in  whose  name  or  under  what  proced- 
ure the  action  may  be  prosecuted,  or  whether  the  penalty  is  called  a 
fine  or  merely  a  penalty.  A  penalty  for  a  breach  of  "the  penal  laws'* 
is  a  fine,  and  it  must  go  where  the  constitution  says  it  shall  go.  Hence, 
when  our  constitution  says  that  "the  proceeds  of  fines  for  any  breach 
of  the  penal  laws  shall  be  exclttsively  applied''  "to  the  support  of  com- 
mon schools,"  it  means  that  all  the  proceeds  of  penalties  imposed  as 
punishment  for  a  breach  of  a  penal  statute,  and  not  imposed  as  datf^ 
ages  where  loss  has  been  sustained,  shall  he  excltisively  applied  to  the 
support  of  common  schools,  and  that  no  portion  thereof  can  be  given 
to  a  mere  informer;  hence  said  act,  or  any  acts  of  the  legislature 
which  give  to  an  informer  who  has  sustained  no  loss  one-half  of  the 
proceeds  of  such  a  penalty,  is  unconstitutional  and  void. 

(All  the  justices  concurring.) 


Edwabd  SniiLiNaB  v.  Williajm  Portbr  and  others* 

January  Term,  1879. 

1.  Bond:  Stay  Bond:  Proceedings  in  Error.  An  undertaking,  filed  in  the 
district  court  to  stay  proceedings  while  the  case  is  pending  on  petition  in 
error  in  the  supreme  court,  is  not  void  because  it  is  filed  two  days  before 
the  petition  in  error  is  filed. 

2. :  Terms  Valid.    Kor  is  said  undertaking  void  because  it  does  not  in 

terms  mention  the  supreme- court,  but  merely  provides  that  the  parties 
executing  it  shall  become  liable  thereon  in  case  the  judgment  for  which 
it  is  given  to  stay  "shall  be  affirmed  in  whole  or  in  part." 
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*18       *Error  from  Leavenworth  district  conrt. 

At  the  September  term»  1877,  of  the  distriot  oonrt»  the  defend- 
ants in  error,  plaintiffs  below,  had  judgment  against  Stillings,  who 
brings  the  case  here  for  review. 

Edward  Stillings,  plainti^  in  error,  for  himself. 

Clough  dk  Wheats  for  defendants  in  error. 

Valentine,  J.  A  judgment  having  been  rendered  in  the  district 
court  of  Leavenworth  county  in  the  following  entitled  case,  an  under- 
taking was' executed  and  filed  therein,  which  reads  as  follows: 

"[Court  and  title.]]  We,  the  undersigned,  Thomas  P.  Fenlon  and  Charles 
W.  Dougherty  as  principals,  and  Edward  Stillings  as  surety,  do  hereby  under- 
take to  the  said  above-mentioned  William  Porter,  Edward  G.  Peniston»  and 
Benjamin  Betts,  in  the  sum  of  one  thousand  dollars,  that  the  said  Charles  W. 
Dougherty  and  Thomas  P.  Fenlon  will-pay  the  condemnation  money,  and  costs, 
in  case  the  judgment  heretofore  rendered  in  the  above-entitled  action  shall  be 
affirmed  in  whole  or  in  part.  Thomas  P.  Fenlon. 

**C.  W.  Dougherty. 

••E.  Stillings." 

Stillings  duly  justified  as  surety  according  to  section  733  of  the 
Code^  (Gen.  St.  771;)  and  the  undertaking  was  duly  approved.  Two 
days  thereafter  a  petition  in  error  was  filed  in  the  supreme  court  by 
Dougherty  and  Fenlon  to  reverse  said  judgment,  but  the  judgment 
was  affirmed.  Dougherty  v.  Porter,  18  Kan.  206.  Afterwards  the 
plaintiffs.  Porter^  Peniston,  and  Betts,  commenced  this  action  in  the 
district  court  of  Leavenworth  county  against  Stillings  on  said  under- 
taking, and  recoyered  a  judgment  thereon.  The  defendant,  Still- 
ings, now  as  plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  defendant,  plaintiff  in  error,  claims  that  said  undertaking  is 
void  (1)  because  it  was  executed  and  filed  in  the  court  below 
*19  two  days  before  any  petition  in  error  was  filed  *in  the  supreme 
court;  (2)  because  the  undertaking  does  not  show  upon  its 
face  by  whom  or  by  what  court  it  was  contemplated  that  said  judg- 
ment might  be  affirmed.  The  defendant,  plaintiff  in  error,  also  claims 
that  the  court  below  erred  in  excluding  certain  evidence. 

We  think  said  undertaking  was  valid.  It  is  true  that,  before  any 
proceedings  in  the  district  court  can  be  stayed  because  of  any  pro- 
ceedings in  error  begun  or  contemplated  in  the  supreme  court,  both 
an  undertaking  and  a  petition  in  error  must  be  filed;  one  alone  is  not 
sufficient.  The  undertaking  may  be  filed  first,  or  the  petition  in  error 
first.  But  "before  an  undertaking  shall  operate  to  stay  execution  of 
the  judgment  or  order,  a  petition  in  error  must  be  filed  in  the  appel* 
late  court."  Code,  §  664;  Gen.  St.  738,  739.  This  view  of  the  law 
we  think  is  in  accordance  with  nearly  the  universal  practice  of  the 
bar  of  the  state ;  .and  it  seems  to  be  in  harmony  with  the  practice  of 
the  learned  plaintiff  in  error.  Said  judgment  could  be  affirmed  only 
by  the  supreme  court,  and  hence  said  undertaking  was  certain  enough 
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St  :>.}$  re^T^^t*    There  was  no  issae  upon  which  said  evidence  could 
W  aj»MWW<J,  and  hence  the  court  below  did  not  err  in  excluding  it. 

r^i^  -xstj^EOient  of  the  court  below  will  be  affirmed. 

All  i:*  justices  concurring.) 


•SO     *I<OT  P.  Bayensobaft  and  another  v.  Jonathan  H.  Pbatt 

and  others. 

January  Term,  1879. 

1«  Fraud:   Partnership:    Limitation:   Action;   Administration.    On 

February  18, 1857,  and  prior  thereto,  R.,  who  resided  in  Ohio,  and  P., 
who  resided  in  Kentucky,  were  partners  in  business  in  Ohio,  Kentucky, 
and  Iowa.  On  that  day  B.  died,  leaving  his  estate,  free  from  debts  and 
claims,  to  his  widow  and  four  children.  On  March  23,  1857,  the  widow 
was  appointed  administratrix  in  Ohio,  and  served  until  October  5, 1858, 
when,  by  marriage,  her  letters  of  administration  were  revoked.  On 
March  22,  1867,  N.  was  appointed  administrator  de  bonis  non  in  Ohio, 
and  still  continues  to  be  the  administrator.  No  other  administrator  or 
administratrix  was  appointed,  either  in  Ohio  or  in  any  other  state.  In 
August,  1869,  the  .widow  died,  leaving  her  estate,  free  from  debts  and 
claims,  to  her  said  four  children.  No  administrator  or  administratrix 
was  ever  appointed  for  her  estate.  Notliing  was  done  by  the  administra- 
trix or  administrator  of  R.'s  estate,  except  that  the  administratrix  made 
an  inventory  of  the  assets,  had  them  appraised,  and  made  an  illegal  and 
void  agreement  with  P.,  giving  to  him  the  possession  and  control  of  said 
partnership  property  for  eight  years.  P.  retained  the  possession  of  all 
the  partnership  property  up  to  July  16,  1857,  when,  in  violation  of  said 
illegal  contract,  and  in  violation  of  law,  he  disposed  of  the  same,  con- 
verted the  proceeds  thereof  to  his  own  use,  fled  from  his  home  in  Ken- 
tucky, went  to  South  America,  and  thence  to  Kansas.  Thn  interest  of 
the  estate  in  said  partnership  property  was  worth  $13,893.%.  P.  has  re- 
sided in  Kansas  ever  since  that  time.  He  has  never  paid  any  portion  of 
said  $13,898.96,  and  the  administratrix  and  administrator  have  failed 
and  refused  to  sue  him  therefor,  and  the  administrator  still  refuses  so  to 
do,  and  was  therefore  made  a  defendant  in  this  action.  Each  of  said 
four  children  is  entitled  to  one-fourth  of  tlieir  father's  and  mother's  estates. 
Two  of  them  attained  their  majority  within  less  than  one  year  prior  to  the 
commencement  of  this  action.  These  two  are  the  plaintiffs  in  this  action, 
and  the  other  two  and  the  administrator  and  P.  are  the  defendants.  The 
object  of  this  action  is  to  recover  from  P.  the  plaintiffs*  shares  of  the 
proceeds  of  said  partnership  property.  Held,  (1)  that  the  plaintiffis  may 
bring  the  action;  (2)  that  the  action  is  not  barred  by  the  statute  of  limi* 
tations. 

[a.  Administrator:  Bight  of  Foreign,  to  Sue.    The  right  of  a  foreign 
administrator  to  sue  in  Kansas  discussed.]^ 

^  A  foreign  administrator,  with  the  will  annexed,  may  sue  out  an  order  of  at- 
tachment in  the  state  of  Kansas.  Dunlap  v.  McFarland,  35  Kan.  488.  Except  as 
Srovided  by  statute,  a  foreign  administrator  cannot  sue  outside  of  his  state.  In 
[ansas  he  may  sue  in  like  manner,  and  under  like  restrictions,  as  a  non-resident 
Eells  V.  Holder,  3  McCrary,  623.    But  a  foreign  executor  or  administrator  cannot 
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Error  from  Miami  district  court. 

Action  brought  by  Lot  P.  Bavenscraft  and  another  against  Jonathan 

H.  Pratt  and  three  others,  defendants,  to  recover  the  sum  of 

♦31       $6,696.98,  with  interest  from  April  16,  1857.     *At  the  Octo- 

ber  term,  1877,  the  district  court  sustained  a  demurrer  to  the 

plaintiffs'  amended  petition,  and  this  is  the  only  ruling  of  which  they 

complain. 

W,  M.  Rice  and  W.  H,  Browne,  for  plaintiffs  in  error. 

H.  H.  Patten  B,ni  J.  A.  Hoag,  for  defendant  in  error  Jonathan  H. 
Pratt. 

Yalentinb,  J.  The  court  below  sustained  a  demurrer  to  the 
amended  petition  of  the  plaintiffs,  and  this  is  the  only  ruling  of  which 
the  plaintiffs,  as  plaintiffs  in  error,  now  complain.  Two  questions  are 
presented :  (1)  Does  the  petition  show  that  the  plaintiffs  have  ever 
had  any  cause  of  action  against  the  defendants?  (2)  And  if  it  does, 
then  does  it  not  also  show  that  such  cause  of  action  is  barred  by  the 
statute  of  limitations  ?  Jonathan  H.  Pratt  is  the  principal  defend- 
ant, the  others  being  merely  nominal  defendants ;  hence,  hereafter, 
when  we  speak  of  the  defendant  or  defendants,  we  shall  mean  merely 
Jonathan  H.  Pratt. 

The  principal  facts  stated  in  the  petition  are  substantially  as  fol- 
lows :  On  February  18, 1857,  and  prior  thereto,  William  H.  Bavens- 
craft  and  said  Jonathan  H.  Pratt  were  partners  in  the  tanning  and 
hide  and  leather  business,  at  Kygerville,  Gallia  county,  Ohio,  at  Lib- 
erty, Greenup  county,  Kentucky,  afid  at  Muscatine,  Iowa.  Bavens- 
craft resided  at  Kygerville,  and  Pratt  at  Liberty.  On  said  February 
18,  1857,  Bavenscraft  died,  leaving  a  widow,  who  by  law  inherited 
one-third  of  his  estate,  real  and  personal,  and  four  children,  who  by 
law  inherited  the  other  two-thirds  of  the  estate  equally,  two  of  which 
children  are  now  the  plaintiffs  in  this  action.  Bavenscraft  left  his 
estate  free  from  all  debts  and  claims;  and  his  interest  in  said  part- 
nership business  was  worth  at  the  time  of  his  death  $13,393.96. 

Pratt,  for  some  months  after  Bavenscraft's  death,  continued 
*22       in  the  possession  of  everything  connected  with  said  partner* 

ship  business.     This  would  have  been  right,  according  to  the 

maintain  an  action  in  this  state,  under  section  4^  of  the  Code,  where  the  law  of 
the  state  whence  he  derives  his  appointment  prohibits  him  from  instituting,  main- 
taining, or  prosecuting  an  action  m  his  own  state  for  damages  resulting  from  the 
wrongful  act  or  omission  of  another  in  causing  the  death  of  his  intestate.  Lime- 
killer  ▼.  Railway,  83  Kan.  83;  S.  C.  6  Pac.  Rep.  401. 

In  the  absence  of  statutory  provision,  an  executor  or  administrator  cannot  sue 
outside  of  the  state  in  which  he  is  commissioned.  Eells  v.  Holder,  12  Fed.  Rep 
eeS;  Mackay  V.  Central  R.  Co.,  4  Fed.  Rep.  617;  Creighton  v.  Murphy,  (Neb.)  I  N. 
W.  Rep.  188;  Lewis  v.  Adams,  (Cal.)  7  Pac.  Rep.  779,  and  8  Pac.  Rep.  619;  but  in 
Minnesota  he  may  be  substituted  to  defend  an  action  pending  against  his  dece- 
dent. Brown  V.  Brown,  (Minn.^  28  N.  W.  Rep.  288.  He  may  sue  in  his  own  name, 
on  a  foreign  Judgment,  Wilkins  v.  Ellett.  d  Sup.  Ct.  Rep.  641 ;  Lewis  v.  Adams 
(Cal.)  11  I^c.  Rep.  888:  and  on  a  note  belonging  to  the  estate,  made  payable  to 
bearer,  Enapp  v.  Lee,  (Mich.)  8  N.  W.  Rep.  244;  and  may  foreclose  a  mortgage 
by  advertisement,  Hayes  v.  Frey,  (Wis.)  11 N.  W.  Rep.  695. 
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allegations  of  the  petition,  notwithstanding  thefaci  that  Pratt  was  a 
non-resident  of  Ohio  and  Iowa,  if  he  had  held  such  possession  merely 
for  the  purpose  of  closing  up  the  partnership  business,  and  of  paying 
over  to  the  heirs  and  distributees  Bavensoraf t's  share  of  the  proceeds, 
and  had  given  bond,  etc.,  and  had  acted  under  the  orders  of  the  pro- 
bate court;  none  of  which  things  he  did,  however.  On  March  23, 
1857,  America  Ravenscraft,  widow  of  William  H.  Ravenscraft,  mother 
of  said  children,  and  a  sister  of  Pratt,  was  appointed  administratrix 
by  the  probate  court  of  said  Gallia  county,  Ohio.  No  administrator 
or  administratrix  was  ever  appointed  in  or  for  Kentucky  or  Iowa,  and 
no  administration  of  the  estate  was  ever  had  in  those  states.  The 
administratrix  never  did  anything  with  reference  to  the  estate  except 
to  make  an  inventory  of  the  assets  thereof,  and  to  have  such  assets 
appraised,  and  to  make  with  Pratt  an  illegal  and  void,  apd  so  far  as 
he  was  concerned,  a  fraudulent  contract,  that  he  should  retain  the 
partnership  property  for  over  eight  years,  and  until  August  12, 1865, 
— he  to  give  her  his  promissory  note  for  $13,393.96,  and  a  mortgage 
to  secure  the  same,  and  to  pay  her  annually  $1,000  for  the  use  of  the 
property,  and  at  the  expiration  of  the  time,  to-wit,  August  12,  1865, 
to  pay  said  note  or  to  deliver  to  her  said  partnership  property,  at  her 
election.  This  contract  was  made  on  July  16,  1857,  and  was  never 
approved  by  the  probate  court.  Pratt  paid  no  further  attention  to 
the  contract,  not  even  giving  said  note  or  mortgage,  or  any  note  or 
mortgage,  but  violated  the  contract  in  every  respect.  He  immedi- 
ately, in  violation  of  the  contract  /^nd  of  law,  sold  and  disposed  of  all 
of  said  partnership  property,  converted  the  proceeds  thereof  to  his 
own  use,  fled  from  his  home  in  Kentucky,  went  to  South  America,  and 
thence  to  Kansas.  On  October  5,  1858,  said  America  Ravenscraft 
was  married  a  second  time,  and  this  in  law  revoked  her  letters  of 
administration.     No  person  was  appointed  to  take  her  place  until 

March  22,  1867,  when  Samuel  A.  Nash  was  appointed  ad- 
*23       *mini8trator  de  bonis  non  by  the  probate  court  of  said  Gallia 

county.  He  qualified,  giving  a  bond  of  $500,  but  it  does  not 
seem  that  he  ever  did  or  attempted  to  do  anything  as  administrator. 
In  August,  1869,  said  America  Ravenscraft  died,  leaving  said  four 
children  as  her  only  heirs  and  distributees.  Her  estate  was  also  left 
free  from  all  debts  and  claims.  No  administrator  or  administratiix 
has  ever  been  appointed  for  her  estate.  Pratt  still  resides  in  Kansas, 
and  still  retains  the  proceeds  of  said  partnership  property.  Nash 
still  remains  the  administrator  of  Bavenscraft's  estate  in  Ohio,  but  he 
has  always  refused  to  collect  said  proceeds  from  Pratt,  and  he  refused 
to  be  a  plaintiff  in  this  suit,  and  was  therefore  made  a  defendant.  Said 
four  children  are  still  living.  Two  of  them  refused  to  be  plaintiffs  in 
this  suit,  and  they  were  therefore  made  defendants.  The  other  two 
are  the  plaintiffs  herein.  Each  of  said  children  was  entitled  by  law 
to  one-fourth  of  two-thirds  of  their  father's  estate,  and  their  mother 
was  entitled  to  the  other  third,  and  when  she  died,  each  of  the  chil- 
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^k;'  dren  being  entitled  to  one-fourth  of  her  estate,  each  became  entitled 
to  one-fourth  of  her  third  of  their  father's  estate,  and  hence  each  is 
cow  entitled  to  one>foarth  of  the  proceeds  of  their  father's  interedt  in 
said  partnership  property;  or,  in  other  words,  each  is  entitled  to  re- 
cover from  the  defendant  Pratt  $3,348.49;  or  the  two  plaintiffs  are 
entitled  to  recover  $6,696.98 ;  and  for  this  amount  they  have  brought 
this  action.  The  plaintiffs  were  minors,  and  not  acquainted  with  their 
rights  up  to  within  one  year  before  they  commenced  this  action. 
Since  this  action  was  commenced,  the  time  for  the  appointment  ot  an 
administrator  for  their  father's  estate  in  Eentacky  has  expired.  This 
they  allege  in  their  last  amended  petition.  This  action  wap.  com- 
menced October  2,  1876;  the  last  amended  petition  was  filed  Sep- 
tember 4,  1877. 

For  the  purpose  of  this  case,  we  shall  assume  that  the  cause  of 
action  constituting  the  basis  of  this  action  accrued  against  Pratt  when 
he  sold  said  partnership  property,  and  converted  the  proceeds  thereof 

to  his  own  use,  and  fled  beyond  the  jurisdiction  of  the  courts 
*24      of  Ohio,  Kentucky,  and  *Iowa.     Possibly  it  accrued  sooner. 

Possibly  it  accrued  when  he  made  said  illegal  and  unauthorized 
contract  with  the  administratrix.  But,  certainly,  it  accrued  when  he 
converted  said  proceeds  to  his  own  use,  if  it  did  not  accrue  sooner;  for, 
after  repudiating  all  his  obligations  to  Bavenscraft's  estate,  and  vio- 
lating all  his  duties  as  a  surviving  partner,  it  could  hardly  be  said  that 
he  was  still  such  a  continuing  trustee  for  the  estate,  and  for  Bavens- 
craft's heirs  and  distributees,  that  no  cause  of  action  accrued  against 
him.  And  such  cause  of  action  existed  in  Kansas  very  nearly  as  soon 
as  it  accrued  in  Ohio,  Kentucky,  or  Iowa ;  for  the  sale  of  the  property, 
the  conversion  of  the  proceeds,  the  fleeing  to  South  America,  and  the 
coming  to  Kansas,  all  transpired  in  rapid  succession,  and  soon  after 
July  16,  1857.  But  in  whose  favor  did  this  cause  of  action  accrue? 
The  defendant  says  that  if  it  ever  accrued,  it  accrued  in  favor  of  the  ad- 
ministratrix or  administrator  of  the  estate  of  William  H.  Bavenscraft, 
and  never  in  favor  of  his  heirs  or  distributees.  Possibly  this  may 
be  correct  so  far  as  the  state  of  Ohio  is  concerned;  but  can  it  be  cor- 
rect with  reference  to  Kentucky,  Iowa,  or  Kansas?  Can  it  be  correct 
even  in  Ohio  ?  As  the  administratrix  was  a  party  to  said  illegal  con- 
tract giving  to  Pratt  the  illegal  custody  and  control  of  the  partner- 
ship property  for  over  eight  years,  and  as  both  the  administratrix  and 
the  administrator  have  continuously  failed  and  refused  to  sue  Pratt  in 
any  state,  can  it  be  correct,  even  in  Ohio,  that  the  cause  of  action 
accrued  only  in  favor  of  the  administratrix  and  administrator,  and  not 
in  favor  of  the  heirs  and  distributees  ?  See  the  cases  of  Southwestern 
B.  Co.  V.  Thomason,  40  Ga.  408;  Nutting  v.  Boardman,  43  Ga.  .598; 
also,  Nutting  v.  Thomasson,  46  Ga.  34 ;  S.  G.  57  Ga.  418.  Under  these 
decisions,  could  not  the  heirs  and  distributees  have  sued  Pratt  even 
in  Ohio,  if  they  could  have  found  him  in  that  state, — of  course,  mak- 
ing the  administratrix  or  administrator  a  party  ? 
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Baty  passing  over  this  question  for  the  present,  what  were  the  rights, 
powers,  and  duties  of  the  administratrix  and  administrator?    At  the 

time  that  Pratt  sold  the  partnership  property  in  Ohio,  and  be- 
*2d       fore  he  removed  the  ^proceeds  therefrom,  it  is  probable  that  the 

administratrix  might,  in  Ohio,  have  instituted  a  proceeding  in 
rem  against  him  for  the  recovery  of  the  share  of  the  estate  in  such 
proceeds.  But  even  this  remedy  would  have  been  of  short  duration, 
for  Pratt  did  not  permit  the  proceeds  to  remain  long  in  Ohio.  Prob- 
ably she  would  not  have  had  at  any  time  any  action  inperMonam  against 
him  in  Ohio;  for  it  does  not  seem  that  he  was  personally  there  at  any 
time  after  converting  said  proceeds.  Presumably,  she  would  not  have 
had  any  action  of  any  kind,  either  in  rem  or  in  personam,  against  him 
in  any  one  of  the  other  states;  for  it  is  well  settled  that  an  adminis- 
trator of  one  state  cannot,  by  virtue  of  his  appointment,  or  by  virtue 
of  the  laws  of  such  state,  have  any  power  or  authority  as  an  admin- 
istrator in  any  other  state.  State  laws  have  no  extraterritorial  force. 
In  states  where  a  foreign  administrator  is  allowed  to  sue  or  be  sued, 
it  is  by  virtue  of  the  laws  of  the  state  where  the  suit  is  brought,  and 
not  by  virtue  of  the  laws  of  the  state  where  the  foreign  administrator 
is  appointed.  During  the  time  that  America  Bavenseraft  was  admin- 
istratrix, she  could  not  have  sued  in  Kansas,  and,  presumptively,  she 
could  not  have  sued  in  either  Kentucky  or  Iowa ;  and  from  October 
5,  ld58,  when  her  letters  of  administration  were  revoked,  up  to  March 
22,  1867,  when  Nash  was  appointed  administrator,  there  was  no  ad- 
ministrator or  administiatrix  to  sue  anywhere.  When  Nash  was  ap- 
pointed administrator,  he  could  have  sued  in  Ohio,  if  he  could  have 
found  either  Pratt  or  any  of  his  property  there;  but  it  does  not  seem 
that  either  Pratt  or  any  of  his  property  was  ever  in  Ohio  after  Nash's 
appointment,  in  1867;  nor  could  Nash  have  sued  in  either  Kentucky, 
Iowa,  or  Kansas,  up  to  October  31, 1868.  But  at  that  time  an  act  of 
the  legislature  of  Kansas  took  effect,  permitting  foreign  executors  and 
administrators  to  sue  and  be  sued  in  Kansas.  Gen.  St.  472,  §  203. 
Since  that  time,  we  suppose  that  Nash,  the  administrator,  might  have 
sued  Pratt  in  Kansas  for  the  interest  of  the  estate  in  said  proceeds, 

but  he  utterly  failed  and  refused  to  do  so ;  and,  viewing  the 
*26      question  from  a  ^Kansas  standpoint,  he  was  under  no  legal 

obligation  to  do  so,  whatever  may  have  been  his  ndoral  duty 
in  that  respect,  and  whatever  might  be  his  legal  duty  viewed  from  an 
Ohio  standpoint. 

No  foreign  state  can  impose  legal  obligations  or  legal  duties  upon 
administrators  that  will  authorize  them  to  interfere  or  intermeddle 
in  the  affairs  of  other  states.  The  power  of  a  state  terminates  with 
its  boundaries,  and  its  laws  can  have  no  extraterritorial  force.  Laws 
enacted  for  other  jurisdictions  are  in  reality  no  laws.  They  are  it^tni 
viresy  illegal,  and  void.  Ohio  could,  of  course,  enact  laws  to  permit 
Pratt  to  sue  in  Kansas,  and  might,  perhaps,  with  reference  solely  ta 
her  own  boundaries,  impose  a  legal  duty  upon  him  to  do  so;  for  she 
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could  enact  that  he  shoald  do  bo,  and  then  enact  laws  to  fine  him, 
imprison  bim»  make  him  liable  for  all  damages,  revoke  bis  letters  of 
administration,  etc.,  if  he  did  not  do  so;  bat  still  with  her  own  bound- 
aries  such  legal  duty  wonld  terminate.  It  could  not  reach  Kansas. 
In  Kansas  no  legal  daty  can  be  recognized  except  such  as  is  imposed  by 
her  own  laws.  And  even  Kansas  could  not  of  herself  impose  a  legal 
duty  upon  a  foreign  administrator  who  has  never  surrendered  him- 
self to  her  jurisdiction.  No  process  from  her  courts  could  reach  him, 
and  no  power  could  be  found  within  her  borders  to  compel  him  to 
sue,  or  to  compel  him  to  perform  any  other  act.  Now,  we  suppose 
that  it  will  not  be  claimed  that  a  legal  duty  could  be  imposed  where 
no  power  exists  to  enforce  such  duty.  The  legal  power  to  enforce  a 
legal  duty  and  the  duty  itself  must  be  coextensive;  and  where  there 
is  no  power  to  enforce  the  duty  there  is  no  duty  in  law.  The  laws  of 
Kansas  merely  give  permission  for  foreign  administrators  to  sue. 
They  do  not  attempt  to  enforce  or  provide  for  enforcing  suits  by  a  for- 
eign administrator.  Under  the  laws  of  Kansas,  a  foreign  adminis- 
trator may  sue  or  not  sue  in  Kansas,  just  as  he  chooses.  And  if 
he  does  not  choose  to  sue  as  in  this  case,  and  if  the  suit  can  be 
brought  only  in  Kansas  as  in  this  case,  the  defendant  and  his  property 
all  being  in  Kansas,  then  must  justice  fail?  or  may  the  heirs 
*27  and  distributees,  the  real  parties  in  interest, — the  parties  *ben- 
eficially  interested, — commence  an  action  for  themselves  ?  It 
is  a  favorite  maxim  in  jurisprudence  that  for  every  legal  wrong  there 
is  a  remedy ;  and,  if  the  common  law  does  not  famish  the  remedy, 
equity  will.  Now  here  is  a  legal  wrong.  The  defendant  Pratt  has 
wrongfully  used  $6,696.98,  which  belonged  to  the  plaintiffs,  and  not 
to  him.  He  resides  in  Kansas,  and  his  property  is  in  Kansas,  and 
no  remedy  for  the  wrong  exists  against  him  anywhere  else.  The 
plaintiffs  have  no  remedy  in  Kansas  or  elsewhere  to  compel  the  ad- 
ministrator or  any  other  person  to  sue  for  them.  Therefore,  may 
they  not  commence  the  action  for  themselves  ?  May  they  not  sue 
directly  and  in  their  own  names  for  the  enforcement  of  their  legal 
rights,  and  not  wait  for  an  unwilling  administrator  to  sue  for  them  ? 
Of  course,  while  they  were  minors,  they  would  have  bad  to  sue  by 
their  next  friend;  bat  in  that  case  they  could  have  selected  their  next 
friend.  And  now>  as  they  have  arrived  at  their  majority,  they  may 
sue  for  themselves. 

We  do  not  think  that  the  statute  of  limitations  bars  the  plaintiffs' 
action.  They  arrived  at  their  majority  and  became  acquainted  with 
their  rights  within  less  than  one  year  prior  to  the  commencement  of 
this  action.  Thei&  minority  alone  is  snffieient  to  take  the  case  out  of 
the  operation  of  the  statute.  Of  course  the  statute  governing  in  this 
ease  is  our  Kansas  statute. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings. 

(AU  the  justices  concurring.) 
V.22K— is 
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Januaif  Tenn,  1879. 

1.  Judicial  Sales :  Levy:  Sxeoution.  Wltere  an  execution  debtor  bu  both 
[leraonal  and  renl  property  subject  to  execution,  but  not  gufflcient  per- 
sonal propert;^  to  satisfy  the  execution,  and  the  p^vonal  ptopertj  la  Bnt 
levied  upon,  and  then  the  real  estate,  and  the  personal  property  la  then 
advei'tised  and  sold,  and  afterwards  the  real  estate  ts  advertised  and  sold, 
and  all  this  Is  done  under  one  and  the  same  execution,  Juld,  that  the 
sale  of  the  real  estate  is  not  vojd  merely  because  the  levy  thereon  was 
made  before  the  personal  property  was  either  advertised  or  sold. 

3.  1  Appraisement.     And  in  such  a  case,  where  the  personiil  property 

is  levied  upon,  advertised,  and  sold  by  the  under-sheriff)  and  the  real  es- 
tate la  levied  upon,  procured  to  be  appraised,  and  ia  advertlaed  and  sold 
by  tlie  sheriff  himself,  the  under-sherifC  acting  aa  one  of  the  appraisers, 
hUd,  that  the  sale  of  the  real  estate  ia  not  void  merely  because  the  under- 
sberifF  acted  as  one  of  the  appraisers. 

8.  Supreme  Court:  Questions  Considered.  It  is  a  rule  of  the  supreme 
court,  generallv  followed,  not  to  decide  any  question  not  raised  by  brieb 
of  counsel.     [Hargrove  v.  Woolf.  34  Kan.  107;  S.  C.  8  Pao.  Rep.  192.] 

Error  from  Marion  diotrint  court. 

February  16,  1878,  at  the  instanoe  of  Buck  &  Co.",  an  execution 
was  issued  out  of  the  district  eourt  of  Marion  county,  on  a  judgment 
against  plaintifiF  in  error  and  one  T.  W,  Reed.  The  writ  was  deliv- 
ered to  T.  J.  Smith,  nnder-sberifiF  of  eaid  county,  and  was  by  him  on 
the  above  date  levied  upon  oertain  personal  property  of  the  plaintiff 
in  error.  On  March  27, 187**,  the  property  so  levied  upon  was  by  eaid 
nnder-sberiS  advertised  for  sale,  and  sold  on  April  10, 1878.  In  tbe 
mean  time,  on  the  twelfth  day  of  March,  1878,  before  the  said  under- 
aheriff  had  advertised  the  personal  property  for  sale  as  above  stated, 
it  seems  from  the  retnm  on  the  execution  that  the  writ  was  by  the 
under-sheriff  delivered  to  Samael  W.  Howe,  the  sheriff  of  said  county, 
who  on  said  twelfth  of  March,  "for  want  of  goods  and  chattels  snffi- 
oient  to  satisfy  the  exeoution,"  levied  upon  oertain  real  estate  de- 
scribed in  the  sheriff's  return,  and  on  the  same  day  said  Howe 
*29  proceeded  to  appraise  said  real  'estate,  and  selected  as  one  of 
the  appraisers  the  said  T.  J.  Smith,  who,  it  is  admitted,  was 
the  same  Smith  to  whom  the  writ  was  first  delivered,  and  who  had 
levied  the  same  upon  the  personal  property  of  SoUenger  on  the  six- 
teenth of  February  preceding.  The  retntn  also  shows  thai  Smith 
was  sworn,  and  with  two  others,  also  selected  by  said  Howe,  appraised 
said  real  estate  so  levied  upon  by  said  Howe.  A  copy  of  the  appraise* 
ment  so  made  was  then  filed  with  the  clerk  of  the  district  court,  and 
on  March  15th  a  notice  of  sale  was  published  in  the  newspaper.  Then, 
on  the  twenty  •seventh  of  March,  Smith  advertised  the  personal  prop- 
erty which  he  bad  before  levied  upon  for  sale;  and  the  execution,  it 
seems,  must  then  have  been  returned  to  him  by  Howe,  and  he  (Smith) 
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2.  The  mere  fact  that  one  of  the  appraisers  of  the  real  estate  was 
the  ander-sberiffy  we  do  not  think  vitiates  the  sale.  Of  conrse,  such 
practice  is  not  to  be  commended;  but  npon  what  principle  it  would 
vitiate  the  sale  where  no  wrong  occnrred  we  cannot  oonject- 
*81  nre.  With  reference  to  the  real  ^estate,  the  nnder-sheriff  had 
nothing  to  do  as  under-sheriff.  He  had  no  connection  with 
the  real  estate  except  as  appraiser.  In  law»  whatever  an  onder-shenS 
or  other  deputy  of  the  sheriff  does  in  his  official  capacity  as  nnder- 
sheriff  or  deputy,  the  sheriff  himself  does.  But  the  converse  of  this 
proposition  is  not  true.  An  under-sheriff  or  deputy  does  not  do  what- 
ever the  sheriff  as  sheriff  does.  Of  course,  a  sheriff  coald  not  be  an 
appaiser  for  himself  of  real  estate  levied  upon  and  sold  by  himselfy 
nor  could  he  be  such  appraiser  for  one  of  his  deputies;  for  in  so  do- 
ing he  would  equally  in  law  be  an  appraiser  for  himself.  But  thero 
is  no  reason  in  law  why  a  deputy  might  not  be  an  appraiser  for  the 
sheriff.  In  Maine  it  has  been  held  that,  "in  a  levy  of  real  estate  in 
which  the  levying  officer  was  a  deputy  sheriff,  one  who  is  also  a  dep- 
uty of  the  same  sheriff,  is  not  on  that  account  incompetent  to  act  as 
an  appraiser."     Grover  v.  Howard,  31  Me.  546. 

8.  Counsel  for  plaintiff  in  error,  in  his  oral  argument,  raised  the 
question  that  the  sheriff's  return  did  not  show  that  all  the  personal 
property  of  the  judgment  debtors  had  been  levied  upon  before  said  real 
estate  was  levied  upon.  Under  some  circumstances  such  a  retain 
might  not  be  sufficient;  but,  under  the  circumstances  of  this  case,  we 
think  it  is.  But  it  is  a  rule  of  the  supreme  court,  generally  followed, 
not  to  decide  any  question  not  raised  by  the  briefs  of  counsel,  and  we 
shall  dispose  of  this  question  under  this  rule. 

The  judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 


*S3  *E.  P.  Bancboft  r.  Attbo  and  another, 

January  Term,  1879. 

1.  Bill  of  Fartioulars :  Aooount.    A  bill  of  particulars  in  a  Justice's  eoait, 

in  the  form  of  a  running  book-account,  is  sufficient,  although  the  figures 
intended  to  represent  dollars  and  cents  may  not  be  designated  in  express 
terms,  but  only  by  implication  as  d<^lars  and  cents. 

2.  Pleading:  Prayer.    The  prayer  for  relief  does  not  constitute  any  part  of 

the  statement  of  the  cause  of  action. 

Error  from  Lyon  district  court. 
The  case  is  stated  in  the  opinion. 
Sterry  dt  Sedgwiekf  for  plaintiff  in  error. 
Cunningham  tt  MeCarty,  for  defendants  in  error. 
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Valentine,  J.  This  was  an  action  bronght  by  Aiyeo  &  Herman 
against  E.  P.  Bancroft  for  a  balance  dne  on  an  account  for  meat. 
The  action  was  commenced  before  a  justice  of  the  peace,  where  jndg* 
ment  was  rendered  in  favor  of  the  plaintiffs  and  against  the  defend^ 
ant  for  the  amount  daimeda  The  defendant  then  took  the  case  to 
the  district  court  on  petition  in  error,  where  the  judgment  of  the  justice 
was  affirmed.  Tbe  defendant,  plaintiff  in  error,  then  brought  the 
the  case  to  this  court  on  petition  in  error.  The  defendant,  plaintiff 
in  error,  now  claims,  and  claimed  in  the  courts  below,  that  the  plain- 
tiffs' bill  of  particulars  filed  in  the  justice's  court  was  and  is  insuffi- 
cient, on  the  alleged  grounds  that  in  it  ''there  was  not  one  single  fact 
stated ;  neither  was  there  any  conclusion  of  law  stated/*  The  bill 
of  particulars  is  in  form  as  follows : 

♦33        *Mr.  E.  P.  Bancroft  to  Atyeo  <6  Herman^ 

1875.  Dr. 

Oct.  11 — 4  lbs.  pork,  •  •  -  •  •  •  -SO 

••—9    ••    steak,   -••--•  -  72 

12->d   «*    steak,  6  pork,        ••••••      72 

«•— ^   M       ••     4|su6fc,  ...  -  -  •  89 

IS-^  lbs.  roastt  1. 

— tongue,    --•--•••96 
«  _10  lbs.  steak,  -  •..•••  go 

14 — meat,       --•••--.      88 

8|  lbs.  beef,  70, 8  saus.,  37,     ••  -  •  •  -107 

Here  follow  two  or  three  hundred  more  items,  all  being  charges 
for  meat,  of  various  kinds  and  in  various  amounts,  and  running  from 
October  14,  1875,  up  to  April  18, 1876.  The  account  is  then  footed 
up  as  follows : 


Bal.  due. 


156  77 
89  48 

67  24 


On  the  back  of  the  account,  ten  different  credits  are  given,  as 

follows : 

1875. 

Oct.  18—Oredit  by  cash,    •  •  •  •  •         «  •148 

27—    ••••••-  •  •  •  •  .  -600 

The  credits  continue,  ten  in  number*  up  to  April  6, 1876,  and  foot 
up  as  follows : 


89  43 

Wh;f  this  is  not  a  good  bill  of  particulars  oounsel  for  plaintiff  in 
error  do  not  inform  us  in  their  brief,  except  in  such  general  terms  as 
we  have  already  quoted.  One  of  the  special  reasons,  however,  as 
given  in  their  oral  argument,  is  that  there  is  nothing  in  the  bill  of 
particulars  to  designate  what  the  figures  therein  contained  mean. 
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Thk  is  purely  technical;  for,  however  detective  the  bill  of  partienlan 
vo^j  be  supposed  to  be,  still,  no  person  can  misunderstand  its  im- 
port. But  we  do  not  think  that  the  claim  of  counsel  is  strictly  cor- 
rect. The  action  was  commenced  on  September  28,  1877.  The 
docket  of  the  justice  shows  thai  the  plaintiffs  on  that  day  "filed  their 
bill  of  particulars  herein,  claiming  judgment  for  $67.24,  for  meat." 
A  summons  was  then  issued,  and  served  on  the  same  day  by 
*d4  delivering  to  the  defend^ant,  plaintiff  in  error,  a  copy  thereof, 
with  the  indorsements  thereon.  This  summons  informed  the 
defendant  that  the  action  was  brought  "on  an  account  for  meat;" 
and  the  amount  claimed  by  the  plaintiffs,  to-wit,  $67.24,  was  indorsed 
on  the  summons.  But  the  bill  of  particulars^  we  think,  explains  it- 
self. It  means  that  "Mr.  E.  P.  Bancroft"  is  indebted — debtor,  "Dr." 
— "to  Atyeo  &  Herman"  for  various  items  of  meat,  (giving  the  items 
in  detail;)  total,  $156.77;  less  "credits  by  cash,"  (to  be  deducted,) 
$89.43;  leaving  a  balance  due — "Bal.  due" — of  $67.24,  for  which 
amount  the  plaintiffs  sue.  Everybody  is  familiar  with  the  form  of  a 
running  book-account,  and  knows  what  it  means,  and  courts  ought  to 
know  what  everybody  else  knows.  "Dr., "  in  such  an  account,  means 
"debtor,"  and  means  indebted  for  something  in  money.  The  perpen- 
dicular lines  on  the  right  are  used  to  divide  the  dollars  from  the  cents. 
"Cash"  can  only  be  deducted  from  cash;  and  "Bal.  due"  means  bal* 
ance  due  in  "ca«A"— or  in  money.  For  the  decision  of  a  similar 
question,  see  Hunt  v.  Smith,  9  Ean.  *138,  *151,  et  seq.  We  think 
the  bill  of  particulars  is  sufficient.  The  prayer  for  relief  in  a  plead- 
ing does  not  of  course  constitute  any  part  of  the  statement  of  the 
cause  of  action ;  but  sometimes  it  may  help  to  explain  it.  Atyeo  & 
Herman  may  recover  as  partners,  or  as  joint  promisees,  or  as  joint 
owners  of  the  account, — the  evidence  showed  that  ihey  were  all  three. 
It  must  be  remembered  that  the  same  strictness  with  regard  to  plead- 
ings is  not  required  in  a  justice's  court  as  is  required  in  the  higher 
courts. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


9 

*SS     *AnoLPHU8  H.  Green  v.  Emily  J.  Houston  and  others. 

January  Term,  1879. 

Moirtgage:  Pre-emption!  Poreolosnre:  EstoppeL    Apre-emjitorGf  bud 

in  the  Osage  Indian  trust  and  diminished  reserve  borrowed  $220  to 
enter  his  claim.  On  January  6,  1874,  he  executed  his  note  therefor,  and 
at  the  same  time  executed  a  mortgage  on  the  land  to  secure  the  note. 
After  entering  the  tract  of  land,  he  conveyed  it  to  M.,  subject  to  the 
mortgage.    This  deed  was  duly  recorded;  M.  agreed  to  pay  the  mortgage 
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debfc  as  part  of  the  purchase  price;  then  M.  oonTeyed  to  G.,  coyenanting 
the  premises  were  free  and  clear  of  all  incumbrances,  except  as  shown  by 
the  records  of  Cowley  county,  and  G.  assumed  and  agreed  with  M.to  pay 
the  mortgage  as  part  payment  of  the  land.  Held,  in  an  action  to  fore- 
close the  mortgage  by  the  mortgagee,  that  G.  was  estopped  from  shoMng 
that  the  mortgage  was  Yoid  under  the  pre-emption  laws  of  congress.^ 

Error  from  Cowley  district  court. 

Action  brouf^ht  by  Emily  J.  Houston  against  Green  and  two  other 
defendants  to  foreolose  a  certain  mortgage.  Trial  at  December  term» 
1877,  of  the  district  court,  and  judgment  for  plaintiff.  Green  brings 
the  oase  here. 

Hackney  d  McDonald^  for  plaintiff  in  error. 

J.  E.  Allen,  for  defendants  in  error. 

HoBTON,  G.  J.  On  the  sixth  day  of  January,  1874,  W.  M.  Allison 
was  a  qualified  pre-emptor,  residing  upon  and  claiming  a  preemption 
right  in  a  certain  quarter  section  of  the  Osage  Indian  lands  in  Cowley 
county.  For  the  purpose  of  entering  this  tract,  he  borrowed  from  the 
defendant  in  error,  Emily  J.  Houston,  the  sum  of  two  hundred  and 
twenty  dollars,  for  which  he  executed  to  her  hie  note,  due  and  pay- 
able one  year  from  that  date,  and,  to  secure  its  payment,  executed 
to  her  a  mortgage  on  the  land.  Some  time  afterwards,  Allison 
entered  the  land,  and  on  January  28,  1875,  conveyed  it  to  one 
Sallie  E.  McDonald  by  warranty  deed  in  usual  form,  subject,  how- 
ever, to  the  mortgage,  which  deed  was  duly  recorded  March 
*36  22,  1875.  The  consideration  of  the  deed  was  *the  payment 
of  said  mortgage  debt,  and  sufficient  money  in  addition  to  make 
$500.  On  May  28, 1876,  Mrs.  McDonald  and  her  husband  conveyed 
the  land  to  plaintiff  in  error  by  warranty  deed  in  usual  form,  cove- 
nanting that  the  "said  premises  were  free  and  clear  of  all  incumbrances 
whatsoever,  except  as  shown  by  the  records  of  Cowley  county.**  As 
part  of  the  purchase  money,  Green  assumed  and  agreed  with  Mrs. 
McDonald  to  pay  said  mortgage  debt.  On  October  18, 1877,  the  de- 
fendant in  error  commenced  her  action  against  Allison  on  the  note 
and  for  the  foreclosure  of  the  mortgage,  making  Green  a  party  de- 
fendant. Allison  made  default,  and  Green  defended  on  the  ground 
that  the  mortgage  was  void  ab  initio,  and  he  alleges  that  the  oase  of 
Brewster  v.  Madden,  15  Ean.  *249,  is  exactly  in  point. 

It  is  unnecessary  to  discuss  the  question  whether  the  mortgage 
between  Allison  and  Houston  was  originally  invalid.  The  note  ex- 
ecuted by  Allison  was  certainly  binding.  When  he  conveyed  the  land 
to  Mrs.  McDonald  on  her  agreement  to  pay  the  mortgage  debt,  and 
inserted  in  the  deed  that  she  should  take  the  land  subject  to  the  rnort^ 

^But  where  the  deed  merely  contains  a  recital  of  a  certain  incumbrance,  and 
the.  land  is  not  conveyed  subject  thereto,  the  grantee  is  not  estopped,  as  against 
a  party  claiming  under  the  incumbrance,  from  denying  Its  validly.  Calkins  v. 
Copley,  (Minn.)  13  N.  W.  Rep.  904. 
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gage  debt,  and  thns  protected  himself  from  the  payment  of  the  note, 
it  was  an  agreement  which  Allison  and  Mrs.  McDonald  had  the  right 
to  make.  The  land  then  became  subject  to  the  payment  of  the  claim; 
and  this  obligation  of  Mrs.  McDonald  inured  to  the  benefit  of  the 
mortgagee,  who  had  the  right  in  equity  to  compel  such  purchaser  to 
respond  directly  to  her.  As  Green  took  his  conveyance  subject  to  the 
mortgage  debt  agreed  to  be  paid  by  McDonald,  and  assumed  this  debt, 
McDonald  and  Green  are  estopped  by  their  agreements  from  question- 
ing the  validity  of  the  mortgage  under  the  pre-emption  laws  of  con- 
gress. If  any  other  uile  were  adopted,  Allison  would  be  compelled 
to  pay  his  note;  and  the  parties  who  obtained  the  land  on  agreements 
to  liquidate  the  mortgage  debt,  and  thus  discharge  the  liability  of 
Allison,  would  be  relieved  from  the  payment  of  a  large  portion  of  the 
purchase  money,  and  exempt  from  a  great  part  of  the  obligations  they 

assumed.     This  would  be  inequitable,  and  also  contrary  to 
*87      the  understanding  *of  the  grantees  when  they  accepted  their 

conveyances.     Drury  v.  Tremont  Imp.  Co.,  13  Allen,  168. 
The  judgment  must  be  affirmed. 
(AU  the  justices  concurring.) 


HowB  Maorinb  Co.  V.  John  G.  Pbtbbsoh. 
January  Term,  1879. 

Action  of  replevin,  brought  by  the  Howe  Machine  Company  against 
Peterson,  for  the  recovery  of  one  sewing-machine,  valued  at  $40. 
Trial  at  the  March  term,  1 877,  of  the  district  court  of  Atchison  county, 
and  judgment  for  defendant.    The  plaintiff  brings  the  case  here. 

Wm.  S.  Oreenlee^  for  plaintiff  in  error. 

Everest  d  Wuggener,  for  defendant  in  error. 

Pbb  Gubiam.  This  case  is  dismissed,  upon  the  authority  of  Trans- 
portation Co.  V.  Palmer,  19  Ean.  471,  and  Laws  1877,  pp.  248,  244. 
See,  also.  Smith  v.  Moore,  21  Ean.  *161. 


From  this  findiog  and  order  of  tht  board  the  said  Hall  appealed 
to  the  distrioi  oonrt,  wbeie,  on  November  22, 1877,  a  second  hearing 
and  trial  was  had.  At  this  trial,  and  npoD  the  evidenoe  intiodaced, 
the  court  made  the  following  finding,  to-wit : 

"That  the  said  defendant,  George  A.  Hall,  bad  on  deposit  in  the  Euieka 
Bank,  on  Mitrcb  1.  1876,  the  sum  of  two  thousand  (92,000)  dollars;  that  said 
deposit  was  a  time  deposit  made  for  a  period  of  one  year;  that  said  defendant 
refused  to  list  said  time  deposit  as  of  March  1,  1876 ;  tliat  said  Eureka  Bank 
is  a  private  bank." 

And  thereupon  the  conrt  rendered  the  followiag  jndgmeni,  to-wit: 
"And  now  comes  the  aaid  plHintiCC,  by  H.  G.  Rizer,  oounty  attorney,  and 
W.  C.  Huffman,  and  aaid  defendant,  bj  Z.  Harlan,  his  attorney,  and  a  jury 
being  waived",  and  the  aI>ove-named  cause  being  submitted'  to  the  court,  and 
the  said  court  having  heard  the  evidence  and  argument  of  counsel,  and  dulj 
considered  the  same,  the  order  and  finding  of  the  said  board  of  county  com- 
missioners le  hereby  confirmed  by  the  aaid  court,  and  judgment  is  hereby  ren- 
dered In  favor  of  said  plaintiff  and  against  the  said  defendant  for  the  sum  of 
ninety-one  and  75-100  doliai-s,  and  costs,  herein  taxed  at  $ ." 

Upon  the  foregoing  faots  the  following  questions  are  raised :  (1) 
Wbb  said  f 3,000  time  depoeit  taxable  to  said  Hall?  (S)  Had  the 
count;  commissioners  the  power  to  order  that  all  the  oosts  which 
accrued  in  the  proceedings  before  them  should  be  placed  on  the  tai- 
roll  for  collection  against  Hall?  (8)  Had  the  district  court  the  power 
to  render  a  personal  judgment  against  Hall  for  said  $91.75?  We 
must  answer  the  first  of  these  questions  is  the  affirmative,  and  the 
other  two  in  the  negative. 

1.  In  Kansas  all  property  is  taxable,  except  snob  as  is  ei- 
•40  •preasly  exempted  from  taxation,  (Laws  1876,  p.  63,  §  1 ;)  and 
the  property  in  this  case  (said  time  deposit)  is  not  exempted 
from  taxation  either  expressly  or  by  implication.  The  property  in  this 
case  may  properly  be  termed  a  credit.  It  would  be  so  termed  without 
the  aid  of  any  statute,  but  the  statutes  of  this  state  also  so  term  it, 
(Laws  1876,  p.  54,  g  2 ;)  and  as  a  credit  it  may  be  taxed,  and  tsied 
to  Hall,  the  owner  and  creditor,  (Laws  1876,  pp.  56,  58,  §g  4,  10.) 
Credits  are  property,  and  as  such  may  be  taxed.  The  county  com- 
missioners, therefore,  did  not  err  in  ordering  that  the  amoantofsaid 
time  deposit  should  be  placed  upon  the  tax-roll,  and  that  taxes  should 
be  collected  thereon;  and  the  district  conrt  did  not  err  in  confirming 
aaid  order  of  the  county  oommisBionerB. 

2.  But  we  think  the  oounty  commissionen  did  err  in  ordering  that 
the  costs  of  the  proceedings  had  before  them  should  also  be  placed 
upon  the  tax-roll;  and  the  district  court  erred  in  confirming  snob  or- 
der. There  is  no  statute  and  no  common  law  authorizing  costs  to 
be  collected  in  any  such  manner. 

8.  We  alao  think  that  the  distriot  court  erred  in  rendering  said 
judgment  for  $91.76.  Bssides  this  judgment,  and  the  judgment  or- 
dering the  property  to  be  placed  on  the  tax-roll  and  taxed,  the  court 
also  rendered  a  judgment  for  costs.     Now,  we  think  that  the  judg- 
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omot  must  besubmitted  to  the  jurj  as  a  question  of  fact.  Thelnfeiences 
to  be  drawn  from  such  numerous  and  cumbrous  details  are  inferences  of 
of  fact,  and  not  inferences  of  law.^ 

i.  Ck>ntribiitory  Ifegligenoe:  Speoial  Findings.    Where  the  action  is 

founded  upon  the  alleged  negligence  of  the  defendant,  and  some  of  the 

evidence  introduced  on  the  trial  tends  to  show  that  the  plaintifT  was  guilty 

of  contributory  negligence,  and  the  defendant,  in  accordance  with  section 

286  of  the  Code,  (Laws  1874,  pp.  140,  141,)  requests  the  court  todi- 

*42      rect  the  *Jury  to  find  upon  the  particular  question  of  fact  whether  or 

not  the  plaintiff  was  guilty  of  oontribntory  negligence,  and  the  ooart 

refuses,  Tield  error.* 

Error  from  Atchison  district  court 
The  case  ia  stated  in  the  opinion. 

Everest  d  Waggener  and  D.  Martin,  for  plaintiff  in  error. 

The  defendant  in  the  court  below,  as  a  part  of  its  defense,  offered  to  prove 
'Hhat  it  always  had  been  its  custom  to  have  all  of  its  engines  carefully  exam- 

>  Negligence  is  a  fact  to  be  submitted  to  the  Jury,  Central  Branch  U.  P.  R.  Co. 
T.  Henign,  28  Kan.  850;  when  a  question  for  the  court  or  Jury,  see  AtdtiiBon,  T.  & 
8.  F.  R.  Co.  V.  Smith,  28  Ean.  562,  and  cades  cited;  Missouri  Pac.  Ry.  Co.  t.  Ein- 
caid.  29  Kan.  656.  Bee,  also.  Union  Pac.  Ry.  Co.  v.  Rollins,  5  Kan.  99,  and  note; 
Moore  ▼.  Cass,  10  Kan.  220,  and  note. 

As  to  when  the  question  of  negligence  is  one  of  fact  for  thejury,  or  one  of  law 
for  the  court,  see  Williams  v.  Chicago.  M.  &  St.  P.  R.  Co.,  (Wis.)  24  N.  W.  Rep. 
422;  Lincoln  v.  Qillilan,  (Neb.)  24  N.  W.  Rep.  444,  and  note,  447;  Geveke  v.  Grand 
Rapids  &  I.  R.  Co.,  (Mich024  N.  W.  Rep.  675;  Learitt  v.  Chicago  &  N.  W.  R.  Co., 
(Wis.)  25  N.  W.  Rep.  4;  Whitsett  ▼.  Chicago,  R.  I.  A  P.  R.  Co..  (Iowa.)  85  N.  W. 
Rep.  104;  Rhoades  v.  Chicago  &  G.  T.  R  Co.,  (Mich025  N.  W.  Rep.  182;  Carver  v. 
Detroit  &  S.  P.  R.  Co.,  Id.  iS;  Crosby  ▼.  Detroit,  G.  H.  &  M.  R.  Co.,  Id.  468;  Beems 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  (Iowa,)  25  N.  W.  Rep.  693;  Johnson  v.  Missouri 
Pac.  R.  Co..  (Neb;)  26  N.  W.  Rep.  847;  Sheldon  v.  Flint  &  P.  M.  R.  Co.,  (Mich.) 
26  N.  W.  Rep.  607;  Mynning  v.  Detroit,  L.  ^  N.  R.  Co.,  Id.  514;  Robel  t.  Chi- 
cago, M.  &.  Bt  P.  R.  Co.,  (Minn.)  27  N.  W.  Rep.  805;  Crabell  y.  WapeUo  Coal  Co.. 
(Iowa,)  28  N.  W.  Rep.  66;  Laughlin  v.  Street  Ry.,  (Mich.)  28  N.  W.  Rep.  878;  Barbo 
V.  Bassett,  (Minn.)  29  N.  W.  Sep.  198;  Boss  v.  Providence  &  W.  R.  Co.,  (R.  I.)  1 
Atl.  Rep.  9,  and  note,  15;  Pennsylvania  R.  Co.  v.  Horst,  (Pa.)  1  Atl.  Rep.  217; 
Somerset  &  C.  R.  Co.  v.  Galbraith,  Id.  871;  Beattie  v.  Citizens'  Pass.  R  Cfo..  Id. 
574;  Clutzbeber  ▼.  Union  Pass.  R.  Co..  Id.  597;  McClafferty  v.  Fisher.  (Pa.)  2 
Atl.  Rep.  60;  People's  P.  Ry.  Co.  v.  Landerbach,  (Pa.)  8  Atl.  Rep.  672;  SchUling 
V.  Abemethy,  Id.  792;  Philadelphia.  W.  A  B.  R.  Co.  v.  Layer,  id.  874;  Berry  v. 
Pennsylvania  R.  Co..  (N.  J.)  4  Atl.  Rep.  808;  Nolan  v.  New  York  &  N.  H.  R.  Co.. 
(Conn.)  4  Atl.  Rep.  106;  Orange  &  N.  H.  Co.  v.  Ward,  (N.  J.)  4  Atl.  Rep.  881;  Bal- 
timore &  O.  R.  Co.  V.  Mali,  (Md.)  5  Atl.  Rep.  87;  Baltimore  &  O.  R.  Co.  v.  Kean, 
Id.  825;  Baltimore  &  O.  R.  Co.  v.  Owings,  (Md.)  5  Atl.  Rep.  829;  Baltimore  E.  Co. 
V.  Neal,  Id.  888;  Myers  v.  Indianapolis  &  St.  L.  R.  Co.,  (111.)  1  N.  E.  Rep.  899,  and 
note;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  O'Connor,  (Ul.)d  N.  E.  Rep.  501;  Dixon  v. 
Brooklyr  City  &  N.  R  Co.,  (N.  Y.)  8  N.  E.  Rep.  65;  Kenny  v.  City  of  Cohoes,  H. 
189;  Conner  v.  Citizens'  St.  Ry.  Co..  (Ind.)4  N.  E.  Rep.  441;  Mattey  v.  Whittier 
Mach.  Co.,  (Mass.)  4  N.  E.  Rep.  575;  Somer  v.  Boston  &  A  R.  Co.,  (Mass.) 6  N.  £. 
Rep.  84;  Collins  v.  South  Boston  H.  R.  Co.,  (Mass.)  7  N.  E.  Rep.  856;  Chicago  & 
E.  1.  R.  Co.  V.  Hedges,  (Ind.)  7  N.  E.  Rep.  801;  Kansas  Pac.  K,  Co.  v.  Peavey, 
(Kan.)  8  Pac.  Rep.  780;  McDermott  v.  San  Francisco  &  N.  P.  R  Oo.,(Oal.)8Pac. 
Rep.  519;  Williams  v.  Southern  Pac.  R  Co.,  (Cal.)  9  Pac.  Rep.  152;  Bant  v.  Sieira 
B.  G.  M.  Co.,  24  Fed.  Rep.  847,  and  note,  850;  Rahn  y.  ShigerManuf  g  Co.,  26 Fed. 
Rep.  912. 

*  See  Johnson  v.  Husband,  port,  *277.   As  to  contributory  negligence,  see  note  to 
Kansas  Pac.  Ry.  Co.  v.  Pointer*  14  Kan.  ^W, 


Ifgence  to  the  raflvray  compan^r,  aa  HgHioat  the  plaintiff;  for,  by  no  ponible 
contingency,  could  the  escape  of  Are  in  such  a  case  injure  the  plaintiff.' 
"Henceitwill  be  seen  that,  if  the  defendant  was  negligent  at  all  aa  agaloit 
tlie  plaintiff,  it  was  about  ae  much  becaase  of  the  acte  und  omissions  of  ttte 
plaintiff  as,  because  of  the  acts  and  omissions  of  the  defendant.  If  the  defend- 
ant was  negligent  at  all  as  against  the  plaintiff,  it  was  really  as  mucb  became 
said  hay  was  stacked  in  a  dangerous  place,  and  ijecanse  dry  grass  was  allowed 
U>  intervene  all  the  way  from  the  stack  to  the  railway  track,  as  because  said 
are  was  permitted  to  eecape. "  This  Instruction  was  calculated  to  mislead  the 
jury,  and  was  prejudicial  to  the  railroad  company. 

The  court  erred  in  refusing  to  submit  to  the  jury,  at  the  request  of  defend- 
Mit,  finding  of  fact  Ho,  7.  If  there  was  any  evidence  tending  to  show  that 
plaintiff  was  guilty  of  contributoi;  negligence,  then  the  court  below  ened  in 
refusing  to  submit  this  question  to  the  jury.  The  evidence  tending  to  show 
contributory  negligence  on  the  part  of  the  plaintiff,  is  sutatantiallyas  follows: 

The  plaintiff  stacked  this  bay  within  about  three-fourths  of  a  mile  of 
*46      the  railroad  track,  on  *anopen  prairie  which  extended  all  thewsyfr<nn 

the  haystack  to  the  railroad,  and  which  was  covered  with  dry  grau. 
FlaintiU  did  nothing  to  protect  the  hay  from  fire.  He  knew  there  was  oom- 
bustible  grass  and  other  dry  material  between  the  railroad  track  and  these 
stacks,  and  that  he  did  not  plow  around  these  stacks  to  protect  them  from  fire. 
We  contend,  therefore,  that  this  question  should  have  been  submitted  to  the 
jury.  Therewasevldence.wlthontobjactionon  the  part  of  the  plaintiff,  tend- 
ing to  prove  that  the  "hay  was  stacked  on  open  prairie,  on  premises  ne&r  the 
railroad,  and  there  was  dry  grass  all  around  said  hay,  and  dry  grass  interven- 
ing between  said  stacks  and  the  railroad  track  at  the  time  of  the  burning." 
And  for  tbesame  reason  theconrt erred  in  refusing  to  lubmltqantionsof  fact 
Nob.  8,  9,  10,  11,  and  12. 

The  court  below,  all  through  the  trial  of  this  case,  persistently  refused  to 
Bubmlt  the  queetlon  of  contributory  negligence  to  the  jury.  The  court  in- 
variably refused  the  instructions  on  the  question  of  contributory  n^llgence, 
so  far  as  concerned  the  failure  of  the  plaintiff  to  protect  this  bay  from  fire,  and 
would  in  no  manner  submit  special  questions  of  fact  to  the  jury,  which,  if  tnilj 
answeredbythe  jury,  would  have  given  the  defendant  the  benefit  of  plaiDtifTs 
imprudence  in  stacking  his  hay  In  a  dangerous  and  unsafe  place,  and  leavlaR 
it  so  exposed  that  It  was  likely  to  be  destroyed  at  any  time  by  sparks  accident- 
ally escaping  from  the  engines  on  defendant's  road,  and  what,  under  many  cl^' 
cumstances,  could  not  have  been  avoided  or  anticipated  by  defendant,  even 
by  the  exercise  of  extraordinary  care  and  diligence.  gi^»i«a«  Fgo.  U.  Co.  t. 
Brady,  supra. 

W.  S.  Greenlee,  C.  K.  Wellt,  and  J.  F.  Tvfti,  tor  defendant  in 
error. 

The  evidence  conclusively  showed  the  plaintiff's  right  to  recover.  We 
proved  ownership  of  the  hay  by  plaintiff,  and  Its  value, — both  without  ob- 
jection. We  proved  that  the  defendant's  engine  No.  3  set  out  the  Src^ 
*46  and  that  it  also  set  *out  two  or  more  fires  on  thesamed&y.  The  jury 
had  sufficient  evidence  to  sustain  each  and  every  finding  made  by  it. 

The  various  objections  to  testimony  cited  by  plaintiff  In  error  show  that 
there  whs  no  abuse  of  discretion  in  the  trial  court  in  permitting  tbetestimonj 
to  go  to  the  Jury;  and  an  examination  of  the  whole  testimony  will  show  that 
there  was  no  material  error  committed  In  admission  of  testimony.  There 
was  no  error  in  permitting  plaintiR  to  state  that  other  trains  did  or  did  not 
Bet  out  fires.  Atchison,  T.  A  U.  F.  B.  Co.  v.  Stanford,  12  Ean.  *354.  We 
submit  that  the  law  of  the  case  was  fully  and  fairly  stated  to  the  jury.  The 
Instructions,  as  a  whole,  were  as  favorable  to  the  defendant  as  it  oould  ask. 


We  do  not  beliere  bhat  the  court  is  bound  to  submit  to  tho  jury  every  special 
fjUBstion  written  out  by  the  party,  and  we  think  that  the  several  questions 
submitted  on  the  pnrt  of  the  plaintiff  and  defendant  presented  every  material 
question  to  the  jury.  Tlie  answers  are  intelligible,  and  should  not  have  been 
resubmitted.  The  evidence  did  not  show  any  contributory  negligence  on  the 
part  of  plaintiff.  He  had  a  right  to  presume  that  the  defendant  would  riot 
carelessly  manuge  its  engines,  and.  If  it  had  not  been  guilty  of  carelessness 
and  mismanagement,  the  injury  would  not  have  bapi^ned.  All  the  evidence 
shows  that  the  engine  was  "temporarily  mismanaged,"  as  found  by  the  jury. 
And  in  addition,  there  was  a  traveled,  well-beaten,  smooth  public  road  run- 
ning between  the  railroad  track  and  plaintifTs  stacks. 

Valsnitke,  J.  This  was  an  action  broaght  by  James  0.  Hotham 
against  the  Central  Branob  Union  Pacific  Railroad  Company  to  re. 
cover  damages  alleged  to  have  been  sustained  through  the  negligence 
of  the  railroad  company  in  permitting  sparks  to  escape  from  its  en* 
gines,  whereby  certain  bay  belonging  to  Hotham,  stacked  near  the 
railroad  track,  was  burned  and  destroyed.  Jadgment  was  rendered 
in  the  court  below  in  favor  of  Hotham  and  against  the  railroad 
*47  company  for  *f  180;  and  the  railroad  company  now  brings  the 
case  to  ibis  conrt  for  review. 

Every  question  of  any  importance  presented  in  this  case  has  already 
been  considered  by  this  conrt  in  other  cases,  and  hence  we  shall  be 
very  brief  in  the  diacussion  of  the  questions  now  presented.  We 
might  also  here  say  that  many  of  the  questiona  now  presented  are 
futile. 

As  a  preliminary  question,  the  defendant  in  error  Hotham  claims 
that  the  record  brought  to  this  oourt  shows  that  the  motion  for  a  new 
trial  made  in  the  conrt  below  was  not  filed  in  the  case  in  proper  time. 
The  record,  however,  does  not  show  any  such  thing;  but,  on  the  con< 
trary,  it  seems  to  show  that  the  jury  was  impaneled,  trial  had,  verdict 
and  judgment  rendered,  motion  for  a  new  trial  made,  illed,  argaed, 
and  overruled,  all  on  the  same  day. 

We  shall  group  the  numerous  questions  raised  in  this  case,  and 
consider  the  same,  under  four  heads ;  (1)  The  ownership  of  the  hay ; 
(3)  the  value  of  the  hay ;  (3)  negligence  on  the  part  of  the  defendant 
below,  plaintiS  in  error ;  and  (4)  contributory  negligence  on  the  pait  o( 
the  plaintiff  below,  defendant  in  error. 

1.  All  the  evidence  in  the  court  below  applicable  to  the  question 
of  the  ownership  of  the  hay  showed  that  the  bay  belonged  to  the  plain- 
tiff, Hotham,  and  the  court  below  erred  as  against  Hotham,  if  it  erred 
at  all,  with  reference  to  this  question,  in  submitting  the  question  of  the 
ownership  of  the  bay  as  a  doubtful  question  to  the  jury.  The  case 
of  Powers  v.  Clarkaon,  17  Ean.  218,  can  have  no  possible  application 
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think,  however,  that  the  error  was  rendered  immaterial  and  harm- 
less by  the  other  evidence  and  the  findings  of  the  jury.    The 
*48      other  evidence  ^showed  that  the  hay  was  worth  from  $3  to 
$3.50  per  ton;  and  the  jury  found  that  it  was  worth  |3.25 
per  ton. 

3.  The  evidence  showed  and  the  jury  found  that  the  engine  from 
which  the  sparks  escaped  which  caused  the  fire  was  a  first-class  en- 
gine, in  good  order  and  good  condition,  and  supplied  with  all  the  most 
approved  appliances  for  preventing  the  escape  of  sparks  or  fire.  The 
engineer  who  had  charge  of  the  engine  at  the  time  the  fire  was  pro- 
duced, was  also  a  careful,  competent,  and  trustworthy  engineer.  But 
the  jury  found  that  on  the  day  the  fire  was  caused,  the  engine  was 
mismanaged ;  and  although  the  evidence  is  seemingly  weak  to  support 
such  a  finding,  still  we  cannot  say  that  the  evidence  is  insufficient. 
The  finding  was  probably  correct.  The  hay  was  stacked  in  five  sep- 
arate stacks,  from  one-half  to  three-fourths  of  a  mile  distant  from 
and  north  of  the  railroad  track,  and  dry  grass  and  stubble  intervened 
all  the  way  from  the  railroad  track  to  the  stacks,  except  that  an  or- 
dinary public  road  existed  between  the  railroad  track  and  the  hay- 
stacks. The  weather  was  very  dry  at  the  time  the  fire  escaped,  and 
it  was  also  windy. 

The  question  whether  the  defendant  was  guilty  of  any  culpable 
negligence  was  fairly  submitted  to  the  jury»  at  least  so  far  as  the 
defendant's  rights  are  concerned.  If  any  error  was  committed  in 
this  respect,  the  error  was  against  the  plaintiff,  and  not  against  the 
defendant.  The  court  charged  the  jury  that  the  plaintiff  could  not 
recover  unless  the  fire  was  caused  by  the  negligence  of  the  defendant; 
that  the  burden  of  proving  such  negligence  rested  upon  the  plaintiff; 
and  that  the  mere  fact  that  the  fire  was  caused  by  one  of  the  defend- 
ant's engines  would  not  of  itself  raise  any  presumption  of  negligence 
against  the  defendant.  Now,  in  the  light  of  some  of  the  recent  de- 
cisions, the  correctness  of  the  last  proposition  may  be  questioned. 
Spaulding  v.  Chicago  &  N.  W.  Ey.  Co.,  30  Wis.  110;  Burlington* 
M.  B.  B.  Co.  V.  Westover,  4  Neb.  268 ;  Bedford  v.  Hannibal  &  8t.  J.  B. 
Co.,  46  Mo.  456;  Coale  v.  Hannibal  &  St.  J.  B.  Co.,  60  Mo. 
*49  227;  Illinois  Cent.  B.  Co.  v.  *Mills,  42  lU.  407;  Burke  v. 
Louisville  &  N.  B.  Co.,  7  Heisk.  451;  Ellis  v.  Portsmouth  & 
Roanoke  B.  B*  Co.,  2  Ired.  138;  Longabaugh  v.  Virginia  City  &  T. 
B.  Co.,  9  Nev.  271;  Piggot  v.  Eastern  Counties  E.  Co.,  8  0.  B.  229. 
These  authorities  hold  that  the  mere  fact  of  fire  escaping  from  the 
company's  engines  is  prima  facie  evidence  of  negligence. 

The  court  also  substantially  charged  the  jury  that  the  defendant 
was  required  to  exercise  only  ordinary  care,  and  was  not  liable  for 
anything  less  than  ordinary  negligence.  Among  others  of  a  similar 
character,  the  court  gave  the  following  instruction : 

'  '*If  the  jury  And  from  the  evidence  that  the  defendant  did  exercise  ordiDary 
care  and  precaution  to  prevent  the  injury  in  the  uae  and  operation^of  its  said 


tributory  negltgence  or  oot.  The  writer  of  this  opinion  thinks  thftt 
tbe  court  below  erred  in  both  of  th^e  particalars..  Negligence  ie  aU 
wajs  a  fact  to  be  proved  and  found  like  other  facts.  Tbe  broad,  com- 
prehensive, and  general  fact  of  negligence  is  a  fact.     Tbe  minor  and 

subordinate  facts  going  to  make  up  and  constitute  negligence, 
*51       are  facts.     And  the  probative  facts  which  'merely  go  to  prove 

the  ultimate  fact  of  negligeoce,  or  to  prove  some  one  or  moT« 
of  its  constituent  and  subordinate  facts,  are  also  facts.  The  law  does 
not  attempt  to  define  what  particular  facts  or  conduct  shall  constitute 
negligence  or  prove  negligence.  It  at  most  can  only  say  that  negli- 
gence is  tbe  absence  of  care,  and  leave  the  question  for  the  jury  to 
determine  whether,  nuder  all  the  circumBtances,  due  care  has  been  ei- 
ercised  or  not.  Of  course,  it  is  the  province  of  the  court  to  determine 
whether  tbe  evidence  offered  or  introduced  tends  to  prove  or  disprove 
nef{ligenoe.  And  if  no  evidence  is  offered  or  introduced  tending  to 
prove  negligence,  tbe  ^ourt  may  itself  decide  that  no  negligence  is 
proved,  and  direct  the  jury  to  find  accordingly.  And  where  evidence 
la  introduced  proving  negligence  beyond  all  controversy,  and  no  coun- 
tervailing evidence  is  introduced,  the  court  may  generally  say  that 
the  negligence  is  proved.  But  in  all  eases  where  evidence  is  offered 
tending  to  prove  negligence,  the  evidence  must  be  admitted.  And  in 
all  cases  where  such  evidence  is  introduced,  and  the  adverse  party 
then  seeks  to  rebut  tbe  same  by  introducing  countervailing  evidence, 
such  countervailing  evidence  must  be  admitted.  And  when  all  the 
evidence  o£Fered  is  introduced,  then,  iinless  there  is  no  evidence  in- 
troduced to  prove  negligence,  or  unless  the  evidence  introduced  is  all 
one  way,  and  proves  negligence  beyond  all  controversy,  tbe  question 
whether  negligence  is  proved  or  not  is  a  question  of  fact  for  the  jury, 
and  not  a  question  of  law  for  the  court.  In  all  cases  where  the  facts 
constituting  or  tending  to  prove  or  disprove  the  negligence  are  dis- 
puted, the  question  whether  such  siipposed  negligence  has  any  eiist- 
once  or  not  is  a  question  of  fact  for  the  jury.  And  even  where  there 
is  no  dispute  about  tbe  facts  in  their  details,  ntill,  if  they  are  stated 
or  proved  in  such  limitless,  cumbrous,  or  diffusive  detail  that  differ- 
ent minds  of  reasonable  capacity  might  honestly  differ  with  respect 
to  whether  they  in  fact  constitute  or  prove  negligence  or  not,  tbe 

question  as  to  whether  they  do  in  fact  constitute  or  prove  neg- 
*62      li*gence  or  not  must  be  submitted  to  the  jury  as  a  question  of 

fact.  The  inferences  to  be  drawn  from  such  numerous  and 
cumbrous  details,  are  inferences  of  fact  and  not  inferences  of  lav. 
We  would  refer  to  tbe  following  authorities,  which  show  that  the  courts 
are  not  entirely  harmonious  upon  tbe  question  of  contributory  negli- 
gence, some  of  them  sustaining  the  foregoing  views,  and  some  not: 
Kansas  Pac.  Ry.  Go.  v.  Brady,  IT  Kan.  380, 384,  et  stq.;  St.  Joseph  k 
D.  C.  B.  Co.  V.  Chase,  11  Kan.  'IT,  '56 ;  Kesee  v.  Cbioago  &.  N.  W. 
Ry.  Co.,  80  Iowa,  78 ;  Garrett  v.  Chicago  &  N.  W.  Ry.  Co.,  36  Iowa, 
1:^1 ;  Ohio  &  M.  R.  Co.  v.  Shanefelt.  17  111.  497,  504;  Illinois  Cent. 


Bbbwbb,  J.  I  conoar  generally  in  the  propoeitiooB  of  Isw  stated 
by  my  Brother  Yilbntinb  in  this  case,  and  think  that  qaestioDB  of 
negligence  are,  as  a  rule,  questions  of  fact  to  be  submitted  to  and  de- 
cided by  a  jury;  and  I  am  inclined  to  think  it  would  have  been 
proper  for  the  court  in  this  case  to  have  submitted  to  the  jnry,  as 
*54  a  separate  question,  that  of  'contributory  neKligenee.  But  the 
facts  of  the  oaite  impreaa  me  bo  strongly  with  the  conviction  that 
the  acts  and  conduct  of  the  plaintiff  conld  in  no  fair  senae  of  the  term 
be  considered  negligent,  and  that  if  the  question  bad  been  snbmit- 
ted  specifically  to  a  jury  they  would  have  been  bound  to  find  him  free 
from  negligence,  that  it  seems  to  me  that  it  would  be  sacrificing  sub- 
stance to  form  to  remand  the  case  for  a  new  trial.  If  a  party  half 
a  mile  from  a  raiload  track  cannot  rely  upon  a  traveled  public  road 
ae  a  protection  against  fire  mnning  through  grass  and  stubble,  how 
great  a  distance  and  how  wide  a  barrier  most  feniat  before  he  can  be 
held  free  from  any  imputation  of  negligence? 

I  think  the  judgment  should  be  afBrmed, 

HoBTON,  C.  J.,  not  Bitting  in  the  case. 


Gbmtbal  Bb&noh  U.  p.  B.  Go.  v.  John  W.  Hoteav. 
January  Term,  1879. 

Action  brought  by  John  W.  Hotham  in  the  district  court  of  Atch- 
ison county,  against  the  Central  Branch  Onion  Faoific  Railroad  Com- 
pany, to  recover  damages  alleged  to  have  been  by  him  anstained 
through  the  negligence  of  the  railroad  company  in  permitting  fire  to 
escape  from  its  engines,  whereby  twenty  tons  of  hay,  worth  $4  per 
ton,  and  belonging  to  Hotham,  were  horned  and  destroyed.  Thai  at 
Jnne  term,  1877,  and  verdict  and  judgment  for  plaintiff  for  f  65,  and 
for  coata. 

Erereat  d;  Waggener  and  Z>.  Martin,  for  plaintiff  in  error. 

W.  S.  Qretnice,  C.  K.  Wellt,  and  J.  F.  TiifU,  for  defendant  io 


Feb  Cubiam.  The  judgment  of  the  court  below  in  this  case  is  af- 
firmed, upon  the  authority  of  the  case  of  Central  Bionoh  U.  P.  B.Co. 
r.  Hotham,  ante,  *41. 


*AS         *Ht>oe  M,  S?AiiDiHa  t.  Josspb  Bliok  and  othen. 
January  Terra,  1879. 

1.  Partnership:  Zdmited:  Name:  Action:  Fartiea.  The  limitation  ir 
section  19  of  chapter  74  of  the  General  titiitutea,  on  the  use  of  the  nami 
of  the  special  partner  in  actions  by  and  against  a  lipiited  partnership 
extends  only  to  actions  respecting  the  business  of  Lhe  partnership,  ani 
does  not  include  actions,  either  inter  «e«e  or  ajtainst  third  parties,  broiighi 
to  enforce  individual  rights  growing  out  of  the  partnership. 

3.  :  QQEBre.   la  not  the  use  or  omission  of  the  special  partner's  nam< 

In  any  action  a  mere  matter  of  choice? 

8.  :  Execution:  Levy:  Trespasa:  FartieB.    Where  an  officer,  nitt 

an  execution  against  one  member  of  any  partnership,  general  or  limited 
levies  upon  the  partnership  property,  and  sells  the  whole  property,  in- 
stead of  the  execution  debtor's  interest  therein,  the  remaining  partnen 
may  treat  him  as  a  trespasser  ab  initio,  and  bring  their  action  againsi 
him  therefor,  and  to  such  an  action  the  execution  debtor  is  not  a  neces 
sary  party. 

Error  from  Shawnee  diBtriot  eonrt. 

AotioQ  brooght  by  Spalding  against  Joseph  S.  Black,  Clarence  A, 
Black,  and  S.  P.  Wade,  sheriff,  to  recover  damages  for  the  unlawfu 
conversion  b;  defendants  of  certain  goods  and  chattels  belonging  t< 
plaintiff.  Trial  at  the  December  term,  1875,  of  the  district  court 
and  judgment  for  the  defendants.  Spalding  brings  the  case  berefoj 
review. 

A.  L.  Williama  and  A.  B.  Jetmore,  for  plaintiff  in  error. 

There  are  two  questions  for  the  consideration  of  the  court  in  this  case 
(1^  May  theplaintiff,  HugbM.Spalding,matntainaaidactian?  (2)  Is  Georgi 
w.  Crane  a  necessary  party  to  said  action  ? 

The  question  as  to  whether  the  plaintiff,  Hugh  M.  Spi^ding,  may  maintaii 
said  action,  involves  the  construction  of  section  19  of  chapter  74  of  Kiinsai 
Statutes,  providing  for  the  formation  of  limited  partnerships  In  said  state 
This  section  is  ss  fjUowa:  "Sec.  19.  Actions  respecting  the  business  uf  sucl 
partnership  may  be  prosecuted  by  and  against  the  general  partner.' 
*56  *The  defendants  claim  that  said  George  W.  Crane,  being  the  genera 
partner  in  said  limited  partnership,  aJon«  must  prosecute  this  suit,  ant 
that  for  plaintiff  to  prosecute  said  action  isin  conflict  with  said  statute.  Thi! 
brings  us  to  the  consideration  of  the  history  and  nature  of  our  statute  for  th< 
formation  of  limited  partnerships.  Like  those  of  most  all  the  states  of  thi 
Union  on  this  subject,  ours  is  copied  substantially  from  the  Frencli  Cod< 
of  Commerce,  established  in  France  by  ordinance  in  167t).  The  purpose  ol 
the  law  is  to  encourage  and  facilitate  the  trade  and  commerce  of  our  state 
and  Induce  capitalists  to  embark  their  capital  therein,  or  a  certain  parte: 
their  capital,  by  relieving  them  from  the  peril  attending  all  partnerships  bj 
the  common-law  merchant,  of  losing  not  only  all  they  have  invested  in  trade 
but  all  they  liave  beeides.    Hence  this  statute  is  made  for  the  exclusive  ben 


ities  of  Buch.  Pare.  Partn.  532;  Gen.  St.  c.  74,  §  16;  Hogg  v.  Ellis.  8  How. 
Pr.473;  Medbwry  v.Sopar.  17  Kan.869.  AstheaUtute  ta  itoelf  exceptiooal. 
it  must  not  be  enlarged  by  construction,  and  the  special  partner?  are  general 
partnen  in  nil  things  excepting  those  as  to  wliich  the  statute  expressly  limits 
tlieir  liability.  Pars.  Partn.  M5;  Gen.  St.  c.  74.  g  21.  But  said  section  19 
provides  that  only  "actiona  reapecting  the  businssa  of  sucli  piirtnereliip  may 
be  prosecuted  by  •  •  *  the  general  partner."  The  suit  at  bar  is  iw( 
"respecting  the  business"  of  said  partnership,  but  is  to  recover  dam aj^es  fur 
the  unlawful  conversion  of  plaintiff's  property, — is  respecting  plaintiff's  in- 
dividual rights,— and  does  not,  therefore,  come  within  the  scope  of  said  sec- 
tion 19,  We  submit,  therefore,  that  the  statute  does  not  prevent  plaintiff 
from  maintaining  said  suit;  and,  unless  prohibited  by  the  oommon  law,  lie 

may  maintain  said  action. 
*57  'It  will  be  observed,  aa  defendants  have  alleged  in  the  said  seoond  de- 
fense in  their  answer,  that  the  defendant  S.  P.  Wade,  as  sheriff,  in  vir- 
tue of  an  execution  sued  out  from  a  judgment  agHinst  said  George  W,  Crane 
for  his  individual  debt,  and  in  favor  of  the  said  defendants,  and  hy  their  or- 
der and  request,  seized  and  sold  the  goods  and  chattels,  the  property  of  said 
partnership,  as  and  for  the  property  of  said  Ciane.  That  a  creditor  of  an  in- 
dividual partner,  upon  recovering  a  judgment  against  such  partner  for  his  in- 
dividual debt,  may,  by  execution,  enforce  Batisfactinn  thereof  out  of  the  part- 
netBbip  prdperty,  seems  to  be  well  settled  on  principle  and  authority.  But 
the  manner  of  enforcing  such  satisfaction,  and  the  nature  and  extent  of  the 
interest  of  the  defendant  partner  which  may  be  reached  thereby,  have  caused 
no  little  controversy.  The  doctrine,  however,  as  laid  down  in  the  books,  is 
that  such  creditor  may  secure  to  himself,  and  for  his  own  benefit,  such  inter- 
est which  his  debtor  has  in  the  partnership  property.  Herrn.  Ex'ns,  S355; 
Pars.  Partn.  350,  352,  355,  357;  Gen.  St.  c.  80,  §  443;  White  Crow  v.  White 
Wing,  3  Kan.  *276;  SwaUow  v.  Thomas,  15  Kan.  *69;  Waahhum  v.  Bank  of 
Bellows  Falls,  Vt.  278, 2S4;  Matlock  v.  Matlock,  5  Ind.  408;  Andrews  v.  Keith. 
34  Ala.  922;  Rodriguez  v.  Heffeman,  5  Johns.  Ch.  417;  Murray  v.  Murray, 
Id.  60;  Delmonico  V.  auillaume.  2Sandf.  Ch.  366;  Moody  v.  Payne.  2  Johns. 
Ch.  548;  Eit  parte  Smith.  16  Johns.  102;  Morrison  v.  Blodgett,  8  N.  H.  244, 
254;  Witter  V.  Richards,  10  Conn.  41;  Filley  v.  Phelps,  18  Conn.  294;  Rice  v. 
Austin.  17  Mass.  206;  Douglas  v.  Wlnslow.  20  Me.  89:  Place  v.  Sweetzer,  16 
Ohio,  142;  Sutclifle  v.  Dohrman,  18  Ohio,  181. 

But  the  interest  which  may  be  thus  taken  is  the  surplus  Interest  after  alt 
the  partnership  debts  are  paid,  being  the  defendant  partner's  share  upon  a 
division  of  the  surplus,  after  dischai^ing  all  dehtands  upon  the  copartnerstiip, 
his  own  debts  due  the  firm,  and  subject  to  the  right  of  the  other  partner. 
Herm.  Ex'ns,  g  356,  and  authorities  under  note  1;  Pars.  Partn.  357.  But 
the  sheriff  had  no  right  to  take  possession  of  the  partnership  property 
'"58  of  said  *Crane  and  Spalding,  under  said  execution,  for  the  individual 
debt  of  said  Crane.  Buasell  v.  Smith,  14  Kan.  •See,  and  authorities 
therein  cited;  Herm.  Ex'ns,  g  358;  In  re  C^mitli,  16  Johns.  102.  In  the  sale 
of  Crane's  interest  in  said  property,  he  was  eliminated  from  the  partnership; 
and.  while  the  purchaser  thereof  took  the  place  of  said  Crane,  it  was  only  to 
theextent  of  his  interest,  but  did  not,  and  could  not.  without  consent  of  plain- 
tiff, become  a  partner;  but  he  and  plaintiff  became  tenants  in  oommon,  and, 
as  such,  had  but  one  u  nity. — that  of  possession.  Schouler,  Pera.  Prop.  IW; 
Murray  v.  Murray,  5  Johns.  Ch.  60.  While  Sheriff  Wade  had  the  right  to 
sell  the  interest  of  Crane  in  said  partnership  property,  yet  he  coatd  not  dis- 
turb the  possession  and  rights  of  the  plaintiff  therein.  The  conversion,  there- 
fore, of  the  plaintiff's  Interest  in  said  property  by  the  defendantA  was  a  tres- 
pass, for  the  redrecis  of  which  plaintiff  may  maintain  this  action,  and  recover 
damages  to  the  amount,  at  least,  of  his  interest  converted.  Schouler,  Fers. 
Prop.  197,  198;  2  Kent.  Comm.  350,  note  g;   Neai;  v.  CablU,  20  111.2U; 
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'* For  a  second  and  farther  defense  to  said  action,  defendants  say  thai 
about  the  twenty-sixth  day  of  September,  1874,  the  said  Hugh  M.  Sp 
and  one  Creorge  W.  Crane  made  an  agreement,  and  reduced  the  same  to  th 
of  a  certificate  in  writing,  to  enter  into  and  form  a  limited  partnership, 
should,  on  the  first  day  of  October,  1874,  commence  the  business  of  si 
ers,  printers,  and  binders,  and  dealers  in  blank  books  and  legal  forms  ol 
description,  and  that  the  said  limited  partnership  should  terminate  on  tl 
day  of  January,  1880,  which  said  certificate  was  duly  acknowledged 
said  Hugh  M.  Spalding  and  George  W.  Crane  on  the  day  of  the  date  tl 
and  on  the  thirtieth  day  of  September,  1874,  the  said  certificate  was  v 
by  the  said  George  W.  Crane,  filed  for  record  in  the  office  of  the  i 
cleric  of  said  county  of  Shawnee,  and  by  said  clerk  duly  reccmied;  that 
terms  of  said  contract  the  said  George  W.  Crane  was  oonstituted  the  g 
partner  of  said  limited  partnership,  and  the  said  Hugh  M.  Spalding  th 
ited  partner  thereof.  A  certified  copy  of  said  certificate,  with  the  exc 
therein  named,  is  hereto  attached,  and  marked  *  M,'  and  made  part  of  tl 
swer. 

.  "Defendants  say  that  the  goods  and  chattels  described  in  Exhibits  A, 
D,  referred  to  in  said  certificate,  are  the  same  goods  and  chattels  refei 
and  set  forth  in  Exhibit  A,  made  a  part  of  plaintiff's  amended  petition. 

defendants  further  say  that  on  or  about  the  first  day  of  October, 
*6l        the  said  Hugh  M.  Spalding  and  George  W.  Crane,  '■'partners  in  i 

such  limited  partnership,  did  commence,  and  until  the  commisa 
the  supposed  grievances  set  forth  in  the  amended  petition  did  contin 
carry  on  said  business  in  the  city  of  Topeka,  in  said  county,  in  the  iia 
said  general  partner,  George  W.  Crane;  and  that  on  or  about  the  time 
in  the  amended  petition,  the  defendant  S.  P.  Wade,  as  sheriff  of  said  a 
holding  an  execution  issued  out  of  this  court  in  the  case  of  Joseph  Bla( 
Clarence  A.  Black,  partners  as  Joseph  Black  A  Son,  against  the  said  G 
W.  Crane,  at  the  instance  and  request  of  the  said  Joseph  Black  &  Son, 
the  same  on  the  said  goods  and  chattels  as  the  property  of  the  said  Geor 
Crane,  and  thereupon  proceeded  to  sell  said  goods  and  chattels  unde 
and  by  virtue  of  said  execution  and  levy;  and  that  said  levy  and  sale  a 
seizing,  taking,  and  carrying  away  of  said  goods  and  chattels  complaii 
in  said  amended  petition. 

''Wherefore,  defendants  say  that  the  said  Hugh  M.  Spalding  cannot 
tain  this  action,  and  that  the  said  George  W.  Crane  is  a  necessary 
thereto." 

To  the  said  second  defense  of  defendants'  answer,  plaintiff  fi 
general  demurrer  that  the  same  did  not  state  facts  sufficient  to 
stitutea  defense  to  plaintiff's  cause  of  action,  which  demurrer  wi 
the  court  overruled,  to  which  action  of  the  court  the  plaintiff  ai 
time  duly  excepted,  and  to  reverse  which  he  prosecutes  his  pet 
in  error  herein. 

Two  questions  are  presented :  Firsts  may  Hugh  M.  Spalding 
special  partner,  maintain  this  action?  and,  second^  if  he  ma; 
George  W.  Crane,  the  general  partner,  a  necessary  party? 

The  first  question  involves  a  construction  of  the  statute  concer 
limited  partnerships.  Gen.  St.  601.  The  following  are  the  ia 
tant  provisions  of  the  statute  bearing  upon  this  question :  Su 
partnership  may  consist  of  one  or  more  persons,  who  shall  be  res 
sible  for  all  debts  of  the  partnership,  who  are  called  "general  ] 
ners;"  and  of  one  or  more  persona  who  shall  oontribute  a  spc 
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join  him  personally  as  a  defendant.     A  judgment  against  tl 
nership  reaches  to  the  full  extent  of  his  liability. 

Conceding  then,  for  this  case,  that  when  the  partnership,  as 
nership,  is  entitled  to  relief,  it  must  be  sought  in  the  name  of  t 
eral  partner,  this  provision  touches  no  individual  rights  of  eit 
general  or  special  partner,  although  such  rights  grow  oat  of  th 
nership  relation.  For  any  individual  wrongs  the  injured  parte 
seek  relief  by  an  action  in  his  own  name.  Thus  a  special  ] 
may  maintain  an  action  in  his  own  name  against  the  general  ] 
for  a  dissolution  of  the  partnership,  and  the  appointment  of  a  re 
under  the  same  circumstances,  and  for  the  same  reasons,  that  o] 
eral  partner  could  against  another.  The  relief  sought  is  for 
dividual  rights,  though  those  rights  spring  out  of  the  partners 
lation.  The  limitation  of  the  statute  is  only  to  actions  respect! 
business  of  the  partnership;  i.  e.,  actions  to  enforce  claims  d 
partnership,  to  recover  its  property,  to  defend  against  claims  i 
it,  etc.  These  are  actions  respecting  its  business,  and  to  theai 
the  provision  extends. 

Now  the  case  at  bar  is  an  action  to  enforce  individual 
*64  The  plaintiff  alleges  that  his  property  has  been  un*la 
taken  from  him,  and  he  asks  damages  therefor.  The  p 
discloses  no  partnership,  asserts  individual  title,  and  seeks  ex< 
damages.  True,  the  answer  alleges  that  the  property  taken  wa 
nership  property.  But  if,  notwithstanding  this  fact,  an  indi 
general  partner  would  have  rights  which  he  might  assert  by  se 
action,  equally  so  has  an  individual  special  partner. 

And  this  brings  us  to  the  second  question^  was  the  general 
ner  a  necessary  party  ?  ^  And  the  question  may  thus  be  states 
an  officer,  having  an  execution  against  one  member  of  an  or 
partnership,  levy  upon  property  of  the  partnership,  and  sell  the 
property,  instead  of  the  execution  debtor's  interest  therein,  is  1 
ble  in  an  action  of  trespass  brought  by  the  other  partners?  Ai 
authorities,  with  great  unanimity,  say  that  he  is;  and  that  t 
action  the  execution  debtor  is  not  a  necessary  party.  Many 
and  unsettled  questions  cluster  around  the  subjection  of  a  pai 
interest  in  the  partnership  to  the  payment  of  his  individual 
May  the  officer  sell  the  debtor's  moiety  of  the  property,  or  simf 
interest  in  the  partnership  ?  May  he  take  possession  of  the 
property,  and  exclude  the  possession  of  the  other  partners  ? 
they  have  injunction  to  restrain  the  sale  until  an  aeoonnting  an 
tlement  of  partnership  affairs  ?  Into  a  discussion  of  these  quei 
it  is  unnecessary  for  us  to  enter.  It  is  clear  that  the  sale  wc 
dissolution  of  the  partnership  as  to  the  property  sold,  (Story,  1 
§§  811,  812;)  and  where  the  officer  sells,  the  whole,  when  ex 
to  sell  only  the  interest  of  the  execution  debtor,  the  other  o 
may  treat  him  as  a  trespasser  ab  initio,  and  maintain  their  in 
nal  action  against  him.     Bach  an  action  is  not  by  the  partnel 


n^Iected  to  otherwiae  provide  means  to  pajr  for  the  work  done,  Md,  thit 
the  city  wa>  liable  to  the  contractor  for  the  balance  dan  bita  for  tbe  wort 
performed  under  the  contract,  in  an  action  brought  by  him  to  recoTec 
such  tulance. 

Error  from  AtohisOD  district  court. 

The  c&se  ia  stated  in  the  opinion. 

H.  C.  Solomon,  City  Attorney,  and  D.  Martin,  for  plaintiff  in  eiior. 

Everest  d  Waggener,  tot  defendant  in  error. 

'66  'HoRTON,  0.  J.  On  tbe  ninth  of  April,  1873,  the  defendant 
in  error  commenoed  his  action  against  the  plftintiff  in  error  to 
recover  an  alleged  balance  of  ¥667.50,  with  interest,  for  macadamii- 
ing  Commercial  street  in  said  city,  in  1873,  nnder  a  contract  between 
the  parties  to  the  action  dated  July  S5, 1872.  On  February  22, 1877, 
an  amended  petition  was  filed  for  work  done,  alleging  the  amount  doe; 
that  tbe  city  bad  not  collected  from  the  abutting  owners  the  cost  of 
the  macadamization ;  that  the  work  was  performed  in  every  respect 
in  acoordaace  with  the  plans  and  specifications  of  the  city  engineer, 
and  under  his  direction,  and  to  bis  acceptance  and  satisfaction;  that 
tbe  defendant  in  error  complied  with  all  tbe  conditions  and  specifica- 
tions of  tbe  contract;  that  the  city  did  not  perform  its  part  in  any 
respect,  but  wrongfully  and  negligently  failed  and  refused  to  make  the 
necessary  assessnients  for  the  payment  thereof,  or  issne  bonds  there- 
for to  tbe  contractor.  On  June  13,  1877,  tbe  plaiutiS  in  error  filed 
its  answer,  containing  a  general  denial;  also  alleging  tbat  defendant 
in  error  failed  to  perform  the  contract  on  bis  part,  and  that  a  settle- 
ment was  had  with  bim  in  December,  1872,  for  all  tbe  work  done  by 
bim,  and  tbat  be  was  paid  in  full.     A  reply  was  filed  Jane  19,  1877. 

At  tbe  June  term,  and  on  July  16, 1&77,  the  case  came  on  for  trial 
before  tbe  court  and  jury,  and  on  July  17,  1S77,  tbe  jury  returned  a 
verdict  in  favor  of  tbe  plaintifi  for  "$334,  with  interest  from 
•67  December  24,  1872,  at  tbe  rate  'of  seven  per  cent,  per  an- 
num." The  court  rendered  judgment  on  tbe  verdiot  forf439, 
and  $66.1)6  costs. 

On  July  19,  1877,  a  motion  for  a  new  trial  was  filed  on  the  part  of 
the  city,  which  embodied  all  the  statutory  grounds  except  the  allega- 
tion of  accident  or  surprise.  This  motion  was  beard  August  14, 187T, 
and  overruled.  No  exception  was  taken  to  the  overruling  of  this  mo- 
tion, or  to  the  rendition  of  tbe  judgment.  Certain  bills  of  exoeptiooB 
were  approved,  signed,  and  filed  in  the  case  daring  tbe  June  term  of 
court,  and  plaintiff  in  error,  among  other  reasons,  seeks  a  reversal 
of  the  judgment  on  account  of  errors  alleged  to  bave  occurred  daring 
the  trial.  Counsel  for  defendant  in  error  object  to  tbe  consideratioD 
of  tbeae  alleged  errors  because  no  exceptions  were  taken  to  tbe  over- 
ruling of  the  motion  for  a  new  trial.  Counsel  for  tbe  plaintifF  in 
error  answer  by  earnestly  challenging  tbe  rule  adopted  in  Nesbit 
T.  Hines,  17  Ran.  316,  tbat  any  matter  for  which  a  new  trial  oaj 


Wben  the  oity  of  Atohiaoc  failed  to  levy  a  sufficient  tax  to  pay  for 
the  work  done,  and  refaBed  to  issae  all  the  special  aBBeBBment  bonHi 
to  which  the  contractor  was  entitled,  or  otberwifie  provide  any 
*6it  meaoB  for  paying  the  balance  dae  him,  *he  had  no  other  al- 
ternative except  bringing  Boit;  and,  bb  the  city  was  liable  to 
him  for  the  balance  anpaid,  his  action  was  rightfully  brought  and 
prosecuted  in  the  court  below  against  that  corporation. 

We  have  examined  all  the  other  queBtions  submitted,  bat  io  the 
condition  of  the  record  nothing  further  need  be  aaid. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Dbnhib  Moohbv  and  othera  v.  Mabt  E.  Olsbh. 
Jaauary  Term,  1879. 

1.  Bvidenoe:  Wills:  DeoloratioOB  of  Testator.    White  the  dectaraUons 

of  a  testator,  either  before  or  after  the  execution  of  his  will,  are,  »s  evi- 
dence of  external  facts  stated,  whether  in  support  or  impeachment  of  the 
will,  mere  heresay  and  inadmissible,  yei,  wherever  the  mental  condition 
of  the  testator  ia  a  subject  of  inquiry,  his  statements  and  declarations 
are  competent  evidence  thereof.  Therefore,  where  a  will  is  chained  *" 
have  been  executed  tliroiigh  undue  influence,  and  tlie  circuiostunces  sur- 
rounding the  execution  tend  to  show  weakness  and  debility  on  tlie  part 
of  the  testatrix,  and  the  presence  and  active  assistance  of  the  piincipal 
devisees,  fte(d,  that  it  is  competent  to  show  that  foryears  prior  tiierehad 
been  estrangement  and  ill  will  between  the  testatrix  and  oneofsuchdevi- 
seee,  and,  us  evidence  of  such  estrangement  and  Ul  will,  to  introduce  ber 
statements  and  declarations.' 

2.  Wills :  Evidenoe :  Extent  of  Inquiry.     In  an  action  to  contest  a  will 

on  the  ground  of  undue  inHuence,  a  wider  range  of  Inquiry  exists  tliitn 
in  ordinary  litigation.     The  contents  of  the  will,  the  extent  of  the  tesU- 

>  In  an  action  disputing  the  validity  of  a  will,  on  the  ground  of  revocation,  po 
declarations  of  the  testator  can  be  received  in  evidence  which  would  impescli  its 
validity,  except  such  as  are  made  at  or  bo  near  the  time  of  the  alleged  act  of  revo- 
cation as  to  become  a  part  of  the  ret  gaike.  In  such  sn  action,  all  communications 
had  person  ally  between  the  party  contesting  the  will  and  the  decedent,  reganiios 
the  will  or  its  revocation,  are  inadmissible.  Caiman  v.  Van  Harke,  88  Etn.  S3S; 
S.  U  8  Pac.  Rep,  820. 

Where  a  will  is  contested  on  the  ETOund  of  undue  Influence,  the  declaration!  oi 
the  testator  are  admissible.  Woodbury  v.  Woodbnry.  (Mass.)  5  N.  E.  Bep.  275; 
ParsouB  V.  Parsons,  (Iowa,)  21  N.  W.  Rep.  679;  Stephenson  v.  Stephenson,  (iow».) 
17  N.  W.  Rep.  458;  In  re  Hoi linga worth's  Will,  gowa^l2  N.  W.  Rep.  590;  but  see, 
contra.  In  re  Pemberton,  (N.  J.)  4  Atl.  Hep.  770.  Declarations  are  admisai'''' 
where,  in  connection  with  direct  evidence  of  undue  influence,  they  tend  to  sliov 
such  mental  weakness  as  rendered  the  testator  susceptible  to  undue  influoace. 
Parsons  v.  Paraons.  (Iowa,)  84  N.  W.  Rep.  584.  But  prior  statements  of  the  tes- 
tator as  to  how  he  intended  to  dispose  of  his  property,  dfsconnected  with  tbe  scl 
of  making  his  will,  are  not  evidence  of  undue  influence.  Storer  v.  Zimmenaaa, 
(Minn.)  8  N.  W.  Rep.  827;  nor  are  they  when  the  testator  was  shown  to  b»  of  u" 
sound  mind. 


WJisD  a  devisee  writes  Ihe  will  it  is  a  circumstance  which  should  excite  tiit> 
suspicion  of  ttie coart.  Redf .  Wills,  106, 109,  (note 3.)  15S;  Ccispell v. Dubois, 
4  Barb.  393;  Newbouse  v.  Godwin,  17  Barb.  236;  Greville  v.  Tjlee,  24  Eng. 
Law  A  Eq.  53;  Forney  v.  Terrell,  4  W.  Vb.  729;  Tyler  v.  Gardiner,  35  N.  Y. 
595;  Bre«d  v.  Pratt.  IBPick.  115i  Beall  t.  Mann,  o  Gii.456;  Hughes  T.Mere- 
dith, 24  Ga.  825;  Harvey  t.  SuUens,  46  Mo.  147;  8.  C.  5ti  Mo.  372. 
*73  *Tbe  plaintiffs  in  error  insist  that  the  declarations  of  Lydis 
Foster  before  and  after  the  signing  of  the  will  were  not  com- 
petent  evidenofl.  Wb;  ?  Tboae  made  before  the  will  were  competent 
to  Bhow  that  ehe  did  not  like  Dennis  Mooney;  he  was  no  friend  of 
hers;  she  feared  him;  and  the  other  statement,  on  page  9  of  plaintiffs' 
brief,  shows  every  reason  why  she  would  not,  if  not  nnder  duress, 
have  given  him  anything,  she  believing  that-  he  tried  to  kill  her  hus- 
band,  and,  while  she  was  helpless,  his  intrusion  into  her  house  was 
enough  to  arouse  her  fears  and  overpower  her  free  will.  These  decla- 
rations, taken  in  connection  with  the  five  hours  spent  in  forcing  her 
to  make  the  Trill,  throw  light  on  the  subject,  and  were  competent 
evidence.     Bedf.  Wills,  610,  611,  note  2. 

Declarations  of  deceased  persons  have  been  admitted  in  many  cases. 
Nash  T.  Gibson  16  Iowa,  805;  Smith  t.  Morgan,  8  Gill,  133;  Ghis- 
holm  V.  Ben,7B.  Mon.  408;  lGreenl.349;  5Greenl.l05;  Smith  v. 
Forrest,  49  N.  H.  230;  Doyal  v.  Smith,  28  Ga.  263;  Green  v.  Johnson 
36ill&J.389;  Starkie,  Ev.  "66;  Phil.  Ev.  (8th  Ed.)  313,  note  104. 
Evidence  of  the  condition  of  the  testator's  mind,  both  before  and  after 
the  signing  of  the  will,  are  admissible  for  the  purpose  of  shedding  light 
on  it.     Davis  v.  Calvert,  6  Gill  &  S.  369-300. 

Some  fnult  is  found  because  the  Judge  received  the  verdict  in  the  absence 
of  the  altorneys,  after  they  had  consented  Ihat  the  verdict  should  be  received 
in  their  absence;  but  all  that  did  transpire  was  in  the  presence  of  Dennis 
Mooney,  and  did  not  amount  to  a  dlctntion  from  the  court  to  the  jury.  This 
case  la  not  within  the  rule  in  Usher  v,  Hiatt,  18  Kan,  195,  nor  within  that  of 
Joseph  V.  rirat  Nat.  Bitnk,  17  Kan.  256. 

The  queetions  of  undue  influence  and  mental  capacity  are  closely  iillied. 
In  this  case  the  question  of  tlie  capacity  of  the  deceased  to  make  a  will  is  in- 
volved; and,  white  the  jury  have  found  that  she  was  of  sound  mind  and  mem- 
ory, the  evidence  fails  to  convince  our  mind  that  the  condition  of  Lydia 
*74  Foster  was  such  at  the  time  as  fills  the  requirements  *uf  aectioa*;  1 
and  2  of  our  statute  on  wills,  in  either  sound  mind  or  memory,  and 
requiring  the  will  to  be  witneesed  and  acknowledged  by  the  testator.  On  the 
qneetlon of  mental  capacity,  see  Stedham  t.  Btedham,  32  Aia.  625;  Shropshire 
v.  Beno,  5  J.  J.  Marsh.  91;  Parish  v.  Parish,  42  Barb.  274;  Converse  v.  Con- 
verse, 21  Vt.  168;  Harvey  v.  Sullens,  46  Mo.  147;  S.  C.  56  Mo.  372;  62  lU. 
196;  Thompson  v.  Farr,  1  Spears,  93;  See,  also,  Eedf.  Wills.  106,  109;  Van 
Quysilng  v.  Van  Knren,  85  N.  Y.  70;  KeviU  v.  Kevill,  6  Amer.  Law  Reg. 
(H.8.)79;  Bates  V.  Bates,  27  Iowa,  110;  Jackson  v.  Moye,  S3  Oa.  325;  Har- 
vey V.  Sullena,  tupra;  R«^nolda  v.  Root,  62  Barb.  250. 


ground  of  nndue  inflnence,  as  well  as  on  the  ground  that  the  di 
at  the  time  of  its  eseontion,  was  not  of  sound  mind  and  ii 
It  appeared  that  the  decedent  was  taken  sick  Jul;  3d,  and 
the.  Stb ;  that  Dennis  Mooney  and  Mrs.  .Mary  McCarthy,  the  p 
devisees  and  legatees  under  the  will,  were  in  attendance  u 
during  most  of  this  time,  and  that  the  will  was  written  the  da 
her  deatli.  Over  objection,  the  court  permitted  testimony  of 
duct  of  these  devisees,  not  merely  at  the  time  of  making  the 
also  while  present  at  the  house  of  decedent  during  tlie  sickne 
immediately  after  her  death;  also  of  the  statements  of  the  d 
made  prior  to  her  sickness,  (some  a  long  time  prior,)  sboT 
trangement  from  and  ill  feeling  towards  Dennis  Mooney ;  also  o 
from  him  to  her  tending  to  show  the  same  state  of  facts;  als 
engagement  of  marriage,  expected  to  be  consummated  on  tt 
of  July,  to  one  who  was  present  during  most  of  the  sickness,  > 
not  mentioned  in  the  will.  The  testatrix  was,  at  the  time  of 
the  will,  very  much  debilitated  from  loss  of  blood,  and  was  i 
the  attendant  physician  called  a  semi-oomatose  state.  Th 
aration  of  the  will  lasted  some  hours,  although,  when  writi 
instrument  itself  fills  scarcely  a  page.  As  she  roused 
*75  state  of  stupor,  she  was  asked  to  whom  she  wished  t 
certain  property,  and  her  answer  noted.  It  would  b 
though,  after  nearly  every  answer,  she  became  iDseneible,  s 
rallied  only  by  the  use  of  stimulants.  When  her  answers 
been  noted  in  this  way,  the  will  was  placed  in  form,  and  her  si 
affixed,  though  she  was  so  weak  that,  after  writing  her  first 
she  swooned,  and  had  to  be  rallied  again  by  the  use  of  rest 
before  finishiug  her  signature.  Of  course,  there  will  alwa; 
doubt  whether  a  will  executed  under  such  oircumatances  re 
presses  the  deliberate  purpose  and  desire  of  a  testator  in  the 
bntion  of  his  property;  yet  mere  feebleness  and  weakness  li 
do  not,  of  themselves,  prove  fraud  or  undue  inSnence, — they 
show  a  condition  easily  accessible  to  undue  influence.  The  p 
resistance  is  weakened,  and  the  mind  yields  to  fear  or  pieBsur< 
ordinarily  would  make  no  impression. 

The  question  of  undue  influence  ia  one  of  peculiar  oharaci 
does  not  arise  until  after  the  death  of  the  one  who  alone  full} 
the  influences  which  have  produced  the  instrument.  It  di 
touch  the  outward  act,  the  form  of  the  instrument,  the  signati 
acknowledgment;  it  enters  the  shadowy  land  of  the  mind  in  st 
its  condition  and  processes.  Was  the  mind  strong,  or  weak  ? 
compiebension,  or  only  feebly  grasping  the  facts  suggested  ?  \ 
will  resolute  and  firm,  or  enfeebled  by  disease  and  bodily  wes 
What  prompted  the  making  of  the  will  ?  Was  it  the  thougbt 
testatrix,  or  the  suggestion  of  interested  parties?  What  inf 
were  brought  to  bear  to  secure  its  execution,  or  the  diBpositioc 
apecitio  property  ?  These  are  inquiriesalwaysdiflScuUof  solutio 


made  more  sab;  the  tact  tbat  tne  parties  most  competent  lo  give  miorm- 
atioQ  are  the  ones  most  interested  to  withhold  it.  To  fully  inform  the 
jury,  they  ehonld  know  the  conditioB  of  the  testatrix's  miad  at  the 
time  of  the  «xeoation,  the  oiroamstanoes  attending  the  execution,  the 
relations  and  affections  of  the  testatrix,  and  such  other  matters 
*76  as  tend  to  show  what  disposition,  if  in  health  and  'streiif^tb, 
and  uninfluenced,  she  would  probahly  have  made  of  her  prop- 
erty. This  opens  a  broad  field  of  inqairy,  and  gives  to  snob  a  con- 
test over  a  will  a  wider  scope  of  investigation  than  exists  in  ordinary 
litigation.  "Fat  Yourself  in  His  Place,"  is  the  title  of  a  recent  pop- 
ular novel,  and  is  appropriate  to  indicate  the  scope  of  such  an  in- 
quiry. 

Mncb  of  the  testimony  above  referred  to  was  properly  admitted  as 
part  of  the  ret  gettce, — as  matter  surrounding  the  execution  ol  the 
will,  and  properly  throwing  light  upon  the  mental  condition  of  (he 
testatrix,  and  the  induenoes  under  which  she  was  acting.  So  far  as 
her  prior  statements  are  concerned,  they  were  properly  admitted,  hut 
under  a  different  rule,  and  not  as  part  of  the  ret  getta.  It  is  some- 
times broadly  stated  that  the  declarations  of  a  testator,  whether  prior  or 
subsequent  to  the  execution  of  the  will,  are  inadmiSHible  for  the  pur- 
pose of  impeaohii^  it.  In  a  certain  sense  this  is  doubtless  true.  As 
a  mere  matter  of  impeaobing  the  will,  they  are  hearsay  and  inadmis- 
sible. They  are  not  like  statements  of  an  ancestor  in  derogation  of 
title  or  limitation  of  estate,  which,  being  deolarationa  against  interest, 
are  admissible  against  the  heir,  for  there  is  no  adverse  interest  in  a 
devisor  against  the  will  or  the  devisee.  They  are  more  like  decla- 
rations of  a  grantor,  after  grant,  in  limitation  of  his  grant,  and  are 
etiictly  hearsay.  Thus,  if  a  testator,  after  executing  a  will,  should 
say  tbat  the  will  was  forced  from  him,  or  that  it  was  executed  against 
bis  will,  and  through  undue  influence,  such  statement,  of  itself,  would 
be  hearsay,  and  inadmissible.  Jackson  v.  Kniffen,  2  Johns.  31; 
Stevens  v.  Vanoleve,  4  Wash.  0.  C,  265;  Hayes  v.  West,  37  Ind. 
91.  In  the  case  from  4  Wash,  G.  C.,svpra,  Mr.  Justice  Washinqtok 
thus  stated  the  law : 

"The  decIamtioDs  of  a  party  to  a  deed  or  will,  whether  previous  or  subse- 
quent to  its  execution,  are  nothing  more  than  hearsay  evidence,  and  nothing 
could  be  more  dangerous  than  the  admission  of  it,  to  control  the  construction 
of  the  instrument,  or  to  support  or  destroy  its  validity." 

*77  But  while  declarationsarenotadmissibleas  mere  impeach'ment 
of  the  validity  of  a  will,  they  are  admissible  as  evidence  of  the 
testator's  state  of  mind.  A  man's  words  show  his  mental  condition. 
It  is  common  to  prove  insanity  by  the  party's  sayings  as  well  as  by 
his  acts.  One's  likes  and  dislikes,  fears  and.  friendships,  hopes  and 
intentions,  are  shown  by  his  utterances;  so  that  it  is  generally  true 


whose  force  depends  npan  its  credit  for  tmtn,  is  always  mere  bearsaj 
if  not  made  upon  oath ;  bat  a  declaration  which  is  soaght  as  evidence 
of  what  the  declarant  thought  or  felt,  or  of  his  mental  capacity,  is  of 
the  best  kind  of  erideitoe.  Thas,  in  the  case  of  Waterman  t.  Whit- 
ney, 11  N.  T.  167,  which  presents  a  careful  analysis  of  this  matter, 
Mr.  Justice  Sbldbn  saye : 

"The  difference  la  certainly  verj  obvious  between  receiving  the  declara- 
tions of  a  testator  to  prove  a  distinct  external  fact,  such  as  dursBs  or  fraud, 
for  Instnnce,  and  aa  evidBnce  merely  of  tbe  mental  condition  of  the  testator. 
In  the  formercasp,  it  is  mere  hearsaj,  and  liable  to  nil  the  objections  to  which 
the  mere  declarations  of  third  persons  are  subject,  while  in  the  latter  it  is  the 
most  direct  and  appropriate  epecies  of  evidence.  Questions  of  mental  com- 
petenity  and  of  undue  inflnence  Itelong,  In  this  respect,  to  the  same  class,  be- 
cause, as  is  said  by  Jarman  in  his  work  on  Wills. '  the  amount  of  undue  in- 
fluence which  will  be  sufficient  to  invHiidate  a  will  must,  of  course,  vary  with 
the  strength  or  weakness  of  the  mind  of  the  testator.'  I  Jarm.  Wills,  36. 
3o  the  mental  strength  and  condition  of  tbe  testator  is  directly  in  issue  in 
every  cose  of  alleged  undue  Infiuence,  and  the  same  evidence  is  admissible  in 
every  such  case  as  in  cases  where  insanity  or  absolute  incompetency  is  al- 
leged." 

And,  in  a  later  case,  (Shailer  v.  Bamatead,  89  Masa.  113,)  If  r.  Jus- 
tice Colt,  disousBing  this  matter,  saya: 
*78  "The  declaration  of  the  testator  accompanying  the  act  *must  always 
be  resorted  to  as  the  most  satisfactory  evidence  to  sustain  or  defend 
the  will  whenever  this  issue  is  presented.  So  it  is  uniformly  held  lliat  tbe 
previous  declaration  of  the  testator,  offered  to  prove  the  mental  facts  involved, 
are  competent.  Intention,  purpose,  mental  peculiarity,  and  condition  ate 
mainly  ascertained  through  the  medium  afforded  by  the  power  of  language. 
Statements  and  declarations,  when  thestnteof  the  mind  Is  the  fact  to  be  shown, 
are  therefore  received  as  mental  acta  or  conduct." 

Therefore  where,  as  in  a  case  like  this,  the  oiroamstanceB  attending 
the  execution  raise  a  doubt  as  to  tbe  mental  strength  of  the  tesiatrii, 
evidence  that  the  disposition  of  the  property  runs  along  the  line  of 
her  established  friendsbipB  and  previously-expressed  intentions  tends 
strongly  against  the  idea  of  any  undue  influence,  while  evidence  that 
it  is  contrary  to  such  friendships  and  iatentions  makes  in  favor  of  im- 
proper inSuenoes.  The  testimony  of  her  declarations  shows  a  state 
of  mind  unfriendly  to  one  of  the  principal  devisees,  and  his  letters  to 
her  indicate  a  mutual  nnderstanding  of  this  estrangement  and  ill-will. 
Sach  estrangement  is  ont  of  harmony  with  the  recognition  in  the  will- 
It  is  not  often  that  a  dying  person  forgets  the  obligations  of  kinship 
and  affection,  to  reward  with  her  property  a  mora  diataot  and  an- 
Mendly  relative.  It  may  indeed  be  done,  ex  mero  mota,  from  a  height- 
ened and  morbidly  active  spirit  of  forgiveneES,  bnt  as  likaly  through 
the  inflnenees  of  solicitation,  presBOre,  and  fear;  and  which  was  in 
fact  the  canse  was  for  th.e  jury,  under  all  the  circumstanoes  of  the  case, 
to  determine.  See  farther,  in  support  of  the  competency  of  this  tes- 
timony, Howell  V.  Barden,  3  Dev.  442 ;  Hester  v.  Hester,  4  Dev.  2^8 ; 
Rambler  T.  Tryon,  7  Serg.  &  R.  90 ;  Beaubien  v.  Ciootte,  12  Mich.  459; 
Gawthom  v.  Haynes,  24  Mo.  236;  Davis  v.  Calvert,  fi  Gill  &  J.  369. 


fendaniB ;"  and  also  ihat,  if  tbey  answerecl  any  ooe  in  the  negative, 
then  their  verdict  must  be,  "We,  tbe  jury,  find  for  the  plaintiSi"  so 
tbat  in  completing  the  form  of  the  verdict,  and  in  constmlQg  theefiect 
of  their  answers  to  tbe  queetioiiB,  it  was  only  carrying  out  its  pre?ioas 
inBtrnotioDB.  It  did  not  attempt  in  the  slightest  to  dictate  their  an- 
swers, or  control  their  judgment,  bat  placed  in  tbe  form  it  had  pre- 
viously iudicated  was  proper,  the  oonclnsions  tbey  had  freely  reached 
and  retarned.  In  this  was  no  error,  but  only  the  due  discharge  of 
its  duty. 

Again,  at  the  close  of  the  afternoon  session,  when  the  jary  retired, 
it  does  not  appear  that  the  ooart  adjourned  to  the  next  morning.  On 
the  contrary,  the  record  recites  )^hat  the  court  took  a  recess,  and  then, 
at  midnight,  called  the  jnry  iu.  Tbe  record  nowhere  shows  tbat  the 
court  iu  any  manner  misled  couiidel,  or  ordered  a  recess  until  one  hour, 
and  then  called  the  jary  in  at  another.  ITor  all  that  appears,  the 
court  notified  oounsel  of  tbe  time  when  the  recesB  woald  end,  or  it 
may  have  itself  waited  in  the  court-room  for  some  communioation  from 
the  jury.  The  fact  that  no  adjournmeot  was  ordered,  and  only  a  re- 
cess taken,  was  notice  to  them  to  remain  in  attendance,  and  watch 
tbe  proceedings ;  and,  as  the  record  showB,  their  client,  Dennis  Mooney, 
was  present  in  the  oonrt  room  at  midnight,  when  the  jary  came  in. 
TTbe  duration  of  a  session,  the  time  of  a4joomment  and  of  ooovening, 
and  tbe  length  of  any  reoeas,  are  matters  within  the  discretion  of 
tbe  trial  court,  and,  until  it  appears  that  such  discretion  has 
*81  been  'abused,  its  action  is  conclusive.  No  abuse  of  discretion 
is  shown ;  none  will  be  presumed. 

In  reference  to  the  instructions  challenged,  we  remark-  that  Bome 
refer  to  questions  which  the  jury  decided  iti  favor  of  the  defendants, 
and  that  the  others,  when  construed  in  connection  with  the  entire 
charge,  would  not  have  misled  the  jury. 

We  see  nothing  in  the  record  to  justify  a  reversal  of  the  judgment, 
bnd  it  will  be  affirmed. 

Valshtini:,  J.,  concnrriog.     Hobtoh,  C.  J.,  dissenting. 


B.  T.  Battbt  r.  W.  B.  Bebbi. 

January  Term,  1879. 

Vendor  and  Vendee:  Oontraot  Oonstmed:  Tender.  Whereby  tb« 
tenua  ol  awritten  contract,  it  is  provided  that  tbe  purchasemoneyof  ce^ 
.  tain  real  estate  is  $S(XI,  whicli  Is  to  be  paid  in  four  annual  InatAllments  ot 
(75  each,  with  Interest  payable  annually,  previously  to  the  execution  ofa 
deed,  held,  that  the  stlpuliitiona  of  tlie  purchaser  to  pay  at  times  before 
be  Is  to  bate  conveyance  are  independent  covenants;  and,  A«Id,  tbat  in 


losttiliintints,  utter  they  are  due,  and  prioi  to  the  time  tlie  last  instatJ- 
menl  is  payable,  such  vendor  cfin  recover  the  full  amount  of  said  three 
installments,  together  with  all  interest  due  thereon;  and  further  held, 
that  it  1b  not  necessary  for  the  vendor  to  convey  orto  offer  to  conTey  be- 
fore bringing  his  suit.' 

Error  from  Marion  district  oonrt. 

The  defendant  in  error  brought  his  aetion  against  the  plaintiff  in 
error  before  a  jastioe  of  the  peace  of  Marion  county,  on  January  17, 
1S77,  to  recover  the  ilrst  three  installments  of  parchaee  money  agreed 
to  be  paid  by  the  following  contract  for  certain  town  lots : 

"This  i^reement,  made  tliia  10th  day  of  July,  1873,  by  and  between 
•82  R,  T.  Battey  of  the  flrst  part,  of  Marion  Cen*tre,  In  the  state  of  Kan- 
sas, and  W.  B.  Beebe  of  the  second  part,  of  Cadiz,  in  the  state  of  Ohio, 
loitnessfith,  that  the  tinid  purty  of  the  second  part  covenants  and  agrees  witli 
said  party  of  the  drst  part  to  sell  and  does  hereby  sell  the  following  real  pro- 
perty: Lots  I,  2,  3  and  4  of  block  1,  In  W.  B,  Beebe' s  addition  to  the  town  of 
Marion  Centre,  Kansss;  and  the  said  party  of  the  flrat  part  covenants  and 
agrees  to  p;iy  unto  the  said  party  of  the  second  part  for  the  same  the  sum  of 
tlirec  hundred  (S300)  dollars,  lawful  money  of  the  United  States,  as  follows: 
♦75  on  or  before  July  8, 1874;  »75  on  or  bpfore  July  3, 1875;  $75  on  or  before 
July  3,  1876;  875  on  or  before  July  8,  1877,  with  interest  at  ten  per  cent,  per 
linQum,  payable  annually,  and  to  pay  all  accruing  taxes.  And  for  the  true 
and  faithful  performance  at  all  and  every  of  the  covenants  and  agreements 
above  mentioned,  the  parties  bind  themselves,  each  to  the  other,  in  the  penal 
sum  of dollars,  as  liquidated  damages  to  be  paid  by  the  failing  paity. 

"In  witness  whereof,  the  pai'tiA  to  these  presents  have  hereunto  sQt  their 
hands,  the  day  and  year  first  above  written. 

[Signed]  "Walter  B.  Bbbsb. 

"B.  T.  Battey." 

Trial  was  had  before  the  j'ustiee,  and  appeal  taken  by  Battey.  On 
the  trial  in  the  district  coqrt,  the  oonrt  found  as  follows: 

At  matters  of  fact:  "(1)  That  on  the  eighth  day  of  July,  1877, 
there  was  dne  from  defendant  to  plaintiff,  upon  the  written  agree- 
ment attached  to  plaintiff's  'bill  of  particulars,'  the  sum  of  $324.42. 
(2)  That  no  part  of  said  Bum  has  been  paid  by  aaid  defendant  to 
said  plaintiff.  (3)  That  the  said  written  agreement  attached  to  the 
plaintiff's  bill  of  particnlars  was  duly  executed  by  the  plaintiff  and 
defendant,  as  alleged  in  said  bill  of  particulars.  (4)  That  the  de-  ' 
fendant  never  took  actual  posaeesion  of  the  real  property  described 
in  said  written  agreement,  and  never  exercised  any  actual  ownership 
or  control  over  the  same,  and  disowns  all  claim  to  the  same,  and  re- 
fuses to  take  it  under  said  agreement;"  and 


vey  to  the  porohaaer  whenever  requested,  no  time  being  fixed  for  the  payment  of 
the  balance.  Held,  that  tbe  payment  of  such  balance  and  the  conveyance  of  the 
land  were  dependant  acta,  to  be  concurrently  performed,  and  that  the  purchaser 
could  not  recover  back  the  aum  paid  without  showing  an  offer  and  readiness  lo 
pertoi'm  on  his  part,  as  well  as  a  refusal  lo  perform  on  the  part  of  tits-seUor.* 
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As  a  eonclvsion  of  law:  "That  plaintiff  is  entitled  to  recover  of  and 
from  the  defendant,  upon  the  several  causes  of  action  alleged  in  bis 
bill  of  particulars,  the  sum  of  $300,  with  interest  thereon  at  the  rate 
of  ten  per  cent,  per  annum  from  the  twenty^sixth  day  of  January, 

1877/' 
*8f3      Plaintiff  in  error  then  moved  for  judgment  in  his  favor  *on 

the  findings  of  fact,  notwithstanding  the  conclusion  of  law. 
This  motion  was  denied.  Said  party  then  moved  for  a  new  trial, 
which  was  also  denied.  Judgment  was  then  rendered  upon  the  find- 
ings for  the  plaintiff  for  the  full  amount  claimed. 

L.  F.  Keller,  for  plaintiff  in  error. 

The  vendor  of  real  estate  has  but  two  remedies  against  his  defaolting 
vendee:  (1)  If  the  vendee  fails  and  refuses  to  pay  the  purchase  money  accord- 
ing to  the  terms  of  the  agreement,  and  declines  to  accept  the  land,  (as  the  de- 
fendant has  done  in  this  case,)  the  vendor  has  his  option  to  treat  the  contract 
as  rescinded,  and  sue  the  vendee,  not  for  the  contract  price,  for  that  can  only 
be  recovered  when  the  title  has  passed  to  the  vendee,  or  where  the  judgment 
will  operate  as  a  transfer  of  the  title,  but  for  his  damages  sustained  in  the 
loss  of  the  bargain.  (2)  He  can  refuse  to  allow  the  vendee  to  rescind,  and  in 
that  event  his  only  remedy  is  specific  performance  to  enforce  the  contract, 
which  is  in  principle  the  same  action,  and  is  based  upon  facts  and  circum- 
stances the  legal  effect  of  which  is  identically  the  same  as  the  facts  which  sup- 
port an  action  to  recover  the  contract  price  of  chattels.  In  order  to  maintain 
specific  pei*formance,  the  vendor  must  aver  his  readiness  and  willingness  to 
convey  the  land;  that  he  has  tendered  a  deed  and  demanded  the  contract  price 
of  the  land;  and  then  the  decree  of  the  court  consummates  the  transaction. 

What,  then,  in, the  case  suggested — where  the  vendee  refuses  to  pay  tbe 
price  and  take  the  land — would  fully  compensate  the  vendor  for  his  loss  in 
the  bargain?  It  is  laid  down  by  courts  of  undoubted  authority,  both  in  Eng- 
land and  America,  that  the  action  appropriate  to  such  a  case,  where  the  re- 
medy at  law  is  adequate,  is  a  suit  to  recover  damages  for  the  loss  in  the  bar- 
gain, and  not  a  suit  for  the  contract  price;  that  the  proper  measure  of  dam- 
ages in  such  case  is  the  difference  between  the  contract  price  and  tbe 
*84  value  *of  the  land  at  time  of  breach,  or  at  time  of  trial.  This  is  cer- 
tainly a  rule  that  at  once  appears  just  and  equitable.  The  judgment, 
if  rendered  for  the  full  contract  price,  would  not  transfer  the  fee  to  the  defend- 
ant; while  the  theory  we  contend  for  in  either  case,  whether  it  be  the  action 
at  law  to  recover  damages  or  the  equitable  action  to  enforce  the  contract,  ad- 
justs the  entire  differences  of  both  parties  to  the  contract,  and  avoids  circuity 
of  action  and  unnecessary  litigation. 

Counsel  argued  at  length  in  support  of  the  foregoing  views,  and  cited  Pars. 
Cent.  (6th  Ed.)  232;  Sedg.  Dam.  (6th  Ed.)  222, 223;  Laird  v.Pim,  7  Mees.  & 
W.  474;  Sawyer  v.  Mclntyre,  18  Vt.  27;  Old  Colony  ft.  Corp.  v.  Evans,  6 
Gray,  25;  Griswold  v.  Sabin,  51 N.  K.  167;  Porter  v.  Travis,  40  Ind.  556;  Evrit 
v.  Bancroft,  22  Ohio  St.  172;  Allen  v.  Jarvis,  20  Conn.  38;  Wilson  v.  Holden» 
16  Abb.  Pr.  133 ;  Congregation  Beth  Elohim  v.  Central  Presbyterian  Cbarch» 
10  Abb.  Pr.  (N.  S.)  484. 

These  being  the  two  remedies  provided  bylaw,  it  remains  to  be  ascertained 
whether  the  plaintiff  below  had  brought  himself  within  the  scope  of  either,  so 
as  to  be  entitled  to  any  judgment;  and  if  so,  what  that  judgment  should  have 
been.  The  record  shows  that  the  defendant  refused  to  pay  for  the  land,  never 
took  possession,  and  disowns  all  claim  to  the  land.  The  plaintiff  then  bad 
his  option  to  sue  for  damages  for  the  loss  of  the  bargain,  or  recover  the  con* 
traet  price  in  equityi  through  the  medium  of  an  action  to  specifically  enforce 
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be  could  not  reoorer  the  full  oonttact  pnoe.  If  the  oecasionHl  decisions  cited 
by  cdunsei  for  plaintiff  in  error  can  be  considered  as  holding  that  he  cannot 
recover  such  contract  price,  they  are  overborne  by  the  great  weight  of  au- 
thority to  the  contrary.  Bi  ng.  Cont.  744  et  seq, ;  Crawford  v.  Bobie,  42  N.  H 
162;  Tripp  v.iBisliop,  56  Pa.  8t.  424;  Alna  v.  Plummer,  4  Greenl.  *258;  Rich- 
ards V.  Ediclt,  17  Barb.  260;  Bagley  v.  Eaton,  5  Cal.  497;  Goodpaster  v.  Porter, 
11  Iowa,  161;  Hershey  v.  Hershey,  18  Iowa,  24;  Cartwright  v.  Gardner,  5 
Gush.  273;  Sanborn  v.  Ghamberlin,  101  Mass.  409;  Dunlop  v.  Grote,  2  Car. 

&  K.  158. 
*87        *The  covenant  to  pay  the  first  three  installments  of  purchase  money, 

and  the  implied  covenant  to  convey  upon  the  payment  of  the  fourth  in- 
stallment, are  independent  covenants,  not  mutual  and  dependent  Bing.  GonU 
744  et  seq.  The  consideration  for  the  promise  to  pay  the  installments  of  pur- 
chase money  is  the  promise  to  convey,  and  not  the  cojiveyance.  Crawfoid  v. 
liobie,  42  N.  H.  162. 

But,  independent  of  the  decisions  of  other  states,  the  questions  argued  by 
counsel  for  plaintiff  in  error  are  determined  against  him  by  the  real-estate 
jurisprudence  of  our  own  state.  Where  land  is  sold  on  credit,  and  tlie  time 
of  payment  is  not  of  the  essence  of  the  contract  of  sale,  (and  such  is  manifestly 
the  case  of  the  contract  under  consideration,)  the  land  in  equity  becomes  the 
vendee's  and  the  purchase  money  the  vendor^  s.  Douglas  Co.  v.  Union  Pac. 
R.  Co.,  5  Kan.  *622.  The  contract  between  the  vendor  and  vendee  in  this 
case,  in  so  far  as  the  vendor's  right  to  the  purchase  money  is  concerned,  is 
fully  executed.  The  agreement  of  sale  put  the  vendee  in  possession.  Under 
such  circunistances,  neither  party  can  rescind  without  the  consent  of  the  other. 
The  agreement  in  question  is  an  equitable  mortgage,  and  an  action  of  fore- 
closure and  for  the  sale  of  the  lots  to  satisfy  the  unpaid  purchase  money  could 
be  maintained.  Courtney  v.  Woodworth,  9  Kan.  *448.  In  such  action,  a 
personal  judgment  for  the  purchase  money  could  be  rendered,  and  satisfaction 
thereof  had,  not  only  out  of  the  lots  in  question,  but  out  of  any  other  unex- 
empt  property  belonging  to  the  vendee.  Laws  1870,  c.  87,  §  IS;  Gillespie  v. 
Lovell,  7  Kan.  *423.  The  plaintiff  in  such  case  has  his  election  to  sue  on  the 
contract  of  payment  and  for  the  foreclosure  of  his  lien,  or  upon  the  contract 
of  payment  alone.    Lichty  v.  McMartin,  11  Kan.  *565. 

HoRTON,  G.  J.  The  plaintiff  in  error  insists — First,  that  the  trial 
court  erred  in  refusing  a  new  trial;  and,  second,  in  denying  his 
*88  motion  for  judgment  on  the  findings,  and  ren*dering  judgment 
for  the  defendant  in  error.  The  theory  of  his  counsel  is  that 
as  his  client  had  never  taken  possession  and  never  exercised  any 
ownership  over  the  land,  and  had  repudiated  the  entire  contract,  the 
defendant  in  error  had  two  remedies.  An  action  at  law  for  damages 
for  the  breach  of  the  contract,  and  the  measure  of  his  damages,  would 
be  the  actual  loss  in  the  bargain,  which,  if  he  retained  the  land,  would 
be  the  difference  between  the  contract  price  and  the  value  of  the  land 
at  the  time  of  breach,  or  when  suit  was  brought,  if  the  land  had  fallen 
in  value.  If,  however,  the  land  had  not  depreciated  in  value,  the 
d9.mages  would  be  nominal.  If  the  redress  afforded  in  this  way  was 
by  reason  of  any  peculiar  circumstances  an  inadequate  compensation 
id  him  for  the  loss  in  the  bargain,  then  bis  only  other  remedy  would 
be  in  equity.  In  such  an  action  he  could  force  a  sale  of  his  land,  and 
obtain  the  price  the  vendee  originally  agreed  to  pay.  This  theory 
of  couQsel|  and  the  numerous  authorities  cited  by  him,  are  scarcely 
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tended  only  as  security  for  advances,  and  though  nether  filed  nor  re- 
corded in  Illinois  or  Nebraska,  and  though  possession  at  the  property 
was  not  delivered.^ 

3.  :  Administration.    An  administratrix  of  the  vendor  in  sadi  a  bill 

of  sale  has  no  greater  rights  in  said  property  than  her  intestate,  and  eau 
make  no  other  defenses  than  he  against  such  bill  of  sale. 

4.  Administration:  Domicile:  Jurisdiction.    WhereF.,  domiciled  in  Ne- 

braska, dies,  leaving  personal  property  in- Kansas,  and  administration  is 

duly  taken  out  at  the  place  of  his  domicile,  and  the  administratrix  so 

*90        *i^pointed  takes  peaceable  possession  of  such  property  in  Kansas, 

and  there  is  no  opposing  administration  in  this  state,  and  no  local 

creditors,  held,  that  tlie  courts  of  this  state  will,  ex  comitate,  recognize 

her  possession  as  rightful,  and  protect  it  as  fully  as  though  she  bad  taken 

out  letters  of  administration  in  this  state.* 

6.  Execution :  Levy :  Jurisdiction :  Private  International  Law.  Where 
a  sheriff  of  one  of  the  counties  of  Nebraska,  with  process  issued  by  a  Ne- 
braska court,  comes  into  this  state,  and  levies  upon  personal  property 
.  within  the  limits  of  this  state,  such  levy  is  absolutely  void,  and  confers  no 
title  or  right  of  possession  upon  such  sheriff;  but  where  such  sheriff,  with 
such  process,  levies  upon  property  within  the  limits  of  his  jurisdiction,  he 
establishes  a  title  and  right  of  possession  which  will  be  recognized  and  pro- 
tected in  the  courts  of  this  state,  although  while  holding  such  possession 
he  temporarily  moves  such  property  into  this  state,  and,  while  in  this 
state,  it  is  seized  upon  process  issued  out  of  a  court  of  this  state. 

6.  Contracts:  Iiez  Looi  Contractus:  Lex  Fori:  Comity.    While  it  is  a 

general  proposition  that,  as  to  contracts  concerning  personal  propert?. 
the  lex  loci  contractus  governs,  or,  in  other  words,  that  whatever  goes  to 
the  form,  manner  of  execution,  and  all  other  matters  affecting  the  validity 
of  the  instrument  as  a  contract  inter  partes  is  settled  by  the  law  of  the 
state  where  the  contract  is  entered  into,  yet,  where  such  contract  is  made 
concerning  personal  property  situated  in  another  state,  the  latter  may, 
vdthout  violating  any  of  the  obligations  of  comity,  uphold  its  own  laws 
concerning  the  effect  of  such  a  contract  upon  the  rights  of  third  parties 
domiciled  within  such  state. 

7.  Chattel  Mortgage :  Liability  of  Mortgagee.    If  a  chattel  mortgagee  in 

this  state  takes  possession  of  the  property  mortgaged,  and,  in  good  faith, 
according  to  the  statute,  advertises  and  sells  the  property,  he  is  respon- 
sible to  the  mortgagor  for  only  the  surplus  of  the  proceeds  of  such  sale 
above  the  debt,  interest,  and  costs;  but,  if  he  make  other  disposition,  he 
is  responsible  for  the  difference  between  the  actual  cash  value  at  the 
time  and  place  of  taking  possession  and  the  amount  of  the  debt  and  in- 
terest.^ 

6.  Conflict  of  Laws:  Lex  Fori.    In  enforcing  remedies  the  lex  fori  gov- 
erns.'* 

iSee  Ramsey  ▼.  Glenn,  88  Kan.  271;  S.  C.  6  Pac.  Rep.  dOS. 

*See  Ravenscraft  v.  Pratt,  ante,  '•20,  and  note. 

> Notwithstanding  the  provisions  in  the  statute,  requiring  public  notice  of  the 
sale  of  personal  property  under  a  chattel  mortgage,  the  parties  thereto,  even  sub 
sequent  to  the  exeoution  of  the  chattel  mortgage,  may  make  a  valid  agreement 
for  the  mortgagor  to  waive  public  notice,  and  for  Uie  mortgagee  to  sell  at  private 
sale.    ReynoldB  v.  Thomas,  28  Kan.  810. 

*  A  plea  of  the  statute  of  limitations  is  a  plea  to  the  remedy,  and  donsequenUv 
the  209;/m  mustprevail.  Star  Wagon  Co.  v.  Matthiessen,  (Dak.)  14  N.  W.  Rep- 
107.    Bee,  also,  Walsh  v.  Mayer,  4  Sup.  Ct.  Rep.  260. 

Szemption  from  execution  being  a  matter  affecting  the  remedy*  at  least  within 
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a  bill  of  exceptions  of  no  validity,)  we  think  our  statntes  warrant  a 
case  made  with  exceptions  reduced  to  writing  after  the  close  of  a  tenn. 
There  is  no  inherent  vice  in  so  reducing  exceptions  to  writing.    The 

legislature  can  authorize  such  action,  and  the  question  is  one 
*92       of  policy  only.     Until  the  provisions  *for  a  case  made,  the 

statute  was  clear,  and  compelled  action  during  the  term.  The 
court  was  not  authorized  to  further  extend  the  time.  But  the  court 
is  authorized  generally  to  extend  the  time  for  making  a  case.  No  lim- 
itation is  placed  in  the  statute.  Full  discretion  seems  to  have  been 
granted.  And  the  case  made  is  not  the  mere  collection  of  the  plead- 
ings and  previously  prepared  bills  of  exceptions.  It  is  itself  the  state- 
ment of  the  proceedings  and  evidence,  or  other  matters,  or  so  much 
thereof  as  is  deemed  necessary  to  present  the  errors  complained  of. 
Gen.  St.  p.  737,  §  547.  It  is  an  original  document,  and  not  a  com-  J 
pilation.  Extending  the  time  to  make  it,  extends  the  time  to  make  . 
it  completely  and  wholly.  It  may  all  be  done  on  the  very  last  day  | 
of  the  extended  time.  The  testimony  and  exceptions  may  on  that  day 
for  the  first  time  be  reduced  to  writing.  This  would  seem  logically  to 
follow  from  ihe  provisions  of  the  General  Statutes.  But,  as  if  to  avoid 
any  doubt,  the  legislature,  in  1870,  and  again  in  1871,  amended  by 
providing  that  "the  exceptions  stated  in  a  case  made  shall  have  the 
same  effect  as  if  they  had  been  reduced  to  writing,  allowed,  and  signed 
by  the  judge  at  the  term  they  were  taken.''  Laws  1870,  p.  169,  §  2; 
Laws  1871,  p.  274,  §  1.  This  plainly  implies  that  the  exceptions  are 
first  reduced  to  writing  when  the  case  made  is  prepared,  and  declares 
that  they  are  to  have  the  same  effect  as  if  reduced  to  writing  at  the 
time  they  were  taken ;  and  the  time  in  which  they  may  be  so  reduced 
to  writing  is  as  extensive  as  the  time  for  making  the  case.  So  far 
as  the  motion  for  a  new  trial  is  concerned,  it  has  already,  been  decided 
that  it  may  be  continued,  and  that  the  lapse  of  a  term  does  not  viti- 
ate the  motion  or  forfeit  the  rights  of  the  moving  party.  Brenner  v. 
Bigelow,  8  Kan.  *498.  We  are  forced,  therefore,  to  an  examination 
of  the  record,  and  the  principal  questions  involved  in  it.  A  brief  state* 
ment  of  the  facts  is  necessary  to  a  clear  understanding  of  those  ques- 
tions. In  the  fall  of  1871,  the  cattle  in  controversy  belonged  to 
0.  P.  Faulkner.      At  that  time  he  executed  the  following  bill  of 

sale: 
•93  ♦"Union  Stock- Yards,  Chicago,  November  4, 1871. 

"Know  all  men  by  these  presents,  that  I  have  this  day  bargained,  sold, 
and  delivered  to  Denny  &  Hedman,  of  the  Union  stock-yards,  Cook  county, 
111.,  three  hundred  and  seventy-five  (375)  Texas  cattle  that  are  now  feeding 
on  my  farm  in  Richardson  county,  Nebraska.  Cattle  are  all  branded  with  the 
letter  «R.'  O.  P.  Faxtlkner." 

This  instrument,  though  in  form  an  absolute  billof  sale,  wasfoand 
by  the  jury  to  have  been  intended  as  only  a  security.  It  appears 
that  Faulkner  received  some  money  thereon  from  Denny  &  Redman, 
and  shipped  some  cattle  to  them.     The  balance  remained  in  his  pos- 
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to  the  property  while  in  Nebraska,  under  the  laws  of  Nebraska,  wili 
be  recognized  in  this  state.  The  title  acquired  by  a  levy  will  be  rec- 
ognized equally  with  that  acquired  by  a  bill  of  sale.  Generally,  one 
state  recognizes  titles  and  rights  acquired  and  vested  in  another  state 
to  property  in  that  state.  There  may  be  some  conflict  and  some  ex- 
ceptious  to  this  rule,  but,  so  far  as  the  case  at  bar  is  concerned,  it 
rests  upon  the  clearest  obligations  of  comity.     ''Whenever  personal 

property  is  taken  by  arrest,  attachment,  or  execution  within 
*9S      a  state,  the  title  so  acquired  *under  the  laws  of  the  state  is 

held  valid  in  every  other  state."  Story,  Confl.  Laws,  §  550. 
It  becomes  important,  therefore,  in  determining  whether  creditors 
have  acquired  any  valid  liens  which  they  may  assert  as  against  the 
bill  of  sale,  to  know  whether  the  levy  under  the  attachment  was  act- 
ually made  in  Nebraska  or  Kansas.  If  the  former,  the  sheriff's  title 
must  be  recognized;  if  the  latter,  it  is  of  no  validity. 

There  is  another  question  which  may  arise  in  the  future  disposi- 
tion of  this  case  which  requires  notice.  As  we  have  seen,  this  bill 
of  sale,  by  the  laws  of  Illinois,  Nebraska,  and  Kansas  alike,  was 
good  inter  partes;  but,  in  the  absence  of  record  and  a  delivery  of 
possession,  was  by  the  laws  of  the  former  state  absolutely  void  as 
against  creditors  and  subsequent  purchasers ;  while  by  the  laws  of 
Nebraska  and  Kansas  it  would  be  only  prima /a^ie  void,  and  might 
be  upheld  as  against  them  by  proof  of  good  faith  and  sufficient  con- 
sideration. Now,  the  question  may  arise  as  to  the  laws  of  which 
state  shall  control.  It  is  a  general  proposition  that,  as  to  personal 
contracts,  and  contracts  concerning  movable  property,  the  lex  loci 
contractus  governs.  In  other  words,  whatever  goes  to  the  form,  man- 
ner of  execution,  and  all  other  matters  affecting  the  validity  of  the 
instrument  as  a  contract  inter  partes,  is  settled  by  the  law  of  the 
state  where  the  contract  is  entered  into;  and  such  a  contract,  if 
valid  where  executed,  will  be  enforced  in  the  courts  of  every  other 
state,  provided,  at  least,  the  same  is  not  in  conflict  with  the  system 
of  jurisprudence,  and  does  not  contravene  the  policy  of  such  other 
state.  As  said  by  Mr.  Justice  Pobteb,  in  Ohio  Ins.  Go.  v.  Edmond- 
son,  5  La.  295 : 

'*  By  the  comity  of  nations  a  practice  has  been  adopted,  by  which  the  courts 
of  justice  examine  into  and  enforce  contracts  made  in  other  states,  and  cany 
them  into  effect  according  to  the  laws  of  the  place  where  the  transaction  took 
its  rise.     This  practice  has  become  so  general  in  modern  times  that  it  maybe 

almost  stated  to  be  now  a  rule  of  international  law;  and  it  is  subject 
*99        only  to  the  exception  that  the  contract  to  *  which  aid  is  required  should 

not,  either  in  itself  or  in  the  means  used  to  give  it  effect,  work  an  in- 
jury to  the  inhabitants  of  the  country  where  it  is  attempted  to  be  enforced." 

And,  in  Scadder  v.  Union  Nat.  Bank,  91  U.  S.  406,  the  court  said: 

"Matters  bearing  upon  the  execution,  the  interpretation,  and  the  validity 
of  a  contract  are  determined  by  the  law  of  the  place  wliere  the  contract  is 
made.    Matters  connected  with  its  performance  are  regulated  by  the  law  pre- 
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We  forbear  farther  remarks  upon  this  ease,  bat,  beeaose  the  ease 
was  not  deoided  in  accordance  with  the  views  herein  expressedi  direct 
a  reversal  of  the  jadgment,  and  a  new  trial. 

(All  the  justices  concurring.) 


*10l  ^FbTBB  a.  DoLBB  v.  FtLAXOL  M.  NOBTOV. 

January  Term»  1879. 

1.  False  Imprisonment:  Defense.  Where  a  private  prosecutor,  for  the 
purpose  dT  Instituting  a  criminal  prosecution  against  another  person  for 
grand  larceny,  makes  an  affidavit  before  a  justice  of  the  peace,  charging 
such  other  person  with  committing  the  crime  of  grand  larceny,  by  steal- 
ing a  steer  of  the  value  of  ^5;  and  a  warrant  la  issued  on  such  affidavit* 
and  the  defendant  is  arrested  thereon  and  imprisoned;  and  the  prosecutor 
pays  no  further  attention  to  the  prosecution,  and  the  prosecution  is  after- 
wards dismissed  and  the  defendant  discharged ;  and  there  wss  no  sufficient 
ground  in  law  for  said  prosecution ;  and  afterwards  the  defendant  com- 
mences an  action  on  said  facts  against  the  prosecutor  for  Mae  imprison* 
ment,  malicious  prosecution,  and  libel;  and  the  prosecutor  sets  up  as  a 
defense  to  the  action  that,  at  the  time  that  said  affidavit  was  made  and 
warrant  issued,  the  Justice  of  the  peace,  upon  the  facts,  decided  that  said 
defendant  had  committed  the  crime  of  larceny,  and  advised  that  he  be  pro- 
secuted therefor:  held,  that  said  decision  and  advice  of  the  Justice  are  not 
a  sufficient  defense  to  the  action. 

[8.  Malidoos  Frosecation :  Advice  of  ConnseL  Where  a  person,  acting 
in  good  faith,  and  under  the  advice  of  counsel  learned  in  the  law,  mis- 
takenly institutes  a  prosecution  against  another  person  who  is  not  liable, 
and  the  prosecution  fails,  the  prosecutor  does  not  thereby  render  himself 
liable  to  an  action  for  malicious  prosecution,  or  to  any  other  action.]^ 

Error  from  Osage  district  court. 

Action  for  false  imprisonment,  malicious  proseci:^tion,  and  libel, 
brought  by  Dolbe  against  Norton.  Trial  at  the  April  term,  1877,  of 
the  district  court,  and  judgment  for  the  defendant.  Dolbe  brings  the 
case  here. 

^  In  such  case  it  should  appear  that  such  person  had  stated  all  the  facts  to  his 
counsel.  Clark  v.  Baldwin,  25  Ean.  *120.  Bee,  also,  Johnson  v.  Miller,  (Iowa.) 
19  N.  W.  Rep.  810;  S.  C.  17  N.  W.  Rep.  84;  Porter  ▼.  Knight,  (Iowa J  19  N.  W. 
Rep.  282;  Witmore  ▼.  Mellinger.  (Iowa,)  18  N.  W.  Rep.  870;  8.  C.  U  N.  W.  Rep. 
722;  Smith  y.  Austin,  (MichO  18  N.  W.  Rep.  698;  Logan  y.  Maytag,  (Iowa,)  10  N. 
W.  Rep.  811;  Sherburne  v.  Rodman,  (Wis.)  8  N.  W.  Kep.  414;  Emerson  y.  Cocli- 
ran,  (Fa.)  4  Atl.  Rep.  498,  and  note;  Walker  v.  Camp,  (Iowa,)  27  N.  W.  Rep.  801. 
and  note;  S.  C.  19  K.  W.  Rep.  802. 

For  a  full  discussion  of  the  questions  of  malicious  prosecution  and  probable 
cause,  see  Qillespie  y.  Hudson,  11  Kan.  163,  and  note;  Ftell  y.  McDonala,  7  Kan. 
266,  and  note;  Bauer  y.  Clay,  8  Kan.  889,  and  note;  Magmer  y.  Renk.  (Wis.)  27 
N.  W.  Rep.  26,  and  note,  29;  Emerson  y.  Cochran,  (Pa.)  4  Atl.  Rep.  498,  and  note, 
600;  Taylor  y.  Rice.  27  Fed.  Rep.  264,  and  note,  267;  Heap  y.  Parish,  (Ind.)8N.  £. 
Rep.  54'9,  and  note,  552;  Kruleyits  y.  Eastern  R.  Co.,  (Mass.)  6  K.  B.  Rep.  600 
Qonzales  y.  Cobliner,  (Cal.)  8  Pac.  Rep.  697,  and  note*  TOO, 
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purporting  to  constitute  a  defense  to  the  whole  of  the  plaintiff's 
tion,  and  to  each  count  thereof.  The  plaintiff  demurred  to  the  si 
defense  of  the  answer,  on  the  ground  that  the  facts  set  forth  tl 
were  not  sufficient  in  law  to  constitute  any  defense  to  the  plaii 
action.  The  court  overruled  this  demurrer,  and  of  this  rulin 
plaintiff  now  complains.  We  think  the  court  below  erred;  for, 
the  second  defense  of  the  defendant's  answer  professes  to  be  a  f  u 
complete  defense  to  the  whole  of  the  plaintiff's  petition,  yet  it  i 
tainly  no  defense  to  the  third  count  thereof,  which  sets  up  a  cai 
action  for  libel.  But  the  main  question  discussed  by  counsel 
question  upon  which  the  defendant,  at  least,  seems  to  think  the 
sion  of  the  case  in  this  court  must  turn,  and  therefore  the  quest 
which  we  shall  give  our  especial  attention,  and  really  the  onlj 
we  shall  decide  in  the  case — is  the  question  whether  the  defei 
had  a  right  when  he  commenced  said  criminal  prosecution  tc 
upon  the  opinion,  decision,  and  advice  given  him  by  the  justice  c 
peace  before  whom  such  prosecution  was  commenced.  1 
*104  be  remembered  that  of  all  the  plaintiff's  supposed  causes  oJ 
tion  had  their  origin  in  said  criminal  prosecution,  and  t 
fore  a  statement  of  the  facts  of  the  whole  case  in  the  aggregate 
be  made,  and  not  a  statement  of  the  facts  of  each  count  or  can 
action  separately.  According  to  the  pleadings,  the  facts  of  the 
are  substantially  as  follows :  The  defendant  owned  said  steer, 
plaintiff  wrongfully,  but  without  larceny,  took  the  same  away 
the  possession  of  the  defendant's  herdsman.  The  defendant  di< 
know  whether  the  plaintiff,  by  these  acts,  committed  a  crime  in 
or  not;  therefore,  he  and  his  herdsman  went  to  said  justice  o 
peace,  and  stated  the  facts  to  him;  whereupon  the  justice  de< 
that  the  plaintiff  had  committed  the  crime  of  grand  larceny, 
advised  that  he  should  be  prosecuted  therefor.  The  justice  then 
up  an  affidavit,,  stating  and  charging  that  the  plaintiff  had 
mitted  the  crime  of  grand  larceny,  by  stealing  said  steer  valued  at 
which  affidavit  the  defendant  then  swore  to  and  signed.  The 
tice  then  issued  a  warrant  for  the  arrest  of  the  plaintiff ;  who  wa 
rested  thereon,  and  imprisoned.  The  defendant  paid  no  furtbe 
tention  to  the  prosecution,  which  was  finally  dismissed,  and  the  p 
tiff  discharged. 

We  do  not  think  that  the  opinion,  decision,  or  advice  given  bj 
justice  to  the  defendant  is  a  good  defense  to  this  action,  nor  tb 
is  a  good  defense  even<  to  the  second  count  of  the  petition,  which 
forth  a  cause  of  action  for  malicious  prosecution.  Straus  v.  Yo 
36  Md.  247,  256;  Olmstead  v.  Partridge,  16  Gray,  381,  382. 
^also,  inihis  connection,  the  following  authorities :  Murphy  v.  Lai 
*77  111.  172;  Beal  v.  Bobeson,  8  Ired.  276;  Stantcm  v.  Hart,  27  H 
539 ;  Burgett  v.  Burgett,  43  Ind.  78 ;  Wilkinson  v.  Arnold,  11 
45;  White  v.  Tucker,  16  Ohio  St.  468. 

It  is  not  claimed  that  the  justice  was  a  lawyer,  or  that  he  bad 
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2.  ■■■ :  Delivery.    A  deed  of  assignment  drawn  ap,  siffned,  and  ac 

edged  on  June  19, 1877.  but  not  delivered  until  July  2»  1877,  tool 
July  2, 1877,  and  not  before. 

8. •    Matters  concerning  assignment  discussed. 

Error  from  Cowley  district  court. 

Beplevin,  brought  by  Newlin,  as  assignee  of  A.  A.  Estlin,  a. 
Wall^er,  sheriff  of  Cowley  county,- for  the  recovery  of  certain 
and  chattels.     At  the  December  term,  1877,  of  the  district 
plaintiff  had  jqdgment  against  defendant,  who  brings  the  case 

Leland  J,  Webb  and  Charles  C.  Blacky  for  plaintiff  in  error. 

Hackney  <t  McDonald^  for  defendant  in  error. 

Yalbntikb,  J.  This  was  an  action  of  replevin,  bronghi  by 
Newlin  against  Richard  L.  Walker,  for  the  recovery  of  certain 
and  chattels.  Newlin  claims  the  goods  by  virtue  of  a  certain  d 
assignment,  executed  by  A.  A.  Estlin,  transferring  the  goods  t 
for  the  benefit  of  Estlin 's  creditors.  Walker,  who  is  sheriff  of 
ley  county,  Kansas,  claims  the  goods  by  virtue  of  four  certain  < 
of  attachment  issued  in  suits  brought  by  certain  creditors  c 
firm  of  A.  A.  Estlin  and  L.  B.  Norton,  as  A.  A.  Estlin  & 
*107  ^which  orders  of  attachment  Walker  levied  upon  said 
prior  to  their  being  replevied.  Judgment  was  render 
favor  of  the  plaintiff  in  the  court  below,  and  the  defendant,  n 
plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  defendant,  plaintiff  in  error,  claims  that  said  deed  of  ai 
ment  was  and  is  void,  both  because  of  technical  irregularities 
execution,  etc.,  and  because  it  was  made  for  the  purpose  of  hind* 
delaying,  and  defrauding  creditors;  and  he  claims  that  both  the 
tion  and  the  evidence  show  these  things. 

The  facts  of  the  case,  stated  briefly,  are,  as  shown  by  the  { 
ings  and  evidence,  substantially  as  follows:  Prior  to  May  16^ 
A.  A.  Estlin,  of  Council  Grove,  Kansas,  and  L.  B.  Norton  or  his 
Annette  S.  Norton,  of  St.  Louis,  Missouri,  were  partners  in  the 
eantile  business  at  Council  Grove,  Kansas,  and  at  Winfield,  C< 
county,  Kansas,  under  the  firm  name  of  A.  A.  Estlin  &  Co. 
prior  to  that  time,  said  firm  had  contracted  a  large  number  of  d 
among  which  were  those  for  the  enforcement  of  which  said  ord< 
attachment  were  issued.  About  that  time,  to-wit.  May  16, 1877 
partnership  was  dissolved;  Estlin  taking  all  the  property,  and  a 
ing  to  pay  all  the  debts.  Afterwards,  Estlin  carried  on  said  bus 
alone.  On  June  19,  1877,  Estlin  drew  up,  signed,  and  acknowk 
said  deed  of  assignmenb,  assigning  all  his  property — that  which 
previously  belonged  to  the  firm  of  A.  A.  Estlin  d^  Co.,  as  well  a 
other  property,  except  such  as  was  exempt  from  debts — ^to  said  ' 
Newlin,  a  resident  of  Morris  county,  Kansas,  for  the  benefit  oi 
(Estlin's)  creditors.     The  plaintiff  in  error,  defendant  below,  cli 
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ings  and  proved  by  the  evidenoe,  and  we  cannot  Bay  that  tl 
below  erred. 

Said  deed  of  assignment  took  effect  July  2, 1877,  when  it 
livered,  and  not  previoasly.     Mitchell  v.  Skinner,  17  Ean.  56 
rison  v.  Andrews,  18  Ean.  535,  541 ;  Gain  v.  Bobinson,  20  E^ 
460. 

We  think  the  description  of  the  property  was  sufficient,     i 

the  assignee  had  no  difficulty  in  finding  the  property.     Ind 

think  that  everything  else  was  sufficient ;  and  no  actual  fraud  c 

tion  to  defraud  creditors  is  shown.     Under  our  present  sta 

would  take  a  pretty  strong  showing  of  fraud  or  intended  fraud  \ 

{date  an  assignment,  good  in  every  other  respect,  made  for  the 

of  creditors.     Section  1  of  the  assignment  act  of  1876  provid 

"The  judge  of  the  district  court  may  appoint  a  receiver  to  take  i 
possession  of  the  property  assigned,  in  all  cases  in  which  it  shall  be 
appear  to  him  that  the  assignee  is  not  responsible  for  the  amount  of  the 
assigned,  or  that  there  is  danger  of  the  property  becoming  lost,  unti 
signee  shall  give  security  as  provided  by  law."    Laws  1876,  p.  202. 

Sections  2  and  3  of  said  act  provide  that  the  clerk  of  the 
court  shall  give  notice  to  all  the  creditors  having  claims  for  c 
dollars  of  a  meeting  to  be  held  by  such  creditors  on  a  certa 
"not  less  than  twenty  nor  more  than  thirty  days  from  the  day 
assignment,"  at  which  meeting  the  creditors  are  to  elect  an  a 
to  take  charge  of  the  trust;  "and  until  after  such  meeting, 
signee  named  in  such  assignment  shall  exercise  no  oth( 
*110  ere  ^thereunder  than  the  safe-keeping  and  control  of  tb 
erty  coming  into  his  hands  under  such  assignment." 
1876,  pp.  202,  203.  Section  4  of  said  act  provides  forremovi 
for  filling  vacancies,  etc.,  and  the  entire  control  of  the  matte 
the  hands  of  the  judge  of  the  district  court.  A  decision,  the 
made  under  former  laws,  or  decisions  made  under  the  laws  oi 
states,  may  have  no  application  to  cases  arising  under  our  { 
laws. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


92  KANSAS  REPORTS. 

The  facts  required  to  be  stated  in  the  affidavit  must  exist,  and  ba  established! 
'>r  replevin  will  not  lie.    Westenl^erger  v.  Wheaton,  8  Kan.  *169. 

But  even  if  it  devolved  upon  defendant  below  to  allege  and  prove,  as  a 
matter  of  defense,  that  the  property  was  taken  in  execution  ou  any  order  or 
judgment  against  plaintiff  below,  this  was  sufficiently  alleged  in  the  answer; 
and  such  allegation,  in  the  absence  of  a  replication,  stands  admitted.  Bailey 
V.  Bayne,  20  Kan.  667. 

S.  A.  Burroughs,  for  defendant  in  error. 

*112  *VAiiBNTiNB,  J.  This  was  an  action  of  replevin,  brought  by 
John  B.  Armstrong  against  George  Hoisington,  for  the  recov- 
ery of  a  buggy,  horse,  and  harness.  The  case  was  tried  in  the  court 
below  before  the  court  and  a  jury.  The  verdict  and  judgment  were 
in  favor  of  the  plaintiff  and  against  the  defendant,  and  the  defendant, 
as  plaintiff  in  error,  brings  the  case  to  this  court.  But,  as  error  must 
be  shown,  and  cannot  be  presumed,  we  hardly  think  that  the  judg- 
ment of  the  court  can  be  reversed.  The  plaintiff  in  error  says  in  his 
brief :  *' Where  property  is  seized  under  an  order  of  attachment  against 
a  given  person,  such  person  cannot  replevy  the  same  in  the  hands 
of  the  officer."  This  is  a  correct  proposition  of  law  with  reference 
to  property  not  exempt  from  attachment;  but  it  is  wholly  imma- 
terial whether  it  is  correct  or  not  so  far  as  this  case  is  concerned. 
The  affidavit  for  the  order  of  replevin  shows,  as  it  should  do  under 
section  177  of  the  Code,  (Gen.  St.  661,)  that  said  property  was  not 
taken  in  execution  on  any  order  or  judgment  against  the  plaintiff 
below,  or  for  the  payment  of  any  tax,  fine,  or  amercement  assessed 
against  him,  or  by  virtue  of  an  order  of  delivery  issued  in  replevin, 
or  any  other  mesne  or  final  process  issued  against  him;  and  the 
petition  below  is  silent  with  reference  to  all  these  things.  The  plain- 
tiff in  error,  therefore,  among  others,  makes  the  following  points : 

"Second.  The  affidavit  required  by  statute  (Gen.  St.  o.  80,  §  177)  is  no  part 
of  the  pleadings,  and  the  facts  therein  set  forth  form  no  part  of  the  issues  in 
thC'Case.  Third.  It  was  necessary  for  plaintiff  to  allege  in  his  petition  that 
the  property  was  not  tak^n  in  execution  on  any  order  or  judgment  against 
him.  Gist  v.  Loring,  60  Mo.  487.  Fourth.  The  facts  required  to  be  stated 
in  the  affidavit  must  exist,  and  be  established,  or  replevin  will  not  lie.  Wes- 
tenberger  v.  Wheaton,  8  Kan.  ♦169." 

The  second  proposition  is  a  correct  statement  of  the  law  on  this 
subject.     The  facts  set  forth  in  the  affidavit  form  no  part  of  the  issues 

in  the  case,  unless  they  are  again  set  forth  in  the  pleadings. 
*113     *But  it  makes  no  difference,  so  far  as  this  case  is  concerned, 

whether  said  proposition  is  correct  or  not. 
The  third  proposition  is  not  good  law.  All  that  a  plaintiff  in  re* 
plevin  is  required  to  set  forth  in  his  petition  is  that  he  is  the  owner  of 
the  property  in  controversy,  (describing  it,)  or  that  he  has  a  special 
ownership  or  interest  therein,  (stating  the  facts  in  relation  thereto;) 
that  he  is  entitled  to  the  immediate  possession  of  the  property,  and 
that  the  defendant  wrongfully  detains  the  same  from  Lim« 


admit  tbat  an;  ftctioo  was  ever  pending  against  the  plaintiff.  The 
plaintiff's  petition  mentions  an  order  of  attaebment,  issued  by  A.  M. 
Grary,  a  justice  of  the  peace;  bat  this  order  of  attachment  was  ia- 
sued,  as  the  evidence  shows,  in  an  action  in  whiob  Thomas  C.  Ayera 
was  the  plaintiff,  and  Thomas  Annstrong  (not  the  plaintiff  in  tluR 
action,  John  B.  Armstrong)  was  the  defendant.  The  answer  merely 
admits  a  suppoaed  allegation  in  the  petition ;  but  there  is  no  such  alle* 
gatioQ  in  the  petition.  Such  an  admission  cannot  be  ooostrued  iato 
an  allegation  that  needs  a  reply.  When  the  defendant  says  he  ad- 
mitt  a  portion  of  the  petition,  it  cannot  be  oonatrued  tbat  he  seta  up 
something  affirmatively  which  will  overturn  and  destroy  the  efficacy  of 
the  petition. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  oonourring.) 


•115  •£.  B.  Fbavseb  ».  W.  J.  Moorb. 

January  Terra.  1879. 

Parties:  Fartnerahip:  Contraot:  Aotlon.  A  petition  was  Sled  b;  F. 
against  M.,  alleging  that  M.,  individually,  and  on  behalf  of  Che  flrtn  ot 
OBbun  &  Co.,  a  firm  composed  of  O.  and  M.,  agreed,  for  a  sufficient  con- 
sideration, to  let  F.  draw  out  S660  In  mercliandiae  from  the  Hrmof  0.& 
Co.,  to  which  agreement  0.  &  Co.,  for  value,  assented:  that  M.  bougiit 
the  interest  of  0.,  his  copartner,  and  hecaroe  the  sole  prpprletor;  that 
botli  M.  and  the  firm  of  O.  &  Co.  refused  to  deliver  the  merchandise  to 
F.,  when  demanded  under  the  agreement  with  M.  and  0.  &  Co.  Beld 
error  for  the  court  helow  to  sustain  a  demurrer  to  said  petition  for  defect 
of  parties,  or  that  the  petition  failed  to  state  facts  sufflclent  to  constitute 
a  cause  of  action  against  M. 

Error  from  Bourbon  district  ooort. 

Action  brought  by  the  plaintiff  in  error  against  the  defendant  in  error 
in  the  district  court  to  recover  $660,  with  interest  from  May  1, 18?^- 
The  petition  alleged  that  A.  G-.  Osbun  and  the  plaintiff,  £.  B.  Fray* 
ser,  were  partners  together  in  the  wholesale  and  retail  drug  businesB, 
at  Fort  Scott,  in  this  state,  in  November  1876;  that  plaintiff's  inlei- 
est  in  the  business  was  |T60  in  excess  of  his  copartner;  that  in  sai^ 
month,  the  defendant  bought  of  plaintiff  his  one-half  interest  in  tbe 
store,  and,  in  addition  to  the  payment  in  money  made  therefor,  aI§o 
cuntraoted  and  agreed  with  plaintiff  that  be  should  withdraw  $760  in 
merchandise  of  the  new  firm  of  Osban  &  Co.,  composed  of  A.  0.  (tebas 
and  W.  J.  Moore ;  that  of  this  contract  and  agreement  Osbon  bad 
notice,  and  to  the  contract  Osbun  &  Co.,  for  valtie,  assented;  thatio 
February,  1877,  plaintiff  gave  the  defendant  credit  for  f  100,  and,  cm- 


there  was  no  defeoi  of  partiea  in  the  petitioD.  ' 
suffidient  facts,  and  the  demurrer  ought  to  have  U 

The  judgment  of  the  dietrict  court  muBt  be  ; 
eauee  remanded,  with  direction  to  the  court  below  '. 
murr«r  of  defendant.  | 

(All  the  jostices  ooncurring.)  i 


Jomt  WiLUAUB  V.  Atohibon,  T.  a  8.  F.  I 

JaDuory  Term,  1879. 

Negliganoe:  Demnrrer  to  lirldanoe;  Ballroad:  JucU 
railroad  company  ts  sued  by  one  oC  its  employes  for  in] 
bim  while  In  tbe  service  of  the  compan^r,  and  on  the  U 
negligence  la  sliown  to  have  existed  on  tlie  part  of  €d 
company  or  any  of  ita  employea  other  than  the  plainti 
plaintiff  cannot  recover,  and  that  the  court  might  rigl 
eriy  suEtain  a  demuner.  interposed  by  the  defendant  j 
evidence,  and  that  the  court  might  then  rightfully  and 
judgment  in  favor  of  the  defendant,  and  against  the  plai 

Error  from  Shawnee  distriot  court.  i 

Action  by  Williams  against  the  railroad  company  tol 
ages  for  personal  injuries  received  by  him  while  in  the 
company.     Trial  at  the  January  term,  1878,  of  tbe  d 

and  judgment  for  defendant. 
•118     *Hentig  db  Sperry,  for  plaintiff  in  error. 

We  refer  to  section  1,  c,  94,  Laws  1874;  Snow  v,  Hous 
8  Allen,  441;  Cayzer  v.  Taylor,  10  Griiy,  280. 

The  plainllff  did  not  join  in  the  demurrer,  and  no  Judgment  c: 
upon  ademurrertoevidence  until  there  is  a  joinder  In  demurrer 
common-law  rule,  and  the  statute  bus  not  changed  it.  Tbe  sni 
the  rule  exist  now,  and  it  should  be  rigidly  enforced.  One  partj 
upon  the  other  party  joining  in  demiirrBT,  without  distinctly  ac 
the  recoi-d  every  fact  and  every  conclusinn  which  the  evidence 
adversary  conduced  to  prove.  It  would  be  striking  at  the  very 
justice  topermit  one  party  to  take  the  evidence  from  the  jury  npi 
to  evidence  without  giving  his  adversary  the  right  to  have  tbi 
entered  of  record,  that  a  higher  court  may  protect  his  rights.  F 
andria,  11  Wheat.  320;  Unittd  States  B»nk  v.Smitb,Id.  179;  O 
Co.  V.  Catlett,  12  Wheat.  389. 

On  demurrer  to  evidence  the  rule  is  that  every  fact  which  t! 
I^ally  Infer  from  the  evidence  is  admitted  hy  the  d«unrrer 
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the  case  to  this  oonrt  od  petition  m  error,  and  ask  that  the  jadgioentB 
of  both  the  diBtriot  court  and  the  jaetioe's  court  be  reversed. 

At  the  time  the  plaintiff,  defendant  in  error,  oommenced  his  aotion, 
he  filed  with  the  justice  an  affidavit  for  the  replevin,  and  also  a  bill 
of  particulars;  and  upon  these  papers  the  jnetioe  issued  aeummoiis, 
including  an  order  to  the  officer  executing  it  to  seize  the  property  in 
controverey,  and  deliver  it  to  the  plaintiff.  Gen.  3t.  p.  789,  §  S8; 
Hannnm  v.  Norris,  il  Kan.  "116.  The  summons  was  duly  served 
upon  the  defendants ;  bat  the  property  coald  not  be  found,  and  hence 
was  never  taken  under  the  writ.  On  the  return-day  of  the  enmmoDB, 
and  at  the  time  set  for  the  trial  of  the  caase,  the  defendants  made  a 
special  appearance,  and  moved  the  court  to  set  aside  the  service  made 
in  the  case,  and  to  dismiss  the  action  becanse  of  certain  supposed  de- 
fects and  irregularities  is  the  papers  in  the  case.  The  court  over- 
ruled the  motion,  and  the  defendants  excepted.  The  defendaDts 
made  no  further  appearance  in  the  case.  The  plaintiff  then  pro- 
ceeded with  the  trial;  but,  as  the  property  in  controversy  bad  uot 
been  taken  by  the  officer,  be  proceeded  with  the  trial  as  an  action  foi 
damages  only,  and  recovered  a  judgment  for  $58  damages,  and  costs. 

The  defects  in  the  plaintiff's  papers,  as  the  defendants  alleged  tbem 
to  be  and  set  tbem  forth  in  their  said  motion,  are  as  follows: 
•124  •"(!)  The  affidavit  flled  by  the  plaintiff  in  this  case  ia  irregnlar, and 
does  not  stnte  facts  sufficient  to  confer  Juriadictlon  upon  tbla  conrt  to 
issue  summons  in  ttiis  action.  (2)  This  court  has  no  jurisdiction  of  tbe  sub- 
ject of  thin  action,  or  of  the  persons  of  tlie  defendants.  (3)  The  buidtdom 
issued  in  this  case  Is  irregular,  and  void  upon  its  face.  f4)  For  other  defects 
and  Irregularltiea  appearing  upon  the  face  of  the  papers  in  the  case." 

It  is  not  now  claimed  that  either  the  anmiQons  or  the  bill  of  particu- 
lars, as  a  summons  and  bill  of  particulars  in  an  action  of  replevin, 
is  or  was  in  any  respect  defective.  Indeed,  they  were  amply  suffi- 
cient. But  it  is  still  claimed  that  the  affidavit  for  the  order  of  de- 
livery is  insufficient,  and  the  defendants,  plaintiffs  in  error,  now  point 
out  what  they  consider  to  be  the  fatal  and  inoarable  defects  therein. 
This  they  did  not  do,  or  at  least  it  does  not  appear  that  they  did 
it,  in  the  justice's  oourt.  The  defects  now  pointed  out  bythe  defend- 
ants are  as  follows: 

(1)  While  the  plaintifF  states  in  his  afBdavit  that  he  has  a  special  owne^ 
ship  iu  the  property  in  controversy;  that  he  is  entitled  to  the  immediate  pos- 
session thereof ;  and  that  thedefendants  wrongfully  detain  the  same  from  him; 
and  while  he  also  states  that  his  special  ownership  Is  derived  fi-om  a  wiiltpn 
i^eement  between  himself  and  one  Thomas  (Sine,  giving  to  the  plaintiff  tbe 
property  to  hold  as  a  pledge  and  a  security  for  960  borrowed  <rf  tbe  plaintiff 
by  Gline,  yet  tbe  plaintiff  does  not  state  in  his  afDdavit  that  Cline  ever  owned 
the  property,  or  that  either  he  or  Cline  ever  had  the  possession  thereof;  and  be 
does  not  give  any  copy  of  the  said  written  agreement.  (2)  And  while  the  pluin- 
tiff  states  in  his  affidavit  that  the  property  was  not  taken  for  the  payment  of 
any  tax,  fine,  or  amercement  assessed  against  hiro,  or  by  virtue  of  an  order 
IsBoed  In  replevin,  "or  aay  other  mesne  qf  final  process."  yet  he  does  not 
stale  therein  that  the  property  was  not  taken  in  execution,  on  any  oider  or 


judgmeDt  againBt  turn,  or,  if  so  taken  on  execution,  tbnt  it  was  by  statute  ex- 
empt from  Beiiiira;  nor  does  he  state  that  It  was  not  taken  on  "any  other 
mttiu  or  final  proceee  issued  agialiut  him."  - 

*135  We  think  the  affidavit  was  informal  and  defective  in  the  're- 
spects  BubBtantisU;  as  pointed  oat  by  the  defendants;  but 
etitl  we  do  not  think  that  it  was  eo  defective  or  informal  aa  to  be 
void.  We  think  that  the  Jastice  of  the  peace  had  juriediction  to  is- 
fliie  the  sammone,  and  that  the  Biimmona  was  valid.  If  the  action 
had  proceeded  to  the  end  as  one  of  replevin,  we  think  the  juBtioe, 
upon  proper  motion  being  made  therefor  by  the  defendants,  should 
have  required  the  plaintiff  to  amend  his  affidavit  so  as  to  make  it 
correspond  strictly  with  the  requirements  of  the  statute ;  and  if  the 
plaintiff  had  then  failed  to  so  amend,  and  only  in  that  ease,  then 
the  justice  should  have  dismissed  tbe  action.  But  the  action  did 
not  proceed  to  the  end  as  an  action  of  replevin.  The  officer  failing 
to  find  the  property  in  controversy,  the  action  was  converted  into 
one  for  damages  only,  and  as  an  action  for  damages,  no  affidavit  of 
any  kind  was  required;  and  therefore  we  do  not  think  that  tbe  court 
erred  in  overruling  said  motion. 

Said  affidavit  contains  "mesne  of,"  instead  of  "mesne  or,"  but  any 
one  can  understand  what  was  meant ;  and  if  the  property  was  not 
taken  nnder  any  "mesne  or  final  process,"  it  conld  not  have  been 
taken  "is  execution  on  any  order  or  indgment,"  (Auld  v.  Kimberlin, 
7  Kan.  *60I,  *60T;)  and  while  tbe  affidavit  defectively  states  how 
plaintiff's  special  ownership  of  tbe  property  was  derived,  yet  it  also 
states  positively  and  absolutely  that  he  had  a  special  ownership  in 
the  property.  It  was  not  absolutely  necessary  that  the  plaintiff  should 
give  a  copy  of  said  written  agreement  in  said  affidavit.  The  affidavit 
was  merely  irregular,  and  not  void;  and  all  the  other  proceedings  in 
the  ease  were  entirely  regular.  Hence,  the  justice  bad  jurisdiction 
both  of  the  parties  and  of  tbe  subject-matter  of  the  action,  and  the 
right  to  bear  and  determine  the  case ;  and  hence  tbe  defendants  could 
not  ignore  tbe  proceedings  as  nullities;  but  they  were  bound  to  ap- 
pear and  defend,  if  they  had  any  defense. 
The  affidavit  related  to  tbe  action  wholly  as  an  action  of  replevin; 
and  when  the  action  ceased  to  be  one  of  replevin,  and  became 
*I26  one  for  damages  merely,  tbe  affidavit  became  a  'very  unim- 
portant paper  in  tbe  case.  It  was  probably  necessary  that  tbe 
affidavit  should  be  sufficiently  regular  so  as  to  give  to  the  court  juris- 
diction. But  when  the  court  acquired  jurisdiction,  and  the  action 
was  converted  into  one  for  damages  only,  it  then  became  entirely  im- 
material how  irregular  the  affidavit  was.  It  was  no  longer  necessary 
that  the  affidavit  should  be  amended  so  as  to  make  it  comply  strictly 
with  the  statutes,  or  that  tbe  case  should  be  dismissed;  for  an  affi- 
davit is  not  required  at  all  in  an  action  merely  for  damages. 
Bat  it  is  claimed  that  if  we  treat  the  action  as  one  for  damages  only, 

then  ihABiiminnna  nraa  nManfRoinnf  -    thaf  U  vab  ilafaKlivo  m  nnt  hav. 


was  appealed,  and  tried  at  the  April  term,  1877,  of  the  dietnot  coon, 
upon  an  agreed  statement  of  facts.     Findii^s  and  jadgment  for  the 
plaintiff.     Frankboaser  brings  the  ease  here  for  review. 
William  Thomson,  for  plaintiff  in  error. 

The  main  statutes  of  Kansas,  vhreh  bear  upon  themibject  of  the  registra- 
tion of  chattel  mortages,  are  section  }i  of  "An  act  for  the  prevention  of  (rauds 
and  perjuries,"  (chapter  i4,  Oen.  St..)  and  set^on  9  ot  article  2 of  chnpt«r  68 
of  the  General  Statutes,  both  of  which  sections  took  effect  October  31, 1868. 
These  two  sections  are,  to  all  intents  and  purposes,  the  same  as  the  New 
York  provisions,  uulees  the  provision  at  the  end  of  section  3,  "this  section 
shall  not  interfere  with  the  provisfonB  of  law  relating  to  chattel  mortKagce," 
makes  a  difference.  We  contend  that  the  effect  of  the  two  statutes  of  Kan- 
sas will  be  exactly  the  same  without  as  with  that  provision.  The  acts  took 
effect  at  the  same  time,  and,  when  the  two  statutes  are  presented  to  aa; court. 
tlie  court  will  construe  them  so  as  to  give  rffect  to  both,  if  possible;  and,  un- 
less it  be  absolutelj  necessary  for  a  proper  construction  of  each.  It  will  not 
be  hfld  that  the  provisions  of  tlie  one  shall  override  those  of  the  other. 

Observe  the  manner  in  which  the  Xew  York  courts  have  held.  The  first 
enai'tmcnt  of  that  state  was  in  its  provisions  the  same  in  effect  as  section  3 
of  the  fraud  and  perjurj  act  of  our  own  state,  with  the  exception  of  having 
no  clause  relating  to  whetlier  it  should  or  should  not  interfere  nitb 
*I29  sub*sequent  laws  piisseil  relating  in  any  way  to  its  Bubject~matt«r. 
Subsequently  that  state  enacted  the  provision  above  enacted,  relating 
to  filing  chattel  mortgages.  This  last  one  is  like  the  provisions  of  our  own 
law  relating  to  the  same  subject.  In  construing  both  of  these  enactments 
of  New  York,  what  would  be  the  firatmie  the  court  would  apply?  EvidMtly 
this:  that  if  the  second  aot  inteileres  with  the  first,  tlien  the  provisions  of  the 
second,  being  the  last  expression  of  the  legislative  will,  must  govern.  Ibis 
rule  wHsapplieil;  but  it  was  tlecided  that  no  conflict  arose  betweer.  the  two 
acts,  and  that  there  was  no  repeal  of  the  first  by  any  implication  drawn  from 
the  second.  If,  then,  the  courts  of  that  state  huve  already  applied  the  rale 
of  general  law,  and  come  to  the  result  specified,  can  the  oourta  of  this  stxte. 
in  applying  the  same  rule  of  construction, — although  that  rule  is  made  a 
pait  of  the  statute  Itself, —  come  to  any  other,  different  conclusion?  We 
believe,  then,  with  the  New  York  and  Mir.nesota  couits,  that  our  registmtion 
or  filing  of  chattel  mortgagee  is  not  equivalent  to  a  change  of  possession; 
and  that,  where  the  mortgaged  property  is  left  with  the  mortgagor,  the  trans- 
action is  presumed  to  be  fraudulent,  even  though  the  mortgage  has  been 
properly  filed;  but  that  such  presumption  may  be  overthrown  by  evidence  o( 
good  faith. 

Our  statute  does  not,  like  the  enactments  of  some  states,  contain  the  ex- 
press provision  that  the  filing  of  tlie  mortgage  shall  operate  and  have  the 
same  effect  as  a  change  of  possession.  Such  a  provision  is  contained  in  tbe 
Iowa  statutes  concerning  the  filing  of  chattel  Tnortgagea;  ami  therefoi«  the 
decision  of  the  Iowa  court,  upon  which  the  defendant  in  error  so  folly  relies, 
is  no  proper  rule  for  guidance  in  Kansas.  See  sections  2201,  (1198,)  2203. 
(1195,)  c.  93,  Rev.  St.  1860.  The  concluding  part  of  section  2203  Is  as  fol- 
lows: "And  from  the  time  of  said  entry,  and  not  before,  shall  the  sale  or 
mortgage  be  deemed  complete  as  to  third  persons,  and  thall  have  tAe  tame 
e^ect  aa  though  it  shall  have  been  aixompanied  by  the  aattuU  delivery  i/  ii* 
propei'ty  so  sold  or  mortgaged. "  That  portion  of  the  quotation  «■ 
*130  pressed  in  italics  is  not  found  in  *the  Kansas  laws.  We,  then,  not 
moored  to  the  shore  by  the  cable  of  legislative  enactment,  must  sail  on 
tbe  swelling  Qood  of  the  common  law,  wafted  towaida  a  sure  and  safe  harbor 
by  the  breezes  of  a  thousand  decisions. 


with  increasing  frequency.  Tbrae  are  given  by  merchants  upon  the  stock  of 
goods  in  their  shops  and  stores,  while  permitted,  either  by  the  t^rms  of  the 
mortgage  or  by  agreement  with  the  mortgagee  deftorstbe  instrument,  to  con- 
tinue selling  the  same  goods  in  the  usual  oouree  of  business.  Many  decis- 
ions liave  been  made  by  the  conrta  upon  both  classes  of  such  cases.  Some  of  . 
these  authorities  we  shall  cite  and  review. 

In  reference  to  mortgages,  with  the  poflseasion  given  to  the  mortgi^or  by 
the  mortgagee,  and  power  of  sale  glVen  mdttgagor  deAorsthe  mortgnge:  In 
the  case  of  Griswold  v.  Sheldon,  4  N.  Y.  581,  the  court  says:  "It  is  appar- 
ent from  the  face  of  the  instrument,  when  read  with  reference  to  the  nature 
of  the  case  and  the  existing  state  of  things  at  the  time  it  whs  given,  that  the 
parties  intended  that  Burtllck  should  do  jjst  what  he  did  do;  that  he  should 
go  on  selling  the  goods  as  a  meixshant,  and  deahng  with  them  in  all  respects 
as  though  ne  were  the  absolute  owner.  Thus  he  acted  down  to  the  time  of 
the  flrst  levy,  when  there  had  been  no  default  on  his  part,  and  he  was  by  the 
t«rms  of  the  mortgage  entitled  to  the  posseaaion  of  the  goods  to  the  exclusion 
of  the  plaintiff.  On  this  case  t)ie  Judge  below  refused  to  nonsuit  the  plain- 
tiff, holding  that  the  mortgage  was  not  void  in  law  against  the  creditors  of 
Burdick,  and  left  it  to  the  jury  to  say  whether  the  mortgage  was  made  to 
hinder,  delay,  or  defraud  the  creditors  of  Burdick,  and  whether  a  aulticient 
reMSon  or  excuse  had  been  given  for  permitting  Burdick  to  liave  possession 
of  the  goods.  I  am  far  from  thinking  this  a  proper  dispositidn  of  the  case. 
The  parties  not  only  stipulated  for  continued  possession  in  the  mortgagor,  a 
thing  Which  the  legtslatn  re  h.4SCondemned'a8  presumptively  fraudulent  against 
creditors,  but  I  have  been  unable  to  read  the  conveyance  with  a  knowledge 
of  the  surrounding  ci  ream  stances  Without  coming  to  the  conclusion  that  the 

parties  intended  that  Burdick  should  deal  with  tlie  goods  as  his  own. 
*181       •    •    *     Butif  the  intention  to 'allow  Burdick  todispoee  of  the  mort> 

gaged  property  as  owner  cannot  be  gathered  from  the  face  of  the 
deed,  still  the  goods  were  left  in  his  possession,  and  he  was  in  fact  allowed  to 
deal  with  them  as  owner,  and  dispose  cd  them  as  a  merchant  to  his  customers, 
from  the  dat«  of  the  conveyance  down  to  the  time  of  the  levy.  Such  atrans- 
action  the  law  always  baa  and  I  trust  always  will  pronounoe  a  fraud  upon 
creditors  and  purchasers;  and  the  judge  should  have  so  ruled  at  the  circuit." 
In  support  of  this  pnqtosltton,  the  court  cited,  with  approval,  Wordnll  v. 
Smith.  I  Gtmp.  332;  Paget  v.  Perchard,  1  Esp.  205;  Jortlan  v.  Turner,  3 
BlHckf .  809;  Diwer  v.  McLsuihlm,  2  Wend.  596;  Wood  v.  Lowry,  17  Wend. 
492;  Ooodrich  *.  Downs.  6  Hill,  4SH;  Barney  v.  Orlffln,  2  fi.  Y.  365.  It  is 
true  that  the  court  was  divided,  but  the  majority  of  the  court  approved  of 
the  decision,  and  it  was  always  followed  afterwards  in  that  stat«.  See  Edgell 
V.  Hart,  9  N.  Y.  213;  Gardner  v.  McEwen,  19  N.  Y.  123;  Conkling  v.  Shel- 
ley, 2»  N.  Y.  86U:  Ford  v.  Williams.  18  N.  Y.  577;  8.  C.  24 N.  Y.  359:  Mars- 
ton  V.  Yultee,  6  Bosw.  129.  See,  Also,  Steinart  v.  Deuster,  23  Wis.  186; 
Phu:e  V.  Langworthy,  18  Wis.  704. 

Tills  doctrine  of  the  mortgage  being  fraudulent  in  law  under  such  circum- 
stances — "an  oral  agreement,  between  the  mortgagor  and  the  mortgagee  of 
chattels,  that  the  former  shall  retain  possession  of  the  goods,  and  sell  them 
in  the  regular  course  of  his  business,  and  apply  the  proceeds  to  his  own  use. 
in  the  support  of  his  family  and  otherwise,"  and  void  as  to  the  creditors  of 
the  mortgagor — has  been  universally  held  to  be  the  law  in  the  states  of  Ohio, 
Hinnesota,  Itllhois,  Alabama,  New  Hampshire,  Missouri,  Indiana,  Georgia, 
Tennessee,  Wisconsin,  and  New  York.  "      * 

,  Concerning  niortgtiges  with  the  possession  and  power  of  sale  given  by  tb& 
mortgagee  to  the  mortgagor:  That  such  mortgages  are  void,  we  refer  to 
Freeman  T.  RawMin,  6  Ohio  St.  1;  Harman  v.  Abbey,  7  Ohio  St.  218.  The 
aupreme  court  at  Wisconsin,  in  Place  v.  Lnngworthy,  18  Wis.  704,  aaysl 
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''The  following  are  some  of  the  cases  where  a  stipulation  in  the  mortgage, 
permitting  the  mortgagor  to  retain  the  possession  of  a  stock  of  goods, 
^132  and  to  ms^e  purchases  from  time  *to  timeiand  to  sell  off  in  the  ordi- 
nary manner,  were  held  to  be  only  prima  facie  evidence  of  fraud,  which 
might  be  rebutted  by  circumstances  showing  the  transaction  was  fair  and 
honest:  Briggs  v.  Parkman,  2  Mete.  258;  Jones  v.  Huggeford,  3  Mete.  515; 
Barnard  v.  Eaton,  2  Gush.  294;  Abbott  v.  Goodwin,  20  Me.  408;  Oliver  t. 
Eaton,  7  Mich.  108;  Gay  v.  Bid  well.  Id.  519.  The  doctrine,  I  understand,  is 
disapproved  of  in  the  following  authorities,  which  hold  that  such  a  provision 
in  a  chattel  mortgage  on  a  stock  of  goods  vitiates  the  instrument,  and  renders 
it  void  in  law:  Divver  v.  McLaughlin,  2  Wend.  596;  Wood  v.  Lowry,  17 
Wend.  492;  Griswold  v.  Sheldon,  4  N.  Y.  681;  Gardner  v-  McEwen,  19  N. 
Y.  123;  Collins  v.  Myers,  16  Ohio,  547;  Freeman  v.  llawson.  5  Ohio  St  1; 
Harman  v.  Abbey,  7  Ohio  St.  218;  Jordan  v.  Turner,  3  BJackf.  309.  While 
such  provisions,  in  assignments  for  the  benefit  of  creditors,  have  generally 
been  held  to  render  such  assignment  void  as  to  creditors.  Brooks  v.  Wimer, 
20  Mo.  503;  Walter  v.  Wimer, 24 Mo.  63;  SUnley  v.  Bunce,27  Mo.  269;  Bil- 
lingsley  y.  Bunce,  28  Mo.  547;  Davis  v.  Ransom,  18  HI.  396.  We  have  no 
hesitiition  in  saying  that  a  clause  in  a  mortgage  like  the  one  under  oonsiderH- 
tion,  which  expressly  authorized  the  mortgagor  to  retain  possession  of  the 
mortgaged  goods,  and  to  deal  with  and  dispose  of  them  in  the  ordinary  and 
regular  course  of  retail  trade,  paying  out  of  the  proceeds  of  the  sales  ail 
necessary  store  and  business  expenses,  together  with  all  expenses  for  the 
support  of  the  mortgagor  and  his  family  for  an  indefinite  period,  so  long  aa 
the  excess,  if  any  there  were,  was  deposited  to  the  credit  of  the  mortgagees, 
is  a  provision  directly  calculated,  in  our  judgment,  to  hinder,  delay,  and  de- 
fraud creditors,  and  therefore  is  strictly  within  the  statute  of  frauds.  See, 
also,  Herm.  Ghat.  Mortg.  238;  Robinson  v.  Elliott.  22  WaU.  513.  There  are 
many  other  cases  supporting  a  like  doctrine,  but  it  is  unnecessary  to  multi- 
ply authorities.  There  are  but  few  courts — ^those  of  Iowa,  Maine,  and  Mich- 
igan— that  array  themselves  in  opposition." 

From  these  decisions,  considering  both  the  number  and  weight  to  be  given 
them,  we  deduce  the  following  principles:  That  a  chattel  mortgage  is  void  as 
to  the  creditors  of  the  mortgagor  when  it  contains  a  provision  within 
*133  itself,  or  when  *there  is,  outside  of  the  instrument,  an  agreement  with 
the  mortgagor  that  the  mortgagor  is  to  have  the  possession  and  power 
of  disposition  of  the  mortgaged  property;  that,  where  this  power  appears  on  the 
face  of  the  instrument,  it  is  purely  a  question  of  law  for  the  court;  that,  where 
this  power  is  given  by  agreement  outside  of  the  mortgage,  it  is  a  question  of 
fact  for  the  jury  to  decide,  under  an  instruction  from  the  court  that,  if  they 
believe  these  facts  to  exist,  they  must  find  the  mortgage  fraudulent 

From  the  principles  regarding  chattel  mortgages  already  adverted  to  in  the 
authorities  cited,  as  applied  to  the  facts  .as  they  appear  in  this  oase,  we  are  ir- 
resistibly borne  to  the  following  conolusions :  (1) .  That,  the  mortgagor  having 
by  the  terms  of  the  mortgage  the  possession  of  the  mprtgRffed  property,  the 
burden  of  proving  bonaft^s  is  upon  the  defendant  below;  (2^  that  the  mort- 
gage, having  been  properly  filed,  does  not  change  the  rule;  (3)  that  the  mort- 
gage, under  the  circumstances  mentioned  in  this  case,  was  not  only  presump- 
tively but  actually  fraudulent;  (4)  that  the  court  should  have  so  declared  as  a 
matter  of  law,  upon  the  facts  admitted.  We  therefore  claim  (1)  that  the  court 
below  erred  in  its  findings  of  fact;  (2)  that  it  erred  in  its  conclusions  of  law; 
(3)  that  the  court  should  have  granted  a  new  trial;  (4)  that  judgment  sbooid 
have  been  given  for  the  defendant  below. 

ttuggUi^  Scott  A  Lynn,  for  defendant  in  error. 

,  The  counsel  for  plaintiff  in  error  contends  that  in  this  stale  every  chattel 
n^tg^e  .is  presupied  to  be. fraudulent  as  against  oreditors,  efcc»  unleis  the 
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tnortgfagee  takeis  possession  ofthto  mortgaged  property;  that  registration  is 
not  equiTaleht  to  a  change  of  possession ;  and  that  our  statute  in  refer- 
*184  ence  to  this  matter  is  similar  to  the  statutes  of  New  Tork  *and  Mio* 
nesota.  We  snbmit,  howeyer,  that  the  statutes  are  not  similar.  The 
New  York  statute  provides  that  every  transfer  of  personal  property,  by  wa3rof 
mortgage  or  otherwise,  unless  accompanied  by  an  immediate  delivery,  etc.,  shall 
be  presumed  to  be  fraudulent  and  void  as  against  creditors,  and  be  conclusive 
evidence  of  fraud,  unless  it  be  made  to  appear  that  the  same  was  made  in 
good  faiths  and  without  any  intent  to  defraud.  This  is  section  6  of  their 
statute  of  frauds;  and  it  is  followed  by  section  9,  in  regard  to  the  effect  of 
filing,  and  this  section  is  substantially  our  own  statute.  See  sections  6,  9, 
tit.  2,  c.  7,  Bev.  St.  N.  Y.  (5th  Ed.)  222;  Gen.  St.  Kan.  §  9,  c.  68,  p.  584^ 
The  Minnesota  statute  of  frauds  and  law,  in  regard  to  chattel  mortgages,  are 
similar  to  those  of  New  York.  Under  these  statutes  the  courts  of  these  states 
have  held,  and  perhaps  properly,  that  the  filing  of  the  mortgage  is  not  legally 
equivalent  to  actual  delivery  and  continued  change  of  possession,  but  that 
the  statute  in  regard  to  filing  ''merely  adds  to  the  grounds  on  which  a  mort^ 
gage  of  personal  chattels  shSi  be  void."  In  other  words,  they  decide  that  all 
mortgages  spoken  of  in  section  6  are  presumed  to  be  fraudulent,  and  such  mort* 
gages,  under  section  9,  are  absolutely  void,  unless  they  are  filed.  See  cases 
cited  by  plaintiff  in  error.  This  court  will,  however,  notice  that,  while  our 
statute  in  referenoe  to  these  mortgages  is  substantially  like  those  of  these 
states,  and  while  our  statute  of  frauds  is  something  like  those,  yet  the  latter 
statute  contains  an  addition  which  takes  chattel  mortgages  out  of  its  oper- 
ation, and  leaves  all  such  instruments  to  be  governed  by  section  9  of  chapter 
68.  Qen.  St.  c.  43,  p.  504,  §  8.  The  provision  is:  "This  section  shall  not 
interfere  with  the  provisions  of  law  relating  to  chattel  mortgages."  We  do 
not  dispute  the  rule  of  construction  laid  down  by  counsel  for  plaintiff  in 
error.  Effect  must  be  given  to  both  the  statute  of  frauds  and  the  statute 
governing  chattel  mortgages.  Section  3,  c.  43,  ''shall  not  interfere"  with  ar- 
ticle 2,  c.  68;  but,  if  counsel's  construction  be  correct,  it  does  interfere,  be- 
cause that  construction  raises  a  presumption  of  fraud,  from  the  fact  of 
*135  poe*ses8ion  by  the  mortgagor,  which  finds  no  countenance  in  said  ar- 
ticle 2,  c.  68.  All  the  "  provisions  of  law  "  about  chattel  mortgages  con* 
template  that  the  mortgaged  property  may  rightfully  remain  in  the  possession 
of  the  mortgagor;  and  seSion  9  only  provides  that,  if  there  is  no  change  of  pos- 
session, the  mortgage  shall  be  void,  unless  it  is  filed.  In  other  words,  under 
our  statutes,  the  filing  of  a  chattel  mortgage  is  equivalent-  to  delivery  and 
change  of  possesssion;  and  every  mortgage  so  filed,  unless  void  on  its  face,  Is 
not  only  not  presnmptively  fraudulent,  but  is  prima  fame  valid.  This  has 
been  substantially  decided  in  many  states.  Bullock  v.  Williams,  16  Pick. 
33;  Forbes  v.  Parker,  Id.  466;  Shurtleff  v.  Willard,  19  Pick.  211;  Hughes  v. 
Cory,  20  Iowa,  401;  Smith  v.  McLean,  24  Iowa,  822.  Where  the  supreme 
court  of  that  state  construe  our  chattel-mortgage  law,  compare  it  with  their 
own,  and  arrive  at  the  conclusion  that  they  are  identical,  counsel  for  plaintiff 
in  error  comes  to  a  different  conclusion.  Miller  v.  Whitson,  40  Mo.  97 ;  Har- 
rington V.  Brittan,  23  Wis.  541;  Gall  v.  Gray,  37  N.  H.  428. 

The  chattel  mortgage  in  question  is  valid  on  its  face.  This  is  conceded  by 
counsel  on  the  other  side;  at  least,  he  points  out  no  defects  appearing  on  its 
face  which  would  or  could  defeat  it.  Therefore,  if  there  was  any  intent  in 
this  case  to  hinder,  delay,  or  defraud  creditors,  it  must  be  established  by  ex- 
trinsic evidence,  and  the  authorities  are  uniform  that  in  such  case  the  intent 
is  not  to  be  inferred  by  the  court,  but  becomes  a  question  of  fact,  to  be  proved. 
Horton  v.  Williams,  21  Minn.  187;  Ewing  v.  Gray,  12  Ind.  64;  Maple  v. 
Burnside,  22  Ind.  139;  Allen  v.  Wheeler,  4  Gray,  123;  Banfleld  v.  Whipple, 
14  Allen,  13;  Green  v.  Tanner,  8  Mete.*  411;  Bagg  v.  Jerome^  7  Mich.  146: 
Marden  v.  Babcock,  2  Mete.  99;  Kleine  v.  Katzenberger,  20  Ohio  St.  110: 
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Ford  V.  Willtaras,  24  N.  Y.  859;  Miller  v.  Lockwood,  32  N.  Y.  298.  As  the 
mortgage  in  qaestion  contains  no  unlawful  provisions,  it  can  only  be  avoided 
for  proof  of  fraud  in  fact.  Bagg  v.  Jerome,  7  Mich.  145;  Oliver  v.  £aton, 
Id.  108;  Gay  v.  Bid  well.  Id.  519,  and  cases  above,  cited. 

Counsel  on  the  other  side  argue  that  a  mortgage,  valid  on  its  face,  is  abso- 
lutely void  as  a  matter  of  law,  and  the  court  must  so  hold  it  when  the 
*186  property  mortgaged  consists  *of  a  stock  of  goods,  and  the  mortgagor 
is  permitted  to  remain  in  possession  under  an  arrangement  and  cir- 
cumstances similar  to  those  in  the  case  at  bar.  In  support  of  his  position,  he 
relies  largely  upon  the  New  York.  deGi3ioiis,  and. the  deoi^ions  of  courts  in 
other  states  which  have  followed  in  the  wake  of  the  New  York  courts.  With- 
out going  into  any  detailed  examination  of  these  dedsicms,  we  would  call  this 
court's  attention  to  this  fact:  that  in  New  York  the  possession  of  mortgaged 
property  by  the  mortgagor  is  condemned  as  presumptively  fraudulent;  that, 
under  the  doctrines  of  the  earlier  cases,  there  never  could  be  a  valid  chattel 
mortgage  upon  a  stock  of  goods,  and  that,  from  the  earlier  times,  the  effort  has 
been,  in  that  and  the  other  states,  to  make  the  necessities  of  modern  business 
yield  to  the  rules  long  since  established .  But  even  in  New  York,  under  the  later 
decisions,  such  a  mortgage  would  only  be  presumptively  fraudulent;  and, 
where  evidence  is  given  in  respect  to  the  bona  fides  of  a  mortgage  to  rebut 
the  presumption,  the  question  of  fraudulent  intent  Is  still  one  of  fact;  and 
"an  agreement  between  mortgagee  and  mortgagor  that  the  latter  shall  sell 
the  mortgaged  property  for  cash  only,  for  the  benefit  of  the  mortgagee,  does 
not  render  the  transaction  fraadulenit.  Such  agreement  only  raises  the  ques- 
tion of  good  faith  for  the  jury."  Miller  v,  Lockwood,  82  N.  Y.  293.  And 
this  doctrine,  although  not  always  acquiesced  in  in  that  state,  was  laid  down 
by  the  court  of  errors  in  Smith  v.  Acker,  ^  Wend.  658. 

Now,  we  contend  that,  even  in  a  case  which  falls  within  the  positive  terms 
of  our  statute  of  frauds,  there  is  no  presumption  that  the  purchaser  has  been 
engaged  in  a  fraudulent  transaction,  and  that  the  meaning  of  our  statute  is 
simply  this:  "The  mere  production  of  a  bill  of  sale,  which  would  be  suffi- 
cient as  against  the  vendor,  is  not  sufficient  as  against  a  creditor  or  subsequent 
purchaser,  and  he  must  supplement  his  bill  of  sale  with  proof  of  good  faith 
and  payment  of  value."     This  is  required  whei-e  possession  does  not  follow 

the  sale.  Kansas  Pac.  By.  v.  Couse,  17  Kan.  571, 
*187  The  provisions  of  the  chattel-mortgage  law  permit  the  ^possession 
by  the  mortgagor,  and  provide  a  substitut^  for  th»  express  purpose  of 
giving  creditors  and  subsequent  purchasers  thjit,  and  only  that,  which  a 
change  of  possession  would  giva,-^notice;  and/  when  that  notice  is  given  br 
filing  the  mortgage,  the  transaction  stands  just  precisely  as  it  would  stand 
had  ti)e  notice  been  derived  from  a  oliange  of  possession,  and  surrounded 
with  all  the  presumptions  of  good  faith  and  innocence  which  accompany  any 
valid  transaction.  The  party  who  seeks  to  attack  it  on  the  ground  of  fraud, 
must  show  the  fraudulent  intent.  It  won't  do  for  counsel  to  say  that  this  in- 
tent on  the  part  of  EUett  herein  might  be  inferred  from  this  thing,  or  from 
that  fact,  or  from  all  the  facts  admitted  to  have  existed  in  the  agreed  state- 
ment before  the  court,  when  it  is. admitted  that  he  took  the  mortgage  in  good 
faith,  for  the  purpose  and  with  the  intent  solely  ^  securing  a  bona  fide  in- 
debtedness for  borrowed  money,  and  as  .accommodation  indorser.  Such  a 
procedure  would  beovertbrowiug  the  coneeded  tact  Qf  good  faith  with  an  in- 
ference of  fraud  drawn  from  the  other  facts. 

But  it  is  strenuoualy  insisted  that  from  the  facts  that,  ^/^  the  mortgage 
was  given,  Kendall,  by  agreement  with  EUett,  remained  in  possession,  sold 
goods  in  the  usual  way,  deposited  proceeds  to. credit  of  l^llett  to  be  applied  on 
the  mortgage  (daim,  imd,  with  Ellett's  authorit(y,  used  portions  of  ttie  mort- 
gaged goods  necessary  to  support  his  family  from  March  9, 1876,  to  May  18. 
18/6, — that  from  these  facts  the  court  must  decide,  as  questions  of  law,  that 
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dm  mortgage  is  fraudulent.  This  is  not  law.  And,  in  addition  to  what  we 
haTe  already  said  about  (his  matter,  we  call  attention  to  the  following  cases: 
Oliver  y.  Baton,  7  Mich.  108;  Gay  y.  Bidwell,  Id.  521;  Fry  y.  Uiissell,  35 
Mich.  229;  People  y.  Bristol,  35  Mich.  28;  Hughes  y.  Gory,  20  Iowa,  399; 
Mitchell  y«  Winslow,  2  Story,  680;  Jones  y.  Huggeford,  3  Mete.  515;  Briggs 
y.  Farkman,  2  Mete  258;  Codman  y.  Freeman,  3  Gush.  306;  Googins  y.  Gil- 
more,  47  Me.  9;  Jessup  v.  Bridge,  11  Iowa,  572;  Wilhelrai  v.  Leon* 
♦188  ard,  13  Iowa,  330;  Torbert  v.  Hayden,  11  Iowa,  435;  f^Campbell  v. 
Leonard,  Id.  489;  Leyy  v.  Welsh,  2  £dw.  Gh.  438;  Stedman  y. 
Yickecy,  42  Me.  132;  Barnard  v.  Eaton,  2  Gush.  294;  Benton  v.  Tiiomhill,  7 
Taunt.  149;  BrinJey  y.  Spring,  7  Me.  241;  AbboU  y.  Goodwin.  20  Me.  408; 
Macooiber  y.  Parker,  14  Pick.  497;  Brett  y.  Garter,  3  Gent.  Law  J.  286.  And 
we  would  particularly  call  the  court's  attention  to  24  Iowa,  320,  which  de- 
clares the  mortgage  laws  of  Iowa  and  Kansas  to  be  similar,  and  to  Hughes  y. 
Cory,  20  Iowa,  399. 

Again,  we  insist  that  it  cannot  be  said,  as  matter  of  law,  that  this  arrange- 
ment inyalldated  the  mortgage,  and  submit  that  the  instrument  would  have 
been  valid  bad  these  provisions  been  contained  in  it,  because  they  are  aU  for 
the  benefit  of  the  mortgagee,  and  beneficial  to  the  creditors  of  the  mortgagor. 
The  very  object  of  such  security  is  to  bring  about  the  satisfaction  of  the  debt. 
AU  the  property  used  went  by  agreement  to  refund  money  advanced  by  Ellett, 
to  take  up  one  of  the  notes  mentioned  in  the  mortgage,  except  such  small  pro- 
portion tliereof  as  went  to  the  support  of  KendalPs  family,  and  which  Ellett 
authorized  him  so  to  use.  This  power  is  not  "such  as  to  leave  in  the  mort- 
gagor a  dominion  over  the  property  inconsistent  with  the  alleged  li^i  of  the 
mor^age,^  upon  which  principle  all  the  adverse  decisions  are  based.  See  cases 
above  cited:  Kleine  v.  Katzenberger,  20  Ohio  St.  117;  Metzner  v.  Graham, 
57  Mo.  404;  Miller  v.  Lockwood,  32  N.  Y.  293;  Hawkins  v.  Hastings'  Bank, 
1  Dill.  462. 

The  most  that  can  be  legally  claimed  by  plaintiff  in  error,  by  reason  of 
these  provisions,  is  that  tliey  are  evidence  proper  enough  to  be  considered  in 
determining  what  was  the  intent  of  the  parties  at  tM  time  the  mortgage  was 
giv^vu  They  cannot  be  said  to  conciusively  show  the  intent  then  existing  be- 
cause this  agreement  was  made  and  these  things  done  ''after  the  execution 
of  said  chattel  mortgnge,''  and  the  character  of  tiie  instrument  depends  on 
the  intent  existing  at  the  time  it  was  made.  Horton  v.  Williams,  21  Minn. 
192;  Bump,  Fraud.  Gonv.  362. 

*139     ^ James  Rogers  and  E.  Af,  Sanford,  for  defendant  in  error. 

Section  15,  c.  68,  Gen.  St.,  reads  as  follows:  "In  the  absence  of  stip- 
ulations to  the  contrary,  the  mortagee  of  personal  property  shall  have  the  le- 
gal title  thereto,  and  the  right  of  possession."  This  is  equivaient  to  saying, 
if  it  be  stipulated  between  the  parties,  the  mortgagor  shall  have  the  legal  title 
and  right  of  possession.  Here  the  parties  contracted  that  Kendall  should 
have  possession,  thus  bringing  the  question  within  the  statutes.  If  the  leg- 
islature provides  that  certain  paities  can  retain  possession  of  property  by  stip- 
ulation, is  it  not  improper  to.  conclude  that  the  very  possession  given  under 
such  a  stipulation  is  presumptive  evidence  of  fraud,  or  even  the  slighest  evi- 
dence thereof?  Hence  it  would  appear  that  authorities  from  other  states, 
holding  that  possession  by  the  mortgagor  is  fraudulent,  either  in  law  or  fact, 
are  not  applicable.  We  must  go  outside  of  the  mere  possession  to  find  fraud 
in  a  chattel  mortgage. 

We  do  not  think  that  the  registration  of  this  mortgage  can  be  called  in 
question  for  any  purpose.  "The  mortgage  was  executed  and  delivered  by 
Kendall  to  Ellett  on  the  ninth  of  March,  1876,  and  filed  for  record  on  the 
tenth  of  March,  1876."  It  was  not,  therefore,  void,  within  the  meaning  of 
section  9»  c.  68,  Gen.  St.    The  question  of  the  right  of  possession,  if  recorded. 
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is  governed  by  section  15  of  the  same  chapter.  Therefore  Iowa  authorititt, 
and  decisions  of  states  which.have  no  such  provision  as  section  15,  are  not 
applicable. 

As  to  the  right  of  Kendall  to  prefer  Ellett,  it  is  admitted  that  Ellett  was 
a  creditor;  that  the  Indebtdness  was  valid  and  bona  fide,  and  above  twice  the 
Hmount  of  all  the  other  creditors  together.  It  is  well  settled  in  this  state  that 
a  debtor  has  a  right  to  prefer  his  creditors.    Monroe  v.  May,  9  Kan.  *472. 

A  branch  of  this  question  of  fraud  has  been  settled  in  this  state,  to-wit: 
That  a  debtor  may  dispose  of  his  property  with  an  intent  to  defrand  his  cred- 
itors, to  a  purchaser  who  acts  in  good  faith,  and  for  a  valuable  con- 
♦140  sideration.  Diefen*dorf  v.  Oliver,  8  Kan.  *365;  Wilson  v.  Fuller,  9 
Kan.  *187.  See,  also,  Gridley  y.  Bingham,  51  111.  158;  ColUns  v. 
Cook,  40  Tex.  238;  Drummond  y.  Ck>use;  S9  Iowa,  442;  Erb  y.  Cole,  31  Ark. 
554;  Kathan  v.  King,  51  Gal.  521. 

The  funds  derived  from  the  sale  of  the  goods  were  applied  to  the  payment 
of  the  security  debts  as  fast  as  paid  in.  The  goods  ptirchased  with  Ellett's 
money  were  all  necessary  staple  goods,  and  were  purchased  for  the  purpose 
of  keeping  up  an  assortment,  and  to  assist  in  disposing  of  the  goods  ander 
mortgage.  These  goods  were  kept  separate  from  the  other  g(wds,  so  thej 
could  be  identified.  Now,  the  foregoing  is  nearly  all  the  material  evidence 
tending  to  show* that  Ellett  participated  in  an  intent  on  the  part  of  Kendall  to 
defraud  his  creditors;  and,  after  a  close  examination,  we  fail  to  find  any  evi- 
dence that  shows  that  Ellett  has  any  knowledge  that  Kendall  intended  to 
hinder,  delay,  or  defraud  his  creditors.  The  question  of  fraud  has  resolved 
itself  in  this  case  from  one  of  law  to  one  of  fact,  and  the  burden  of  proof  is 
on  the  defendant  below  to  show  fraud.  AH  his  proof  is  here:  ^'Courts  do  not 
conjecture  bad  faith."    Monroe  v.  May,  9  Kan.  *472. 

Again,  it  is  not  shown  what  the  mortgaged  stock  was  yalued  at,  either  at 
the  execution  of  the  chattel  mortgage  or  at  any  other  time.  It  does  not  ap- 
pear that  the  mortgage  was  upon  an  nnrcasonably  large  amount  of  property, 
or  was  in  any  of  its  provisions  out  of  the  ordinary  course  of  business,  or  un- 
reasonably exacting  or  oppressiye.  Ouendet  y.  Lahmer,  16  Kan.  530.  See, 
also,  Kerr  v.  Hutchins,  46  Tex.  384;  Ferguson  v.  Spear,  65  Me.  277;  Hill  v. 
Bowman,  35  Mich.  191;  Bloodgood  v.  Beecher,  35  Conn.  469;  Schwabacker 
v.  Rush,  81  111.  310;  Spalding  v.  Taylor,  1  Mo.  App.  37;  Avery  v.  Eastes,  18 
Kan.  507;  Chase  v.  Walters,  28  Iowa.  460;  Cuendet  y.  Lahmer,  16  Kan.  529; 
Mittnacht  v.  Kelly,  42  N.  Y.  407;  Churchill  y.  Wells,  7  Ooldw.  864. 

"A  chattel  mortgage  is  not  void  because  it  provides  that  the  mortgagor 
should  remain  in  possession,  receiving  the  proceeds  and  paying  the  same  to 
the  mortgagee,  although  it  has  the  effect  to  postpone  other  creditors."  Adler 
V.  Claflin,  17  Iowa,  89.  In  Abbott  v.  Goodwin,  7  Shep.  408,  it  was  de- 
*141  *cided:  "If  the  mortgagor  sell  the  goods  mortgaged  and  left  in  his 
possession,  and  with  the  proceeds  thereof  purchase  other  goods,  these 
last  represent  the  first,  and  are  substituted  for  them,  and  are  equally  subject 
to  the  lien  of  the  mortgagee  thereon.  So,  if  the  mortgagor  exchange  tiie 
goods  mortgaged  for  other  goods,  and  the  n!iortgagees  choose  to  ratify  the  act, 
the  goods  received  in  exchange  are  equally  subject  to  their  lien."  See  Wolfe 
V.  Dorr,  11  Shep.  104;  Cutter  v.  Copeland,  6  Shep.  127;  Pickard  v.  Low,  8 
Shep.  48;  Smith  v.  Acker,  23  Wend.  658;  Cole  y.  White,  26  Wend.  511; 
Sanger  v.  Eastwood.  19  Wend.  514;  Russell  y.  Butterfleld,  21  Wend. 300;  Na- 
tional Bank  of  Metropolis  v.  Sprague,  20  N.  J.  Eq.  13;  Cobb  y.  Farr,  16  Gray, 
597;  Holly  v.  Brown,  14  Conn.  255;  Hawkins  v.  Hastings'  Bank,  1  DiU.462; 
Gay  y.  BidwelK  7  Mich.  519;  Hughes  v.  Cory,  20  Iowa,  399;  Veazie  v.  Som- 
erby,  5  Allen,  280;  Conkling  y.  Shelley,  28  N.  Y.  860;  Wolfley  y.  Rising,  12 
E:an.  *585;  Anderson  v.  Howard,  49  Ga.  313;  Rowley  v.  Rice,  11  Mete.  833; 
Adams  y.  Wilde,  107  Mass.  123. 
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Brsweb,  J.  Action  of  replevin.  Jndgi&ent  in  favor  of  plaintiff, 
defendant  in  error,  to  review  wbiob  this  proceeding  in  error  has  been 
brought.  Passing  by  all  preliminary  questions  as  to  the  sufficiency 
of  the  record,  -we  pass  to  a  consideration  of  tbe  substantial  matters  in 
dispute.  The  case  was  tried  by  the  court,  without  a  jury,  and  upon 
an  agreed  statement  of  facts. .  This  statement  of  facts  shows  that  on 
March  9, 1876,  one  Charles  J.  Kendall  was  indebted  to  the  defendant 
in  error,  EUett,  for  money  borrowed,  $3,268.48,  and  as  an  accommo- 
dation indorser  for  $2,500.  To  secure  this,  Kendall  executed  to  El* 
lett  the  chattel  mortgage  set  out  in  the  record,  which  was  recorded  in 
the  proper  office  on  March  10,  1876.  This  borrowed  money  became 
due  about  May  9, 1876.  Tbe  notes  on  which  Ellett  was  indorser  be- 
came doe,  respectively,  about  March  24, 1876,  and  about  April 
♦142  14,  1876.  About  May  18,  1876,  Tenant,  Walker  &  Co.  *sued 
out  an  attachment  against  said  Kendall,  which  came  into  the 
hands  of  plaintiff  in  error,  an  officer,  and  on  said  day  a  portion  of  the 
property  so  mortgaged  was  seized  by  said  officer,  under  said  attach- 
ment; and  thereupon  this  action  of  replevin  was  comqienced  by  £1- 
lett,  an  order  of  delivery  duly  issued,  and  the  said  attached  property 
taken  and  delivered  to  Ellett.  Tbe  decision  of  this  case  depends  upon 
tbe  question  as  to  whether  or  not  this  mortgage  is  valid.  The  stipu- 
lations in  the  chattel  mortgage,  so  far  as  material,  are  in  these  words : 

''The  property  sold  is  to  remain  in  the  possession  of  the  said  party  of  tbe 
first  part  until  default  be  made  in  tbe  payment  of  the  debt  and  Interest  and 
indorsed  notes  aforesaid,  or  some  part  thereof;  but  in  case  of  a  sale  or  dis- 
posal, or  attempt  to  sell  or  dispose,  of  the  same,  or  a  removal  or  attempt  to  re- 
move the  same  from  said  county  of  Osage»  or  an  unreasonable  depreciation 
in  the  value,  or  if  from  any  other  caosethe  security  shall  become  inadequate, 
the  said  party  of  the  second  part  may  take  such  property,  or  any  part  thereof, 
into  his  possession ;  and  upon  toking  such  property  into  bis  own  possession, 
either  in  case  of  default  or  as  above  provided,  said  party  of  the  second  part 
shall  sell  the  same  at  public  or  private  sale,  and  after  satisfying  the  aforesaid 
debt  and  interest  thereon,  and  all  necessary  and  reasonable  costs,  charges, 
and  expenses  incurred,  out  of  the  proceeds  of  sale,  he  shall  return  the  surplus 
to  said  party  of  the  first  part,  or  his  legal  representatives;  and  if  from  any 
cause  said  property  shall  fail  to  satisfy  said  debt  and  interest  afoiesald,  said 
party  of  the  first  part  hereby  agrees  to  pay  deficiency. " 

It  is  admitted  that  the  notes  secnred  by  said  mortgage  represented 
a  valid  and  bona  fide  indebtedness  of  said  Kendall.  There  is  no  ad* 
mission  that,  at  the  time  said  mortgage  was  executed,  Kendall  had  or 
ever  entertained  any  idea  or  intention,  by  its  execution  or  otherwise, 
to  hinder,  delay,  or  defraud  his  creditors;  nor  is  there  any  evidence 
of  any  such  idea  or  intention,  unless  it  can  be  said,  as  matter  of  law, 
from  all  the  facts  in  the  agreed  statement,  that  he  had  such  intention. 
It  is  agreed  that  Ellett  had  no  knowledge,  at  the  time  the  mortgage 

was  given,  that  Kendall  intended  either  to  hinder,  delay,  or  de- 
*148     fraud  his  creditors,  unless  the  facts  of  which  he  *did  have 

knowledge  should  be  deemed  knowledge  of  such  intention,  and 
that  he  took  the  mortgage  in  good  faith  for  the  purpose  and  with  the 
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intention  aolely  of  securing  his  said  claim  against  said  Kendall,  un- 
less the  facts  stated  show  a  want  of  good  faith. 

The  only  other  faets  in  the  statement  that  can  be  material  are 
that,  at  the  time  the  mortgage  was  given,  Kendall  owed  several  par- 
ties in  different  amounts,  aggregating  about  $1,850;  that  the  mort- 
gage in  question  covered  all  Kendall's  property  except  about  $2,000 
in  accounts,  $1,600  of  which  were  considered  by  Kendall  to  be  good, 
and  three  town  lots  valued  at  $37.50.  Ellett  had  knowledge  that 
some  of  these  claims  were  sent  to  the  bank  of  which  he  was  president 
for  collection,  and  that  K.  oould  not  pay  his  indebtedness  in  the  usnal 
course. of  bis  business^  At  this  time  K.  made  an  effort  to  get  extensions 
from  all  his  creditors  except  Ellett,  and  before  he  got  these  extensions 
Ellett  consulted  an  attorney,  under  whose  advice  the  mortgage  was 
given;  said  attorney  informing  Ellett  that  if  the  mortgage  was  dnly 
filed  for  the  period  of  two  months  the  lien  created  by  it  would  be  valid. 
The  mortgage  was  executed.  Kendall  got  his  extensions  "under  the 
impression  and  with  the  hope  that,  before  said  indebtedness  oould 
again  mature,  he  would  be  able  to  sell  his  entire  stock  of  goods  and 
pay  his  debts,  and  with  the  hope  of  avoiding  the  odium  of  having 
failed  in  business."  Kendall  did  not  inform  these  creditors  that  he 
was  about  to  give  this  mortgage.  After  the  execution  of  said  mort- 
gage, Kendall,  with  the  consent,  knowledge,  and  agreement  of  Ellett, 
continued  in  his  business  of  general  merchant,  and,  with  EUett's  eon- 
sent  and  agreement,  held  and  controlled  said  mortgaged  goods,  dis- 
posed of  the  same  in  the  usual  way,  received  and  controlled  the  pro- 
ceeds, and  made  deposit  thereof,  amounting  to  $1,350,  in  the  Osage 
City  Savings  Bank,  in  the  name  of  Ellett,  for  the  purpose  of  having 
the  same  applied  to  the  refunding  to  Ellett  money  advanced  by  him  to 

take  up  the  note  of  $2,000  to  said  bank,  upon  which  Ellett  was 
*144    accommodation  indorser  as  aforesaid,  and  which  $1,850  ^was 

so  applied.  Kendall  was  permitted  to  buy  goods  to  replenish 
the  stock,  and  check  upon  Ellett's  account  in  said  bank  to  pay  for 
same,  and  did  so  check  to  the  extent  of  about  $400  for  a  few  neces- 
sary staple  goods  to  keep  said  stock  in  order,  which  goods  were  bought 
and  shipped  in  Kendall's  name,  and  placed  in  his  store-room  with  the 
said  mortgaged  goods,  but  were  always  so  kept  by  K.  separate  from 
the  mortgaged  goods.  Kendall  also,  with  the  knowledge  and  consent 
of  Ellett,  used  groceries  and  goods  out  of  his  store,  and  said  mort- 
gaged goods  and  money  derived  therefrom,  necessary  to  support  bis 
family  from  ttie  time  the  mortgage  was  given,  March  9, 1876,  to  May 
13,  1876.  It  may  be  added  that  Tenant,  Walker  &  Co.,  and  said 
plaintiff  in  error,  had  actual  notice  and  knowledge  of  said  mortgage 
at  the  time  of  said  levy  under  the  attaohment»  and  that  Ellett  pro- 
tested against  the  levy. 

The  statutes  of  Kansas  that  have  any  bearing  upon  this  subject 
are  section  3  of  the  act  for  the  prevention  of  frauds  and  perjuries, 
which  reads : 
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'*  Every  sale  or  eonveyanoe  of  personal  property,  nnaocompanied  by  an  act- 
ual and  continued  change  ci  possession,  shall  be  deemed  to  be  void,  as  against 
purchasers  without  notice,  and  existing  or  subsequent  creditors,  until  it  is 
shown  that  such  sale  was  made  in  good  faith,  and  upon  sufficient  considera- 
tion. This  section  shall  not  interfere  with  the  provisions  of  law  relating  to 
chattel  moi-tgages. " 

And  section  9,  art.  2,  o,  68 : 

**'R\ery  mortgage  or  conveyance  intMided  to  operate  as  a  mortgage  of  per- 
sonal property,  which  shall  not  be  accompanied  by  an  immediate  delivery,  and 
be  followed  by  an  actual  and  continued  change  of  possession  of  the  things 
moilgaged,  shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
and  as  agamst  subsequent  purchasers  and  mortgagees  in  good  faith,  unless 
the  mortgage,  or  a  true  copy  thereof,  shall  be  forthwith  deposited  in  the  of- 
fice of  the  register  of  deeds  in  the  county  where  the  property  shall  then  be 
situated,  or,  if  the  mortgagor  be  a  resident  of  this  state,  then  of  the  county 
of  which  he  shall  at  the  time  be  a  resident." 

*145  *Tbe  first  proposition  of  counsel  for  plaintiff  in  error  is  that, 
as  the  possession  of  the  mortgaged  property  was  retained  by 
the  mortgagor,  the  mortgage,  although  duly  filed  in  the  office  of  the 
register  of  deeds,  must  be  deemed  to  be  void  as  against  creditors, 
until  shown  to  have  been  made  in  good  faith,  and  upon  sufficient  con- 
fiideiration,  and  that,  no  snch  showing  having  been  made,  the  district 
court  erred  in  not  holding  the  mortgage  void.  In  other  words,  he  con- 
tends that  the  same  role  applies  in  mortgages  as  in  sales,  and  that 
retention  of  possession  is  presumptive  evidence  of  fraud ;  that  the 
failure  to  deposit  the  mortgage  in  the  register's  office  renders  the  in- 
strnment  absolutely  void,  while  the  depositing  does  not  make  it  even 
prima  facie  valid.  Depositing  is  absolutely  essential  to  the  validity 
of  a  chattel  mortgage;  without  it  none  can  be  enforced  against  cred- 
itors. Delivery  of  possession  of  the  mortgaged  property,  or  proof  of 
good  faith  and  sufficient  consideration,  is  also  essential;  so  that  a 
mortgagee  mast  prove  more  than  a  vendee.  A  party  who  claims  only 
a  lien  must  do  more  to  make  bis  lien  good  than  one  who  claims  full 
title.  Of  course,  a  legislature  may  so  order,  but  its  language  should 
be  explicit.  A  doubt  would  be  solved  against  an  intention  to  so 
order. 

In  support  of  his  views,  counsel  has  furnished  us  with  an  elabo- 
rate argument,  fortified  by  an  abundant  citation  of  authorities.  Yet 
we  cannot  agree  with  his  law,  or  assent  to  his  view  of  the  facts.  An 
examination  of  the  authorities  would  be  ueeless ;  to  reconcile  them  is 
impossible.  It  will  be  sufficient  to  state  our  conclusions,  and  refer 
to  a  few  of  the  leading  anthoritieB  sustaining  them.  There  is  noth- 
ing inherently  vicious  or  against  public  policy  in  a  mortgage.  The 
right  to  mortgage  is  an  incident  to  ownership.  As  a  man  may  sell,  so 
.may  he  mortgage,  his  personal  property.  Possession  is  not  an  essen* 
tial  element  of  title.  A  man  may  own  property  in  another's  posses- 
sion. This  is  universally  recognized  in  cases  of  loan,  agency,  and 
V.22K— « 
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bailment ;  and  the  owner,  in  sueh  oases,  does  not  forfeit  bis  title, 
*146  or  the  right  to  assert  and  protect  it,  even  against  ihiid  ^pv- 
ties,  by  the  mere  fact  of  non-possession.  If  an  owner  may  sur- 
render his  possession  without  losing  title,  why  may  not  one  acquire 
a  good  title  without  acquiring  possession  ?  Must  the  origin  of  title 
be  accompanied  by  possession,  to  make  it  perfect  against  third  parties? 
There  seems  to  be  no  sufficient  reason  therefor.  A  failure  toddivei 
possession  may  be  evidence  tending  to  show  no  sale,  or  a  laekof  good 
faith ;  but,  as  a  delivery  of  possesion  is  not  essential  to  a  tranafei  of 
title,  a  want  of  it  is  not  conclusive  evidence  that  there  was  no  sale. 
A  sale  or  mortgage  is  good  inter  partes  without  delivery  of  possession; 
so  the  authorities  agree.  If  it  is  void  as  against  creditors  it  shoaldbe 
because  some  wrong  is  thereby  done  to  them.  But  if  the  transaction 
is  in  good  faith,  and  they  have  notice  of  it,  wherein  are  they  wrooged? 
If  they  claim  that  they  are  wronged,  ought  they  not  to  prove  the 
fact? 

A  mortgage  is  a  lien.     The  grantor  does  not  purport  to  transfer  his 
entire  interest.     He  retains  all  not  necessary  to  perfect  the  seouritj. 
Possession  may  be  of  little  benefit  to  the  grantee,  but  of  great  benefit 
to  him.     Why  should  he,  after  notice  is  given  to  the  world  of  what 
has  been  done,  be  compelled  to  surrender  that  which  is  of  so  mach 
benefit?    A  mortgage  differs  from  a  pledge,  in  that  possession  is  nec- 
essary to  perfect  the  latter  and  not  the  former.     If  possession  is  not 
necessary,  why  should  a  lack  of  it  be  held  a  wrong  ?     Why  should 
tha^t  which  is  right  in  and  of  itself  be  considered  evidence  of  wrong? 
But  it  may  be  said  that  third  parties,  presuming  title  from  posses* 
sion,  may  be  misled,  to  their  prejudice.     But  with  notice  they  cannot 
be  misled.     Registration  is  notice.     Again,  it  is  said  that  snch  a 
transaction  may  be  used  as  a  cover  for  wrong.     So  may  almost  any 
transaction.     A  delivery  of  possession  is  not  conclusive  against  wrong. 
Why  should  a  legitimate  transaction  be  condemned  because  improper 
use  may  be  made  of  it  ?    But  the  statute  concerning  sales  says  a  fail- 
ure to  deliver  possession  ia  prima  facie  evidence  of  wrong  as 
*147     against  creditors.     True^  but  in  sales  *there  is  no  registration, 
and  therefore  no  notice.     In  mortgages  there  is  registration 
and  notice.     Again,  the  statute  impliedly  grants  the  right  to  stipn- 
late  for  a  retention  of  possession  by  the  mortgagor.     Gen.  St.  p.  585, 
§  15.     Can  that  which  the  legislature  authorizes  to  be  done  be  con- 
strued  to  be  evidence  of  wrong  ?     Can  an  act  done  in  pursnanee  of 
law  be  adjudged  fraudulent  per  se^  or  even  evidence  of  fraud? 

Briefly,  then,  we  hold  that  the  statute  authorizes  a  stipulation  in 
a  chatted  mortgage  for  a  retention  of  possession  by  the  mortgagor, 
and  that  a  possession  retained  in  accordance  with  the  terms  of  sneh 
mortgage  is  not,  when  the  mortgage  is  duly  filed,  per  se  fraudolent, 
or  even  prima  fade  evidence  of  fraud,  as  against  creditors  or  subse- 
quent  purchasers.  Gay  v.  Bidwell,  7  Mich.  521;  People  v.  Bristol, 
35  Mich.  28;  Hughes  v.  Gory,  20  Iowa,  399;  Smith  v.  McLean,  24 
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dmm:  Iowa,  822:  Briggs  v.  Parkman,  2  Mete.  258;  Jones  v.  Huggef^rd,  8 
311  mr-  Mete.  615;  Googins  v.  Gilmore,  47  Me.  9;  Brett  v.  Carter,  8  Cent. 
Iff:  Law  J.  286;  Hunter  v.  Corbett,  7  U.  C.  Q.  B.  76;  Bullock  v.  Will- 
mar:  iams,  16  Pick.  33;  Forbes  v.  Parker,  16  Pick.  466;  Bhurtleflf  v.  WUl- 
jst  L^:  ard,  19  Pick.  211;  Miller  v.  Whitson,  40  Mo.  97;  Harrington  v.  Brit- 
againr:  tan,  23  Wis.  541;  Call  v.  Gray,  87  N.  H.  428;  Robinson  v.  Elliott, 
23  Wall.  518;  Golden  v.  Cockril,  1  Kan.  ♦267. 

Neither  can  we  concur  in  the  view  taken  by  the  learned  counsel  of 
the  facts.  They  having  been  agreed  to,  this  court  can  consider  them 
as  readily  and  fully  as  the  district  court.  Kansas  Pac.  By.  Co.  v. 
Butts,  7  Kan.  *308.  And  our  conclusion  agrees  with  that  of  the  dis- 
trict court,  rather  than  that  of  counsel.  We  think  the  facts  show 
good  faith  and  sufficient  consideration.  The  latter  is  not  disputed. 
It  is  admitted  that  the  debt  was  a  valid  subsisting  debt,  one  that  Ken- 
dall was  justly  bound  to  pay.  Nor  is  there  any  suggestion  even  that 
the  mortgage  was  given  to  secure  more  than  the  actual  indebtedness. 
Being  an  honest  debt,  Kendall  had  a  right  to  prefer  it,  and 
♦148  Ellett  a  right  to  *8eek  a  preference,  even  though  such  prefer- 
ence paid  his  debt  in  full,  and  left  the  other  creditors  nothing. 
Cnendet  v.  Lahmer,  16  Kan.  527.  Did  Kendall  intend  to  defraud  his 
other  creditors  ?  That  be  preferred  his  largest  creditor,  though  a  rel- 
ative, is  not  evidence  of  such  intention.  The  exercise  of  an  undoubted 
right  does  not  show  wrong.  He  sought  an  ei:tension  of  the  other 
claims,  but  he  did  this  in  the  hope  of  selling  his  entire  stock,  and 
paying  all  claims.  There  is  nothing  to  show  that  this  was  not  a  rea-* 
sonable  and  justifiable  expectation.  If  so,  it  does  not  indicate  an  in- 
tention to  defraud.  He  continued  in  business,  and  the  proceeds  of 
the  sales,  with  the  exceptions  to  be  hereafter  noticed,  were  applied 
to  the  payment  of  his  preferred  creditor.  This  does  not  look  like  in- 
tent to  wrong.  If  he  had  appropriated  the  proceeds  of  such  sales, 
or  squandered  them,  such  conduct  might  be  significant  of  wrong ;  but 
applying  them  fairly  and  honestly  to  the  payment  of  his  debts,  al- 
though all  went  to  one  creditor,  shows  honesty  of  purpose.  A^gain, 
while  the  mortgage  covered  doubtless  the  bulk  of  his  property,  he  re* 
tained,  uncovered  by  its  lien,  property  deemed  by  him  of  sufficient 
value  to  nearly  discharge  all  other  indebtedness.  This,  again,  looks 
like  honest  dealing.  It  shows  he  was  not  seeking  to  cover  bis  entire 
property.  That  he  was  doing  something  of  a  business  is  evident  from 
the  amount  of  his  cash  sales  and  payment  on  Bllett's  debt;  and  it 
would  seem  a  not  unreasonable  expectation  that,  if  he  was  permitted 
to  continue  bis  business,  he  would  sooii  be  able  to  discharge  all  bis  in- 
debtedness. But,  further,  whatever  may  have  been  his  secret  thought, 
Ellett  had  no  knowledge  of  any  intent  to  defraud  his  other  creditors, 
unless,  as  stated,  such  knowledge  can  be  implied  from  knowledge  of 
the  other  facts  stated.  What  are  they  ?  That  he  was  indebted  to 
other  parties ;  that  would  be  good  reason  for  seeking  security  and  pref- 
erence, but  would  not  imply  either  wrong  intent  oii  Kendall's  part,  or 
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knowledge  of  such  intent  in  EUett.    That  Kendall  was  seeking  and 
obtaining  extensions ;  but  that  would  seem  to  be  the  best  way,  god* 

sistent  with  security  and  preference  to  Ellett,  of  paying  snob 
*149    creditors.     *To  stop  business,  and  turn  his  property  over  to 

Ellett,  to  be  closed  out  at  forced  sale,  would  not  apparently 
inure  to  the  interest  of  such  creditors,  or  leave  much  for  the  payment 
of  their  claims.  Bo  far  as  can  be  gleaned  from  the  facts  stated,  it 
would  appear  that  Kendall  was  pursuing  the  best  policy  oonsiBtent 
with  his  undoubted  right  to  prefer  EUett, — of  protecting  his  other 
creditors ;  and  Ellett's  knowledge  of  these  facts  cannot  fairly  be  tor- 
tured into  knowledge  of  a  secret  intent  of  Kendall  to  defraud  them. 
Again,  Kendall  was  permitted  to  replenish  his  stock;  but  the  char- 
acter of  the  goods  purchased,  the  manner  in  which  they  were  par- 
chased  and  paid  for,  and  subsequently  held  by  Kendall,  strongly  in- 
dicate good  faith.  Only  a  few  necessary  staple  goods  were  purchased. 
Such  purchases  are  always  necessary  to  keep  up  the  business,  and 
sell  the  other  goods.  Where  all  staple  goods  are  sold,  and  their  places 
not  supplied,  every  one  knows  that  business  will  fall  away  from  the 
store,  and  that  the  sale  of  the  other  goods  becomes  slow,  difficult, 
and  generally  at  reduced  prices;  so  that  by  such  purchases  Kendall 
was  pursuing  the  very  best  course  ta  enable  him  to  realize  the  most 
out  of  his  stock.  Surely  this  does  not  indicate  a  purpose  to  let  his 
creditors  slip,  and  defraud  them  of  their  debts. 

Again,  the  goods  so  purchased  were  not  commingled  with  the  mort- 
gaged goods,  but  kept  separate ;  and  they  were  paid  for  by  a  new  and 
unsecured  loan  from  Ellett.  To  that  extent,  EUett  was  foregoing  his 
security,  and  entering  the  Ust  of  unsecured  creditors.  It  is  as  though 
Ellett  was  releasing  some  of  the  mortgaged  goods  from  the  servitude 
of  his  lien,  and  thus  enlarging  the  amount  of  property  available  to 
the  general  creditors.  Such  conduct,  so  far  from  being  evidence  of 
bad  faith,  is  very  strong  evidence  to  the  contrary.  And  it  must  fur- 
ther be  borne  in  mind  that  this  was  not  part  of  the  mortgage  stipula- 
tion, but  by  virtue  of  a  subsequent  arrangement.  It  means,  simply, 
that  Ellett  was  wiUing  to  loan  him  $400  without  security,  to  help 

him  keep  on  in  business,  and  make  the  most  profitable  con- 
*150     version  of  his  property  *into  cash.     Finally,  Ellett  permitted 

him  to  support  his  family  out  of  the  store  and  proceeds  of  sales. 
There  is  no  agreement  to  this  effect  in  the*  mortgage,  still  it  was  done 
with  Ellett's  knowledge  and  consent.  It  does  not  appear  how  much 
was  so  used  in  the  support  of  the  family.  It  does  appear  that  Ken- 
dall remained  in  charge  of  the  goods,  and  continued  the  business. 
Such  services  some  one  must  render  to  convert  the  goods  into  money, 
and  such  services  call  for  compensation.  If  the  business  of  reducing 
the  assets  to  cash  was  pursued  as  steadily  and  rapidly  as  was  con- 
sistent with  obtaining  fair  value  for  them,  and  if  the  amount  used 
for  the  support  of  his  family  was  only  half  what  would  be  reasonable 
oompensation  for  the  services,  it  is  difficult  to  see  how  the  creditors 


FRANKHODSBR  V.  ELLETT.  117 

were  wronged,  or  how  such  conduct  could  be  held  evidence  of  wrong 
intent.  Of  coarse,  cironmBtanoes  might  be  saoh  that  the  appropria- 
tions from  the  store  for  support  woald  cast  grave  suspicions  on  the 
honafide9  of  the  transaction,  but  even  then  it  would  be  simply  one 
fact,  to  be  weighed  with  others.  And  where  the  simple  fact  appears 
that  goods  were  used  out  of  the  store  for  the  support  of  the  one  employed 
in  making  sales,  with  no  statement  of  amount  so  used,  or  the  value 
of  such  services,  such  fact  can  have  little  weight,  and  certainly  cannot 
overthrow  an  otherwise  admitted  good  faith.  So  that,  if  the  burden  of 
proving  good  faith  rested  upon  the  mortgagee,  we  think  the  admitted 
facts  show  such  good  faith. 

Another  proposition  of  counsel  is  that,  conceding  good  faith,  the 
mortgage  must  be  held  invalid,  because,  by  agreement  outside  the 
mortgage,  the  right  to  dispose  of  the  goods,  and  use  the  proceeds  in 
support  of  his  family,  was  reserved  to  the  mortgagor.  It  is  claimed 
that,  though  the  parties  act  in  the  utmost  good  faith,  still  the  law  will 
not  sanction  a  transaction  like  that.  Again  we  must  dissent  from 
counsel.  We  think  the  rule  to  be  that  where  a  mortgage  is  given 
upon  a  stock  of  goods,  and  by  agreement  outside  the  mortgage 
*161  the  mortgagor  is  permitted  to  continue  the  business  *and  dis* 
pose  of  the  goods  in  the  ordinary  way,  and  use  some  portion 
of  the  proceeds  in  the  support  of  his  family,  the  transaction  will  be 
upheld  or  condemned  according  as  it  is  entered  into  and  carried  out 
in  good  faith  or  not.  The  mortgagor,  if  he  may  keep  the  possession, 
may  as  well  make  the  sales  as  a  stranger.  He  acts  in  that  respect 
as  a  qua  9%  agent,  at  least,  of  the  mortgagee,  and  as  such  agent  and 
salesman  is  entitled  to  compensation  for  bis  services.  Doubtless 
Boch  arrangements  are  liable  to  abuse,  and  should  always  be  closely 
scanned;  but  still  they  are  not  absolutely  and  in  all  cases  to  be  ad- 
judged void  as  matter  of  law.  Bee,  in  support  of  this,  the  authorities 
heretofore  cited. 

There  being  no  other  question  in  this  case,  the  judgment  will  be 
affirmed. 

Valentine,  J.,  concurring. 

HoBTON,  G.  J.  I  do  not  concur  in  the  decision  in  this  case.  I  am 
clearly  of  the  opinion  that  a  chattel  mortgage  upon  a  stock  of  goods 
in  trade,  which  permits  by  its  conditions  the  mortgagor  to  remain  in 
possession  of  the  property,  and  to  dispose  of  it  by  sale,  in  due  course 
of  trade,  until  the  maturity  of  the  debt  proposed  to  be  secured  by  it, 
is  fraudulent  in  law  as  to  the  creditors  of  the  person  making  the 
same,  and  as  to  subsequent  purchasers,  and  is  absolutely  null  and 
▼oid  as  to  them,  without  reference  to*the  bona  fides  of  the  mortgage 
debt,  or  the  intention  of  the  mortgagor  as  to  fraud.  I  further  hold 
tl)at  if  the  power  of  disposition  does  not  appear  upon  the  face  of  the 
mortgage,  but  is  so  understood  or  agreed  by  the  parties  at  the  time 
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the  mortgage  is  execnted,  'it'  is  equally  void ;  and,  in  cantinnation  of 
the  same  views,  it  seems  to  me  that  the  license  allowed  to  the  mort- 
gagor in  this  case  to  continue  in  his  business  of  merchandising,  and 
to  dispose  of  the  mortgaged  goods  and  qhattels  to  purchasers  in  his 
usual  way,  to  receive  and  largely  control  the  proceeds  of  the  sales, 
to  use  portions  of  the  goods,  together  with  sufficient  of  the  money 
derived  in  the  business  to  support  himself  and  family,  make 
*152  the  chattel  mortgage  in.  issue  absolutely  null  *and  void  as  to 
creditors  and  subsequent  purchasers, — at  least  until  the  license 
is  revoked  by  the  mortgagor.  .After  all,  with  such  a  license  in  force, 
the  so-called  mortgage  resolves  itself  merely  into  personal  security. 
The  power  granted  to  the  mortgagor  by  the  mortgagee  enables  the 
former  to  defeat  the  provisions  of  the  instrument.  For  the  time 
being,  the  exercise  of  this  power  destroys  it.  It  is  completely  felo 
de  se. 

Again,  this  mortgage,  accompanied  with  the  license  to  the  mort- 
gagor, is  of  no  great  advantage  to  the  mortgagee,  but  benefits  the 
debtor,  and  is  exceedingly  injurious  to  other  creditors*  Indeed,  ita 
main  purpose  is  as  a  ward  to  keep  off  other  creditors.  When  agree- 
ments are  made  to  hinder  and  delay  creditors,  the  law  imputes  to 
them  a  fraudulent  purpose,  and  therefore  they  are  held  nnll  and  void. 
I  think  a  like  imputation  lies  against  the  arrangement  of  the  parties 
to  this  chattel  mortgage,  and  that,  upon  the  agreed  statement  of  facts, 
judgment  should  have  been  rendered  in  favor  of  the  plaintiff  in  error. 
In  support  of  these  views,  I  refer  to  the  following :  Robinson  v.  Elli- 
ott, 22  Wall.  513;  Collins  v.  Myers,  16  Ohio,  547;  Freeman  v.  Baw- 
son,  5  Ohio  St.  1;  Harman  v.  Abbey,  7  Ohio  St.  318;  Griswold  v. 
Sheldon,  i  N.  T.  581;  May,  Fraud.  Conv.  126;  Toy's  Case,  3  Coke, 
80 ;  Byall  v.  Bowles,  1  Yes.  8r.  848 ;  Worseley  v.  De  Mattos,  1  Burr. 
467;  Pagetv.  Perchard,  1  Esp.206;  Wordall  v.  Smith,  1  Camp.  332; 
Lang  V.  Lee,  3  Band.  410;  Addington  v.  Etheridge,  12  Grat.  436; 
McLacblan  v.  Wright,  3  Wend.  348 ;  Diwer  v.  McLaughlin,  2  Wend. 
696;  Wood  v.  Lowry,  17  Wend.  492;  Stoddard  v.  Butler,  20  Wend. 
507;  Edgell  v.  Hart,  13  Barb.  380;  Edgell  v.  Hart,  9  N.  Y.  218; 
Gardner  v.  McEwen,  19  N.  T.  123 ;  Mittnacht  v.  Kelly,  42*  N.  Y. 
407;  Bussell  v.  Winne,  37  N.  Y.  591 ;  Coburn  v.  Pickering,  8  N.  H. 
415;  Banlett  v.  Blodgett,  17  N.  H.  298;  Putnam  v.  Osgood,  52  N. 
H.  148;  Horton  v.  Williams,  21  Minn«  187;  Place  v.  Langworthy, 
13  Wis.  629 ;  Steinart  v.  Deuster,  23  Wis.  136 ;  Bishop  v.  Warner, 
19  Conn.  460;  Davis  v.  Bansom,  18  111.  396;  Bamet  v.  Fergus,  51 
Dl.  352 ;  Walter  v.  Wimer,  24  Mo.  63 ;  Stanley  v.  Bunco,  27 
*163  Mo.  269;  Armstrong  *v.  Tuttle,  34  Mo.  48S;.  Lodge  v.  Sam- 
uels, 50  Mo.  204;  Welsh  v.  Bekey,  1  Pen.  d^  W.  57;  Hower 
V.  Geesaman,  17  Serg.  &  B.  251;  National  Bank  v.  Ebbert^  2  South. 
Law  Bev.  (1st  Series,)  176. 
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Jambs  J.  Bbimm  v.  John  S.  Long. 

January  Term,  1879. 

Contract:  Chattel  Mortgage:  Conditions:  Verdict,  L.  agreed  with  his 
mortgagor,  one  B.,  and  a  purchaser  of  the  mortgaged  property,  to  release 
the  lien  which  he  held  on  a  span  of  mules  under  a  chattel  mortgage,  if  B. 
delivered  to  him,  on  January  1, 1876,4^250  worth  of  com,  at  twenty  cents 
a  bushel.  Afterwards  L.  accepted  certain  corn  on  condition  that  he  was 
to  bring  suit  against  a  third  party  to  obtain  it  for  B.'s  benefit,  who  was 
to  save  him  harmless.  In  this  action,  he  received  $185.80  worth  of  corn, 
but  paid  out  $80  as  attorney's  fees.  The  opposing  party  then  prepared 
the  ease  for  the  supreme  coort;  and,  before  three  years  had  expired  from 
the  rendition  of  the  judgment,  L.  brought  liis  action  in  replevin  to  recover 
the  mules.  Held^  not  error  for  the  court  to  direct  a  verdict  for  L.,  if  the 
evidence  failed  to  show  that  L.  had  been  tendered  the  balance  of  the  $250, 
and  attorney's  fees,  and  a  bond  of  indemnity  to  save  him  harmless  in  the 
action  brought  by  him  to  secure  the  com.^ 

• 

Error  from  Doniphan  district  court. 

Beplevin  brought  by  Long,  defendant  in  error,  against  Brimm, 
plaintiff  in  error,  on  June  11,  1877,  to  recover  the  possession  of  a 
span  of  mules,  which  Long  claimed  by  virtue  of  a  chattel  mortgage 
executed  by  one  J.  W.  Bailey  to  said  Long.  The  answer  of  Brimm 
denied  the  wrongful  detention  of  the  mules,  and  set  up  that  be  had 
bought  them  of  Bailey,  with  the  consent  of  Long,  under  an  agreen- 
ment  between  all  the  parties  that,  when  Bailey  should  pay  Long 
$250  in  corn,  Long  was  to  release  the  property  from  the  lien  of  the 
mortgage ;  that  Bailey  had  paid  all  but  $50;  that  Brimm  had  tend- 
ered Long  $80,  which  Long  refused  to  receive.  The  case  was 
tried  by  the  court  with  a  jury.  The  following  special  findings  were 
returned : 

♦154  ***Question.  Were  the  mules  in  dispute  sold  and  delivered  by  Bailey, 
Long^s  mortgagor,  to  Brimm  under  agreement  made  with  Bailey,  Long, 
(the  plaintiff,)  and  Brimm,  (the  defendant,)  that  when  Bailey  delivered  to  Long 
$250  worth  of  corn,  at  20  cents  per  bushel,  the  mules  should  be  released? 
And  did  Brimm  purchase  them,  and  take  possession  of  them,  with  the  under- 
standing that  they  were  to  be  released  when  Bailey  delivered  $250  worth  o 
com  to  Long?  Ansioer.  Yes;  they  were.  Q,  How  many  dollars^  worth  oi 
com  did  Long  receive,  to  be  applied  in  discharge  of  the  mortgage  on  the  mules  \ 
A .  $185.30.  Q,  Did  Brimm  tender  to  the  plaintiff,  before  the  commencement 
of  this  suit,  $80  to  be  applied  to  the  discharge  of  the  mules?  A.  Yes.  Q, 
What  amount  in  value  in  com  has  the  plaintiff  received  on  the  contract  to  de- 
liver  $250  worth  of  corn?  A,  $185.80.  Q,  What  amount  of  money  did  it  be- 
come necessary  for  the  plaintiff  to  pay,  in  attorney's  fees,  in  order  to  secure 
the  corn  agreed  to  be  delivered  by  Bailey?    A,  $80. 

The  j,ury  returned  a  general  verdict  in  favor  of  Lotig,  that  he  was 
entitled  to  the  wrighl  of  possession  of  the  mules,  and  that  their  value 
was  $200.    Judgment  was  rendered  accordingly. 

ifh^  controversy' in  tliis  case  again  in  court,  Bailey  v.  Long,  34  Kan.  *90. 
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W.  D.  Webb,  for  plaintiff  in  error. 
A.  Perry,  for  defendant  in  error. 

HoRTON,  C.  J.  It  is  alleged  the  trial  conrt  committed  error  in  ad- 
mitting evidence  that  the  defendant  in  error  paid  $30  as  attorney's 
fees  to  secure  the  com  he  received  of  Bailey,  and  that  the  legal  pro- 
ceedings concerning  the  com  were  in  a  condition  to  be  taken  for  re- 
view to  the  supreme  court.  Again,  it  is  alleged  that  the  court  erred 
in  instructing  the  jury  they  should  find  in  favor  of  said  defendant  in 
error,  unless  it  was  shown  that  Brimm  bad  tendered  him  sufficient 
money  to  make  the  amount  of  $250  and  the  $30,  and  had  further  tend- 
ered  him  a  bond  of  indemnity  in  the  suit  lately  pending  in 
*  155  *that  court  regarding  the  corn.  All  of  the  evidence  is  not  pre- 
served in  the  record,  and  the  legal  controversy  between  Long 
and  the  creditors  of  Bailey  about  the  corn  is  very  blindly  presented. 
From  the  findings  of  the  jury  and  the  evidence  before  as  we  ascertain 
this  much :  The  mules  in  dispute  were  sold  to  Brimm  by  Bailey,  under 
an  agreement  between  Brimm,  Bailey,  and  Long  (the  holder  of  a 
chattel  mortgage  on  them ;)  that,  when  Bailey  delivered  to  Long  $250 
worth  of  com  at  20  cents  per  bushel,  the  mules  should  be  released 
from  the  lien  of  the  mortgage.  Long  actually  secured  $185.80  worth 
of  corn,  but  certain  creditors  of  Bailey  claimed  this  under  legal  pro- 
cess, and  Long  instituted  a  replevin  action  to  obtain  it  for  the  benefit 
of  Bailey,  the  latter  having  agreed  to  save  the  former  harmless  in 
such  proceeding.  In  the  district  court  Long  succeeded,  and  judg- 
ment was  rendered  in  his  favor  at  the  December  term,  1876;  but  the 
opposing  parties  made  out  a  bill  of  exceptions  in  that  case,  and  had 
it  prepared  to  be  taken  on  error  to  this  court.  In  such  action.  Long 
paid  out  $80  as  attorney's  fees. 

The  evidence  does  not  disclose  any  actual  delivery  of  $250,  or  of 
$185.80  worth  of  corn,  to  Long  by  Brimm.  The  most  we  can  gather 
is  that,  by  the  institution  of  certain  legal  proceedings,  in  which  Bailey 
was  to  save  Long  harmless,  the  latter  recovered  $185.80  of  corn,  bat 
paid  out  to  obtain  this  $30,  and  that  the  proceedings  are  in  a  con- 
dition to  be  heard  upon  error  in  this  court.  With  this  view  of  the 
matter,  the  court  committed  no  error  in  admitting  the  evidence  ob- 
jected to,  or  in  its  direction  to  the  jury.  There  was  no  absolute  de- 
livery of  any  corn.  One  hundred  and  eighty-five  dollars  and  eighty 
cents'  worth  was  obtained  by  Long  upon  the  expenditure  of  $30,  and 
it  is  still  questionable  whether  he  will  retain  it;  at  least,  until  the 
expiration  of  three  years  from  the  rendition  of  the  judgment  in  bis 
favor,  he  is  liable  to  be  called  upon  to  defend  the  suit  in  this  court. 
About  all  that  we  can  say  is  that  Long  accepted  the  $185.80  worth 
of  corn  on  conditiQn  that  Bailey  shonld  see  him  harpilees  in  taking 
it,  and  the  proceedings  growing  out  of  such  conditional  ac- 
*L56  ceptance  are  not  yet  ended.  The  delivery  was  *only  a  con- 
ditional one.     The  acceptance  was  only  t^onditional.    Long 
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was  entitled  to  have  deducted  from  the  value  of  the  eorn  he  received 
the  attorney's  fees  he  paid  out  to  secure  it;  and  while  the  suit  over 
the  corn  is  in  condition  to  be  reviewed,  certainly  Long  is  not  required 
to  give  up  his  lien  on  the  iuules,  unless  protected.  Brimm  cannot 
complain  of  the  action  of  Long,  because  the  proceedings  taken  by  him 
under  his  agreement  with  Bailey  were  to  secure  as  much  of  the  $250 
worth  of  com  as  possible^  and  the  more  he  obtained  the  less  money 
Brimm  was  compelled  to  pay  over  or  tender.  There  is  nothing  in  the 
record  to  show  that  Long  was  obliged  to  commence  the  action  to  re- 
cover the  com  out  of  any  duty  to  Bailey  or  Brimm.  If  he  had  not 
done  80,  certainly  counsel  could  not  claim  that  any  part  of  the  $250 
worth  of  com  had  been  paid.  The  corn  was  to  have  been  delivered 
about  January  1,  1876,  and  there  bad  been  a  failure  to  comply  with 
the  agreement  on  the  part  of  Bailey  before  the  suit  of  Long  was  com- 
menced. Of  course,  if  there  bad  been  a  delivery  of  the  said  $185.80 
of  corn  to  Long  without  any  conditions,  and  an  acceptance  of  it  by 
him,  in  the  absence  of  any  failure  of  title  to  the  com,  Brimm  would 
have  been  required  to  tender  only  sufScient  to  complete  the  $250; 
bat  the  record  presents  a  different  case.  When  it  shall  finally  be  set- 
tled that  the  $185.80  worth  of  corn  belongs  to  Long,  then  the  plain- 
ti£f  in  error  will  be  entitled  to  the  mules  in  dispute,  by  paying  or  tend- 
ering sufficient  to  reimburse  Long  for  his  expense  in  securing  the  com 
and  the  balance  of  the  $250. 

The  judgment  of  the  district  court  will  be  affirmed, 

(All  the  justices  concurring.) 


*157  *W.  L.  Challiss  v.  Joseph  MoCbuit. 

January  Term,  1879. 

Bills  and  Notes:  Indorsement:  Without  Beoourse:  Implied  Warranty. 
The  vendor  of  a  bill  or  note,  notwithstanding  he  transfers  the  same  by 
an  indorsement  without  recourse,  impliedly  warrants  by  the  very  act  of 
transferring  that  the  prior  signatures  to  the  paper  are  genuine,  and,  so  far 
at  least  as  affected  by  his  dealings  with  or  relations  to  the  paper,  that  it 
expresses  upon  its  face  the  exact  legal  obligations  of  all  such  prior  parties. 

Error  from  Atchison  district  court. 
The  case  is  stated  in  the  opinion. 

W.  W.  Outhrie^  for  plaintiff  in  error. 

In  this  case  there  is  no  question  of  (rafiiQl»  concealment,  or  misrepresentation 
made  in  the  petition.  The  case  is  nothing  more  nor  less  than  an  attempt  to 
recover  wpon  an  implied  warranty,  as  arising  in  the  case  of  a  sale,  where  a  fair 
consideration  has  been  paid  for  an  article  which  afterwaixls  proves  to  be  not 
what  it  seeped  at  the  time  of  the  purdiase.  The  true  rule  iq  such  case  is  as 
stated  in  Pars.  Oont.  576. 
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There  is  no  svch  thing  as  an  implied  warranty  in  the  sale  of  chattels.  Where 
there  are  no  false  representations  or  statements  made  to  mislead  and  induce 
the  purchaser  of  a  note  after  maturity  or  of  chattels,  thepurchaser  takes  at  his 
own  risk.  This  rule  has  been  followed  since  the  case  of  Gill  v.  Cubitt.  SBam. 
So  C.  466,  and  approved  in  the  following  American  cases:  Pringle  ▼. 
*158  Phillips,  5  Sandf.  157;  Holbrook  v.  Mix,  •!  E.  D.  Smith,  154;  Hall  ▼. 
Hale.  8  Conn.  886;  Roth  v.  Oolvin,  82  Vt.  125;  Wright  ▼.  Hart,  18 
Wend.  448. 

Ill  order  to  constitute  a  warranty  there  must  be  some  distinct  assertion  or 
affirmation  made  during  a  negotiation  for  sale,  which  may  be  supposed  was 
intended  to  cause  the  sale,  and  was  operative  in  causing  it.  In  this  case,  there 
is  no  pretense  that  Challiss  induced  McCrum  to  purchase  through  any  asser- 
'  tions  or  statements,  nor  in  fact  any  pretense  of  anything,  except  that  there 
was  a  desire  on  the  part  of  McCrum  to  make  a  purchase  of  this  note  and  mort- 
gage, which  had  been  originally  executed  by  Ege  to  Probasco,  and  was  then 
owned  by  ChalJiss,  and  which  Challiss  sold  at  a  price  with  which  both  parties 
were  satisfied,  and  with  no  questions  asked.  1  Pars.  Cont.  572;  Marsh  v.  Web- 
ber, 18  Minn.  109,  (Gil.  99;)  Dnmont  v.  Williamson,  5  Amer.  Law  Beg.  (N. 
S.)  382.  Challiss  was  himself  a  purchaser,  as  was  McCrum  in  turn,  except 
that  Challiss  had  bought  without  notice  of  dishonor  by  liaving  the  note  in- 
dorsed "  without  recourse, "  while  McCrum  was  notified  by  this  special  indorse- 
ment that  he  took  the  note  at  all  risk,  and,  with  this  notice,  accepted  the  note 
without  warranty,  inquiry,  or  representation.  Not  only  was  there  notice  by 
this  qualified  indorsement  of  **  without  recourse,"  but  there  is  a  special  con- 
tract thereby  entered  into  between  the  parties,  which  is  in  terms  "that  the 
seller  sells  and  the  buyer  buys  each  at  his  own  risk,  and  for  whatever  the  note 
may  prove  to  be  worth."  £dw.  Bills,  262,  282.  The  reason  for  this  rule  is 
even  stronger  in  the  case  of  the  purchase  of  a  note  than  a  chattel;  for,  in 
every  case  of  the  purchase  of  a  note  after  maturity,  the  purchaser  takes  it  as 
a  dishonored  bill,  at  his  peril,  and  snliject  to  every  defense  existing  against  it 
before  it  was  negotiated.  3  Kent,  Comm.  120,  121;  Andrews  y.  Pond,  18 
Pet.  65;  Sargent  v.  Southgate,  5  Pick.  812,  817,  819. 

W.  D.  Webb^  for  defendant  in  error. 

The  payee  of  a  promissory  note  who  transfers  it  for  value,  though  after 
*159      maturity,  warrants  that  it  is  not  void  for  usory.    *He  warrants  that 

there  is  no  legal  defense  to  its  collection  arising  out  of  his  own  con- 
nection with  it.  There  is  always  an  implied  warranty  as  to  quality  as  well 
as  title  upon  every  sale  of  a  chattel,  when  the  circumstances  are  such  as  to 
imply  a  knowledge  by  the  vendor  of  defects  in  quality;  as  whereamanufact- 
urersells  articles  having  defects  growing  out  of  the  process  of  manufacture. 
And  whenever  the  knowledge  of  a  defect  is  not  (tiscloeed,  whether  it  be  of 
title  or  of  quality,  the  vendor  is  liable  upon  a  warrnty;  and  whenever  the 
knowledge  is  shown  to  exist,  then  he  is  liable  for  a  fraud.  In  every  sale  of  a 
chattel  there  is  at  least  an  implied  warranty  that  it  exists.  These  principles 
are  sustained  by  the  following  authorities:  Buell  v.  Bissell,  1  Amer.  Law 
Beg.  411;  Delaware  Bank  v.  Jarvis,  20  N.  Y.  226;  Farniss  ▼•  Ferguson,  15 
N.  Y.  487;  Hard  v.  Hall,  12  Wis.  135,  186;  Aldriehv.  Jackson,  5  B.  L218; 
Thrall  v.  Newell,  19  Vt.  208. 

Here  also  was  a  failure  of  consideration.  McCrum  bargained  for  a  note  on 
its  face  purporting  to  be  for  $805.  It  was  but  for  875.10,  and  Challiss  knew 
it.  McCrum  was  ignorant  of  It.  The  face  of  this  note  was  a  representation  of 
Challiss  that  the  note  was  for  $805.  This  representation  was  false,  and  CM- 
liss  knew  it.  This  was  fraud.  The  surface  of  the  note  was  fair,  but  nnde^ 
neath  was  corruption.  McCrum  could  not  see  this.  Challiss  was  a  party  to 
it.  Jones  v.  Byde,  5  Taunt.  488;  Terry  v.  Bissell,  26  Conn.  28;  Merriam  ▼. 
Wolcott,  8  Allen,  259;  Gurney  v.Womersley,  4  El.  A  Bl.  188. 


CHAI^LISS  V.  m'obdm.  128 

An  indorsement  ''without  recourse"  implies  a  warranty  tliat  the  note  is 
valid.  Such  an  indorsement  means  simply  that  the  indorser  does  not  assume 
an  indorser's  contract  to  pay  the  note,  if  demand  is  made,  and  notice  given 
of  non-payment.  That  is,  by  such  an  indorsement  the  indorser,  does  not 
guaranty  that  the  maker  is  solvent,  but  he  does  guaranty  that  the  signatures 
are  genuine,  that  it  is  not  void  for  usuary,  and  that  there  is  no  defense  to  it  aris- 
ing out  of  his  connection  with  it.  He  cannot  be  a  party  to  the  maki  ng 
*160  of  an  illegal  note,  and  relieve  himself  from  the  result  of  his  own  *con- 
duct  by  such  an  indorsement.  To  allow  this  would  be  to  reward  fraud. 
Hannum  v.  Bichardson,  48  Yt.  508;  S.  G.  21  Amer.  Bep.  152. 

The  plaintiff  in  error  is  bound  by  thS  findings  of  the  court  and  by  the  Judg- 
ment in  the  case  of  MoCrum  v.  Ege,  copies  of  which  are  attached  to  the  petition 
in  this  action.  Strong  v.  Phoenix  Ins.  Co.,  62  Mo.  296 ;  Bobbins  v.  City  of  Chi- 
cago, 4  Wall.  657;  Howell  v.  Wilson,  2  Blackf.  418;  Miller  v.  Bhoades,20 
Ohio  St.  494. 

BfiEWBRy  J.  On  December  4,  1871,  plaintiff  in  error  loaned  one 
Edward  A.  Ege  $250,  and  took  his  note  therefor  in  theenmof  $265, 
payable  to  Biohard  Probasco  or  bearer,  and  secured  by  mortgage. 
Long  after  its  maturity,  and  in  1876,  several  payments  having  been 
made  thereon  in  tbe  mean  time,  plaintiff  in  error  sold  the  note  for 
its  then  face  value  to  defendant  in  error.  At  the  time  of  suoh  sale 
he  indorsed  it,  '*  Without  recourse.  W.  L.  Challiss."  MoCmm 
sued  on  tbe  note.  Ege  pleaded  nsury.  The  plea  was  sustained,  and 
McGrum  reoovered  $229.90,  less  than  the  face  value  of  the  note,  for 
which  sum  he  brought  this  action.  A  demurrer  to  the  petition  was 
overruled,  and  this  ruling  is  now  presented  for  review.  Can  tbe  ac- 
tion be  sustained?  Of  course  no  action  will  lie  on  the  indorsement, 
for  by  his  written  contract  Challiss  expressly  declines  to  assume  the 
liabilities  of  an  indorser.  If  sustainable  at  all,  it  must  be  as  against 
him  as  a  vendor,  and  not  as  an  indorser,  and  upon  the  doctrine  of 
an  implied  warranty.  The  theory  of  the  defendant  in  error  is  that 
every  vendor  of  a  bill,  bond,  or  note  impliedly  warrants  that  it  is 
what  it  purports  on  its  face  to  be, — ^the  legal  obligation  of  the  parties 
whose  names  appear  on  the  instrument, — ^and  that  the  character  of 
the  indorsement  or  the  lack  of  an  indorsement  in  no  manner  affects 
this  implied  warranty.  On  the  other  hand,  the  counsel  for  plaintiff 
in  error  lays  down  the  broad  proposition  that  "there  is  no  such  thing 
as  implied  warranty  in  the  sale  of  chattels,''  and  that,  in  the 
*161  absence  *of  express  warranty,  the  maxim  caveat  emptor  is  of 
universal  application.  It  is  clear  that  the  character  of  the 
indorsement  outs  no  figure  in  the  question;  as  stated,  no  action  will 
lie  on  it.  But,  further,  the  restriction  is  only  as  to  his  liability  as  in- 
dorser, and  in  no  manner  affects  his  relation  to  the  paper  as  vendor. 
An  unqualified  indorsement  is  the  assumption  of  a  conditional  liability. 
The  indorser  becomes  a  new  drawer,  and  is  liable  on  the  default  of 
the  drawee.  **  Without  recourse,"  does  away  with  this  conditional  lia- 
bility. 1\  leavea  the  indorsment  simply  as  a  transfer  of  title,  and 
the  indorser  liable  only  as  vendor;  yet  it  leaves  him  a  vendor,  and 
divests  him  of  none  of  the  liabilities  of  a  vendor.     It  makes  thct  trana- 
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action  the  equivalent  of  a  delivery  of  paper  payable  to  bearer,  and 
transferable  by  delivery.  Hannnm  v.  Bichardsou,  48  Yt.  508.  Inde- 
pendent, therefore,  of  any  matter  of  indorsement,  what  implied  war- 
ranty is  there  in  the  transfer  of  a  promissory  note?  Two  things  are 
clear  under  the  authorities :  First,  that  there  is  an  implied  warranty 
of  the  genuineness  of  the  signatures ;  and,  second,  that  there  is  no 
warranty  of  the  solvency  of  the  parties.  It  is  unnecessary  to  more 
than  refer  to  a  few  of  the  authorities  upon  these  propositions.  Bjles, 
Bills,  123,  125,  and  oases  in  notes;  Jones  v.  Byde,  5  Taunt.  488; 
Oumey  v.  Womersley,  4  El.  &  Bl.  133 ;  Gompert^  v.  Bartlett,  34Eng. 
Law  &  Eq.  156;  Terry  v.  Bissell,  26  Conn.  23;  Merriam  v.  Wolcott, 
3  Allen,  259;  Aldrich  v.  Jackson,  5  B.  I.  218;  Lobdell  v.  Baker,  3 
Mete.  469;  1  Add.  Cont.  152;  Ellis  v.  Wild,  6  Mass.  321;  Eagle 
Bank  v.  Smith,  5  Conn.  71 ;  Shaver  v.  Ehle,  16  Johns.  201 ;  Damont 
V.  Williamson,  18  Ohio  St.  515;  2  Pars.  Notes  &  B.  o.  2,  §  2.  Bat 
in  the  case  at  bar,  the  signature  of  the  maker  was  genuine.  The  ob- 
jection is  that  it  was  never  his  legal  obligation  to  the  full  amount 
for  which  it  purported  to  be.  How  far  is  there  any  implied  warranty 
in  this  respect?  A  reference  to  some  of  the  leading  oases  will  tdrow 
light  upon  this  question. 

In  Thrall  v.  Newell,  19  Yt.  203,  it  appeared  that  one  of  the 
*162    makers  of  a  note  w*a8  insane.     The  vendor  made  a  written  *a8- 

signment,  in  which  was  a  description  of  the  note,  and  the 
court  construed  this  as  an  express  warranty  that  the  instrument  was 
the  legal  obligation  of  the  apparent  makers,  and  one  being  inca- 
pable  of  contracting,  gave  judgment  against  the  vendor  on  account 
of  this  breach  for  the  amount  received  by  him.  While  the  judgment 
of  the  court  is  rested  upon  the  fact  of  an  express  warranty,  the  judge 
who  writes  the  opinion  expresses  his  individual  conviction  that  the 
same  result  would  follow  on  a  miere  transfer  without  any  express  war- 
ranty, and  quotes  approvingly  an  extract  from  Rand's  edition  of  Long 
on  Sales,  that  "'there  is  an  implied  warranty  in  every  sale  that  the 
thing  sold  is  that  for  which  it  was  sold." 

In  Lobdell  v.  Baker,  3  Mete.  469,  it  appeared  that  the  owner  of 
a  note  procured  the  indorsement  of  a  minor,  and  then  put  the  paper 
in  circulation.  He  was  held  liable  to  a  subsequent  holder*  Chief 
Justice  Shiw,  delivering  the  opinion  of  the  court,  says : 

"  Whoever  takes  a  negotiable  security  is  understood  to  ascertain  for  himself 
the  ability  of  the  contracting  parties,  but  he  has  a  right  to  believe»  witboot 
inquiring,  that  he  has  the  legal  obligation  of  the  contracting  parties  appesring 
on  the  bill  or  note.  Unexplained,  the  purchaser  of  such  a  note  has  a  right  to 
believe,  upon  the  faith  of  the  security  itself,  that  it  is  indorsed  by  one  a^pable 
of  binding  himself  by  the  contract  which  an  indorsement  by  law  imports.** 

In  Hannum  v.  Bichardson,48  Yt.  508,  a  note  was  given  for  liquorsold 
in  violation  of  law,  and  was  by  statute  void.  De»fendant  knew  its  in- 
validity, transferred  it  by  an  indorsement  without  recourse,  and  he 
was  held  liable  to  his  vendee.  ^ 
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In  Deleware  Bank'v.  Jarvis,  20  N.  Y.  226,  a  nsurioas  note  was 
8oldy  and  tbe  vendor  was  adjudged  liable,  not  merely  for  the  money 
reoeived  by  him,  bat  also  the  costs  paid  by  his  vendee  in  a  suit 
against  tbe  makers  of  tb&note.  In  the  opinion,  Mr.  Justice  GomoTook 
uses  this  language : 

'*The  authorities  state  the  doctrine  in  genenvl  terms  that  tbe  vendor  of  a 
chose  in  action,  in  the  absence  of  express  stipulation,  impliedly  war- 
^163  rants  its  legal  soundness  and  valid*ity.  In  peculiar  circumstances  and 
relations,  the  law  may  not  impute  to  him  an  engagement  of  this  sort. 
But  if  there  are  exceptions,  they  certainly  do  not  exist  where  the  invalidity  of 
the  debt  or  security  sold  arises  out  of  the  vendor's  own  dealing  with  or  relation 
to  it.  In  this  ciise,  the  defendant  held  a  promissory  note  which  was  void,  be- 
cause be  bad  himself  taken  it  in  violation  of  the  statutes  of  usury.  When  he 
sold  the  note  to  the  plaintiffs,  and  received  the  cash  therefor,  by  that  very 
act  he  affirmed  in  judgment  of  law  that  the  instrument  was  unattainted,  so 
far,  at  least,  as  he  had  been  connected  with  its  origin." 

In  Young  v.  Gole,  8  Bing.  (N.  G.)  724,  certain  bonds  were  sold  as 
Guatemala  bonds,  which  turned  out  afterwards  to  be  lacking  the  req- 
uisite seal,  and  the  vendor,  though  ignorant  of  the  defect  and  inno- 
cent of  wrong,  was  compelled  to  refund  the  money.  The  thing  in 
fact  sold  was  not  the  thing  supposed  and  intended  to  be  sold. 

In  Gompertz  v.  Bartlett,  24  Eng.  Law  &  Eq.  166,  the  plaintiff  dis- 
counted for  the  defendant  an  unstamped  bill,  purporting  on  its  face 
to  have  been  a  foreign  bill,  drawn  at  Sierra  Leone,  and  accepted  in 
London,  but  which  was  in  fact  drawn  in  London.  If  actually  a  foreign 
bill,  it  required  no  stamp,  and  was  valid;  but  being  an  inland  bill, 
it  required  a  stamp  to  make  it  a  valid  bill  in  a  court  of  law.  The 
acceptance  was  genuine,  and  the  acceptor  had  previously  paid  similar 
bills.  But,  the  acceptor  becoming  bankrupt,  the  commissioner  refused 
to  allow  it  against  his  estate  because  not  stamped.  Thereupon  plain- 
tiff, who  had  sold  the  bill,  and  been  compelled  to  take  it  up,  brought 
his  action  to  recover  the  price  he  had. paid  for  it,  and  the  action  was 
sustained.  Lord  Campbell,  before  whom  tbe  case  bad  been  tried, 
and  who  then  held  adversely  to  the  plaintiff,  said : 

^'I  then  thought  that  the  rule  caveat  emptor  applied;  but  after  hearing  the 
argument  and  the  authorities  cited,  I  think  the  action  is  maintainable,  and 
upon  this  ground:  that  the  article  sold  did  not  answer  the  description  under 
which  it  was  sold.  If  it  had  been  a  foreign  hill,  and  there  had  been  any  secret 
defect,  the  risk  would  have  been  that  of  the  purchaser;  but  here  it 
*164  must  be  taken  that  the  bill  was  sold  as  and  for  *that  whi^h  it  pur- 
ported to  be.  On  the  face  of  the  bill  it  purported  to  be  drawn  at 
Sierra  Leone,  and  it  was  sold  as  answering  the  description  of  that  which  on 
its  face  it  purported  to  be.  That  amounted  to  a  warranty  that  it  really  was 
of  that  description." 

In  Ticonic  Bank  v.  Smiley,  27  Me.  225,  an  overdue  note  was  trans- 
ferred with  this  indorsement,  "Indorser  not  holden;"  yet  it  was  de- 
cided that  the  indorser  was  liable  to  his  vendee  for  any  payment  made 
on  the  note  before  the  transfer,  or  any  set-off  existing  against  it  of 
which  tbe  note  gave  no  indication,  and  the  vendor  no  information. 
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In  Snyder  y.  Beno,  88  Iowa,  329,  it  was  held  that  there  is  an  im- 
plied warranty  that  there  has  been  no  material  alteration  in  the  paper 
since  its  execution.     The  ooart  says : 

'*  We  have  no  doubt  that  there  is  an  implied  warranty  of  the  transferrer  that 
there  is  no  defect  in  the  instrument,  as  well  as  that  the  signature  of  the 
maker  is  genuine.'' 

See,  alsoy  Blethen  v.  Lovering,  58  Me.  437 ;  Ogden  y.  Blydenburgh, 
1  Hilt.  182;  Fake  y.  Smith,  2  Abb.  Dec.  76;  2  Pars.  Notes  &  B.  c. 
:Sy  §  2,  and  eases  in  notes ;  Terry  y.  Bissell,  26  Conn.  28;  1  Daniel, 
Neg.  Inst.  §  670. 

In  this,  the  author  thus  states  the  law : 

"When  the  indorsement  is  toiiTwut  recourse,  the  indorser  specially  dediues 
to  assume  any  responsibility  as  a  party  to  the  bill  or  note;  but,  by  the  very 
act  of  tansf erring  it,  he  engages  that  it  is  what  it  purports  to  be,~the  valid 
obligation  of  those  whose  names  are  upon  it.  He  is  like  a  drawer  who  draws 
without  recourse,  but  who  is  neyertheless  liable  if  he  draws  upon  a  fictitious 
party,  or  one  without  funds.  And,  therefore,  the  holder  may  recover  against 
the  indorser  toitliout  reeourse,  ( I)  if  any  of  the  prior  signatures  were  not  genu- 
ine; or  (2)  if  the  note  was  invalid  between  the  original  parties,  because  of  the 
want  or  illegality  of  the  consideration ;  or  (3)  if  any  prior  party  was  incompetent; 
or  (4)  the  indorser  was  without  title." 

These  authorities  fully  sustain  the  ruling  of  the  district  court. 
The  note  was  not  the  legal  obligation  of  the  maker  to  the  full 
*165  amount.  As  to  the  usurious  portion,  it  was,  as  it  *were,  no 
note.  This  was  a  defect  in  the  very  inception  of  the  note. 
It  was  known  to  the  vendor,  and  arose  out  of  his  own  dealings  in  the 
matter.  By  all  these  authorities  there  is  an  implied  warranty  against 
such  a  defect,  and  the  yendor  is  liable  for  a  breach  thereof. 

The  suggestion  of  counsel  that  the  change  in  the  usury  law  by  the 
legislation  of  1872  affected  the  right  of  recovery  upon  the  note  has 
been  already  decided  adversely  in  the  case  of  Jenness  y.  Cutler,  1^ 
Kan.  *600. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


MATHEWS  V.  BUCKINGHAM.  127 

William  VANDERBua  r.  J.  D.  Scott. 

January  Term,  1879. 

At  the  May  term,  1876,  of  the  Labette  district  court,  Scott  had 
judgment  against  Yanderbur,  who  brings  the  case  here. 
A.  H,  Ayres,  for  plaintiff  in  error. 

Per  Curiam.  The  judgment  of  the  district  court  is  reversed,  and 
the  case  remanded,  with  instructions  to  sustain  the  petition  in  error, 
and  reverse  the  judgment  of  the  justice  of  the  peace.  This  decision 
is  made  upon  the  authority  of  Larkin  y.  Taylor«  5  Kan.  *444,  and 
Scott  v.  Lingren,  21  £an.  "^184. 


*166  *Rbbbcca  Mathbws  v.  Henry  Buckingham. 

January  Term,  1879. 

1.  Presumption.    The  law  presumes  that  every  man  in  his  private  and  of- 

ficial character  does  his  duty  until  the  contrary  is  proved. 

2.  Town-Site:  Evidence:  Title.    Where  B.  derives  his  title  to  a  certain  lot 

in  Salina  through  a  patent  of  the  United  States  to  the  probate  judge  of  Sa- 
line oounty  to  certain  lands  in  trust  for  the  occupants  of  the  town-site  of 
Salina,  according  to  their  respective  interests,  under  the  act  of  congress  of 
May  23, 1844;  then  through  a  deed  of  the  probate  judge  of  the  same  land 
Jointly  to  P.  and  seven  others  as  the  occupants  of  said  town-site;  then 
through  deeds  of  all  of  said  occupants  but  F.  to  the  Salina  Town  Company ; 
then  trough  the  deeds  of  the  Sifilina  Town  Company  to  P. ;  and,  finally, 
under  a  deed  executed  by  P.  to  B.:  heid,  the  patent  of  the  United  States 
and  the  town  company  deed  were  properly  received  in  evidence,  without 
any  preliminary  testimony  of  the  proceedings  upon  which  their  issuance 
was  based,  or  of  the  organization  of  the  town  company;  and,  Tield,  that 
said  conveyances  show  a  title  in  fee'SimpIe  in  B, 

8.  Taxation:  Bedemption:  Tender :  Void  Deed.  Theownerof  land  has 
the  right  to  redeem  the  same  from  tax  sale  at  any  time  before  the  ex- 
ecution of  the  tax  deed;  and  where  a  tender  is  made,  by  the  owner  to  the 
treasurer  of  the  county  where  such  land  waa  sold,  of  the  amount  of  the 
sale  and  all  subsequent  taxes  and  charges  thereon,  with  interest  as  re- 
quired by  law,  prior  to  the  acknowledgment  and  delivery  of  the  deed, 
Jiddf  if  the  tax  deed  is  acknowledged  and  delivered  thereafter,  it  is  null 
and  void.i 

Error  from  Saline  district  court. 

Defendant  in  error,  piaintifiF  in  the  court  below,  on  the  fourteenth 
day  of  Augnat,  1877,  filed  his  petition  in  the  district  eourt  of  Saline 

^Followed,  Olln  v.  Rohrbaugh,  28  Kan.  412;  Leitzbaeh  v.  Jockman,  Id.  624. 
Amount  of  recovery  limited  to  the  amount  of  the  tender,  when.  See  Russell  v, 
Hudson,  38  Kan.  99. 
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county  against  the  plaintiff  in  error,  for  the  recovery  of  lot  140,  od 
Fifth  street,  in  Salina.  The  plaintiff  in  error  filed  an  answer,  deny- 
ing that  the  defendant  in  error  was  seized  in  fee-simple  of  the  lot, 
and  claiming  title  under  a  tax  deed  to  Sarah  Sebring,  and  a  warranty 
deed  from  her.  The  defendant  in  error  replied,  denying  the  new  mat- 
ter in  the  answer,  and  alleging  the  tax  deed  was  void,  and  a  tender 
of  taxes  before  the  execution  of  said  deed.  Trial  was  had  before  the 
court  and  a  jury,  on  December  14, 1877.  Defendant  in  error, 
*167  to  prove  title,  introduced  in  evidence  a  ^patent,  dated  August 
4, 1866,  from  the  United  States  to  Andrew  A.  Morrison,  pro- 
bate judge  of  Saline  county,  to  the  S.  W.  ^  of  section  12,  and  N.  W. 
^  of  section  18,  township  14,  range  3  W.,  in  trust  for  the  occupants 
of  the  town-site  of  Salina,  according  to  their  respective  interests,  un- 
der the  act  of  congress  of  May  23,  1844;  a  deed  by  said  probate 
judge  of  the  same  tract  of  land  jointly  to  William  A.  Phillips,  Da- 
vid L.  Phillips,  Alexander  G.  Spilman,  Alexander  M.  Campbell,  Rob- 
ert H.  Bishop,  Bansom  Calkins,  James  Muir,  and  William  Bishop, 
dated  June  18,  1863 ;  a  deed  by  A.  M.  Campbell  to  Salina  Town 
Company  of  his  interest  in  said  tract  of  land,  dated  September  4, 
1863;  deed  byB.  H.  Bishop  to  Salina  Town  Company  of  his  interest 
in  said  land,  dated  September  10, 1863 ;  deed  by  W.  Bishop  to  Salina 
Town  Company  of  his  interest  in  the  said  land,  dated  September  11, 
1863;  deed  by  David  L.  Phillips  to  Salina  Town  Company  of  his  in- 
terest in  the  said  tract  of  land,  dated  September  4,  1 863 ;  deed  by 
A.  C.  Spilman  to  Salina  Town  Company  of  his  interest  in  said  land, 
dated  March  1, 1864;  deed  by  Bansom  Calkins  to  Salina  Town  Com- 
pany of  his  interest  in  said  land,  dated  September  6,  1863 ;  a  deed 
by  James  Muir  of  his  interest  in  same  to  Salina  Town  Company, 
dated  September  6,  1863 ;  a  deed  by  Salina  Town  Company  to  W.  A. 
Phillips  of  lot  140,  on  Fifth  street,  and  others  in  the  town  of  Salina, 
dated  September  11,  1863;  and  a  deed  by  William  A.  Phillips  to 
said  defendant  in  error  of  certain  lots  in  Salina,  including  lot  140, 
dated  September  15,  1866.  Plaintiff  in  error  relied  upon  the  tax 
deed  to  Sarah  Sebring,  and  her  warranty  deed  of  February  19,  1877. 
Defendant  in  error  offered  evidence  to  show  that  such  deed  was  void. 
The  court  directed  the  jury  to  return  a  verdict  for  the  defendant  in 
error,  and  afterwards  rendered  judgment  accordingly. 

Foster  d  Baiiks,  for  plaintiff  in  error. 

R.  A.  Lovitt,  for  defendant  in  error. 

*168  *HoRTON,  C.  J.  The  main  question  presented  is  whether  the 
trial  court  rightfully  directed  the  jury  to  return  a  verdict  for 
the  defendant  in  error.  After  he  proved  title  in  himself  through  va- 
rious conveyances  running  back  to  the  United  States,  plaintiff  in  error 
introduced  in  evidence  a  tax  deed,  covering  the  lot  in  controversy, 
and  lot  No.  2,  County  park,  in  Salina,  dated  May  7,  1874,  bnt  pur- 
porting to  have  been  acknowledged  on  May  14th  of  the  same  year; 
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then  a  warranty  deed  from  Sarah  Sebring  to  her,  dated  February  18« 
1877,  and  rested.  Defendant  in  error  proved  in  rebuttal  that,  on 
May  8,  1874,  he  made  application  to  redeem  the  lot,  and  then  ten- 
dered to  the  treasurer  of  Saline  county  the  amount  for  which  the  prop, 
erty  was  sold,  together  with  the  subsequent  taxes,  charges,  and  all  in- 
terest, and  that  the  tax  deed  was  not  acknowledged  or  delivered  until 
after  said  date. 

In  an  action  of  this  character,  the  plaintiff  in  the  court  below  must 
have  recovered  upon  the  strength  of  his  own  title ;  but  when  that  title 
was  once  established,  the  court  was  right  in  directing  a  verdict  for 
Buch  plaintiff,  if  no  evidence  was  offered  to  militate  against  it  or  over-^ 
throw  it.  No  defect  appeared  in  any  of  the  conveyances  through 
which  the  defendant  in  error  derived  his  title.  The  objections  to  these 
conveyances  made  by  the  plaintiff  in  grror  are  not  tenable.  If  there 
were  any  irregularities  in  the  issuance  of  the  patent  of  August  4, 1866, 
from  the  United  States  to  the  probate  judge  of  the  Saline  county,  or 
from  the  other  grantors,  including  the  deed  of  the  Salina  Town  Com* 
pany,  it  was  incumbent  on  the  plaintiff  in  error  to  offer  proof  of  them. 
Counsel  claim  the  patent  was  void,  for  the  alleged  reason  that  the 
sale  of  the  town-site  took  place  prior  to  its  entry,  yet  there  is  noth- 
ing in  the  record  sustaining  this,  assertion,  while  -the  recitals  in  the 
conveyances  show  the  reverse  to  be  the  case.  As  the  law  presumes 
that  every  man  in  bis  private  and  official  character  does  his  duty 

until  the  contrary  is  proved,  both  the  patent  and  the  town 
*169    company  deed  were  properly  admitted.    *No  preliminary  proof 

of  the  proceedings  upon  which  the  patent  and  town  company 
deed  were  based,  or  of  the  organization  of  the  town  company,  was 
necessary  for  their  introduction.  This  disposition  of  these  matters 
leaves  only  for  consideration  the  character  of  the  tax  deed,  upon 
which  plaintiff  in  error  relied.  This  deed  is  void  because  it  shows 
upon  its  face  that  two  separate  and  distinct  lots  or  tracts  of  land 
were  sold  together.  It  discloseA  that  it  was  executed  in  violation  of 
law.     Hairs  Heirs  v.  Dodge,  18  Kan.  277. 

Further  than  this,  the  undisputed  facts  show  the  deed  ought  never 
to  have  been  executed.  Tbe  defendant  in  error  had  the  right,  as 
owner  of  the  premises,  to  redeem  tbe  lot  from  the  tax  sale  at  any 
time  before  the  execution  of  the  deed.  Gen.  St.  p.  1051,*§  100; 
Laws  1876,  c.  34,  §  127.  The  application  to  redeem,  and  the  tender 
of  all  the  money  necessary  therefor,  was  made  on  May  8,  1874. 
The  deed  was  not  acknowledged  until  May  14,  1874,  and  not  de- 
livered till  some  days  thereafter;  so  it  was  not  executed  when  the 
tender  was  made.  The  treasurer  should  have  accepted  the  money 
when  offered,  and  the  plaintiffin  error  ought  to  have  received  this  in- 
stead of  the  deed,  which  was  without  validity. 

As  the  title  of  the  lot  was  complete  in  the  defendant  in  error,  and 
as  the  tax  deed  was  void,  there  was  no  evidence  in  the  case  to  sus« 
tain  a  judgment  for  the  plaintiff  in  error,  and  therefore  the  trial 

▼.22k— 9 
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court  committed  no  error  in  directing  judgment  for  the  defendant  in 
error. 

The  attention  of  the  court  has  never  been  called  to  any  application 
under  the  occupying  claimant  law,  and  no  error  can  be  based  upon 
its  non-action  in  that  regard. 

As  the  plaintiff  in  error  agreed  that  the  originals  of  the  deeds  and 
conveyances  were  not,  at  the  time  of  the  trial,  in  the  possession  or 
under  the  control  of  the  defendant  in  error  or  his  attorneys,  all  ob- 
jections founded  against  the  introduction  of  copies  of  the  same  in  their 
absence  was  waived,  and  we  need  not  comment  further  on  the  alle- 
gations of  error  in  receivng  such  copies. 
*170  The  judgment  of  the  district  court  will  be  affirmed;  but  *npon 
the  entry  of  the  mandate  of  affirmance,  the  court  below  is  di- 
rected to  order  the  defendant  \fi  error  to  pay  to  the  plaintiff  in  error 
the  taxes,  charges,  and  penalties  tendered  May  8,  1874,  before  sach 
party  shall  be  let  into  possessin  of  the  lot  recovered  under  the  judg- 
ment in  the  case. 

(All  the  justices  concurring.) 


Statb  of  Kansas  r.  E.-  P.  Bancroft. 
^January  Term,  1879. 

1.  EmbeBsdement:  Corporation:  State  Not  a.    The  state  is  not  an  incor- 

poration or  corporation  within  the  meaning  of  those  terms  as  used  in  seo- 
tion  1  of  chapter  83  of  the  Laws  of  1873. 

2.  :  Section  1,  Ch.  88,  Laws  1878,  Constraed.    The  expression 

"any  agent,"  in  the  latter  half  of  said  section,  is  comprehensive,  and 
the  scope  of  that  half  of  the  section  is  broad  enough  to  include  the  agent 
of  any  party,  whether  private  person,  partnership,  cori)oration,  or  the 
state,  who  is  guilty  of  the  misconduct  therein  namad. 

8.  Statutory  Construction:  Intent.  The  cardinal  canon  of  construction, 
to  which  all  mere  rules  of  interpretation  are  subordinate,  is  that  the  intent, 
when  ascertained,  governs.  [Probititoiy  Amendment  Cases,  24  Kan. 
719;  Intoxicating  Liquor  Cases,  25  Kan.  763.] 

ft.  Principal  and  Agent:  Bevooation.  The  defendant  was  in  1872  ap- 
pointed by  the  board  of  directors  of  the  state  normal  school  agent  for  the 
sale  of  lands.  Held,  that  such  agency  was  not  revoked  by  chapter  135 
of  the  Laws  of  1873,  which  placed  the  control  of  said  school  in  a  board  of 
regents. 

6.  Embezzlement:  Demand:  Form  of.  To  sustain  a  con  viction  under  the 
last  half  of  said  section  1  of  chapter  83,  there  must  be  proof  of  a  demand. 
Such  demand  must  also  be  made  by  some  one  authorized  to  make  a  de- 
mand, and  not  by  a  mere  stranger.  But  to  constitute  a  demand  Id  any 
case  in  which  there  was  an  existing  duty  to  pay,  and  a  dereliction  of  duty 
in  withholding  payment,  no  particular  form  of  words  is  necessary,  but 
it  is  sufficient  if  the  language  plainly  indicates  totheparty'that  he  Lb  called 
upon  now  to  perform  that  neglected  duty. 
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0.  Juror:  Challenge:  Statements  of  Juror:  Evidenoe:  Bnpreme  Court. 
A  Juror  on  his  voir  dire  testified  that  he  had  neither  formed  nor  ex- 
pressed any  opinion,  and  was  without  bias  or  prejudice.  Two  witnesses 
called  at  the  same  time  testified  that  some  months  before  they  had  heard 
him  say  that  he  was  afraid  defendant  had  got  himself  into  a  bad  scrape; 

*171  that  he  had  *got  his  foot  into  it,  or  words  to  that  effect.  On  re-ex- 
amination he  denied  any  recollection  of  such  statement.  A  challenge 
was  overruled,  and  he  served  as  a  juror.  On  a  motion  for  a  new  trial, 
several  other  witnesses  testified  that  at  different  times  they  had  heard 
similar  statements.  The  juror  denied  making  any  such  statements,  as- 
serted as  to  some  of  the  witnesses  that  he  was  not  on  speaking  terms 
with  them,  and  had  not  been  at  the  places  named  by  them  as  the  scenes 
of  these  conversations.  Part  of  this  testimony  was  oral,  and  part  in  afii- 
davit.  The  trial  judge  overruled  the  motion,  and  sustained  the  qualifi- 
cation of  the  juror.  Held,  under *the  peculiar  character  of  this  case,  the 
fact  that  the  questions  involved  were  principally  questions  of  law,  and 
in  view  of  the  acts  and  conduct  admitted  and  testifled  to  by  the  defend- 
ant, and  as  the  testimony  was  partly  oral  and  partly  in  affidavit,  that  this 
court  is  not  warranted  in  setting  aside  the  judgment,  and  granting  a  new 
trial  because  of  this  juror. 

Appeal  from  Lyon  district  court. 

The  case  is  sufBciently  stated  in  the  opinion.  To  the  information 
was  attached  and  made  a  part  thereof  a  schedule,  containing  in  sep- 
arate colunins  a  list  of  the  land^  sold,  when  and  to  whom  sold,  dates 
and  amounts  of  payments  on  each  tract  of  land,  of  principal,  less 
commission  and  interest. 

Rtiggles,  Scott  d  Lynn,  for  appellant. 

The  district  court  erred  in  overruling  defendant's  motion  to  compel  the 
*172  prosecution  to  elect  as  between  the  first  *and  thii'd  counts  of  the  in- 
formation, and  also  in  overruling  his  motion  to  strike  out  one  of  said 
counts.  All  criminal  pleadings  are  to  be  judged  by  our  Code,  and  not  by  the 
rules  of  the  common  law,  or  decisions  of  courts  thereunder.  Criminal  Code, 
|§  101-108,  123.  But  viewed  in  the  light  of  the  common  law,  the  de- 
fendant should  not  have  been  put  on  trial  on  these  two  counts.  They  cannot 
be  said  to  be  introduced  solely  for  the  purpose  of  meeting  the  evidence  as  it 
may  transpire,  the  charges  being  for  the  same  offense.  This  is  a  case  not 
only  of  distinct  felonies,  but  the  counts  set  out  distinct  felonies,  which  are 
radically  repugnant.    State  v.  Johnson,  5  Jones,  221. 

The  two  offenses  charged  are  in  law  just  as  distinct  as  if  they  were  covered 
by  separate  sections  of  the  statute.  The  fact  that  they  appear  in  one  section 
does  not  alter  their  legal  character.  It  is  absolutely  impossible  for  a  person, 
guilty  of  embezzlement  of  funds  under  the  first  clause,  to  be  guilty  of  a  crim- 
inal refusal  to  pay  over  funds  collected  as  provided  for  in  the  second.  The 
second  clause  was  enacted  for  the  purpose  of  reaching  a  class  of  individuals 
who  were  not  and  could  not  be  punished  under  the  first  claufle,-r-a  class  of  col- 
lecting agents  who  were  not  even  civilly  liable  until  after  demand.  It  is  true 
that  a  demand  and  refusal  may  be  evidence  of  an  embezzlement  under  the 
first  clause,  but  it  would  not  necessarily  constitute  the  embezzlement;  and 
then  it  will  not  be  supposed  that,  in  enacting  this  second  clause,  the  legisla- 
ture was  simply  putting  in  a  statute  of  evidence  in  embezzlement  cases.  If, 
by  the  ainendment  of  1873,  the  legislature  did  not  provide  for  two  distinct 
felonies,  and  felonies  that,  so  far  as  the  same  individual  and  the  same  funds 
are  concerned,  are  as  to  each  other  inconsistent  and  repugnant,  then  we  have 
in  this  amendment  an  indirect  attempt  to  legislate  out  of  existence  the  statute 
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of  limitations  so  far  as  embezzlements  are  concerned,  for  the  addition  dearly 
amounts  to  this,  and  no  more:  "That  whenever  any  agent,  ofllcer,  or  senrant 
mentioned  in  section  88,  c.  31,  shall  have  embmszled  any  such  monej^s 
*173  mentioned  in  .^aid  section,  and  shall  neglect  or  ^refuse  to  deliver  to 
his  employer,  on. demand,  the  same,  unless  the  same  shall  have  been 
lost  by  means  beyond  his  control,"  etc.,  '*or  his  employer  has  permitted  him 
to  use  the  same,  he  shall  be -committed,"  etc. 

If  this  second  clause  does  not  make  the  things  therein  mentioned  a  crime, 
and  the  same  did  constitute  a  ccime  under  the  first  clause,  then  it  is  an  absurd- 
ity,  or  else  the  legislature  simpljrmeant  to  say  that,  if  any  one  has  at  anytime 
been  guilty  of  embezzlement  under  the  first  clause,  he  is  to  be  convicted  and 
punished,  even  though  prosecution  for  this  crime  is  barred  by  the  statute  of 
limitations,  provided  the  demand  mentioned  is  made,  and  the  other  things 
stated  exist;  and  we  cannot  suppose  tlie  legislature  intend<Hl  any  such  thing. 
Now,  does  not  this  third  count  amount  to  this:  that,  although  we  charge  Ban- 
croft with  embezzlement  under  the  first  count,  he  is  not  guilty  thereof,  but  he 
is  guilty  by  reason  of  the  existence  of  a  state  of  facts  covered  by  this  second 
clause?  The  two  charges  are  repugnant,  and  they  cannot,  in  the  very  nat- 
ure of  things,  be  predicated  on  the  same  funds, — ^in  law,  just  as  repugnant  as 
would  be  two  counts  for  larceny  or  any  other  crime,  the  one  charging  the 
offense  to  hive  been  committed  in  one  county,  and  the  same  offense  in  an- 
otlier  county.    1  Whart.  Crim.  Law,  §  419. 

Then,  again,  it  is  impossible  that  the  defendant  could  have  committed  two 
offenses  under  this  act,— first,  hy  fraudulently  convertiny  to  his  own  use  the 
money,  for  this  offense  would  be  complete  at  the  moment  of  conversion. 
Then,  is  it  possible  that  a  simple  demand,  several  months  after  the  conversion, 
would  add  a  new  offense  because  the  defendant  failed  to  pay  over  on  demand? 
But,  again,  suppose  on  demand  he  had  paid  the  money  over:  would  that  have 
exempted  him  from  punishment  for  embezzling  it  several  months  before? 
Surely  not.  If  this  law  .should  be  thus  construed,  it  would  be  a  trap  to  catch 
the  poor  and  least  offending;  while  the  sharp  and  wealthier  rogue  could  al- 
ways, when  caught  in  his  villainy,  pay  up  and  get  out.  Evidently,  tlie  last 
clause  of  this  act  was  intended  to  cover  a  new  class  of  cases,  such  as 
-*'174  *the  embezzlement  act  did  not  before  cover;  and  such  is  the  history 
of  the  embezzlement  laws  since  the  first  act  was  passed  in  England, 
— every  new  one  was  intended  to  cover  a  larger  class. '  This  last  clause  was 
tacked  to  our  act  for  the  express  purpose  of  catching  a  class  of  agents,  such  as 
lawyers,  that  could  not  be  guilty  of  a  conversion  of  money  coming  into  their 
hands  until  demand  was  made;  so,  of  course,  a  lawyer  could  not  be  convicted 
of  embezzling  his  client's  money,  which  be  had  collected,  until  demand  was 
made;  neither  could  the  client  maintain  a  civil  action  against  his  lawyer  for 
money  collected,  until  demand  was  made.  It  has  been  often  decided  that  stat- 
utes of  limitation  never  begin  to  run  in  favor  of  a  lawyer  until  the  client 
has  made  demand.  Now,  as  Bancroft  is  not  an  agent  upon  whom  demand 
should  be  made  before  suit  is  brought,  it  was  therefore  an  error  to  convict 
him  under  the  third  count,  as  well  as  not  to  strike  it  out.  Pierse  v.  Thorn- 
ton, 44  Ind.  235;  Yoss  v.  Bachop,  5  Kan.  *59,  and  cases  cited;  Green  v. 
Williams,  21  Kan.  ♦64. 

Judgment  should  have  been  rendered  in  favor  of  the  defendant,  on  the  issues 
joined  on  his  plea  in  abatement  in  this  court,  and  his  motion  to  set  aside  the 
verdict  and  for  a  new  trial  should  have  been  granted.  Said  verdict  and  de- 
cision were  not  sustained  by  the  evidence.  They  were  contrary  to  law,  and 
grave  error  was  committed  by  the  district  court  in  its  instructions,  in  its  re- 
fusal to  give  instructions  requested  during  the  trial  of  said  issues,  and  in  over- 
ruling said  motion.  Dass.  St.  1876,  p.  820,  §  4253;  State  v.  Barnett,  3  Kan. 
*250;  State  v.  Finley,  6  Kan.  «870.  It  is  expressly  admitted  that  Bancroft 
never  was  a  fugitive  from  justice,  and  that  neither  the  district  court  nor  any 
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jadge  thereof  ever  ordered  the  information  herein ,  or  any  information ,  to  be  filed 
against  him.  On  this  issue  the  state  had,  or  at  any  Tate  assumed,  the  burden 
of  establishing  by  proof  that  the  defendant  had  had  a  preliminary  examina- 
tion on  the  charges  contained  in  the  information  filed,  and  for  this  purpose 
introduced  in  evidence  the  transcript  of  the  docket  of  Bacheller,  J.  P.,  a  war* 

rant  of  arrest,  and  the  complaint  on  which  said  warrant  was  issued. 
*175      And  this  evidence,  with  the  *above  admission,  and  the  admission  that 

said  transcript,  warrant,  and  complaint  were  the  only  ones  ever  made, 
issued,  or  filed  by  or  before  said  justice,  and  the  only  ones  upon  which  defend- 
ant ever  had  an  examination  for  the  matters  charged  in  said  information,  was 
all  the  evidence  introduced.  It  is  therefore  evident  that,  unless  the  charge 
contained  in  said  warrant  and  complaint  is  the  same  in  law  as  the  charge  con- 
tained in  the  information,  the  defendant  never  did  have  the  prelindnary  exam- 
ination, without  which  no  information  can  be  lawfully  filed  against  him. 

The  information  charges  in  the  first  count  that  Bancroft  was  an  agent  and 
oificer  of  the  state  of  Kansas,  and  that  as  such  he  embezzled  certain  moneys 
belonging  to  said  state,  a  corporation,  without  the  assent  of  his  employer,  the 
state  of  Kansas,  and  is  based  on  the  first  part  of  section  88  of  the  crimes 
act,  or  on  that  section  as  it  existed  prior  to  the  amendment  of  1878;  while  in 
the  complaint  before  the  justice,  which  is  also  wholly  based  upon  the  said  por- 
tion of  said  section  88,  Bancroft  is  charged  with  being  an  agent  of  the  hoard 
of  regents,  and  that  as  agent  of  said  board  he  collected  and  liad  under  his  care, 
by  virtue  of  such  agency,  certain  moneys,  and  that  he  embezzled  the  same. 
Xow,  we  insist  that  neither  in  fact  nor  in  law  are  these  charges  the  same, 
and  that  the  evidence  required  to  sustain  the  charge  made  in  the  complaint 
would  wholly  fail  to  sustain  the  charge  made  in  this  count.  An  alleg<ition 
that  Bancroft  was  an  agent  and  officer  of  the  state  of  Kansas  is  not  in  any  le- 
gal sense  an  allegation  that  he  is  an  agent  of  the  board  of  regents,  any  more  than 
a  charge  that  Bancroft  is  an  agent  of  John  Doe  is  legally  the  same  as  a  charge 
that  he  is  the  agent  of  Richard  Roe.  If  the  difference  is  not  apprehended  at  a 
glance,  no  argument^  will  bring  conviction.  If,  however  we  are  in-  error  so 
far  as  this  first  count  is  concerned,  and  this  court  holds  that  the  charge  in  the 
complaint  is  substantially  the  charge  made  in  this  first  count,  it  certainly 
cannot  be  seriously  contended  that  the  crime  attempted  to  be  charged  in  the 

third  count  of  the  information  is  anywhere  hinted  at  or  pretended  to 
*176      be  set  forth  *in  this  complaint.    The  whole  charge  before  the  justice 

was  predicated  upon  said  section  88  as  it  existed  l>efore  the  amend- 
ment of  187o.  There  is  no  language  in  this  complaint  capable  of  bringing 
the  attempted  charge  within  the  purview  or  provisions  of  that  portion  of  sec- 
tion 88  added  thereto  by  the  amendment  of  1873.  If  this  complaint  will  sus« 
tain  the  first  count  of  this  information, — if  the  two  charge  substantially  the 
same  offense,  or  come  within  the  same  class  of  offenses, — ^then  it  is  nonsense 
to  talk  about  this  third  count  being  based  upon  this  complaint,  because  this 
third  count  does  not  charge  an  embezzlement  by  an  agent  or  officer  of  moneys 
belonging  to  his  employer,  and  without  his  employer's  consent,  or  attempt  to 
make  any  charge  within  the  scope  of  the  first  portion  of  section  88  as  it  now 
stands;  but  said  count  is  drawn  entirely  under  the  latter  portion  of  said  sec* 
tion, — ^that  part  added  thereto  by  the  amendment  of  1873.  It  ignores  com* 
pletely  the  language  of  the  embezzlement  clause  of  the  section,  and  uses  the 
precise  words  of  the  other  clause.  We  therefore  contend  that  Bancroft  never 
did  have  a  preliminary  examination  for  the  offense  charged  in  this  third  count; 
that  this  section  includes  at  least  two  distinct  offenses;  and  that  clear  and 
prejudicial  error  was  committed  by  the  district  court  in  reference  to  this  plea. 
Meister  v.  People,  31  Mich.  99*112;  People  v.  Jones.  24  Mich.  215»  217,  etaeq.; 
People  V.  Fox,  25  Mich.  497. 

Again,  we  call  the  attention  of  the  court  to  the  warrant  issued  on  said 
complaint,  and  which  follows  this  complaint,  except  that  it  charges  that  the 
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embezzlement  was  committed  on  the  sixth  day  of  /une,  1878,  while  the  eom- 
plaint  and  the  information,  which  was  filed  March  20, 1878,  charge  it  to  Imve 
been  committed  on  June  6, 1877.  Now.  we  submit  tliat,  judged  either  by  this 
complaint  or  this  warrant,  the  defendant  never  had  any  preliminary  exami- 
nation for  either  of  the  offenses  charged ;  and  yet  the  j  ury,  under  the  instructioDB 
of  the  court,  found  that  he  had,  and  judgment  was  rendered  accordingly. 

We  also  call  the  attention  of  the  court  to  the  fact  that  defendant  re- 
*177      quested  the  court  to  instruct  the  jury  "thatan*exaininationonacharge 

of  embezzlement  of  money  on  June  6,  1878,  is  not  an  examination  for 
a  cliarge  of  embezzlement  on  June  6, 1877, "  and  the  court  refused ;  and  on  this 
point  charged  the  jury  '*that  time  is  not  an  essential  ingredient  in  the  issues 
submitted  to  you,  and  the  mere  fact  the  warrant  read  in  evidence  before  you 
states  the  offenses  to  have  been  committed  June  6, 1878,  and  the  complaint 
read  in  evidence  before  you  states  the  offense  to  have  been  committed  on  June 
6, 1877,  would  make  no  difference,  and  you  may  find  for  the  state,  so  far  as 
that  circumstance  is  concerned."  This  we  think  error.  State  v.  Sexton,  6 
Hawks,  184;  State  v.  Litch,  33  yt.67;  Markley  v.  State,  10  Mo.  291;  Serpen- 
tine  V.  State,  1  How.  (Miss.)  256;  State  v.  Pratt.  14  N.  H.  456;  State  v.  Wood- 
man,  8  Hawks,  884;  Pennsylvania  v.  McKee,  Add.  33;  Joel  v.  State,  28  Tex. 
642;  Johnson's  Case,  5  City  H.  Bee.  103.  We  do  not  claim  that  the  warrant 
and  complaint  before  the  justice  should  describe  the  offense  as  accurately  as 
the  information;  but  we  do  insist  that  the  charge  made  in  the  latter  sbould 
be  substantially  the  same  as  that  made  in  the  former 

The  defendant's  motion  to  quash  the  several  counts  in  this  infonnation 
should  have  been  sustained. 

In  this  information  the  defendant  is  charged  with  being  an  agent  and  officer 
of  the  state  of  Kansas,  a  public  corporation,  and  that  as  such  he  was  guilty  of 
embezzling  and  criminally  refusing  to  pay  over  89,000,  which  had  come  to 
him  by  virtue  of  such  agency  and  office.  We  contend  that  the  state  of  Kan- 
sas i8  not  included  in  the  word  ''incorporation"  found  in  section  88  of  the 
crimes  aot,  and  that  no  agent  or  officer  of  the  state  can  be  guilty  of  embezzle- 
ment under  said  section.  According  to  well-established  rules  of  construc- 
tion, words  and  phrases  are  to  be  construed  according  to  the  context  and 
approved  usage  of  the  language;  and  certainly  words  used  in  a  criminal  statute 
are  to  be  construed  in  their  usual  acceptation  in  common  language.  We  have 
searched  in  vain  for  an  instance  in  our  statutes  wherein  the  state  is  spoken 

of  as  a  corporation,  or  where  the  legislature  has  ever  indicated  tbat 
*178      the  *word  ''corporation"  should  include  the  state.    On  theother  hand, 

the  statutes  are  full  of  instances  where  the  legislature  has  enacted 
laws  for  the  protection  of  state  property,  and  for  the  punishment  of  those  in- 
juring or  making  way  with  it,  in  all  of  which  the  state  is  designated  by  the 
name  of  "state;''  and  we  also  find  that  when  it  is  deemed  necessary  that  the 
state  should  be  included  in  some  name  that  does  not  ordinarily  include  it,  such 
intention  is  made  manifest  by  express  legislation.  Gen.  St.  c.  31,  §  314. 
Now,  when  we  find  nowhere  any  clear  indication  that  it  was  ever  intended 
that  the  state  should  be  included  within  the  words  "corporation,"  or  "in- 
corporation, "  but,  on  the  contrary,  find  that  in  all  cases  where  it  is  evident 
the  state's  interest  is  sought  to  be  protected  by  the  provisions  of  the  crimes 
act,  the  word  "state"  is  used,  except  when,  by  the  force  of  section  314,  the 
state  is  heldix)  be  included  within  the  word  "person,"  how  can  it  be  claimed 
that  in  this  particular  section  88  a  rare  exception  is  made,  and  sovereignty  is 
wrapped  up  in  the  word  '^incorporation?"  We  do  not  claim  that  a  state  is  in 
no  sense  a  corporation,  but  only  that  it  is  in  no  such  sense  one  as  to  be  ordi- 
narily embraced  within  that  word  when  found  in  statutes.  It  is  a  corporation 
in  the  same  sense  as  a  king  is  a  corporation,  and  in  no  other.  1  Bl.  Comm. 
469.  It  has  the  legal  advantage  of  perpetuity.  It  may  sue  in  a  foreign  court, 
in  a  certain  sense  cede  its  sovereignty,  and  be  so  to  eonsidered  a  corporation. 
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Wood  worth  Y.Janes,  2  Jc^ns.  Oas.  422;  Delaflield  v.  State.  2  HiU,  159;  State 
y.  Wonun,  6  Hill,  36.  As  is  said  in  Ang.  Corp.  g  15:  ''Nations  or  states  are 
denominated  by  publicists  bodies  politic;  and  are  said  to  have  their  affairs  and 
interests,  and  to  deliberate  and  resolve,  in  common.  They  thus  become  as 
moral  persons,  having  an  understanding  and  will  peculiar  to  themselves,  and 
are  susceptible  of  obligations  and  laws.  In  this  eaitentive  sense  the  United 
States  may  be  termed  a  corporation .  *  *  *  It  may  be  so  said  of  each  state 
singly." 

The  question  before  the  court  is  not  whether,  in  the  language  of  publicists, 
a  state  may  be  termed  a  corporation^  but  whether^  when  the  state  was 
*179  enacting  this  criminal  statute  for  *the  punishment  of  agents  and  of- 
ficers of  private  persons  and  incorporations,  it  meant  that  the  state  was 
a  corporation  within  that  section.  We  believe  that  the  legislature  used  this 
word  in  its  ordinary  leg^  sense,  and  attached  to  it  no  broader  meaning  than 
law  writers  generally  do,  and  that  it  meant  private  and  public  corporations, 
and  that  it  was  legislating  for  the  protection  of  its  citizens,  private  persons, 
and  of  its  own  creations,  corporations.  If,  in  the  ordinary  legal  sense,  the 
state  is  a  corporation,  it  is  a  public  corporation,  and  it  is  charged  in  this  in- 
f ornaation  to  be  such .  Now,  the  state  is  the  government,  and,  by  legal  writers, 
public  corporations  are  defined  to  be  those  ^'created  by  the  government  for 
political  purposes,  as  a  county,  a  city,  a  town  or  village. ''  Burrill,  Law  Diet, 
p.  852,  tit.  ''Public  Corporations;"  2  Kent,  Comm.  275.  "They  are  invested 
with  subordinate  legislative  powers,  to  be  iBxercised  for  local  purposes  con- 
nected with  the  public  good,  and  such  powers  are  subject  to  control  of  the  leg- 
islature of  the  state."  2  Kent,  Ck>mm.  275;  1  Dill.  Corp.  §  10;  Field,  Corp. 
§§  2,  3.  So,  according  to  these  eminent  law  writers,  the  words  "public  cor- 
porations" do  not  mean  the  state,  but  corporations  subordinate  to  the  control 
of  the  state, — creations  of  the  legislative  will.  Judge  DUlon,  in  section  14, 
vol.  1,  of  his  work  on  Corporations,  says:  "Although  not  styled  such,  each 
one  of  the  United  States,  in  its  organized  political  capacity,  is  in  effect  a  pub- 
lic corporation.  Corporations,  however,  as  the  term  is  commonly  used,  do 
not  include  states,  but  only  derivative  creations  owing  their  existence  and 
powers  to  the  state,  acting  through  its  legislative  department,"  etc. 

The  argument  seems  to  us  clinched,  and  the  conclusion  put  beyond  all 
question,  when  we  find  that  the  legislature  has  expressly  defined  this  word 
"corporations"  in  the  very  statutes  in  which  section  88  is  found,  and  in  that 
definition  excludes  the  state  as  effectually  as  if  the  enactment  had  been  that 
"the  state  is  not  a  corporation  within  the  meaning  of  that  word  as  found 
in  these  statutes;"  and  itinakesthe  definition  of  the  words  "public 
*180  oorporationB,"  as  given  by  Burrill  and  Kent,  *the  law  of  construction 
of  statutes  in  that  regard  in  this  state.  In  chapter  28  it  is  enacted, 
in  section  1,  that  corporations  are  either — FirsU  public;  or,  second,  private; 
in  section  2,  that  "a  public  corporation  is  one  that  has  for  its  object  the  govern- 
ment of  a  portion  of  the  state."  In  view  of  this  legislation,  we  ask,  how  can 
it  be  seriously  contended  that  the  word  "corporation"  or  "incorporation," 
found  in  chapter  81,  shall  have  some  broader  or  other  meaning  than  that  given 
to  the  same  word  in  chapter  28?  In  so  far  as  the  state  is  a  corporation,  it  is 
also  Sk  person.  "Corporations  are  artificial  persons,  bodies  politic,  possessing 
some  al  the  attribute  of  natural  persons,  and  are  subject  to  many  of  the  obli- 
gations and  duties  imposed  by  law  upon  indiviclaals."  But  it  never  has  been 
held  that,  because  in  this  sense  a  corporation  is  a  person,  when  this  word 
^person"  is  found  in  a  statute  it  will  be  construed  to  mean  or  embrace  a 
state.  Its  meaning  may  be  extended  by  express  definition  so  as  to  include 
the  sovereignty;  but,  unless  so  extended,  it  will  not  be  so  considered;  and 
the  reason  &  that,  "in  construing  a  statute,  words  are  to  be  taken  in  their 
ordinary  sense,  unless,  from  a  consideration  of  the  whole  act,  it  appears  that 
a  different  meaning  was  intended."    As  an  example  of  this,  we  refer  the 
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court  to  section  314  of  the  crimes  act,  which  proYides:  '^  When  the  term  *  per- 
son' is  used  in  this  act  to  designate  the  party  whoee  prc^rty  may  be  the  sub- 
ject of  any  offense,  such  term  shall  be  construed  to  include  the  United  States. 
this  state, ''  etc.  In  re  Will  of  Fox,  52  N.  Y.  6&^et  seq.;  U.  S.  ▼.  Fox,  94  U. 
S.  320,  321;  1  Bisli.  Grim.  Law,  §§  224,  225.  249,  250.  272.  If  the  state  is 
included  in  this  word  in  section  88,  then  the  section  is  broad  enough  to  and 
does  cover  all  agents  and  all  officers  of  the  state,  and  certainly  the  state  treas- 
urer. Yet  we  find  that  the  same  legislature  enacted  a  law  which  took  effect 
at  the  same  time  that  chapter  23  did,  (October  31. 1868,)  ooveriniir  embezzle- 
ment in  all  cases  by  said  officer;  and  this  law  prescribes  a  punisliment,  and 
one  much  greater  than  that  fixed  in  said  section  88.  If  the  construction  con- 
tended for  by  the  prosecution  in  this  case  be  correct,  then  we  have  this 
*181  peculiar  ^condition  of  things  all  enacted  into  law  by  the  same  legisla- 
ture and  at  the  same  time,  viz. :  two  sections  covering  identically  the 
same  case, — a  state  treasurer  liable  for  the  same  act  to  one  rule  of  punishment 
by  said  section  88.  a  31,  and  to  another  rule  of  punishment  by  section  56,  c 
102. 

The  motion  should  have  been  granted,  because,  in  fact  and  law,  the  de- 
fendant never  was  the  agent  of  the  state  of  Kansas  as  therein  charged,  but  he 
was,  on  the  contrary,  the  agent  of  the  board  of  directors  of  the  normal  school, 
who,  it  is  alleged,  appoint^  him,  and  of  its  successors  the  board  of  regents 
during  such  of  the  time  named  in  the  information  as  such  board  had  authority, 
under  the  law,  to  sell  the  schcx>l  lands.  By  the  act  of  1872,  (Laws  1872,  c. 
189,  g  1,)  the  board  of  directors  was  authorized  to  sell  the  normal  school  lands, 
and,  by  section  3.  said  board  was  empowered  to  appoint  an  agent  for  the  same 
purpose,  who  was  to  be  at  all  times  subject  to  the  control  and  directions  of 
said  board,  and  who  was  to  receive  such  compensation  for  bis  services  as  snid 
board  within  certain  limits  might  allow.  Our  contention  is  that,  under  the 
well-known  and  long-established  rules  of  law  pertaining  to  principal  and  agent, 
these  provisions  constituted  such  appointee  the  agent  of  the  board  of  directors, 
and  not  in  any  sense  the  agent  of  the  state.  His  selection  and  appointment 
were  to  be  made  by  the  board ;  he  was  to  be  subject  at  ail  times  to  the  control 
and  directions  of  the  board:  he  was  to  give  such  secuiity  as  might  be  approved 
by  said  board,  and  the  board  wad  to  fix  and  pay  him  compensation  for  his  serv- 
ices ;  and  when  selected  and  appointed,  and  his  bond  or  security  approved, 
he  became,  not  the  agent  of  the  state,  but  the  agent  of  the  board, — ^in  the  lan- 
guage of  section  1  of  said  chapter,  "their  [the  board's]  autliorized  agent." 
Even  if  we  did  not  here  have  all  the  legal  essentials  to  constitute  the  relation 
of  principal  and  agent  between  this  board  and  its  appointees,  and  outside  of  any 
expression  from  the  legislature  of  its  purpose  and  intention  on  the  subject,  a 
fair  doubt  might  arise  aarto  whose  agent  the  board's  appointee  became; 
*182  •  yet,  when  we  find  that  the  legislature,  which  created  *the  board,  em- 
powered it  to  sell  the  lands,  and,  if  it  saw  fit.  to  appoint  an  agent  to 
do  so  also,  in  express  terms  and  unequivocal  language  speaks  of  this  agent  as 
their  agent,  and  nowhere  intimates  that  he  was  to  be  an  agent  of  the  state, 
it  is  cert>ainly  a  forced  and  unnatural  construction  of  the  language  and  evident 
intention  of  the  legislature  to  claim  or  insist  that  he  is  not  the  agent  of  the 
board.  We  submit  that  the  law,  as  it  reads,  settles  this  question.  Woodbuiy 
V.  Berry,  18  Ohio  St.  456, 462.  Clearly,  the  fact  that  the  state  through  its  leg- 
islature authorized  the  appointment  d  this  agent,  does  not  militate  against  our 
claim  that  he  was  agent  of  the  board,  because  the  power  which  authorized  the 
appointment  had  full  authority  to  declare  whose  agent  he  was  to  be,  and  that 
power  has  fixed  his  status,  not  only  by  the  general  terms  of  the  act,  but  also 
by  express  words.    Regina  v.  Welch,  61  E.  G.  L.  295. 

One  of  the  essential  ing^redients  necessary  to  be  proved  by  the  state  in  order 
to  justify  a  conviction  under  the  third  count  of  this  information  was  a  proper 
demand  for  the  funds  collected,  and  we  propose  to  show  the  court  that  there 
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was  Qot  only  an  absolute  failure  of  proof  on  this  point,  but  also  that  the  proof 
clearly  demonstrated  that  no  proper  demand  was  ever  made.  If  any  demand 
was  ever  made»  it  was  made  by  Dr.  Wright  and  J.  H.  Crichton.  two  members 
of  the  board  of  regents,  and  who  were  appointed  a  committee  to  wait  on  Ban* 
croft;  and  this  demand,  if  ever  made,  was  made  by  these  persons  about  April 
18,  1877,  or  March  2,  1878,  or  at  both  these  times. 

[Counsel,  after  eonsidering  the  testimony  of  Wright  and  Crichton, 
together  with  the  two  resolutions  passed  by  the  board  of  regents,  upon 
which  the  committee  was  appointed  and  acted,  contended  further:] 

There  is  not,  in  the  whole  record ,  one  word  or  seintilla  of  evidence  that  this 
direction  of  the  board  was  ever  brought  to  the  notice  or  attention  of  Bancroft, 
either  by  word  of  mouth  or  by  writing,  by  this  committee  or  any  one 
"^188  else,  or  that  this  coinmittee  or  any  one  else  ever  demanded  that  '■'Ban- 
croft pay  over  or  deposit  these  moneys  in  the  state  treasury;  and,  there- 
fore, admitting  that  language  can  be  so  distorted  for  the  purpose  of  con  vie* 
tion  in  this  particular  case  as  to  make  these  resolutions  confer  authority  on 
this  committee  to  make  the  requirement  spoken  of  in  the  last  one,  nevertheless 
there  is,  as  we  have  shown,  an  absolute  failure  of  proof  showing  any  demand, 
order,  or  requirement  coming  from  this  committee,  or  any  one  else,  to  Ban- 
croft to  deposit  these  moneys  in  the  state  treasury. 

And,  further,  even  if  we  are  all  wrong  on  this  question  of  the  authority  of 
this  committee,  it  will  not  be  disputed  t^t  the  proof  must  conform  to  the  al- 
legations. The  charge  is  not  that  the  board  demanded  that  Bancroft  should 
turn  over  the  moneys  to  it,  nor  that  a  committee  of  the  board  demanded  he 
should  pay  them  over  to  it,  but  that  the  board  demanded  of  him  "that  he  pay 
over  into  the  state  treasuiy"  said  moneys.  The  only  demand  proven,  or  at- 
tempted to  be  proven,  was  that  he  pay  over  the  moneys  to  the  eommitlee.  We 
submit  that  under  the  law  Bancroft  had  no  legal  right  to  deliver  these  mon- 
eys, or  any  part  thereof,  to  this  committee  in  response  to  its  demand,  or  to 
any  one  else,  or  to  do  anything  with  them  save  to  deposit  them  where  the 
statute  in  express  terms  says  they  shall  be  deposited,  (Laws  1872,  c.  189,  §  4,) 
and  had  he  been  entirely  innocent  of  any  wrong-doing  or  intent,  and,  having 
the  funds  in  his  hands,  paid  them  over  in  response  to  this  demand,  and  any 
portion  thereof  had  been  lost  or  failed  to  reach  the  state  treasury,  he  would 
have  been  responsible  for  the  loss,  and  his  bondsmen  (if  any  he  had  had) 
would  also  have  been  liable.  We  claim  that  the  law  does  not  authorize  any 
one  to  demand  or  receive  this  money  except  the  state  treasurer.  The  law  has 
made  him  alone  the  custodian  of  these  funds.  He  alone  has  given  the  bond 
and  necessary  security  to  answer  for  any  default. . 

On  the  thirteenth  day  of  March,  1873,  the  only  persons  or  body  of  persons 
empowered  by  the  state  to  sell  normal-school  lands,  or  to  appoint  an  ij^nt  to 
sell  the  same,  were  leiriBlated  out  of  existence,  (Laws  1873,  c.  13'.,) 
*184  and  from  *that  time  until  the  enactment  of  the  '*  act  to  reorganize  the 
state  normal  school  at  Emporia,  and  to  provide  for  the  sale  of  its 
lands,"  which  took  effect  March  13,  1877,  (Laws  1877,  c*  17^,)  no  authority 
existed  anywhere  to  do  these  things. 

After  reviewing  the  legislation  upon  the  subject  of  the  Emporia  normal 
school  and  the  normal-school  lands,  counsel  claimed  that  when  the  act  of  1873 
was  passed,  the  board  of  directors  was  abolished,  the  members  passed  into  pri- 
vate Ufe,  and  as,  by  the  acts  of  1866  and  1872,  the  authority  was  confeired  on 
the  board  to  sell  the  lands  and  appoint  an  agent,  when  it  passed  out,  the  agent 
went  with  it;  and  that  Bancroft  was  no  more  Hgentfor  the  sale  of  endowment 
lands,  after  March  13, 1873,  than  were  the  gentlemen  who  composed  the  board 
of  directors,  prior  thereto,  still  the  board  of  directors.  The  power  to  sell  these 
lands  ivinained  in  abeyance  until  1877,  when  the  normal  school  was  reorgan* 
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ized,  and  it  tras  made  the  duty  of  the  board  of  regents  to  sell  the  lands  Qnder 
the  provisions  of  the  act  of  1872.  Laws  1877,  p.  236.  It  certainly  won't  do 
to  arg^e  that,  because  Bancroft  assumed  to  act  as  agent,  and  on  that  assump- 
tion did  sell  lands  and  collect  proceeds,  that  therefore  he  is  estopped  to  set  up 
this  claim;  for,  whatever  law  th^iB  may  be  in  this  idea,  under  any  eircmn- 
stances,  such  law  has  no  application  when  in  law  there  can  be  no  agency;  for 
the  embezzlement  of  money  by  one  in  fact  and  law  a  servant  or  agent\)f  an- 
other, when  said  agent  or  servant  is  not  authorized*  to  receive  it,  is  not  witliin 
the  statute,  although  the  party  paying  it  to  him  supposes  he  is  so  authorized. 
2  Whart.  Crim.  Law,  §  1942.  In  that  case,  as  in  this,  the  money  would  not 
conne  to  him  by  virtue  of  his  employment.  Nor  will  it  do  to  say  that  the  act 
of  1873  only  substituted  the  regents  in  the  place  of  the  directors  so  fair  as  the 
government  of  the  school  was  concerned,  leaving  this  board  of  directors  in  full 
life  so  far  as  the  lands  were  concerned,  and  clotiied  with  all  the  powers  of  the 
act  of  1872,  because  the  authority  to  sell  was  given  to  the  board  of  directors 

of  the  school,  and  by  the  act  of  1873  they  ceased  to  be  the  board  of  di- 
*185     rectors.    And  even  if  this  last  idea  has  any  ^foundation,  it  would  not 

assist  the  prosecution  in  this  case,  because  the  whole  case,  from  begin- 
ning to  end,  was  conducted  and  tried  on  the  theory  that  the  regenUf  and  not 
the  directors,  had  control  of  these  lands. 

We  claim  the  court  erred  in  refusing  to  quash  the  information,  and  to  grant 
a  new  trial,  and  in  failing  to  arrest  the  Judgment,  and  refusing  defendant's 
instructions,  because  the  defendant  was  only  charged,  proven,  and  found 
guilty  of  embezzling  money,  when  there  is  no  law  making  any  snch  offense. 
Section  88,  p.  334,  Gen.  St.,  reads  as  follows:  ''If  any  clerk  *  *  *  siiall 
embezzle  or  convert  to  his  own  use,  or  shall  t^e,  make  way  with,  or  secrete,  with 
intent  to  embezzle  or  convert  to  his  own  use,  without  the  assent  of  his  master 
or  employer,  any  money,  goods,  rights  in  action,  or  valuable  security,  or 
effects  whatsoever,  belonging, "  etc.  Kow,  chapter  83,  p.  177,  Laws  1878,  was 
an  act  to  amend  the  above  section  88  of  the  crimes  act,  and  is  a  literal  oo^yoi 
the  latter,  as  far  as  it  goes,  except  tlie  words  are  ''any  goods,  rights  in  action, 
or  valuable  security,  or  effects  whatsoever,  belonging, "  etc.  Now,  when  we 
read  on  to  the  conversion  part  of  the  section,  we  find  another  class  of  articles 
mentioned,  to-wit:  "  Any  money,  promissory  notes,  evidences  of  debt,  or  otlier 
property  which, "  etc.  Then  it  continues :  "  He  shall,  upon  conviction  thereof, 
be  punished  in  the  manner  provided  in  this  section  for  unlawfully  converting 
such  money  or  other  property  to  his  own  use."  It  seems  self-evident  that 
the  word  "money"  used  in  section  88,  crimes  act,  had  a  difPerent  meaning 
from  the  words,  "goods,"  "rights  in  action,"  "valuable.security,"  or  "effects 
whatsoever,"  for  it  is  a  first  principle  of  constrnctioii  that  a  statute  shall  be 
so  construed  as  to  give  ev^ry  word  a  distinct  and  definite  meaning.  Now,  it 
may  be  argued  that  the  woixl  '* goods"  will  include  money;  but  when  both 
words  are  used  together,  would  any  one  so  understand  them?  Certainly  not 
Then,  tne  second  subdivision  of  chapter  104,  p.  999,  Gen.  St,  reads:  "Words 

and  phrases  shall  be  construed  according  to  the  context  and  the  ap- 
*186      proved  usage  of  the  language. "  To  construe  the  other  *wordB  used  in 

section  88  according  to  approved  usage  and  the  context,  would  be  that 
they  do  not  mean  money.  Then  we  can  take  it  for  granted  that  "money" 
has  a  meaning  of  its  own  not  found  in  the  other  words  and  phrases  of  section 
88.  The  last  clause  of  first  subdivision  of  chapter  104,  Gen.  St.,  reads:  "The 
provisions  of  any  statute,  so  far  as  they  are  the  same  as  those  of  any  prior 
statute,  shall  be  construed  as  a  continuation  of  such  provisions,  and  not  as  a 
new  enactment."  To  construe  the  first  part  of  chapter  83,  Laws  1873,  whers 
the  word  "money"  is  left  out  of  the  act,  in  accordance  with  this  statotory 
rule,  would  be  to  give  to  the  language  adopted  in  the  amendment  the  same 
meaning  it  had  in  section  88,  with  "money"  omitted;  and  we  would  theo 
have  no  punishment  provided  for  unlawfully  converting  money  to  one's  owa 
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use,  and  Bancroft  was  wrongfallj  oonvieted.  It  will  not  do  to  say  the  legis* 
latnre  made  a  mistake,  and  through  accident  left  it  out,  fur  the  courts  of  the 
ooantry  do  not  sit  to  make  laws  and  supply  omissions,  accidental  or  otherwise, 
of  the  iegislatura  Moore  t*  Mausert,  6  Lans.  173;  State  v.  Clark,  57  Mo.  25; 
Woodbury  v.  Bmy,  18  Ohio  St.  456.  See,  as  to  meaning  of  *'goods,"  ''chat- 
tels,'* etc.,  Bex.  v.  Beacall,  1  Car.  <$b  P.  454, 12  £.  C.  L.  458;  Johnson  v.  8tate> 
11  Ohio  St.  824;  Crimes  Act,  §§  78,  90,  92. 

The  court  certainly  oommittcNl  error  in  defining  what  is  meant  by  a  fraud? 
ulent  conversion  of  money  to  commit  the  crime.  The  court  said  in  the  hear- 
ing of  the  jury:  *'If  a  paxty  fraudulently  converts  property  to  his  own  use, 
the  crime  is  completed,  and  he  cannot  be  heard  to  say  that  he  intended  no 
frauds  and  intended  to  replace  the  same.  If  he  intended  to  commit  the 
wrongful  act  complained  of ,  it  amounts  to  crime."  In  construing  what  the 
court  meant  in  the  instruction  by  fraudulent  conversion,  counsel  for  the  state 
several  times  referred  to  the  court's  opinion  abovequoted  given  during  the  trial. 
Now,  it  remains  to  be  ascertained  whether  the  court  in  the  above-quoted  opin- 
ion gave  a  clear  definition  of  what  constitutes  a  fraudulent  conversion. 
*187  Is  it  possible  that,  if  a  party  does  the  wrongful  act  of  ap^propriating 
another's  money  to  his  own  use,  without  the  assent  of  the  owner,  he 
has  been  guilty  of  embessdement?  If  this  be  law,  then  there  are  not  a  dozen 
business  men  in  the  United  States  who  have  not  been  guilty  of  the  offense. 
£very  man  has  at  Some  time  appropriated  money  and  property  of  another  to 
his  own  use  without  the  assent  of  the  owner.  The  very  gist  of  all  these  of- 
fenses is  the  fraudulent  design  of  the  party  appropriating  the  money  or  prop- 
erty to  thereby  increase  his  own  estate  to  the  loss  of  the  estate  of  the  owner; 
BO  it  seems  to  us  that  the  intent  to  cheat  and  defraud  the  owner  is  the  very 
gist  of  this  offense.  So,  if  when  a  party  appropriates  the  property  he  intends 
to  replace  it  at  once,  and  has  the  means  to  do  so,  and  it  never  enters  into  his 
head  that  the  owner  shall  lose  anything,  or  the  one  appropriating  shall  gain 
anything  thereby,  surely  there  is  no  intent  to  defraud,  and  cannot  be  embez- 
zlement. Theii,  again,  how  a  party  can  be  guilty  of  tifraiudulent  conversion 
without  an  intent  to  defraud,  beats  us;  yet  the  court  said,  ^'he  could  not  be 
heard  to  say  he  intended  no  fraud."  The  intent  is  the  very  gist  of  fraud  in 
a  dvil  action.  Oreen  v.  Dixon,  28  Beav.  585;  Haycraft  v*  Creasy,  2  East, 
108;  Kerr,  Fraud  A  M.  42,  43;  2  Bish.  Crim.  Law,  §  857. 

The  court  erred  in  refusing  to  allow  Bancroft  to  answer  the  question  show- 
ing why  he  did  not  make  a  full  report  of  the  lands  sold,  and  in  rejecting  de- 
fendant's offer  of  proof;  for,  certainly,  if  a  criminal  intent  is  necessary  in  em- 
bc»szlement,  the  proffered  explanation  would  have  been  strong  evidence  to  re- 
but any  inference  to  be  drawn  from  Bancroft's  failure  to  make  a  foil  report. 
This  seems  too  plain  for  argument. 

Willard  Davie ^  Atty.  Gen.,  for  the  State. 

Does  section  88,  c.  88,  Laws  1878,  charjge  two  separate  and  distinct  offenses? 
The  first  and  third  counts  of  the  informatiom  are  not  in  oonfiict  with  each 
other.  Th^  do  not  state  two  distinct  offenses;  but  they  state  distinct  con- 
ditions under  which  the  one  offense  of  embezzlement  may  be  com- 
«188  mitted.  *By  proving  the  facts  applicable  to  either  condition,  the  ac- 
cused may  be  convicted  of  the  offense;  or,  by  proving  the  f^ts  appli- 
cable to  both  conditions,  he  may  be  convicted  as  In  the  case  at  bar.  The  first 
condition  of  the  law  is  found  in  the  first  part  of  section  88,  o.  88,  Laws  1878, 
and  the  second  condition,  in  the  last  part  of  said  section,  (  *  *  *  ''or,  if 
any  agent  shall  neglect  or  refuse,"  etc.)  These  distinct  conditions  of  thelaw 
run  to  the  same  offense,  and  are  in  perfect  harmony.  The  jury  found  the  de- 
fendant guilty  of  embezzling  two  separate  and  distinct  sums  of  money.  Un- 
der the  first  count  he  was  convicted  of  embezzling  $8,486.18,  for  which  there 
bad  been  no  demand,  and  none  was  required  by  the  la  w.    Under  the  third  ooupt 
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he  was  convicted  of  embezzling  $1,987.24,  which  he  neglected  and  refused  to 
pay  over  on  demand,  as  required  bj  that  part  of  the  statute  on  wliicfa  it  was 
founded.  But  if  this  view  of  the  statute  be  incorrect,  and  it  be  true  that  the 
legislature  in  amending  the  law  intended  to  create  two  distinct  felonies,  jet 
the  judgment  cannot  for  this  cause  be  set  aside,  because  the  defendant  was 
properly  convicted  on  either  and  on  both  counts,  and  was  not  sentenoed  for 
embezzlement  on  different  counts,  but  the  penally  pronounced  was  fivejean* 
imprisonment,  being  the  maximum  limit  of  imprisonment  for  conjmittlDg  the 
acts  denounced  in  either  count,  and  the  rights  of  defendant  were  not  thmby 
prejudiced. 

Counsel  quoted  the  first  count  in  the  Information,  and  also  the  third  count 
therein,  giving  each  in  extenso,  and  in  like  manner  the  complaint  and  the 
warrant  issued  thereon,  and  argued  that  the  charge  in  this  count  and  that  in 
the  compiai nt  and  warrant  are  the  same .  The  warrant  and  complaint  contain 
the  two  essential  charges:  (1)  That  E.  P.  Bancroft  had  embesoled  and  con- 
verted to  his  own  use  a  certain  sum  of  money;  (2)  that  said  money  belonged 
to  the  state  of  Kansas.  It  was  not  necessary  to  state  in  the  warrant  the 
capacity  in  which  he  did  it.  It  is  well  estabDshed  that  the  same  partic- 
ularity of  description  and  statement  is  not  required  in  a  complaint 
*189  or  warrant  that  is  required  in  *the  information;  the  office  of  the  com- 
plaint and  warrant  being  merely  to  bring  the  accused  into  the  proper 
court  for  trial  on  the  general  charge,  without  referenoeto  thedetailsof  manner 
of  commission,  and  tlie  capacity  in  which  the  accused  may  have  acted.  In  this 
view  of  the  law,  it  makes  no  difference  that  the  accused  in  ttie  complaint  is 
charged  as  being  an  '*  agent  of  the  board  of  r^^ents,"  when  he  was  in  fact  the 
agent  of  the  state.  The  first  count  alleges  that  the  defendant  converted  the 
said  money  to  his  own  use,  '*  without  the  assent  of  the  state  of  Kansas,  or  of 
any  other  person  or  persons  thereto  lawfully  authorized ;"  '*  that  said  embezzle- 
ment was  concealed  by  said  defendant  *  *  *  till  the  month  of  February, 
A..  D.  1878."  The  third  count  alleges  that  demand  was  nuide  on  defendant 
for  the  money,  and  that  he  '^failed,  n^lected,  and  refused"  to  pay  it  into  the 
state  treasury;  that  said  money  was  not  lost  by  means  beyond  defendant's 
control  before  he  had  opportunity  to  make  delivery  thereof ;  that  his  employer 
did  not  permit  the  defendant  to  use  said  money,  or  any  part  thereof;  and  that 
the  defendant  concealed  the  fact  of  his  crime  until  the  month  of  February, 
1878.  The  complaint  and  warrant  both  charge  fully  the  crime  of  embezzle- 
m  jnt;  and  it  was  not  necessary  to  allege  in  either  the  fact  that  a  demand  had 
been  made,  etc,  for  these  are  facts  which  are  only  required  to  be  alleged  in 
the  information,  because  they  must  be  proven  on  trial,  and  are  not  necessary 
in  the  examination. 

Is  the  state  a  corporation  within  the  meaning  of  the  embezzlement  act  in  ques- 
tion ?  For  the  pu  rposes  of  owning,  holding,  and  controlling  property,  the  state 
is  a  corporation;  and  while  exercising  its  power  over  property,  the  fact  that 
it  is  known  by  the  same  name  as  when  exercising  its  sovereignty,  does  not 
negative  the  idea  that  it  is  a  corporation.  The  mere  fact  that  the  legislature 
lias  not  declared  that  the  state  of  Kansas  is  a  corporation  does  not  negative  the 
idea  that  it  is  a  corporation  for  purposes  embraced  in  the  act  under  con- 
*190  sideration.  It  was  not  necessary  for  the  legisla*ture  to  dedare  that 
the  state  is  a  corporation.  The  very  nature  of  its  functions  in  refer- 
ence to  property  proves  that  it  is  a  corporation  within  the  meaning  of  the  stat- 
ute in  question.  The  state  has  two  classes  of  functions.  The  first  may  be 
termed  its  sovereign  power;  the  second,  its  corporate  power.  The  sovereignty 
is  not  wrapped  up  in  the  corporate  power.  The  corporate  power  may  be  a  part 
of  the  sovereignty.  The  fact  that  the  state,  in  exercising  certain  coipcnate 
powers  is  not  called  a  corporation,  does  not  negative  tte  idea  tl^  in  using 
such  powers  which  are  common  to  all  corporations,  it  is  itself  a  corporation. 
The  &ct  that  the  state  is  not  commonly  called  a  corporation  does  not  negative 
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the  fact  that  it  is  a  corporation  in  the  sense  used  in  the  statute  in  question, 
any  more  than  the  fact  that  because  a  county  is  not  commonly  called  a  corpo- 
ration»  it  is  ngt  therefore  a  corporation .  The  fact  that  the  term  "  corporation , " 
as  commonly  used,  does  not  include  a  state,  does  not  disprove  that  for  certain 
porpoaes  it  is  a  corporation.  [Counsel  cited  section  15,  Ang.  A  A.  Corp. ;  sec- 
tion 2,  c.  23,  and  section  314,  c.  31,  Gen.  St. ;  and  contended  that  there  is  noth-^ 
ing  therein  at  variance  with  the  foregoing  views.]  However,  should  the  court 
determine  that  the  state  is  not  a  corporation  within  the  meaning  of  the  statute, 
the  defendant  must  be  held  as  properly  convicted  on  the  third  count,  which  is 
baaed  on  the  bist  part  of  said  section,  which  applies  to  "any  agent,"  which 
teim  must  include  all  agents  of  the  state,  whether  viewed  as  a  sovereign  or  as 
a  public  corporation,  in  the  sense  admitted  by  counsel  for  defendant.  The 
term  must  refer  to  any  per£k)n,  corporation,  employer,  or  power,  of  whatever 
name  which  is  not  only  capable  of  having  an  agent,  l^ut  must  perform  its  duties 
by  an  agent.  The  state  need  not  be  divested  of  its  sovereign  character,  in 
order  to  own  and  control  property. 

The  court  did  not  err  in  saying,  in  the  hearing  of  the  jury:  "If  a  party 
fraudulently  converts  property  to  his  own  use,  the  crime  is  completed;  and 
he  cannot  be  heard  to  say  that  he  intended  no  fraud,  and  intended  to 
*191      replace  the  same.    *If  he  intended  to  commit  the  wrongful  act  com- 
plained of,  it  amounts  to  crime."     This  is  the  law,  and  it  has  been  so 
held  in  Com.  v.  Tuckerman,  10  Gray,  173.    See,  alao.  State  v.  Uealy,  48  Mo. 
531 .    These  authorities  were  read  by  the  court  before  he  uttered  the  words 
above  referred  to.     These  words  of  the  court  are  its  decision  sustaining  the 
objection  of  Ibe  state  to  a  question  of  defendant's  counsel  put  to  him,  as 
to  whether,  at  the  time  he  used  tlie  moneys  mentioned  in  his  *'plat  report," 
'* be  intended  to  defraud  the  state  of  Kansas  or  the  state  normal  school.'' 
.This  same  idea,  advanced  by  the  court  and  sustained  by  these  authorities,  is 
lembodied  in  the  tenth  instruction. 

Oillett  d  FardCf  special  counsel,  for  the  State. 

On  the  argument  in  the  court  below  the  counsel  for  the  defendant  made 
foiur  points  against  the  validity  of  said  information,  viz.:  (1)  Thes^ate  of 
Kansas  is  not  a  corporation  within  the  meaning  of  chapter  83,  Laws  1873. 
(2)  The  information  charges  the  defendant  with  theen)bezzlementof  moneys^ 
The  word  moneys,  which  existed  in  original  section  88,  crimes  act,  is  omitted 
in  this  chapter  83,  Laws  1873.  (3)  Chapter  135,  Laws  1873,  revokes  the 
agency  of  Bancroft.  (4)  Bancroft  had,  by  reason  of  commissions,  a  joint 
interest  in  the  moneys.  The  language  of  the  embezzling  statute  (section  1,  c. 
83,  Laws  1873)  is:  '*lf  any  otflcer,  agent,  clerk,  or  servant  of  any  incorpora- 
tion, or  any  person  employed  in  such  capacity.''  Is  the  state  such  a  corpora- 
tion as  is  contemplated  by  statute?  The  state  acts  and  is  endowed  with  a 
dual  capacity.  In  its  political  action  it  is  a  soverign ;  but  in  its  business, 
financial,  and  property  owning  and  operating  capacity,  it  is,  to  all  intents  and 
pu  rposes,  a  corporation ,  as  much  as  a  railroad  company  or  a  bank.  It  has  per- 
petual succession,  and  is  represented  only  by  its  agents.  ** Nations,  or  states 
are  denominated  by  publicists  bodies  politic,  and  are  said  to  have  ttieir affairs 

and  interests,  and  to  deliberate  and  resolve,  in  common.  They  thus 
^192      become  as  moral  persons,  having  an  understanding  *and  will  peculiar 

to  themselves,  and  are  susceptible  of  obligations  and  laws.  In  this 
extensive  sense  the  United  States  may  be  termed  a  corporation.  They  are  a 
collective,  indivisible  body,  which  can  act  and  be  seen  only  in  the  acts  of 
those  who  administer  the  affairs  of  the  government,  and  also  their  agents  duly 
appointed.  So  it  may  be  said  of  each  state  singly;  so  the  king  of  England  is 
a  corporation ;  and  so  is  parliament. "  Ang.  &  A.  Corp.  §  15,  and  from  section  6 
to  section  15,  inclusive.  "Although  not  styled  such,  eaoh  one  qf  the  United 
States,  in  its  organized  political  capacity,  is  in  effect  a  public  corporation. 


142 


KANSAS   REPORTS. 


Corporations,  however,  as  the  term  is  oommonly  used,  do  not  include  states, 
but  only  derivative  creations,  owing  their  existence  and  powers  to  the  state, 
acting  through  its  legislative  department.  Like  corporations,  however,  a 
state,  as  it  can  make  contracts  and  suffer  wrong,  so  it  may  for  this  reason, 
and  without  express  provisions,  maintain  in  its  corporate  name  actions  to  en- 
force its  rights  and  redress  its  injuries/'  Dill.  Mun.  Corp.  §  14,  and  cases 
cited;  Delafleld  v.  Illinois,  2  Hill,  159,  162,  26  Wend.  192.  and  8  Paige,  531; 
Indiana  v.  Woram,  6  Hill,  38;  St«te  v.  Delesdenier,  7  Tex.  76;  People  v.  As- 
sessors, 1  Hill,  620.    See,  also,  State  v.  Smith,  13  Kan.  *292,  ^^S. 

It  seems  to  us  that  the  understanding  and  intent  of  the  legislature  must  have 
been  that  all  officers  and  agents  of  any  individual,  partnership,  incorporated 
company,  or  public  corporation,  including  the  state,  were  included  in  the  em- 
bezzlement law  of  1873.  If,  as  was  decided  in  State  v.  Smith,  a  county  officer 
is  included  in  that  law,^nd  is  liable  for  embezzling  county  money,  where  is 
the  distinction  to  be  drawn  in  reason  which  shall  allow  a  state  officer  or  agent 
embezzling  state  money  to  escape  ?  Is  not  the  reason  which  requires  the  pan- 
ishment  of  the  county  officer  for  embezzling  county  moneys  equally  conclusive 
when  applied  to  the  case  of  an  agent  of  the. state  for  embezzling  its  moneys? 
Is  the  one  any  less  a  crime  than  the  other?  The  county  treasurer  is  the  agent 
of  the  state  to  collect  state  tax.  State  v.  County  of  Leavenworth,  2  Kan.  ♦61. 
The  legislature  must  have  known  that  the  state,  in  p^orming  its 
*193  ♦vast  corporate  functions,  must  own  property;  must  receive  and  dis- 
pose of  property,  both  real  and  personal:  niust  collect  and  pay  out 
moneys,  and  build  buildings,  and  have  a  multiplicity  of  transai^tions;  that,  in 
the  performance  of  all  these  corporate  acts,  it  must  be  represented  by  its  agents; 
that  these  agents  must  handle  and  disburse  its  moneys;  must  sell  and  dispose 
of  its  vast  property ;  receive  and  receipt  for  the  moneys  derived  from  the  sales 
thereof;  and  execute  conveyances,  bills  of  sale,  and  acquittances.  And  if  a 
criminal  law  is  to  be  applicable  to  a  county,  city,  township,  or  school-district 
officer,  for  a  malperformance  of  his  duties,  why  should  an  agent  of  the  state 
be  exempted  from  the  operation  of  the  same  general  law?  Is  human  nature 
any  nearer  perfect  in  the  one  position  than  the  others?  Does  a  dishonest  or 
corrupt  county  officer,  whom  the  chances  of  politics  may  seat  in  a  state  office, 
become  thereby  regenerated? 

We  apprehend  that,  by  the  general  language  of  the  embezzlement  law  of 
1873,  the  legislature  intended  to  cover  all  cases  of  embezzlement  by  any  officer, 
servant,  or  agent  of  any  body,  from  the  sovereign  state  to  the  private  individ- 
ual; that  it  was  the  wrong  they  intended  to  punish,  by  whosesoever  agent  com- 
mitted. The  legislature  never  intended  to  offer  a  premium  on  embezzlement 
of  state  funds.  The  legislature  has  nowhere  provided  any  criminal  law  other 
than  the  general  law  of  embezzlement  as  being  specially  applicable  to  these 
several  agents  of  the  state,  or  to  any  agent  of  the  state,  except  the  state  treas- 
urer; and  the  law  applicable  to  him  (sections  56,  57,  pp.  983,  984,  Gen.  St.) 
makes  no  substantifd  change  in  the  general  embezzlement  law,  except  to  in- 
crease the  punishment.  This  fact,  we  think,  tends  very  strongly  to  the  con- 
clusion that  the  legislature  considered  every  other  embezzlement  except  by 
the  state  treasurer  as  covered  by  the  general  eml>ezzlement  law  of  1873,  and 
his  embezzlement  was  only  provided  for  in  a  separate  law  so  as  to  increase 
the  punishment,  (and  it  is  very  questionable,  under  the  rulings  of  this 
♦194  c#urt,  if  that  state  treasurer  embezzlement  law  will  stand  Hhe  consti- 
tutional tests  under  the  rules  laid  down  in  Sedgwick  Co.  v.  Bailey,  IS 
Kan.  600,  and  Swayze  v.  Britton,  17  Kan.  625;)  so  that,  in  an  information 
against  a  state  treasurer,  the  prosecution  might  have  to  proceed,  if  at  all,  upon 
the  general  embezzlement  lawK>f  1873.  It  will  be  observed  that  the  embenle- 
ment  statute  of  1873  consists  of  two  parts,  the  first  part  of  which  we  have  dis- 
cussed; and  it  seems  to  us  that  the  state  is  included  within  the  term  '*coTponi- 
tion,  **  as  used  in  the  first  part  of  said  law.    The  second  port  proceeds:  ''Or  ii 
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any  agent  shall  neglect  or  refuse  to  deliver  to  his  employer  or  emyloyers,  on  de- 
mand, any  money,  promissory  notes,  evidences  of  debt,  or  other  property  which 
may  have  come  into  his  possession  by  virtue  of  such  employment,  after  deduct- 
ing his  fees  as  attorney,  charges  as  agent,  or  stipulated  commission  for  mak- 
iing  collection  of  such  money,  unless  the  same  shall  have  been  lost  by  means  be- 
yond his  control,  before  he  had  opportunity  to  make  delivery  thereof  to  his 
employer  or  employers,  or  the  employer  or  employers  have  permitted  him  to 
%^  the  same,  he  shall,  upon  conviction  thereof,  be  punished  in  the  manner  pro- 
vided in  this  section  for  unlawfully  converting  such  money  or  other  property  to 
Ma  own  use."  Theoriginal  firstcount  was  based  on  the  first  part  of  the  section, 
»nd  the  original  third  count  was  intended  to  be  based  upon  the  portion  above 
quoted,  which  is  an  addition  to  our  old  law.  It  seems  to  us  that  under  this 
-bird  count  (the  second  was  stricken  out  by  the  court  below)  there  can  be  no 
'question  that  the  legislature  intended  to  gather  in  agents  of  the  state,  as  well  as 
miybody  else.  The  language  is  as  broad  as  it  can  be  made, — "or  if  any  agent,  ** 
»tc.  The  term  '* agent,"  as  there  used,  is  not  limited,  nor  is  it  attempted  to 
De  limited,  by  any  words;  but  it  is  expanded  to  the  fullest  extent  of  our  lan- 
guage. "Any  agentf'*  as  there  used,  means  every  kind  of  an  agent,  and  an 
agent  of  anybody  or  everybody  who  is  capable  of  being  represented  by  an 

agent.    The  state  can  be  represented  in  no  other  way  than  by  agents; 
♦195      therefore  an  agent  of  the  state  *must  be  included  in  the  term  "any 

agent,*\aa  there  used.    The  third  count  charges  that  the  defendant 
was  acting  as  agent,  etc.    This  is  sufficient    Bish.  Crim.  Law. 

The  second  point  made  is  that,  in  the  statement  of  the  things  of  which 
embezzlement  may  be  committed  in  the  first  part  of  said  section,  to-wit,  "se- 
crete with  intent  to  convert  to  his  own  use,  without  the  assent  of  liis  employer. 
any  goods,  rights  in  action,  or  valuable  security  or  effects  whatsoever,  belong- 
ing*" eto.,  the  word  "money"  is  omitted.  It  will  be  observed  that  the  word 
*' money"  was  contained  in  the  Compiled  Laws,  and  also  in  the  General  Stat- 
utes, but  omitted  in  the  act  of  1873.  This,  it  is  claimed,  evinces  an  intention 
on  the  part  of  the  legislature  to  take  moneys  out  of  the  list  of  property  of  which 
embezzlement  can  be  committed.  In  other  words,  to  enact  severe  penalties 
against  embezzling  those  things  whidi  are  seldom  embezzled,  and  to  make 
the  embezzlement  of  money,  which  is  about  the  only  thing  that  embezzlement 
is  committed  of,  no  crime.  This  construction  can  hardly  be  seriously  con- 
tended for  in  this  court.  We  suppose  that  the  word  "money"  was  inadvertently 
left  out  of  the  law  of  1873,  as  the  context  shows  clearly  that  the  legislature 
supposed  and  understood  money  to  be  included.  See  end  of  section.  When 
it  uses  the  language,  "he  shall,  upon  conviction,  be  punished  in  the  manner 
provided  in  this  section  for  unlawfully  converting  stuih  m>oney  or  other  prop- 
erty to  his  own  use, "  the  words  refeiv  to  those  things  stated  in  the  first  part 
of  the  section,  of  which  embezzlement  may  be  committed,  viz.,  "any  gCHxls, 
rights  in  action,  or  valuable  security  or  effects  whatsoever,"  showing  that 
they  are  all  meant;  and  if  we  are  wrong  in  this,  the  word  "moneys"  is  included 
in  the  term  "effects,"  anyway.  See  Bouv.  Law  Diet.  tit.  "Effects;"  Webst. 
Diet.;  Worcest.  Diet.  Besides,  this  very  question  was  squarely  presented  to 
this  court  in  the  case  of  State  v.  Smith,  stipt^a,  and  also  in  the  cases  presented 

with  it,  viz..  State  v.  Graham,  and  State  v.  Smith,  13  Kan.  *299»  *300. 
*196      In  each  of  these  cases  the  information  alleged  the  embezzlement  by  *the 

defendant  of  moneys.  In  each  case  a  motion  to  quash  was  filed,  on 
the  ground,  among  others,  that  the  information  did  not  state  facts  sufficient 
to  constitute  a  public  offense.  In  the  first  case  the  court  below  overruled,  and 
in  the  last  two  cases  the  court  below  sustained,  the  motion  to  quash*  and  the 
state  appealed.  This  court  reversed  the  orders  of  the  court  below  in  the  last 
two  cases,  quashing  the  informations,  thus  holding  that  embezzlement  of  money 
could  be  committed.  This  question  concerning  the  omission  of  the  word 
'^  money"  from  the  law  of  1873  was  argued  in  the  Coffey  County  Case^  and 
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pressed  upon  that  court;  and  the  same  question  was  prasented  and  argued  in 
this  court  in  the  brief  of  the  then  county  attorney  of  Cotfey  county,  who  took 
that  case  up.  In  that  case  the  embezzlement  was  charged  to  have  been  com- 
mitted after  the  law  of  1873  took  effect,  and  the  second  squarely  raised  this 
question;  and  the  county  attorney's  brief  names  this  as  one  of  the  points  mads 
in  the  court  below  why  the  information  ought  to  be  quashed,  and  it  was 
quashed  in  the  court  below ;  and  this  court  reversed  the  order  of  the  court 
below  quashing  it,  and  thus  holding  that  the  said  information  under  the  act  of 
1878,  charging  the  embezzlement  of  money,  was  a  good  information  so  far  as 
this  question  is  concerned. 

As  to  defendant's  plea  in  abatement,  which  plea  was  tried  by  a  Jurj,  which 
upon  the  issues  joined,  found  for  the  state:  we  think  no  error  was  committed 
therein  by  the  court  below.  No  technicality  is  required  in  a  preliminary  ex- 
amination. The  examination  in  tliis  case  was  undoubtedly  sufficient  to  fully 
notify  the  defendant  of  the  general  nature  of  the  Charges  to  wliich  he  was  ex- 
pected to  answer.  State  v.  Smith,  stipra.  The  demand  was  well  proved. 
The  defendant  deliberately  made  a  statement  for  the  board  at  the  time  he 
turned  over  the  82,800  that  that  amount  was  all  he  had  received;  that  the 
list  was  all  he  had  sold  of  the  lands,  when  he  then  held  and  had  used  about 
07,000,  which  was  unaccounted  for  at  that  time.  That  he  turned  over  this 
82,800,  and  stated  it  to  be  a  full  statement  and  settlement,  estops 
*197  him  *in  any  event  from  denying  that  a  demand  was  made.  In  appel- 
lant's brief  (page  24,  XI)  the  court  refused  to  allow  Bancroft  to  an- 
swer a  question  showing  why  he  did  not  make  a  full  report  of  the  lands  sold, 
etc    This  was  not  error.    Com.  v.  Tuckerman,  10  Gray,  173. 

The  third  point  made  is  that  chapter  135,  Laws  1873,  revokes  the  agency 
of  defendant;  that  up  to  that  time  the  normal  school  was  governed  and  man- 
aged by  a  board  of  directors;  that  if  defendant  was  appointed  by  the  board  of 
directors  in  1872,  this  law  of  1873,  changing  them  to  regents,  annulled  every- 
thing, and  wiped  out  all  appointments  previously  made.  We  do  not  so  under- 
stand it.  Their  duties  were  not  changed.  It  was  simply  a  change  in  name 
of  the  management.  The  board  of  directors  were  the  agents  of  the  state,  and 
a  new  general  agent,  styled  board  of  regents,  appointed  in  their  place.  The 
defendant,  subagent  of  the  state,  was  not  displaced  any  more  than  a  local 
agent  of  an  insurance  company  would  be  who  had  been  appointed  by  a  gen- 
eral agent  who  had  been  relieved  by  tlie  parent  company.  The  law  did  not 
attempt  to  repeal  the  law  of  1872,  authorizing  the  sale  of  normal  school  lands. 

Brbweb,  J.  At  the  September  term  of  the  district  oonrt  of  Lyon 
county,  Kansas,  for  the  year  ISTS*,  the  defendant  was  tried,  found 
guilty,  and  sentenced  to  the  state  penitentiary  for  the  term  of  five 
years.  The  information  filed  against  defendant  originally  contained 
three  counts,  the  first  of  which  charges — 

"That  in  May,  1872,  one  E.  P.  Bancroft  was,  by  the  board  of  directors  of 
the  state  normal  school  at  Emporia,  duly  appointed  as  agent  for  the  sale  of  said 
state  normal  school  lands,  and  continued  to  be  such  ^ent  until  June  6, 1877; 
and  that  during  all  of  said  time,  by  virtue  of  such  appointment  as  such  agent. 
he  was  an  agent  and  officer  of  the  state  of  Kansas,  a  public  corporation;  that 
from  day  to  day  during  said  time  said  Bancroft,  as  agent,  received, 
*198  collected,  and  took  inU>  his  possession  and  under  his  care,  in  *said 
capacity  as  agent  and  officer  of  the  stAte  of  Kansas,  about  $13,270.14, 
derived  from  the  sale  of  certain  of  said  normal  school  lands  particularly  de- 
scribed in  said  information,  and  which  had  been  sold  by  said  Bancroft  as  such 
agent,  and  which  money  belonged  to  the  state  of  ^Kansas;  and  that  of  tills  sum, 
Bancroft,  on  June  6,  1877,  at  Lyon  county,  Kansas,  unlawfully,  fraudulently, 
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and  f el^nlouslj  embeezled  and  oonverted  to  his  own  vaie  the  sum  of  S9,000, 
without  the  assent  of  said  state  of  Kansas^  his  employer^  orof  any  other 'person 
or  persons*  thereto  lawfully  authorized,  and  that  said  embezzlement  was  con- 
cealed by  Bancroft  until  February,  1878." 

The  third  count  is  similar  to  the  above,  except  that  instead  of 

charging  the  fraudulent  and  felonious  embezzlement  of  said  moneys, 

it  charges— > 

"That  on  said  June  6, 1877,  said  Bancroft  had  in  his  possession  and  under 
his  control  all  of  said  $18,270.14,  except  6 ,  viz.,  $9,000,  after  deduct- 
ing all  his  stipulated  commissions;  that  on  said  day  the  board. of  regents  of 
said  school  demanded  of  Bancroft  (they  being  thereto  lawfully  authorized  by 
the  state  of  Kansas,  hi^  employer  in  said  agency)  that  he  pay  over  into  the  state 
treasury  said  sum  of  S9,000,  which  Bancroft  failed,  neglected,  and  refused, 
and  still  does  fail,  neglect,  and  refuse,  to  do,  and  that  he  never  has  paid  said 
sum  or  any  part  thereof  into  said  treasury;  that  said  sum,  and  no  part  of  it, 
has  been  lost  by  means  beyond  said  Bancroft's  control  bt'f ore  he  had  an  oppor- 
tunity to  make  delivery  thereof  to  his  said  employer:  that  his  said  employer 
has  not  and  did  not  permit  him  to  use* said  moneys,  or  any  part  thereof;  and 
that  Bancroft  conceiiled  the  fact  of  his  said  crime  and  of  his  having  said  mon- 
eys until  February,  1878." 

The  district  court  required  the  state  to  elect  as  between  the  first 
and  second  counts  in  the  information,  and  the  state  elected  to  proceed 
npon  the  first  and  third  counts,  and  said  second  count  cuts  no  further 
figure  in  the  case.  A  motion  was  then  made  by  defendant  to  compel 
the  prosecution  to  elect  upon  which  of  the  remaining  counts  (the  first 
and  the  third)  it  would  proceed,  and  to  strike  out  the  other,  on  the 
grounds  (1)  that  said  information  as  it  then  stood  did  not  state  the 

facts  constituting  a  public  offense,  in  plain  and  concise  lan« 
^199    guage,  without  repetition,  *etc. ;  and  (S)  that  said  counts  were 

improperly  joined.  The  motion  was  overrqled  by  the  court, 
and  defendant  excepted.  Defendant  then  interposed  a  motion  to 
strike  one  or  the  other  of  said  counts  from  said  information,  which 
was  also  denied,  and  defendant  excepted.  Then  followed  defendant's 
motion  to  quash  each  of  said  counts,  on  the  ground  that  neither  of 
them  ptaled  facts  sufficient  to  constitute  a  public  offense,  and  that 
neither  count  was  direct  and  certain  as  to  the  offense  charged.  This 
was  also  overruled,  and  an  exception  duly  taken  by  the  defendant. 
Thereupon  said  deifendant  filed  his  plea  in  abatement,  duly  verified, 
alleging  that  he  had  never  had  any  preliminary  examination  for  the 
pretended  offense  charged,  or  attempted  to  be  charged,  in  each  of  said 
counts,  or  in  any  form  waived  the  same,  etc.  To  this  plea  the  state 
interposed  a  general  denial.  The  issue  thus  joined  was  tried  before 
a  jury,  verdict  was  rendered  for  the  state,  and  judgment  for  the  state 
was  entered  thereon,  after  tty  motion  of  defendant  for  a  new  trial 
had  been  overruled  and  exception  taken.  The  defendant  standing 
mute,  and  refusing  to  plead,  the  court  ordered  a  plea  of  not  guilty  to 
be  entered  for  him  as  to  each  count.  The  jury  found  the  defendant 
guilty^  of  embezzlement  as  charged  in  each  of  said  counts,  and  found 
the  amount  embezzled  under  .said  first  count  to  be  $3^486.18,  and 
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under  the  third  eoant  to  be  $1,987.34;  and  thereupon  the  court 
adjudged  that  said  Bancroft  is  guilty  of  embezzlement  as  found  in 
said  verdict,  and  that  he  be  taken  hence  to  the  penitentiary  of  the 
state  of  Kansas,  and  there  confined  at  bard  labor  for  the  full  term  of 
five  years,  etc. 

The  statute  under  which  this  prosecution  was  had  is  the  amend- 
ment made  in  1873  of  section  88  of  the  crimes  act,  (Laws  1878,  p. 
177,  §  1,)  which  reads: 

"If  any  clerk,  apprentice,  or  servant  of  any  private  person,  or  of  any  copart- 
nership, except  clerks,  apprentices,  and  servants  within  the  age  of  sixteen  years, 
or  if  any  officer,  agent,  clerk,  or  servant  of  any  incorporation,  or  any 
*200  person  employed  *in  such  capacity,  shall  embezzle  or  convert  to  hik 
own  use,  or  shall  take,  make  way  with,  or  secrete  with  intent  to  con- 
vert to  his  own  use,  without  the  assent  of  his  employer,  any  goods,  rights  in 
action,  or  valuable  security  or  effects  whatsoever  belonging  to  any  person,  co- 
partnership, or  corporation,  which  shall  have  come  into  his  possession  or  under 
his  care  by  virtue  of  such  employment  or  office,  he  shall,  upon  conviction  thereof, 
be  punished  in  the  manner  prescribed  by  law  for  stealing  property  of  the  kind 
or  value  of  the  articles  so  embezzled,  taken  or  secreted;  or  if. any  agent  shall 
neglect  or  refuse  to  deliver  to  lus  employer  or  employers,  on  dentiand,  any  money, 
promissory  notes,  evidences  of  debt,  or  other  property  which  may  have  come 
into  his  possession  by  virtue  of  such  employment,  after  deducting  his  fees  as 
attorney*  charges  as  agent,  or  stipulated  commission  for  making  collection  of 
such  money,  unless  the  same  shall  have  been  lost  by  means  beyond  his  control 
before  he  had  opportunity  to  make  delivery  thereof  to  his  employer  or  employers, 
or  the  employer  or  employers  have  permitted  him  to  use  the  same,  he  shall, 
upon  conviction  thereof,  be  punished  in  the  manner  provided  in  this  section 
for  unlawfully  converting  such  money  or  other  property  to  his  own  use." 

It  is  evident  that  the  first  count  was  framed  under  the  first  part  of 

this  section,  and  the  third,  under  the  latter  part,  and  that  upon  this 

section  the  principal  question  is  whether  the  state  is  an  incorporation 

within  the  meaning  of  that  term  as  here  used.     It  is  conceded  that 

there  is  a  dertain  sense  in  which  a  state  is  a  corporation,  and  properly 

so  denominated.     But  the  contention  is  that  it  is  not  so  in  the  ordinary 

legal  sense  of  the  term,  and  even  if  it  were,  the  legislature  has  by  its 

express  definitions  excluded  it  from  the  scope  of  the  term  as  used  in 

the  statutes.     An  examination  of  the  authorities  will  show  in  what 

sense  the  state  is  called  a  corporation,  and  to  them  we  turn.    In  Ang« 

&  A.  Corp.  §  15,  it  is  said: 

"Nations  or  states  are  denominated  by  publicists  bodies  poiitic,  and  are  said 
to  have  their  affairs  and  interests,  and  to  deliberate  and  resolve,  in  common. 
They  thus  become  as  moral  persons,  having  an  understanding  and  will  peculiar 
to  themselves,  and  are  susceptible  of  obligations  and  laws.  In  this 
♦201  extensive  sense  the  United  States  may  be  termed  a  cor*poration.  They 
are  a  collective,  indivisible  body,  which  can  act  and  be  seen  only  in 
the  acts  of  those  who  administer  the  affairs^of  the  government,  and  also  their 
agents  duly  appointed.  So' it  may  be  said  of  each  state  singly;  so  the  king  of 
England  is  a  corporation;  and  so  is  parliament." 

So,  in  Dill.  Mun.  Corp.  §  14: 

''Although  not  styled  such,  edch  one  of  the  United  8tate8t  in  its  organized 
political  capacity,  is  in  effect  a  public  corporation.    Corporations,  howevflr. 
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as  the  term  is  commonly  used,  do  not  include  states,  but  only  derivative  crea- 
tions owing  their  existence  and  powers  to  the  state,  acting  through,  its  legis- 
lative department.  Like  corporations,  however,  a  state,  as  it  can  make  con- 
tracts and  suffer  wrong,  so  it  may  for  this  reason,  and  without  express  pro- 
visions maintain,  in  its  corporate  name,  actions  to  enforce  its  rights  and  redress 
its  injuries." 

Thus,  according  to  Angell  &  Ames,  it  is  only  in  an  extensive  sense 
of  the  term  that  the  state  may  be  called  a  corporation,  and  according 
to  Dillon  the  t^m  as  commonly  used  does  not  include  a  state.  So, 
while  a  state  is  recognized  as  possessing  corporate  character  so  far 
as  to  give  it  status  as  a  plaintiff  in  the  courts  of  a  sister  state,  (Wood- 
worth  v.  Janes,  2  Johns.  Gas.  417;  Delafield  y.  Illinois,  2  Hill,  159; 
Indiana  v.  Woram,  6  Hill,  33;)  or  in  its  own  courts,  (State  v.  Deles- 
denier,  7  Tex.  76;)  yet  it  seems  to  be  so  recognized  only  in  a  limited 
sense  and  for  certain  purposes.  It  is  not  broadly  and  generally  called 
a  corporation^  or  classed  with  such  creations  of  the  law.  Again,  in 
BO  far  as  a  state  is  a  corporation,  it  is  also  a  pefson,  ''Corporations 
are  artificial  persons, — bodies  politic, — possessing  some  of  the  attri- 
butes of  natural  persons,  and  are  subject  to  many  of  the  obligations 
and  duties  imposed  bylaw  upon  individuals."  But  it  has  never  been 
held  that  because,  in  this  sense,  a  corporation  is  a  person,  that  when 
the  word  "person"  is  found  in  a  statute  it  will  be  construed  to  mean 
or  embrace  a  state.  Its  meaning  may  be  extended  by  express  defi- 
nition so  as  to  include  the  sovereignty,  but  unless  so  extended  it  will 
not  be  so  considered;  and  the  reason  is  that  ''in  construing  a  statute, 

words  are  to  be  taken  in  their  ordinary  sense,  unless,  from  a 
*202    consideration  of  the  *whole  act,  it  appears  tliat  a  different 

meaning  was  intended."  As  an  example  of  this  we  refer  to  sec- 
tion 314  of  the  crimes  act,  which  provides:  "When  the  term  'person' 
is  used  in  this  act  to  designate  the  party  whose  property  may  be  the 
subject  of  any  offense,  such  term  shall  be  construed  to  include  the 
United  States,  this  state,"  etc.  See  In  re  Fox,  52  N.  T.  584  et  seq.; 
n.  S.  V.  Fox,  94  n.  S.  820,  821.  These  general  considerations  indi- 
cate that  the  state  is  not  included  within  the  terms  "incorporation" 
and  "corporation,"  as  used  in  this  section;  for,  while  it  is  true  of  all 
statutes,  it  is  especially  true  of  penal  statutes,  that  no  strained  or 
exceptional  interpretation  is  to  be  given  to  their  language  for  the  sake 
of  including  offenses  not  apparently  within  the  purpose  of  the  legis- 
lature in  their  enactment.  We  must,  as  a  rule,  keep  within  the  or- 
dinary meaning  of  words  and  phrases  in  construing  criminal  statutes; 
for  otherwise  the  courts  will  be  making  those  acts  offenses  which  the 
law-making  power  has  not  declared  to  be  such.  But  we  are  not  left 
to  mere  general  considerations  and  rules  of  interpretation.  The  legis- 
lature has  in  terms  defined  the  meaning  of  the  word  "corporation," 
and  such  definition  must  be  accepted  as  conclusive.  It  was  this  defi- 
nition which  justified  this  court  in  the  case  of  State  v.  Smith,  13  Ean. 
*292,  in  holding  that  a  county  treasurer  was  included  within  the  sec- 
tion,— a  conclusion  reached  with  some  hesitation,  and  one  not  alto- 
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getber  in  harmony  with  deeisions  elsewhere.  This  definition,  which 
was  broad  enough  to  make  the  term  ** corporation"  include  a  eoanty, 
as  plainly  makes  it  exclude  the  state.  It  is  a  definition  given  by  the 
same  legislature  which  enacted  the  original  section  88,  and  must  be 
taken  as  its  understanding  of  the  scope  of  the  word  as  it  ia  used  in 
said  section. 

In  chapter  23  of  the  General  Statutes  it  is  exacted: 

"Section  1.  Corporations  are  either-<^r«t,  public;  or,  ae^ond^  private. 
**Sec.  2.  A  public  oorporatUm  U  one  that  hcu  for  its  ol&ect  the  ffotiem- 
ment  of  a  portion  of  the  state.**  ^ 

*203  *This  first  section  is  comprehensive.  It  includes  all  corpora- 
tions, and  divides  them  into  two  classes.  There  can  be  no 
pretense  that  the  state  is  included  within  the  second  class.  In  no 
sense  is  it  a  private  corporation,  neither  does  it  come  within  the 
definition  of  the  first  class.  "The  government  of  a  portion  of  the 
state"  is  the  language.  Now,  the  greater  may  sometimes  include 
the  less,  but  never  the  less  the  greater.  An  organization  whose  ob- 
ject is  the  government  of  the  state  as  a  whole  is  not  included  within 
a  term  which  is  limited  to  those  organizations  whose  object  is  the 
government  of  only  a  portion  of  the  state.  In  other  words,  the  leg- 
islature has  expressly  said  that  in  using  the  term  ''public  corpora- 
tion/' it  means  only  those  limited  and  local  organizations,  such  as 
counties,  cities,  etc.,  to  which  it  intrusts  the  government  of  portions 
of  the  state.  With  such  an  express  affirmation  of  its  intent  in  the 
use  of  the  term,  it  would  be  simply  an  usurpation  for  the  courts  to 
hold  that  the'  term  includes  something  more.  Supporting  this  con- 
clusion, if  it  needs  any  support,  it  may  be  remarked  that  the  same 
legislature  made  provision  for  the  punishment  of  any  embezzlemeDt 
by  the  state  treasurer,  defining  the  offense,  and  imposing  a  penalty 
therefor.  Gen.  St.  p.  983,  §  56.  Again,  it  had,  as  already  noticed, 
expressly  included  within  the  word  "person"  the  United  States,  this 
state,  etc.  Yet  when  it  used  this  word  in  said  section  8b  it  cbpse  to 
limit  it  by  prefixing  the  term  ''private,"  as  though  it  would  not  ex- 
tend the  scope  of  that  section  to  the  United  States  or  the  state.  It 
was  an  unnecessary  prefix,  unless  it  intended  a  limitation  which 
would  exclude  that  which  it  is  now  contended  should  be  included. 
It  adds  no  force  to  the  statute  except  by  way  of  limitation,  and  it 
would  be  strange  if  the  legislature  had  taken  pains  to  limit  one  de- 
scriptive term,  broad  enough  to  include  the  state  but  for  such  limita- 
tion, and  at  the  same  time  had  intended  that  another  descriptive 
term  used  in  the  same  section,  not  generally  broad  enough  to  in- 
clude the  state,  and  which  it  had  so  defined  as  to  exclude  the 
*204  state,  should,  with*out  any  intimation  of  its  being  used  with 
an  extended  meaning,  be  so  construed  as  to  include  the  state. 
The  conclusion,  then,  to  which  we  are  forced  is  that  the  state  is  not 
included  within  the  terms  " incorporation **  and  "corporation,"  as 
ased  in  this  section,  and  therefore  that  the  first  count  in  the  infer- 
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mation  states  no  ofFense  ander  the  statutes.  This  avoids  the  neoes* 
sity  of  examining  many  of  the  questions  presented  and  discussed  by 
eonnsel. 

The  third  count,  as  we  have  seen,  was  framed  under  the  latter  por- 
tion of  the  section,  and  it  is  insisted  that  its  language  is  broad  enough 
to  include  an  agent  of  the  state.  We  quote  from  the  brief  of  counsel : 
'^The  term  'agent/  as  there  used,  is  not  limited,  nor  is  it  attempted 
to  be  limited,  by  any  words,  but  is  expanded  to  the  fullest  extent  of 
our  language.  *Any  agent,'  as  there  used,  means  every  kind  of  an 
agent,  and  an  agent  of  anybody  or  everybody  who  is  capable  of  being 
represented  by  an  agent.  The  state  can  be  represented  in  no  other 
way  than  by  agents ;  therefore  an  agent  of  the  state  must  be  included 
in  the  words  ^auy  agent,'  as  there  used.  The  third  count  charges 
that  the  defendant  was  acting  as  agent,  etc.  This  is  sufficient."  It 
must  be  conceded  that  the  expression  '*any  agent"  is  broad  enough 
to  include  an  officer  or  agent  of  the  state,  though  the  words  agent 
and  employer  are  not  apt  or  ordinary  to  express  the  relations  of  a 
public  officer  and  the  state.  We  had  occasion  to  consider  the  force 
of  the  term  ''employer,"  as  used  in  this  section,  in  the  case  of  State 
V.  Smith,  eupra,  and  held  that  its  use  was  not  so  inconsistent  with 
the  relations  of  an  officer  to  the  public  as  to  prevent  the  application 
of  the  statute  to  public  officers.  It  follows,  therefore,  that  if  the  latter 
part  of  this  section  stood  as  a  separate  and  independent  act,  its  Ian- 
gnage  would  properly  be  held  to  include  an  officer  or  agent  of  that 
state,  and  the  third  count  would  have  to  be  sustained.  What  effect, 
then,  does  its  position  as  a  part  of  a  section  have  upon  it,  and  how 

far  do  its  relations  to  the  entire  section  limit  and  control  its 
*205    extent  ?    The  ear^dinal  canon  of  eoustruetion  is  that  the  intent, 

when  ascertained,  governs;  so  that  all  mere  rules  of  interpreta- 
tion are  subordinate.  Summing  up  his  remarks  on  this.  Chancellor 
EsNTsays: 

'*It  will  be  sufficient  to  observe  generally  that  the  great  object  of  the  maxims 
of  interpretation  is  to  discover  the  true  intention  of  the  law ;  and  whenever 
that  intention  can  be  indubitably  ascertained,  and  it  be  not  a  violation  of  con- 
stitutional right,  the  courts  are  bound  to  obey  it,  whatever  may  be  their  opin- 
ion of  ita  wisdom  or  policy.",  1  Kent,  Comm.  468. 

The  question  is  one  of  difficulty.  Evidently  the  words  "any  agent'' 
mean  exactly  "any  agent,''  and  include  every,  agent,  whether  of  an 
individual,  a  partnership,  a  corporation,  or  a  state,  who  does  the  acts 
thereafter  named,  or  they  mean  only  such  agents  as  have  been  pre* 
vionsly  enumerated  in  the  section.  Either  construction  is  exposed  to 
objections  which  are  not  easily  answered.  In  support  of  the  latter 
construction,  it  may  be  said  that  it  is  a  rule  of  interpretation  that, 
"where  particular  words  are  followed  by  general  ones,  the  latter 
are  to  be  held  as  applying  to  persons  and  things  of  the  same  kind 
with  those  which  precede."  Potter's  Dwar.  St.  236,  and  cases  cited 
in  note.     Having  once  indicated  by  the  particular  words  in  respect  to 
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whom  or  what  it  is  legislating,  farther  partioalarity  is  aoneoessary,  and 
general  terms  and  phrases  may  he  used  without  extending  the  legis- 
lation to  any  other  person  or  things.  Again,  it  may  be  said  that  this 
section  in  the  Laws  of  IS 73  is  an  amendment  of  section  88  of  .the 
crimes  act,  the  amendment  consisting  in  the  addition  of  this  latter 
part  under  which  the  third  count  is  framed ;  uid  the  fact  that  it  is  an 
amendment,  indicates  its  purpose  and  extent.  It  is  not  to  be  con- 
sidered as  an  independent  act,  creating,  defining,  and  punishing  an 
offense.  Words  and  sentences  added  to  a  section  by  way  of  amend* 
ment  are  added  to  limit,  extend,  or  qualify  that  which  is  already  in 
the  section.     We  mnst  look  to  the  original  section,  and  compare  it 

with  the  amendment,  to  determine  what  error  or  omission  the 
*206     latter  was  intended  *to  remedy,  and  that  interprets  its  scope 

and  effect.  In  a  section  defining  and  prescribing  a  penalty 
for  a  crime,  an  amendment  may  be  in  respect  to  the  person,  the 
offense,  the  evidence,  or  the  punishment.  It  may  enlarge  or  limit 
the  number  of  persons  capable  of  committing  the  offense;  it  may 
define  the  offense  more  fully,  or  include  or  exclude  certain  acts ;  it  may 
declare  the  effect  as  evidence  of  any  act  or  word ;  and  it  may  increase 
or  diminish  the  penalty.  Now,  when  the  obvious  purpose  of  the 
amendment  is  a  change  in  any  one  of  these  respects,  the  language 
mast  be  constraed  so  as  to  carry  into  effect  that  purpose,  and  not  in 
either  a  broader  or  more  limited  sense  than  it  would  receive  in  an  in- 
dependent act.  Thus,  in  the  case  at  bar,  if  the  obvious  purpose  was 
to  enlarge  or  limit  the  penalty,  that  purpose  interprets  the  language, 
and  the  use  of  general  phrases  and  expressions  should  not  be  con- 
strued as  extending  the  offense  or  increasing  the  number  of  persons 
capable  of  committing  it.  If  the  amendment  of  1873  had  read  that 
"all  persons  guilty  of  embezilingy  converting  to  their  own  use,  or  se- 
creting with  intent  to  convert,/*  etc.,  '* shall  be  punished  by  imprison- 
ment and  hard  labor  not  less  than  five  years,"  etc.,  it  would  be  evi- 
dent that  the  thought  of  the  legislature  was  on  the  penalty,  and  that 
it  was  not  the  intent  to  define  the  offense,  or  include  within  the 
statute  any  other  acts  or  persons  than  before.  Now,  an  examination 
of  the  amendment  actually  made  indicates  that  the  purpose  was  to 
enlarge  the  offense  by  extending  it  to  the  ease  of  an  improper  failure 
or  refusal  of  an  agent  to  pay  or  deliver  to  his  employer  on  demand 
moneys,  property,  etc.  Is  not  that  all  that  the  amendment  intended  ? 
And  should  any  general  words  be  held  to  extend  the  statute  to  agents 
generally,  or  should  they  not  rather  be  construed  as  referring  to  such 
i^ents  only  as  have  been  previously  enumerated  ?  On  the  other  hand, 
it  may  be  said  that  the  intent  is  to  be  gathered  from  the  words;  that 
if  the  legislature  had  intended  to  limit  this  provision  to  the  agents 
previously  enumerated,  it  would  naturally  have  said  "any  such  agent;" 

and  that,  failing  to  use  that  or  some  similar  term,  and  in  fact  ^ 
*807     using  the  comprehen*sive  expression  "any  agent,"  it  intended  * 

to  include  every  agent.     Again,  the  rule  oonoerning  the  lim- 
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itation  of  general  by  prior  partieular  words  is  not  of  absolnte,  con- 
trolling force,  but  always  yields  to  the  manifest  intent.  Indeed,  does 
the  rale  extend  to  cases  where  in  one  clause  certain  acts  and  conduct 
are  imputed  to  a  particular  class  of  persons,  and  in  a  subsequent 
clause  different  acts  and  conduct  to  a  more  comprehensive  class;  or 
is  it  not  limited  to  cases  where  the  general  follow  the  particular  words 
in  the  same  clause  as  mere  additional  terms  of  description,  and  where 
the  same  acts  and  conduct  are  ascribed  to,  or  affirmed  of,  all  ?  Further, 
an  amendment  may  extend  the  original  section  in  all  respects,  both 
as  to  persons,  offense,  evidence,  and  penalty,  and  unless  tliis  amend- 
ment extends  to  persons  as  well  as  offense,  it  has  but  a  limited  and 
narrow  application.  Obviously,  the  amendment  was  intended  to  reach 
such  agents  as  attorneys,  collecting  agents,  etc.,  who  collect  money 
for  their  principals,  and  to  make  their  improper  failure  to  pay  on 
demand  a  crime.  Now,  if  no  persons  are  included  save  those  enu- 
merated in  the  first  part  of  the  section,  it  would  seem  that  only  the 
attorneys  or  collecting  agents  of  corporations  were  reached,  for  within 
the  terms  '* clerk,  apprentice,  or  servant,"  (which  are  the  only  terms 
used  in  that  part  of  the  section  with  reference  to  any  other  agents  than 
those  of  corporations,)  an  attorney  or  collecting  agent  would  not  prop- 
erly fall.  Can  it  be  that  the  legislature  intended  by  this  amendment 
to  reach  only  the  agents  of  corporations?  And  again,  if  a  mere  en- 
largement of  the  offense  was  alone  intended,  why  not,  as  would  be 
natural,  the  statement  of  the  act  to  be  prohibited  injected  into  the 
body  of  the  original  section  to  run  along  with  the  other  acts  pro- 
hibited, after  the  persons  and  before  the  penalty,  instead  of  being  a 
complete  and  separate  statement  both  as  to  persons,  offense,  and  pen- 
alty? 

The  conclusions  to  which  we  have  now  come  are  with  the  consid- 
erations last  named.  While  this  stands  as  an  amendment  of  a  sec- 
tion, it  is  complete  in  itself.  It  names  the  persons,  describes 
*208  the  offense,  and  affixes  the  penalty.  It  was  "^doubtless  aimed 
at  lawyers  and  such  other  collecting  agents  as  are  not  liable 
to  even  a  civil  action  until  after  demand,  and  its  language  was  pur- 
posely made  general,  to  include  all  such  agents,  for  whomsoever  they 
were  acting.  We  make  this  extract  from  the  argument  of  counsel 
for  appellant,  which,  while  directed  to  another  question,  tends  to  sup- 
port the  conclusions  above  reached : 

'^Tbetwo  offenses  charged  are  in  law  just  as  distinct  as  if  they  were  covered 
by  separate  sections  of  the  statute.  The  fact  that  they  appear  in  one  section 
don't  alter  their  legal  character.  '  It  is  absolutely  impossible  for  a  person  guilty 
of  embezzlement  of  funds  under  the  first  clause  to  be  guilty  of  a  criminal  re- 
fusal to  pay  over  funds  collected,  as  provided  for  in  the  second.  The  second 
clause  was  enacted  for  the  purpose  of  reaching  a  class  of  individuals  who  were 
not  and  could  not  be  punished  under  the  first  clause, — a  class  of  coUectiug 
agents  who  were  not  even  civilly  liable  until  after  demand.  It  is  true  that  a 
demand  and  refusal  may  be  evidence  of  an  embezzlement  under  the  first  clause; 
but  it  would  not  necessarily  constitute  the  embezzlement;  and  then  it  will  not 
be  supposed  that,  in  enacting  this  second  clause,  the  legislature  was  simply 
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putting  In  a  statute  of  evidence  In  embezzlement  cases.  If,  bj  the  amend- 
ment of  1873,  the  legislature  did  not  provide  for  two  distinct  felonies,  and  fel- 
onies that,  so  far  as  the  same  individual  and  the  same  funds  are  concerned, 
are  as  to  each  other  inconsistent  and  repugnant,  then  we  have  in  tliis  amend- 
ment an  indirect  attempt  to  legislate  out  of  existence  the  statute  of  limita- 
tions so  far  as  embezzlements  are  concerned;  for  the  addition  elearlj  amountB 
to  this  and  no  more :«  '  That  whenever  any  agent,  officer,  or  servant  mentioned 
in  section  88,  c.  31,  shall  have  embezzled  any  such  moneys  mentioned  in  said 
section,  and  shall  neglect  or  refuse  to  deliver  to  his  employer,  on  demand,  the 
same,  unless  the  same  shall  have  been  lost  by  means  beyond  his  control,'  etc., 
*  or  his  employer  has  permitted  him  to  use  the  same,  he  shall,  upon  conviction,* 
etc.  If  this  second  clause  does  not  make  the  things  therein  mentioned  a  crime, 
and  the  same  did  constitute  a  crime  under  the  llrst  clause,  then  it  is  an  ab* 
surdity;  or  else  the  legislature  simply  meant  to  say  that,  if  any  one  has  at  any 
time  been  guilty  of  embezzlement  under  the  first  clause,  he  is  to  be  convicted 

and  punislied,  even  though  prosecution  for  this  crime  is  barred  by  the 
*209      statute  of  limitations,  ^provided  the  demand  mentioned  is  made,  and 

the  other  things  stated  exist;  and  we  cannot  suppose  the  legislature 
intended  any  such  thing." 

As  the  charge  against  the  defendant  falls  solely  within  the  last 
part  of  this  section,  it  is  unnecessary  to  stop  here  to  consider  the 
questions  snggested  by  counsel.  There  is  no  renewing  of  an  old 
crime  by  a  late  demand.  The  defendant,  if  guilty  of  any  crime 
under  the  statutes,  is  guilty  of  the  crime  of  improperly  refusing  to 
pay  over,  on  demand,  moneys  belonging  to  his  employer.  As  the 
jury  specially  found  the  defendant  guilty  under  the  third  count,  and 
as  the  punishment  imposed  was  no  greater  than  that  warranted  by 
such  count,  we  may  ignore  all  matters  save  those  arising  under  this 
as  a  single  and  separate  charge. 

Among  the  questions  deserving  notice,  after  passing  the  oonstmc- 
tion  of  the  statute^  is  whether  the  defendant  was  in  fact  an  agent. 
It  is  claimed  that  all  his  authority  to  act  ceased  in  1873,  and  that 
whatever  he  did  thereafter  was  done  by  him  upon  an  unwarranted 
assumption  of  authority;  that  his  acts  did  not  bind  the  state;  that 
the  money  he  received  was  received  by  one  having  no  authority  to 
receive  it ;  and  that  whatever  may  be  the  nature  of  the  wrong  done 
to  the  parties  paying,  he  is  guilty  of  no  embezzlement  of  the  state's 
moneys.  This  claim  is  based,  not  upon  any  alleged  revocatiott  of 
his  authority  by  any  board  of  directors  or  regents,  but  as  the  neces- 
sary result  of  legislative  action.  It  may  be  an  important  question, 
not  only  in  this  case,  but  also  in  controversies  which  may  hereafter 
arise  between  the  state  and  parties  purchasing  and  receiving  contracts 
of  sale  from  the  defendant;  for,  if  the  defendant  was  not  legally  the 
agent  of  the  state  after  1873,  then  the  parties  purchasing  from  him 
as  such  agent  can  have  no  legal  claim  on  the  state  for  the  fulfillment 
of  their  oontracts  or  credits  for  moneys  paid  to  him.  A  brief  refer- 
ence to  the  legislation  on  the  matter  will  be  necessary.     These  are 

the  acts:    (1)  An  act  in  1863,  establishing  and  locating  the 
*210    normal  ^school,  and  endowing  it  with  the  salt-spring  lands. 

Gen.  St.  587.     (2)  An  act  in  186^9  organizing  the  school,  and 
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placing  it  under  the  direction  of  a  board  of  directorg.  Gen.  St.  589. 
This  act  contains  in  detail  many  provisions  for  tbe  administration  of 
the  school,  hot  says  nothing  in  referiBnoe  to  the  sale  of  the  school  lands. 
(8)  An  act  in  1866,  (Gen.  St.  593,)  and  a  snhstitnte  therefor  in  1872, 
(Laws  1872,  p.  878,)  providing  for  the  sale  of  the  lands.  This  act 
makes  no  provision  for  the  administration  of  the  school,  except  that 
it  declares  that  the  interest  on  the  proceeds  shall  be  applied  to  the 
mAintenance  and  support  of  the  school  under  the  direction  of  the  di- 
rectors,  bat  does  make  full  and  complete  provision  for  the  sale  of  the 
lands,  authorizes  the  directors  to  sell,  and  to  appoint  an  agent  with 
power  to  make  contracts  and  receive  money.  (4)  An  act  in  1878, 
(Laws  1873»  p.  251,)  placing  the  government  of  the  school  in  a  board 
of  regents*  This  was  a  general  act  in  reference  to  all  the  state  insti- 
tntions  of  learning,  and  assigns  the  government  of  each  to  a  separate 
board  of  regents.  It  does  not  attempt  to  prescribe  any  detail  in  ref- 
erence to  their  management,  but  simply  changes  the  governmg  body, 
reducing  its  numbers,  and  changing  its  name.  It  empowers  it  as  a 
"board  of  control,  with  full  and  complete  powers  to  adopt  and  enforce 
all  necessary  rules  and  regulations  required  under  the  law  for  the 
government  of  said  institution.**  It  makes  no  special  reference  to  the 
sale  of  the  lands.  It  does  not  by  name  repeal  any  prior  act,  but  in 
terms  repeals  all  "parts  of  acts'*  in  conflict  with  its  provisions.  (5) 
An- act  in  1877,  (Laws  1877,  p.  286,)  changing  the  number  and  term 
of  the  regents.  This  act  in  terms  directs  the  regents  to  sell  the  lands 
under  the  provisions  of  the  law  of  1872,  simply  reducing  the  minimum 
price.     It  impliedly,  therefore,  recognizes  the  act  of  1872  as  still  sul> 

sisting  and  in  force.     These  are  all  which  bear  upon  the  pres- 
*211     ent  question.     *It  is  evident,  therefore,  that  the  act  of  1872 

was  never  in  terms  repealed.  If  repealed  at  all,  it  has  been 
only  by  implication;  but  such  repeals  are  not  favored,  and  can  only 
be  sustained  when  the  two  acts  are  repugnant  and  cannot  both  have 
force  and  effect,  or  where  the  latter  is  manifestly  an  entire  substitute 
for  the  former.  1  Kent,  Comm.  467,  and  cases  cited  in  note.  Either 
one  of  two  results  seems  to  us  properly  to  follow :  Either  that  the 
board  of  regents  took  the  place  of  the  board  of  directors  in  the  mere 
administration  of  the  school,  leaving  the  board  of  directors  with  the 
power  to  continue  in  the  sale  of  the  land,  or  the  board  of  regents 
took  the  place  of  the  board  of  directors  in  all  matters  relating  to  the 
school,  including  both  its  properties  and  its  administration.  The 
latter,  from  the  subsequent  legislation  of  1877,  would  seem  to  have 
been  the  understanding  df  the  legislature.  And  the  management  of> 
not  only  the  normal  school,  but  also  of  the  agricultural  college,  whose 
governing  board  was  also  prescribed  in  the  same  act  of  1873,  seema 
to  have  been  conducted  upon  this  understanding*  And  this  is  a  case  ' 
where  the  maxim  that  that  which  is  within  the  intent  of  the  statute 
is  within  the  statute,  may  well  have  force;  though  it  matters  not 
which  may  be  the  correct  interpretation  so  far  as  the  powers,  duties, 
and  responsibilities  of  the  defendant  are  concerned.     In  either  case. 
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he  was  the  state's  agent,  with  power  to  sell  and  receive  pay,  and 
under  obligation  to  pay  the  receipts,  less  his  commission,  into  the 
state  treasury.  Certainly,  his  plea  that,  thoogH  he  acted  as  agent, 
sold  the  land  as  agent,  and  collected  money  as  agent,  and  then  ap- 
propriated it  to  his  own  use,  yet  be  was  not  in  fact  and  in  law  an 
agent,  is  not  one  calling  for  any  forced  or  strained  constmetion  of 
the  statutes. 

Another  matter  of  moment  is  that  of  demand.  Under  this  third 
count  the  gist  of  the  crime  is  the  refusal  to  pay  upon  ^mand;  a  mere 
neglect  to  pay  when  due  is  insufficient ;  and  a  demand  must  be  proved 
before  any  conviction  can  be  had.  Such  demand  mast  also  be  in 
the  line  of  authority,  and  not  from  a  mere  stranger.  So  far 
*212  we  agree  with  counsel  for  ap*pellant;  but  we  cannot  concnr 
in  other  matters  they  press  in  connection  with  the  question  of 
demand.  It  need  not  be  by  the  party  to  whom  the  money  was  act- 
ually payable, — the  state  treasurer.  The  defendant  held  his  position 
as  agent  by  appointment  of  the  board,  and  was  at  all  times  subject 
to  their  control  and  direction.  To  their  care  was  given  the  matter 
of  the  sale  of  the  lands,  and  a  demand  by  them,  or  a  committee  duly 
appointed  therefor,  was  a  demand  in  the  line  of  authority,  and  not  a 
mere  intermeddling  by  a  stranger.  Neither  is  it  necessary  that  the 
authority  granted  to  a  committee  be  an  express  direction  to  make  a 
formal  demand ;  nor  that  a  copy  of  such  direction  be  formally  pre- 
sented; nor  that  the  notification  actually  given  by  the  committee 
be  in  express  words  a  demand  for  the  payment  of  the  money.  It 
must  be  borne  in  mind  that  this  is  not  a  case  where  a  right  to  re- 
tain and  use  the  money  existed  until  demand,  in  which  ease  more 
formality  and  precision  might  be  necessary  to  change  a  rightful  into 
a  wrongful  holding;  that  the  defendant  was  all  the  time  derelict  in 
duty  in  withholding  payment;  and  in  such  a  case  anything  which 
amounts  to  a  notification  by  one  lawfully  authorized,  thut  he  is  ex- 
pected now  to  perform  that  neglected  duty,  is  a  sufficient  demand. 
In  the  language  of  the  instructions,  which  we  quote  with  approbation, 
in  order  to  constitute  a  legal  demand  no  particular  words  are  neces- 
sary to  be  used.  If  the  party  making  the  demand  use  language  that 
plainly  indicates  to  the  party  upon  whom  the  demand  is  to  be  made 
what  he  is  required  to  do,  this  would  constitute  a  legal  deqaand.  And, 
turning  to  the  testimony,  we  find  ample  to  sustain  a  finding  of  a  de- 
mand. Indeed,  while  counsel  have  placed  much  stress  upon  this, 
none  of  the  questions  we  notice  in  this  opinion  seem  to  us  of  so  little 
doubt  or  difficulty. 

The  resolutions  upon  which  the  committee  was  appointed  and 
acted,  and  both  of  which  were  passed  at  the  same  meeting  of  the 
board,  are  as  follows : 

''On  motion  of  Mr.  Crichton,  it  was  ordered  by  the  board  thai  a  com- 
*213      mittee  of  ttoo  be  appointed  to  report  at  the  regular  ^meeting  in  June 

next  tTie  amount  of  normal  school  lands  sold;  the  condition  of  the 
Ainds  derived  from  lands  already  sold;  to  make  a  survey  qfsaid  lands*  if 
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praetiadble;  and  report  generally  upon  the  propriety  of  farther  8€lU  of  said 
landst  and  itpon  any  other  matter  germane  to  tJie  a^ibject, 

"Besolved,  that  the  agent  of  the  board  of  regents  for  the  sale  of  lands  of 
state  normal  school  be  required  to  deposit  all  moneys  received  by  him  for  the 
sale  of  said  lands  into  the  state  treasury  as  the  law  provides,  as  soon  as  the 
amount  thereof  shall  be  ascertained  by  Uie  committee  to  be  appointed  this 
day." 

It  Ib  not  pretendM  that  any  eopy  of  these  resolutions  was  ever 
presented  to  defendant,  or  that  he  ever  saw  them;  but,  in  pursuance 
thereof,  the  committee  had  two  interviews  with  him  in  relation  to 
the  matter,  at  an  interval  of  nearly  a  year,  in  the  first  of  which  be 
gave  them  a  statement  of  lands  sold  and  moneys  received,  which  he 
said  was  complete,  and  paid  over  the  money.  At  the  second,  a  much 
larger  sum  was  named,  but  no  payment  made.  We  make  the  fol- 
lowing extracts  from  the  testimony  of  one  of  the  committee,  James 
H.  Grichtop,  as  to  what  transpired  at  the  first  interview : 

"I  and  Dr.  Wright  were  appointed  a  committee  to  call  upon  Bancroft,  and 
demand  settlement  and  account  of  his  doings  as  agent.  About  the  eighteenth 
of  April,  1877,  we  went  to  B.'s  oifice,  and  asked  a  statement  of  the  land  sold 
and  money  received,  and  all  his  transactions.  He  gave  us  a  small  slip  of  let- 
ter paper,  which  he  said  contained  a  list  of  all  lands  sold  and  money  received. 
*  *  *  The  total  amount  of  principal  he  said  he  had  in  bis  hands  was 
$2,148.90,  interest  $621.83,  in  all  $2,770.28;  which  amount  we  received  from 
him  then  and  there.  1  asked  him  if  that  was  a  full  account  of  his  transac- 
tions up  to  that  time.  He  said  it  was.  I  asked  if  he  kept  any  book-entry  of 
sales,  showing  the  time  of  the  sale,  the  land  sold,  and  the  purchase  price.  He 
said  <;N'o.'  1  demanded  of  him,  on  behalf  of  the  board,  all  papers,  etc.,  per- 
taining to  these  lands  in  his  possession.  He  handed  me  a  small  account-book, 
together  with  a  roll  of  legal  cap  upon  which  had  been  written  a  desctiption 
of  the  land  and  the  appraisement  of  Prescott.  I  asked  him  for  a  full  report, 
and  he  had  this  [referring  to  above  slip  of  paper]  prepared,  and  said 
*214  he  had  that  amount,  and  would  turn  it  over,  i  asked  *him  again 
why  in  the  name  of  sense  he  did  not  put  the  money  in  the  treasury." 

Dr.  Wright,  the  other  member  of  the  committee,  also  testified : 

'*!  cannot  state  the  words;  the  substance  was  that  Mr.  Grichton  made  a  de- 
mand of  Bancroft,  asking  him  for  the  money,  stating  that  we  called  to  get 
the  amount  of  money  for  the  land  sold.''  ' 

And  in  reference  to  the  second  interview,  Grichton  testified  that  he 

said  to  defendant : 

''I  understand  you  have  sent  in  another  report.  He  said,  '  Yes.'  1  asked 
him  if  he  had  made  a  clear  report  this  time.  He  said  he  had  of  all  his  doings. 
I  remarked  that  *  from  that  report  you  owe  the  state  88,000.'  He  said;  *  Yes;' 
that  he  had  that  much  of  the  school  funds.  1  remarked,  'I  suppose  you  are 
ready  to  pay  the  amonnt,'  or  language  to  that  effect.  He  said,  <  No; '  he  was 
not.  I  remarlsed  that  the  money  was  what  we  most  needed.  He  said  he. was 
unready  to  pay.  I  aiEA:ed  him  what  he  had  done  with  the  money.  He  said 
he  did  not  know;  he  had  used  it  for  different  things." 

Farther  than  this,  the  defendant  had  an  interview  with  the  board, 
after  these  interviews  with  the  committee,  with  reference  to  his  defi- 
ciency, and  a  settlement  of  the  same,  in  which  he  stated  his  resources, 
and  that  he  coold  pay  the  interest  on  the  deficiency  during  the  year. 
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and  the  principal  in  two  years.  We  see  no  reason  to  doubt  the 
gnfficiency  of  the  testimony  in  this  respect  to  sustain  the  verdict  of 
the  jury* 

A  final  matter  that  we  shall  notice  is  the  competency  of  one  of  the 
jurors,  W.  0.  Ferguson.  On  his  voir  dire  this  juror  testified  that  he 
had  neither  formed  nor  expressed  any  opinion  as  to  the  guilt  or  in- 
nocence of  defendant,  and  was  without  bias  or,  prejudice.  At  the 
same  time,  two  witnesses  were  called  who  testified  that  they  heard 
him  say  that  he  was  afraid  defendant  had  got  himself  into  a  bad 
scrape,  and  had  ''got  his  foot  into  it,"  or  words  to  that  effect.  0& 
re-examination  the  juror  declared  he  had  no  recollection  of  any  such 
conversation  as  stated  by  these  witnesses.  A  challenge  was 
*215  *then  overruled,  and  he  served  as  a  juror.  On  a  motion  fox 
a  new  trial,  several  witnesses  testified  to  hearing  similar  re- 
marks from  the  juror.  Ferguson  was  recalled  and  denied  these  state- 
ments; testified  that  he  had  not  been  on  speaking  terms  with  one  or 
two  of  the  witnesses,  and  had  not  been  present  at  the  times  and  places 
named  by  others.  Some  of  the  testimony  on  this  motion  was  given 
by  affidavit  and  some  orally.  The  court  overruled  the  motion,  and 
this  is  alleged  as  error.  Upon  this  we  remark  that,  if  this  question 
hinged  solely  upon  oral  testimony,  we  should  with  little  hesitation 
sustain  the  ruling  of  the  district  court  as  its  decision  upon  a  mere 
question  of  fact.  It  was,  however,  presented  principally  upon  affi- 
davits, and  only  partially  upon  oral  testimony,  so  that  it  comes  before 
us  in  a  different  attitude.  We  may  remark  further  that,  if  the  case 
was  one  principally  of  fact,  and  (he  question  was  whether  the  defend- 
ant did  the  acts  charged  against  him,  especially  if  that  question  was 
a  doubtful  one,  we  should  have  expected  that  the  district  court  woald 
have  sustained  the  motion  and  given  the  defendant  the  benefit  of  the 
doubt.  But  where,  as  in  the  ease  at  bar,  the  questions  are  princi- 
pally questions  of  law,  and  the  acts  and  conduct  of  the  defendant  as 
admitted  and  testified  to  by  himself,  taken  in  conjunction  with  undis- 
puted and  unquestioned  facts,  make  out  a  strong  case  of  guilt,  and 
the  district  court,  who  saw  the  juror  and  heard  the  testimony,  both 
oral  and  written,  sustains  his  qualifications,  it  does  not  seem  to  us 
that  substantial  justice  requires  that  the  judgment  be  reversed,  and 
the  case  remanded  for  a  new  trial.  We  frankly  admit  our  hesitation 
in  arriving  at  this  conclusion,  and  only  the  peculiar  character  of  the 
case,  and  the  questions  involved  in  and  presented  at  the  trial,  incline 
us  to  the  opinion  that  the  substantial  rights  of  the  defendant  have 
not  been  invaded  by  this  ruling. 

Many  other  questions  have  been  presented  and  discussed  by  coun- 
sel with  great  ability.    We  have  endeavored  to  notice  those 
*216    matters  which  struck  us  as  most  important  and  ^difficult.    We 
have  examined  the  others,  and  see  nothing  which  woold  seem 
to  us  to  justify  a  reversal.     Indeed,  reading  the  story  of  the  defend- 
ant's acts  and  conduct  as  told  by  himself,  his  dereliction  of  duty  pre- 
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sents  a  crime  which  no  smoothneBs  of  words  or  politenesB  of  langaage 
can  obliterate  or  conceal. 

The  judgment  will  be  affirmed. 

Talektine,  J.,  ooncarring. 

HoBTON,  G.  J.  I  concur  in  the  decision  in  this  case ;  but  if  the  ap- 
pellant bad  not  gone  upon  the  witness  stand  and  given  the  evidence 
I  find  from  him  in  the  record,  I  would  have  faVored  a  reversal  of  the 
judgment,  and  the  granting  of  a  new  trial  on  account  of  the  manner 
in  which  the  jury  was  constituted.  I  consider,  however,  his  testi- 
mony a  detailed  statement  or  confession  of  guilt;  that  is,  the  evidence 
given  by  him  involves  guilt  under  the  law.  Therefore,  under  the  cir- 
cumstances, the  errors  of  the  trial  court  were  not  substantial  ones, — 
at  least,  not  sufficiently  so  to  be  prejudicial  to  the  rights  of  the  accused. 


L.  G.  GoNAWAT  and  another  v.  Johk  M.  L.  Oorb  and  another. 

January  Term,  1879. 

Forcible  Entry  and  Detainer:  Notice.  A  notice,  for  the  purpose  of  com- 
mencing an  action  of  forcible  entry  and  detainer,  must  show  clearly  who 
claims  the  premises  and  is  making  the  demand;  but  where  the  notice  is  a 
simple  notice  to  leave,  and  is  signed  by  the  party  who  thereafter  commences 
the  action,  and  there  is  nothing  upon  the  face  of  the  notice  or  in  the  signa- 
ture to  show  or  suggest  the  contrary,  the  law  implies  from  the  signature 
that  the  party  signing  is  acting  in  his  own  behalf,  and  to  assert  his  own 
rights.  It  is  his  notice,  and  notice  that  he  claims  possession,  and  he  alone 
may  commence  action  thereon.^ 

♦217     *Error  from  Rice  district  court. 

Action  of  forcible  entry  and  detainer,  brought  by  Gonaway  and 
wife  against  Gore  and  Seed.  Trial  at  the  June  term,  1878,  of  the 
district  court,  and  judgment  for  defendants.'  Gonaway  and  wife  bring 
the  case  here. 

J.  M.  Muacotty  W.  J.  Fuller,  and  Brown  dt  Chillett,  for  plaintiffs  in 
error. 

Ansel  R.  Clark  and  J.  W.  White,  for  defendants  in  error. 

Bbewer,  J.  Plaintiffs  commenced  an  action  of  forcible  entry  and 
detainer.  After  judgment  before  a  justice  of  the  peace,  defendants 
appealed  to  the  district  court,  and  upon  trial  a  demurrer  to  plaintiffs^ 
evidence  was  sustained,  and  the  case  is  now  here  for  review.    The 

'  See  note  at  end  of  case. 
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question  is  as  to  the  sufficiency  of  the  plaintiffs*  notice  to  quit,  and  the 
time  when  any  defects  therein  can  be  taken  advantaf^e  of.  The  no- 
tice to  quit  is  in  these  words : 

"  To  John  M.  X.  Qore  and  James  W,  Reed :  You  are  hereby  notified  and  re- 
quired to  forthwith  leave  the  premises  hereinafter  described,  to-wit,  [descrip- 
tion,] for  the  possession  of  which  premises  action  is  about  to  be  brought. 

"April  17, 1878.  Lloyd  G.  Conaway." 

The  defendants  did  not  challenge  in  any  manner  the  process  by 
which  they  were  brought  into  court,  appeared  to  the  action,  and  the 
first  time  they  raised  any  question  as  to  the  sufficiency  of  the  notice 
was  by  an  objection  to  its  admission  in  eyidence.  Now  the  plaintiffs* 
contention  is  that  the  notice  was  sufficient,  and  if  not,  that  the  defect 
was  waived,  and  that,  whether  the  notice  was  goo4  or  bad,  the  demurrer 
was  improperly  sustained.  The  statute  requires  (Gen.  St.p.  810,  §  161) 
that  the  party  desiring  to  commence  an  action  of  forcible  entry  notify 
the  adverse  party  to  leave  the  premises,  etc.  This  notice  is 
*218  directed  to  the  defendants,  notifies  them  to  leave  the  prem^ises, 
and  is  signed  by  the  plaintiff.  It  should  be  stated  that  the 
action  was  originally  commenced  In  the  name  of  Lloyd  G.  Conaway 
alone,  and  that  afterwards,  by  amendment,  his  wife  was  joined  as 
plaintiff,  and  also  that  this  amendment  was  unnecessary,  for,  upon  the 
testimony,  the  title  to  the  premises  was  in  Lloyd  G.  Conaway  alone, 
and  he  was  entitled  to  recover  such  possession.  The  fact  that  it  was 
his  homestead  of  which  he  had  been  forcibly  dispossessed  did  not  render 
his  wife  a  necessary  party  to  the  action  to  recover  such  homestead. 
Now,  the  notice  follows  the  statute.  We  are  not  advised  by  brief  of 
defendants  in  error  as  to  the  ground  upon  which  the  notice  was  held  bad. 
Counsel  for  plaintiffs  in  error  state  that  the  district  court  considered 
the  case  of  Nason  v.  Best,  17  Ean.  408,  as  in  point,  and  held  the  no- 
tice bad  upon  the  authority  of  that  case.  That  case  decides  that  there 
must  be  certainty  in  the  notice,  and  that  only  the  party  who  makes 
the  demand  as  stated  in  the  notice  can  maintain  the  action.  Here 
there  is  but  one  party  serving  the  notice  and  making  the  demand, 
and  he  brings  the  action.  True,  he  does  not  say  in  the  body  of  the 
instrument  that  he  is  the  one  who  claims  the  possession,  and  that  he 
intends  to  bring  the  action ;  but  he  leaves  no  doubt,  for  he  alone  is 
named  in  or  signs  the  notice,  and  he  alone  brings  the  action.  A  cer- 
tainty may  be  implied  as  well  as  expressed.  Such  a  notice  would  not 
be  sufficient  to  sustain  an  action  in  the  name  of  a  third  party;  nor 
would  a  notice  in  any  case  be  sufficient  when  upon  the  face  of  it  there 
appeared  a  doubt  as  to  which  of  two  or  more  parties  was  claiming 
the  possession.  The  statute  requires  simply  a  *' notice  to  leave, **  and 
not  a  notice  to  surrender  the  possession  to  any  particular  party.  A. 
notified  B.  to  leave.  In  the  absence  of  anything  showing  or  suggest- 
ing the  contrary,  the  law  holds  that  A.  is  acting  for  himself,  and  to 
assert  his  own  rights.  No  one  but  A.  can  have  the  benefit  of  that 
notice,  and  it  is  a  good  notice  by  A.  if  he  simply  sign  his  name 
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to  it,  and  there  is  nothing  in  the  notice  to  suggest  a  donbt  that  he  is 

acting  for  himself. 
*219     *We  think  the  learned  oonrt  mistook  the  scope  of  said  case  of 

Nason  v.  Best,  and  that  the  judgment  in  this  case  is  erroneous 
and  must  be  reversed,  and  the  case  remanded  for  a  new  trial;  and  it  is 
80  ordered. 

(All  the  justices  concurring.) 

NOTE. 

Notice  to  Quit 

Indiana.  A  tenant  wiio  denies  his  landlord's  title,  and  asserts  an  adverse  title, 
is  not  entitled  to  notice.    Sims  y.  Cooper,  5 1^.  E.  Rep.  726. 

Iowa.  A  tenant  for  a  definite  term,  holding  over  after  the  expiration  of  his 
lease,  is  not  a  tenant  at  will,  and  is  entitled  to  only  three  days'  notice  to  quit,  un- 
<ier  Code  Iowa,  g  8611,  Kellogg  v.  Groves,  5  N.  W.  Rep.  517;  but  he  cannot  object 
where,  instead  of  a  three  days  notice,  he  receives  a  thirty  days'  notice  under  sec- 
tion 2015,  Shuver  v.  Klinkenberj?.  26  N.  W.  Rep.  770.  A  tenant  at  will  is  entitled 
to  thirty  d^iys'  notice  to  quit,  where  the  landlord  leased  land  to  the  defendant, 
that  he  might  build  a  house  upon  it  for  his  occupation,  so  long  as  he  remained  in 
the  lessor's  employment,  held  that  notice  to  quit  the  house  was  notice  to  quit  the 
land,  and  sufficient.    Kuhn  v.  Kuhn,  28  N.  W.  Rep.  541. 

Kansas.  Notice  to  quit  must  be  served  at  least  three  days  before  commencing 
the  action;  and  the  action  must  be  brought  within  a  reasonable  time  after  service 
of  the  notice.  Where  a  delay  of  nearly  a  year  takes  place,  a  fresh  notice  must  be 
served.  Douglass  v.  Whitaker,  82  Kan.  881,  4  Pac.  Rep.  874.  In  a  notice  served 
upon  a  tenant  under  Comp.  Laws,  Kan.  1879,  c.  55,  §  7.  the  words  "to  leave"  are 
synonymous  with  "to  quit. "  Douglass  v.  Anderson,  82  Kan.  850, 4  Pac.  Rep.  257. 
A  notice  given  under  the  Kansas  landlord  and  tenant  act,  §  7,  will  not  terminate 
a  three  years'  lease  within  less  than  ten  days  after  the  notice  is  given;  and. a  sec- 
ond notice  given  within  nine  dava  after  the  first,  for  the  purpose  of  commencing 
an  action  of  forcible  entry  and  oetainer,  is  given  prematurely,  and  void.  Doug- 
lass y.  Anderson,  82  Kan.  850,  4  Pac.  Rep.  ^7. 

Minnesota.  Where  a  tenancy  from  month  to  month  commences  on  the  first 
4ay  of  the  month,  a  notice,  served  a  month  before  the  dav  named  in  it,  requiring 
the  tenant  to  quit  on  the  last  day  of  the  month,  instead  of  the  first  day  of  the  fof 
lowing  month,  is  sufficient.  Petsch  v.  Biggs,  18  N.  W.  Rep.  101.  Where  the  ten- 
ancy was  at  first  one  at  will,  but  the  parties  afterwards  agreed  the  premises  should 
be  vacated  on  a  fixed  future  day,  the  tenancy  is  changed  to  one  for  a  fixed  term, 
and  no  notice  to  quit  is  necessary.    Engels  v.  Mitchell,  14  N.  W.  Rep.  510. 

Michigan.  A  tenant  in  possession,  who  has  attorned  to  a  stranger  to  the  title, 
is  not  entitled  to  notice  to  quit.  Steinhauser  v.  Kuhn,  15  N.  W  Rep.  518.  A  ten- 
ant at  will  may  waive  notice.  Moody  v.  Seaman,  8  K.  W.  Rep.  711.  A  tenant 
£aying  rent  monthly  is  entitled  to  a  month's  notice  under  How.  St.  Mich.  §  5774. 
6  Tourneau  v.  Smith,  19  N.  W.  Rep.  151.  Where  premises  are  held  from  month 
to  month,  notice  must  be  given  a  full  month  before  the  day  on  which  a  new  term 
will  begin.  Where  such  holding  begins  on  the  first  of  the  month,  a  notice  given 
May  6th  will  not  be  operative  until  July  Ist.  Lindley  v.  Hart.  14  N.  W.  Rep.  682. 
Where  the  period  for  which  rent  is  due  expires  at  midnight  on  the  last  day  of  the 
month,  a  notice  requiring  the  surrender  of  the  premises  on  the  first  day  of  the 
next  month  is  sufficient.  Detroit  Sav.  Bank  v  Bellamy,  18  N.  W  Rep.  606. 
Where  a  tenant,  from  year  to  year,  has  failed  to  pay  rent  after  demand  for  over 
two  vei^rs,  fourteen  days'  notice  to  quit  is  sufficient  under  How.  St.  Mich,  g  295. 
Judd  V.  Pairs,  19  N.  W  Rep.  266. 

Kebbaska.  Under  Comp.  St.  Neb.  ^  1022,  the  notice  may  be  served  on  a  ten- 
ant before  the  end  of  his  term,  and  while  the  conditions  of  his  lease  are  fulfilled. 
Hawley  v.  Robison,  16  N.  W.  Rep.  488.  A  notice  to  quit  within  three  davd  after 
service  gives  three  whole  days  before  suit  can  be  instituted.  Dale  v.  Doddridge, 
1  N.  W.  Rep.  999.  The  plaintiff  may  give  in  evidence,  for  the  purpose  of  show- 
ing, in  connection  with  other  testimony,  that  he  never  recognized  the  defendant 
as  a  tenant,  a  notice  to  quit  in  addition  to  that  required  by  statute.  Uchty  v. 
Clark,  6  N.  W.  Rep.  760.    The  notice  and  the  complaint  must  particularly  describe 
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the  premises.  Grant  ▼.  MarfihalL  11 N.  W.  Rep.  748.  In  the  notice,  a  descripUoQ 
of  the  land  by  numbers,  as  "the  N.  E.  i  of  section  28,  T.  7,  R,  7,  the  premises  now 
occupied  by  you, "  is  sufficient.  Cummings  v.  Winters.  28  N.  W.  Rep.  802.  Sub- 
stantial accuracy  is  all  that  is  required ;  henoe,  where  the  occupancy  of  a  tenant 
covered  and  included  the  whole  of  the  real  estate  described  in  the  notice,  a  part 
of  one  story  of  the  building  being  held  by  others,  it  was  held  sufficient.  Dim- 
mett  y.  Appleton,  29  N.  W.  Kep.  474.  Objection  to  the  sufficiency  of  the  descrip- 
tion in  the  notice  and  complaint  is  waived  by  going  to  trial  without  makinjctbe 
objection.    Grant  v.  Marshall,  11  N.  W.  Rep.  748. 

Oregon.  It  is  not  essential  to  aver  notice  to  quit,  and  service  may  be  proved 
by  parol  testimony.    Chung  Yow  v.  Hoh  Chong,  4  Pac.  Rep.  826. 

Pennsylvania.  Under  the  Pennsylvania  act  of  December  14,  1868,  three 
months'  notice  before  the  expiration  of  the  term  is  necessary  to  terminate  a  de- 
mise from  year  to  year,  or  other  indefinite  period.  Dumn  t.  Rothermel,  8  AU. 
Rep.  800. 

Rhode  Island.  Pub.  St.  R  I.  c.  282,  g  1,  proTides  that  "tenants  of  land,  or 
tenants  at  will  or  by  sufferance,  shall  quit  upon  notice  in  writing  from  the  lessor 
or  owner,  at  the  day  named  therein. "  Notice  to  quit  on  August  Ivth,  was  given  on 
August  14.  1885.  tield,  that  this  was  sufficient  notice,  the  statute  not  requiring 
reasonable  notice.    Payton  v.  Sherburne,  2  Atl.  Rep.  800. 


Statb  of  Kansas  v.  Fbsderiok  E.  Thompson* 

January  Term,  1879. 

1.  Bond  for  Beed:  Foreclosure:  Tender  of  Deed.    T.  purchased,  on 

February  15, 1869,  certain  land  belonging  to  the  endowment  of  the  state 
agricultural  college,  paid  one-eighth  of  the  purchase  price  down,  and  ex- 
ecuted his  seven  promissory  notes  for  the  balance,  maturing  in  one,  two, 
three,  four,  five,  six,  and  seven  years,  respectively,  with  ten  per  cent,  in- 
terest on  each  installment,  payable  annually.  The  agent  of  the  board  of 
regents  of  the  college  executed  to  the  purchaser  a  title  bond  to  convey  the 
premises  to  him  by  good  and  sufficient  deed  of  general  warranty.  T.  paid 
the  notes  falling  due  February  15, 1870,  February  15, 1871,  February  15, 
1872,  and  the  annual  interest  on  the  other  notes  to  Februrry  15,  1875, 
after  which  he  failed  to  pay  the  interest  or  any  part  of  the  balanoeof  the 
purchase  money.  Held,  in  an  action  commenced  in  January,  1877.  against 
T.,  to  obtain  a  judgment  upon  the  notes  over-due,  and  to  foreclose  the 
equities  of  such  purchaser,  no  tender  of  a  deed  or  patent  from  the  state 
is  necessary.^ 

2.  :  Agricultural  College  Land :  Case  Distinguished.    In  this 

case,  lies  v.  EUedge,  18  Kan.  296,  is  not  applicable,  as  the  purchaser  of 
such  lands  must  pay  all  the  installments  before  the  governor  issues  a  pat- 
ent, and  the  power  of  the  agent  to  make  sales  is  defined  and  limited  bj 
law,  of  which  a  purchaser  is  bound  to  take  notice. 

Error  from  Marshall  district  court. 
The  case  is  stated  in  the  opinion* 
Oreen  d  Hessin^  for  the  State. 
Love  dk  Smithy  for  defendant  in  error. 

i8ee  Roberts  y.  Mulleniz,  10  Ean.  96,  and  note. 
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*220  *HoKTON,  G.  J.  This  was  an  action  commenoed  in  the  name 
of  the  state,  upon  four  promissory  notes  executed  by  the  de- 
fendant, Thompson,  and  a  land  contract  or  title  bond  given  to  him 
by  one  Isaac  T.  Goodnow,  as  agent  of  the  statCi  for  the  sale  of  certain 
land  granted  to  the  state  by  the  act  of  congress  of  Jnly  2,  1862,  for 
the  benefit  of  agriculture  and  the  mechanic  arts.  The  title  bond  was 
dated  February  15, 1869.  The  defendant  paid  one-eighth  of  the  pur- 
chase price  at  the  time  pf  the  sale,  and  executed  seven  promissory 
notes  for  the  balance,  to  mature  in  one,  two,  three,  four,  five,  six,  and 
seven  years,  respectively,  with  ten  per  cent,  interest  on  each  install- 
ment, payable  annually.  The  defendant  afterwards  paid  the  notes 
falling  due  February  15, 1870,  February  15, 1871,  February  15, 1872, 
and  the  annual  interest  on  the  notes  remaining  unpaid  to  February 
15,  1875,  after  which  he  failed  to  pay  the  interest  or  any  part  of  the 
purchase  money.  Judgment  was  demanded  in  the  petition  upon  the 
several  promissory  notes  then  due,  and  to  foreclose  the  equities  of  the 
purchaser.  The  case  was  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  and  a  judgment  rendered  against  the  state  for  costs, 
upon  a  demurrer  of  defendant  to  the  evidence.  The  error  relied  upon 
is  the  sustaining  of  this  demurrer.  The  counsel  for  plaintiff  in  error 
assume  the  court  decided  the  case  on  the  ground  that  there  was  no 
proof  of  a  tender  of  a  deed  before  the  action  was  commenced.  The 
defendant  in  error  has  failed  to  furnish  any  brief,  and  it  is  impossible 
to  determine  from  the  record  the  reasons  for  the  ruling  of  the  court. 
We  shall  accept  the  statement  of  plaintiff's  counsel,  and  only  con- 
sider whether  there  was  a  necessity  for  the  tender  of  a  deed. 

The  authority  to  sell  these  lands  is  contaiued  in  chapter  3,  Gen.  St., 
and  the  powers  of  the  agent  employed  to  make  the  sales  are  set  forth 
and  defined  in  the  various  sections  of  the  chapter.  Section  4  pro- 
vides that  when  the  last  installment  upon  any  one  purchase  is 
^221  paid,  the  purchaser,  his  heirs  or  assigns,  shall  *be  entitled  to 
a  patent  for  the  land  from  the  governor.  This  patent  confers 
upon  the  grantee  a  title  in  fee^simpU  for  the  lands  therein  named. 
The  payment  of  the  purchase  money  is  a  precedent  act  to  the  is- 
suance of  the  patent,  and  therefore  such  payment  is  not  dependent 
upon  the  tender  of  a  deed  or  the  patent.  The  case  of  lies  v.  EUedge, 
18  Kan.  296,  is  not  in  point. 

The  court  below  may  have  construed  the  terms  of  the  bond  executed 
by  the  agent  to  require  the  tender  of  a  deed,  owing  to  the  condition 
therein  to  convey  "by  good  and  suflSoient  deed  of  general  warranty," 
but  such  agent  had  no  power  to  execute  a  deed.  His  authority  was 
limited  to  the  execution  of  receipts  for  purchase  money  and  the  title 
bonds.  On  final  payment,  the  governor  was  the  party  to  execute  the 
conveyance  in  the  form  of  a  patent,  under  the  great  seal  of  the  state. 
The  written  bond  must  be  interpreted  in  connection  with  the  powers 
conferred  by  the  law  under  which  the  agent  acted  and  the  purchaser 
bought  the  land.  The  defendant  was  bound  to  know  the  law,  and 
V.22K— 11 
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the  extent  of  the  authority  of  the  agent  as  limited  by  the  law.  The 
law  entered  into  and  was  a  part  of  the  contract  of  purchase.  Sec- 
tion 7,  c.  18,  Laws  1871,  does  not  apply,  as  the  contract  was  execnted 
in  1869,  and  part  payment  had  been  made  prior  to  the  passage  of 
the  law. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer  to  the  evidenoe. 

(All  the  justices  concurring.) 


*222  *Btatb  op  Kansas  v.  Francis  M.  Brown. 

January  Term,  1879. 

1.  Homicide:  Evidenoe:  Threats  of  Deceased.    In  a  trial  for  homicide, 

evidence  of  threats  made  by  the  deceased  person  against  the  defendant, 
but  not  communicated  to  him  before  the  killing,  is  admissible  in  cases 
where  the  acts  of  the  deceased  in  reference  to  the  fatal  meeting  are  of  a 
doubtful  character.  The  evidence  is  not  relevant  to  show  the  quo  a$Umo 
of  the  defendant;  but  it  may  be  relevant  to  show  that  at  the  time  of  the 
meeting  the  deceased  was  seeking  defendant's  life.^ 

2.  .    Where  evidence  of  communicated  threats  has  been  admitted,  it 

is  competent  for  the  purpose  of  corroborating  such  evidenoe  to  introduce 
evidence  of  uncommunicated  threats. 

8.  Jury :  Misconduct  of  Bailiff.  Where  the  bailiff  in  charge  of  a  jury  in 
a  trial  for  murder  enters  the  jury-room  during  the  deliberation  of  the 
jury  on  their  verdict,  and  reads  to  them  portions  of  the  instructiODS, 
fieldt  such  misconduct  as  to  demand  the  annulment  of  the  verdict,  and 
the  setting  aside  of  the  sentence  and  judgment,  notwithstanding  the  of- 
ficer testifies  he  read  the  portions  of  the  instructions  at  the  request  of  the 
jury  because  they  could  not  read  them,  and  that  he-read  the  same  cor- 
rectly .* 

Appeal  from  Chautauqua  district  court. 

1  In  a  prosecution  for  an  alleged  assault  with  intent  to  kill,  where  the  deftodant 
claims  that  he  acted  solely  in  self-defense,  and  to  prevent  a  felony  from  hemg 
committed  upon  him,  and  evidence  is  introduced  tending  to  show  that  sach  were 
the  nature  and  character  of  his  acts,  it  is  then  competent  for  the  defendant,  in 
corroboration  of  such  evidence,  to  introduce  other  evidence  tending  to  show  Uiat 
the  person  on  whom  the  alleged  assault  is  alleged  to  have  been  committed,  had, 
some  time  previously  to  snch  alleged  assault,  assaulted  the  defendant  with  a 
deadly  weapon,  and  had  also  threatened  to  kiU  him,  whidi  threats  had  been  com- 
municated to  the  defendant  previously  to  such  alleged  assault  State  v.  Scott,  24 
Kan.  ♦68.  • 

When,  at  the  time  of  the  homicide,  the  deceased  was  making  no  demonstration 
against  the  defendant,  and  the  defendant  had  no  grounds  to  apprehend  any  pres- 
ent danger,  evidence  of  previous  threats  bythe  deceased  is  not  admissible  for  any 
purpose.  U.  S.  v.  Lei^hton,  (Dak.)  18  N.  W.  Rep.  847.  Uncommunicated  threats 
are  admissible  only  to  illustrate  v.r  explain  some  act  of  the  deceased  which  might 
tend  to  justify  the  homicide.    Binfield  v.  State.  (Neb.)  19  N.  W.  Rep.  e07. 

'It  is  error  for  a  justice  of  the  peace  to  even  enter  the  Jury-room  in  the  absence 
of  the  parties  and  their  counsel,  and  while  the  jury  are  deliberating  upon  their 
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The  defendant  was  tried  in  April,  1878,  upon  an  information  charg* 
ing  him  with  murder  in  the  first  degree  in  the  killing  of  one  John  S. 
Goodwin,  in  Chautauqua  county,  on  or  about  the  twenty-first  day  of 
September,  1877.  Upon  the  trial,  the  jary  returned  a  verdict  of 
guilty  of  murder  in  the  seoond  degree.  The  court  overruled  the  mo- 
tion for  a  new  trial,  and  sentenced  the  defendant  to  imprisonment  at 
hard  labor  for  the  period  of  ten  years. 

J.  D.  McGue  and  J.  B.  Ziegler,  for  appellant. 

Did  the  trial  court  err  in  excluding  the  testimony  offered  by  defendant  as 
to  threats  made  by  deceased,  but  which  were  uncommunicated  to  the  defend- 
ant prior  to  the  alleged  homicide?    We  do  not  claim  that  such  thread  are 

admissible  in  all  cases;  but  we  do  claim  that  this  case  is  within  the 
*223      rule  ^authorizing  their  admission.    The  defendant  seeks  to  justify  the 

act  of  killing  on  the  ground  of  self-defense;  and,  in  support  of  this  de- 
fense, he  had  a  right  to  present  to  the  jury  for  their  determination  every  fact 
and  circumstance  which  was  calculated  to  explain  the  conduct  of  himself  and 
of  the  deceased  upon  the  occasion  of  their  encounter.  [To  determine  the  ad- 
missibility of  the  proposed  testimony,  counsel  presented  a  summary  of  the 
evidence,  and  cited  Murphy  v.  Dart,  42  How.  Pr.  31 ;  Biddle  v.  Brown,  20 
Ala.  412;  Jewett  v.  Banning,  21  N.  Y.  27.]  No  one  will  question  the  right 
of  the  state  to  prove  anterior  threats  made  by  the  defendant.  Why  ?  Because 
this  is  competent  proof  of  malice.  3  Greenl.  Ev.  §  15.  Why 'may  not  the 
malice  of  deceased  towards  the  defendant  be  shown  the  same  way?  Malice  is 
an  ingredient  of  murder,  and  may  not  a  defendant  show  that  the  deceased  in- 
tended to  murder  him  at  the  first  opportunity  ?  Otherwise,  how  may  he  avail 
himself  of  the  defense  which  the  legislature  in  its  humanity  has  given  to  him? 
It  seems  to  us  that  in  very  many  cases,  if  this  be  denied,  the  right  of  self-de- 
fense itself  would  be  denied.  We  do  not  contend  for  an  indiscriminate  appli- 
cation of  the  rule,  but,  under  proper  circumstances,  that  the  right  of  the  de- 
fendant to  show  the  moti  ves  of  the  deceased  be  recognized.  This  rule,  f ou  nded 
upon  reason  and  justice,  has  received  the  approval  of  several  courts  of  this 
country;  and  while  different  reasons  are  given  for  it,  yet  the  reason  of  each 
will  be  found  applicable  to  the  facts  in  this  case.  In  all  cases,  when  the  acts 
of  the  deceased  in  reference  to  the  fatal  meeting  are  of  a  doubtful  character, 
then  evidence  which  may  tend  to  show  that  he  sought  the  meeting,  or  began 
or  provoked  the  combat,  is  admissible.  And  in  this  view,  previous  threats  by 
the  deceased,  though  not  communicated  to  the  prisoner,  may  yet  tend  to  show 
the  animus  of  the  deceased,  and  to  illustrate  his  conduct  and  motives;  and  in 
some  cases  may  be  important,  in  the  absence  of  more  direct  evidence,  to  show 

which  party  began  or  provoked  the  fight.  Threats  of  this  character 
^24      are,  in  proper  cases,  admissible.    *Little  v.  State,  Horr.  &  T.  Gas.  490; 

Copeland  v.  State,  7  Huicph.  479;  Nelson  v.  State,  2  Swan,  237,  262; 
Keener  v.  State,  18  Ga.  194;  Campbell  v.  People,  16  111.  17;  State  v.  Sloan, 
47  Mo.  604;  Pitman  v.  State,  22  Ark.  354;  People  v.  Arnold,  15  Cal.  476; 
People  V.  Scoggins,  37  CaL  677;  Dukes  v.  State,  11  Ind.  557;  Holler  v.  State, 

▼erdict;  and  his  giving  instructions  to  the  Jury  under  such  circumstances  increases 
the  error.    Stager  v.  Harrington,  27  Ean.  414. 

It  is  highly  improper  for  the  justice  of  the  peace  who  conducted  the  trial  to  en- 
ter the  jury-room  without  the  consent  of  the  parties;  but  it  is  not  ground  for  a 
new  trial,  when  it  appears  that  the  unsuccessfulparty  was  not  prejudiced  thereby. 
Corbett V.  Galloway,  (Mich.)  18  N.  V^.  Rep.  218;  Helmbrecht  v.  Helmbrecht,  (Minn.) 
18  N.  W.  Rep.  449.  Contra,  where  the  officer  in  charge  of  a  jury  in  a  criminal 
trial  was  present  during  their  deliberations  upon  their  retirement  to  consider  their 
vexdict    People  v.  Knapp,  (Mich.)  8  N.  V^.  Jttep.  927. 
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87  Ind.  57;  Cheek  y.  State,  35  Ind.  492;  Bums  v.  State,  49  Ala.  370;  F^raoro 
V.  State,  29  Ark,  248;  Stokes  v.  People,  53  N.  Y.  164;  Wiggins  v.  People,  93 
U.  S.  465;  State  v.  Goodrich,  19  Vt.  116;  Cornelius  v.  Com.,  15  B.  Mon.  539. 
After  the  jury  retired  in  charge  of  a  hailiff  to  deliberate  upon  their  verdict, 
and  while  so  engaged,  the  bailiff  entered  the  Jury-room  and  read  to  the  jury  a 
portion  of  the  instructions  of  the  court.  This  was  a  direct  violation  of  his 
oath  of  office.  Gen.  St.  858,  §  237.  See,  also,  Cole  v.  Swan,  4  G.  Greene,  32; 
Madden  v.  State,  1  Kan.  ♦354;  McEIrath  v.  State,  2  Swan,  378;  Thompson  v. 
State,  26  Ark.  323;  Short  v.  West,  30  Ind.  367;  Woods  v.  State,  43  Miss.  364; 
Hoberg  v.  State,  3  Minn.  262,  (Gil.  181;)  Sargant  v.  Eobert,  1  Rek.  337;  Plun- 
kett  V.  Appleton,  41  N.  Y.  Super.  Ct.  159;  Fish  v.  Smith,  12  Ind.  563;  Hastings 
y.  Wood,  13  Johns.  485;  Yeldell  y.  Shinliolster,  15  Ga.  189« 

J.  D.  McBriarif  Co.  Atty.,  for  the  State. 

If  the  defendant  seeks  to  justify  the  act  of  killing  on  the  ground  of  self-de- 
fense, he  himself  must  be  without  fault  in  the  commencement  of  the  difficulty, 
and  it  must  appear  that  he  was  closely  pressed  by  the  deceased,  and  had  re- 
treated as  far  as  he  could  with  safety;  that  he  had  honestly  and  in  good  faith 
avoided  the  encounter;  .that  he  had  not  contributed  in  any  degree  to  bring 
about  the  combat.  The  evidence  certainly  shows  that  the  deceased  did  not 
go  to  the  premises  of  the  defendant,  or  in  any  other  manner  seek  to  bring 
about  a  meeting  with  the  defendant.  The  case  of  Keener  y.  State,  cited  bv 
counsel,  is  not  a  similar  one  to  the  case  at  bar.  In  that  case  it  appeared 
that  the  deceased  was  not  on  his  premises,  but  had  gone  to  the 
^25  *house  where  he  met  the  defendant  under  such  circumstances  as  to 
make  the  fatal  meeting  of  a  doubtful  character  as  to  which  of  the 
parties  had  brought  it  about,  and  who  first  sought  the  meeting;  but  in  this 
case  there  can  be  no  such  doubts  from  the  testimony.  If  the  defendant  had 
not  gone  upon  the  premises  of  the  deceased,  the  meeting  with  the  deceased 
would  not  have  occurred.  The  case  of  Campbell  v.  People,  16  111.  17,  and 
that  of  State  v.  Sloan,  47  Mo.  604,  are  similar  to  the  one  f^ready  noticed,  but 
not  to  the  one  at  bar.  In  fact,  in  all  the  cases  cited  by  the  learned  counsel 
for  the  defendant,  there  are  circumstances  tending  to  show  that  the  attack 
was  made,  or  at  least  brought  about,  by  the  deceas^,  and  resisted  by  the  de- 
fendant. But  it  is  different  in  this  case.  In  this  case  we  think  there  can  be 
no  doubt  but  that  the  defendant  was  the  aggressor;  and  he  cannot  justify 
himself  in  killing  a  man  who  had  made  no  attack  upon  him,  by  showing  that 
the  deceased  had  made  threats  against  him,  unless  the  threats  were  commu- 
nicated to  him  before  the  meeting  with  the  deceased.  State  v.  Rogers,  18  Kan. 
82.  When  a  party  claims  a  justification  for  killing  his  adversary,  it  must  not 
be  of  his  own  seeking;  nor  when  he  provokes  another  to  commence  an  affray 
for  the  purpose  of  having  a  pretext  to  take  the  life  of  his  assailant  On  the 
question  of  antecedent  threats,  see  Lander  y.  State,  2  Amer.  Law  Reg.  755. 
Previous  threats,  unconnected  with  any  manifestation  at  the  time  of  the  kill- 
ing, of  an  intention  to  carry  them  into  immediate  execution,  will  not  extenu- 
ate the  crime  of  a  deliberate  homicide,  committed  in  cold  blood,  by  one  lying 
in  wait  purposely  to  take,  the  life  of  his  zidversary,  even  if  the  motive  which 
actuated  the  slayer  was  the  preservation  of  his  own  life  from  apprehended 
violence  from  the  deceased;  but  such  killing  is  murder  in  the  first  degree.  1 
Buss.  Cr.  669 ;  Starkie,  Ev.  721 ;  Whart.  Crim  Law,  (1st  Ed.)  §  254.  In  some 
cases,  uncommunicated  threats  on  the  part  of  the  deceased  against  the  defend- 
ant may  be  admissible,  as  in  the  case  cited  by  counsel;  but  It  is  only 
*226  in  cases  where  it  appears  that  the  ^defendant  was  not  the  instigator 
of  the  encounter,  and  where  the  deceased  had  left  his  premises,  and 
met  with  the  defendant  with  the  probable  intention  of  doing  him  injury.  2 
Whart.  Crim.  Law,  §§  1026,  1027;  Keener  y.  State,  18  Ga.  194;  Atkins  v 
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State,  16  Ark.  568;  People  v.  Lombard,  17  Gal.  816;  Newoomb  v.  State,  87 
Miss.  883;  Powell  v.  State,  19  Ala  577. 

It  is  also  insisted  bj  defendant's  counsel  that  there  was  improper  conduct 
on  part  of  the  bailiff  who  had  charge  of  the  Jury,  and  for  that  reason  a  new 
trial  should  be  granted.  While  the  conduct  of  the  bailiff  was  of  doubtful 
propriety,  we  think  all  the  circumstances  of  the  matter  of  reading  the  instruc- 
tions show  affirmatively  that  the  defendant  could  not  have  been  Injured  or  his 
rights  prejudiced  by  such  reading. 

HoBTON,  G.  J.  Tbe  first  error  assigned  is  that  the  court  excluded 
the  testimony  of  certain  nncommunicated  threats  of  the  deceased.  It 
appears  the  defendant  called  witnesses  on  the  trial  to  prove  that  the 
deceased  said  at  one  time  "he  would  kill  him  the  first  time  he  saw 
him;"  at  another  time,  "that  be  didn't  intend  that  Brown's  cattle 
shoald  ran  near  bis  place;"  and  again,  ''that  be  had  a  chunk  of  cold 
lead  for  Brown,  and  would  kill  him  the  first  time  be  saw  him."  These 
threats  were  uttered  by  the  deceased  three  months  before  bis  death, 
repeated  the  week  preceding  the  homicide,  and  again  made  the  day 
prior.  None  of  them  were  brought  to  the  knowledge  of  the  defend- 
ant, and  were  therefore  rejected  by  the  court.  The  courts,  as  well 
as  the  legislatures,  are  constantly  widening  the  doors  for  the  reception 
of  evidence,  and  the  later  and  better  authorities  establish  the  rule 
that  in  a  trial  for  homicide,  where  the  question  whether  the  defend- 
ant or  the  deceased  commenced  the  enoouxiter  which  resulted  in  death, 
is  in  any  manner  of  doubt,  it  is  competent  to  prove  threats  of 
^227  vio*lence  against  the  defendant  made  by  the  deceased,  though 
not  brought  to  the  knowledge  of  the  defendant.  The  evidence 
is  not  relevant  to  show  the  quo  animo  of  the  defendant;  but  it  may 
be  relevant  to  show  that  at  the  time  of  the  meeting  the  deceased  was 
seeking  defendant's  life.  Whart.  Grim.  Law,  §  1027 ;  Wiggins  v.  Peo- 
ple, 98  U.  S.  465;  Little  v.  Btate,  Horr.  &  T.  Gas.  490;  and  also  the 
cases  cited  in  these  authorities. 

The  question  arises  upon  the  evidence  whether  the  facts  proved 
are  appropriate  for  the  application  of  the  rule  laid  down.  The  testi- 
mony shows  that  on  the  morning  of  the  fourteenth  day  of  September, 
1877,  the  defendant  had  taken  a  drove  of  cattle  from  his  own  resi- 
dence to  the  land  of  the  deceased  for  the  purpose  of  grazing,  and  left 
them  in  charge  of  his  step-son.  Meadows;  that,  after  the  defendant 
left,  the  deceased  set  his  dogs  upon  the  cattle,  and  drove  a  portion  of 
them  to  the  east  of  his  place,  a  small  number  of  the  herd  going  to 
the  south-west;  that  the  step-son  was  told  by  the  deceased  that  morn- 
ing "that  he  had  run  the  cattle  off  once,  and  would  not  run  them  off 
any  more,  and  that  he  would  wade  in  blood  up  to  his  neck  before 
they  should  mil  on  that  side;"  that  the  step-son  went  to  the  place 
where  the  defendant  was  and  informed  him  of  the  action  of  the  de- 
ceased, and  of  the  threats  be  had  made.  Defendant  then,  in  com- 
pany with  bis  step- son,  started  on  horseback  in  the  direction  of  the 
cattle*     After  starting,  defendant  told  his  step-son  to  go  and  get  his 
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shot-gun,  and  he  would  kill  deceased's  "d — d  dogs."  Defendant  passed 
on  to  the  south  of  Goodwin's  house,  and,  after  passing,  Goodwin  was 
seen  coming  up  out  of  the  ravine  east  of  his  farm.  He  stopped  at 
his  fence  corner,  where  he  remained  until  the  wife  of  the  defendant 
passed.  At  this  time,  Goodwin  was  armed  with  anavy  revolver.  After 
Mrs.  Brown  passed,  he  went  to  a  field  north  and  east  of  his  premises, 
where  three  of  the  witnesses  of  the  state,  viz.,  House,  Sprouse,  and 
Sweeney,  were  at  work.    Upon  entering  this  field,  Goodwin  removed  his 

revolver,  and  put  it  in  a  wagon  close  by,  and  engaged  in  con- 
*228    versation  with  the  ^parties  there.    Brown,  upon  passing  south 

of  Goodwin's  house,  passed  out  of  sight  of  these  witnesses, 
and  did  not  come  into  sight  again  until  Goodwin  had  come  into  the 
field  where  they  were,  and  removed  his  revolver.  After  Groodwin  had 
been  in  the  field  a  short  time,  the  witnesses  saw  Brown  coming  out 
of  the  ravine,  and  upon  high  ground  a  distance  south-east  of  Goodwin's 
house.  He  was  moving  bis  cattle  to  the  south-west.  Shortly  after, 
Goodwin  went  to  the  wagon,  got  bis  revolver,  and  started  south,  pass- 
ing out  of  sight  of  the  persons  in  the  field.  After  Goodwin  left  the 
field,  the  witness  Sweeney  left  his  comrades  and  went  to  the  western 
part  of  the  field.  He  testified  that  Brown  was  riding  a  roan  pony  in 
a  north-west  direction;  that  Goodwin  was  on  foot  going  south-west; 
that  Brown  stopped  first,  then  Goodwin  stopped ;  that  they  were  about 
seventy-five  or  one  hundred  yards  apart.  About  this  time,  witness 
stooped  to  pick  up  a  fork,  and  while  in  a  stooping  position  he  heard 
a  shot  fired,  but  did  not  know  who  fired  it.  He  then  heard  a  second 
shot  fired,  bat  did  not  know  who  fired  it.  The  first  shot  sounded  to 
him  like  a  gun,  and  the  second  didn't  sound  as  loud  as  the  first. 
After  the  second  shot  was  fired,  he  saw  Brown  dismount,  and  fire  a 
shot  across  bis  pony  towards  Goodwin.  He  noticed  after  this  shot 
that  Goodwin  mashed  down  a  little  to  the  ground,  and  soon  started  to- 
wards his  house,  which  was  distant  about  two  hundred  and  fifty  yards. 
Brown  mounted  his  horse  and  went  to  his  wife  and  step-son  not  far 
off,  and  then  turned  his  horse  about  a  little  north-west,  and  rode 
down  near  where  Goodwin  was  getting  into  the  road,  and  the  last 
witness  saw  of  them  they  were  not  over  forty  yards  apart,  both  going 
in  a  north-east  direction.  While  out  of  sight  of  witness,  he  heard  an- 
other shot  in  their  direction.  The  witnesses  Sprouse  and  House  testi- 
fied that  they  heard  the  three  shots  fired,  but  did  not  see  who  fired 
them;  that  when  they  came  in  sight  of  the  parties  Brown  was  rid- 
ing towards  his  wife  and  boy,  and  Goodwin  was  walking  towards 
his  house;  that  Brown  then  turned  his  horse  and  rode. near  the 

path  of  Goodwin,  the  latter  checked  up,  and  Brown  stopped  at 
*329     the  same  time  and  fired  at  Good*win.     This  was  the  fourth 

shot  they  heard.  Goodwin  soon  sank  down  and  died.  These 
two'  witnesses  reached  him  before  his  death.  His  revolver  was  in  his 
hand,  and  upon  being  interrogated  by  House,  ''why  he  permitted 
himself  to  be  shot  up  so,"  replied,  "My  pistol  snapped. **    Mrs.  BrowQi 


STATB  1^  BBOWN.  167 

the  wife  of  defendant,  testified  that  when  Goodwin  crossed  the  track 
of  Brown,  he  drew  his  revolver  in  front  and  fired  three  times, —  twice 
before  Brown  got  off  his  pony,  and  once  just  as  Brown  fired;  that  she 
was  in  plain  sight  of  both  parties,  being  fifteen  or  twenty  yards  be- 
hind Brown,  and  Goodwin  being  fifty  or  sixty  yards  distant  from  him; 
that  after  this  shooting  Brown  came  to  her,  and  Goodwin  started 
home.  Brown  said  to  her,  '*I  believe  I  am  shot  through  the  thigh," 
and  she  said,  "Let's  go  to  pa's,"  (meaning  his  father's)  which  was 
about  three-quarters  of  a  mile  away.  They  started  for  Brown's  fa- 
ther's, and  as  Goodwin  got  up  near  the  fence  in  the  road  they  were 
traveling,  be  stopped  and  turned  from  the  way  he  was  going  and  fired, 
and  Brown  fired  again.  The  evidence  of  Meadows  corroborated  the 
statements  of  his  mother,  Mrs.  Brown,  to  the  effect  that  Goodwin  fired 
the  first  two  shots,  and  Brown  the  third,  and  that,  at  the  second  en- 
counter, Goodwin  raised  his  band,  and  two  shots  were  fired  about  the 
same  time.  Both  say  Brown  was  slightly  injured  in  the  leg  by  one 
of  the  shots  of  Goodwin.  The  testimony  shows  that  Brown  bad  no 
other  fire-arm  except  the  double-barreled  shot-gun,  and  that  he  did 
not  load  it  at  any  time  during  the  fray.  The  revolver  of  Goodwin 
was  examined  after  his  death.  Four  chambers  were  empty, — two 
loaded,  but  no  caps  on.  Some  of  the  witnesses  thought  only  one  load 
had  been  discharged  recently,  as  the  other  chambers  were  rusty. 
Others  thought  two  loads  had  been  lately  discharged.  From  this 
brief  resume  of  the  testimony,  some  of  which  is  conflicting,  it  is  evi- 
dent that  the  question  whether  the  defendant  or  the  deceased  com- 
menced the  encounter  is  in  doubt;  at  least,  the  evidence  upon  the 
point  is  very  contradictory.     The  theory  of  the  defense  on  the  trial 

was  that  Goodwin  sought  the  first  meeting  and  began  the  com- 
*230     bat,  firing  two  or  *three  times,  and  that  he  commenced  the 

second  encounter  by  firing  upon  Brown  as  he  was  on  his  way  to 
his  father's  to  have  bis  injuries  attended  to.  As  the  acts  of  the  de- 
ceased in  reference  to  the  two  meetings  are  of  a  doubtful  character, 
considering  all  the  evidence;  within  the  rule  stated,  the  uncommuni- 
cated  threats  were  admissible. 

Again,  the  rejection  of  these  threats  was  error,  as  evidence  of  com- 
municated threats  had  already  been  admitted;  and  in  such  cases.it  is 
competent,  for  the  purpose  of  corroborating  this  testimony,  to  introduce 
evidence  of  uncommunicated  threats.  Cornelius  v.  Com.,  15  B.  Mon. 
539;  Holler  v.  State,  37  Ind.  57.  What  effect  the  jury  should  give 
to  the  proof  of  these  threats  would  depend  upon  their  opinion  of  the 
entire  facts  and  circumstances.  They  should  be  particularly  instructed 
that  previous  threats,  no  matter  of  what  character,  would  not  of  them- 
selves justify  the  defendant  in  killing  the  deceased ;  that  the  uncom- 
municated threats  are  admissible  to  show  the  animus  of  the  deceased, 
to  illustrate  his  conduct  and  motives,  and,  in  case  of  doubt  as  to  the 
acts  of  the  parties  at  their  two  encounters,  as  tending  to  show  which 
one  began  or  provoked  the  shooting;  and  if  communicated  threats 
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shall  again  be  given  in  evidence^  the  jury  may  consider  the  ancom- 
mnnicated  threats  as  tending  to  corroborate  this  testimony. 

The  only  other  assignment  of  error  that  we  care  to  notice  is  the  mis- 
conduct of  the  bailiff,  who  entered  the  jury-room  while  they  were  en- 
gaged in  deliberating  upon  their  verdict,  and  read  the  jury  a  portion  of 
the  instructions  of  the  court.  The  affidavit  of  this  officer  that  he 
read  these  instructions  at  the  request  of  the  jury,  because  they  were 
unable  to  read  them,  does  not  excuse  or  justify  his  conduct.  His  acts 
were  in  direct  violation  of  his  oath  of  office.  He  was  sworn  not  to 
permit  any  person  to  speak  or  communicate  with  the  jury,  nor  to  do 
so  himself,  unless  by  order  of  the  court,  or  to  ask  them  whether  they 
had  agreed  upon  their  ^verdict.  As  he  violated  his  oath  in 
*231  reading  the  instructions,  how  can  we  say  his  testi*mony  that 
he  read  the  instructions  correctly  is  to  be  believed?  He  is 
not,  under  the  circumstances,  a  credible  witness.  We  cannot  say 
whether  the  rights  of  the  defendant  were  prejudiced  or  not  by  this 
action.  The  officer  deserves  punishment  by  the  court;  and  any  ver- 
dict returned  after  such  procedure  on  the  part  of  a  jury  and  bailiff 
ought  to  be  set  aside  as  soon  as  the  fact  comes  to  the  knowledge  of 
the  court.  The  general  rule  is  that,  if  the  court  can  see  that  the  mis- 
conduct complained  of  had  or  might  have  had  in  a  criminal  action 
an  effect  unfavorable  to  a  defendant  moving  for  a  new  trial,  the  ver- 
dict should  be  set  aside.  We  repeat  what  we  said  in  the  case  of 
State  v.  Snyder,  20  Kan.  306 :  "We  cannot  be  too  strict  in  guarding 
trials  by  jury  &om  improper  influences,  and  in  compelling  a  rigid 
and  vigilatit  observance  of  all  the  provisions  of  the  statutes  tending 
to  preserve  the  purity  of  such  trials*"  If  no  error  had.  been  com- 
mitted in  the  rejection  of  testimony,  we  would  have  been  compelled 
to  have  set  aside  the  judgment  and  sentence  of  the  court  on  account 
of  the  conduct  of  the  bailiff  and  jury. 

It  is  therefore  ordered  that  the  verdict  of  the  jury  and  the.senience 
and  judgment  of  the  court  be  annulled  and  avoided,  and  the  case  re- 
mmded  for  a  new  trial.  It  is  further  directed  that  the  appellant  be 
returned  from  the  state  penitentiary,  and  delivered  over  to  the  jailer 
of  Chautauqua  county,  there  to  abide  the  order  of  the  district  court 
of  said  county. 

Yalbntine,  J.y  concurring.     Brewbb,  J.,  dissenting. 
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*3S2      ^.Teremiah  B.  Durham  v.  Carbon  Goal  &  Mik.  Go. 

JanuaiT  Term,  1879. 

1.  Supreme  Court;  JBzamination  of  Qnestioiks  of  TMt.    Where  a  case 

is  tried  wholly  i^>on  depositions  or  other  written  evidence,  it  comes  be- 
fore us  for  examination  in  about  the  same  attitude  as  before  the  trial 
court,  and  questions  of  fact  may  be  fully  examined  and  determined. 
[Woodward  v.  Clark,  30  Kan.  80,  2  Pac.  Rep.  106.] 

2.  Evidence:  Admission.    Where  testimony  is  given  by  a  party»  no  wrong 

will  ordinarily  be  done  such  party  if  the  testimony  so  given  be  accepted  as 
true.    His  testimony,  hke  his  admission,  is  good  against  him. 

3.  :  Agent :  Corporation.    And  where  a  party,  like  a  corporation, 

can  act  only  through  agents,  the  testimony  of  those  agents  while  still  in 
its  employ  as  to  acts  done  by  them  as  agents,  and  especially  when  they 
are  themselves  largely  interested  as  owners  or  stockholders,  partakes  of 
the  nature  of  personal  admission  or  testimony.^ 

4.  Prinoipal   and  Agent:   Batifloation:    Contract   Cpnstrued.     P.,  a 

principal  stockholder,  and,  though  not  an  officer,  assisting  in  managing 
the  affairs  of  defendant, — a  corporation  engaged  in  the  business  of  mining 
and  selling  coal, — after  consultation  with  the  president,  entered  into  a 
written  contract  with  plaintiff  for  the  purchase  of  certain  lands.  /The 
contract  purported  on  its  face  to  be  between  the  plaintiff  and  the  defend- 
ant, was  signed  by  plaintiff,  and,  on  the  part  of  the  defendant,  was  signed 
"Carbon  Coal  &  Mining  Company,  by  B.  F.  Blandin,  president.  By  T. 
J.  Peter.  *'  The  contract  called  for  a  cash  payment  of  $500.  ThirP.  made 
by  giving  his  individual  check,  the  officers  of  the  company  being  absent. 
Subsequently,  by  direction  of  the  president,  the  treasurer  relmburaed 
P.  the  $500,  and  in  his  settlement  with  the  board  of  directors  this  amount 
was  allowed.  Both  president  and  treasurer  were  directors,  and  the  two 
constituted  a  majority  of  the  resident  directors.  The  defendant  took 
possession  of  the  lands  by  sending  employes  on  to  prospect  for  coal,  and 
sinking  several  prospect  wells  thereon.  Not  finding  the  vein  of  coal  as 
thick  as  expected,  about  a  month  after  the  execution  of  the  contract.  P. 
sent  to  plaintiff  an  open  letter  by  the  hands  of  the  president,  in  which, 
admitting  the  purchase,  he  stated  that  it  was  made  on  account  of  repre- 
sentations as  to  the  coal  which  had  proved  untrue,  and  urged  an  arrange- 
ment of  the  matter  in  a  Christian  spirit  After  this  the  dSendant  contin- 
ued for  a  short  time  to  work  on  the  land.  No  express  disaffirmance  of  the 
contract  was  made  by  the  board ;  but  the  defendant  refused  to  pay  the 

1"  When  a  party  is  not  merely  agent  and  officer,  but  subatantially  the  owner  and 
principal,  and  in  fact  the  general  manager,  courts  may  fairly  open  a  wider  door 
to  the  admission  of  the  statements  of  such  party.  Technically,  he  is  not  the  party 
to  the  suit,  the  nominal  defendant,  but  he  is  so  nearly  the  real  party  in  interest 
that  what  be  says  comes  almost  up  to  an  admission  of  the  defendant.  We  would 
not  ignore  the  distinction  between  corporation  and  stockholder,  principal  and 
agent,  nor  disregard  the  rule  that  the  declarations  of  one  who  is  merely  an  agent 
bind  the  principal  only  when  made  pending  the  act  in  respect  to  which  he  is  agent, 
or,  as  the  phrase  is^  aum  fenst  opus;  yet,  having  regard  to  substance  andreal 
ow^nership,  we  are  not  prepared  to  hold  that  hero  there  was  such  a  disregard  of 
the  rule  as  compels  us  to  reverse  the  Judgment.  If  an  admission  against  interest 
is  good  against  the  partv  making  it,  an  admission  by  the  owner  of  406  out  of  500 
sbares  in  a  corporation  binds  nearly  all  the  property  interests  represented  by  the 
corporation.  *    Water-power  Co.  v.  Brown,  28  Ean.  *693. 
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subsequent  installments  of  the  purchase  money.  Hetd,  \ n  an  actionvthere- 
for,  that,  whether  P.  had  authority  or  not  to  bind  the  corporation  bysign- 
ing  the  contract,  it  had  accepted  such  contract,  and  was  liable  for  the 
purchase  money. 

*233     *Error  from  Shawnee  district  coart. 

Action  by  Durham  against  the  Carbon  Coal  k  Mining  Com- 
pany, to  recover  $2,000,  claimed  to  be  due  on  a  written  contract  for 
the  sale  of  land.  The  case  was  tried  by  the  court  without  a  jury,  at 
the  May  term  thereof,  1877,  on  the  evidence  introduced  by  the  plain- 
tiff. The  defendant  offered  no  evidence  on  the  trial.  The  court  found 
for  the  defendant,  and  rendered  judgment  against  the  plaintiff  for 
costs,  to  which  finding  and  judgment  the  plaintiff  duly  excepted. 
Thereupon  the  plaintiff  filed  his  motion  for  a  new  trial,  for  the  fol- 
lowing causes,  to-wit : 

"(I)  That  the  decision  of  the  court  herein  is  not  sustained  by  sufficient 
evidence;  (2)  that  the  decision  of  the  court  herein  is  contrary  to  law;  (3)  error 
of  law  occurring  at  the  trial,  and  excepted  to  by  the  plaintiff." 

This  motion  was  overruled,  the  ruling  of  the  court  thereon  was  ex- 
cepted to,  and  the  cause  is  brought  by  Durham  to  this  court  for  re- 
view. . 

John  W.  Day  and  A.  L.  Williams^  for  plaintiff  in  error. 

We  claim  that  this  contract  was  within  the  scope  of  the  authority  and  power 
of  the  defendant  corporation;  that  such  authority  and  power  were  delegated 
by  the  corporation  to  its  president;  and  that  the  facts  and  circumstances  proved 
by  the  evidence  to  which  the  attention  of  the  court  has  been  directed  fully 
warrant  us  in  asserting  the  said  agreement  to  be  the  contract  of  the  defend- 
ant. In  Green's  Brice,  Ultra  Vires,  463,  will  be  found  the  following  lan- 
gufige:  !*It  must  also  be  remembered  that  the  tendency  of  modern  judicial 
interpretation  and  legislation  has  been  to  waive  needless  formalities,  and  that 
consequently  at  the  present  many  agreements  are  held  binding  on  corporate 
bodies,  even  without  notification,  which  a  few  years  since  would,  from  tech- 
nical reasons,  not  have  been  so."  See,  also.  Field,  Corp.  §  197,  pp.  216, 217. 
.  Here  we  have  a  case  which  fully  warrants  the  application  of  this 
♦234  ♦modefru  ruje  of  Judicial  interpretation.  Peter  was  virtually  tlie  cor- 
poration, except  so  far  as  it  was  necessary,  to  comply  with  the  forms 
of  law,  that  other  persons  should  be  associated  with  him.  He  was  notoriously 
the  spirit  that  gave  vitality  to  the  corporation  which  was  managed  and  con- 
trolled under  his  direction.  The  officers  of  the  company  were,  in  fact,  his 
subordinateis,  who  held  their  positions  to  do  his  will, --dependent  on  his  votes 
for  their  offices  and  their  salaries.  There  can  be  no  doubt  that  it  w^  the  in- 
tention of  the  defendant,  in  its  corporate  capacity,  to  make  such  contract,— 
to  purchase  said  farm.  Having  done  so,  and  taken  possession  thereof,  and 
worked  and  mined  it.  If  the  defendant  had  found  better  coal,  and  more  of  it, 
than  the  plaintiff  or  defendant  had  before  conceived  was  there,  can  it  be  rea- 
sonably supposed  that  the  defendant  would  have  allowed  the  plaintiff  to  re- 
scind the  contract  because  it  was  signed  as  the  evidence  shows  it  was?  Cer- 
tainly tiot.  It  can  scarcely  be  doubted  that  in  such  case  the  defendant  would 
have  insisted  that  it  was  the  contract  of  the  corporation.  And  there  are  not 
a  few  adjudicated  cases  to  sustain  such  claim.  Eastern  B.  Co.  v.  Benedict, 
5  Gray,  561;  Skinner  v.  Stocks,  4  Barn.  &  Aid.  437;  Sims  v.  Bond,  5  Bam.& 
Adol.  393, 2  Nev.  A  M.  614;  Paley,.  Ag.  (3d  Amer.  Ed.)  324;  Ang.  A  A.  Coq), 
§  316;  Potter  v.  Yale  CoUege,  8  Conn.  60;  Beckham  v.  X>rake,  9  Mees.  A  W. 
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79;  Commercial  Bank  v.  Prench,  21  Pick.  486,  and  authorities  there  cited; 
Vermont  Cent  B.  Co.  v.  Clayee,  21  Vt.  30;  Rutland  &  B.  B.  Co.  v.  Cole,  24 
Vt.  83. 

In  1  Hill.  Vend.  pp.  435, 436,  subd.  19,  will  be  found  the  following:  ''T,^e 
objection  of  want  of  mutuality  may  be  waived.  Thus,  a  bill  was  Bled  by  a 
railroad  company  for  specific  performance  of  a  contract  for  the  purchase  of 
land  entered  into  by  Its  agent.  The  defendant  objected  that  it  did  not  appear 
that  the  agent  was  authorized  under  the  corporate  seal,  and  therefore  there 
was  no  mutuality.  The  objection  was  overruled,  on  the  ground  that  the  com- 
pany had,  before  the  bill  was  filed*  acted  on  the  contract,  by  entering  into 
possession  of  the  land  and  making  a  railroiul  over  it.'*  London,  etc., 
♦236  B.  Co.  v.  Winter,  Craig  &  P.  57.  *Now,  if  the  defendant  could  main- 
tain an  action  against  the  plaintiff  on  this  written  agreemen  t  for  specific 
performance  of  the  contract  on  his  part,  by  what  mode  of  reasoning, 'or  upon 
what  principle  of  right  or  justice,  law,  or  equity,  can  it  be  held  that  the  de- 
fendant is  not  equally  bound  thereby?  Specific  peiformance  will  not.be  de- 
creed unless  the  contract  is  mutual,  or  where  one  party  only  is  bound  by  the 
agreement.  1  Hill.  Vend.  435.  It  would  be  dangerous  to  permit  parties  to 
lie  by  with  a  view  to  see  whether  the  contract  will  prove  a  gaining  or  losing 
bargain,  and  according  to  the  event  either  abandon  it  or  claim  a  performance. 
Rogers  v.  Saunders,  16  Me.  92,  99,  100;  Alley  v.  Deschamps,  13  Yes.  228. 
In  the  case  at  bar  the  contract  was  made  in  the  name  of  the  defendant  com- 
pany, under  the  immediate  direction  of  its  president,  who  was  also  the  super- 
intendent, having  authority  to  make  such  contracts;  and  the  agent  through 
whom  he  did  a  part  of  the  business,  and  whose  action  by  his  own  acts  he  ap- 
proved, was  the  controlling  stockholder  in,  and  an  active,  directing,  and  man- 
aging member  of,  the  company,  with  whom  the  officers  consulted  about  the 
interests  of  the  corporation.  All  that  Blandin  and  Ewing  and  Peter  did  in 
connection  with  said  business  was  done  by  them  as  managing  officers  and 
agents,  for  and  in  the  name  of  the  company,  and  not  by  them  individually. 
Why,  then,  was  not  this  the  defendant's  contract?  Missouri,  K.'&  T.  Ry.  Co. 
V.  Brown,  14  Kan.  *557;  Atlantic  &  P.  B.  Co.  v.  Beisner,  18  Kan.  458;  Pa- 
cific B.  Co.  V.  Thomas,  19  Kan.  256;  Central  Branch  B.  Co.  v.  Ingram,  20 
Kan.  66;  Northwestern  Distilling  Co.  v.  Brant,  69  HI.  658;  Wilks  v.  Back, 
2  East,  142;  Mussey  v.  Scott,  7  Cush.  215-^217;  Dunlap's  Paley,  Ag.l82;  Wil- 
burnv.Larkin,  3Blackf.  55;  Webbv.  Burke,  5B.  Mon.54;  Hunter's  Adm'rs 
v.  Miller's  Ex'rs,  6  B.  Mon.  612-626;  Cook  v.  Sanford,  3  Dana,  237. 
We  also  claim  that  the  evidence  in  this  case  shows  a  ratification  by  the  de- 
fendant of  the  contract  made  by  its  offlcera  and  agents  with  the  plain- 
*236  tiff.  It  seems  to  us  that  all  the  *facts  and  circumstances  thus  proven, 
taken  together  with  the  other  fact  that  the  defendant  never  affirma- 
tively repudiated  the  acts  of  its  officers  in  making  a  contract  within  the  scope 
of  their  authority,  and  by  which  they  could  bind  the  company  without  the 
approval  of  the  board  of  directors,  constitute  a  ratification  of  the  contract 
made  with  the  plaintiff.  We  think  the  defendant  is  therefore  doubly  bound 
to  discharge  the  obligation  to  Durham  created  by  said  contract — First,  because 
the  contract  itself  was  binding  on  the  defendant;  second,  because  the  defend- 
ant ratified  the  contract.  While  a  principal  may  only  be  held  to  ratify  an  un- 
authorized act  of  an  agent  when  he  does  so  expressly ,W  authorized  act  of  the 
agent  will  be  implied  from  subsequent  acts  of  the  principaL  If  the  name  of 
the  principal  and  a  relation  of  the  agenqy  be  stated  in  the  writing,  and  the 
agent  really  be  authorized,  the  principal  alone  is  bound,  unless  the  language 
express  a  clear  intention  to  bind  the  agent  personally.  Amer.  Lead.  Cas.  628, 
632;  Story,  Ag.  g  160;  Gillig  v.  Lake  Bigler  Bead  Co.,  2  Nev.  220, 221.  No  ex- 
press vote  is  necessary  to  constitute  a  ratification  by  a  corporation  of  an  agent's 
act.  A  ratification  may  be  inferred  from  corporate  acts  involving  or  im- 
plying a  confirmation.    Howe  v.  Keeler,  27  Conn.  538;  Bidgway  v.  Parmers' 
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It  is  further  claimed  that,  although  the  contract  sued  on  was  void,  still  the 
defendant  is  liable  on  it,  for  the  reason  that  it  has  been  ratified.  It  is  conceded 
that  an  unauthorized  act  may  be  afterwards  ratified,  and  when  ratified  it  has 
the  effect  of  prior  authority.  It  is  also  conceded  to  be  law  that  such  ratification 
may  be  proved  by  direct  evidence,  or  inferred  from  the  conduct  of  the  party. 
It  is  also  well-settled  law  that  no  party  can  ratify  an  unauthorized  act  who 
had  not  the  power  to  authorize  or  perform  the  act  in  the  first  instance.  If 
Blandin  had  no  authority  to  make  the  contract,  then  he  could  not  ratify  it.  If 
he  had  authority  to  make  the  contract  himself ,  but  no  authority  to  delegate  it, 
then  he  could  not  ratify  the  act  of  Peter.  In  this  case,  there  is  no  evidence 
that  the  company  ever  in  direct  terms  ratified  this  contract. 

As  this  case  now  stands,  the  question  before  the  court  is,  not  what 
♦241      evidence  is  admissible  to  prove  ratification,  but  ♦whether  the  eviderce 

shows,  as  a  matter  of  law,  that  the  defendant  ratified  this  contract. 
A  case  may  be  imagined  where  the  acts  of  the  defendant  are  such  that  this 
court  would  decide  that  the  court  or  jury  must  find  that  a  contract  had  been 
ratified,  even  where  there  was  no  direct  vote  of  the  directors.  If  the  directors 
used  and  appropriated  the  proceeds  of  an  unauthorized  act  knowingly,  then  it 
must  be  found  that  they  had  ratified  the  act.  But  in  this  case  there  is  no  such 
evidence.  There  is  no  evidence  that  the  defendant's  board  of  directors  ever 
approved  the  act  of  Peter  or  Blandin,  or  that  through  their  act  the  coropanj 
ever  received  any  benefit  from  it.  There  are  a  few  circumstances  that  coun- 
sel for  plaintiff  seize  upon  as  a  legal  ratification  of  the  contract.  One  of  these 
is  the  allowance  of  the  five  hundred  dollars  to  Peter  which  he  had  paid  to  Bur- 
ham.  This  may  be  evidence,  although  slight,  of  a  ratification  of  the  contract; 
but  it  is  subject  to  explanation.  It  certainly  did  the  plaintiff  no  harm.  The 
board  of  directors  did  not,  when  they  allowed  this  amount^  intend  to  ratify 
the  contract.  They  had  a  right,  as  between  themselves  and  Blandin,  either 
to  charge  him  with  the  amount,  or  to  allow  it  to  him  in  settlement.  Of  this 
Durham  cannot  complain.  But  the  court  below,  in  its  general  finding  for  the 
defendant,  must  have  found  that  the  board  of  directors  by  this  act  did  not  ratify, 
and  did  not  intend  to  ratify,  the  unauthorized  act  of  their  president.  This 
finding  the  district  court  was  fully  authorized  to  make,  and  it  caimbt  be  re- 
viewed in  this  court.  There  is  a  class  of  cases,  few  in  number  as  yet,  where 
it  has  been  held  that  when,  by  its  charter,  powers  are  conferred  on  a  corpora- 
tion in  obscure  and  ambiguous  language,  and  it  bec9me8  a  question  of  legits 
imate  construction  as  to  what  powers  the  corporation  possesses,  that  in  such 
a  case,  where  the  corporation  deliberately  decides  that  it  has  sudi  a  power, 
and  acts  upon  it,  and  has  incurred  liabilities  under  8uchacon8tmction,itwill 
be  held  to  that  construction  by  the  courts.    But  this  is  not  that  kind  of  a  case. 

*^43  *Brbwer,  J.  This  was  an  action  to  recover  money  claimed  to 
be  due  on  a  contract  for  the  sale  of  land.  That  a  contract 
was  entered  into  is  undisputed;  but  the  defendant  denies  that  it  was 
its  contract, — that  it  ever  authorized  such  a  contract  in  the  first  in- 
stance,  or  ratified  it  after  it  was  made.  The  contract,  which  was  in 
writing,  purported  to  sell  a  certain  quarter  section  of  land  to  defend* 
ant  for  $7,500,  to  be  paid  as  follows :  $500  cash,  $500  in  sixty  days, 
$1,500  in  six  months,  $2,500  in  eighteen,  and  $8,500  in  thirty,  months 
from  date.  By  the  terms  of  the  contract,  the  possession  of  said  prem- 
ises was  given  to  the  defendant ;  but,  in  consideration  that  the  de- 
fendant should  not  be  required  to  pay  interest  on  the  deferred  pay- 
ments, defendant  agreed  that  one  LeBoy  D.  Stone,  the  tenant  (and 
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aon-in-law)  of  the  plaintiff,  should  continne  to  occupy,  for  farming 

purposes  only,  so  much  of  said  premises  as  he  then  cultivated,  until 

March.  1,  1877,  the  defendant  "reserving  to  itself  at  all  times  the 

right  to  enter  said  land  for  the  purpose  of  mining  the  same."     The 

parties  to  said  contract  were  named  therein  as  Jeremiah  B.  Durham, 

on  the  one  part,  and  the  Carbon  Goal  &  Mining  Company,  on  the 

other  part,  and  the  contract  closed  and  was  signed  in  the  following 

form,  to-wit : 

'*In  witness  whereof ,  the  said  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals.    Dated  the  day  and  year  first  above  written. 

"J.  B.  Durham.  [Seal.] 

"Carbon  Coal  &  Mining  Company, 
**Bj  D.  F.  Blandin,  President. 
"By  T.J.  Peter." 

This  contract  was  acknowledged  before  H.  C.  Williams,  a  notary 
public  of  Shawnee  county. 

The  contention  of  the  defendant  is  that  the  president  could  not 
bind  the  company  by  a  contract  of  purchase ;  that  if  he  could,  he 
could  not  delegate  the  power  to  a  third  party;  and  that  the  company 
never  ratified  this  unauthorized  contract.  The  case  was  tried 
*348  by  the  court  without  a  jury.  No  find^ings  of  fact  or  conclu- 
sions of  law  were  asked  for  or  made.  There  was  a  general 
finding  and  judgment  in  favor  of  the  defendant.  The  whole  evidence 
is  preserved,  and  the  question  is  whether  upon  such  evidence  the 
plaintiff  was  entitled  to  a  judgment. 

We  need  only  advert  to  the  oft-repeated  ruling  of  this  court  that  all 
presumptions  are  in  favor  of  the  judgment,  and  that  all  doubtful  ques- 
tions of  fact  are  solved  by  the  decision  of  the  trial  court.  So  that 
the  question  is  not  whether  upon  the  testimony  a  jury  might  be  war- 
ranted in  a  verdict  for  the  plaintiff,  but  whether  such  testimony  com- 
pels a  decision  in  bis  favor.  In  this  case  the  defendant  offered  no 
testimony.  It  rested  its  case  upon  the  evidence  offered  by  the  plain- 
tiff. A  part  of  this  evidence  was  in  deposition  or  other  writing,  and 
a  part  was  the  oral  testimony  of  defendant's  officers.  If  a  case  rested 
wholly  in  written  evidence,  whether  document  or  deposition,  it  would 
come  before  us  for  examination  in  about  the  same  attitude  as  before 
the  trial  court,  and  questions  of  fact  might  be  fully  and  correctly  ex- 
amined and  determined  by  this  court.  And  where  testimony  is  drawn 
from  the  lips  of  a  party  or  his  agents,  no  wrong  will  ordinarily  be 
done  such  party  if  the  testimony  so  given  be  accepted  as  true.  A 
party's  admissions  are  good  against  him;  so  is  bis  testimony.  And 
where  a  party,  like  the  defendant  here,  acts  only  flQrough  agents,  the 
testimony  of  those  agents,  while  still  in  its  employ,  as  to  acts  done  by 
them  as  agents,  especially  when  they  are  largely  interested  as  owners 
or  stockholders,  partakes  something  of  the  nature  of  personal  admis- 
sion or  testimony.  And  further,  when  upon  the  record  there  appears 
no  conflicting  testimony,  and  it  is  apparent  that  it  was  accepted  as 
true  by  the  trial  court,  this  court  may  properly  act  upon  the  same  un- 
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derstanding,  and  inqaire  whether  the  law  was  by  the  judgment  Gor- 
reotly  applied  to  the  facts.  Bumsey  v.  Schmitz,  14  Ean.  *547.  In 
this  case  there  is  very  little  conflicting  testimony.  Much  of  it  is 
in  deposition  or  other  writing,  and  most  of  it  comes  from  the 
*244  *lips  of  defendant's  agents  and  employes.  Evidently,  about 
the  facts  there  was  little  donbt  or  dispute,  and  the  real  qaes- 
tion  was  and  is  whether  upon  those  facts  the  plaintiff  was  entitled  to 
recover. 

Conceding  that  the  mere  execution  of  this  instrament  did  not  make 
a  binding  contract  through  want  of  authority  in  Peter  to  bind  the  de- 
fendant, still  we  think  upon  all  the  facts  the  court  should  have  found 
that  the  defendant  was  liable.  The  agreement  was  one  which  the 
defendant  could  unquestionably  have  enforced  against  the  plaintiff. 
Even  though  made  on  the  part  of  the  defendant  by  an  entire  stranger, 
the  defendant  could  at  once  have  accepted  the  benefit  of  the  contract, 
and  the  plaintiff  could  not  then  have  pleaded  the  original  want  of  au* 
thority  in  the  stranger;  and  any  conduct^  which,  as  against  an  in- 
dividual, would  establish  acceptance,  will  also  as. against  the  corpo- 
ration. The  old  idea  that  a  corporation  would  be  bound  only  by  a 
contract  under  seal,  has  long  since  been  done  away  with.  The  vast 
amount  of  business  now  being  transacted  by  such  organizations  has 
compelled  the  application  of  more  liberal  rules.  And  now  no  corpo- 
ration, any  more  than  an  individual,  can  experiment  with  a  contract, 
take  possession  of  the  property  contracted  for,  test  its  value,  and  then 
repudiate  on  the  ground  that  no  separate  agent  acting  in  the  premises 
had  full  power  to  bind  the  corporation  by  the  purchase.  In  Green's 
Brice,  Ultra  Vires,  463,  will  be  found  the  following  language : 

'*It  must  also  be  remembered  that  the  tendency  of  modem  judicial  inter- 
pretation and  legislation  has  been  to  waive  needless  formalities,  and  that  con- 
sequently at  the  present  many  agreements  are  held  binding  on  corporate  bodies, 
even  without  ratiflcation,  whicli  a  few  years  since  would,  from  technical  rea- 
sons, not  have  been  so." 

And  on  page  879  is  this : 

"Within  certain  limits,  it  would  also  seem  that  corporations  by  acting  npon, 
without  expressly  *  ratifying,'  a  contract  (not  necessarily  relating  to  a  subject 
essential  to  their  existence,)  which  does  not  bind  them  for  want  of  seal- 
'"245  ing,  '('may  so  far  adopt  it  as  to  render  themselves  liable  to  an  action 
either  for  use  and  enjoyment  or  upon  the  common  counts;  the  nat- 
ure and  extent  of  their  liability  being  estimated  by  a  reference  to  the  terms 
of  the  invalid  agreement.  It  may,  perhaps,  be  considered  that  the  corporation 
has  thereby  actually  ratified  the  agreement  in  question;  but  it  would  probably 
be  the  simpler  and  more  reasonable  explanation  to  say  that  the  corporation  by 
so  acting  is  estopped  from  subsequently  repudiating  and  denying  the  transac- 
tion." 

Now,  it  appears  in  this  case  that  Peter  was  largely  interested  as 
a  stockholder  in  the  defendant  corporation;  that  he  had  been  instru- 
mental in  securing  other  lands  for  the  defendant ;  that  Blandin  was 
president  and  a  director,  (the  board  of  directors  consisting  of  five 
members,  two  of  whom  were  non-residents  of  the  state,  and  seldom 
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present;)  that  Peter  and  Blandin  consulted  together,  and  decided  that 
it  was  advisable  for  the  corporation  to  parohase  this  land»  and  in 
pursuance  therof  Peter  sought  the  plaintiff,  and  persuaded  him  to 
enter  into  the  contract ;  that  the  negotiations  therefor  were  had  in  the 
office  of  the  defendant;  that  the  contract  was  made  in  the  name  of 
the  defendant,  and  was  execnted  by  one  assuming  to  have  authority  to 
bind  the  defendant;  that  the  sum  of  $500,  the  cash  payment,  was  at 
the  time  made  by  Peter,  by  giving  his  individual  check,  and  that  this 
sum  thus  advanced  was  returned  to  him  by  the  check  of  the  treasurer, 
also  a  director,  under  instructions  from  the  president,  and  the  amount 
allowed  by  the  board  in  their  settlement  with  the  treasurer;  thattbe 
defendant  took  possession  of  the  land,  and  sent  employes  thereon  to 
prospect  for  coal,  sinking  several  prospect  holes  therefor;  that  the 
vein  not  proving  as  thick  as  was  expected,  about  a  month  thereafter 
Peter  sent  to  plaintiff  an  open  letter,  by  the  hands  of  the  president, 
in  which  he,  admitting  the  purchase,  states  that  it  was  made  on  ac- 
count of  representations  as  to  the  coal  which  had  proved  untrue,  and 
that,  therefore,  the  land  was  not  wanted,  and  urges  an  arrangement 
of  the  matter  in  a  Christian  spirit;  that  after  the  sending  of  this  let- 
ter, the  company  continued  for  a  short  time  its  work  on  the 
*246  farm,  and  that  there  never  ^has  been  any  express  disafiSrmance 
by  the  directors  of  this  purchase.  It  also  appears  that  at  the 
next  annual  meeting  after  this  controversy,  the  by-laws  of  the  corpo* 
ation  were  amended  by  adding  this  provision:  ''And  all  purchases 
and  leases  of  real  estate  by  the  ofiScers  of  this  company  shall  be  ap- 
proved by  the  board  of  durectors  before  the  same  shall  be  binding 
npon  this  company ;  *'  and  thereupon  the  board  proceeded  to  formally 
approve  several  contracts  made  by  Peter  and  assigned  to  the  com- 
pany, and  some  by  whom  made  does  not  appear.  In  the  light  of 
these  facts,  can  it  be  doubted  that  the  corporation  accepted  this  con- 
tract ?  We  think  not.  Take  the  matter  of  payment :  A  contract  is 
made  in  which  it  is  named  as  a  party  purchasing  a  certain  tract  of 
land.  It  is  made  by  its  principal  stockholder  upon  consultation  with 
its  chief  executive  officer.  Upon  the  face  of  the  paper  it  is  entitled  to 
the  deed,  and  is  obligated  for  the  price.  In  the  absence  of  the  offi- 
cers, the  stockholder  advances  the  first  payment  of  $500.  The  pres- 
ident directs  the  treasurer  to  refund  this  money,  and  the  treasurer 
does  so.  Both  the  president  and  treasurer  are  directors,  and  the  two 
are  a  majority  of  the  resident  directors.  The  treasurer  reports  his 
action  to  the  board,  and  his  action  is  approved.  What  is  approved? 
— a  donation  of  $500  of  corporate  money,  or  a  first  payment  on  the 
coi^tract?  Can  directors  give  away  corporate  funds?  Would  not 
that  be  a  clear  violation  of  official  duty  ?  Otherwise  than  as  a  first 
payment  on  and  acceptance  of  the  contract,  this  appropriation  of 
$500  to  Peter  was  as  clear  a  wrong  upon  the  corporation  as  an  em- 
bezzlement of  like  amount  by  the  treasurer  or  other  officer.  No  such 
impl9ition  of  wrong  should  be  made.  Again,  the  appropriation  did 
V.22K— 12 
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not  purport  to  be  a  donation.  The  president  did  not  direct  the  treas- 
urer to  make  a  donation  to  Peter;  neither  did  the  treasurer  intend  a 
donation.  Each  knew  that  Peter  had  advanced  money  for  the  corpora- 
tion^  and  each  intended  a  reimbursement  of  that  money.  In  so  re- 
imbursing, they  ratified  the  act  and  the  whole  act;  and  when 
*247  the  board  approved,  they  ^approved  it  as  a  whole.  This  act  of 
the  board  was  either  a  gross  perversion  and  misappropriation  of 
corporate  funds,  or  a  recognition  of  the  act  of  Peter  as  an  act  of  the  cor- 
poration. It  will  not  do  to  say  that  the  corporation  may  accept  in 
part  and  reject  in  part.  Like  any  other  principal,  it  accepts  or  re- 
jects in  toto.  Neither  was  there  anything  to  indicate  an  attempt  to 
accept  a  part,  and  reject  the  rest.  The  appropriation  was  notae- 
companied  by  any  disaffirmance  of  the  act.  It  may  be  conceded  that 
a  corporation,  like  an  individual,  may  compensate  a  third  party  for 
losses  in  doing  an  unauthorized  act,  without  assuming  responsibility 
for  the  acf.  It  was  within  the  power  of  the  corporation  to  pay  Peter 
$500,  without  ratifying  the  contract  or  assuming  the  liability  which 
he  had  attempted  to  incur  for  it.  But  it  must  do  something  to  evince 
such  an  intention, — it  must  show  that  it  repudiates  his  act,  while  it 
compensates  him  for  his  loss.  If  it  simply  return  to  him  the  money 
he  has  assumed  to  advance  for  it,  it  implies  an  assumption  of  the  act. 
Here  the  return  was  made  without  any  limitation  or  qualification! 
and  evidently  the  first  thought  was  to  avoid  the  contract,  not  on  the 
ground  that  it  was  not  the  contract  of  the  corporation,  but  on  the 
ground  of  the  misrepresentations  of  the  vendor. 

Again,  take  the  matter  of  possession.  Delivery  of  possession  has 
been  said  to  be  sufficient  part  performance  to  take  a  parol  contract 
for  the  sale  of  lands  out  of  the  statute  of  frauds.  Edwards  v.  Fry, 
9  Kan.  *423.  And  this  is  upon  the  ground  that  the  entry  into  pos- 
session is,  unless  supported  by  the  contract,  a  trespass,  subjecting 
the  party  entering  to  an  action  for  damages.  *  In  like  manner,  the 
entry  into  possession  and  sinking  of  prospect  holes  is  consistent  only 
with  an  acceptance  of  the  contract.  In  any  other  light,  it  was  a  fla- 
grant trespass.  It  implied  an  intent  to  commit  a  gross  invasion  upon 
the  rights  of  Durham;  an  invasion  which,  unless  withstood,  might 
ripen  into  a  title  by  the  mere  lapse  of  time.  It  either  entered  under 
the  contract  or  committed  a  trespass.  The  inference  from  the  act  is 
that  it  intended  the  former  rather  than  the  latter.  Just  as 
*248  when  a  lease  is  prepared  and  ^signed  by  the  lessor,  if  the  les- 
see with,  full  knowledge  thereupon  enters  and  takes  posses- 
sion of  the  premises,  the  law  implies  an  acceptance  of  the  lease,  and 
that  he  is  bound  by  its  terms;  and  the  burden  is  on  him  to  show  the 
contrary,  and  that  he  entered  in  defiance  of  the  lease,  and  in  disre- 
gard of  the  lessor's  rights.  Taking  possession  is  pnma  fade  an  ac- 
ceptance of  any  right  to  enter  which  is  shown  to  exist,  and  when  a 
party  may  rightfully  enter  and  does  enter,  the  implication  wilL^  that 
the  entry  w;as  rightful  and  not  wrongfuL  '^M' 

y 


DURHAM  0.  CARBOK   GOAL  A   MIN.  CO.  179 

In  the  case  of  London,  etc.,  By.  Co.  v.  Winter,  Craig  &  P.  57,  the 
entering  into  possession  of  land  and  constrQcting  a  railroad  over 
it  was  adjudged  an  acceptance  of  a  contract  for  its  purchase,  and 
avoided  the  necessity,  of  any  inquiry  into  the  power  of  the  agent  to 
make  it. 

In  Shaver  v.  Bear  Biver  &  M.  Co.,  10  Gal.  896,  the  manager  of  a 
mining  company  purchased  in  the  name  of  the  corporation  a  house 
to  be  used  as  an  office  for  the  corporation  and  a  boardiog-house  for 
its  laborers.  He  took  possession,  and  subsequently  several  meetings 
of  the  trustees  were  held  in  the  house.  At  one  of  these  meetings  a 
resolution  was  offered  and  rejected,  declaring  the  contract  legal  and 
binding.  No  other  vote  or  action  of  the  trustees  was  shown.  In  a 
suit  for  the  balance  of  the.  purchase  money,  it  was  held  that  if  the  au- 
thority of  the  manager  to  make  the  purchase  were  doubtful,  the  acts 
stated  amounted  to  a  ratification.  The  court  remarked  that  "the 
entry  of  the  resolution  was  a  very  singular  mode  of  repudiating  a 
contract.  It  would  have  been  more  in  accordance  with  correct  notions 
of  propriety  and  justice  if  a  resolution  refusing  to  accept  a  contract 
had  been  passed,  accompanied  by  an  offer  to  cancel  the  deed,  which 
bad  not  been  recorded^  and  return  the  property  of  which  they  were 
in  possession."  •See,  also.  Moss  v.  Averell,  10  N.  Y.  449;  Church  v. 
Sterling,  16  Conn.  388;  Chicago  B.  Soc.  v.Crowell,  65111.  453;  Wil- 
son V.  West  Hartlepool  By.  Co.,  2  De  Gex.  J.  .&  S.  475,  34  L.  J.  Ch. 
241;  Crook  v.  Corporation  of  Seaford,  L.  B.  6  Ch.  551. 

Again,  take  the  failure  to  disaffirm  the  contract.  It  was  made 
*249  in  the  name  of  the  corporation,  and  knowledge  of  its  *terms 
was  possessed  by  a  majority  of  the  resident  directors,  yet  there 
is  no  disaffirmance  of  the  act  of  Peter.  Indeed,  the  only  thing  at- 
tempted was  rescission,  and  not  disaffirmance ;  and  rescission  iniplies 
an  existing  contract  to  be  rescinded.  It  is  the  duty  of  a  principal, 
when  aware  that  one  is  assuming  as  agent  to  contract  in  his  behalf, 
to  deny  the  power  and  disown  the  act,  and  a  failure  to  do  this  will 
often  work  an  affirmance  of  the  power  and  a  ratification  of  the  act. 

In  Eelsey  v.  National  Bank,  69  Pa.  St.  426,  upon  a  robbery  of  the 
bank,  the  cashier,  with  the  concurrence  of  a  minority  of  the  directors, 
offered  a  reward.  The  majority  of  the  directors  resided  in  the  city, 
became  aware  of  what  had  been  done,  and  took  no  steps  to  disavow 
tne  act,  and  it  was  held  that  the  bank  was  liable.  Beuter  v.  Electric 
Tel.  Co.,  6  EL  &  Bl.  341,  26  Law  J.  Q.  B.  46 ;  Bredin  v.  Dubarry, 
14  Serg.  &  B.  30;  Gordon  v.  Preston,  1  Watts,  387;  Browning  v. 
Great  Central  Min.  Co.,  6  Hurl.  &  N.  856,  29  Law  J.  Ex.  399. 

We  might  extend  this  opinion,  noticing  other  matters  in  the  con- 
duct of  the  corporation;  but  they  would  be  simply  in  the  same  line 
of  thought.  We  are  clearly  of  the  opinion  that  the  testimony  shows 
an  acceptance  of  the  contract,  and  that,  therefore,  the  district  court, 
erred  in  its  findings  for  the  defendant.  See,  further,  upon  the  ques- 
tions in  this  case,  Howe  v.  Keeler,  27  Conn.  538 ;  Erider  v.  Western 
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College,  81  Iowa,  547;  Insurance  Co.  v«  Do  Wolf ,  8  Pick.  66;  East- 
ern B.  Go.  y.  Benedict,  5  Gray,  561;  Olcott  v.  Tioga  B.  Co.,  27  N. 
T.  546;  Phosphate  of  Lime  Co.  y.  Green,  L.  B.  7  C.  P.  43;  Moss 
y.  Bossie  Lead  Co.,  6  Hill,  137;  Green's  Brice,  Ultra  Vires,  oc.  3,6. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  with  instructions  to  grant  a  new  trial. 

(All  the  justices  concurring.) 


*250  *BoBBBT  Abbott  r.  B.  P.  Colbhah. 

January  Term,  1879. 

1.  Syidence:  Handwriting:   Genuineness  of  Signatures:   Szperts: 

Comparison.  The  genuineness  of  a  signature  to  a  lost  written  instm- 
ment  may  be  proved  by  an  expert  who  examined  said  signature  before 
the  instrument  was  lost,  by  his  comparing  his  recollection  of  such  signa- 
ture with  the  admitted  genuine  signatures  of  the  same  person  on  papers 
already  in  the  case.^ 

2.  :  Competency:  Secondary:  Objection  to.    \niereapartytosn 

action  testifies  on  the  trial  as  a  witness  that  he  lost  a  certain  written  instru- 
ment, (giving  the  time  when  he  lost  it,)  and  that  he  has  never  seen  or  heard 
of  it  since,  and  afterwards  it  is  proposed  by  him  to  prove  by  another  and 
competent  witness  that  the  signature  to  said  written  instrument  was  gen- 
uine»  and  also  to  prove  by  such  witness  the  contents  of  such  written  in- 
strument, and  the  opposite  party  objects  to  the  introduction  of  the  evi- 
dence on  the  ground  of  incompetency,  Tield,  that  the  objection  goes  to 

^See  Macomber  v.  Scott.  10  Kan.  254. 

The  jury  may  compare  the  writing  in  issue  with  documents  relevant  to  the 
cause.  State  v.  Miller.  ( Wis.Vd  N.  W.  Rep.  31;  Staab  v.  Jaramillo,  (N.  M.)  1  Pac 
Hep.  170;  Houghton  First  Nat.  Bank  v.  Robert,  (Mich.)  8  N.  W.  Rep.  199.  In 
Minnesota,  other  instruments  admitted  to  be  genuine,  but  not  otherwise  relevant, 
may  be  received  in  evidence,  for  the  purpose  of  comparison  of  hands,  Morrison 
V.  f  orter.  29  N.  W.  Rep.  54;  so.  too.  in  Iowa,  Wilson  v.  Irish,  17  N.  W.  Rep.  511; 
and  in  Kansas,  Ort  v.  Fowler,  81  Kan.  478.  S  Pac.  Rep.  680;  but  not  in  New  Mex- 
ico, Staab  V.  Jaramillo,  1  Pao.  Rep.  170;  nor  in  Micnigan,  Houghton  First  Nat. 
Bank  v.  Robert,  8  N.  W.  Rep.  199.  See,  also.  Worth  v.  McConnell,  (Mich.)  4  N. 
W.  Rep.  198;  Sheldon  v.  Warner,  (Mich.)  8  N.  W.  Rep.  529. 

A  writing,  the  genuineness  of  which  is  shown  only  by  comparison  with  an- 
other, cannot  be  made  the  basis  for  the  comparison  of  the  writing  in  ^ispate. 
Winch  V.  Norman,  (Iowa.)  21  N.  W.  Rep.  511.  A  witness  who  has  shown  nim- 
self  acquainted  with  the  handwriting  of  the  defendant  may  refer  to  other  papers 
in  his  possession,  which  he  knows  are  in  the  defendant's  handwriting,  in  order 
to  refresh  his  memory.  Thomas  v.  State.  (Ind.)  2  N.  E.  Rep.  806..  See,  also, 
Chester  Co.  Nat.  Bank  v.  Armstrong,  (Md.)  6  Atl.  Rep.  584.  The  evidence  of  ex- 
perts is  admissible,  Morrison  v.  Porter,  (Minn.)  29  N.  W.  Rep.  54;  Ort  y.  Fowler,  SI 
Kan.  478,  2  Pac.  Rep.  580;  but  not  where  the  testimony  is  given  from  a  oompari* 
ton  of  genuine  writings  with  a  press  copy  of  the  writing,  the  genuineness  of 
which  is  disputed,  Spottiswood  v.  Weir,  (Cal.)  6  Pac  Rep.  881.  One  who  has 
been  engaged  in  a  business  which  necessitates  the  frequent  comparison  of  liand- 
writings,  and  who  shows  that  he  has  in  fact  been  In  the  habit  of  making  such 
comparisons,  is  qualified  to  testify  as  an  expert.  Ort  y.  Fowler,  81  Kan.  478,  3 
Pac.  Rep.  580. 


ABBOTT  v.  OOLEMAK.  181 

the  competency  of  the  evidence  iUelf ,  and  not  to  the  competency  of  the 
witness,  or  to  the  competency  of  the  preliminaty  proof*  and  that  such 
evidence  should  be  received. 

Error  from  Linn  district  court. 
The  case  is  stated  in  the  opinion. 
Biddle  d  Blue,  for  plaintiff  in  error. 
Theo.  Botkin,  for  defendant  in  error. 

YaIiBntinb,  J.  This  was  an  action  on  a  promissory  note,  brought 
by  E.  F.  Coleman  against  Robert  Abbott.  The  defendant^  who  is  now 
plaintiff  in  error,  pleaded  payment ;  and  whether  the  note  had  actu* 
ally  been  paid  or  not,  was  the  only  question  in  issue  in  the  court 
below.  The  case  was  tried  before  the  court  and  a  jury,  and  on  the 
trial  it  was  shown  that  said  note  was  executed  December  14,  1870, 

by  said  Bobert  Abbott  and  Alexander  Abbott  to  one  David  A. 
*261     Mowery,  ^to  be  due  in  one  year,  and  was  assigned  by  Mowery, 

on  December  80,  1870,  to  the  plaintiff,  E.  P.  Coleman.  In 
1874,  Bobert  and  Alexander  Abbott  were  partners  in  business.  About 
March  20,  1874,  Alexander  Abbott  handed  to  Bobert  a  receipt  dated 
March  14,  1874,  signed  '*E.  P.  Colbuan,"  and  showing  payment  of 
said  note.  The  body  of  the  receipt  was  in  the  handwriting  of  Alex- 
ander Abbott;  but  in  whose  handwriting  the  signature  was,  was  not 
shown,  for  reasons  hereafter  to  be  stated.  About  December  6, 1874, 
Alexander  died,  and  Bobert  retained  possession  of  all  the  partner- 
ship  papers.  Among  the  papers  he  found  said  receipt.  On  June  0, 
1876,  this  action  was  commenced;  and  about  June  20,  1876,  Bobert 
took  said  receipt  to  Thomas  L.  Darlow,  and  showed  it  to  him.  Dar- 
low  was  a  lawyer,  and  Bobert  took  the  receipt  to  him  for  the  purpose 
of  consulting  him  in  the  case.  Darlow  exainined  the  receipt  and  the 
signature  thereto,  and  then  returned  the  receipt  to  Bobert.  Darlow 
has  never  seen  the  receipt  since.  Bobert  then  placed  the  receipt  in 
his  pocket-book,  and  afterwards,  on  the  fourth  of  July,  1876,  lost  both 
the  pocket-book  and  the  receipt,  and  has  never  seen  or  heard  of  them 
since.  On  September  9,  1876,  depositions  of  E.  P.  Coleman  were 
filed  in  the  case,  containing  two  of  the  genuine  signatures  of  Coleman 
written  therein.  Both  Bobert  and  Darlow  examined  these  signatures. 
The  trial  of  this  case  was  had  August  4,  1877.  Both  Bobert  and 
Darlow  testified  as  witnesses  on  the  trial.  All  the  foregoing  facts 
were  shown.  It  was  also  shown  that  Darlow  had  practiced  law  for 
about  eight  years;  that  he  had  had  occasion  in  his  practice  to  exam- 
ine and  compare  signatures,  and  that  he  had  been  in  the  habit  of  ex- 
amining and  comparing  them.  Both  Darlow  and  Bobert  again  ex- 
amined said  signatures  of  E.  P.  Coleman  on  said  depositions  admit- 
ted to  be  Coleman's  genuine  signatures.  The  defendant  then  offered 
to  prove,  both  by  Bobert  and  by  Darlow,  the  contents  of  said  receipt, 
and  that  the  signature  thereto  was  in  the  handwriting  of  E.  P.  Cole- 
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man ;  bat  the  oourt  refused  to  permit  him  to  do  so.    Among 

*262    other  qaestions,  the  defendant  propounded  the  fol*lowing  to 

Darlow,  to-wit : 

'* You  may  state,  if  you  are  able»  from  your  examination  of  the  signature 
of  •  E.  P.  Coleman '  to  those  depositions,  and  from  your  recollection  of  the 
signature  to  tliat  instrument  [the  receipt]  which  you  examined  at  Mr.  Ab- 
bott's request,  whose  signature  was  written  to  the  said  instrument." 

The  record  shows  that  this  question  was  "objected  to  by  plaintiff, 
because  the  answer  would  be  incompetent  evidence/'  and  the  oourt 
below  sustained  the  objection.  In  all  the  other  cases,  except  one, 
the  objections  were  made  because,  as  it  was  claimed,  the  evidence 
was  ''incompetent,"  and  in  that  one  the  objection  was  made  because, 
as  it  was  claimed,  the  evidence  was  ''incompetent,  immaterial,  and 
irrelevant.  '*  The  evidence  in  the  case  shows  that  the  plaintiff's  at- 
torney, Theo.  Botkin,  once  had  a  copy  of  said  receipt,  and  that  once 
in  June,  1876,  after  Darlow  had  seen  said  receipt  :^nd  returned  it  to 
Abbott,  and  before  Abbott  lost  it,  Botkin  served  a  notice  on  Darlow, 
the  defendant's  attorney,  "for  an  inspection  and  copy  of  papers  con* 
nected  with  the  suit,"  and  that  Darlow  never  afterwards  saw  the  re- 
ceipt, and  therefore  did  not  furnish  it  to  Botkin.  The  plaintiff,  de- 
fendant in  error,  says  in  his  brief  in  this  court  that  the  testimony  of 
Darlow  concerning  the  signature  to  said  receipt  "was  objected  to  as 
incompetent  and  immaterial,  and  for  the  further  reason  that  Darlow 
bad  not  shown  himself  competent  to  testify  concerning  Coleman's 
handwriting."  Now,  the  record  does  not  show  that  any  objection 
was  made  because  "Darlow  had  not  shown  himself  competent  to  tes- 
tify concerning  Coleman's  handwriting."  So  far  as  the  record  shows, 
there  was  not  a  doubt  concerning  the  qualifications  and  competency 
of  Darlow  as  a  witness.  The  doubt,  or  rather  claim  of  incompetency, 
went  to  the  evidence,  and  not  to  the  witness.  The  plaintiff  objected 
to  the  evidence  because  he  believed  that  thle  evidence  was  incompe- 
tent, not  because  he  believed  that  the  witness  was  incompetent. 
There  was  not  an  objection  made  or  question  asked  that  seemed  to 
indicate  that  the  plaintiff  had  even  the  slightest  doubt  as  to 
*258  the  competency  of  the  witness,  and  we  think  *he  was  compe- 
tent as  an  expert.  The  plaintiff  really  objected  to  the  evi- 
dence, because  he  believed  that  the  genuineness  of  the  signature  to  a 
lost  instrument  could  not  be  proved  in  any  case  by  any  witness  com- 
paring his  recollection  of  the  signature  on  the  lost  instrument  with 
admitted  genuine  signatures  of  the  same  person  already  in  the  case. 
Nor  does  there  seem  to  have  been  any  doubt  concerning  the  loss  of 
the  receipt,  and  that  it  was  lost  without  the  fault  of  the  defendant. 
No  objection  was  made  or  question  asked  which  would  seem  to  indi- 
cate that  the  plaintiff  had  the  slightest  suspicion  that  the  receipt 
might  still  be  in  existence,  or  within  the  reach  of  the  defendant,  or 
that  the  defendant  intentionally  lost  it  for  the  purpose  of  preventing 
an  inspection  of  it  by  others.     The  defendant  did  not  merely  nuslay 
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the  receipt.  He  did  not  merely  place  it  somewhere,  and  then  forget 
where  he  placed  it;  nor  did  he  hand  it  to  some  other  person  wdo 
may  still  perhaps  have  it  in  his  custody;  bnt  he  lost  it.  He  testified 
positively,  absolutely,  and  affirmatively  that  he  lost  it.  He  knew  he 
lost  it,  and  knew  when  he  lost  it.  He  also  at  the  same  time  lost  his 
pocket-book  containing  it.  The  defendant  had  no  other  evidence  to 
prove  the  genuineness  of  the  signature  to  said  receipt,  and  no  other 
evidence  to  prove  payment  of  the  note,  and  therefore  the  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant for  the  amount  of  the  note. 

We  think  that  the  court  below  erred  in  excluding  Darlow's  testimony. 
Of  course,  it  was  weak ;  bnt  it  was  the  best  that  the  defendant  could 
procure,  and  should  have  been  admitted  for  what  it  was  worth.  We 
have  heretofore  had  occasion  to  examine  the  question  relating  to  the 
comparison  of  handwritings,  and  we  uphold  thr  doctrine  that  com- 
parisons of  handwritings  may  be  made  both  by  experts  and  by  the 
jury.  Macomber  v.  Scott,  10  Kan.  *335 ;  Joseph  v.  National  Bank, 
17  Kan.  256.  This  case  goes  a  little  further,  and  holds  that  an  expert 
may  compare  a  signature  which  he  has  previously  seen,  but 
*254  which  is  now  lost,  with  one  which  is  admitted  to  be  ^genuine, 
and  which  is  among  the  papers  of  the  case.  We  have  also 
had  occasion  to  examine  the  question  relating  to  the  proof  of  the 
contents  of  lost  instruments,  and  we  have  decided  nothing  inconsistent 
with  what  we  now  decide.  The  only  cases  which  might  possibly  be 
thought  to  be  inconsistent  are  the  cases  of  Johnson  v.  Mathews,,  5  Kan. 
*118,  and  Shepard  v.  Pratt,  16  Kan.  209.  But  in  these  cases  the 
question  was  squarely  raised  that  the  instrument  was  not  lost.  In 
this  case  the  question  was  not  squarely  raised.  In  the  first  of  said 
cases  the  instrument  was  not  lost,  but  only  "mislaid,"  and  with  any 
proper  search  might  have  been  found.  In  the  second  of  said  cases  the 
witness  did  not  know  that  the  instrument  was  lost,  but  only  supposed 
that  it  was,  and  did  not  make  such  a  search  as  would  convert  his  sup- 
position or  belief  into  knowledge.  At  least,  he  did  not  show  by  any 
statement  of  facts  that  he  made  any  such  search.  In  the  present  case, 
the  witness  knew  ihB,t  the  instrument  was  lost.  He  knew  the  exact 
day  on  which  it  was  lost ;  and  nothing  was  said  or  done  by  the  opposing 
party  to  indicate  that  he  or  his  counsel  entertained  a  doubt  concerning 
its  loss.  If  anything  had  been  said  or  done  by  the  opposing  party  to 
indicate  a  doubt  as  to  whether  the  instrument  was  in  fact  lost  or  not, 
then  it  would  have  been  proper  for  the  court  below  to  require  strict 
proof  of  its  loss,  by  a  detailed  statement  of  the  facts  relating  to  the 
loss.     Under  the  circumstances,  we  think  the  loss  was  amply  proved. 

We  have  also  had  occasion  to  examine  the  question  as  to  the  ex- 
tent of  an  objection  to  evidence  for  incompetency.  Kansas  Pac.  By. 
Co.  V.  Gutter,  19  Ran.  83,  87,  and  cases  there  cited.  Generally,  it 
does  not  extend  to  the  competency  of  the  witness;  nor  does  it  gener- 
ally include  the  objection  that  sufficient .  preliminary  proof  has  not 
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yet  been  introdaced.  Generally,  an  objection  for  incompetency  sim- 
ply means  that  the  evidence  itself  is  incompetent  in  the  Gaae,  al- 
though it  might  come  from  a  competent  witness,  and  altbongh  saffi- 
cient  preliminary  proof  might  first  be  introdaced.  All  the 
*255  autbor*ities  agree  that  an  objection  to  evidence  should  be 
specific.  General  objections  are  generally  not  sufficient.  No 
general  objection  conld  be  framed  to  cover  all  possible  objections. 

It  is  always  the  intention  of  this  court  to  decide  the  exact  ques- 
tions decided  by  the  court  below.  Sometimes  it  is  very  difficult  to 
ascertain  from  the  imperfect  records  which  are  brought  to  this  court 
just  what  the  court  below  did  decide ;  but  we  always  endeavor  to  as- 
certain just  the  questions  which  the  court  below  decided,  and  then  to 
decide  the  same  questions.  We  have  no  doubt  that  the  court  below 
decided  in  this  case  that,  admitting  that  Darlow  was  a  competent 
witness  to  testify  upon  the  subject,  and  admitting  that  said  receipt 
was  lost,  still  that  it  was  not  competent  for  the  defendant  to  prove 
the  genuineness  of  Coleman's  signature  on  said  receipt  by  Darlow 
comparing  his  recollection  of  such  signature  with  the  admitted  gen- 
uine signatures  of  Coleman  on  said  depositions,  and  therefore  that  it 
was  incompetent  to  prove  the  contents  of  said  receipt.  \/e  think 
said  evidence  was  competent,  and  therefore  the  judgment  of  the 
court  below  will  be  reversed,  and  cause  remanded  for  a  new  trial, 

(All  the  justices  concurring.) 


*2S6    *B.  H.  Dattok  and  others  v.  G.  W.  Donabt,  Adm'r,  etc. 

« 

January  Term,  1879. 

1.  Homestead;  Title  of  Widow  and  Children  Therein:  Oooupancy: 
Abandonment.  Where  a  roan  owning  and  occupying  a  certain  piece  of 
land  as  his  homestead  dies  intestate,  owing  many  debts  and  leaving  no 
personal  property  with  which  to  pay  them,  and  no  r^  estate  except  said 
land,  and  also  leaves  a  widow  and  several  children,  some  of  whom  are 
occupying  said  land  at  the  time  of  the  intestate's  death,  held,  that  the 
title  to  said  land  descends  to  his  widow  and  children,  (adi^ts  as  well  as 
minors,  and  to  those  who  do  not  reside  upon  the  land  as  well  as  to  those 
who  do,)  just  the  same  as  it  would  descend  if  the  property  were  not  oc- 
cupied as  a  homestead,  except  that  it  descends  to  them  subject  to  a  cer- 
tain homestead  interest  vested  in  the  widow  and  such  of  the  children  as 
occupy  the  homestead  at  the  time  of  the  Intestate's  death.  And  further 
held,  that  so  long  as  said  widow  and  children  continue  to  occupy  the 
homestead,  and  tlie  widow  does  not  marry  again,  and  one  or  more  of  the 
children  remain  minors,  they  may  hold  the  property  as  their  homestead, 
as  though  it  were  their  absolute  property,  free  from  all  debts,  (except  in- 
cumbrances given  by  husband  and  wife,  and  taxes,  and  debts  for  pur- 
chase money  and  improvements,)  and  free  from  division  or  distribution; 
but  if  they  all  abandon  the  property  as  a  homestead,  without  auydiange 
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of  title,  it  then  becomes  subject  to  debts,  the  intestate's  as  well  as  their 
own,  and  to  division,  the  same  as  though  it  had  never  been  a  homestead.^ 

2.  Nature  of  Bight:  Sale  before  Abandonment:  When  Liable  for 
Intestate's  Debts.  The  homestead  exemption  right  vested  in  the  widow 
and  children  of  an  intestate  is  Just  like  any  other  homestead  exemption 
right,  except  that  it  is  held  by  the  occupants,  prior  to  the  widow's  re- 
marriage, and  prior  to  all  the  children's  reaching  their  majority,  free 
from  division  or  partition,  as  well  as  free  from  debts,  and  when  it  is 
abandoned  as  a  homestead,  if  nut  previously  sold,  it  becomes  liable  for 
the  intestate's  debts,  as  well  as  for  the  occupants'  own  debts.  And/ar- 
tJier  Tieldt  that  if  the  property,  or  any  interest  therein,  is  sold  and  con- 
veyed while  the  property  is  still  occupied  as  a  honiestead  by  the  widow 
and  any  one  or  more  of  the  minor  children*  the  title  to  such  property  or 
interest  passes  to  the  purchaser  free  from  all  debts,  except  prior  incum- 
brances given  by  the  intestate  and  wife,  or  grantor  and  wife  or  husband, 
and  taxes,  and  debts  for  purchase  money  and  improvements,  although 
the  property  may  afterwards  be  abandoned  as  a  homestead  by  the  widow 
and  children. 

Error  from  Greenwood  district  court. 

At  the  May  term,  1878,  the  district  court  affirmed  an  order 
♦267  made  by  the  probate  court  of  Greenwood  county,  Octo*ber 
25,  1877,  that  G:  W.  Donart,  administrator  of  the  estate  of 
James  M.  Gbnrch,  deceased,  should  sell  certain  land  belonging  to  the 
above  estate,  to-wit,  the  B.  ^of  the  S.  W.  ^  of  seotion  11,  and  the  N. 
^  of  the  N.  W.  ^  of  section  14,  in  township  28  S.  of  range  12  E*,  in 
said  county,  in  order  to  pay  certain  debts  against  the  estate  afore- 
said. Upon  the  trial  of  the  foregoing  appeal  from  the  probate  court, 
the  judge  of  the  district  court  made  findings  of  fact,  as  follows : 

(1)  That  some  time  prior  to  July  21, 1873,  J.  M.  Church  died  intestate,  leav- 
ing no  personal  estate.  (2)  At  the  date  of  his  death,  he»  together  with  his 
family,  consisting  of  his  wife,  Justina  Church,  and  his  minor  children,  Jacob 
Church,  Charles  Church,  Thomas  Church,  Amos  Church,  and  Mary  Crow,  were 
occupying  as  a  residence  the  land  mentioned  in  the  administrator's  petition 
filed  in  this  proceeding;  and  safd  Justina  .Church,  together  with  her  minor 
children,  continued  tooecupy  the  same  as  a  residence  for  ten  or  twelve  months 
continuously,  after  which  they  resided  elsewhere  for  an  indefinite  time,  and 
then  returned  to  said  premises,  and  there  resided  until  some  time  in  the  year 
1877,  when  she,  together  with  her  minor  children,  removed  to  Humboldt  for 
the  purpose  of  residing  in  a  house  in  that  city  which  had  been  conveyed  to 
Justina  Church  by  Dayton  and  Barber,  in  consideration  for  a  deed  for  five- 
twelfths  interest  in  said  premises  by  said  Mrs.  Church  to  said  Dayton  and 
Barber,  while  still  in  possession  of  the  same.  (3)  On  the  twenty-first  of  July, 
1873,  said  Mrs.  Church  was  appointed  administratrix  of  the  estate  of  her  de- 
ceased husband,  and  was  removed  from  her  said  ofiice  on  the  twenty-filth  of 
November,  1875.  (4)  6.  W.  Donart  was  duly  appointed  and  qualified  as  the 
successor  of  said  justina  Church,  on  the  twenty-fifth  of  November,  1875. 

1  See  full  notes  of  cases  on  the  subject  of  homestead  exemption  to  Randal  v. 
Elder,  12  Kan.  201;  Helm  v.  Helm.  11  Ean.  25;  Gilworth  v.  Cody,  31  Kan.  «703. 
Probate  court  may  order  the  sale  of  the  homestead,  when,  see  Fudge  v.  Fudge, 
28  Ean.  *416.  When  homestead  liable  for  debts  of  deceased,  Stratton  v.  McCaud- 
liss,  82  Kan.  512.  4  Pac.  Rep.  1019.  See.  also.  Gatton  v.  Talley,  post,  «681,  as  to 
sale  of  homestead,  in  case  of  occupancy  by  widow  or  children. 
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Said  administrator  filed  his  inventory  in  the  office  of  the  probate  court,  which 
showed  no  property,  either  real  or  personal,  except  the  lands  above  mentioned. 
(5)  On  the  twenty-fifth  of  October,  1877,  upon  petition  therefor  filed,  the  pro- 
bate court,  due  notice  thereof  having  been  given,  made  the  order  now  ap- 
pealed from .  (6)  At  the  time  of  malting  said  order,  the  following  claims 
"^258  had  been  duly  exhibited  and  allowed  against  the  estate  of  *^aid  Chuicb, 
deceased,  and  at  the  times  and  in  favor  of  the  parties  hereinafter  named, 
to-wit:  December  20,  1875,  P.  S.  Smith,  class  5,  amount,  $92.00;  December 
20,  1875,  Hull  &  Mooney,  class  5,  amount,  $20.56;  December  20, 1875,  Hull 
&  Mooney,  (note,)  class  5.  amount,  $397.00;  December  20,  1875,  J.  B.  Olog- 
ston,  cliiss  5,  amount,  $60.79;  December  20,  1875,  Jackson  &  Hickox,  (note,) 
class  5,  amount,  $303.33;  December  21,  1875,  B.  J.  Pugh,  class  5,  amount, 
$36.00, — whicli  were  all  the  claims  that  were  allowed  at  anytime  by  said  pro- 
bate court.  (7)  Said  claim  of  Jackson  &  Hickox  was  upon  a  note,  the  con- 
sideration whereof  was  for  money  borrowed  to  be  used,  and  used  in  fact,  to 
purchase  said  premises  from  the  government.  (8^  There  was  no  personal 
property  in  the  hands  of  said  administrator  with  wnich  to  pay  said  indebted- 
ness. (9^  Amos,  Thomas,  and  Charles  Church  are  still  minors.  The  other 
children  nave  attained  their  majority.  (10)  That  ever  since  said  Justina 
Church  removed  from  said  premises,  the  same  have,  been,  and  were  at  the 
time  of  filing  the  petition  and  making  the  order  appealed  from,  in  the  posses- 
sion of  a  tenant,  who  held  the  same  for  said  minor  children  and  certain  grant- 
ees of  adult  heirs  of  decedent. 

And  thereupon  the  oourt,  as  its  conclusion  of  law  from  the  foregoing 
facts,  found  "that  the  administrator  is  entitled  to  an  order  for  the  sale 
of  the  real  estate  mentioned  in  bis  petition,  as  is  therein  prayed  for;" 
to  which  conclusion  of  law  the  appellants,  and  each  of  them,  did  then 
and  there  severally  except.  Afterwards  the  court,  upon  the  above 
findings  of  fact  and  conclusion  of  law,  rendered  judgment  for  costs  in 
favor  of  said  administrator,  and  against  the  appellants  from  the  above 
order  of  the  probate  court ;  and  the  court  f  urtlier  adjudged  and  ordered 
that  G.  W.  Donart,  administrator  as  aforesaid,  proceed  to  sell,  accord- 
ing to  law,  the  above-described  real  estate  belonging  to  the  estate  of 
James  M.  Church,  deceased,  and  that  be  apply  the  proceeds  of  such 
sale  to  the  payment  of  the  foregoing  debts  against  said  estate,  and 
the  costs  of  the  administration  thereof.     A  new  trial  being  denied, 

the  parties  interested  in  the  land,  to-wit,  B.  H.  Dayton,  E.  A. 
*259    Barber,  *J.  B.  Gates,  L.  W.  Eeplinger,  and  the  widow  and 

children  of  said  decedent,  bring  the  case  here  for  review. 

Gates  dt  Keplinger,  for  plaintiffs  in  error. 

At  the  outset  we  caU  attention  to  the  broad  distinction  which  exists  be- 
tween the  exemption  law  and  the  right  secured  by  the  law  of  descents  and 
distributions.  The  homestead  exemption  law  is  a  mere  exemption,  and  does 
not  create  an  estate  or  an  interest  in  land.  Finley  v.  McConnell,  60  III.  259. 
The  same  may  be  said  of  the  right  of  the  widow  and  children  to  the  home- 
stead, under  the  laws  of  many  of  the  states.  Not  so  with  us.  Our  law  evi- 
dently contemplates  that  at  some  time  the  heirs  acquire  an  estate  in  the  home- 
stead; that  it  becomes  their  *' absolute  property,"  wholly  exempt  from  the 
debts  of  the  deceased.  Exemption  under  the  homestead  law  is  a  right  based 
and  dependent  upon  occupancy.  The  exemption  of  the  law  of  descents  and 
distributions  is  based  upon  and  derived  from  title.  In  the  hands  of  the  heirs 
the  homestead  is  exempt,  because  it  is  their  absolute  property.    It  may  be 
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claimed  that  the  estate  which  the  heirs  take  is  liable  to  be  divested  by  re- 
moval from  the  premises.  No  word  can  be  found  which  more  completely 
negatives  snch  an  idea  than  the  word  *' absolute,"  used  by  the  legislature 
when  it  provided  that  the  land  should  become  tiie  absolute  property  of  the 
heirs.  Not  only  so,  but  the  law  provides  that  the  property  shall  be  wholly 
exempt  from  payment  of  the  ancestor's  debts.  We  further  find  that  the  law 
makes  provision  for  partition  of  the  premises  among  the  heirs.  The  law  con- 
templates that  some  time  the  homestead  becomes  forever  free  from  the  debts 
of  the  deceased;  that  some  time  it  becomes  the  property  of  the  heirs  to  do  as 
they  please  therewith,  without  thereby  subjecting  it  to  the  payment  of  some 
other  person's  debts.  When  does  this  time  arrive?  A  determination  of  this 
question  involves  a  construction  of  the  clause  "continued  to  be  so  occupied,*' 

in  the  act  relating  to  descents  and  distributions.  Either  this  land 
*260      was  continued  to  be  occupied  by  the  ^family  of  the  deceased  after  his 

death,  or  it  was  not.  If  it  was,  then  the  estate  contemplated  by  the 
statute  vested.  Were  these  lands  continued  to  be  occupied  by  the  debtor's 
family  after  his  death?  This  question  could  have  been  answered  in  the 
affirmative  just  as  truly  at  the  end  of  the  first  year  as  at  the  end  of  the  twen- 
tieth, or  on  the  day  prior  to,  or  upon  the  day  after,  the  youngest  child  attained 
its  majority;  and  Just  as  truly  the  day  before  as  on  the  day  after  partition. 
The  very  first  instant  this  question  could  be  truthfully  answered  in  the 
affirmative,  that  instant  the  land  became  the  ''absolute  property"  of  the 
heirs,  and  "wholly  exempt"  from  the  ancestor's  debts.  If  the  land  was  oc- 
cupied at  all,  after  the  death  of  Church,  by  the  family,  in  good  faith  and  with 
no  present  intention  of  removing,  snch  occupancy,  however  brief,  was  suffi- 
cient to  satisfy  the  law,  and  make  it  the  absolute  property  of  the  heirs. 
Twenty  years'  occupancy  has  no  greater  potency  in  this  respect,  under  the 
law,  than  one  year.  The  fact  that  all  the  children  have  attained  their  major- 
ity, while  it  gives  them  a  right  to  partition,  does  not  give  them  any  greater 
estate.  It  merely  gives  them  a  right  to  make  partition  of  such  estate  as  they 
already  have.  Neither  can  it  be  maintained  that  partition  can  have  any  ef- 
fect to  relieve  the  property  from  a  liability  for  Church's  debts.  Partition  is 
a  process,  not  tor  increasing  one's  interest  in  lands,  but  rather  for  the  divis- 
ion of  such  estate  as  he  already  has.  If  continued  occupancy  were  necessary 
to  keep  this  property  from  the  creditors  of  the  estate  prior  to  partition,  it  is 
no  less  necessary  after  partition.  To  say  that  either  a  right  to  paiiition  or 
the  fact  of  partition  is  necessary  to  free  this  land  from  the  possibility  of  being 
sold  by  the  administrator,  is  to  interpolate  into  the  statute  provisions  which 
it  does  not  contain.  Either  the  briefest  continuance  of  the  occupancy  would 
be  sufficient  to  render  the  homestead  forever  exempt,  or  no  occupancy,  how- 
ever long  continued,  could  have  such  an  effect.  Continued  occupancy,  and 
continu^  occupancy  alone,  is  the  test.    The  only  question  is  as  to  tbt 

proper  construction  of  the  clause.  To  say  that  the  briefest  continu- 
*261      ance  sat*isfles  the  law,  does  no  violence  to  the  statute.    To  say  that 

it  does  not,  is  to  say  that  no  amount  of  occupancy  satisfies  the  law, 
and  degrade  the  estate  secured  to  the  family  by  the  law  to  a  mere  exemption 
dependent  upon  continuous  occupancy,  and  to  render  meaningless  the  strong 
language  of  the  statute  providing  that  it  shall  at  some  time  become  the  "ab- 
solute property  of  the  heirs,  whoUy  exempt  from  the  ancestor's  debts." 

Whatever  the  estate  intended  by  the  phrase  "absolute  property"  may  have 
been,  such  estate  vested  the  very  first  instant  the  land  came  within  the  exemp- 
tion clause  found  in  the  statute  of  descents  and  distributions.  The  exemption 
clause  and  the  absolute  property  clause  are  inseparable.  They  are  the  two- 
fold results  of  a  common  cause,  and  the  rights  secured  by  each  come  into  ex- 
istence at  the  same  instant.  The  same  facts  which  are  sufficient  to  bring  the 
land  within  the  exemption,  are  sufficient  to  make  it  the  absolute  property  of 
the  heirs,  and  when  it  becomes  the  absolute  property  of  the  heirs,  and  wholly 
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exempt  from  the  ancestor's  debts,  the  heirs  do  as  they  please  with  it,  withoat 
rendering  it  subjeet  to  those  debts. 

Granting  all  that  defendant  claims  as  to  the  necessity  for  continned  residence, 
the  homestead  was  never  abandoned.  The  record  shows  that  at  one  time  the 
land  was  the  homestead  and  residence  of  the  family;  that  the  court  was  re- 
quested by  both  parties  to  make  special  findings  of  the  facts,  and  did  so.  The 
court  nowhere  finds  an  abandonment,  or  facts  equivalent  thereto.  The  find- 
ings of  the  court  show  the  land  to  have  been  occupied  by  the  tonant  of  the 
mi  nor  heirs  at  the  date  of  the  order  appealed  from  •  The  fiunily  consists  almost 
exclusively  of  minor  children.  The  law  gives  them  an  *^absoluto  property" 
in  the  land.  They  cannot  by  contract  be  divested  of  their  rights  in  that  land, 
for  they  are  incapable  of  contracting;  nor  can  they  be  by  abandonment. 
Abandonment  consists  of  act  and  intent.  Infants  are  incapable  in  law  either 
of  performing  the  act  or  of  entertaining  the  intent;  nor  can  they  be 
^62  prejudiced  by  the  *acts  or  intent  of  those  having  them  in  charge.  The 
autliorities  upon  this  point  are  conclusive.  Booth  v.  Goodwin,  29 
Ark.  633;  Walters  v.  People,  21  111.  179;  Harkins  v.  Arnold,  46  Ga.  656.  Id 
law,  therefore,  the  infant  heirs  of  Church  .have  never  abandoned  the  home- 
stead. They  are  to  this  day  in  the  possession  and  occupancy  of  this  land,  and 
are  now  insisting  upon  their  rights  under  the  law. 

It  will  be  observed  it  is  the  homestead,  and  not  a  part  thereof,  or  any  in- 
terest therein,  which  is  exempt.  If  any  member  of  the  debtor's  family  still 
continues  to  occupy  the  homestead,  the  homestead  in  its  entirety  is  wboliy  ex- 
empt. Therefore,  the  infants  having  never  abandoned  the  homestead,  a  sale 
of  the  intei*est  of  the  adult  heirs  made  for  the  payment  of  the  ancestor's  debts 
would  be  as  completely  in  violation  of  law  as  would  be  an  order  for  the  sale 
of  the  entire  homestead.  Church  borrowed  money  for  the  purpose  of  purchjis- 
ing  the  land  in  question,  used  it  ^or  that  purpose,  and  gave  his  note  therefor. 
Was  this  not  an  ''obligation  for  the  purchase,"  within  the  act  relating  to  de- 
scents and  distributions?  No  authority  goes  to  the  extent  of  holding  that  it 
was.  It  may  have  been  borrowed  for  that  purpose;  but  there  is  nothing  in 
the  record  to  show  that  it  was  loaned  for  that  purpose,  or  that  the  payees  of 
the  note  had  any  knowledge  as  to  what  Church  Intended  to  do  with  the  money. 
To  hold  this  note  as  an  "obligation  for  the  purchase  of  the  premises"  would 
be  to  take  a  step  far  in  advance  of  the  advanced  ground  of  Nichols  v.  Over- 
acker,  16  Kan.  59.  In  that  case  the  *'  money  was  loaned  for  a  particular  pur- 
pose, known  to  both  parties."  See  Thomp.  Homest.  &  £x.  341.  Granting 
that  this  was  a  purchase-money  obligation,  it  should  have  been  proved  as  such 
in  the  probate  court;  but  the  records  of  that  court  show  that  it  was  proved  as 
an  ordinary  claim.  We  further  urge  that  even  if  it  were  a  purchi^money 
obligation,  the  probate  court  had  no  authority  to  sell  this  land.  The  probate 
court  has  no  authority  to  sell  land,  except  such  as  may  be  liable  to  pay 
^263  debts  generally.  This  *land  could  only  be  sold  by  proper  proceedings 
in  the  district  court.  Carr  v.  Caldwell,  10  Cal.  385.  Conceding  that 
the  note  to  Hickox  was  an  obligation  for  the  purchase  of  the  land,  the  grant- 
ees of  the  adult  heirs  of  Church  acquired  rights  prior  to  the  order  of  sale,  and 
to  the  extent  of  their  interest  the  order  of  sale  is  erroneous.  It  may  be  urged 
that  the  deeds  offered  in  evidence  are  nullities,  on  the  ground  that  the  adult 
heirs  have  no  riffht  to  execute  conveyances  of  their  respective  portions  until 
partition.  What  are  the  facto?  While  the  widow  and  children  were  in  the 
occupancy  of  the  property,  the  creditors  were  about  to  proceed  to  sell  the  home- 
stead for  the  payment  of  their  daims.  The  widow  executed  a  conveyance  of 
a  part  of  her  interest  to  her  attorneys,  in  order  to  secure  the  rights  of  herself 
and  children  to  the  remainder.  Upon  what  principle  is  tlds  deed  to  be  held 
void?  There  is  a  broad  distinction  between  the  rights  of  the  parties  in  the 
exemption  act  and  in  the  act  concerning  descents  and  distributions.  In  the 
exemption  law,  the  husband  or  wife  owns  the  land.    Any  attempted  convey- 
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anoe  without  the  assent  of  the  other  is  a  nullity,  simply  because  such  convey- 
ance is  expressly  prohibited  by  the  constitution.  What,  if  any,  statutory  or 
constitutional  provisions'  stand  in  the  way  of  an  alienation  by  an  fidult  heir 
of  the  interest  he  may  have  by  virtue  of  the  act  rdating  to  descents  and  dis- 
tributions? We  find  the  act  places  jast  one  limitation,  and  no  more,  upon 
the  owners  of  such  interest,  namely:  They  cannot  compel  pa**tition  until  the 
time  provided  by  law.  A  restriction  upon  alienation  and  a  restriction  against 
partition  areas  distinct  in  their  nature  as  they  can  well  be.  The  general  rule 
is,  statutes  creating  an  exemption  do  not  operate  to  restrain  the  power  of  vol* 
untary  alienation,  unless  it  be  so  expressed.  Mere  exemption  from  forced 
sale  does  not  have  this  effect.    Thomp.  Homest.  &  Ex.  453. 

The  question  as  to  whether  or  not  the  conveyances  to  the  grantees  of  adalt 

heirs  are  valid,  is,  however,  immaterial  upon  any  view  of  this  case. 
^264      The  infant  heirs  have  never  aban'i'doned;  theref(^e  their  interest 

cannot  be  sold.  As  to  the  interest  of  the  adult  heirs,  we  propose 
this  dilemma:  Either  the  adult  heirs  did  have  a  right  to  convey,  or  they  did 
not.  If  they  did,  then,  in  that  event,  theirdeeds  passed  their  interests,  and  there 
is  nothing  left  for  the  administrator  to  sell.  If  they  did  not  have  a  right  to 
sell  their  interests,  neither  has  the  administrator  any  right  to  sell  their  interests. 
Every  argument  against  the  power  of  the  adult  heirs  to  alienate  is  no  less 
an  argument  against  the  power  of  any  one  to  alienate  such  interest.  An  alien- 
ation of  the  interests  of  the  adult  heirs  by  the  probate  court  would  operate 
no  less  disastrously  upon  the  interests  of  the  heirs  than  alienation  by  the  heirs 
themselves.  There  is  no  express*  statutory  prohibition  against  alienation; 
and  therefore  any  spirit  or  purpose  or  legislative  intent,  either  actual  or  imagi- 
nary, which  impels  the  court  to  hold  one  species  of  alienation  void,  would 
also  require  the  other  to  be  held  void  likewise. 

Clogston  db  Martin,  for  defendant  in  error. 

In  framing  section  2,  c.  83,  Gen.  St.,  was  it  the  intention  to  give  the  widow 
and  the  children  the  absolute  ownership  in  and  to  said  homestead,  the  only 
thing  required  to  make  the  same  absolute  to  them  being  for  them  to  continue 
to  reside  thereon  for  one  day,  or  any  definite  time,  after  the  intestate's  death? 
Or  was  it  the  intention  of  said  act  concerning  descents  and  distributions  to 
give  said  widow  and  children  absolute  property  inthe  homestead  immediately 
Sifter  the  death  of  the  owner,  or  only  the  homestead  right,  that  of  possession, 
free  from  the  payment  of  debts  and  from  distribution  until  the  happening 
of  one  of  two  events  named  in  section  5  of  said  act, — ^thatis,  where  the  widow 
again  marries,  or  the  youngest  child  becomes  of  age;  then  to  be  partitioned, 
one-half  to  the  widow  and  one-half  to  the  children;  then  becoming  their  ab- 
solute property  free  from  the  debts  of  the  decciised?    A  homestead  right 

is,  in  all  its  conditions,  dependent  on  occupancy,  without  which  there 
^265      cannot  be  a  homestead.    *Then,  do  the  widow  and  children,  by  the 

statute  of  descents  and  distributions,  have  any  greater  rights  to  the 
homestead  than  the  deceased  had  before  his  death?  It  was  as  free  from  the 
payment  of  his  debts  before  his  death  as  it  could  be  to  his  widow  and  children 
after  his  death,  and  both  depend  on  occupancy.  But  counsel  for  plaintiffs  in 
«rror  say  that  the  time  of  residence  is  not  material,  if  the  family  of  the  deceased 
reside  thereon  any  length  of  time  in  good  faith.  If  this  be  true,  "  continued  to 
be  occupied  by  his  widow  and  children  after  his  death  **  would  have  no  meaning. 
Apply  the  same  construction  to  the  exemption  law,  and  what  would  be  the  ef- 
fect ?  Counsel  again  say :  "  We  repeat,  that  the  law  contemplates  that  some  time 
the  homestead  becomes  forever  free  from  the  debts  of  the  deceased;  that  some 
time  it  becomes  the  property  of  the  heirs,  to  do  as  they  please  therewith, 
without  thereby  subjecting  it  to  payment  of  some  other  person's  debts."  We 
say  the  same  thing.  If  they  continue  to  reside  on  the  homestead  until  the 
happening  of  one  of  the  two  events  mentioned  in  section  5,  then  their  property 
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in  the  homestead  would  be  absolute,  free  from  all  debts  of  the  deceased,  and 
not  till  then. 

Plaintiffs  further  say  that  partition  gives  the  heirs  no  better  title  than  they 
had  before,  or  oouM  have  under  the  law  of  partition.  The  heirs  have  their  in- 
terests determined  by  the  court,  and  their  homestead  interest  ceases,  and  oc- 
cupancy is  no  longer  required.  Ck>unsel  say:  "By  what  principle  of  law  can 
these  heirs'  rights  to  the  land  be  divested?"  We  say,  by  abandonment. 
Counsel  further  say:  ''The  infant  heirs  are  incapable  of  contracting,  and  can- 
not abandon."  Have  the  children  of  said  deceased  any  greater  rights  in 
the  homestead  after  his  death  than  before?  Parents  govern  the  residence  of 
their  minor  children.  This  is  just  as  true  after  the  father's  death  as  hefore. 
Their  abandonment  with  their  mother  is  just  as  complete  as  it  would  be  with 
the  father  and  mother.  The  homestead  is  exempt,  not  to  the  father  or  head 
of  the  family,  but  to  the  family  of  the  owner  who  resides  upon  the 
*2ld6  land.  'I'Can  the  adult  heirs  and  widow,  who  have  abandoned,  taking 
with  them  the  minor  heirs,  and  making  a  home  elsewhere,  claim  that 
the  minor  heirs  are  still  in  possession  of  the  homestead?  They  do  not  claim 
but  that  the  adult  heirs  and  the  widow  have  abandoned  the  land,  and  far- 
ther, the  widow  and  adult  heirs  have  sold  their  interests  in  the  bind  in 
question.  This  of  itself  is  the  best  evidence  that  they  have  abandoned  it. 
Eaton  V.  Ryan,  5  Neb.  47.  We  fail  to  see  the  consistency  of  counsel,  who 
say  the  lands  in  question  are  still  a  homestead,  and  yet  urge  this  court,  as 
they  did  the  district  court,  to  recognize  the  title  of  Dayton,  Barber,  Oates, 
and  Keplinger,  who  are  the  grantees  of  said  widow  and  adult  heirs  of  the 
deceased.  Now,  if  the  widow  and  adult  heirs  can  abandon  and  sell  their 
interest  in  the  land,  we  ask,  cannot  the  minor  heirs  by  their  guardian  sell 
their  interest?  The  home  on  the  homestead  was  broken  up,  the  widow  and 
the  adult  heirs  had  sold  eight-twelfths  of  the  same  to  Dayton,  Barber,  Gates, 
and  Keplinger,  who  are  the  only  real  plaintiffs  in  error  in  this  case.  Counsel 
complain  that  the  district  court  erred  by  refusing  Dayton,  Barber,  and  these 
counsel  for  plaintiffs  in  error  to  show  their  title  to  the  land  in  question,  by 
showing  deeds  from  the  widow  and  adult  heirs  to  them.  We  think  that 
it  has  already  been  decided  (Cooper  v.  Armstrong,  4  Kan.  *30)  that  the  dis- 
trict  court  can  only  try  what  the  probate  court  could  try.  The  probate  court 
had  no  authority  to  go  further  than  to  see  that  the  land  had  been  duly  inven- 
toried by  the  administrator  as  assets  in  his  hands  belonging  to  said  estate. 
There  being  no  personal  property  in  the  hands  of  the  administrator  to  pay  the 
debts  of  said  estate,  can  the  probate  court  go  behind  the  inventory  to  sell  real 
estate  for  the  payment  of  debts?  If  the  probate  court  finds  no  personal  prop- 
erty on  the  inventory  subject  to  the  payments  of  debts*  it  then  orders  the  real 
estate  inventoried  as  assets,  and,  subject  to  the  payment  of  the  debts  of  the  de- 
ceased, to  be  sold.  If  that  is  the  power  of  the  probate  court,  the  dis- 
*267  trict  court  did  not  err  in  refusing  to  permit  plaintiffs  *in  error  to  in- 
troduce as  evidence  their  deeds  from  the  widow  and  adult  heirs,  to 
show  their  interest  in  the  land  in  question. 

As  to  the  Hickox  note,  the  court  below  found,  upon  sufficient  testimony, 
that  it  was  for  the  purchase  money  of  this  land,  which  we  think  sufficient  on 
that  point. 

YALBNTiNBy  J.  In  1873,  while  James  M.  Church  was  owning  and 
occupying  a  certain  piece  of  land  with  his  family,  which  consisted  of 
a  wife  and  five  children,  he  died  intestate,  owing  many  debts,  and 
leaving  no  personal  estate  with  which  to  pay  them,  and  no  real  estate 
except  the  said  land,  which  he  occupied  as  a  homestead.  The  fam- 
ily continued  to  reside  upon  said  land  for  abont  one  year  after 
Ghnrch's  death,  when  they  removed  therefrom,  but  afterwards  re- 
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tamed  thereto,  and  occupied  the  same  until  in  1877,  when  they  again 
removed  therefrom.  While  they  resided  upon  the  land,  two  of  the 
children  executed  deeds  conveying  to  their  mother,  Mrs.  Church,  all 
their  interest  in  the  premises,  and  their  mother  executed  deeds  con- 
veying portions  of  her  interest  to  Gates  &  Eeplinger  and  to  Dayton 
&  Barker.  The  consideration  for  the  conveyance  to  Dayton  &  Barker 
was  another  piece  of  land  conveyed  by  them  to  her,  which  she  then 
contemplated  making,  and  afterwards  did  make,  her  homestead.  On 
October  25,  1877,  the  probate  court,  on  proper  petition  and  due  no« 
tice  given  to  all  the  parties  interested,  made  an  order  that  the  admin- 
istrator of  the  estate  of  said  James  M.  Church,  deceased,  to- wit,  G.  W. 
Donart,  should  sell  said  land  to  pay  said  debts.  Whereupon  the 
parties  interested  in  the  land,  to-wit,  Dayton  &  Barker,  Gates  &  Kep- 
linger,  and  said  widow  and  children,  took  an  appeal  to  the  district 
court.  In  the  district  court  a  trial  was  had  before  the  court,  without 
a  jury,  and  judgment  was  rendered  confirming  the  order  of  the  pro- 
bate court,  and  against  the  appellants  for  costs.  The  appellants 
then,  as  plaintiffs  in  error,  brought  the  case  to  this  court. 

A  decision  of  this  case  involves  the  construction  of  the  stat- 
*268     utes  of  1868  relating  to  descents  and  distributions,  and  *kin- 

dred  statutes.  See  Gen.  St.  p.  392,  §§  1-6;  Id.  p.  439,  §  39; 
Id.  p.  454,  §  114;  Id.  p.  713,  §  443;  Id.  p.  1107.  §  1;  also  Vandiver 
V.  Vandiver,  20  Kan.  501. 

The  plaintiffs  in  error  claim  that  when  Church. died,  the  title  to 
said  real  estate  went  absolutely,  unconditionally,  entirely,  and  finally 
to  his  widow  and  children  then  occupying  the  premises ;  and  they 
claim  this,  under  the  statutes,  on  the  mere  ground  of  occupancy  alone. 
They  say  that  the  first  moment  of  bona  fide  occupancy  by  the  widow 
and  children  so  fixed  the  title  in  the  occupants  that  no  subsequent 
abandonment  by  them  would  have  the  effect  to  expose  the  property  to 
liability  for  the  payment  of  Church's  debts.  Now,  if  mere  occupancy 
alone  for  any  period  of  time,  long  or  short,  could  have  the  effect  to  so 
free  the  land  from  liability  for  Church's  debts  that  no  subsequent  aban- 
donment of  the  premises  would  expose  them  to  such  liability,  we 
should  think  that  under  the  statutes  a  moment's  time  would  be  Just 
as  good  as  any  longer  period  of  time. .  But  in  our  opinion  no  period 
of  time,  however  long,  is  sufficient  to  give  absolute  title,  free  from 
debts,  if  the  debts  remain  unpaid  and  not  barred  by  the  statute  of 
limitations.  The  construction  of  the  statutes  contended  for  by  the 
plaintiffs  in  error  is  open  to  many  objections:  (1)  It  would  often 
work  injustice  to  the  ancestor's  children,  or  to  a  portion  of  them^  for, 
if  all  the  property  should  go  absolutely  and  unconditionally  to  the  in- 
testate's widow  and  children,  adults  and  minors,  living  at  his  home  at 
the  time  of  his  death,  none  of  it  eotUd  ever  go  to  the  intestate's  children, 
minors  or  adults,  living  away  from  his  home  at  the  time  of  his  death. 
(2)  It  would  lead  to  endless  litigation;  for  it  is  often  difficult  to  tell 
whether  a  father's  adult  children  still  have  their  residence  at  his  home 
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or  not.     (3)  It  would  render  nugatory  the  following  words  of  th» 
statute,  to*wit :  '* And  continued  to  be  so  occupied  by  his  widow  and 

children  after  his  death."     Gen.  St.  892,  §  2.     These  woida 
*269     are  found  in  the  very  statute,  the  very  section,  *and  the  yeiy 

sentence  under  which  the  plaintififs  in  error  make  their  claim* 
Every  widow  and  child  residing  upon  the  husband's  or  father's  home- 
stead at  the  time  of  his  death,  almost  necessarily  continues  to  reside 
there  for  some  time  afterwards.     And  hence,  with  the  construction  of 
the  statutes  contended  for  by  the  plaintiffs  in  error,  the  title  would 
always  be  made  absolute  and  nnconditional  in  the  widow  and  such  of 
the  children  as  might  reside  upon  the  premises  at  the  time  of  the  in- 
testate's death.     (4)  It  would  render  nugatory  that  claase  of  section 
4  of  the  same  statute,  which  reads  as  follows:  "If  the  intestate  left 
no  children,  the  widow  shall  be  entitled  to  said  homestead,"  (Gen. 
St.  393,  §  4;)  for,  according  to  the  theory  of  the  plaintiffs  in  error, 
the  entire  property  goes,  independent  of  said  clause  of  section  4,  only 
•to  the  widow  and  such  of  the  children  as  reside  upon  the  homestead 
at  the  time  of  the  intestate's  death.     Hence,  if  no  one  but  the  widow 
resided  upon  the  homestead  at  the  time  of  the  intestate's  death,  she 
alone  would  take  the  entire  property,  whether  he  left  any  children  or 
not.     (5)  It  also,  in  our  opinion,  contravenes  the  provisions  of  sec- 
tion 5  of  the  same  act,  (Gen.  St.  392;)  for,  as  we  have  already  decided 
in  the  case  of  Vandiver  v.  Vandiver,  20  Kan.  501,  when  the  homestead 
is  divided  under  the  provisions  of  that  section  between  the  widow  and 
children,  each  child,  whether  adult  or  minor,  and  whether  he  ever  re- 
sided upon  the  homestead  or  not,  is  entitled  to  receive  an  equal  share 
of  the  homestead  with  the  other  children,  and  all  the  children  together 
are  to  receive  one-half  of  the  homestead,  and  the  widow  the  other  half. 
W^  might,  perhaps,  point  out  other  objections,  but  these,  we  think, 
are  sufficient.    Evidently,  the  construction  contended  for  by  the  plain- 
tiffs in  error  is  not  the  correct  one.    In  our  opinion,  when  a  man  dies 
intestate,  leaving  a  widow  and  children,  the  ultimate  title  to  his  home* 
stead  descends  to  his  widow  and  children  just  the  same  as  the  title 

to  all  his  other  real  estate  does,  except  that  it  descends  to 
*270     them  subject  to  a  homestead  ^interest  vested  in  the  widow  and 

such  of  the  children  as  occupy  the  homestead  at  the  time  of 
the  intestate's  death.  This  construction  of  the  statutes  is  in  harmony 
with  justice  and  with  all  our  statutes  and  with  every  portion  thereof, 
except,  perhaps,  with  the  word  "absolute,"  contained  in  section  2  of 
the  act  relating  to  descents  and  distributions.  Gen.  St.  392.  Bat 
this  word  '"absolute,"  as  used  in  said  section  2,  evidently  does  not 
mean  what  it  would  in  some  other  cases.  It,  together  with  the  words 
used  in  connection  therewith,  simply  means  that  so  long  as  the  widow 
and  children  continue  to  occupy  the  homestead,  and  the  widow  does 
not  marry  again,  and  one  or  more  of  the  children  still  remain  mi* 
nors,  they  may  hold  the  property  as  their  homestead  as  though  it  were 
their  absolute  property,  free  from  all  debts,  (except  incumbrances 
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given  by  husband  and  wife,  and  taxes,  and  debts  for  purchase  money 
and  improvements,)  and  free  from  division  or  distribution.  But  evi- 
dently from  the  statutes  they  iiold  the  property  as  their  absolute 
property,  free  from  debts  and  division  only  while  some  of  them  oc- 
cupy the  same  as  their  homestead.  If  they  all  abandon  the  property 
as  a  homestead,  it  then  becomes  subject  to  debts  and  division  the 
same  as  though  it  never  was  a  homestead.  This  homestead  right  is 
probably  just  like  any  other  homestead  exemption  right,  except  that 
it  is  held  by  the  occupants,  prior  to  the  widow's  marriage,  and  prior 
to  all  the  children's  reaching  their  majority,  free  from  division  or  par- 
tition, as  well  as  free  from  debts;  and  when  it  is  abandoned  as  a 
homestead,  if  not  previously  sold,  it  becomes  liable  for  the  intestate's 
debts,  as  well  as  for  the  occupants'  own  debts.  If  we  are  correct  in 
this, — and  we  think  we  are,  for  we  know  of  no  reason  why  we  are  not 
correct, — then  it  necessarily  follows,  from  prior  decisions  of  this  court, 
that  if  the  property,  or  any  interest  therein,  is  sold  and  conveyed 
while  the  property  is  still  occupied  as  a  homestead  by  the  widow  and 
any  one  or  more  of  the  minor  children,  the  title  to  such  property  or  in- 
terest passes  to  the  purchaser  free  from  all  debts, — except  prior 
*S71  incumbrances  given  by  the  intes^tate  and  wife,  or  grantor  and 
wife  or  husband, — ^and  taxes,  and  debts  for  purchase  money  and 
improvements,  although  the  pro|)erty  may  afterwards  be  abandoned 
as  a  homestead  by  the  widow  and  children.  Morris  v.  Ward,  5  Ean. 
"^939;  Hixon  v.  George,  18  Kan.  254,  260.  Upon  this  point  we  dif* 
fer  from  the  court  below.  The  court  below  seems  to  have  held  that 
no  sale  of  the  property  could  free  it  from  liability  for  the  intestate's 
debts;  that,  as  soon  as  the  property  was  abandoned  as  a  homestead, 
it  became  liable  for  the  intestate's  debts,  whether  the  property  had 
previously  been  sold  and  conveyed  or  not.  In  this,  we  think  the  court 
below  erred. 

There  are  some  other  questions  in  this  case ;  but  we  do  not  think 
it  IB  necessary  to  decide  them  now.  Probably  the  exact  questions 
which  we  now  pass  over  will  never  arise  again. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings. 

(All  the  justices  concurring.) 
V.22K— 18 
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Jambs  M.  Wallaob  v.  Eliza  Hall  and  another. 

January  Term,  1879. 

Forcible  Entry  and  Detainer :  Trespass :  Constable.  Altbongh  a  con* 
stable  holding  a  writ  of  restitution  in  an  action  of  forcible  detainer  gen- 
erally has  a  right  to  remove  from  the  premises  the  defendant  in  the  writ 
and  his  property,  and  all  persons  holding  under  him  and  their  property, 
yet  such  constable  has  no  right  to  remove  therefrom  a  stranger  to  the 
writ  who  does  not  hold  under  the  defendant  in  the  writ,  but  holds  in  good 
faith  by  some  independent  claim. 

Error  from  Johnson  district  court. 

Action  brought  by  Wallace  against  Eliza  Hall  and  George  W.  Ham- 
ilton, to  recover  damages  for  his  forcible  ejection  from  the  premises  oc- 
cupied by  him,  under  a  written  lease  from  one  George  F.  John- 
*272  son,  and  the  removal  of  his  property  ^therefrom  by  defendants 
and  posse f  under  a  writ  of  restitution  issued  by  a  justice  of  the 
peace,  in  an  action  instituted  by  the  defendant  Eliza  Hall  against  one 
McGuire,  and  to  which  action  Wallace  was  not  a  party,  and  in  which 
he  did  not  appear.  Wallace  was  in  possession  of  the  premises  at  the 
time  said  suit  was  begun  against  McGuire»  and  was  in  possession  thereof 
at  the  time  notice  in  writing  was  giv^n  by  Hall  to  McGuire,  before  suit, 
to  vacate  the  premises,  but  there  was  no  snch  notice  given  to  Wal- 
lace, nor  any  demand  whatever  made  of  him  to  surrender,  until  after 
.the  suit  was  determined,  when  the  constable  (Hamilton)  made  the 
demand  under  the  writ  of  restitution  running  against  McGuire  only, 
and  Wallace  refused  to  surrender  the  dwelling-house  and  farm  land, 
and  informed  the  constable  that  he  then  claimed  to  be  in  possession 
under  a  written  lease  from  one  George  F.  Johnson,  who  had  a  war- 
ranty deed  to  the  premises,  and  who  claimed  to  be  the  owner  of  the 
same  in  fee;  and  Wallace  then,  also,  claimed  the  right  of  possession 
thereof  under  said  lease.  The  cause  was  tried  at  the  June  term, 
1878,  of  the  district  court,  on  an  agreed  statement  of  facts,  and  the 
court  found  for  the  defendants.     Wallace  brings  the  case  here. 

A.  Smith  Devenney,  for  plaintiff  in  error. 

One  in  possession  of  lands  and  tenements,  who  is  neither  a  party  nor  privy 
to  the  judgment  for  the  recovery  of  the  possession  thereof,  cannot  be  dispos- 
sessed by  the  officer  on  a  writ  issued  on  such  judgment.  Such  person  is  en- 
titled to  his  "day  in  court."  Crock.  Sher.  c.  32,  tit.  "Writ  of  Possession;" 
Sampson  v.  Ohleyer,  22  Cal.  200;  South  Beach  Land  Ass'n  v.  Christy,  41 
Cal.  501;  California  Quicksilver  Min.  Co.  v.  Bedington,  50  Gal..  160;  Sam- 
uel  v.  Dinkins,  12  Rich.  172;  Freem.  Judgm.  §  169;  Powell,  App.  Proc.  p. 
135,  §§  30, 33.  The  judgment  in  favor  of  Elizabeth  Hall  in  the  action  brought 
by  her  against  her  tenant,  McGuire,  did  not  determine  the  question  either  of 
title  or  right  of  possession  as  between  Hall  and  a  third  person,  (i.  «.,  Wal- 
lace;) and  this  is  true,  even  if  it  be  conceded  that  such  third  person 
*273  was  colflusively  placed  in  possession  of  the  premises  after  Hall  com- 
menced her  action  against  McGuire,  which  we  do  not  concede.  Cal- 
derwood  v.  Broolu,  45  Cal.  519;  Georges  v.  Hufschmidt,  44  Mo.  179. 
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Counsel  for  defendants  assumed,  upon  the  trial  in  the  court  below,  that 
Hall's  tenant,  McGuire,  attorned  to  Wallace,  and  then  InsistiBd  that  chapter 
56,  Gen.  St.  §§  11, 12»  14,  precluded  Wallace  from  recovering  for  the  alleged 
trespasses  and  injuries.  There  is  nothing  in  the  agreed  statement  to  justify 
such  assumption;  and  as  to  the  statute  relied  upon,  we  submit  that  there  is 
nothing  ih  it  which  concludes  Wallace  from  litigating  his  rights.  Under  that 
statute,  perhaps,  Mrs.  Hall  could  institute  a  direct  action  against  Wallace, 
and  probably  recover  and  oust  him  from  the  premises,  for  then  he  would  have 
had  his  day  in  court.  There  is  no  pretense  that  Wallace  was  a  party  to,  had 
notice  of,  or  knew  anything  of,  the  action  of  Hall  v.  McGuire,  tried  on  March 
28,  1878;  and,  as  a  matter  of  fact,  there  was  no  judgment  against  him,  and 
no  writ  of  rastitution  running  against  him;  hence  his  rights  were  wholly  ig- 
nored by  Hall  and  Hamilton,  who  became  and  were  trespassers  by  their  con- 
duct on  the  twenty-sixth  of  March,  1878,  in  forcibly  removing  him  and  his 
property.  Mitchell  v.  Woods,  17  Kan.  26;  Winterfield  v.  Strauss,  24  Wis.  394; 
Rogers  v.  Parish,  35  Oal.  127.  Wallace  could  not  be  ejected  or  dispossessed 
upon  a  judgment  and  a  writ  of  restitution  to  which  he  was  not  a  party.  Ex 
parte  Reynolds,  1  Caines,  500;  Tyler,  Ej.  So  Adv.  Enj.  c.  33,  pp.  588,  589, 
and  cases  cited;  Powell  v.  Lawson,  49  Ga.  290;  Garrison  v*  Bavignac,  25 
Mo.  47. 

BurrU  dt  LitU^f  for  defendants  in  error. 

Valentine^  J.  The  decision  and  judgment  in  this  action  were  ren- 
dered in  the  court  below  solely  upon  an  agreed  statement  of  facts, 
which  shows  in  substance  as  follows :  In  1877,  Eliza  Hall  owned  a 
certain  piece  of  land,  and  on  March  1,  1877,  leased  the  same 
*274  to  one  McGuire  for  a  period  of  one  *year.  McGuire  took  im- 
mediate possession  of  the  premises.  At  the  same  time  George 
F.  Johnson  had  a  warranty  deed  for  the  premises  from  Dubois  &  Co., 
and  they  a  warranty  deed  from  Biley,  and  Biley  a  quitclaim  deed 
from  Ocheltree,  and  Ocheltree  a  tax  deed  from  the  county  clerk, 
which  tax  deed  was  void  upon  its  face.  The  plaintiff,  James  M. 
Wallace,  afterwards  became  the  lessee  of  Johnson,  as  follows :  ''On 
the  twenty-fourth  of  February,  1878,  the  plaintiff  obtained  a  written 
lease  of  those  premises,  including  the  dwelling-house  thereon,  from 
said  Johnson,  and  on  that  day  demanded  possession  of  said  premises 
of  said  McGuire,  who  was  then  the  tenant  of  Hall,  in  the  name  of 
Johnson,  and  as  the  lessee  of  Johnson;  and  that  McGuire  then  per- 
mitted the  plaintiff  to  enter  the  premises  with  his  household  goods 
and  stock,  without  the  knowledge,  authority,  or  consent  of  Eliza 
Hall,  (or  her  agent,)  who  was  then  and  is  now  a  resident  of  the  state 
of  Missouri."  None  of  the  parties  claiming  under  said  tax  deed,  ex- 
cept Wallace,  ever  had  actual  possession  of  said  premises.  When 
McOuire's  lease  expired  he  refused  to  leave  the  premises;  and  Mrs. 
Hall  then  commenced  an  action  of  forcible  detainer  against  him  be- 
fore a  justice  of  the  peace,  to  oust  him  from  the  premises.  On  the 
day  before  the  trial,  however,  McGuire  left  the  premises,  but  still 
Mrs.  Hall  prosecuted  the  action  to  a  final  termination,  recovering  a 
judgment  therein  against  McGuire  ''for  the  immediate  possession  and 
restitution  of  the  premises."    The  justice  then  issued  a  writ  of  resti- 


196  3LAN3A8  REPORTS. 

tation  against  MoGaire,  and  delivered  the  same  to  Oeorge  W.  Ham- 
ilton»  a  constable,  for  execution.  **In  porsnance  of  said  writ,  Ham- 
ilton, as  such  constable,  went  to  the  premises  aforesaid  with  a  postf 
for  the  enforcement  of  said  writ  and  jadgment,  and  found  the  said 
plaintiff  herein  (Wallace)  in  the  house  with  his  goods,  and  his  stock 
on  the  land;  and  also  found  some  of  MoGuire's  goods  in  the  house, 
the  said  house  being  on  the  land,  and  being  the  same  house  that 
Mrs.  Hall  had  previouslj*  leased  to  McGuire  and  put  him  in  posses- 
sion of  under  the  lease.  But  the  said  McGuire  was  not  then 
*275  found  therein  or  thereon,  he  having  ^vacated  the  house  the 
day  before  the  trial  aforesaid;  that  said  constable  ordered  and 
commanded  the  plaintiff  to  leave  the  house  and  premises  forthwith 
with  his  property,  which  the  plaintiff  then  and  there  refused  to  do,  at 
the  same  time  claiming  to  be  the  tenant  of  the  said  George  F.  John- 
son, who  claimed  to  be  the  owner  of  the  premises;  whereupon  the 
said  constable  proceeded,  with  the  aid  of  the  husband  [and  son]  and 
agent  of  said  Eliza  Hall,  to  forcibly  eject,  and  did  so  eject,  the  person 
and  property  of  the  plaintiff  from  said  premises,  against  the  protest 
and  remonstrance  of  the  plaintiff;  and  the  said  constable  and  per- 
sons aforesaid  removed  the  said  plaintiff's  goods,  chattels,  [stock,] 
and  personalty  in  a  wagon  some  nine  miles  distant  to  Shawneetown, 
in  said  county,  and  put  the  goods  undar  shelter."  The  plaintiff, 
Wallace,  was  not  a  party  to  said  action  of  Hall  against  McGuire,  nor 
a  party  to  the  judgment,  nor  to  the  writ  of  restitution.  The  writ 
was  against  McGuire  alone. 

We  have  quoted  literally  everything  found  in  the  agreed  statement 
of  facts  which  would  tend  to  show  whether  Wallace  held  his  posses- 
sion of  said  premises  under  Hall  or  McGuire,  or  adverse  to  them.  It 
must  be  remembered  that  Wallace  is  the  plaintiff  in  the  present  ac- 
tion, and  Hall  and  Hamilton  are  the  defendants,  and  the  action  is 
for  damages  suffered  by  being  ousted  from  said  premises.  Hence  it 
will  be  perceived  that  the  question  of  how  Wallace  held  the  possession 
of  said  premises  is  an  important  question  in  the  case.  The  parties 
in  this  case,  in  submitting  their  agreed  statement  of  facts  to  the  eonrt 
below,  agreed  in  writing,  and  also  submitted  this  agreement  to  the 
court  below,  that  the  only  question  to  be  decided  by  the  court  below 
was  as  follows:  "Did  the  defendants  herein  [Hall  and  Hamilton] 
possess  the  legal  authority,  under  the  said  writ  of  restitution  issued 
on  said  judgment,  to  dispossess  and  eject  the  plaintiff  [Wallace]  at 
the  time  and  in  the  manner  they  did  eject  him  and  his  property  from 
said  land  and  tenements?"  And  the  parties  further  agreed  in  writ- 
ing that,  if  the  court  should  decide  said  question  in  the  negative, 
*276  then  it  should  render  judgment  in  favor  *of  the  plaintiff  and 
against  the  defendants  for  |25,  and  costs;  but  that  if  the  court 
should  decide  said  question  in  the  affirmative,  then  that  it  should  ren- 
der judgment  in  favor  of  defendants  and  against  plaintiff  for  costs. 
The  court  decided  said  question  in  the  affirmative,  (the  case  made 
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errDneoQsly  uses  the  word  "negaiive/')  and  rendered  judgment  ac- 
cordingly. And  this  judgment  the  plaintiff  now  seeks  to  have  reversed 
by  this  petition  in  error. 

We  think  the  court  below  erred  in  its  decision;  for  while  aeon- 
stable  holding  a  writ  of  restitution  in  an  action  of  forcible  detainer 
generally  has  a  right  to  remove  from  the  premises  the  defendant  in 
the  writ  and  his  property,  and  all  persons  holding  under  him  and 
their  property,  yet  such  constable  has  no  right  to  remove  therefrom 
a  stranger  to  the  writ  who  does  not  hold  under  the  defendant  in  the 
writ,  but  holds  in  good  faith  by  some  independent  claim.  See  au- 
thorities cited  by  counsel  for  plaintiff  in  error,  including  Mitchell  v. 
Woods,  17  Ean.  26.  Of  course,  if  such  stranger  should  in  fact  hold 
under  the  defendant  in  the  writ,  he  could  not  set  up  some  false  or 
sham  claim  for  the  purpose  of  preventing  the  execution  of  the  writ 
against  him.  It  does  not  appear  in  this  action  that  Wallace  held 
under  Hall  or  McGuire.  On  the  contrary,  it  appears  that  he  held 
adversely  to  them.  Nor  does  it  appear  that  his  claim  was  not  in 
good  faith,  or  that  it  was  false  or  a  sham. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded, with  the  order  that  judgment  be  rendered  in  favor  of  the 
plaintiff  and  against  the  defendants  for  125,  and  costs. 

(All  the  justices  concurring.) 
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January  Term,  1879. 

I.  Verdict:  Special  Questions:  Modifications:  Answers.  In  an  action 
on  a  promissory  note,  the  defendants  set  up  as  a  defense  to  the  action 
that  the  note  was  given  for  two  diseased  horses,  and  alleged  fraud  and 
deceit  on  the  part  of  the  plaintiff  in  selling  the  same.  The  plaintiff 
admitted,  on  the  trial,  that  the  horses  had  the  distemper  when  sold,  and 
that  the  distemper  is  a  contagious  disease.  The  defendants,  however, 
claimed  that  the  horses  had  something  worse  than  the  distemper,  and  that 
the  plainti  ft  knew  it  at  the  time  of  the  sale.  Therefore,  whether  the  horses 
had  at  the  time  of  the  sale  some  disease  worse  than  the  distemper,  and 
whether  the  plaintiff  knew  it  at  the  time  of  the  sale,  were  two  very  im- 
portant questions  of  fact  in  the  case.  For  the  purpose  of  ascertaining 
the  opinion  of  the  jury  upon  these  questions,  the  plaintiff  requested  the 
court  to  submit  to  the  jury  the  following  special  questions,  to-wit:  "(1) 
What,  if  any,  disease  did  the  horses  have  at  the  time  of  sale?  (2)  Did 
the  sellers  know  what  disease  the  horses  had  when  sold?"  The  court  be- 
low submitted  the  first  of  these  questions  to  the  jury,  but  refused  the  sec- 
ond, and  in  lieu  of  the  second  gave  the  jury  the  following:  "Did  the 
sellers  know  that  the  horses  had,  when  sold,  any  disease?"  To  which  the 
plaintiff  duly  excepted.  The  jury  returned  a  general  verdict  in  favor  of 
defendants,  assessing  their  damages  at  $781.73,  and  answered  said  special 
questions  as  follows:    To  the  first  they  answered,  ''A  contagious  dia- 
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ease;"  to  the  second  they  answered,  "Yes."  "The  plalntlflP  objected  to 
the.ans.wer  of  the  jury  upon  the  first  particular  question  of  fact  submit- 
ted being  received,  as  not  responsive  to  the  question,  and  requested  the 
court  to  direct  the  Jury  to  state  specifically  the  name  of  the  disease,  ottif 
tJiey  could  not  do  that,  then  to  state  wTietherit  was  the  disease  knovmas 
distemper,  or  something  else;  which  the  court  refused  to  do,  and  ordered 
the  verdict  and  special  findings  to  be  filed  by  the  clerk,  and  discharged  the 
jury, " — ^to  all  of  which  the  plaintiff  duly  excepted.  Held,  that  by  this  ac- 
tion of  the  court  and  jury  the  plaintiff  was  deprived  of  a  substantial  right 
given  to  him  by  the  statutes,  (Laws  1874,  pp.  140,  141,  c.  91,  §  1;  Bent 
V.  Philbrick,  16  Kan.  190;  Centi-al  Branch  U.  P.  R.  Co.  v.  Hotham,  ante, 
p.  *41,) — ^the  right  to  have  special  questions  of  fact  submitted  to  the  jury, 
and  proper  answers  given  to  them.^ 

2.  :  Obtained  by  Marking,  Addition,  and  Diyision.    Where  a  ver- 
dict is  obtained  by  marking,  aggregation,  and  division,  and  it  is  uncer- 
tain whether  it  was  obtained  In  pursuance  of  a  previous  agreement,  made 
by  the  jury,  that  the  result  finally  obtained  by  such  marking,  aggrega- 
tion, and  division  should  be  their  verdict,  but  it  is  certain  that  at  least 
four  of  the  jurors  believed  it  was  so  obtained,  and  evidently  felt 
*278      that  they  *were  bound  to  abide  by  such  result,  held^  that  such  ver- 
dict should  be  set  aside  on  proper  motion. 

8.  :  Impeaching :  Afi^davits  of  Jurors.    The  rule  stated  in  the  case 

of  Perry  v.  Bailey,  12  Kan.  i'5d9,  that  the  affidavits  of  jurors,  stating 
facts  which  do  not  essentially  inhere  in  the  verdict  itself,  may  be  received 
to  overthrow  or  set  aside  such  verdict,  followed. 

Error  from  Saline  district  conrt. 
The  case  is  stated  in  the  opinion. 

Qarver  d  Lovitt,  for  plaintiff  in  error. 

The  court  should  have  submitted  to  the  jury  the  special  findings  requested 
by  the  plaintiff,  one  of  which  was  to  ascertain  whether  the  jury  found  that 
the  vendors  had  knowingly  and  fraudulently  made  false  representations  as  to 
the  condition  of  the  horses.  Bent  v.  Philbrick,  16  Ksn.  190.  As  the  ques- 
tion was  changed  and  submitted,  it  was  pertinent  to  nothing  really  in  contro- 
versy, for  it  was  not  claimed  by  plaintiff  but  that  they  knew  the  horses  did 
have  the  distemper,  which  is  a  disease.  Plaintiff  maintained  that  Husband 
was  told  that  the  horses  had  the  distemper,  and  the  evidence  supports  that 
view.  If  this  was  not  the  fact,  and  the  jury  believed  that  the  vendors  knew 
that  the  disease  was  something  other  than  what  is  called  the  distemper,  the 
plaintiff  had  a  right  to  be  so  informed.  The  first  question  is  also  pertinent 
and  appropriate,  and  the  plaintiff  had  a  right  to  have  a  definite  answer  to  it, 
and  to  be  informed  as  to  whether  the  horses  had  simply  a  distemper  or  some 
more  virulent  disease.  The  jury  answered  this  by  saying  they  had  "a  con- 
tagious disease. "  There  is  no  dispute  that  the  disease  call^  distemper  by  the 
witnesses  is  contagious.  The  main  controversy  on  the  trial  was  as  to  whether 
the  horses  had  the  distemper,  or  some  more  dangerous  disease  as  claimed  hj 
Husband.  The  answer  given  by  the  jury  gave  no  information  upon 
*279  this  question  other  than  what  was  ^generally  admitted,  and  was  not 
responsive  to  the  inquiry.  Plaintiff  requested  the  court  to  require 
the  jury  to  definitely  answer  this  question  by  naming  the  disease,  or,  if  ther 
could  not  do  that,  to  state  whether  or  not  it  was  distemper.  This  the  court 
refused  to  do,  and  in  this  we  say  is  error. 

^Particular,  not  general,  questions  are  to  be  submitted  to  a  Jury.    Foster  f. 
Turner,  81  Kan.  58.  1  Pac.  Rep.  145. 
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The  amount  of  the  verdict,  $781.73,  shows  that  the  Jary  figured  the  dam- 
ages down  to  a  fine  point,  and  it  suggests  the  idea  of  there  being  some  ques- 
tion as  to  the  methods  adopted.  What  this  method  was,  is  shown  bj  the  affi- 
davits of  the  jurors  introduced  by  the  plaintiff.  It  was  a  verdict  by  lot,  or 
aggregation  and  average,  and  not  one  obtained  by  an  honest  expression  of  the 
judgment  of  each  juror  upon  the  sum  returned.  Such  verdicts  should  be  set 
aside.  Hill.  New  Trials,  127 ;  2  Grah.  &  W.  New  Trials,  580.  The  affidavits 
of  the  jurors  were  admissible  to  prove  how  they  arrived  at  the  verdict.  Perry 
V.  Bailey,  12  Kan.  *539. 

John  Foster,  for  defendants  in  error. 

The  question  as  first  stated  was  not  a  proper  one  to  submit  in  this  case,  to 
the  jury.  It  was  asking  the  jury  to  resolve  themselves  into  a  commission  of 
veterinary  surgeons,  and  determi^ne  to  a  certainty  that  which,  in  all  cases  of 
this  kind,  must  remain  uncertain.  It  was  clearly  shown  that  the  horses  had 
some  contagious  and  dangerous  disease,  and  that  it  was  not  the  distemper; 
and  this,  I  submit,  was  sufficient  to  support  the  verdict.  If  plaintiff  in  error 
had  wanted  findings  on  these  facts,  he  should  have  submitted  questions  to 
that  end.  It  is  not  the  proper  time  after  verdict  to  present  new  questions. 
But  evidently  the  intention  was  to  put  a  question  that  the  jury  could  not 
agree  upon,  one  which  the  best  authors  do  not  agree  upon.  The  court  may 
change  the  question  if  it  is  not  in  proper  form.  Maxwell  v.  Boyne,  36  Ind. 
127;  Allen  v.  Davison,  16  Ind.  416;  Morse  v.  Morse,  25  Ind.  156;  Mutual 
Benefit  Life  Ins.  Go.  v.  Gannon,  48  Ind.  264;  Harbaugh  v.  Gicott,  33  Mich. 

247.  The  correction  asked  would  not  change  the  verdict;  and  there 
^280       was  no  error.    Indianapolis  &  St.  Louis  B.  Go.  v.  I'Stout,  53  Ind.  144; 

House  V.  McKinney,  54  Ind.  240;  Kansas  Pac.  R.  Co.  v.  Reynolds,  8 
Kan.  *634.  To  make  the  verdict  illegal  there  must  be  an  agreement  in  ad- 
vance to  abide  by  the  verdict  thus  obtained.  The  affidavits  of  jurors  are  not 
competent  for  this  purpose  of  impeaching  verdict.  Bailey  v.  Beck,  21  Kan. 
♦462;  Heath  v.  Conway,  1  Bibb.  398;  Taylor  v.  Giger,  Hardin,  595;  Hamilton 
V.  Des  Moines  Val.  R.  Co.,  36  Iowa,  31 ;  Lee  v.  Clute,  10  Nev.  149;  Leverett 
V.  State,  3  Tex.  App.  213;  Thompson  v.  Com.,  8  Grat.  649;  Shobe  v.  Bell,  1 
Band.  42;  Gowperthwaite  v.  Jones,  2  Ball.  56;  Dana  v.  Tucker,  4  Johns. 
487;  Dorr  v.  Fenno,  12  Pick.  520;  Chandler  v.  Bai*ker,  2  Har.  (Del.)  316, 
887;  Grinnell  v.  Phillips,  1  Mass.  541;  Turner  v.  Tuolumne,  25  Gal.  397. 

Valbntinb,  J.  This  action  was  brought  April  24,  1877»  by  J.  0. 
Johnson  against  E.  Husband  and  W.  A.  Short,  on  a  promissory  note 
for  $170,  dated  July  22,  1876,  due  October  1,  1876,  payable  to  the 
order  of  Platter  &  Crew,  indorsed,  when  made,  by  Short,  and  in* 
dorsad  on  August  20,  1876,  by  Platter  &  Crew  to  the  plaintiff  John- 
8on«  The  defendants  set  forth  in  their  answer,  as  a  defense  to  the 
action,  that  the  only  consideration  for  said  note  was  two  horses  pur* 
chased  by  Husband  of  said  J.  G.  Johnson  and  W.  V.  Platter,  and  N. 
8.  Crew;  that  the  horses  were  purchased  for  work  on  Husband's 
farm,  which  the  vendors  at  the  time  well  knew,  and  stated  that  the 
horses  were  all  right,  (except  a  cold,)  which  statement  Husband  ^re- 
lied apon,  and  in  consideration  thereof  made  the  purchase;  that  the 
horses,  however,  were  not  all  right ;  that  they  had  a  contagious  dis- 
ease which  rendered  them  worthless,  which  the  vendors  at  the  time 
well  knew,  and  which  Husband  did  not  know;  that  said  horses  com- 
manicated  said  disease  to  a  large  number  of  other  horses  belonging 
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to  Hnsbandy  which  rendered  those  other  horses  also  worthless;  that 
Husband  expended  a  large  amount  of  time,  money,  and  labor 
*281  in  doctoring  and  taking  care  of  these  horses;  *and  that  he 
sustained  ^damages  by  reason  of  the  foregoing  facts  to  the 
amount  in  the  aggregate  of  $2,500,  for  which  amount  he  asked  judg- 
ment. The  defendants  also  set  forth  in  their  answer  that  Short 
signed  said  note  as  a  guarantor  only,  and  that  he  did  not  receive  any 
part  of  the  consideration  for  the  note.  The  plaintiff's  reply  was  a 
general  denial.  A  trial  was  had  before  the  court  and  a  jury,  and 
the  verdict  and  judgment  were  rendered  in  favor  of  the  defendant 
Husband,  and  against  the  plaintiff,  for  $781.73,  and  costs.  To  re- 
verse this  judgment  the  plaintiff  now  brings  the  case  to  this  court, 
on  petition  in  error. 

The  record  is  voluminous,  and  many  questions  are  raised ;  but  we 
hardly  suppose  that  it  is  expected  that  we  shall  go  into  elaborate  de- 
tail in  the  discussion  of  all  of  them. 

The  plaintiff  claims  that  the  court  below  committed  material  er- 
ror in  the  admission  and  rejection  of  testimony.  Whether  it  did  or 
not,  we  shall  not  stop  to  inquire,  but  shall  pass  to  the  next  ques- 
tions. 

The  plaintiff  also  claims  that  the  court  erred  in  its  instructions  to 
the  jury.  Neither  shall  we  stop  to  consider  this  question.  For, 
even  if  the  court  did  err  as  is  claimed,  we  would  think  that,  with  the 
view  the  jury  took  of  the  case,  the  error  was  immaterial. 

The  plaintiff  also  claims  that  the  court  below  erred  with  reference 
to  the  special  findings  of  the  jury.  This  question  we  shall  examine 
more  at  length.  It  appeared  on  the  trial  of  the  case  in  the  court  be- 
low that  said  horses  were  sold  by  Johnson,  Platter,  and  Grew  to  Hus- 
band on  July  22,  1876,  for  $320,  and  that  Husband  gave  two  prom- 
issory notes  therefor,  one  of  which  he  afterwards  paid,  and  the  other 
is  the  one  now  sued  on.  The  plaintiff  admitted  on  the  trial  that 
said  horses  were  diseased  at  the  time  of  said  sale,  and  that  the  vend- 
ors knew  it.  He  admitted  that  the  horses  had  a  cold,  and  that  thej 
also  had  the  distemper,  and  that  the  distemper  was  and  is  a  conta- 
gious disease,  and  that  the  vendors  at  the  time  of  the  sale  well  knew 
all  of  these  thingsJ  But  he  claimed  that  Husband  also  knew 
*282  these  facts;  that  Husband  *him8elf  carefully  examined  the 
horses,  and  that  he  was  also  informed  by  the  vendors  and  by 
other  persons  that  the  horses  not  only  had  a  cold,  but  that  they  also 
had  the  distemper.  Husband,  however,  claimed  at  the  trial  that  the 
disease  which  the  horses  had  at  the  time  of  the  sale  was  worse  than 
a  cold,  and  worse  than  the  distemper,  and  that  the  vendors  knew  it, 
but  that  they  falsely  and  fraudulently  represented  and  stated  that 
the  horses  had  nothing  worse  than  a  cold.  Therefore,  whethw  the 
horses  had  at  the  time  of  the  sale  some  disease  worse  than  the  difi- 
temper,  and  whether  the  vendors  knew  it  at  that  time  or  not,  were 
two  very  important  questions  of  fact  in  the  case.    For  the  purpose 
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of  ascertaining  the  opinion  of  the  jnrj^  upon  these  questions,  the 
plaintiff  requested  the  court  to  submit  to  the  jury  the  following  spe- 
cial questions*  to-wit:  '*(!)  What,  if  any,  disease,  did  the  hordes 
have  at  the  time  of  sale  ?  (2)  Did  the  sellers  know  what  disease  the 
horses  bad  when  sold  ?"  The  court  below  submitted  the  first  of  these 
questions  to  the  jury,  but  refused  the  secondhand  in  lieu  thereof 
gave  the  jury  the  following:  "Did  the  sellers  know  that  the  horses 
had,  when  sold,  any  disease?" — ^to  which  the  plaintiff  duly  excepted. 
The  jury  returned  a  general  verdict  in  favor  of  the  defendauts,  and 
answered  said  special  questions  as  follows:  To.  the  first. they  an- 
swered, "A  contagious  disease;''  to  the  second  they  answered,  /Tes..". 
'*The  plaintiff  objected  to  the  answer  of  the  jury  upon  the  first  par- 
ticular question  of  fact  submitted  being  received,  as  not  responsive 
to  the  question,  and  requested  the  court  to  direct  the  jury  ,to  state 
specifically  the  neune  of  the  disease,  or,  if  they  could  not  do  that,  then 
to  state  whether  it  was  the  disease  Jcnown  as  distemper,  or  something 
else;  which  the  court  refused  to  do,  and  ordered  the  verdiejf  and  spe- 
cial findings  to  be  filed  by  the  clerk,  and  discharged, the  jury,"-T-to  all. 
of  .which  the  plaintiff  duly  excepted.  We  think  the  court  below 
erred.  By  this  action  of  the  court  and  jury  the  plaintiff  was  de^ 
prived  of  a  substantial  right  given  him  by  the  statutes,  (Laws  1874, 

c.  91,  pp.  140,  141,  §  1;  Bent  v.  Philbrick,  16  Kan.  190; 
*283     Central  Branch  U.  P.  B«  Go«  v.  Hotbam,  *ante,  p.  *41;)  and 

by  this  action  of  the  court  and  jury  nothing  was  found  by 
these  two  special  findings,,  except  what  had  already  been  admitted 
by  the  plaintiff  himself  on  the  trial.  The  plaintiff  had  the  right  to. 
have  special  questions  of  fact  submitted  to  the  jury,  and  proper  an- 
swers given  to  them, — answer?  which  would  mean  something  in  the 
case,  and  not  such  as  would  be  merely  a  reiteration  of  what  the 
plaintiff  had  already  admitted.  The  answers  should  be  such  as 
would  settle  some  disputed  question  between  the  parties. 

The  plaintiff  also  claims  that  the  verdict  of  the  jury  for  $781«73 
damages  was  the  result  of  marking,  aggregation,  and  division,  and 
that  the  vetdict  was  procured  in  that  manner  in  pursuance  of  a  prev- 
ious agreement  to  that  effect  made  by  the  jury.  On  the  motion  for 
a  new  trial,  the  plaintiff  read  in  evidence  the  affidavit  of  George 
Geisler,  one  of  the  jurors,  which  affidavit  states  as  follows : 

"That  the  jury,  in  order  to  arrive  at  the  amount  of  damages  to  be  allowed 
to  said  defendant  Husband,  mutually  agreed  that  each  juror  should  set  down 
such  amount  as  he  thought  said  Husband  should  recover  for  each  separate 
item  of  damage  claimed;  that  the  several  amounts  thus  obtained  should  be 
added  together,  the  aggregated  sum  divided  by  twelve,  and  that  the  quotient 
thus  obtained  should  he  taken  and  aooepted  as  the  amount  to  be  retui-ned  in 
the  verdict  of  the  jv/ry,  as  the  damages  sustained  by  the  said  Husband; 
*  ^  *  .  that  such  agreement  was  carried  out.  and  the  amount  of  dam^g^s 
returned  by  the  jury  in  their  verdict  was  obtained  by  such  addition  and  divi- 
sion, and  the  quotient  obtained  was  in  all  cases  abided  by  on  the  part  of  said 
jury," 
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Three  other  jurors  agreed  with  Geisler,  as  their  affidavits  show, 
that  the  verdict  was  obtained  as  Geisler  states  that  it  was.  The  de- 
fendants read  in  evidence  on  said  motion  for  a  new  trial  the  a£Bdavit 
of  Daniel  Lookard,  a  jaror,  which  affidavit  states  that  it  was  ''pro- 
posed that  each  juror  should  mark  down  the  amount  he  thought  the 
defendant  ought  to  recover  on  each  of  the  separate  items  for  which 
damages  were  claimed;  that  the  several  amounts  for  each  item  be  di- 
vided by  twelve,  and  the  several  quotients  then  added  together, 
*284  in  order  to  see  if  they  *could  get  an  amount  upon  which  they 
could  agree;  that  each  item  of  damages  was  taken  up  sep- 
arately, and  in  each  case,  after  the  average  was  found  as  aforesaid, 
the  amount  was  adopted  by  vote  of  all  the  jurors ;  and  after  the  sev- 
eral amounts  had  been  so  obtained,  the  said  sums  were  added  to- 
gether, when  it  was  proposed  to  deduct  from  the  sum  so  obtained 
the  amount  of  the  note  upon  which  this  suit  was  brought,  which,  after 
some  discussion,  was  done,  and  the  balance  was  then  agreed  upon  as 
the  amount  of  damages  to  be  awarded."  Six  other  jurors  agreed 
with  Lockardy  as  their  affidavits  show,  that  the  verdict  of  the  jury 
was  obtained  as  Lookard  says  that  it  was.  But  two  of  said  six  jurors, 
after  making  an  affidavit  stating  that  the  facts  were  as  Lockard  stated 
tbem  to  be,  then  made  another  affidavit  stating  that  the  facts  were 
as  Geisler  stated  them  to  be.  We  think  this  verdict  ought  to  have 
been  set  aside.  That  it  was  obtained  by  marking,  aggregation,  and 
division  is  proved  beyond  all  question.  Whether  it  was  obtained  in 
pursuance  of  a  previous  agreement  made  .by  the  jury  that  the  result 
finally  obtained  by  such  marking,  aggregation,  and  division  should  be 
the  verdict  of  the  jury  is  not  so  clear.  It  is  certain,  however,  that  at 
least  four  of  the  jurors  believed  that  it  was  so  obtained,  and  these 
four  evidently  felt  bound  to  abide  by  such. result.  Geisler's  affidavit 
was  the  first  one  made  upon  this  subject.  It  was  made  on  November 
30,  1877,  only  four  days  after  the  verdict  was  rendered.  Lockard's 
affidavit,  Which  was  the  principal  affidavit  read  on  the  other  side, 
was  not  made  until  January  8,  1878.  Nine  of  the  jurors  made  affi- 
davits. Not  one  of  them  stated  that  the  facts  set  forth  in  Geisler's 
affidavit  were  not  true,  unless  the  facts  as  set  forth  in  Lockard's  affi- 
davit contradict  the  facts  set  forth  in  Geisler's  affidavit.  Four  of  the 
jurors,  including  Geisler,  made  affidavits  stating  that  the  facts  as  set 
forth  in  Geisler's  affidavit  were  true ;  and  Lockard  himself,  as  shown 
by  the  affidavit  of  B.  A.  Lovitt,  stated  to  Lovitt  and  another  that  the 
facts  as  stated  in  Geisler's  affidavit  were  true.  Lovitt's  affi- 
*285  davit  was  not  contradicted..  We  think  the  *oourt  below  erred 
in  not  setting  aside  this  verdict.  Borne  of  the  authorities  upon 
this  question  will  be  found  referred  to  in  9  U.  8.  Dig.  (F.  8.)  575, 
576.  That  the  affidavits  of  jurors,  stating  facts  which  do  not  essen- 
tially, inhere  in  the  verdict  itself ^  may  be  received  to  overthrow  or  set 
aside  the  verdict,  see  Perry  v.  Bailey,  12  Ean.  *589;    Many  an- 
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ihorities  tnay  be  found  opposed  to  this  doctrine;  bat  still  ^e  think 
this  is  the  better  doctrine.  i 

There  are  some  other  questions  in  this  case ;  but  we  do  not  think 
that  it  is  necessary  to  consider  them.  The  judgment  of  the  court  be« 
low  will  be  reversed,  and  cause  remanded  for  farther  projoeedinga* 

(All  the  jostices  conoarring.)  ^ 


Kansas  Cxnt.  Bt.  Go.  v.  William  A.  Allsk. 

January  Tenn»  1879. 

1.  Eminent  Domain:  Bight  Acquired.    Kail  way  companies,  by  virtue  of 

their  compulsory  powers  to  take  landi  under  article  9,  c.  28,  ol  Q^Deral 
Statutes,  and  amendments  thereto,  acquire  no  absolute  title  in  fee-simple 
in  the  lands  condemned,  but  only  the  right  to  the  perpetual  use  of  the 
property  for  railroad  purposes. 

2.  :  TiOe  of  Land-CHirner.    The  former  proprietor  of  the  soil  still 

retains  the  fee  of  the  land,  and  his  right  for  every  purpose  hot  incom- 
patible with  the  rights  of  the  railroad  company. 

3.  :  Bights  of  Ballroad  Company  and  of  Land- Owner.  As  a  mat- 
ter of  law,  the  railroad  company  has  the  paramount  right  to  the  land,  and 
the  land-owner  must  yield  to  the  superior  claim  secured  by  the  condem- 
nation proceedings;  and  he  cannot,  in  any  mode  or  for  any  purpose,  in- 
terfere with  the  use  of  the  property  so  taken  for  railroad  purposes. 
Whether  the  necessities  of  the  railroad  require  exclusive  occupa,ncj  of 
the  land  is  a  question  of  fact  and  not  of  law.^ 

• 

Error  from  Jefferson  district  court. 

In  June,  1877,  the  Kansas  Central  Railway  Company  made  Writ- 
ten application  to  the  judge  of  the  district   court  of  ^ack- 
*286     *son  county  for  the  appointment  of  commissioners  to.  make 
the  appraisement  and  assessment  of  damages  of  a  right  of  way 
for  its  road  through  that  county.     The  commissioners  were  appointed, 
and  subsequently  made  and  filed  their  report  in  the  office  of  the 

iSee  Missouri  Pac.  By.  Co.  v.  Manson.Sl  Kan.  837,  3  Pac.  Rep.  800.  As  a  gen- 
eral rule,  the  land-owner  has  a  reasonable  ri^ht  to  farm  crossings  at  such  places 
as  the  necessities  of  his  farm  demand,  provided  such  crossings  ana  the  use  thereof 
will  not  interfere  with  the  paramount  rights  of  the  railroad  company.  Kansas 
City  &  E.  R.  Co.  v.  Kregelo,  82  Kan.  612,  6  Pac.  Rep.  16. 

Under  the  Iowa  statute,  hy  the  condemnation  of  lands  for  right  of  way  pur- 
poses the  railroad  company  acquires  only  a  limited  right  or  interest  therein.  The 
fee  remains  in  the  owner,  but,  while  his  interest  may  be  valuable  in  some  cases, 
ID  the  absence  of  any  showing  that  there  is  anything  on  or  beneath  the  surface 
which  the  owner  could  remove  or  use  with  advantage,  the  only  right  he  has  is 
that  of  reversion  in  case  of  non-user,  and  it  is  impossible  to  determine  that  this 
right  has  any  present  value.  An  instruction,  therefore,  that  the  measure  of  dam- 
ages is  the  market  value  of  the  land  at  the  time  it  was  taken,  is  not  erroneous. 
Hollingsworth  v.  Des  Moines  &  St.  L.  R.  Co.,  (Iowa,)  19  N.  W.  Rep.  825. 
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coDnty  clerk.  The  line  of  the  proposed  route  for  ihe  railroad  was 
through  the  S.  E.  ^  and  the  E.  |  of  the  8.  W.  ^  of  seetion  25,  town- 
ship 6,  range  14,  being  the  lands  of  William  A.  Allen.  The  land  ap- 
propriated for  th6  right  of  way  was  one  hundred  feet  in  width,  and 
the  damages  were  assessed  at  $220.76.  From  this  assessment  of 
damages  Ailed  appealed  to  the  district  court  of  Jackson  county. 
Upon  motion  of  the  plaintiff  in  error,  a  change  of  venue  was  granted, 
and  the  case  was  ordered  to  be  tried  in  Jefiferson  county.  The  case 
was  heard  at  the  June  term,  1877,  of  the  district  court.  The  jury 
assessed  the  damage  of  the  defendant  in  error  at  $500,  and  judgment 
was  rendered  accordingly  for  that  sum  in  his  fayor.  The  railway 
company  brings  the  case  here  for  review. 

£.  Stillings  and  Keeler  d  Oepkart,  for  plaintiff  in  error. 

The  main  and  most  important  question  in  this  case,  and  that  of  the  rail- 
way company  against  Ireland,  is  the  extent  of  the  right  acquired  by  a  railway 
company  in  the  strip  of  land  taken  for  a  highway  by  compulsory  proceedings 
through  occupied  and  improved  farms.  The  instruction  complained  of  in  the 
Case  of  Ireland  goes  to  the  extent  of  forbidding  the  fanner  and  his  stock  from 
passing  from  one  part  of  his  farm  to  the  other  v/nder  the  railroad,  in  the  bed 
of  a  stream,  so  deep  below  the  railroad  bridge  that  loaded  teams  could  readily 
pass  under  the  bridge,  without  any  Icind  of  obstruction  to  the  railway.  The 
same  point  is  substantially  before  the  court  in  the  Allen  Case;  for  in  that 
case  the  bridge  of  the  railroad  was  so  high  in  places  as  to  allow  the  free  pas- 
sage of  stock,  and  with  but  little  preparation  to  allow  a  roadway  so  far  below 
the  railway  as  to  be  no  kind  of  obstruction  to  it.    Has  our  legislature  given 

or  intended  to  give  any  such  monopoly  and  arbitrary  right  to  railway 
*287      compatiies?    *If  so,  it  is  time  it  should  be  known;  for  we  think  we 

may  safely  assert  the  proposition  that,  if  the  uniform  custom  Irom 
the  commencement  of  the  railway  construction  in  this  state  'to  the  present 
time  can  throw  any  light  upon  the  question,  or  tend  to  give  construction  to 
the  statute,  the  instructions  given  in  these  cases  are  not  the  law  of  the  state. 
In  the  Case  of  Allen,  the  proof  showed  that  he  was  and  had  been  in  tlie  use  of 
the  very  privilege  which  this  instruction  required  the  jury  to  give  him  dam- 
ages for  being  deprived  of.  The  statute  g^ves  the  railway  company  the  per- 
petual right  to  the  strip  of  land  for  the  use  of  the  railroad.  Dass.  St.  1876,  p. 
174.  §84.  Wherever  the  railway  passes  through  an  inclosure,  the  company 
must  make  caltle-guards  where  the  road  enters  and  where  it  leaves  the  in- 
closure. Laws  1869,  c.  81,  §  1.  The  inclosure  is  thus  kept  an  entirety  the 
same  as  before;  and  yet  we  are  told  by  this  instruction  that  it  is  the  right  of 
the  railway  company  to  exclude  the  occupant  and  his  stock  from  passing 
under  or  over  the  road,  without  regard  to  the  question  whether  such  crossing 
may  be  effected  without  dettlment  to  the  use  of  the  ground  for  a  railway. 
Suppose  the  banks  were  high  enough  for  a  bridge  to  be  made  across,  which 
would  be  no  obstruction  to  the  use  of  the  land  for  the  railway,  would  it  aot 
be  an  unripasonable  construction  to  put  on  the  right  given  by  the  statute  to 
say  that  the  company  could  forbid  such  crossing?  The  case  of  Connecticut  & 
P.  B.  Ry.  Co.  v.  HoltoUi  32  Yt.  43,  has  been  and  will  probably  be  relied  on 
to  support  the  instruction;  but  that  case  was  decided,  so  far  as  it  affected  the 
question  of  farm  crossing,  on  a  stiituto  of  that  stato,  and  it  is  no  way  in  point 
to  support  the  instruction  asked  and  given  in  these  cases.  The  authorities 
are  agreed  on  one  proposition,  which  is  that,  while  the  right  of  eminent  do- 
main gives  the  company  the  power  to  take  what  may  be  neoessaxy  for  tlie 
making  and  operation  of  its  railway,  the  power  extends  no  further.    Redf. 
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Bya.  260,  Oiesy  v.  Bailroad  Co.,  4  Ohio  St.  323-825.  That  it  was  not  neo- 
essary  to  take  from  the  farmer  the  right  to  cross  the  ndlroad  track 
*288  from  one  part  *of  the  farm  to  the  other  Is  shown  by  the  fact  tbat» 
either  by  statute  or  onstom,  this  right  has  always  been  exercised  by 
farmers  throughout  the  civilized  world.  That  the  company  could  not  pro- 
hibit the  owner  of  the  farm  from  passing  under  the  railroad  with  teams,  stock, 
etc.,  there  can  be  no  doubt.  Perley  v.  Chandler,  6  Mass.  455»  456;  2  Smith, 
Lead.  Cas.  258,  marg.  pp.  212,  213;  Washb.  Easero.  253,  marg.  p.  196. 

The  court  erred  in  refusing  to  allow  the  Jury  to  be  conducted  to  the  prem- 
ises, and  to  have  a  view  thereof.  Tlie  section  of  the  Code  providing  for  a  re- 
view by  the  jury  is  particularly  applicable  to  such  oases  as  these.  It  was  in- 
convenient, as  these  cases  were  tried  in  another  county,  but  such  inconven- 
ience should  not  deprive  a  party  of  such  benetlt. 

John  8.  Hopkins  and  Louis  A.  Mysrs^  for  defendant  in  error. 

In  the  opinion  of  the  court  below  it  was  unnecessary  for  the  jury  to  have  a 
view  of  the  property  which  was  the  subject  of  the  litigation,  and  improper, 
for  a  reason  by  him  known^  to  allow  the  jury  to  depart  Irom  the  county  of 
Jefferson,  and  travel  fifty  or  sixty  miles  to  Jackson  county,  to  view  pieces  of 
land,  the  market  value  of  which  alone  was  in  issue,  and  could  be  known  only 
by  those  acquainted  with  the  value  of  the  lands. 

Under  section  84  of  chapter  28  of  the  Laws  of  1868,  the  railway  company 

{plaintiff  in  error)  obtains  the  perpetual  use  of  the  strip  of  land  condemned. 
Jnder  section  1  of  chapter  105,  Laws  1876,  it  is  the  duty  of  each  and  every 
railway  company  witliin  this  state  to  construct  and  keep  in  repair  at  each  cross- 
ing of  any  regularly  laid  out  public  highway  a  good  and  substantial  crossing; 
and  it  is  not  obliged  to  construct  a  crossing,  only  at  such  a^place  or  point. 
Under  section  1  of  chapter  81  of  the  Laws  of  1869,  it  is  declared  that  when 
any  railroad  runs  through  any  improved  or  fenced  land,  said  railroad  company 
shall  nuike  proper  cattle-guards  on  such  railroad  where  it  enters  and  where  it 
leaves  such  improved  or  fenced  land;  and  the  railroad  company  is 
*21B9  not  compelled  to  make  cattle-^guards  between  such  points.  The  stat- 
utes of  this  state  do  not  declare  it  to  be  the  duty  of  a  railroad  company 
to  fence  the  right  of  way  taken  and  appropriated ;  but  that  it  may  do  so  can- 
not be  questioned,  and  the  right  to  do  so  is  contemplated  by  section  5,  c.  94, 
Laws  1874.  Kansas  Pac.  B.  Co.  y.  Mower,  16  Kan.  573;  Hopkins  v.  Kansas 
Pac.  B.  Co.,  18  Kan.  462.  The  statutes  of  the  stiite  do  not  declare  where  or 
when  the  railway  company  must,  if  ever,  construct  crossings  for  the  conven- 
ience of  the  defendant  in  error.  The  defendant  in  error  might  choose  to  have 
tliem  constructed  now,  and  in  places  to  suit  his  convenience,  while  the  plain- 
tiff in  error  might  choose  to  have  them  constructed  at  some  future  time,  and 
at  a  point  convenient  to  itself.  Who  is  to  settle  the  dispute?  The  commis- 
sioners appointed  by  the  couit  to  assess  the  damages  to  the  lands  of  the  de- 
fendant in  error  had  no  authority  to  locate  a  crossing,  had  they  attempted 
such  a  thing,  or  even  to  say  that  one  should  be  constructed.  The  statutes 
give  them  no  such  authority.  The  provisions  of  the  general  statutes  of  the 
various  states,  giving  the  power  to  exercise  the  right  of  eminent  domain, 
are  quite  similar,  and  the  rights  acquired  thereby,  afi  well  as  the  extent 
of  the  same,  would  be  similar  under  the  various  statutes.  The  statutes  of 
Vermont  are  similar  in  this  respect  to  the  statutes  of  this  state.  Gen.  St.  Yt. 
1870,  p.  219.  §  17.  The  section  declares  that  three  commissioners  shall  de- 
termine the  damages  which  the  owner  of  the  land  may  have  sustained,  or 
shall  be  likely  to  sustain,  by  the  occupation  of  the  railway.  The  statute  of 
Kansas  (Gen.  St.  c.  23,  §  84)  reads  that  the  perpetual  use  of  the  land  con- 
demned for  railway  purposes  shall  vest  in  the  railway  company,  its  succes- 
sors and  assigns.    The  decisions  made  by  the  supreme  court  of  Vermont  upon 
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the  provisions  of  said  section  of  their  statntes  will  be  authority  in  these  cases 
and  in  this  court    In  the  case  of  Jackson  v.  Rutland  &  B.  B.  Co.,  25  Vt.  150, 
the  court  uses  this  language;  "It  is  not  pretended  that  the  taking  of 
*290     the  land  for  a  highway  gives  the  public  anything  more  than  a  right  *'of 
way  In  the  land.    But  the  right  of  a  railway  company  to  the  exclu- 
sive possession  of  the  land  taken  differs  very  essentially  from  that  of  the 
public  in  the  land  taken  for  a  oonunon  highway.    The  railway  company  must, 
.  from  the  very  nature  of  its  operations,  for  the  security  of  its  passengers, 
workmen,  and  tlie  employment  of  the  road,  have  the  right  at  all  times  to  the 
exclusive  occupancy  of  Uie  land  taken,  and  to  exclude  all  concurrent  occu- 
pancy by  the  former  owners  in  any  mode  and  for  any  purpose." 

A  railway  company  may  maintain  trespass  for  all  unlawful  entries  and  acts 
upon  the  land  t^^en  by  it  for  railroad  purposes  whenevw  such  entries  and 
acts  interfere  with  the  exclusive  possession  of  such  land.  Connecticut  &  P. 
H.  By.  Co«  V.  Holton,  32  Yt.  48.  Driving  a  team  upon  or  across  the  track  or 
strip  of  land  condemned,  except  at  a  public  highway,  would  be  a  trespass. 
Troy  &  B.  R.  Co.  v.  Potter,  42  Vt.  266.  Stock  straying  upon  the  track  or 
strip  of  land  taken  for  railway  puiposes,  where  the  same  is  not  inclosed  with 
a  lawful  fence,  would  be  trespassing;  but  the  railway  company  could  not 
take  any  advantage  of  the  fact  of  such  trespass  in  an  action  brought  to  re- 
cover the  value  of  the  stock  killed  by  the  passing  trains  of  the  railway  com- 
pany. See  cases  before  cited;  also  Kansas  Fac.  R.  Co.  ▼,  Mower,  16  Kan. 
573;  Hopkins  v.  Kansas  Pac.  R.  Co.,  18  Kan.  462;  U.  P.  R.  Co.  v.  Rollins,  5 
Kan.  *167. 

The  plaintiff  in  error  has  purchased  the  strips  of  lands  in  question  at  the 
defendant  in  error.  It  must  pay  for  them  the  full  value  of  the  land  appro- 
priated. It  must  pay  for  the  damages  to  that  not  appropriated,  irrespective 
of  any  proposed  benefits  to  that  unappropriated.  Const.  Kan.  art.  12,  8  4; 
North  y.  Moore,  8  Kan.  *149;  Hunt  v.  Smith,  9  Kan.  *145;  St.  L.,  L.  £d. 
R.  R.  Co.  V.  Wilder,  17  Kan.  246.  The  plaintiff  in  error,  having  paid  the 
full  value  of  the  property  taken  for  corporate  purposes,  it  should  be  vested 
with  the  whole  interest  of  the  land .  Slake  v.  Rich,  34  K.  H.  285.  The  right 
of  perpetual  use  requires  for  its  enjoyment  a  use  of  the  land  permanent  in  its 
nature  and  practically  exclusive.  Hazen  v.  Boston  &  M.  R.  R.,  2  Gray, 
580.  The  legislature  of  Kansas  has  declared,  to  secure  the  safety  of  the  many 
passing  trains  and  their  millions  of  passengers,  just  the  places  where  the  peo- 
ple (and  the  defendant  in  error)  shall  pass  and  drive  teams  and  stock 
*291  across  railway  grounds.  Those  ^places  or  crossingps  are  at  the  regu- 
larly laid  out  public  highways.    Laws  1876,  c  105,  §§  1,  2. 

HoBTON,  C.  J.  The  errors  alleged  are  that  the  court  refused  to  allow 
the  jury  to  be  conducted  to  and  have  a  view  of  the  premiaea  appro- 
priated for  the  route  of  the  railroad,  and  that  the  jury  were  misdi* 
reoted  in  a  material  point  of  law. 

In  regard  to  the  first  allegation  of  error,  it  is  sufficient  to  say  that 

the  matter  of  viewing  the  premises  is  left  hy  the  statute  to  the  discre* 

tion  of  the  court.  ^  Section  277  of  the  Code  provides : 

''Whenever,  in  the  opinion  of  the  court.  It  is  proper  for  the  jury  to  have  a 
view  of  the  property  which  is  the  subject  of  litigation,  •  *  ♦  it  may  or- 
der them  to  be  conducted  in  a  body,  under  the  charge  of  an  officer,  to  the 
place,  which  shall  be  shown  to  them  by  some  person  appointed  by  the  court 
for  that  purpose." 

In  this  case  the  court  did  not  think  it  necessary  for  the  jury  to  view 
the  premises;  and  owing  to  the  great  inconvenience  attending  such  a 
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view,  both  in  regard  to  the  long  distance  the  jnry  woald  have  been 
compelled  to  travel,  and  the  great  delay  involved  in  the  disposition  of 
the  cause  in  the  trial  court  by  the  absence  of  the  jury  in  another 
county,  we  perceive  no  abuse  of  discretion  on  the  part  of  the  court  in 
this  action. 

The  direction  complained  of  is  as  follows : 

"Now,  as  to  the  right  of  the  company  and  the  plaintiff  to  the  strip  of  land 
taken  and  appropriated  by  the  company:  After  the  strip  of  land  is  approph* 
ated,  the  exclusive  use  of  this  strip  vests  in  the  company.  No  legal  right  or 
privilege  to  cross  over  or  under  it  is  reserved  or  left  to  the  plaintiff.  The 
company  has  a  perfect  right  to  fence  up  its  road,  except  at  public  highways  or 
public  crossings.  In  this  respect  the  right  of  the  company  differs  materially 
from  the  righte  of  the  public  in  land  taken  for  a  common  highway.  The  rail* 
way  company,  the  defendant,  loust,  from  the  very  nature  of  its  operations, 
for  the  security  of  its  trains,  its  passengers,  and  its  employes,  and  its 
*2l^  free  use  of  its  road,  have  the  right  *at  all  times  to  the  exclusive  occu- 
pancy of  the  land  taken,  and  to  exclude  all  concurrent  occupancy  by  the 
plaintiff  in  any  mode  and  for  any  purpose." 

From  the  record  it  is  shown  that  the  plaintiff  testified — 

"That  the  farm  was  worth  twenty  dollars  per  acre  before  the  construction 
of  the  railroad  across  it,  and  fifteen  dcrflars  per  acre  after  its  construction. 
He  also  testified  that  there  were  two  drains  crossed  by  the  road  on  his  land, — 
one  near  the  easterly  entrance  to  the  land,  and  one  near  the  center  of  the  land; 
that  the  railroad  company  bad  filled  up  the  eastern  one.  and  made  a  trestle- 
work  over  the  one  near  the  center;  that  the  one  near  the  center  of  the  farm 
was  deep  enough  below  the  railroad  trestle-work  for  stock  to  pass  under  the 
road,  by  making  a  little  expenditure,  but  that  the  railroad  company  bad  not 
prepar^  it  for  such  purpose,  nor  given  him  any  right  of  way  under  or  over 
said  road;  that  the  road  cut  off  a  pait  of  his  farm  from  Elk  creek,  and  left 
him  without  access  to  it  for  his  stock  from  the  main  part  of  his  farm;  that  he 
had  crossed  the  road  with  his  teams  and  hauled  a  part  of  his  crop  across  it 
the  present  season,  and  stacked  it  on  the  south  side  of  the  railroad  near  the 
creek;  and  that  the  railroad  company  never  gave  him  any  right  or  privilege  to 
cross  the  road  under  or  over  the  road." 

Other  witnesses  were  called  as  to  the  damages,  who  gave  their 
opinions, — some  of  them  much  above  that  of  the  plaintiff,  and  some 
of  them  much  below  it;  and  upon  the  testimony  so  given,  it  became 
a  question  of  importance,  as  affecting  the  damages  to  be  assessed, 
whether,  under  the  appropriation  made,,  as  shown  by  this  proceeding, 
the  railway  company  had  the  right  to  the  exclusive  possession  of  the 
right  of  way  appropriated,  and  to  prevent  the  owner  of  the  farm  from 
passing  under  or  over  the  si^d  railroad  with  his  teams  or  his  stock. 

To  decide  the  question  involved  it  becomes  necessary  to  determine 
the  nature  and  extent  of  the  interest  which  railroad  companies  ac- 
quire in  lands  obtained  by  condemnation  proceedings,  under  the  law 
of  1868  and  the  amendments  of  1870.  Section  84,  c.  23,  Laws  1868, 
provides  that  the  perpetual  use  of  the  land  condemned  shall 
*293  vest  in  the  railroad  company  to  which  it  is  *appropriated  foi 
the  use  of  the  railroad.  The  law  of  1864  provided  that  a  title 
in  fee-simple  might  be  acquired  by  railroad  companies  by  virtue  ol 
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their  compulsory  powers  in  taking  land.  Under  the  law  of  1868  % 
mere  easement  only  is  granted;  under  the  old  law  of  1864,  an  abso- 
lute title  could  be  secured.  Some  reason  must  have  existed  in  the 
minds  of  the  law-makers  for  the  change  which  has  been  made  in  the 
statute;  and  we  have  no  right  to  extend  by  judicial  construction  an 
easement  into  an  absolute  title.  There  is  a  wide  difference  between 
the  two.  Under  an  absolute  title  in  fee*simple,  the  owner  of  the  soil 
owns  from  the  center  of  the  earth  up  to  the  sky.  An  easement 
merely  gives  to  a  railroad  company  a  right  of  way  in  the  land;  that 
is,  the  right  to  use  the  land  for  its  purposes.  This  includes  the  right 
to  employ  the  land  taken  for  the  purposes  of  constructing,  maintain- 
ing, and  operating  a  railroad  thereon.  Under  this  right,  the  company 
has  the  free  and  perfect  use  of  the  sarfape  of  the  land,  so  far  as  nec- 
essary for  all  its  purposes,  and  the  right  to  use  as  much  above  and 
below  the  surface  as  may  be  needed.  This  would  include  the  right 
to  tunnel  the  land,  to  cut  embankments,  to  grade  and  make  road- 
beds, to  operate  and  maintain  a  railroad  with  one  or  more  lines  of 
track,  with  proper  stations,  depots,  turn-outs,  and  all  other  appurte- 
nances of  a  railroad.  The  former  proprietor  of  the  soil  still  retains 
the  fee  of  the  land  and  his  right  to  the  land  for  every  purpose  not  in- 
compatible with  the  rights  of  the  railroad  company.  Upon  the  dis- 
continuance or  abandonment  of  the  right  of  way,  the  entire  and 
exclusive  property  and  right  of  enjoyment  revest  in  the  proprietor  of 
the  soil.  After  the  condemnation  and  payment  of  damages,  the  soil 
and  freehold  belong  to  the  owner  of  the  land,  subject  to  the  easement 
or  incumbrance,  and  such  land-owner  has  the  right  to  the  use  of  the 
condemned  property,  provided  such  use  does  not  interfere  with  the  use 
of  the  property  for  railroad  purposes.  In  some  cases,  the  right 
*294  of  the  owner  of  the  soil  would  practically  not  amount  *to  any- 
thing, because  the  purposes  of  a  railroad  company  might  re- 
quire the  use  of  all  the  land  taken  to  such  a  degree  as  to  forbid  the 
owner  from  any  benefit  whatever.  The  paramount  right  is  with  the 
railroad  company,  and  the  land-owner  can  do  nothing  which  will  in- 
terfere with  the  safety  of  its  road,  appurtenances,  trains,  passengers, 
or  workmen. 

■ 

With  these  views  of  the  interest  which  railroad  companies  acquire 
in  lands  obtained  by  condemnation  proceedings,  it  is  evident  that  th4 
court  erred  in  instructing  the  jury  that  *'no  legal  right  or  privilege  to 
cross  over  or  under  [the  railroad]  is  reserved  or  left  to  the  plaintiff," 
[defendant  in  error.]  Under  this  instruction,  the  land-owner  could 
not  erect  a  suspension  bridge  over  the  road,  or  float  in  a  baloon  over 
it  in  the  air ;  or  even  dig  coal,  or  mine  minerals,  or  quarry  rock,  in 
the  bowels  of  the  earth  beneath  the  road-bed.  The  law  is  otherwise. 
After  the  strip  of  land  was  appropriated  to  the  plaintiff  in  error,  the 
perpetual  use  of  the  land  vested  in  the  railway  company,  its  sueces- 
sors  and  assigns,  for  railroad  purposes.  The  defendant  in  error  bad 
no  legal  right  or  privilege  to  cross  over  or  under  the  road  so  as  to  in* 
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terfere  with  the  use  of  the  property  for  those  purposes.  The  com- 
pany had  a  perfect  right  to  fence  up  its  road»  except  at  public  high* 
ways  or  public  crossings.  In  the  use  of  the  land,  the  railroad  com- 
pany had  the  paramount  nght;  but  the  defendant  in  error  had  also 
the  right  to  the  land  for  every  purpose  not  incompatible  with  the 
rights  of  the. road.  If  the  railroad  company  required  exclusive  occu- 
pancy of  the  land  taken  for  the  use  of  its  railroad  on  account  of  the 
nature  of  its  operations,  or  for  the  security  of  its  trains,  its  passen- 
gers, or  its  employes,  it  was  entitled  to  such  occupancy.  On  the  other 
hand,  if  the  company  had  built  its  bridges  and  trestle-work  so  high 
in  places  as  to  allow  the  free  passage  of  stock  or  teams  under  the  road, 
and  their  entry  and  passage  were  of  no  detriment  to  the  railroad,  and 
in  no  way  interfered  with  the  use  of  the  land  for  the  purposes  of  the 

railroad,  the  defendant  in  error,  as  the  land-owner,  had  the 
*295     right  to  enter  upon  such  land,  and  pass  under  such  ^bridges 

or  trestle-work  with  his  teams  and  stock  without  being  a  tres- 
passer. He  had  also  the  right  to  widen  the  drain  or  passage  under 
the  trestle-work,  if  this  in  no  way  interfered  with  the  rights  of  the 
railway  company.  The  trial  court  followed  the  authority  of  Jackson 
V.  Bailroad  Co.,  25  Yt.  160;  but  that  is  an  exceptional  case.  It  goes 
too  far.  It  transfers  an  easement  into  an  absolute  title.  It  announces 
as  a  matter  of  law  that  a  railroad  company  has  the  right  at  all  times 
to  the  exclusive  occupancy  of  the  land  condemned  for  its  purposes, 
and  excludes  all  concurrent  occupancy  by  the  land-owner  in  any  mode 
or  for  any  purposes.  We  are  unwilling  to  approve  that  doctrine.  It 
is  onr  opinion  that  it  is  a  question  of  fact,  not  of  law,  whether  the  ne« 
cessities  of  the  railroad  demand  exclusive  occupancy  for  its  purposes, 
and  what  use  of  the  property  by  the  owner  is  a  detriment  to,  or  inter- 
ference with,  the  rights  of  the  road.  Again,  this  authority  is  in  con- 
flict with  the  majority  of  cases,  and  ,if  adopted  as  the  law  in  this  state, 
now  so  sparsely  settled,  and  where  in  many  of  the  frontier  counties 
but  a  single  track  is  necessary^  and  public  highways  and  public  cross- 
ings are  at  great  distances  from  each  other,  would  work  severe  hard- 
ship and  injustice,  filake  v.  Bich,  84  N.  H.  282;  Wasbb.  Easem. 
159,  214;  Lance's  Appeal,  65  Pa.  St.  16;  Evans  v.  Haefner,  29  Mo. 
141;  Bailroad  C!o.  v.  Burkett.  42  Ala.  88;  1  Bedf.  Bys.  247;  BaU- 
road  Co.  v.  Kip,  46  N.  Y.  646 ;  Cemetery  v.  Bailroad  Co.,  68  N.  Y.  591. 
The  direction  to  the  jury  by  the  court  below,  inconsistent  with  this 
opinion,  being  erroneous,  the  judgment  is  reversed,  and  the  cause  re- 
manded for  new  trial. 

Yalentinb,  J.,  concurring.     Brewbb,  J.,  not  sitting. 
V.  22k— 14 
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*296  ♦Kansas  Cent.  Ry.  Co.  v.  P.  H.  Ireland. 

January  Term,  1879. 

At  the  June  term,  1877,  of  the  district  court  of  Jefferson  coanty» 
Ireland  had  judgment  against  the  railway  company  for  $247  dam- 
ages, and  for  costs. 

E.  Stillinga  and  Keeler  <t  Oephart,  for  plaintiff  in  error. 

John  S.  Hopkins  and  LouU  A.  Myers,  for  defendant  in  error. 

Per  Curiam.  The  decision  in  the  case  of  Kansas  Cent.  By.  Co.  y. 
Allen,  ante,  *285,  is  decisive  of  this;  and  the  judgment  of  the  dis- 
trict court  must  be  reversed^  and  the  case  remanded  for  a  new  trial. 

Brewer,  J.,  not  sitting. 


Jambs  H.  Artman  v.  Kansas  Cent.  Bt.  Ga 

January  Term,  1879. 

I.  Oare  and  Diligenoe:  Presumption.  Every  adult  is  presumed  to  be 
endowed  with  sufficient  reason  to  enable  him  to  exercise  ordinary  pru- 
dence, and  the  law  demands  of  every  such  person  the  employment  of  all 
reasonable  means  to  foresee  and  prevent  injury. 

a.  Gontributory  Negligenoe:  Case  Stated:  No  BeooTory.  A.  conveyed 
by  deed  to  a  railway  company  a  right  of  way  through  his  farm  for  the 
railroad  of  the  grantee,  said  farm  lying  on  both  sides  of  the  strip  granted. 
The  deed  contained  this  clause:  ''Said  second  party  [the  railway  com- 
pany] agrees  to  build  a  wagon  road  across  said  railroad  on  each  of  the 
tracts  of  land  conveyed,  at  such  convenient  points  as  said  first  party  [A.] 
may  elect. "  The  railroad  company  accepted  the  deed,  had  it  reooMed, 
entered  into  possession  of  the  strip  of  land,  constructed  its  railroad 
thereon,  commenced  to  construct  one  wagon  road  at  a  point  designated 
on  the  strip  by  A.,  and  then  left  it  in  an  unfinished  and  incompl^ 

4^7  condition, — so  mucli  so,  that  A.  stated  in  his  testimony  he  did  *not 
consider  it  a  crossing  at  all.  No  sufficient- grading  was  had  at  the 
place.  An  empty  wagon  could  be  driven  over,  if  care  was  used;  but  it 
was  dangerous  to  cross  with  a  load.  A.,  well  knowing  the  danger  of 
crossing,  and  being  familiar  with  the  ground,  attempted  in  day-light  to 
cross  with  faJs  team  and  wagon.  On  his  wagon  was  a  hay-frame,  par- 
tially filled  with  hay  and  corn,  and  containing  three  children,  himself, 
and  another  adult  person.  As  the  wagon  was  leaving  the  track,  the 
horses  started,  on  account  of  the  wagon  or  rack  shoving  forward  against 
them,  from  the  grading  not  being  in  good  shape,  and  ran  away,  injuring 
themselves,  the  harness,  and  wagon,  and  causing  serious  and  permanent 
injuries  to  A.    Held,  that  in  an  ^ion  by  A.  against  the  railway  oompaoy 
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for  damages  for  such  injuries,  on  the  proof  of  these  faets»  A.  is  not  en- 
titled to  recover,  and  the  trial  court  might  rightfully  and  properly  sus- 
tain a  demurrer  interposed  by  the  defendant  to  the  evidence  of  plaintiff.^ 

Error  from  Atchison  district  court. 

This  action  was  brought  to  recover  dama^^^es  for  personal  injnries, 
which  the  plaintiff  in  error  (plaintiff  below)  alleged  he  received  while 
crossing  the  railroad  of  the  defendant  in  error  (defendant  below)  in 
Atchison  county,  on  or  aboat  October  2, 1875.  On  January  27, 1872, 
the  plaintiff,  with  his  wife,  execnted  a  deed  to  the  defendant,  con* 
veying  a  right  of  way  for  a  single  or  double  track  railway  through 
their  lands  in  said  county.  The  deed  recited  that  said  plaintiff  and 
wife,  for  and  in  consideration  of  the  location  of  the  defendant's  rail- 
way through  and  on  the  lands  described  in  the  deed,  and  of  one  hun- 
dred dollars,  granted  and  conveyed  the  right  of  way.  The  deed  con- 
tained this  clause : 

"Said  second  party,  the  Kansas  Central  Bailway  Company,  agrees  to  build 
a  cattle-guard  where  said  raihroad  crosses  the  north  line  of  the  second  tract 
above  described,  and  to  build  a  wagon  road  across  said  railroad  on  each  of  the 
above-described  tracts  at  such  convenient  points  as  said  first  party  [the  plain- 
tiff] may  elect.  ** 

The  grantee  accepted  the  deed,  had  it  recorded,  entered  into  pos- 
session of  the  strip  of  land,  and  constructed  a  railroad  thereon.  The 
petition  alleged  that  long  prior  to  October  6,  1875,  the  plaintiff 
elected  and  designated  the  places  at  which  he  wished  to  have  the 
railway  company  build  and  construct  the  wagon  roads  across 
*398  the  railroad  on  the  land  ^conveyed  by  him ;  that  the  defend- 
ant neglected  its  duty,  and  refused  to  build  or  maintain  any 
wagon  roads  whatever  upon  the  land ;  that  on  or  about  October  2, 
1875,  while  he  was  lawfully  pursuing  his  business  in  the  use  and  en- 
joyment of  his  premises,  and  while  crossing  the  railroad  track  at  a 
place  designated  for  the  construction  of  the  wagon  road,  he  was 
greatly  injured  and  damaged;  that  his  wagon  was  upset  and  broken, 
his  team  frightened  so  that  it  ran  away,  and  that  he  sustained  dam- 
age to  the  full  sum  of  $8,800.  On  the  trial  the  plaintiff  testified  as 
follows : 

"I  am  the  plaintiff  in  this  action,  and  own  the  premises  mentioned  in  the 
petition,  and  was  the  owner  of  them  in  1872.  I  have  resided  there  about  ten 
years.  The  map  now  here  gives  a  correct  representation  of  the  premises.  I 
recollect  when  ^e  line  of  the  defendant's  railroad  was  located  there.  A  man 
by  the  name  of  McDowell  was  the  only  person  I  saw  there  engaged  in  getting 
the  right  of  way  for  the  railroad.  I  am  the  J.  H.  Artman  whose  name  is 
signed  to  the  deed  annexed  to  the  petition.  The  section  boss  who  had  charge 
of  the  work  of  making  this  crossing  was  Mr.  Allen.  Since  the  building  of 
that  road  there  has  been  no  other  crossing  made  or  commenced  on  this  82-Hcre 
piece  of  land  except  the  one  spoken  of  here,  and  there  never  has  been  a  com- 

>  See,  also.  McQueen  v.  Central  Branch  U.  P.  R.  Co.  80  Kan.  696.  1  Pac.  Rep.  189; 
Williams  v.  Atchison,  T.  ft  S.  F.  R.  Co.,  ante,  ni7:  Union  Pac  Ry.  Ca  ▼.  Adams, 
88  Kan.  480,  6  Pac.  Rep.  629. 
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pleted  crossing  at  that  point.  After  the  road  was  completed,  it  ran  along  a 
good  while,  and  I  had  been  at  them  seyeral  times  to  fix  me  a  crossing,  and 
finally,  along  in  the  latter  part  of  1873  or  fore  part  of  1874,  Mr.  Allen  told  me 
to  stake  it  off,  and  I  did  so.  I  saw  him  a  few  days  after,  and  be  said  be  would 
fix  it.  I  went  with  him,  and  showed  him  the  place  where  I  wanted  it.  He 
wanted  to  make  it  further  down  the  field.  1  said  I  did  not  care,  so  it  was  not 
much  further  down.  He  said  he  had  not  got  the  lumber  to  fix  it  right,  bat 
for  me  to  furnish  tbe  stringers,  and  he  would  make  me  a  decent  crossing.  I 
went  to  the  timber  and  got  some  stringers,  and  they  went  to  work  and  pat  on 
what  lumber  they  had,  but  they  did  not  have  enough  to  finish  it.  They  cut 
some  of  the  boards  in  two,  but  still  did  not  have  enough.  It  went  on  in  tliat 
condition,  and  finally  Mr.  Allen  was  taken  off  the  road,  and  Mr.  Boggs  came 
along  as  section  boss,  and  I  got  after  him  to  fix  it    There  were  two  or  three 

boards  at  another  place  between  the  rails  that  were  never  used,  and  I 
*299      told  him  to  take  them  and  fix  it.    It  went  along  two  or  three  ^months, 

and  as  I  was  passing  along  I  saw  that  those  boards  had  been  takoi 
up,  but  what  was  ever  done  with  tliem  I  don't  know.    There  were  some  boards 
put  in  the  crossing  at  the  public  road  that  looked  like  them,  and  that  crossing 
on  my  place  remained  in  the  same  condition.    My  business  is  farming,  and  1 
have  been  at  it  ever  since  I  was  big  enough  to  do  anything.    In  making  use 
of  the  land  where  I  live,  it  is  necessary  for  me  to  cross  the  track  of  the  rail- 
road.   There  has  never  been  a  good  wagon  road  leading  upon  the  railroad 
track  since  the  road  was  built.    There  was  one  commenced,  as  I  tiave  ex- 
plained, but  it  was  never  completed.    It  was  a  little  better  on  the  east  side, 
and  I  could  cross  it  with  an  empty  wagon,—- in  fact,  did  cross  it.    The  time 
I  was  injured,  wliich  was  on  Saturday  evening,  I  had  been  stacking  hay  till 
late.    At  noon  the  little  boy  spoken  of  wanted  to  go  down  to  the  timber  for 
some  hazel-nuts,  and  his  little  sister  went  with  him.    After  we  got  through 
our  work,  we  put  on  two  or  three  shocks  of  hay  and  seventy-five  or  a  hundred 
ears  of  corn,  and  started  home.    I  was  driving,  and  came  upon  the  crossing 
as  usual.    I  had  to  be  careful,  and  just  as  I  got  on  the  road  and  started  down 
on  the  other  side,  the  wagon  twisted, — ^I  can't  teU  how, — and  the  hay-frame 
must  have  struck  the  horses;  and  I  did  not  have  time  to  stop  them,  till  I  was 
thrown  against  the  fence  and  bruised  up  and  hurt.    As  near  as  I  can  tell,  the 
wagon  was  just  l^^aving  the  track  when  the  horses  started.    The  cause  of  the 
wagon  or  rack  shoving  forward  on  the  horses,  must  have  been  from  the  grade 
not  being  in  good  shape.    The  hay,  or  something  of  that  kind,  was  shoved 
forward  upon  the  horses.    I  don't  know  how  I  got  off  the  wagon,  or  how  tiie 
rest  got  off.    The  first  I  remember  was,  I  got  up  and  saw  Bob  Young,  and  1 
asked  him  where  my  boy  was,  and  commenced  looking  in  the  hay  for  bini. 
The  next  thing  I  remember,  I  was  up  by  the  horses,  where  they  had  caught 
tbem.     From  there  I  got  to  the  house  someway;  I  don't  remember  much 
about  it.    I  was  put  to  bed,  and  Dr.  Lane  came  and  dressed  my  wounds. 
There  was  a  gash  clear  across  my  arm,  and  they  said  they  could  see  tbe  main 
vein  plainly.    My  head  was  cut  across  on  the  right  side,  and  my  right  shoul- 
der was  hurt  considerably.    My  collar  bone  was  cracked,  and  it  was  thought 
one  of  my  ribs  was  broken.    It  must  have  been  as  much  as  a  month  or  six 
weeks  before  I  could  get  out  of  bed,  and  when  I  did  get  out,  I  could  not  raise 

my  arm  up,  and  to  this  day  I  can't  use  my  arm  as  well  as  I  could  l)e- 
*300      fore  *the  injury.    I  suffered  greatly,  and  could  not  lie  down,  but  bad 

to  be  propped  up  in  bed,  and  was  not  able  to  turn  myself  in  bed  for 
the  first  two  weeks.  I  paid  the  physicians  for  their  services;  but  I  don't 
know  how  much  it  amounted  to.  I  don*t  remember  of  Dr.  Coyle  being  there 
more  than  twice.  I  think  Dr.  Lane  was  there  fifty  times.  He  lived  right  at 
the  station.  During  the  first  four  weeks  I  was  in  bed,  I  was  not  able  to  take 
care  of  myself.    My  family  and  the  neighbors  took  care  of  me.    Dr.  Goyle  is 
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now  dead»  and  I  don't  know  where  Dr.  Lane  is.    I  have  not  been  able  to  do 
any  woife  on  the  farm  to  amount  to  an3^hing  since  that  accident." 

**[Cro8S''€xamination.']  Mr.  McDowell  was  the  man  who  was  engaged  in 
procuring  the  right  of  way  out  there.  I  did  not  tal^e  charge  of  that  matter 
myself.  I  will  explain  all  I  did  in  the  mattev,  if  you  will  allow  me.  I  don^t 
remember  ever  crossing  that  place  with  a  load;  but  I  often  crossed  it  empty. 
It  was  not  safe  to  cross  with  a  load.  When  I  had  a  load,  I  went  by  the  pub- 
lic road;  but  that  was  about  three-quarters  of  a  mile  further.  I  discovered 
that  place  where  there  were  two  or  three  boards  on  the  road  some  time  after 
they  commeDced  the  other  crossing.  The  boards  put  in  between  the  rails  at 
the  crossing  were  twelve  or  fourteen  feet  long.  They  were  of  different 
lengths  and  widths,  and  seemed  to  be  scrap  lumber.  On  the  east  side  there 
were  boards  enough,  if  they  had  been  long  enough,  to  have  made  a  good 
Grossing.  There  were  boards  betwtren  the  rails,  and  one  board  outside  the 
rails  on  each  side;  and  there  were  no  more  boards  for  two  or  three  feet,  and 
then  commenced  the  end  of  the  stringers  that  went  across  tlie  ditch.  If  the 
boards  had  reached  clear  across  the  ditches  and  had  been  long  enough,  it 
would  have  been  a  very  good  crossing,  if  they  had  graded  it  so  as  to  get  on 
and  off  the  bridge  across  the  ditches.  It  never  would  have  been  a  complete 
crossing,  the  way  they  started  it*  It  was  a  narrow*  contracted  roadway. 
There  was  no  grading  up  to  the  end  of  the  stilngers.  I  never  considered  it  a 
crossing  at  all.  I  spolse  to  Mr.  Boggs  several  times  about  fixing  that  cross- 
ing, and  also  to  Mr.  Martin,  the  general  superintendent  of  the  road,  about  it^ 
but  be  put  me  off,  saying  they  were  hard  up.  I  furnished  the  stringers  for 
that  crossing;  but  I  did  not  furnish  anything  else.  Those  stringers  are  not 
there  now.  They  have  been  cut  up  and  put  under  the  ties.  I  commenced 
using  that  crossing  soon  after  it  was  built,  as  it  was  built,  and  con- 
*801  tinued  to  use  It  up  to  the  *tlme  of  this  accident.  I  have  crosseci  there 
maybe  forty  times  empty.  I  think  that  was  as  much  of  a  load  as  I 
ever  had  on  before.  I  can't  state  just  how  I  had  the  little  child  at  th>e  time  I 
crossed.  I  was  not  paying  much  attention  to  it.  I  must  have  had  it  in  front 
of  me.  I  can't  tey  you.  just  how  I  was  holding  the  lines.  Qenerally  I  am 
careful  in  holding  them.  I  certainly  had  hold  of  the  lines.  I  was  not  show- 
ing my  little  child  how  to  drive  at  that  place.  One  of  the  horses  I  was  driv- 
ing that  day  I  had  owned  for  three  years,  and  the  other  from  the  March 
before." 

Other  witnesses  testified,  on  the  part  of  the  plaintiff,  that  the  cross^ 
ing  bad  never  been  completed ;  that  it  was  rough, — Almost  impassa- 
ble; that  it  was  not  a  good  crossing  to  get  on  or  off.  One  witness 
testified  that  he  never  considered  it  a  reasonably  safe  crossing ;  an- 
other, that  a  person  might  get  on  and  off  of  it  with  an  empty  wagon, 
bat  not  with  a  loaded  one.  Robert  Young  testified  that  he  was  pres- 
ent on  the  wagon  at  the  time  of  the  accident;  that  there  were  Mr. 
Artman,  the  children,  and  himself  on  the  wagon,  with  some  hay, 
probably  300  pounds,  and  aboot  a  bushel  of  com ;  that  after  putting 
the  hay  and  corn  on  the  wagon  they  started  for  home,  and  in  crossing 
the  railroad  track,  just  as  they  were  going  off  the  track,  the  team 
ran  off, — ^it  ran  np  to  the  fence  and  made  a  turn  and  threw  them  all 
ofiF;  that  they  were  coming  from  a  south-east  direction,  and  going  to- 
wards the  north-west.  The  track  was  higher  than  the  original  sur- 
face of  the  ground;  font  he  didn't  remember  that  there  was  any  fill- 
ing by  which  it  was  convenient  to  get  upon  the  track,  though  they 
did  get  np.     That  they  went  up  angling  on  and  over  the  track,  driv- 
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ing  very  slow;  that  his  back  was  towards  the  horses,  and  be  felt  the 
start  before  he  saw  anything.  He  first  noticed  the  starting  of  the 
team,  as  they  were  going  down  off  the  track.  That  they  oonld  not 
cross  straight  over  that  place,  but  had  to  go  angling  over  it;  that  be 
had  been  over  that  place  before  with  an  empty  wagon.  It  was  not 
so  they  could  cross  it  with  a  load.  Mr.  Wood  testified  that  he  had 
frequently  seen  the  crossing  in  passing  along  the  public  road;  that 
he  had  never  seen  it  in  a  finished  condition, — something 
*302  *was  always  lacking.  It  was  never  graded  up.  Mr.  Artman 
engaged  him  to  do  his  harvesting  in  June,  1875,  and  he  took 
his  reaper  behind  his  wagon  and  went  down  to  the  place  to  cross,  but 
was  not  willing  to  risk  it,  and  went  down  the  track  on  the  west 
side,  and  crossed  where  there  was  no  crossing  at  all ;  that  be  might 
have  crossed  at  this  crossing  if  be  had  had  a  wagon  alone ;  but  with 
the  reaper  behind  he  did  not  care  to  try  it.  One  reason  was  that  he 
would  have  to  make  some  very  short  turns  to  get  around  the  apron 
or  bridge  over  the  ditches,  which  he  could  not  do  with  the  reaper  be- 
hind the  wagon.  It  was  impossible  to  go  squarely  on  and  off  the 
crossing ;  but  he  would  have  to  go  obliquely  on  and  off  it.  The  ditches 
were  some  thirteen  inches  deep,  and  six  or  eight  feet  wide«  William 
Wells  testified  that  he  was  standing  at  his  house  on  the  evening  of 
the  injury,  at  about  five  o'clock,  and  saw  Mr.  Artman  and  bis  family 
coming  from  the  hay  field;  that  he  was  looking  at  them  about  the 
time  they  came  on  the  railroad,  and  saw  the  horses  start;  that  he 
saw  the  hay  fall  off  with  the  persons,  and  that  he  ran  and  caught  the 
team.  The  horses  were  frightened,  but  were  running  slowly.  That 
the  reason  they  were  running  slowly  was  that  one  of  the  children  was 
fastened  in  the  lines,  and  hanging  over  the  front  of  the  wagon  and 
pulling  against  the  horses. 

After  the  plaintiff  had  closed  his  evidence,  the  defendant  interposed 
a  demurrer,  upon  the  ground  that  no  cause  of  action  had  been  proved. 
The  demurrer  was  sustained  by  the  court,  and  judgment  rendered 
against  the  plaintiff  for  all  costs. 

Everest  d  Waggener^  for  plaintiff  in  error. 

E.  Stillinggy  for  defendant  in  error. 

HoBTON,  G.  J.  No  cause  of  action  was  made  oat  by  the  evi- 
*303     dence,  and  the  court  properly  sustained  the  demurrer.    If  *the 

case  had  been  submitted  to  the  jury  upon  the  testimony  intro- 
duced by  the  plaintiff,  and  a  verdict  had  been  returned  in  his  favor, 
we  have  no  hesitation  in  saying  that  the  court  ought  to  have  set  it 
aside.  The  facts  are  not  only  undisputed,  but  admit  of  only  one  con- 
clusion as  to  the  negligence  of  the  plaintiff.  He  was  familiar  with 
the  right  of  way,  the  railroad  track,  and  the  dangers  of  crossing. 
He  knew  that  an  empty  wagon  could  scarcely  be  driven  over  with 
safety,  and  yet,  with  this  knowledge,  with  his  eyes  open  as  to  the 
perils  of  trying  to  eross,  he  attempted  to  drive  over  with  a  hay-frame 
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on  his  wagon,  partially  filled  with  bay  and  oom,  and  containing  him* 
self,  three  children,  and  Mr.  Yonng.  Undoubtedly  he  hoped  and  ex- 
pected to  cross  in  safety ;  bat  it  was  a  dangerous  experiment,  and 
one  which  was  exceedingly  unfortunate  to  him.  His  misfortunes 
naturally  excite  sympathy,  but  give  no  legal  claim  in  this  kind  of  ac- 
tion for  damages.  He  was  so  negligent  of  bis  duty  to  himself,  so 
wanting  in  care  and  diligence  in  his  conduct,  that  the  law  will  not 
afford  him  the  relief  which  be  seeks.  Using  the  language  of  the 
counsel  for  defendant,  we  may  say:  *"!!  he  could  drive  over  this 
place,  knowing  the  crossing  never  to  have  been  completed,  and  know- 
ing such  driving  to  be  unsafe,  and  charge  the  railway  company  with 
the  fruits  of  such  imprudence,  he  could  have  gone  across  the  same 
place  without  any  part  of  the  crossing  having  been  made,  and  re- 
quired the  company  to  pay  for  the  lives  and  property  destroyed  by 
Buoh  attempt."  The  plaintiff  was  guilty  of  ordinary  negligence,  to 
say  the  least,  contributing  directly  to  the  injury,  and  of  such  negli- 
gence on  his  part  as  defeats  a  recovery. 

Counsel  for  plaintiff  urge,  in  support  of  his  claim  for  damages^ 
that,  where  a  contract  creates  a  duty,  the  neglect  to  perform  that 
duty,  as  well  as  the  negligent  performance  of  it,  is  a  ground  of  action 
for  tort,  hence  it  is  at  the  election  of  the  party  injured  to  sae  either 
on  the  contract  or  the  tort;  and  then  argue  that,  as  the  company  ac- 
cepted the  deed,  it  was  bound  to  construct  the  wagon  road  in  a  rea- 
sonably safe  manner,  and  having  neglected  to  perform  that 
*304  duty,  it  was  re*8ponsible  for  all  injuries  resulting  to  the  plain- 
tiff received  by  him  in  attempting  to  cross  the  road.  The  rule 
of  law  stated,  as  a  general  one,  is  correct,  but  the  deduction  at- 
tempted to  be  drawn  therefrom  for  this  case  by  counsel  is  not  tenable. 
A  party  cannot,  with  his  eyes  open,  imprudently  and  recklessly  walk 
or  drive  into  a  dangerous  culvert,  or  an  uncovered  pitfall,  left  by  a 
'  railway  company,  where,  by  contract  or  other  duty,  it  is  required  to 
cover  it  safely,  and  then,  notwithstanding  his  want  of  ordinary  care, 
recover  for  his  personal  injuries  inflicted  by  falling  into  such  culvert 
or  pitfall.  This  theory  would  relieve  a  party  thus  receiving  injury 
from  the  exercise  of  any  care.  Upon  this  theory,  the  greater  the 
carelessness  and  the  grosser  the  negligence  of  the  person  injured,  the 
greater  the  liability  of  the  company.  This  doctrine  is  unsound. 
Every  adult  is  presumed  to  be  endowed  with  sufficient  reason  to  en- 
able him  to  exercise  ordinary  prudence,  and  the  law  demands  that 
every  such  person  must  employ  reasonable  means  to  foresee  and  pre- 
vent injury. 

Notwithstanding  the  defendant  is  not  liable  in  this  action,  the 
plaintiff  had,  long  prior  to  this  suit,  his  cause  of  action  against  the 
company  for  its  refusal  to  build  the  wagon  roads  on  the  pieces  of  land 
conveyed  for  right  of  way.  He  might,  perhaps,  have  brought  his  ac- 
tion to  compel  the  company  to  construct  suitable  roads.  He  cer- 
tainly could  have  obtained  pecuniary  compensation,  in  the  way  of 
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damages,  for  the  breach  of  duty  on  the  part  of  the  company  in  not 
performing  the  conditions  of  the  deed. 

On  account  of  the  negligence  of  the  plaintiff,  the  other  allegations 
of  error  are  immaterial,  and  need  not  be  discussed. 

The  judgment  of  the  district  court  will  be  affirmed* 

(All  the  justices  concurring.) 


*805     *Emooh  Fendbb,  Trustee,  etc.,  and  others^  v.  Neosho  Fills 

Tp.,  Woodson  Co, 

January  Term,  1879. 

Bonds :  Taxes  for :  Detaohed  Territory.  Where  a  township  in  any  county 
has  voted  and  issued  bonds  for  the  construction  of  a  bridge,  and,  before 
the  bonds  are  paid,  a  portion  of  the  territory  of  such  township  is  detaciied 
from  the  township,  and  out  of  such  detached  territory,  toget-her  with  other 
territory,  a  new  township  is  organized,  heldf  that  it  is  the  duty  of  the 
oificers  of  the  old  township  to  levy  all  the  taxes  that  are  to  he  levied  for 
the  payment  of  said  bonds  and  interest,  whether  such  taxes  are  to  be 
levi^  on  the  property  of  the  old  township  or  on  the  real  estate  of  the  de- 
tached territory;  and  it  is  not  the  duty  of  the  officers  of  the  new  town- 
ship to  levy  any  of  said  taxes. 

Error  from  Woodson  district  eonrt. 
The  case  is  stated  in  the  opinion. 

W.  H.  Slavens  and  Gates  d  Keplinger^  for  plaintiffs  in  error. 

Tlie  court  erred  in  requiring  any  levy  to  be  made  by  the  officers  of  Everett 
township.    Plaintiffs  in  error  are  officers,  not  of  Neosho  Falls  township,  but 

of  Everett  township.  Their  official  duties  relate  to  their  own  town-  * 
'•'306  ship.  If  ^outside  parties  have  claims  upon  certain  of  the  citizens  or 
the  property  of  Everett  township,  where  is  the  law,  rule  of  comity,  or 
treaty  stipubition  which  requires  plaintiffs  to  assist  in  the  coUection?  The 
law  is  explicit  on  this  point.  The  detached  territory  is  to  be  subject  to  taxa- 
tion precisely  "as  if  no  change  had  l>een  made  in  the  boundaries."  Neither 
the  officers  of  Everett  nor  of  Neosho  Falls  can  perform  offidal  duties  outside 
of  their  respective  townships.  So  fnx  as  this  bonded  indebtedness  is  concerned, 
the  detached  territory  is  as  completely  a  part  of  Neosho  Falls  township,  and 
as  much  within  the  jurisdiction  of  its  officers,  as  prior  to  the  division.  The 
tax,  if  levied  at  all,  must  be  levied  by  the  officers  of  Neosho  Falls  township. 

The  law  of  1873  was  not  intended  to  apply  to  the  bonds  in  question.  No 
class  of  legislation  is  looked  upon  with  more  disfavor  than  that  which  is  re- 
trospective. Sedg.  St.  &  Const.  Law,  160  et  seg.  And  such  tendency  is 
rapidly  increasing.  Hoaglaiid  v.  City  cf  Sacramento,  4  Gent  Law  J.  521. 
Retrospective  statutes  are  to  be  strictly  construed.  Sedg.  St.  A  Const.  Law, 
163,  note.  Bearing  in  mind  these  preliminary  principles,  let  us  consider  the 
act  of  1873.  This  law,  by  its  terms,  applies  only  to  bonds  lawfully  authorixed 
and  issued  by  a  vote  of  the  people.  The  bonds  in  question  were  neither 
authorized  nor  issued  lawfully.    They  were  issued  largely  in  excess  of  the 
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Statutory  limit,  and,  instead  of  being  used  for  the  negotiation  of  a  loan,  they 
were  paid  directly  fox:  the  bridge,  and  the  officers  of  Neosho  Falls  township 
thereby  issued  them  in  criminal  violation  of  law.  It  may  be  claimed  to  have 
been  decided  that  such  defects  do  not  render  the  issue  unlawful.  No  such 
decision  has  ever  been  made.  It  has  been  held,  possibly,  that  these  defects 
do  not  constitute  a  defense  to  a  suit  brought  by  an  innocent  holder;  but  in 
such  suits  it  is  a  matter  of  indifference  whether  the  bonds  were  issued  lawfully 

or  unlawfully,  or  whether  in  fact  there  was  any  vote  of  the  people. 
^307      Every  single  requirement  of  the  law  may  have  ^been  disregarded,  and 

yet  the  bonds  would  be  good  in  the  hands  of  innocent  lidders.  We 
do  not  claim  that  there  was  no  vote  at  the  time  these  bonds  were  issued.  We 
merely  seek  to  show  that  the  liability  of  Neosho  Falls  township  to  innocent 
holders  of  these  bonds,  and  that  the  retrospective  statutory  liability  of  the  de- 
tached territory,  depend  upon  entirely  different  principles,  and  that,  while  in 
the  one  it  is  the  legality,  in  the  other  it  is  the  mere  fact  of  the  issue  which  is 
in  question.  It  may  be  urged  that  at  the  time  of  this  issue  the  detached  ter- 
ritory was  a  component  part  of  Neosho  Falls  township,  and  therefore  that  it 
shared  in  the  responsibility  for  any  illegality  which  may  have  attended  the 
issue.  Well,  what  of  it?  Because  in  a  suit,  where  one  is  innocent  of,  and 
the  other  responsible  for,  an  illegal  issue,  the  latter  is  estopped,  it  by  no 
means  follows  that  a  like  rule  would  govern  where  both  parties  were  alike 
responsible  for  the  illegality  complained  of.  We  do  not  think  the  legislature 
intended  to  introduce  a  new  rule  as  to  contribution  between  wrong-doers. 
We  submit  that,  if  the  legislature  had  intended  to  make  the  liability  of  the 
original  township  the  test  of  the  liability  of  the  detached  territory,  it  would 
have  said  so;  and  we  insist  that,  instead  of  placing  the  original  township  in 
the  position  of  an  innocent  holder  of  negotiable  paper,  the  language  used 
clearly  negatives  any  such  theory.  An  express  statutory  provision  would 
seem  necessary  in  order  to  apply  the  principles  governing  actions  on  com- 
mercial paper  to  a  proceeding  to  enforce  a  statutory  liabUity. 

H.  D,  Dickson  and  Ruggles^  Scott  d  Lynn,  for  defendant  in  error. 

Whether  the  claim  of  plaintiffs  in  error,  that  the  tax,  if  levied  at  all,  must 
be  levied  by  the  officers  of  Neosho  Falls  township,  is  correct  or  not,  depends 
upon  the  construction  to  be  given  to  the  words  in  section  8,  c.  142,  Laws 
1878,  declaring  that  the  detached  territory  "shall  be  subject  to  taxation 
*S08  for  the  payment  of  such  bonds  and  the  interest  thereon  in  the  *same 
manner  as  though  no  such  change  of  boundary  lines  had  been  made." 
One  of  the  cardinal  rules  of  construing  a  statute  is,  what  was  the  object  to  be 
obtained?  Sedg.  St.  &  Const.  I^aw,  229.  Another  is,  that  the  whole  stat- 
ute is  to  be  taken  together.  Sedg*  St.  &  Const.  Law,  237  et  aeq.  Tested 
by  these  rules,  it  seems  to  us  that  these  words  as  above  used  simply  mean  that 
the  real  estate  detached  shall  be  compelled  to  bear  its  proportionate  share  of 
the  burden  which  was  incurred  while  it  was  attached,  or,  as  the  statute  itself 
phrases  it,  "shall  be  subject  to  taxation;"  and  the  words,  "in  the  same  man- 
ner as  though  no  change  had  been  made,"  do  not  mean  that  the  same  officers 
shall  make  the  levy  and  collect  the  taxes  as  though  no  change  had  been  made. 
The  genera]  idea  running  through  sections  1,  2,  and  8  of  this  act  is  that  all 
the  real  estate  comprising  the  municipality  at  the  time  the  debt  was  incurred, 
and  none  other,  should  bear  the  burden  of  such  debt.  This  "was  the  object 
to  be  obtained,"  and  what  officers  should  make  the  levy  and  collect  the  tax  is 
entirely  immaterial.  Thus,  in  section  1,  we  find  that  "any  bonds  heretofore 
or  herdnafter  issued  ^  ^  «  shall  be  a  lien  on  all  the  real  estate  in  the 
county  or  township;"  and,  in  section  2,  we  find  that  "no  person  or  property, 
attached  by  qhange  of  boundary  lines  to  a  county  or  township  that  has  issued 
bonds,  shall  be  subject  to  taxation  for  the  payment  of  such  bon^."    This 
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plainly  shows,  as  we  think,  that  the  legislative  intent  was  solely  directed  to 
making  the  real  estate  of  the  municipality  as  i\,  was  at  the  time  the  debt  was 
made  liable  for  the  same,  i,  e.,  "subject  to  taxation,"  and  had  not  at  all  in 
view  the  mode  or  manner  of  collection,  leaving  that  to  be  determined  by  the 
general  rules  applicable  to  all  taxes;  or,  in  other  words,  that  the  taxes  on  the 
real  estate  detached,  which  is  ordered  to  be  "subject  to  taxation"  for  its  pro- 
portionate share,  should  be  levied  and  collected  in  the  same  way  and  by  the 
same  agencies  as  other  taxes  are  levied  and  collected.  The  language  used  in 
section  4  of  the  act  of  1873,  which  we  are  considering,  seems  to  be  conclusive 
in  favor  of  the  construction  we  contend  for.  In  that  section  it  is  ex- 
*309  pressly  made  the  duty  '''of  the  clerk  of  a  county  which  has  had  terri- 
tory detached  liable  to  its  proportion  of  a  burden  to  certify  to  the 
derk  of  the  county  to  which  such  territory  has  been  attached  the  per  centum 
of  tax  required  to  be  levied,  and  then  the  latter  county,  through  its  appro- 
priate agencies,  proceeds  to  levy  and  collect  such  tax.  While  a  township  is 
not  expressly  named  in  this  section,  we  may  fairly  reason  from  analogy  that 
the  same  mode  of  levying  and  collecting  should  be  had  as  though  the  change 
was  in  a  county  boundary.  And  we  submit  that  such  would  have  been  the 
mode  of  levying  and  collecting  the  tax  in  case  of  a  change  of  county  bound- 
aries, even  if  said  section  4  had  been  entirely  omitted  from  the  act  of  1873. 
Again,  the  language  used  in  section  3  of  this  act  strengthens  the  argument 
in  favor  of  the  construction  we  contend  for.  That  section  declares  that  the 
detached  territory  "shall  be  subject  to  fixation  in  the  same  manner,"  etc., 
and  simply  leaves  the  mode  of  levying  and  collecting  to  the  usual  aiid  cus- 
tomary agencies. 

It  is  claimed  by  plaintiffs  in  error  that  the  act  of  1873  was  not  intended  to 
apply  to  the  bonds  in  question,  because  said  act  applies  only  to  bonds  legalig 
authorized  and  Issued,  and  since  the  bonds  in  question  were  not  legally  is- 
sued, the  said  act  does  not  apply.  The  alleged  illegality  consists  of  two 
things:  First,  that  there  was  an  over-issue  of  bonds,  i.  a.,  that  the  amount  of 
bonds  issued  was  greater  than  ten  per  cent,  (the  amount  authorized  by  the 
statute)  of  the  taxable  property  of  Neosho  Falls  township  at  the  time  the 
bonds  were  issued;  and,  second,  that  they  were  issued  directly  to  the  bridge 
builders,  instead  of  a  loan  being  negotiated  on  them,*and  the  money  arising 
therefrom  paid  to  the  bridge  men.  This  last  would  seem  to  be  the  difference 
between  tweedledum  and  tweedledee.  Besides,  this  precise  question  was  in- 
volved in  two  cases  before  our  own  supreme  court.  Ottawa  CJo.  v.  Nelson, 
19  Kan.  234;  Chandler  v.  Reynolds,  Id.  249.  As  to  the  first,  we  say  that  the 
statute,  by  the  words  "legally  issued,"  simply  means  that  such  bonds  as  are 
legally  binding  on  the  old  township  shall  be  binding  on  the  detached 
*310  terri*tory.  Again,  if  there  was  an  illegality  in  the  issue,  the  de- 
tached territory,  through  its  then  agents,  participated  therein,  and  it 
does  not  now  become  it  to  urge  this  objection  to  its  being  held  liable  after  it, 
in  common  with  all  the  old  township,  has  received  the.  benefits  and  is  now 
enjoying  them  in  the  shape  of  the  bridge  arising  therefrom.  By  the  seven- 
teenth  finding  of  fact,  as  made  by  the  court  below,  it  appears  that  the  bonds 
were  adjudged  and  declared  a  valid  and  subsisting  obligation  against  Neosho 
Falls  township  by  the  circuit  court  of  the  United  States  for  the  district  of 
Kansas,  in  a  proper  action  brought  by  the  holder  of  the  bonds  against  snch 
township.  Against  what  were  the  bonds  by  this  decision  declared  a  valid  and 
subsisting  obligation?  Was  it  the  township  of  Neosho  Falls  as  it  existed 
after  the  division,  or  as  it  was  h^ore  the  territory  now  in  Everett  township 
was  detached?    We  think  clearly  the  latter. 

Yalbntine,  J.     This  was  an  action  of  mandamug,  broaght  by  Neosho 
Falls  township^  Woodson  county,  Kansas,  against  Enoch  Fender,  trua- 
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tee,  William  Jones,  clerk,  and  Charles  Howard,  treasurer,  of  Everett 
township,  in  said  county  and  state,  to  compel  said  officers  to  levy  cer- 
tain taxes*  The  principal  facts  of  the  case  seem  to  be  as  follows : 
On  July  1,  1870,  Neosho  Falls  township  voted  and  issued  certain 
bonds  for  the  construction  of  a  bridge  across  the  Neosho  river  in  said 
township.  On  April  21,  1871,  a  portion  of  the  territory  of  Neosho 
Falls  township  was  detached  from  the  township,  and  out  of  such  de- 
tached territory,  together  with  some  other  territory,  a  new  township 
was  organized,  named  Everett  township.  Since  that  time  no  tax  for 
the  payment  of  said  bonds,  or  of  any  part  thereof,  or  any  interest 
thereon,  has  been  levied  on  any  of  the  property  detached  from  said 
Neosho  Falls  township.  Hence  the  corporation  of  Neosho  Falls  town- 
ship commenced  this  action  to  compel  the  said  officers  of  Everett 
township  to  levy  taxes  upon  the  real  estate  of  said  detached 
*311  territory  to  aid  the  said  Neosho  Falls  township  in  *the  pay- 
ment of  said  bonds  and  of  the  interest  thereon.  The  court 
below  granted  a  peremptory  writ  of  mandamut  to  compel  said  officers 
to  levy  said  taxes. 

Whether  the  court  below  erred  or  not  in  granting  this  writ  is  the 
only  question  now  presented  to  this  court.  Involved  in  this  ques- 
tion, however,  are  others,  the  first  of  which  is  whether  there  is  any 
law  authorizing  said  officers  to  levy  said  taxes.  If  this  question  shall 
be  decided  in  the  affirmative,  then  there  will  be  several  other  ques- 
tions to  decide;  but  if  it  shall  be  decided  in  the  negative,  such  decis- 
ion will  dispose  of  the  whole  case.  We  think  that  this  question  must 
be  decided  in  the  negative.  We  know  of  no  law  giving  to  the  town- 
ship officers  of  one  township  authority  to  levy  taxes  for  another  town- 
ship; and  we  know  of  no  law  that  would  give  authority  to  the  town- 
ship officers  of  Everett  township  to  levy  the  taxes  demanded  in  the 
4)resent  case.  Counsel  for  the  defendant  in  error,  plaintiff  below,  re- 
fer us  to  section  4  of  the  act  of  1870,  relating  to  township  bonds,  (Laws 
1870,  p.  77,)  as  giving  such  authority.  That  section  provides  that 
"the  township  officers  aforesaid  shall  levy  each  year*'  bridge-bond 
taxes  such  as  we  are  now  considering;  but  **the  township  officers 
aforesaid, "  mentioned  in  said  section  4,  are  not  the  township  officers 
of  a  township  different  from  the  one  for  which  the  taxes  are  to  be 
levied ;  but  they  are  the  township  officers  of  the  township  that  voted 
and  issued  the  bonds;  of  the  township  that  is  liable  for  the  payment 
of  the  bonds;  of  the  township  that  must  be  sued  if  the  bonds  are  not 
paid;  and  of  the  township  for  which  the  taxes  are  levied  and  collected 
to  pay  the  bonds.  No  other  township  officers  are  mentioned  in  said 
section  4,  or  in  the  act  of  which  it  forms  a  part,  than  those  of  the 
township  which  issues  the  bonds,  and  which  is  liable  for  their  pay- 
ment. In  the  present  case,  Everett  township  never  had  anything  to 
do  with  the  said  bonds  of  Neosho  Falls  township,  and  is  not  liable 
thereon.  A  portion  of  the  real  estate  of  Everett  township— that  por- 
tion which  was  taken  from  Neosho  Falls  township^-4s,  along  with 
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the  real  estate  still  remaininf;  in  Neosho  Falls  township,  Ha- 
*312  •  ble  for  *the  payment  of  said  bonds  and  of  the  interest  thereon; 
but  Everett  township  itself  is  not  liable  in  any  manner  or  de- 
gree; hence  the  levying  of  said  taxes  ander  said  section  4  is  not  an 
aSair  in  which  Everett  township,  as  a  corporation,  has  any  interest. 
Under  section  17  of  the  act  of  1872,  relating  to  "bridge  and  im- 
provement bonds,'*  the  county  clerk  would  levy  the  taxes,  (Laws  1872, 
p.  117,  §  17;)  but  that  section  is  now  repealed,  (Laws  1874,  p.  49, 
§  16.)  Under  section  7  of  the  act  of  1874,  amendatory  of  and  sup- 
plemental to  said  act  of  1872,  (Laws  1874,  p.  45,  §  7,)  the  officers 
of  Neosho  Falls  township  should  levy  the  tax.  That  section  provides 
that  "it  shall  be  the  duty  of  the  proper  officers  of  any  county,  city,  or 
township,  in  which  bonds  have  .been  heretofore  voted  for  any  of  tbe 
purposes  mentioned  in  tbe  act  to  which  this  act  is  amendatory,  [this 
includes  bonds  for  the  construction  of  bridges,]  annually,  at  the  time 
when  other  taxes  are  levied,  to  levy  and  cause  to  be  collected  a  suf- 
ficient tax  to  pay  the  interest  on  all  such  bonds  as  the  same  shall  be- 
come due;  and  also  for  the  purpose  of  creating  a  sinking  fund  for  the 
final  redemption  of  such  bonds,"  etc.  The  act  of  1873,  relating  to 
taxation  on  the  change  of  boundary  lines,  (Laws  1878,  p«  267,)  which 
renders  tbe  said  detached  territory  liable  in  part  for  the  payment  of 
bonds  previously  voted  and  issued,  would  also  seem  to  indicate  that 
the  officers  of  the  old  township,  and  not  the  officers  of  tbe  township 
into  which  the  detached  territory  might  be  placed,  should  levy  the 
taxes.  The  first  section  of  the  act  makes  the  bonds  a  lien  upon  all 
the  real  estate  situated  in  the  old  township  or  any  township  at  the 
time  when  the  bonds  are  or  were  voted  and  issued.  And  section  3 
of  the  act  provides  that  all  the  real  estate  detached  from  a  township, 
and  put  into  some  other  or  a  new  township,  "shall  be  subject  to  tax- 
ation for  the  payment  of  such  bonds  and  tbe  interest  ther^n  in  the 
same  manner  as  though  no  such  change  of  boundary  lines  had  been 
made.*'  Section  4  of  the  act  relates  wholly  to  counties,  and 
*318  provides  for  certifying  the  levy  made  *in  one  county  to  an- 
other county,  and  has  no  application  to  townships  which  are 
situated  in  one  and  the  same  county. 

If  the  legislature  had  ever  intended  that  the  officers  of  the  township 
into  which  the  detached  territory  might  be  placed  should  levy  the  taxes, 
why  did  it  not  at  some  time  say  so?  and  why  did  it  not  provide  some 
mode  for  giving  such  officers  such  information  as  is  necessary  to  en- 
able them  to  make  the  levy  intelligently?  Under  the  present  laws, 
there  is  no  mode  prescribed  by  law  for  such  officers  to  know  or  ascertain 
what  the  debts,  liabilities,  resources,  taxable  property,  or  taxes  levied 
of  the  old  township  are.  Certainly,  under  such  cironmstanoes,  the 
legislature  never  intended  that  the  officers  of  the  township  into  which 
the  detached  territory  is  placed  should  levy  the  taxes.  The  officers 
of  the  old  township  make  the  levy  at  a  certain  rate  per  cent,  on  all 
the  taxable  property  of  their  own  township,  and  on  all  the  real  estate 
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of  the  detached  territory,  and  then  certify  this  levy  to  the  county 
clerk,  who  calculates  the  amount  of  the  taxes  on  all  the  property 
subject  thereto,  and  places  the  same  on  the  tax  roll  for  collection^ 
without  any  further  circuity,  and  without  any  unnecessary  and  su- 
periluous .action  being  taken  by  the  officers  of  the  township  containing 
said  detached  territory. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded, with  the  order  that  said  peremptory  writ  of  fndndamus  be 
refused. 

(All  the  justices  concurring.) 


"^814  ^Jahbs  G.  BabnwbUj  v.  G.  J.  Ebuptov. 

January  Term,  1879. 

1.  Oontraot:   Entirety:  Fart  Ferformanoe:   Measure  of  Beoovery* 

Where  E.  entered  into  a  contract  with  B.  to  remoye  and  repair  a  building 
within  forty  days  from  the  date  of  the  contract  at  a  stipulated  price,  and 
agreed  to  pay  B.  six  dollars  for  each  day  the  work  was  incomplete  after 
the  expiration  of  the  forty  days,  held,  that  E.  can  recover  for  his  work, 
less  the  six  dollars  per  day  for  each  day  of  delay,  notwithstanding  he  tsdia 
to  complete  the  removal  and  all  the  repairs  within  the  forty  days. 

2.  :  Quantum  Meruit.    Where  one  party  has  entered  into  a  special 

contract  to  perform  work  for  another,  and  furnish  materials,  and  the  work 
is  done  and  the  materials  are  furnished,  but  not  in  the  manner  stipulated 
for  in  the  contract,  so  that  he  cannot  recover  the  price  agreed  on  in  the  con- 
tract, yet,  if  the  work  and  materials  are  of  any  value  and  benefit  to  the 
other  party,  be  may  recover  for  the  work  done  and  for  the  materials. 
This  is  upon  the  principle  that  if  the  other  party  has  derived  a  benefit 
from  the  part  performed,  it  would  be  unjust  to  allow  him  to  retain  that 
without  paying  anything.^ 

3.  Set-0£f:  Subcontractors.    In  an  action  brought  by  a  contractor  to  re- 

cover of  the  owner  of  a  building  a  sum  agreed  upon  for  the  removal  and 
repair  of  such  building,  in  which  the  owner  sets  up  in  his  answer  as  a 
defense,  pro  tanto  to  plaintiff's  claim,  a  lien  of  $800  filed  on  the  premises 
by  subcontractors,  Tield  not  error  prejudicial  to  the  owner  of  the  prem- 
ises for  the  court  to  overrule  a  motion  of  said  party  to  make  the  subcon- 
tractors  defendants,  when  on  the  trial,  in  the  rendition  of  the  judgment, 
the  lien  of  the  subcontractors  is  deducted  from  the  sum  otherwise  due  to 
the  contractor. 

Error  from  Sedgwick  district  court. 

On  the  twenty-eighth  day  of  August,  1876,  the  parties  to  this  pro- 
ceeding entered  into  a  written  contract  whereby  the  defendant  in 
error,  plaintiff  below,  undertook  to  move  a  building  for  the  plaintiff 

'As  to  recovery  ot  quantum  meruit,  see  Usher  v.  Hiatt,  21  Kan.*648,  and  note, 
Duncan  v.  Baker,  SI  Kan.  *100,  and  note. 
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in  error,  defendant  below,  from  where  it  then  stood,  on  the  comer  of 
Main  and  Third  streets,  in  the  city  of  Wichita,  to  the  comer  of  Em- 
poria and  Douj^las  avenues,  in  the  same  city,  and  to  do  certain  other 
work  in  connection  therewith,  for  which  he  was  to  receive  $1,600,  of 
which  $500  were  to  be  paid  as  soon  as  the  building  was  raised  and 
removed  from  its  old  foundation,  "$ 700  when  the  work  was  com- 
*315  pleted,  and  $400  in  ninety  days  after  its  completion.  By  *the 
terms  of  the  contract,  the  defendant  in  error  was  to  complete 
the  removal  within  forty  days  from  the  date  of  the  contract,  under  a 
penalty  of  six  dollars  for  each  and  every  day's  delay  beyond  the  forty 
days.  He  claimed  to  have  completed  bis  work  under  the  contract, 
November  9,  1876,  and  to  have  furnished  materials  and  extra  work 
about  the  moving  and  repairing  of  the  building  to  the  amount  of 
$400.  He  brought  his  action  in  the  court  below  to  recover  a  balance 
alleged  to  be  due  him  from  the  plaintiff  in  error  upon  the  contract, 
and  also  for  the  value  of  the  additional  work  and  materials.  The  de- 
fendant, Barnwell,  in  his  answer,  claimed  that  Eempton  had  not 
completed  his  part  of  the  contract;  that  the  work  was  not  performed 
according  to  the  terms  thereof,  and  alleged  damages  on  account  of 
the  non-performance  of  the  contract,  and  for  a  defective  performance 
of  the  work.  He  also  set  up  in  his  answer  that  the  firm  of  Sweet  & 
Stone  had  filed  a  lien  on  the  building  for  $300,  for  labor  and  services 
rendered  by  them  as  mechanics  and  subcontractors  of  said  plaintiff, 
Eempton,  and  asked  that  such  subcontractors  might  be  made  parties 
defendant.  The  case  was  tried  by  the  court,  a  jury  being  waived. 
Judgment  was  rendered  on  a  general  finding  in  favor  of  Eempton, 
plaintiff,  for  $626,  and  costs.  The  defendant  brings  the  case  here 
for  review. 

A.  L.  Williams,  A.  B.  Jetmore,  and  H.  O.  Bugglesp  for  plaintiff  in 
error. 

Slu88  dt  Hatton,  for  defendant  in  error. 

HoRTON,  C.  J.  A  very  extensive  record  is  presented  to  us  in  this 
case,  and  our  attention  called  to  numerous  allegations  of  error;  yet, 
upon  a  careful  examination  of  the  proceedings  of  the  trial  court  and 
the  briefs  of  counsel,  we  find  very  little  demanding  any  comment, 
and  nothing  in  the  record  requiring  a  reversal  of  the  judgment.  The 
case  turned  almost  wholly  upon  controverted  questions  of  fact, 
*316  *and  we  have  decided  so  often  that  this  court  will  not  dis- 
turb a  judgment  as  against  the  evidence,  even  when  the  evi- 
dence seems  to  preponderate  the  other  way,  that  it  is  unnecessary  to 
refer  to  the  testimony  further  than  to  say  there  was  evidence  before 
the  court  to  prove  every  fact  necessary  to  sustain  the  judgment. 

The  main  allegation  of  error  made  by  counsel  is  that  the  court 
erred  in  overruling  the  demurrer  of  the  defendant  below  to  the  evi- 
dence introduced  by  the  plaintiff.  In  support  of  this  alleged  error 
counsel  say:     (1)  Plaintiff  failed  to  have  what  he  did  do  completed 
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until  thirty-two  days  after  the  time  fixed  by  the  eontraot,  and  that 
time  was  regarded  as  of  the  essence  of  the  contract;  (2)  that  he  did 
not  replaster  the  boilding  as  he  agreed  to  do;  and  (3)  that  he  placed 
the  building  on  a  stone  foundation,  without  knowing  or  caring  to 
know  whether  it  was  level  or  not.  As  to  the  first  objection,  it  is  suf- 
ficent  to  say  that,  while  the  plaintiff  agreed  to  copaplete  the  contract 
within  forty  days  from  its  date,  it  was  further  stipulated  that  for 
«ach  and  every  day's  delay  after  the  expiration  of  the  forty  days,  he 
was  to  pay  a  penalty  of  six  dollars.  Therefore,  for  the  delay  of 
thirty-two  days,  the  defendant  was  entitled  to  $192  as  liquidated 
damages,  to  be  taken  from  the  amount  due  the  plaintiff;  but  the  fact 
that  the  evidence  disclosed  such  delay,  was  no  ground  to  sustain  a 
demurrer  to  the  evidence.  The  other  objections  to  the  evidence  of 
plaintiff  relate  to  a  failure  to  perform  his  work  in  full  compliance 
with  the  terms  of  the  contract.  On  the  side  of  the  plaintiff  it  is  as- 
serted that,  as  he  plastered  all  that  was  necessary  with  three  coats, 
and  that  all  the  old  plastering  left  on  was  good,  and  as  the  new 
foundation  was  better  than  the  old  one,  the  contract  was  fully  com- 
pleted on  the  part  of  the  plaintiff,  as  he  was  only  required  to  place 
the  building  after  removal  in  all  respects  as  good  as  before.  Gon- 
•cedingy  however,  that  the  plaintiff  should  have  replastered  the  whole 

of  the  building  and  leveled  the  foundation,  his  failure  so  to  do 
^317    would  not  be  fatal  to  his  ^recovery  in  the  case.     According  to 

the  claim  and  evidence  of  the  plaintiff,  there  was  an  honest 
intention  to  go  by  the  contract,  and  a  substantial,  if  not  an  exact, 
execution  of  it.  It  is  well  settled  that  where  one  party  has  entered 
into  a  special  contract  to  perform  work  for  another,  and  furnish  ma- 
terials, and  the  work  is  done  and  the  materials  are  furnished,  but 
not  in  the  manner  stipulated  for  in  the  contract,  so  that  he  cannot 
recover  the  price  agreed  on  in  the  contract,  yet,  if  the  work  and  ma- 
terials are  of  any  value  and  benefit  to  the  other  party,  he  may  recover 
for  the  work  done  and  for  the  materials.  This  is  upon  the  principle 
that  if  the  other  party  has  derived  a  benefit  from  the  part  performed, 
it  would  be  unjust  to  allow  him  to  retain  that  without  paying  any- 
thing. 2  Pars.  Cont.  (6th  Ed.)  523;  Duncan  v.  Baker,  21  Kan.  "^99. 
Another  point  made  by  counsel  is.  that  the  court  below  erred  in  not 
sustaining  the  motion  of  the  defendant  to  have  Sweet  &  Stone,  two 
subcontractors,  made  parties  defendant  in  the  action.  The  record 
ahows  that  the  defendant,  in  his  answer,  alleged  that  G.  H.  Sweet  and 
F.  B.  Stone,  late  partners  as  Sweet  &  Stone,  duly  filed  a  lien  on  the 
premises  of  defendant  on  January  9,  1877,  for  the  sum  of  $300,  for 
labor  and  services  as  mechanics  and  subcontractors  of  plaintiff;  that 
on  the  trial  the  defendant  moved  the  court  to  make  said  subcontract- 
ors parties  defendant,  and  to  cause  them  to  appear. in  accordance 
with  the  prayer  of  the  answer;  that  the  plaintiff  admitted  in  court 
that  Sweet  &  Stone  had  filed  a  lien  for  work  done  on  the  building  as 
subcontractors, — thereupon  the  motion  was  overruled.     Ordinarily, 
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this  woald  have  been  material  error,  and  suffioient  to  reverse  the 
judgment;  but,  considering  the  resnlt  of  the  case,  and  the  inferences 
plainly  drawn  from  the  actions  of  the  court  and  parties,  we  do  not 
think  the  error  was  prejudicial  to  the  plaintiff  in  error.     The  plain- 
tiff originally  claimed  judgment  in  his  ,petition  for  $1,500,  and  inter- 
est.    When  he  submitted  the  case  to  the  court,  he  reduced  his  de- 
mand to  $1,100.     The  lien  of  $300  was  admitted  by  all  the  parties. 
There  was  no  controversy  over  the  amount.    The  court  bad 
^818    the  right  to  deduct  this  sum  from  the  amount  *dae  to  the 
plaintiff,  as  snch  snm  of  $800  was  set  up  in  the  answer.    No 
special  findings  were  asked  for  or  made,  and,  as  the  court  assessed 
the  recovery  at  only  $600,  with  interest  from  November  9,  1876,  oon* 
sidering  the  admissions  of  the  parties  to  the  amount  of  the  lien,  we 
think  we  may  fairly  assume  that  the  lien  of  $800  was  deducted  from 
the  sum  due  for  tbe  work  and  materials.    If  this  was  the  fact,  the 
only  person  who  coald  complain  would  have  been  the  plaintiff  below, 
not  the  defendant.    Hence  no  error  was  committed  to  the  prejudice 
of  the  defendant's  rights. 

We  have  examined  the  other  questions  presented ;  but,  in  the  con- 
dition of  the  pleadings  and  record,  we  think  nothing  further  need  be 
said. 

The  judgment  of  the  district  court  will  be  affirmed^ 
(All  the  justices  concuiring.) 


Gbobgb  D.  Mongbb  and  others  v.  Board  of  Com*bs  Habvbt  Go« 

January  Term,  1879. 

At  the  September  term,  1876,  of  the  district  court  of  Harvey  county, 
the  board  of  commissioners  of  said  county,  as  plaintiff,  recovered  a 
judgment  against  Monger  and  four  other  defendants,  who  bring  the 
case  to  this  court  for  review. 

(7.  8.  Bowman,  for  plaintiffs  in  error. 

A.  L.  Oreene,  for  defendant  in  error* 

Pbb  Curiam.  The  judgment  of  the  court  below  in  this  ease  will 
be  reversed,  and  cause  remanded  for  further  prooeedings.  This  de- 
cision is  made  upon  the  authority  of  the  decision  in  the  ease  of  Bid- 
del  V.  School«distriot»  15  Kan.  *168.  See,  also.  Citizens'  Loan  Ass*n 
V.  Nugent,  40  N.  J.  Law,  215 ;  Dover  v.  Twombly,  4S  N.  H.  59 ; 
ICayor,  eto.,  v.  Horn,  2  Har.  (Del.)  190. 
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•819     ♦W.  P.  TuRHBB  and  W.  E.  Otis  t;.  Robbbt  D.  Bbbsb. 

January  Term,  1879. 

1.  Action:  t^endenoy  of  Another:  Beplevin:  Defense.    The  pendency 

of  an  action  of  replevin  for  the  same  property  between  the  same  parties  in 
the  same  court  is  a  good  defense  against  the  prosecution  of  a  second  ac- 
tion of  replevin. 

2.  Beplevin :  Title  to  Property  During  Suit.    Where  a  defendant  in  a 

replevin  action  executes  a  redelivery  undertaking  to  the  plaintiff,  and 
receives  a  return  of  the  property  from  the  sheriff,  the  title  to  the  prop- 
erty during  the  litigation  remains  the  same  as  it  was  before,  in  every  re- 
spect, except  the  defendant,  and  those  holding  under  him,  obtain  thereby 
the  right  of  possession,  and  such  possession  cannot  be  rightfully  disturbed 
by  plaintiff.^ 

Error  from  Montgomery  district  court. 

The  facts  in  this  case  are  substantially  as  follows :  On  or  about 
the  thirteenth  day  of  January,  1876,  the  plaintiffs  in  error,  by  virtue 
of  a  chattel  mortgage  given  by  one  B.  Grubb  to  T.  0.  Ford,'  and  by 
him  assigned  to  said  plaintiffs  in  error,  took  possession  of  a  certain 
lot  of  com,  grown  on  one  hundred  acres  of  land  in  Montgomery 
county.  Thereupon  the  defendant  in  error,  on  January  15,  1876, 
commenced  an  action  in  replevin,  in  the  district  court  of  said  county, 
against  William  E.  Otis,  one  of  the  plaintiffs  in  error,  to  recover  the 
possession  of  said  com,  claiming  it  by  virtue  of  a  prior  mortgage. 
Otis  gave  a  redelivery  bond,  and  kept  possession  of  the  personal 
property.  On  the  twelfth  day  of  February  following,  Otis  filed  his 
answer  to  the  petition  of  Beese,  setting  up  that  he  did  not  individu- 
ally detain  the  property  in  controversy,  but  that  it  was  detained  by 
him  and  W.  F.  Turner,  partners  as  Turner  &  Otis,  under  and  by 
virtue  of  a  chattel  mortgage  executed  by  said  B.  Grubb,  on  Decem- 
ber 11,  1875,  to  one  T.  0.  Ford,  and  afterwards  duly  assigned  to  the 
said  plaintiffs  in  error.  On  March  80, 1876,  the  court  sustained  the 
allegations  of  this  answer,  and  gave  said  Beese  thirty  days  from  the 
rising  of  the  court  to  make  new  parties  defendant  in  his  case.  Tbis 
amended  petition  was  not  filed  till  September  7, 1876.  Both 
*320  of  the  plaintiffs  in  error  were  made  ^defendants  in  that  ac- 
tion. The  amended  petition  alleged  that  said  firm  of  Turner 
&  Otis  wrongfully  detained  the  property  for  a  period  of  ten  days 
prior  to  the  commencement  of  the  action.  This  case  was  numbered 
26  on  the  docket  of  the  trial  court.  On  the  fifteenth  day  of  Novem* 
ber,  1875,  plaintiffs  in  error  recovered  a  judgment  against  said  B. 
Grubby  the  mortgagor  in  both  mortgages,  in  a  justice's  court  in  said 

1  Where  property  is  held  by  an  individual  under  a  bond  given  in  judicial  pro- 
ceedings for  the  redelivery  oi  the  specific  property,  it  is  to  oe  deemed  in  custodia 
leffts,  the  same  as  if  it  had  continued  in  the  possesBion  of  the  officer.  McEinney 
▼.  Parcel],  28  Ran.  44A. 

V.  22k— 16 


•226  KANSAS  REPORTS. 

county,  for  the  sum  of  $216.02,  and  filed  a  transcript  thereof  in  the 
office  of  the  clerk  of  the  district  court  of  said  county,  and  on  June  2, 
1876,  Turner  &  Otis  caused  execution  to  issue  upon  said  judgment; 
and  thereupon  the  sheriff  of  said  county  levied  said  execution,  June 
7, 1876,  upon  said  corn,  as  the  property  of  B.  Grubb,  subject  to  the 
chattel  mortgage  given  by  Grubb  to  Ford,  but  did  not  take  poBses* 
sion  of  the  property.  Upon  such  levy  being  made,  and  while  the 
property  was  still  in  the  possession  of  Turner  &  Otis,  said  Beese 
brought,  on  June  9,  1876,  his  second  action  in  the  said  district  court 
to  recover  the  possession  of  said  corn.  In  this  action  he  made  J.  T. 
Brock,  the  sheriff,  the  defendant.  A  redelivery  bond  was  given  as 
prescribed  by  law,  and  the  property  continued  in  the  possession  of 
the  plaintiffs  in  error.  At  the  September  term  following,  the  plain- 
tiffs in  error  were  substituted,  on  their  application,  under  section  45 
of  the  Code,  as  the  defendants,  and  on  September  5,  1876,  filed  their 
answer  to  the  petition  of  said  Beese,  which  contained, — Firsts  a  gen- 
eral denial;  and,  second,  that  at  the  date  of  the  commencement  of 
the  second  action  there  was  and  still  is  pending  another  action  in 
the  sailxe  court,  between  the  same  parties  plaintiff  and  defendant, 
for  the  same  cause  of  action  and  same  property,  to- wit:  term  No. 
26,  which  was  commenced  January  16,  1876,  and  is  still  pending 
and  undetermined.  This  second  action  was  numbered  86  on  the 
docket  of  the  trial  court.  It  was  called  for  trial  September  18, 1876. 
A  jury  being  waived,  it  was  tried  by  the  court.  Upon 'the  hearing, 
the  court  decided  that  the  case  ought  not  to  abate,  notwithstanding 
the  allegations  and  proof  of  the  pendency  of  the  prior  suit 
*d21  No.  26,  and  ^finally  rendered  judgment  upon  the  issues  in 
favor  of  said  Beese,  and  found  the  value  of  the  property  de« 
tained  to  be  the  sum  of  $325.  Leave  was  given  plaintiffs  in  error 
to  make  a  case  in  No.  86,  and  they  are  now  here  seeking  a  reyiew 
of  the  rulings  of  the  court,  and  a  reversal  of  the  judgment  entered 
against  them  in  that  case. 

Oeo.  dt  Jos.  Ohandler,  for  plaintiffs  in  error. 

Daniel  Orass,  for  defendant  in  error. 

HoBTON,  G.  J.  Upon  the  trial  of  this  case,  the  plaintiff  in  error 
offered  in  evidence  the  papers  in  case  No.  26,  of  Beese  v.  Turner  k 
Otis,  then  pending  in  said  court ;  and  thereupon  said  Beese  admitted 
that  said  actions  Nos.  26  and  86  were  both  between  the  same  parties 
plaintiff  and  defendant,  and  for  the  identical  property,  and  that  the 
action  commenced  January  15,  1876,  was  then  still  undetermined; 
that  at  the  time  of  the  commencement  of  said  action  of  June  9, 1876, 
Baid  Turner  &  Otis  were  in  the  possession  of  said  property,  and  that 
said  actions  were  both  brought  and  are  still  pending  in  the  same  court; 
and  thereafter  the  court  proceeded  to  hear  and  determine  whether 
the  said  Beese  was  entitled  to  the  possession  of  the  com  under  tbe 
prior  chattel  mortgage  executed  to  him  by  said  B.  Grubb,  on  Novem- 
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ber  18,  1875,  and  upon  the  evidence  decided  adversely  to  said  plain- 
tiffs in  error,  and  in  favor  of  said  defendant  in  error.  All  of  this  was 
erroneous.  If  we  consider  that  action  No,  26  was  another  action  for 
the  same  cause  between  the  same  parties  in  the  same  court,  then,  be- 
ing the  prior  action  and  still  pending,  the  pendency  of  such  action 
was  a  complete  bar  to  the  prosecution  of  this  suit.  This  being  the 
subsequent  suit,  ( having  been  commenced  ,on  June  9,  1876,  and  the 
former  action  having  been  commenced  on  January  9, 1876,)  it  ought 
to  have  been  abated.  If  it  be  contended,  however,  that  this  action 
was  for  trial  the  same  as  if  the  sheriif  had  continued  the  only 
*322  defendant,  and  that  the  substitution  of  Turner  &  *Otis  in  the 
place  of  the  officer  did  not  vary  or  change  the  issues  or  the 
rights  of  said  Beese,  still,  under  his  admissions,  he  was  not  entitled 
to  recover.  At  the  time  of  the  commencement  of  said  action.  Turner 
&  Otis,  and  not  the  sheriff,  were  in  the  possession  of  the  property, 
and  had  control  of  it.  On  January  17,  1876,  Turner  &  Otis  had  ex- 
ecuted a  redelivery  bond  to  said  Beese  in  said  action  No.  26.  Under 
our  statutes,  the  title  to  the  property  in  dispute,  after  the  acceptance 
of  such  undertaking  during  the  litigation,  remained  the  same  as  it 
was  before  in  every  respect,  except  that  Otis,  and  those  holding  under 
him,  obtained  the  right  of  possession,  with  such  a  special  right  of 
property  that  they  could  have  maintained  replevin  for  the  property 
against  anyone  who  should  disturb  their  possession.  Eayser  v.  Bauer, 
6  Kan.  ♦202. 

The  admission  of  the  defendant  in  error  of  the  possession  of  the 
property  by  plaintiffs  in  error  at  the  commencement  of  the  second 
suit,  is  conclusive  against  him.  We  must  consider  this  part  of  the 
case  in  that  light.  As  Turner  &  Otis  continued  to  retain  the  prop- 
erty, and  as  their  possession  and  detention  were  not  wrongful  or  un- 
lawful against  the  defendant  in  error,  the  latter  had  no  cause  of  ac- 
tion against  any  one  in  this  case.  In  the  absence  of  any  wrongful 
detention  on  the  part  of  a  defendant  against  a  plaintiff,  no  cause  ol 
action  exists. 

The  judgment  of  the  district  court  must  be  reversed. 

(  All  the  justices  concurring.) 
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*323  ^Estate  of  E.  W.  Bakbb  v.  Alfbbd  H.  HsNTia. 

January  Term,  1879. 

1.  Case  Made:  Probate  Court.    Neither  a  probate  Judge  nor  tbe probate 

court  has  any  authority  to  settle  and  sign  a  oase  made.^ 

2.  Probate  Court :  Practice  in :  Error.    H.  filed  and  presented  to  the  pro- 

bate court  a  claim  for  allowance  against  the  estate  of  B.,  deceased.  A 
bearing  was  had  upon  the  claim,  and  the  probate  court  rejected  it.  H. 
excepted,  and  took  the  case  to  the  district  court  by  petition  in  error. 
Attached  to  this  petition  was  a  paper,  certified  to  by  tlie  probate  judge, 
that  the  case  had  been  settled  by  him,  and  contained  a  correct  statement 
of  the  proceedings  and  evidence  in  the  matter  necessary  to  present  the 
errors  complained  of  to  the  district  court,  and  was  indorsed  in  writing  by 
all  the  attorneys  in  the  case  that  they  had  no  suggestions  by  way  of  amend- 
ment to  make.  It  appeared  upon  the  face  of  the  record  that  all  tbe  evi- 
dence was  not  contained  in  it.  The  district  court  reversed  the  judgment 
of  the  probate  court.  Held  error,  as  the  court  could  not  say  from  the 
record  that  the  judgment  of  the  probate  court  was  unsupported  by  evi- 
dence. 

Error  from  Shawnee 'district  court. 

This  suit  originated  in  the  presentation  of  a  claim  by  tbe  defendant 
m  error  against  the  estate  of  E.  W.  Baker,  deceased,  to  the  probate 
court  of  Shawnee  county,  for  allowance.  It  was  alleged  that  the  de- 
fendant in  error  had  a  judgment  against  the  Topeka  BoUing-mill 
Company,  a  corporation,  and  others;  that  execution  had  been  issued 
on  the  judgment,  with  the  relum,  nulla  bona;  that  E.  W.  Baker,  in 
his  life-time,  was  a  paid-up  stockholder  in  said  company  to  the  amount 
of  $1,000;  and  that,  as  such  stockholder,  he  was  liable  to  said  Hentig 
in  the  amount  of  bis  stock.  Evidence  was  heard  in  the  probate  court, 
and  tbe  allowance  refused,  and  exception  taken.  The  said  Hentig 
tben  filed  a  petition  in  error  in  the  district  court  of  said  county,  and 
attached  thereto  what  did  not  purport  to  be  the  full  proceedings  and 
evidence  before  the  probate  court,  and  asked  for  the  reversal  of  tbe 
judgment  of  tbe  probate  court.  The  language  of  the  certificate  to 
tbe  transcript  made  by  tbe  probate  judge  is  as  follows: 

"I  certify  that  the  above  case  has  been  settled  by  me,  and  contains  a 
*d24      correct  statement  of  the  proceedings  and  evidence  *in  this  matter 
necessary  to  present  the  errors  complained  of  to  the  district  court." 

Tbe  following  written  indorsement  was  also  entered  on  the  papers: 

"This  case  was  submitted  to  me.  and  I  have  no  suggestions  by  way  of 
amendment.  N.  G.  MoFarland,  Att*y  for  Adm*r. 

"F.  G.  Hentiq,  Att'y  for  Claimant." 

The  hearing  on  the  claim  was  bad  in  the  probate  court,  on  July  25, 
1877.    Tbe  certificate  to  the  record  is  dated  August  11,  1877.    The 

^Kor  has  a  contest  court  power  to  settle  and  sign  a  case  made.  Lltsey  ▼.  Mof- 
fett,  29  Kan.  507.  As  to  case  made  generally,  see  Missouri,  K.  &  T.  Ky.  Co,  ▼. 
Fort  Scott,  16  Kan.  *4dd,  and  note;  IngersoU  v.  Tates,  21  Kan.  *90,  and  note. 
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district  conrt,  at  its  May  term,  1878,  reversed  the  jadgment  of  the 
probate  court,  and  the  petition  in  error  filed  in  this  court  seeks  to 
reverse  the  findings  and  judgment  of  the  district  court. 

N.  C.  McFarlandf  for  plaintiff  in  error. 

Hentig  dt  Sperry^  for  defendant  in  error. 

HoBTON,  G.  J.  The  main  allegation  of  error  to  which  our  attention 
is  called  is  the  action  of  the  district  court  in  reversing  the  judgment 
of  the  probate  court  upon  a  transcript  which  not  only  did  not  pur- 
port to  contain  all  the  evidence  in  the  case,  but  which  showed  affirm- 
atively that  all  the  evidence  was  not  incorporated  in  tlie  record.  The 
point  is  well  taken.  The  district  court  must  have  considered  the  tran- 
script in  the  light  of  a  case  made ;  and,  upon  the  ground  that  it  con- 
tained a  statement  of  so  much  of  the  proceedings  and  evidence  as  was 
necessary  to  present  the  errors  complained  of,  it  reviewed  the  testi- 
mony and  reversed  the  judgment.  This  was  error.  Neither  a  pro- 
bate court  nor  a  probate  judge  has  any  authority  to  settle  or  sign  a 
case  made.  Buoh  power  exists  only  in  a  district  judge  or  district 
court.  Clark  v.  Parkville  &  G.  B.  Co.,  5  Kan.  *654;  section  547  of 
the  Code;  section  1,  c.  114,  Laws  1871.  Section  550  of  the  Code 
gives  no  authority  to  make  a  case,  but  only  points  out  the  mode  of 

obtaining  authenticated  copies  of  records.  As  a  transcript, 
*326    the  record  here  is  ^defective.     It  does  not  show  that  any  bill  of 

exceptions  was  signed  or  filed ;  nor  does  it  purport  to  be  all  of 
the  proceedings  in  the  case.  On  its  face,  it  appears  that  very  ma- 
terial evidence  was  omitted.  For  instance,  the  foundation  of  the  claim 
of  the  defendant  in  error  was  the  allegation  that  on  the  twenty-sixth 
day  of  May,  1875,  he  recovered  a  judgment  in  the  district  court  of 
Shawnee  county,  against  the  Topeka  SoUing-mill  Company.  No 
valid  evidence  of  any  such  judgment  was  set  forth  in  the  transcript. 
The  statement  of  the  clerk  was  insufficient  for  the  district  court  to  act 
upon,  when  it  appeared  that  all  the  records  of  this  pretended  judg- 
ment were  before  the  probate  court,  and  examined  by  it.  Counsel 
for  the  defendant  in  error  seem  to  rely  upon  the  certificate  of  the  pro- 
bate judge.  That  is  additional  evidence  that  the  case  was  taken  up 
on  a  case  made,  and  corroborative  of  this  is  the  fact  that  the  record 
was  handed  to  the  attorney  of  the  administrator,  and  indorsed  by  him 
that  he  had  no  suggestions  of  amendments  to  make.  Instead  of  the 
certificate  of  the  judge  or  the  indorsement  of  the  attorney  aiding  the 
defects  complained  of,  they  tend  clearly  to  show  the  record  was  im- 
properly prepared  to  take  the  case  to  the  district  court  to  have  a  decis- 
ion upon  the  question  whether  the  judgment  of  the  probate  court 
was  sustained  by  evidence.  The  certificate  of  the  judge  was  unsuit- 
able for  a  transcript  or  a  bill  of  exceptions.  His  opinion  that  suffi- 
cient portions  of  the  evidence  and  proceedings  were  embraced  in  his 
transcript  to  present  the  errors  complained  of  was  of  no  binding  effect, 
and  did  not  conclude  any  of  the  parties.    If  it  was  intended  for  a  bill 
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of  exceptions  or  a  transcript,  this  language  was  unnecessary.  These 
words,  instead  of  strengthening  the  character  of  the  record,  only 
weaken  it  for  the  purposes  for  which  it  was  used ;  at  least,  they  tend  to 
show  more*  emphatically  the  fatal  imperfections  which  inhere  therein. 
So,  in  whatever  view  we  may  consider  the  record  and  papers  presented 
to  the  district  coort,  they  are  so  defective  that  the  court  could  not  say 
the  judgment  of  the  probate  court  was  unsupported  by  sufficient  evi- 

dence,  and  therefore  ought  not  to  have  reversed  it. 
*826     *The  judgment  of  the  district  court  reversing  the  decision  of 

the  probate  court  must  be  reversed. 
(All  the  justices  concurring.) 


Alfred  H.  Hentio  v.  Thomas  M.  Jameb. 
January  Term,  1879. 

Exeoution :  Stockholders :  Proceedings  in  Aid  of  Execution.  Where 
a  judgment  creditor  of  an  incorporated  company  obtains  from  the  district 
court  rendering  the  judgment  in  the  case  an  execution  against  the  prop- 
erty of  a  stockholder  of  such  corporation,  upon  notice  and  motion  under 
section  82,  c.  23,  Qen.  St.  198.  held,  that  such  stoclLholder  against  whom 
the  execution  is  issued  is  not  a  judgment  debtor  as  contemplated  by  sec- 
tion 483,  c.  80,  Gen.  St.  724,  as  to  subject  him  to  the  proceedings  in  aid  of 
executions  authorized  by  that  section.* 

Error  from  Shawnee  district  court. 

The  plaintiff  in  error,  plaintiff  below,  obtained  an  order  from  the 
district  court  of  Sbawnee  county  for  an  execution  for  the  sum  of  $800 
against  the  property  of  the  defendant,  as  a  stockholder  in  a  corporation 
known  as  the  Topeka  BoUing-mill  Company,  nnder  section  32,  e.  S8, 
Gen.  St.  198.     The  execution  was  issued  by  the  clerk,  and  placed  in 

1  The  notice  required  to  be  given  in  a  proceeding  to  enforce  the  indiyidual  lia- 
bility of  the  stockholders  in  an  insolvent  corporation  mast  be  served  substantiallv 
in  the  same  manner  as  a  summons  in  a  personal  action.  Howell  v.  Manglesdori, 
88  Kan.  194,  5  Pac.  Rep.  759. 

Unpaid  subscrfptions,  until  they  have  become  due  by  the  terms  of  the  charter, 
or  have  been  called  in  by  assessment,  cannot  be  reached  by  an  action  at  law,  but 
they  are  liable  to  eamishment.  McKelvey  v.  Crockett,  (Nev.)  2  I^c.  Rep.  886. 
A  creditor  may,  by  bill  in  equity,  enforce  payment  of  his  claim  out  of  the  unpaid 
subscription  of  a  stockholder.  Brundage  v.  Monumental  Silver  Min.  Co.,  (Or.)  7 
Paa  Rep.  814.  All  the  creditors  and  all  the  stockholders  need  not  be  made  parties. 
Appeal  of  Cornell,  (Pa^  6  Atl.  Rep.  258;  and  a  formal  call  is  not  necessary  pre- 
vious to  bringing  suit,  Thompson  v.  Reno  Sav.  Bank.  (Nev.)  9  Pac.  Rep.  121;  bat 
the  creditors  must  first  recover  a  valid  judgment  %gainat  the  cori>oration.  Reming- 
ton V.  Samana  Bay  Co.,  (Mass.)  5  N.  E.  Rep.  292.  The  corporation  is  a  neceasarr 
party  to  such  a  bill.  Walser  v.  Memphis,  C.  &  N.  W.  Ry.  Co.,  19  Fed.  Rep.  152 
Tlie  obligation  of  the  stockholder  being  several,  and  not  Joint,  he  must,  if  ag 
grieved,  seek  his  remedy  as  against  the  other  stockholders  in  default  likehimaeli. 
Thompson  v.  Reno  Sav.  Bahk,  (Nev.)  7  Pac.  Rep.  88.    In  Oregon  the  stodtholder 
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the  hands  of  the  sheriff  of  Shawnee  oounty,  and  was  afterwards  re- 
turned by  him  wholly  unsatisfied,  for  want  of  property  on  which  to 
levy.  After  the  return  of  the  execution,  the  plaintiff  filed  an  affidavit 
with  the  probate  judge  of  said  county ,under  section  483  of  chapter 
80,  Gen.  St.  724.  The  required  order  was  issued  by  the  judge,  and 
the  defendant  appeared,  but  refused  to  answer  the  questions  pro- 
pounded to  him  touching  his  property,  and  the  judge  ordered  him 
placed  under  arrest  for  contempt  in  refusing  to  answer,  until  such 
time  as  he  should  answer  the  questions.  Thereupon  the  defendant 
applied  to  the  district  judge  of  the  Third  district  for  a  writ  of 
*327  habeas  corpus^  which  was  granted  him.  *The  sheriff,  in  whose 
custody  the  defendant  then  was,  returned  him  in  person  before 
the  judge  at  the  time  and  place  mentioned  in  the  writ,  with  his  reasons  ^ 
for  the  detention.  The  court  held  that  the  defendant  was  not  such  a 
judgment  debtor  as  is  contemplated  by  said  section  483,  and  that  the 
plaintiff  was  not  entitled  to  the  proceedings  in  aid  of  execution;  that 
he  was  not  in  contempt  for  refusing  to  answer  the  questions  pro- 
pounded, and  discharged  him.  To  this  ruling  of  the  judge  the  plain- 
tiff excepted,  and  he  now  seeks  a  reversal  of  this  order. 

Hentig  dt  Sperry^  for  plaintiff  in  error. 

A^  H.  Vance,  for  defendant  in  error. 

« 

HoRTON,  G.  J.  We  perceive  no  error  in  the  mling  of  the  district 
judge  in  discharging  the  defendant.  Neither  at  law  nor  in  equity  are 
stockholders  contributing  to  the  capital  of  an  incorporated  company 
individually  liable  for  the  payment  of  the  debts  of  the  corporation. 
The  liability  arises  solely  by  constitutional  or  statutory  provision.  As 
a  consequence,  the  matter  here  is  wholly  governed  by  the  statute,  and 
the  rights  of  the  party  claimant  under  the  statute  must  be  ascertained 
by  it.  Brinham  v.  Wellersburg  Goal  Go.,  47  Pa.  St.  48.  In  addi- 
tion, it  is  the  general  doctrine  that  the  remedies  prescribed  by  stat- 
utes creating  an  individual  liability  on  the  part  of  the  members  of 
corporations  for  the  corporate  debts,  must  be  strictly  followed.     With 

• 
must  be  sued  in  snch  a  way  as  to  pat  what  is  recovered  directly  or  indirectly  into 
the  treasury  of  the  corporation  for  distribution  accordin^c  to  law;  Patterson  v. 
Lynde,  1  Bap.  Ct.  Hep.  432;  bat  in  the  absence  of  any  showing  that  there  are  any 
other  creditors,  a  creditor  may  maintain  a  suit  alone.  Branoage  v.  Monamental 
Silver  Min.  Co.,  (Or.)  7  Pac.  Kep.  814.  A  creditor  may,  under  Qen.  St.  Minn.  1878, 
c.  84,  §§  ^11.  sue  the  corporation  for  the  debt,  and  loin  as  defendants  one  or  more 
of  the  stockholders  to  enforce  their  individual  liability  and  in  such  action  it  is  un- 
necessary to  Join  all  the  creditors  of  the  corporation,  or  all  the  stockholders  sub- 
lect  to  individual  liability.  Merchants  Nat.  Bank  v.  Bailey  Manuf'g  Co.,  (Minn.) 
is  K.  W.  Rep.  630.  Before  the  court  will  make  tL  peremptory  order  upon  the  sec- 
retary of  the  corporation,  requiring  him,  in  terms  of  Rev.  St.  Mo.  §  787,  to  fur- 
nish any  officer  holding  an  execution  against  the  corporation  with  a  list  of  the 
names,  residences,  etc.,  of  the  stockholoers.  a  demand  bv  the  officer  for  such  list 
must  be  shown.  Cleveland  Rolling-mill  Co.  v.  Texas  &  St.  L.  Ry.  Co.,  23  Fed. 
Rep.  7d0.  Where  the  complainant  m  a  bill  to  enforce  the  stockholder's  liability 
is  himself  a  stockholder,  he  must  contribute  pari  pasiu  with  the  defendant  stock- 
holders towards  the  liquidation  of  his  demand  against  the  corporation.  Bissit  v. 
Kentucky  River  Nav.  Co.,  16  Fed.  Rep.  353. 
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these  principles  in  mind,  we  proceed  to  an  examination  of  the  sections 
of  the  statute  involved  in  this  case.  Section  32  of  said  chapter  23 
is  as  follows : 

**If  any  execution  shall  have  been  issued  against  the  property  or  effects  of 
a  corporation,  except  a  railway  or  a  religious  or  charitable  corporation,  and 
there  cannot  be  found  any  property  whereon  to  levy  such  execution,  then  ex- 
ecution may  be  issued  against  any  of  the  stockholders  to  an  extent  equal  in 
amount  to  the  amount  of  stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution  shall  issue  against  any 
*'328  stockholder  except  upon  an  order  of  *the  court  in  which  the  action, 
suit,  or  other  proceeding  shall  have  been  brought  or  instituted,  made 
upon  motion  in  open  court,  after  reasonable  notice  in  writing  to  the  person 
or  persons  sought  to  be  charged;  and  upon  such  motion  such  court  may  order 
execution  to  issue  accordingly,  or  the  plaintiff  in  the  execution  may  proceed 
by  action  to  charge  the  stoddioldors  with  the  amount  of  his  judgment." 

Under  this  statute,  the  judgment  creditor  of  the  eorporation  has 
two  modes  of  procedure  against  a  stockholder  upon  the  return  of  his 
execution  against  the  corporation  nulla  bona.  He  mav  obtain  by 
motion,  after  reasonable  notice,  the  issuance  of  an  execution  from  the 
couit  in  which  the  action  is  brought  against  the  stockholder,  or  he 
may  proceed  by  action  to  charge  the  stockholders  with  the  amount 
of  his  judgment.  The  former  is  a  summary  proceeding;  the  latter 
is  the  more  formal  one.  If  he  is  content  to  adopt  the  first,  we  do  not 
think  that  the  order  of  the  court  for  the  issuance  of  the  execution,  or 
the  actual  issuance  of  it,  makes  the  stockholder  thus  proceeded  against 
a  judgment  debtor  within  the  terms  of  section  483  of  the  Code.  In 
holding  otherwise,  we  would  have  to  decide  that  the  judgment  against 
the  corporation  was  a  lien  upon  all  the  real  estate  of  the  stockholders 
within  the  county  in  which  the  judgment  was  rendered,  from  the  first 
day  of  the  term  at  which  the  judgment  was  rendered,  or  that  the  or- 
der of  the  court  granting  the  execution  carried  with  it  all  the  rights, 
remedies,  and  aids  of  any  other  judgment.  Neither  of  these  concln- 
sions  can  be  justified.  It  would  be  simply  absurd  to  hold  that  a  judg- 
ment obtained  by  a  creditor  against  a  corporation,  where  stockholders 
are  not  parties  to  the  suit,  shall  be  a  lien  on  the  real  estate  of  all 
the  stockholders,  when  they  are  not  named  in  the  papers,  proceedings, 
or  records,  and  no  possible  opportunity  is  given  to  any  one,  from  an 
examination  of  the  proceedings  in  the  court,  to  determine  who  the 
stockholders  may  be,  or  the  extent  of  their  individual  liability  in  the 
case.  The  adoption  of  the  other  conclusion,  viz.,  that  the  judgment 
lien  dates  from  the  order  of  the  court  allowing  the  execution,  though 

not  so  wild  in  theory  as  the  former,  is  fraught  with  such  con- 
*329    fusion  and  inconvenience  as  *ought  to  prevent  it  from  receiving 

any  countenance,  unless  clearly  required  by  the  words  of  the 
statute.  If  this  were  the  rule,  search  would  have  to  be  made  in  every 
case  of  judgments  against  corporations,  and  all  proceedings  had  sup- 
plementary thereto,  whenever  abstracts  of  title  of  real  estate  were 
to  be  furnished^  to  ascertain  whether  any  order  had  been  issued  for  an 
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execution  against  the  owner  of  the  real  estate  as  a  stockholder  of  such 
corporation.  Actions  in  which  the  titles  give  no  indications  of  the 
parties  to  be  charged  under  execution  would  have  to  be  looked  into, 
and  the  difficulties  would  be  almost  interminable.  The  protection  of 
creditors  requires  no  such  unreasonable  doctrine  to  be  favored,  and 
the  letter  of  the  statute  is  against  it.  The  concluding  provision  of 
said  section  32  plainly  prescribes  that,  if  the  creditor  wishes  to  make 
the  stockholder  a  judgment  debtor,  with  all  that  term  implies,  he  may 
proceed  by  action,  and  charge  the  stockholder  with  the  amount  of 
his  judgment  against  the  corporation.  If  we  follow  the  theory  of  the 
counsel  of  plaintiff,  then  we  must  ignore  this  concluding  provision, 
because  it  is  of  no  use  or  importance  to  the  creditoir,  if  the  lien  of  his 
judgment  attaches  upon  the  real  estate  of  the  stockholders  at  the  ren- 
dition of  it  against  the  corporation,  or  if,  by  an  oMer  of  the  court 
on  a  motion  to  issue  an  execution,  such  real  estate  becomes  at  once 
subject  to  the  lien  of  the  amount  therein  named.  It  is  better  to  give 
force  to  all  the  provisions  of  the  statute;  and  to  do  this,  we  conclude 
that  the  proceeding  to  obtain  an  execution  on  a  motion  is  a  special 
proceeding,  limited  in  its  character,  and  does  not  convey  with  it  all 
the  powers  of  a  judgment.  It  assimilates  to  proceedings  of  garnish- 
ment, but  allows  the  issuance  of  an  execution,  instead  of  an  action  to 
recover  the  amount  ordered  to  be  paid.  The  amount  charged  against 
the  stockholder  is  not  a  lien  on  real  estate  under  the  order  of  the 
court  until  a  levy  is  made  of  the  execution.  It  is  unnecessary  to 
adduce,  argument  that  the  language  of  section  483  of  the  Code  ought 
not  to  be  extended  by  construction.  Therefore,  as,  in  our  view, 
*8S0  under  the  special  proceedings  had,  *the  defendant  was  not  a 
judgment  debtor  in  the  strict  sense  of  section  483,  be  could 
not  have  been  required  by  the  probate  judge  to  answer  concerning  his 
property. 

The  order  of  the  district  judge  will  be  affirmed, 

(All  the  justices  concurring.) 


AiiFBBD  H.  Hbntio  v.  Thomas  M.  Jamss. 
January  Term,  1879. 
Error  from  Shawnee  district  court. 

Feb  Gubiam.    The  above  case  is  precisely  like  the  case  of  Hen  tig  t. 
James,  just  decided,  and  therefore  that  decision  is  decisive  of  this. 
The  order  of  the  district  judge  will  be  affirmed. 
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Asa  0.  Reeyb  v.  Patrick  Do^wnb. 

January  Term,  1879. 

1.  Vendor's  Lien:  Transfer  of:  Vendor  and  Vendee:  Tender.  Hart 
made  a  contract  to  sell  to  Bock  &  Iteeve  a  certain  tract  of  land.  The  terms 
of  sale  were  one-third  cash,  and  the  balance  in  two  payments.  Kotes 
were  given  for  these  payments,  and  a  bond  to  convey  the  land  upon  the 
payment  of  the  notes.  The  first  was  paid.  Thereafter,  Hart  indoised 
the  last  note  to  plaintiff,  and  conveyed  to  him  the  land.  Haintiff  brought 
his  action  on  the  note,  and  prayed  a  foreclosure  and  sale  of  the  land.  In 
the  petition  there  was  no  allegation  of  a  tender  of  a  deed,  or  of  any  offer 
or  willingness  to  convey.  The  defendant,  raising  no  question  of  the  sufQ- 
ciency  of  the  petition  by  motion  or  demurrer,  answered,  admitting  the 
contract  substantially  as  averred  in  the  petition,  and  that  he  had  received 
possession  of  the  land  under  the  contract,  and  still  kept  the  possession, 
and  pleading  three  special  defenses  to  the  note, — ^the  statute  of  limita- 
tions, a  homestead  right,  and  a  release  of  Rock  from  the  contract.  Upon 
the  trial,  he  objected  to  any  testimony  on  the  ground  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  though,  so  far 
as  the  record  shows,  without  disclosing  any  specific  defect  in  the  petition. 
^  The  objection  was  overruled*  tlie  trial  proceeded  with,  and  plaintiff  ob- 
tained judgment  on  the  note,  and  a  decree  of  foreclosure  and  sale.  The 
testimony  was  not  preserved.  Held,  that  no  error  is  shown  affecting  the 
substantial  rights  of  the  defendant,  and  sufficient  to  compel  a  reversal. 

[2.  Waiver.    Where  a  party  is  called  upon  to  perform  an  obligation,  and  ob- 
jects on  certain  specific  grounds,  he  waives  other  preliminary  objections, 
which,  if  made  known  at  the  tinie,  could  easily  have  been  obviated.] 

*881     *Error  from  Wyandotte  district  coart. 

Action  brought  by  Downs  against  Reeve,  to  foreclose  a  vend- 
or's lien  upon  the  8.  W.  ^  of  S.  W.  ^of  section  8»  township  11,  range 
24  E.,  in  Wyandotte  county.  Trial  by  the  court  at  the  April  term, 
1878,  and  findings  and  judgment  for  the  plaintiff.  New  trial  denied, 
and  the  defendant,  Beeve,  brings  the  case  here* 

Nathan  Cree,  for  plaintiff  in  error. 

W*  F.  CarroU,  for  defendant  in  error. 

Breweb,  J.  This  was  an  action  to  foreclose  a  vendor's  lien,— 
one  of  that  class  of  liens  whose  validity  was  asserted  in  the  case  of 
Stevens  v.  Chad  wick,  10  Ean.  *4()6.  The  petition  sets  out  a  copy  of 
a  note  executed  by  defendant  and  George  0.  Bock  to  one  Hart,  with 
indorsement  to  plaintiff;  alleges  non-payment,  etc.,  making  out  a 
full  cause  of  action  upon  the  note.  It  then  alleges  that,  at  the  time 
of  the  execution  of  the  note,  said  Hart  entered  into  an  agreement 
with  said  Bock  and  defendant,  a  copy  of  which  is  attached  to  and 
made  a  part  of  the  petition.  This  agreement  was  simply  a  contract 
for  the  sale  of  a  certain  tract  of  land,  of  whioh  the  land  in  oontro- 
versy  was  one-half,  from  Hart  to  defendaiit  and  Bock  jointly ;  recited 
the  consideration,  (part  cash  and  part  notes,)  and  bound  Hart  to  con* 
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vey  to  defendant  and  Book  upon  payment  of  the  notes.  It  also  bound 
the  vendees  to  pay  all  the  taxes,  and,  in  case  of  default  in  any  pay- 
ment, to  surrender  the  possession,  and  forfeit  the  money  paid.  •The 
petition  then  allef2;es  that  subsequently  said  Book  was  released  fi:6m 
the  cohtraot,  and  the  other  half  of  the  land  was,  by  all  the  parties  to 
the  contract,  conveyed  to  one  Ellen  Downs,  as  trustee.  It  further 
alleges  that  Hart  was  at  the  time  the  owner  in  fee  of  said  tract,  and 

that  he  put  the  vendees  in  possession ;  that  at  the  time  of  the 
*882    transfer  to  plaintiff  of  the  note  sued  *opon,  which  was  the  last 

of  the  notes  specified  in  the  contract,  Hart  conveyed  the  land  in 
controversy  to  plaintiff.  It  also  alleges  a  default  in  the  payment  of 
taxes  by  defendant,  and  a  subsequent  payment  by  plaintiff.  It  closes 
with  a  prayer  for  judgment  for  the  amount  due  on  the  note,  and  for 
taxes  paid,  and  thia.t  the  real  estate  specified  iji  the  contract,  except- 
ing the  one-half  conveyed  to  Ellen  Downs,  be  sold  in  satisfaction  ,of 
said  amount,  and  that  defendant  be  thereafter  barred  and  ioreclosed 
of  all  interest  therein.  An  answer  was  filed,  setting  up  several  de- 
fenses. On  the  trial  before  the  court,  without  a  jury,  the  defendant  ob- 
jected  to  the  offer  of  the  note  in  evidence,  on  the  ground  that  the  peti- 
tion did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  which 
objection  was  overruled.  The  court  thereafter  made  certain  findings 
of  fact,  and  rendered  judgment  in  favor  of  the  plaintiff  for  the  amount 
of  the  note  and  taxes,  and  directed  a  foreclosure  of  the  vendor's  lien, 
and  a  sale  of  the  land. 

As  the  testimony  is  not  preserved,  the  only  questions  are  as  to  the 
sufficiency  of  the  petition ;  and,  if  sufficient,  whether,  upon  the  plead- 
ings and  findings,  the  proper  judgment  was  entered.  It  is  now  claimed 
that  "the  petition  is  bad,  because  not  averring  tender  of  a  deed,  or 
some  excuse  for  not  tendering  it,  or,  at  least,  readiness  to  convey.** 
Though  this  is  the  question  now  argued  by  counsel,  it  does  not  appear 
what  specific  defect  in  the  petition  was  pointed  out  at  the  time.  The 
objection  was  general  to  the  sufficiency  of  the  petition,  and  any  other 
matter  may  have  been  presented  tP  the  trial  court  as  the  supposed 
defect.  However,  we  shall  notice  the  question  as  here  presented. 
The  petition,  it  is  true,  contains  no  such  averment,  and  counsel  for 
defendant  in  error,  conceding  that  generally,  in  cases  like  this,  it  would 
be  necessary,  claims  that  the  defect  is  made  good  by  the  matters  set 
up  in  the  answer.  It  becomes  necessary,  therefore,  to  examine  the 
latter  pleading.  This  contains  a  general  denial,  with  a  restriction  as 
to  matters  thereafter  admitted,  and  in  addition  sets  up  the  sale  and 

purchase  of  the  land  substantially  as  averred  in  the  petition,. 
*333    the  entry  of  possession  by  the  defendant  and  Bock  ^under  the 

contract,  and  alleges  their  joint  occupation  thereof  as  a  home- 
stead. It  admits  that  Hart  conveyed  the  one-half  to  Ellen  Downs,  but 
says  that  at  the  time  the  land  was  still  occupied  by  Bock  and  himself 
and  their  families  as  a  homestead,  and  denies  that  any  conveyance 
thereof  was  ever  signed  by  the  wife  of  either.     It  admits  the  convey- 
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anoe  of  the  other  half  to  plaintiff,  but  alleges  that  plaintiff  had  fall 
notice  of  defendant's  oocnpation  of  the  same  as  a  homestead.  It  far- 
ther denies  that  defendant  made  the  last  payment  indorsed  on  the 
note ;  says  it  was  made  by  Ellen  Downs,  under  some  agreement  with 
Bock,  and  was  paid  to  procure  the  release  of  said  Book  from  the  cod- 
ti'act;  and  pleads  the  bar  of  the  statute  of  limitations.  It  contains 
no  offer  to  rescind  the  contract,  or  to  give  up  the  possession,  but  seeks 
to  avoid  payment  of  the  note  given  for  the  purchase  money,  on  the 
ground  of  a  homestead  exemption,  the  statute  of  limitations,  and  the 
breach  of  the  contract  on  the  part  of  Hart  by  the  conveyance  to  Ellen 
Downs.  Do  these  matters  supply  what  is  lacking  in  the  petition,  or 
obviate  the  necessity  of  any  omitted  allegations  ?  If  we  consider  the 
letter  of  the  contract,  it  calls  for  payment  of  the  note  before  the  exe- 
cution of  the  deed.  The  purchaser  must  pay  before  he  is  entitled  to 
a  deed;  but  the  vendor  need  not  execute  a  deed  until  he  has  received 
his  money.  So  that,  technically,  a  cause  of  action  accrues  to  the 
vendor  before  it  does  to  the  purchaser,  and  the  vendor,  when  the  note 
matuf*es,  ought  to  be  able  to  maintain  his  action  and  recover  his  money 
before  executing  any  deed.  And  a  petition  which  states  the  matniity 
and  non-payment  of  the  note  shows  the  purchaser  in  default,  and 
states  a  cause  of  action  irrespective  of  any  action  or  offer  on  the  part 
of  the  vendor.  But  the  courts,  having  regard  to  the  spirit  more  than 
to  the  letter  of  the  contract,  have  ruled  that  a  vendor,  who  is  not  able 
and  willing  to  perform  his  part  of  the  contract,  should  not  be  per- 
mitted to  worry  and  vex  the  purchaser.  Bo,  also,  as  there  is  a  mut- 
uality in  these  contracts,  the  vendee  cannot  claim  specific  per- 
*334  formance  without  a  tender  of  pay*ment.  In  other  words,  the 
party  who  asks  performance  must  himself  be  ready  to  perform. 
So  that,  if  the  defendant  had  simply  demurred  to  the  plaintiff's  pe- 
tition, his  demurrer  ought  to  have  been  sustained.  But  there  is  an- 
other proposition  the  reverse  of  that  which  we  have  noticed,  and  that 
is,  that  he  who  would  rescind  a  contract  must  rescind  it  in  toto.  He 
cannot  appropriate  the  benefits  ,and  repudiate  the  burdens.  If  he 
would  avoid  the  latter,  he  must  give  up  the  former.  Insisting  on  his 
ri^ht  to  retain  the  former  is  a  waiver  of  all  objections  to  responsibil- 
ity for  the  latter.  If  the  vendor  bring  his  action  on  the  purchase  note, 
he  affirms  the  contract,  and  cannot  be  heard  to  say  that  he  is  under 
no  obligation  to  convey.  If  the  vendee  receive  possession  under  the 
contract,  and  insist  on  maintaining  such  possession,  he  will  not  be 
permitted  to  deny  his  liability  on  such  note.  In  the  case  of  Harvey 
V.  Morris,  63  Mo.  475,  the  court  says: 

**  Where  a  purchaser  of  land,  by  virtue  of  the  contract  of  purchase*  is  pot  in 
possession  of  the  land  purchased,  he  cannot  resist  the  payment  of  the  purchase 
money  without  offering  to  restore  the  possession  thus  acquired  by  him  to  the 
vendor.  He  cannot  be  permitted  to  occupy,  possess,  and  enjoy  the  profits  uf 
the  land  Iwught,  and  at  the  same  time  be  allowed  to  withhold  the  price  agreed 
to  be  paid." 
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To  a  similar  effect  is  the  case  of  Molndoe  v.  Morman,  26  Wis.  588. 
See,  also,  Brock  y.  Hidy,  18  Ohio  St.  806.  That  ayermeDts  in  the 
answer  may  be  resorted  to  to  help  out  defectiye  allegations  in  the 
petition,  wUl  not  be  denied.  As  to  the  effect  of  failing  to  qnestion 
the  suflBcienoy  of  a  petition  by  demurrer  or  motion,  and  seeking  for 
the  first  time  to  do  so  by  an  objection  to  the  introduction  of  eyjdenoe 
upon  the  trial,  see  Barkley  y.  State,  15  Ean.  *99. 

Now,  in  the  case  at  bar,  the  title  to  both  note  and  land  being  shown 
by  the  petition  to  be  in  the  plaintiff,  which  shows  both  the  right  to 
insist  on  performance  by  the  defendant,  and  ability  to  perform  on  the 
part  of  the  plaintiff,  the  defendant  failing  to  object  that  there  is  no 
showing  of  an  offer  or  a  willingness  to  perform  on  the  part  of  the 
plaintiff,  comes  into  court,  and,  admitting  that  he  has  receiyed 
*885  possession  *under  the  contract,  insists  on  his  right  to  retain 
possession,  and  seeks  to  defeat  the  plaintiff  by  certain  special 
defenses  to  the  note.  In  a  certain  sense,  he  passes  by  the  issue  which 
he  might  haye  made,  and  inyites  the  consideration  of  the  plaintiff 
and  the  court  to  certain  other  issues,  and  then,  when  the  case  is  called 
for  trial,  seeks  to  go  back  and  bring  up  the  issue  which  he  has  once 
passed.  Where  a  party  is  called  upon  to  perform  an  obligation,  and 
objects  on  certain  specific  grounds,  he  waiyes  other  preliminary  ob- 
jections, which,  if  made  known  at  the  time,  could  easily  haye  been 
obyiated. 

We  are  aware  that  the  propositions  we  have  stated  are  general, 
and  subject  to  many  limitations  and  ei^ceptions ;  but  neyertheless  we 
are  constrained  to  think  that  the  facts  of  this  case,  do  not  bring  it 
within  any  such  limitations  or  exceptions,  and  that  the  defendant  was 
not  prejudiced  in  his  substantial  rights  by  the  ruling  of  the  district 
court. 

■ 

As  to  the  findings,  particularly  that  in  reference  to  the  taxes,  we 
think  the  language  obscure,  and  open  to  two  interpretations ;  but  we 
must  give  them  that  construction  which  supports,  rather  than  that 
which  contradicts,  the  decree.  We  notice,  also,  the  certificate  to  the 
case  made,  which  is  that  it  is  "correct  so  far  as  it  purports  to  be  a 
history  of  the  case/'  Exactly  what  is  intended  by  this  expression  we 
are  unable  to  determine. 

Upon  the  record  as  it  stands,  we  think  the  judgment  shonld  be 
affirmed. 

(All  the  justices  concurring.) 
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*3d6     ^Fkank  Sfboul  and  others  v,  Atchison  Nat.  Bank  and  othen. 

Janaary  Term,  1879. 

U  Conveyances :  Husband  to  Wife:  Mortgage  of  Homestead:  Eq- 
uity :  Statute  of  Frauds,  A  busband  may  coDvej  real  estate  directljto 
his  wife,  and  the  conveyance  will  be  upheld  as. valid,  so  far  *»s  it  is  eqtu- 
table  to  uphold  the  same.  Thus,  where  a  husband  owed  money  for  a 
certain  piece  of  land,  (not  his  homestead,)  and,  for  the  purpose  of  pro- 
curing money  to  pay  on  said  land,  he  and  his  wife  executed  two  mortgages 
on  their  homestead,  but,  before  the  wife  would  sign  the  second  mortgage, 
. .  the  husband  was  required  to  and  did  ei^^r  into  s^  parol  agreement  with 
his  wife  that  he  would  deed  to  her  said  land,  (not  the  homestead,)  and 
said  money  was  thus  raised  and  paid  on  said  land,  and  afterwards,  in 
fulfillment  of  said  agreement,  the  husband  deeded  said  land  to  his  wife, 
and  all  of  this  was  done  as  a  security  for  the  protection  of  the  homestead 
against  said  mortgages,  Iield,  that  the  deed  will  be  upheld  as  valid  to  the 
extent  of  making  the  land  conveyed  by  it  a  security  for  the  payment  of 
said  second  mortgage,  and  this  notwithstanding  the  fact  that  the  husband 
at  the  time  he  made  said  agreement  and  said  deed  owed  other  debts,  which 
are  still  unpaid,  and  the  creditors  are  ilow  seeking  in  this  action  to  have 
said  deed  set  aside  and  held  invalid.  And  further  held,  that  the  incum- 
bering of  the  homestead*  by  the  wife's  executing  said  aeoond  mortgage, 
was  a  sufllcient  consideration  on  her  part  for  said  parol  agreement  and 
said  deed,  and  that,  after  said  parol  agreement  was  fully  executed  and 
fulfilled  by  the  execution  of  said  deed,  the  statute  of  ''frauds  and  perju- 
ries," relating  to  parol  agreements  concerning  lands,  had  no  application. 

2.  Homestead:  Mortgage:  Equity.  Where  a  husband  and  wife  have 
mortgaged  their  homestead  to  secure  the  payment  of  a  debt,  and  after- 
wards in  good  faith  execute  a  second  mortgage  on  another  piece  of  land  to 
secure  the  same  debt,  and,  in  consideration  therefor,  take  from  the  mort- 
gagee a  written  agreement  tliat  if  he  is  compelled  to  resort  to  judicial 
proceedings  to  procure  payment  of  his  claim ,  he  will  first  exhaust  the  other 
land  before  proceeding  against  the  homestead,  Tieldt  that  such  agreement 
and  said  second  mortgage  are  valid,  and  this  notwithstanding  the  fact 
that  the  mortgagor  owed  other  debts  at  the  time  he  executed  said  sec- 
ond mortgage,  which  debts  are  sl^jll  unpaid,  and  the  creditors  are  now 
seeking  in  this  action  to  have  said  agreement  and  said  second  mortgage 
held  to  be  invalid.  And  further  held,  that,  under  the  constitution  and 
statutes  of  Kansas,  it  is  not  illegal  or  fraudulent  to  hold  property  in  a 
homestead  exempt  from  the  claims  of  general  creditors;  and  the  right  of 
the  homestead  occupants  to  so  hold  such  property  is  paramount  to  any 
right  of  any  general  creditor.  Equity,  thereforie,  as  guided  and  directed 
by  the  constitution  and  statutes  of  this  state,  favors  the  protection  of 

*387  the  homestead  from  the  ^claims  of  creditors;  and,gener^y,  whatever 
is  done  in  good  faith  for  the  protection  of  the  homestead  from  credit- 
ors, is  not  looked  upon  as  a  fraud  or  as  illegal,  but  is  looked  upon  as  a 
proper  and  legitimate  transaction. 

8.  .   The  rights  and  priorities  of  the  various  parties  in  this  case  dete^ 

mined  and  stated  in  the  opinion. 

Error  from  Doniphan  district  court. 
The  case  is  stated  in  the  opinion. 
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W.  D.  Webb,  for  Frank  Sproul,  Virginia  F.  Sproul,  and  James  M. 
Hawley. 

Perry  d  Armstrong^  for  Tuthill,  administratrix. 
W.  W.  Gttifcri^  and  T.  M.  Pierce,  for  the  Bank. 
W.  W.  Outkrie  and  B.  R.  Vineyard,  for  Hoagland. 

Yausntirs,  J.  This  was  an  action  brought  by  the  Atchison  National 
Bank  against  Frank  Sproul  and  others,  to  subject  certain  land  situated 
in  section  15,  township  4,  range  21,  in  Doniphan  county,  Kansas,  to 
the  payment  of  a  certain  judgment  rendered  in  favor  of  the  bank  and 
against  Sproul.  The  facts  of  the  case  are  substantially  as  follows : 
In  1871,  Sproul  purchased  said  land  on  credit.  When  he  got  a  deed 
for  it  is  not  shown,  nor  is  it  material.  Afterwards  he  created  certain 
debts  in  favor  of  others  and  against  himself,  as  follows:  (1)  On 
April  1,  1872,  one  to  Horatio  Tuthill,  for  $1,000.  This  debt  was 
created  for  $1,000,  borrowed  by  Sproul  of  Tuthill,  with  which  to 

partially  pay  for  said  land.  There  is  now  due  on  said  debt 
*3S8     |l,385.     *(2)  On  October  16,  1873,  one  to  some  person  for 

some  amount^  on' which  debt  Bosa  Lenker,  guardian  of  Edward 
Hammill,  afterwards  obtained  a  judgment  for  some  amount;  on  which 
judgment  $209.90  was  due  at  the  time  of  the  trial  of  this  case.  (8) 
On  January  6,  1874,  as  surety  for  Thomas  L.  Chilton,  one  to  George 
T.  Hoagland  for  some  amount ;  on  which  debt  judgment  was  afterwards 
rendered  in  favor  of  Hoagland,  and  against  Chilton  and  Sproul,  for 
$2,800  and  costs,  on  which  judgment  there  is  still  due  $2,262.95,  and 
costs.  (4)  On  May  20,1874,  one  to  James  M.  Hawley,  for  $1,200. 
This  debt  was  also  created  for  money  borrowed  by  Sproul  with  which 
to  partially  pay  for  said  land  in  section  15.  There  is  now  due  on  said 
debt  $1,510.  (5)  On  March  20,  1875,  one  to  some  person  for  some 
amount,  on  which  debt  the  Atchison  National  Bank  obtained  a  judg- 
ment against  Sproul  for  $195.85  debt,  and  $15  attorney *s  fees,  and  $8 
costs.  There  is  now  due  on  said  judgment  $277.80.  The  debts  to 
Tuthill  and  Hawley  were  respectively  secured  by  mortgages  executed 
by  Sproul  and  wife,  Virginia  F.  Sproul,  on  their  homestead  situated 
in  section  10  of  said  township  and  range.  The  title  to  the  homestead 
was  in  Sproul.  Before  Mrs.  Sproul  would  sign  the  Hawley  mortgage, 
her  husband  had  to  enter  into  an  agreement  with  her  that  he  would 
deed  to  her  the  said  land  in  section  15.  This  agreement  was  in  parol. 
Afterwards,  and  on  May  29,  1875,  Sproul,  in  fulfillment  of  his  said 
agreement  with  his  wife,  deeded  to  her  the  said  land  in  section  15, 
and  on  June  12,  1875,  the  deed  was  duly  recorded.  Afterwards,  and 
on  August  30,  1875,  Sproul  and  wife  voluntarily  executed  a  mortgage 
to  Hawley  on  a  portion  of  said  land  in  section  16,  as  an  additional 
security  for  the  Hawley  debt,  and  delivered  it  to  Hawley,  but  upon 
the  express  condition  and  consideration,  to  which  Hawley  agreed  in 
writings  that,  if  ever  Hawley  should  be  compelled  to  resort  to  legal 
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prooeedings  to  collect  his  claim,  be  would  first  exhanst  SBid 
*339  .  land  in  section  15  before  *proceeding  against  the  homestead  of 

the  Sprouls.  This  second  mortgage  was  recorded  September  4, 
1875.  On  Angust  81,  1875,  Spronl  and  wife  executed  a  similar  mort- 
gage to  Tuthill,  on  another  portion  of  said  land  in  section  15,  as 
additional  securlvj  for  the  Tuthill  debt,  and  delivered  the  mortgage 
upon  a  like  written  agreement  from  Tuthill  that  he  would  exhanst 
the  land  in  section  15  before  proceeding  against  Sproul's  homestead. 
This  mortgage  was  also  recorded  on  September  4,  1875.  The  said 
bank  judgment  was  rendered  before  a  justice  of  the  peace  on  August 
30,  1875,  and  a  transcript  thereof  was  filed  in  the  office  of  the  clerk 
of  the  district  court  on  September  2, 1875.  The  Hoagland  judgment 
was  rendered  in  the  district  court  on  October  1,  1875.  The  Lenker 
judgment  was  rendered  by  a  justice  of  the  peace  on  November  8, 
1875,  and  a  transcript  thereof  was  filed  in  the  office  of  the  clerk  of 
the  district  court  on  November  11,  1875. 

This  case  was  tried  by  the  court  below  without  a  jury,  and  the  court 
held  that,  as  against  the  bank  judgment,  the  Hoagland  judgment, 
and  the  Lenker  judgment,  the  deed  from  Sproul  to  his  wife,  and  the 
mortgages  from  Sproul  and  wife  to  Tuthill  and  Hawley  (on  said  land 
in  section  15)  were  void  and  of  no  effect.  The  questions,  therefore, 
for  us  now  to  consider  are  whether  said  deed  and  said  mortgages  were 
and  are  really  void,  as  they  were  held  to  be  by  the  court  below.  We 
suppose  that  a  husband  may  convey  real  estate  directly  to  his  wife, 
and  the  conveyance  will  be  upheld  as  valid  so  far  as  it  is  equitable 
to  uphold  the  same.  Ogden  y.  Walters,  12  Ean.  *290y  and  cases 
there  cited;  Faddis  v.  Woollomes,  10  Kan.  *56,  *57;  Going  v.  Oms, 
8  Ean.  *85,  *88, and  cases  there  cited;  Sherman  v. Hogland,  54  Ind. 
578  et  seq,,  and  cases  there  cited.  See,  also,  Tennison  v.  Tennison, 
46  Mo.  77;  Wallingsford  v.  Allen,  10  Pet.  588,  594;  Beard  v.  Ded- 
olphy  29  Wis.  186.     The  present  question,  then,  is  whether  equity 

will  uphold  the  deed  of  conveyance  from  Sproul  to  bis  wife. 
*340    and,  if  so,  to  "^what  extent.     At  the  time  that  Sproul  deeded 

this  land  to  his  wife,  the  land  was  free  and  clear  from  all  in- 
cumbrances, and  was  subject  to  eale  and  conveyance,  and  Sproul 
deeded  it  to  his  wife  in  fulfillment  of  a  previous  agreement  that  he 
would  do  so.  But  it  is  urged  that  the  agreement  was  void  because  it 
was  in  parol;  that  there  was  no  sufficient  consideration  for  either  it 
or  the  deed,  and  therefore  that  the  conveyance  was  a  mere  ''gift,"  and 
that  it  (the  conveyance)  bad  the  effect  to  hinder,  delay,  and  defraud 
creditors,  and  was  therefore  void  under  the  statute  relating  to  "frauds 
and  perjuries."  As  the  agreement  was  in  parol,  it  is  claimed  that 
it  was  void  under  the  sixth  section  of  the  said  act  relating  to  "frauds 
and  perjuries."  Oen.  St.  505.  But  even  if  the  agreement  was  void 
when  made,  still  it  was  afterwards  fully  executed  and  fulfilled,  and 
therefore  the  statute  would  not  any  longer  apply,  and  cannot  now 
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affect  its  validity,  or  the  validity  of  the  deed  founded  thereon.     Hence, 
80  far  as  this  statute  is  concerned,  the  deed  must  be  held  valid. 

It  is  also  claimed  that,  as  said  conveyance  was  a  '*gift,"  it  was  void 
under  section  2  of  said  act.  Gen.  St.  504.  Said  conveyance,  how- 
ever, was  not  a  "gift,"  and  neither  was  it  "made  with  the  intent  to 
hinder,  delay,  or  defraud  creditors, ''as  it  must  have  been  under  that 
section  in  order  to  be  void.  The  conveyance  was  for  a  sufBcient  con- 
sideration, and  was  for  a  meritorious  purpose.  It  was  made  as  a 
security  for  the  protection  of  Mrs.  Sproul's  homestead.  With  refer- 
ence to  the  consideration,  we  would  say  that  any  loss  to  Mrs.  Sproul, 
or  any  gain  to  Sproul,  or  to  any  one  designated  by  him,  would  be  a 
sufficient  consideration  for  the  agreement  and  for  the  conveyance. 
Now,  with  reference  to  the  loss  and  gain :  Mrs.  Sproul  incumbered 
her  homestead  to  the  extent  of  $1,200,  (not  considering  Tuthiirs 
mortgage,)  subjecting  it,  upon  a  contingency,  to  be  sold  away  from 
her,  and  herself  and  family  to  be  driven  from  the  premises,  houseless 
and  homeless.     This  was  certainly  a  sufficient  consideration  for  said 

agreement,  and  for  the  deed.  Besides,  Sproul,  by  means  of 
*341     her  signature  to  *the  mortgage,  got  his  $1,200  with  which  to 

pay  one  of  his  debts,  and  Hawley,  the  mortgagee,  got  his  mort- 
gage, insuriug  a  repayment  of  the  $1,200,  with  interest.  With  refer- 
ence to  the  '*intent  to  binder,  delay,  or  defraud  creditors,"  there  was 
no  such  intent.  SproaFs  intention  was  to  get  money  with  which  to  pay 
one  of  his  creditors;  Mrs.  SprouFs  intention  was  to  hdp  her  husband 
get  the  money,  and  at  the  same  time  to  protect  her  homestead;  and 
Hawley's  intention  was  to  loan  his  money  on  interest,  and  with  good 
security.  Mrs.  Sproul  alleged  in  her  answer  that  the  consideration 
for  said  deed  and  for  the  previous  agreement  was  her  signatures  to  the 
Tnthill  and  Hawley  mortgages,  and  the  whole  case  tends  to  show  that 
such  was  the  fact,  and  that  she  procured  said  agreement  and  deed 
merely  as  securities  for  the  protection  of  her  homestead  interests. 
Without  her  signatures  to  said  mortgages,  they  would  have  been  void ; 
but  with  these,  they  were  valid  incumbrances  upon  her  homestead. 
Now,  while  we  think  that  equity  in  connection  with  our  statutes  re- 
quires that  said  deed  should  be  held  to  be  a  valid  instrument  in  some 
respects,  yet  we  do  not  think  that  equity  requires  that  it  should  be 
held  to  be  an  absolute  and  unconditional  conveyance  of  the  entire  es- 
tate in  said  land  from  Sproul  to  his  wife.  Indeed,  we  think  that  all 
that  equity  will  require  in  this  case  is  that  the  deed  shall  be  held  to 
be  a  valid  security  to  Mrs.  Sproul  for  the  protection  of  the  homestead 
against  the  Hawley  mortgage.  It  was  executed  in  consideration  of 
Mrs.  Sproul's  signing  said  mortgage,  and  for  no  other  consideration. 
It  -might  be  claimed,  with  some  show  of  reason,  however,  that  said 
deed  should  be  held  to  be  a  valid  security  to  Mrs.  Sproul,  to  protect 
her  homestead  against  both  the  Tuthill  and  the  Hawley  mortgages. 
These  mortgages  were  both  executed  by  Sproul  and  wife  for  the  pur- 
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pose  of  prooaring  money  to  pay  for  the  land  conveyed  by  Spronl  by 
said  deed  to.  his  wife ;  and  it  would  seem  that  his  wife  oaght  to  be 
able  to  Qse  this  land  by  a  sale  thereof,  or  by  mortgage,  to  procure 

money  to  pay  off  both  these  mortgages  on  her  homestead.  It 
^342     was  these  mortgages  on  Mrs.  Sproul's  *homestead  concerning 

which  she  had  fears ;  and  it  was  these  mortgages  against  which 
she  afterwards  attempted  to  farther  protect  her  homestead  by  execut- 
ing said  second  mortgages  to  Tuthill  and  Hawley  on  other  land,  (the 
said  land  in  section  15,  which  her  husband  had  previously  conveyed  to 
her  by  the  execution  of  said  deed. )  And  these  second  mortgages  we  also 
think  are  valid.  And  we  think  it  makes  no  difference  whether  Tuthill 
and  Hawley,  as  well  as  the  Sprouls,  had  knowledge  of  Sproars  financial 
circumstances  and  condition  or  not.  There  was  no  intention  on  the 
part  of  any  of  the  parties  to  defraud  creditors.  The  Sprools  wished  to 
relieve  their  homestead  from  the  mortgage  on  it,  and  Tuthill  and 
Hawley  wished  to  get  additional  security  for  their  respective  claims ; 
and  to  relieve  the  homestead  by  using  or  incumbering  other  property 
is  not  illegal  or  fraudulent  in  Kansas,  although  the  holders  of  the  home- 
stead may  at  the  time  be  greatly  involved  in  debt.  As  throwing  light 
upon  this  proposition,  see  Monroe  v.  May,  9  Ean,  *466;  Hixon  v. 
George,  18  Ean.  253;  Colby  v.  Crocker,  17  Ean.  527;  La  Bue  ▼.  Gil- 
bert, 18  Ean.  220.  Under  the  constitution  and  statutes  of  this  state, 
it  is  not  illegal  or  fraudulent  to  hold  property  in  a  homestead  exempt 
from  the  claims  of  general  creditors ;  and  the  right  of  the  homestead 
occupants  to  so  hold  such  property  is  paramount  to  any  right  of  any 
general  creditor.  Const,  art.  15,  §  9;  Gen.  St.  392,  478.  Equity, 
therefore,  as  guided  and  directed  by  the  constitution  and  statutes  of 
this  state,  favors  the  protection  of  the  homestead  from  the  claims  of 
creditors.  And,  generally,  whatever  is  done  in  good  faith  for  the  pro- 
tection of  the  homestead  from  creditors,  is  not  looked  upon  as  a  fraud 
or  as  illegal,  but  is  looked  upon  as  a  proper  and  legitimate  transac- 
tion. 

It  will  be  noticed  that  the  Hoagland  and  Lenker  judgments  were 
not  rendered  until  after  these  second  mortgages  to  Tuthill  and  Haw- 
ley were  executed.  Hence,  even  if  the  deed  from  Sproul  to  bis  wife 
were  void,  still  Tuthill  and  Hawley  would  have  mortgage  liens  on 

said  land  in  section  15  prior  and  paramount  to  the  judgment 
*348    liens  of  Hoagland  and  *Lenker.     If  the  title  to  said  land  in 

section  15  was  not  in  Mrs.  Sproul  when  said  second  mortgages 
were  •executed,  then  it  was  in  Sproul.  In  either  case  they  had  the 
right  jointly  to  mortgage  it  to  protect  their  joint  homestead.  There« 
fore,  in  either  case,  said  second  mortgages  were  valid  as  against  the 
Hoagland  and  Lenker  judgments,  and  prior  thereto.  In  this  con- 
nection we  have  expressed  no  opinion  with  reference  to  the  priority 
or  subsequence  of  the  bank  judgment.  We  shall  now,  however,  pro- 
ceed to  state  our  opinion  with  reference  to  the  priorities  and  subse- 
quences of  the  rights  of  all  the  parties.     This  will  have  reference, 
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hovevw,  only  to  the  land'  in  flection  15«  (1)  Mrs.  SpTotflhus  the 
right  to  batf  the  Hft^ley  mortgage  .first  satisfied  from  the  ^r66eeds 
of  the  entire'  tract  of  said  land  in  section  15 ;  for  the  deed  from 
fiplroal  to  her  ii^r  Yalid  to  that  extent.  This  right  dates  from  .'June 
12,.  1875,  the  (jlay  when  said  deed  was  recorded.  (2)  The  Vnk 
comes  next  in  pnqnty.  Its  right  dates  from  September  2,  1875,  the 
day  when  the  tranaoript  of  its  judgment  was  filed  in  the  office  of  the 
clerk  of  the  district  ooart.  (3)  Tn thill  comes  next.  Her  right  dates 
from  September  4,  1875,  the  day  when  the  second  mortgagi  to  her 
intestate  :^a(p  recorded..  (4)  Hoagland  comes  next.  His  right  dates 
from  October  1,  1875,  the  day  when  his  judgment  was  rendered  in 
the  district  court.  (5)  Lenker  comes  next  axid  last^  Heir  right  dates 
from  November  11,  1375/the  day  when  her  judgment  was  filed  in 
the  office  of  the  clerk  of  the  district  court. 

'The  judgment  of  the  court  below  will  be  reversed,  and  causQ  re- 
manded with  the  order  that  judgment  be  rendered  in  the  cafle  in  ac- 
cordance with  this  opinion. 
(All  the  justices  concurring.) 


*844  'John  Hbadbick,  Adm'r,  etc.,  v.  Pbtkb  Yount. 

January  Term,  1879. 

1.  Administration:  Saleby  Admlnisti^ator:  Caveat  Emptor:  Bule  ap- 
plies. An  administrator,  under  an  order  of  the  probate  court,  sold  to  Y. 
a  certain  piece  of  land  as  belonging  to  the  intestate's  estate,  but  which 
land  did  not  in  fact  belong  to  the  estate,  Y.  agreeing  to  pay  for  the  land 
•600,  of  which  amount  he  in  fact  paid  $400.  Y.,  at  the  time,  had  full 
knowledge  of  all  the  facts  concerning  the  title  to  said  land.  Said  sale  was 
confirmed  by  the  probate  court,  and  the  court  ordered  that  the  adminis- 
trator execute  a  deed  to  Y.  for  the  land,  and  also  ordered  that  the  admin- 
istrator hold  said  $400,  subject  to  the  further  order  of  the  probate  court. 
Afterwards,  the  administrator  executed  and  delivered  to  Y.  a  deed  for 
the  premises.  There  was  no  warranty,  and  no  fraud  or  deceit.  After- 
wards^ Y.  executed  a  deed  for  said  land,  reconveying  the  land  to  the  ad- 
ministrator, and  requested  of  him  a  return  of  said  $400,  but  the  admin- 
istrator refused.  Y.  then  commenced  an  action  against  the  administra- 
tor, setting  up  said  facts,  and  praying  for  a  judgment  against  the  admin- 
istrator for  said  $400,  and  for  such  other  and  further  relief  as  he  might 
be  entitled  to  in  equity.  Held,  that  the  action  cannot  be  maintained; 
that  a  person  purchasing  land  at  an  administrator's  sale,  in  the  absence 
of  fraud,  purchases  at  his  own  risk;  that  the  rule  of  oavecU  emptor  ap- 
plies, and  where  the  purchaser  makes  the  purchase,  and  pays  bis  money 
with  a  full  knowledge  of  all  the  facts,  and  does  not  seek  any  remedy  until 
after  the  sale  is  confirmed  and  the  deed  executed  and  delivered  to  him,  he 
has  no  remedy  to  recover  the  money,  although  the  property  may  not  in 
fact  have  belonged  to  the  intestate's  estate. 

a.  Evidenoe:  Objection  to:  Pleading:  Praotioe.  Where  all  the  evidence 
is  objected  to  on. the  ground  that  the  petition  does  not  state  facts  siilB- 
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cient  to  constitute  a  cause. of  action,  it  Ib  error  for  the  court  to  permit  the 
plaintiff,  for  the  purpose  of  making  out  a  case,  to  introduce  evidence  not 
authorized  by  the  petition,  nor  by  any  of  the  allegations  thereof. 

8.  Error :  Not  Waived  or  Oared :  Judgment.  Where  a  judgment  is  ren- 
dered in  the  district  court  against  an  administrator  for  a  ccurtain  amount 
of  money,  and  the  administrator  does  nothing  in  the  case,  or  affecting 
the  case,  except  to  take  it  to  the  supreme  court,  and  to  there  prosecute  a 
petition  in  error  for  the  reversal  thereof,  but,  after  the  judgment  Is  ren* 
dered  in  the  district  court,  the  administrator  has  a  final  settlement  with 
the  probate  court,  and  the  administrator  is  allowed  to  retain  said  money 
in  bis  hands,  and  is  finally  discharged,  Jield,  that  no  error  committed  by 
the  district  court  is  waived  or  cured  by  said  proceeding  In  the  probate 
court. 

[4.  Payment:  Voluntary:  Action.  Generally,  where  any  person  pays 
money,  having  full  knowledge  of  all  the  facts,  which  would  show  that 
he  is  not  bound  to  pay  the  same,  or  that  he  receives  no  consideration  there- 
for, he  is  presumed  to  give,  and  has  no  action  to  recover  the  money 
back.] 

•346     *Error  from  Cowley  district  court. 
The  case  is  stated  in  the  opinion. 

J.  E.  Allen,  for  plaintiff  in  error. 

The  district  court  ought  to  have  sustained  the  demurrer  of  plaintiff  In  error 
to  the  petition  of  defendant  in  error.  The  petition  shows  that  Headrick  pro- 
ceeded in  his  capacity  as  administrator  to  sell  said  lands,  and  that  he  was  so 
ordered  by  the  probate  court  The  petition  nowhere  contains  a  charge  of 
fraud  or  bad  faith  on  the  part  of  Headrick;  and  the  only  fault  charged  and 
excuse  given  for  said  purchase,  in  tlie  language  of  the  petition,  is:  "The  plain- 
tiff further  alleges  that,  by  reason  of  his  placing  undue  confidence  in  the  pro- 
ceedings aforesaid,  and  the  solemn  judgment  of  the  honorable  probate  court 
thereon,  he  was  Induced  to  purcliase  said  land^"  This,  and  nothing  more, 
induced  him  to  purchase.  The  administrator  was  in  nowise  to  blame  for  his 
placing  such  implicit  faith  in  the  solemn  judgment  of  the  probate  court.  The 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  in  faTorof 
xount.  The  administrator  was  in  no  way  responsible  for  the  quality  of  the 
title  that  the  purchaser  got  at  the  sale,  or  whether  he  obtained  any  title  or  not. 
It  is  well  established  that  the  rule  of  caveat  emptor  is  strictly  applicable  to  all 
sales  by  adininistrators.  McConnel  v.  Smith,  3d  SI.  289;  Bingham  v.  Maxcy, 
15  lU.  295.  To  apply  to  a  sale  by  an  administrator  any  rule  other  than  the 
above,  would  make  the  position  of  an  administrator  a  dangerous  one  indeed. 
The  judgment  of  the  court  below  was  erroneous,  in  that  it  rendered  judgment 
against  Headrick,  as  administrator,  etc.,  and  also  against  Headrick  himself. 
The  judgment  ought  to  have  been,  if  at  all,  against  the  estate  of  Kirby.  Ptock 
V.  Stevens,  5  Oilman,  127;  Powell  v.  Kettelle,  1  Gilman,  491;  Welch 
*846  V.  *  Wallace,  8  Gilman,  490;  Greenwood  v.  Spiller,  2  Scam.  502;  Bur- 
nap  V.  Dennis,  S  Scam.  478;  McDowell  v.  Weight,  4  Scam.  408. 

JS.  S.  Torrance,  for  defendant  in  error. 

The  evidence  certainly  showed  that  the  administrator  was  guilty  of  such 
fraud  and  misrepresentation  as  would  bring  the  case  virithin  the  exception  to 
the  rule  of  oaveat  emptor.  "  If  misrepresentations  be  made  by  the  person  sell* 
ing,  and  be  relied  on  by  the  buyer,  to  the  injury  of  the  latter,  the  sale  will  be 
set  aside,  and  the  money  will  be  restored,  if  not  already  paid  over  or  distrib- 
uted." Borer,  Jud.  Sales,  175.  This  case,  as  developed  by  the  testimony, 
faUa  squarely  within  the  prindi^e  above  enunciated.    Under  the  order  of  the 
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probate  court,  the  administrator  could  not  lawfully  have  distdbuted  any  por- 
tion of  the  money  included  in  the  Judgment  in  this  action.  He  also  bad 
notice  that  the  purchaser  claimed  a  return  of  the  purchase  money  before  he 
disbursed  any  portion  of  that  for  which  judgment  was  recovered.  Besides, 
none  of  tbe  disbursements  claimed  by  him  to  have  been  actually  made  were 
made  on  account  of  claims  for  which  the  estate  was  liable;  Granting  that 
the  petition  was  insufficient,  because  no  fraud  was  alleged  therein  against 
the  administrator  in  the  sale  of  the  land,  that  defect  was  cured,  and  any  error 
that  could  be  founded  thereon  waived,  by  the  plaintiff  in  error,  in  permitting 
fraud  and  misrepresentation  in  the  sale  of  the  land  to  be  proved  on  the  tri^U 
without  objection;  and  the  trial  court  was  justified  in  considering  such  testi- 
mony in  its  decision  of  the  case  and  the  rendition  of  judgment  therein,  which 
judgment  should  not  now  be  reversed  by  this  court  on  account  of  such  original 
defect  in  the  petition.    Civil  Code,  g§  133,  140. 

If  Yount  had  any  remedy  at  all,  it  was  against  Headrick  and  not  theKirby 
estate.  If  Headricdc  practiced  fraud  in  the  sale  of  the  land,  then ,  of  course,  he 
could  be  held  personally  liable.    If  there  was  no  fraud,  and  Yount  had  only 

an  equitable  right  to  have  the  purchase  money  rounded,  for  the  reason 
*347      that  Kirby  had  no  interest  in  the  land  which  was  the  ^subject  of  sale 

by  the  administrator  of  the  estate,  then,  of  course,  the  estate  had  no 
rightful  claim  to  the  purchase  money,  and  it  should  not  become  part  and  parcel 
of  the  estate,  to  be  distributed  in  the  course  of  administration.  The  land 
sold  by  the  administrator  was  no  part  of  the  estate  of  his  intestate.  At  the 
date  of  Kirby's  death,  the  title  to  the  land  was  in  the  government,  and  the 
temporary  or  inchoate  interest  which  Kirby  theretofore  had  in  the  land  was 
wholiy  extinguished  by  his  death.  He  possessed  no  estate  of  inheritance  in 
the  land,  and  therefore  had  no  interest  therein  which,  after  his  death,  could 
be  subjected  to  the  payment  of  his  debts,  by  an  administrator's  sale,  or  other- 
wise. The  entry  was  made  in  favor  of  Kirby's  heirs,  and  must  be  considered 
as  an  original  grant  from  the  government  to  them,  wholly  dischai'ged  from  the 
paymentof  the  debts  of  their  ancestor.  Davenport  v.  Farrar,  1  Scam.  814; 
Wells  V.  Moore,  16  Mo.  480-482. 

The  statute  provides  that  "the  real  estate  of  the  deceased,  or  any  inteifest  he 
may  have  in  real  estate  situated  within  the  state,  subject  to  the  payment  of 
his  debts,"  may  be  sold  by  order  of  the  probate  court,  on  the  application  of 
the  administrator.  Gen.  St.  c.  37,  §  114.  The  deceased  having  had  no  inter- 
est in  the  land  sold  in  this  instance,  and  that  fact  appearing  from  the  records 
of  the  probate  court,  does  it  not  follow  as  a  conclusion  of  law  that  the  probate 
court  had  no  jurisdiction  of  the  subject-matter  of  the  proceedings  relating  to 
the  sale  of  the  land  by  the  administrator,  and  consequently  tliat  such  sale  was 
void,  and  that  the  purchaser  had  a  legal  right  to  have  the  money  refunded  to 
him?  Johnson  v.  Collins,  12  Ala.  322;  McCain  v.  McCain,  Id.  510;  Bishop 
V.  Hampton,  15  Ala.  761;  Wyatt  v.  Eambo,  29  Ala.  510;  Bishop  v.  Blair,  36 
Ala.  80. 

In  the  absence  of  fraud,  the  law  vrill  hot,  ordinarily,  relieve  a  purchaser  at 
a  judicial  sale  who  acquires  a  d^ective  title.  It  has  sometimes  i-eiieved  in 
such  case,  when  seasonably  applied  for,  when  the  purchaser  acquired  by  the 

sale  no  title.  Hamsmith  v.  Espy,  19  Iowa,  446;  Bowlln  v.  Pollock,  7 
♦348       T.  B.  *Mon.  26;  McGhee  v.  Ellis,  4'Litt.  244;  Jones  v.  Henry,  3  LitL. 

427;  Mulr  v.  Craig,  3  Blackf .  293;  Reed  v.  Crosthwalt,  6  Iowa,  219.  A 
mistake  as  to  the  ownership  of  land  partakes  as  much  of  the  character  of  a 
mistake  of  fact  as  it  does  of  a  mistake  of  law.  At  the  most,  it  is  a  mixed 
question  of  fstct  and  law.  Equity  will  relieve  against  a  mistake  of  fact.  Be- 
lief has  also  been  afforded  in  cases  where  the  mistake  was  a  mixed  one  of  fact 
and  law;  and,  in  some  instances,  courts  of  equity  have  granted  relief  on  ac- 
count of  a  plain  mistake  arising  from  ignorance  of  law,  or  a  mutual  miscon- 
ception of  legal  rights.    Evants  v.  Strode,  11  Ohio,  480;  Hunt  v.  Bousmanier, 


246  KAKfiAS  BEP0RT8. 

8  Wheat;  174, 1  P«t.  1;  Mitchell  v.  Lenox*  1  £dw.  Ch.  466,  and  isases  dted: 
Harney  y.  Charled,  45  Mo.  157;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  369: 
Champlin  v.  Laytiii,6  Paige,  189;  Emeraon  y.  Navarro,  81  Tez.3d4;  BenDett 
y.  Marvin,  8  Paige,  312. 

Valentine,  J.  The  only  qnestion  of  any  importance  presented  Id 
this  case  is  whether  the  petition  in  the  court  below  sets  forth  facts 
sufileient  to  constitate  a  cause  of  action.  The  question  was  raised 
by  the  defendant  in  the  oourt  below — Firgf,  by  a  demurrer  to  the  pe- 
tition; and,  seconcUy,  by  objecting  to  the  introduction  of  any  evidence 
under  it.  Peter  Yount  was  the  plaintiff  in  the  court  below,  and  John 
Headrick,  administrator  of  the  estate  of  William  T.  Eirby,  deceased, 
was  the  defendant.  The  plaintiff  alleged  in  his  said  petition  the  fol- 
lowing facts,  to-wit :  John  Headrick  was  the  administrator  of  the  es- 
tate of  William  T.  Kirby,  deceased,  and,  as  such  administrator,  and  un- 
der an  order  of  the  probate  court,  sold  to  the  plaintiff  a  certain  piece  of 
land  as  the  property  of  said  estate,  but  which  land  did  not  in  fact  belong 
to  the  estate, — the  plaintiff  agreeing  to  pay  for  the  land  $600,  of  which 
amount  he  in  fact  paid  $400.  The  probate  court  confirmed  said  sale, 
and  ordered  the  administrator  to  execute  a  deed  to  the  plaintiff  for  the 
land,  and  also  ordered  him  to  hold  said  $400  subject  to  its  farther 
order.  Afterwards,  the  administrator  executed  and  delivered  to  the 
plaintiff  a  deed  for  the  premises.  The  '*  plaintiff  further  al- 
^^349  leges  that,  by  reason  of  '^his  placing  undue  confidence  in  the 
proceedings  aforesaid,  and  the  solemn  judgment  of  the  honor- 
able probate  court  thereon,  he  was  induced  to  purchase  said  land  as 
aforesaid,  under  a  misplaced  confidence  in  the  belief  that,  upon  the  en- 
try thereof  as  aforesaid  by  the  said  administrator,  [that  is,  the  entry  of 
the  land  for  the  heirs  at  the  U.  S.  land-office  by  the  administrator,]  the 
same  would  become  part  and  parcel  of  said  estate."  Afterwards  the 
plaintiff  and  his  wife  executed  a  deed  for  said  land,  reconveying  the 
land  to  the  administrator,  and  then  tendered  the  deed  to  him,  and 
requested  of  him  a  return  of  said  $400,  but  he  refused.  The  plain- 
tiff prayed  in  his  petition  for  a  judgment  for  said  $400,  and  for  such 
other  and  further  relief  as  he  might  be  entitled  to  in  equity. 

We  think  the  plaintiff's  petition  was  insufficient,  and  therefore  that 
the  court  below  erred  in  overruling  the  defendant's  demurrer  thereto, 
and  also  erred  in  overruling  the  defendant's  objection  to  the  introdoc- 
tion  of  any  evidence  under  it.  A  person  purchasing  at  an  administra- 
tor's sale,  in  the  absence  of  fraud,  purchases  at  his  own  risk.  The  rale 
of  caveat  emptor  applies  in  all  its  rigor.  And,  besides,  the  mistake 
made  in  the  present  cjase  was  a  mistake  of  law,  and  not  a  mistake  of 
fact.  The  plaintiff  shows  by  his  petition  that  be  had  full  knowledge 
of  all  the  facts  with  reference  to  the  title  to  said  land,  and  yet  he 
purchased  it  because  of  a  mistaken  confidence  in  the  validity  of  the 
probate  court  proceedings  ordering  it  to  be  sold,  and  in  the  effect  of 
the  administrator's  entry  of  the  lapd  at  the  United  States  land-office. 
No  warranty  was  alleged,  and  no  fraud  or  deceit  was  charged  or  im- 
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pnted  to  any  oneu  And  the  plaintiff  not  only  purchased  the  land 
with  a  fall  knowledge  of  all  ^he  facts,  and  paid  $400  of  the  purchase 
money,  but  he  then  waited  until  the  sale  was  confirmed,  and  the  deed 
executed  and  delivered  to  him,  before  he  made  any  objection  to  the 
sale,  or  resorted  to  any  remedy  for  his  unfortunate  purchase.  Under 
Bueh  circumstances,  we  think  he  has  no  remedy.  The  plaintiff  still 
owes  $200  on  said  sale.  Probably  he  could  defeat  an  action 
*350  against  '''him  for  that  amount,  on  the  ground  of  a  total  failure 
of  consideration.  Perhaps,  also,  that,  at  any  time  before  the 
administrator's  deed  was  finally  executed  and  delivered  to  the  plain- 
tiff, the  plaintiff  might  have  had  a  remedy  for  the  $400  paid  by  him, 
by  making  a  motion  in  the  probate  court,  upon  proper  notice  to  the 
administrator,  to  set  aside  said  sale  on  the  ground  of  a  total  faihire 
of  title  to  the  land;  for,  up  to  the  final  execution  and  delivery  of  the 
deed,  the  sale  might  be  said  in  one  sense  not  to  have  been  fully  com- 
pleted, and  the  probate  court,  up  to  that  time,  would  have  had  full 
power  in  the  premises.  Generally,  however,  where  any  person  pays 
money,  having,  fjall  knowledge  of  all  the  facts,  which  would  show  that 
he  is  not  bound  to  pay  the  same,  or  that  he  receives  no  consideration 
therefor,  he  is  presumed  to  give,  and  has  no  action  to  i^ecover  the 
money  back,  and  this  is  especially  true  where  he  allows  the  whole 
transaction  to  be  completed  before  he  takes  any  steps  to  recover  his 
money. 

With  reference  to  the  evidence,  we  would  say  that  all  the  evidence 
was  objected  to  on  the  ground  that  the  petition  below  did  not  state 
facts  sufi^cient  to  constitute  a  cause  of  action, — on  the  ground  that 
the  petition  did  not  authorize  the  introduction  of  any  evidence.  If, 
therefore,  any  evidence  not  authorized  by  the  petition,  nor  by  any  of 
the  allegations  thereof,  but  necessary  for  the  plaintiff  to  make  out  a 
case,  was  introduced  by  the  plaintiff  for  the  purpose  of  making  out  a 
case,  the  introduction  of  such  evidence  was  additional  error.  The 
defendant  in  error,  however,  claims  that  all  errors  have  been  waived, 
and  that  the  plaintiff  in  error"  is  estopped  from  setting  up  any  errors, 
upon  the  following  grounds,  to-wit :  After  the  judgment  was  rendered 
in  this  case  against  the  administrator,  he  made  a  final  settlement 
with  the  probate  court,  and  was  not  charged  by  it  with  said  $400  re- 
ceived of  the  plaintiff  below,  but  was  allowed  to  retain  the  same,  and 
was  finally  discharged.  Considerable  confusion  has  existed  in  the.  ar- 
gument of  this  case  as  to  whether  the  action  was  brought  and 
*351  prosecuted,  and  the  judgment  rendered  ^therein,  against  the 
defendant  below  as  the  administrator  of  Kirby's  estate,  or  against 
him  personally.  The  defendant  in  error,  who  raises  this  question  in' 
this  court,  claims  that  the  judgment  was  rendered  against  the  defend- 
ant below  personally,  and  therefore  we  shall  decide  this  question  upon 
that  theory,  without  expressing  any  opinion  ourselves  as  to  whether 
such  theory  is  correct  or  not.  We  do  not  think  that  any  error  has 
been  waived  or  cared  by  said  proceedings  in  the  probiite  cpurt,,or  by 
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any  other  proceedings.  The  defendant,  plaintiff  in  error,  has  done 
nothing  in  this  case,  or  affecting  the  case,  since  the  judgment  was  ren- 
dered therein  against  him,  except  to  bring  the  case  to  this  court,  and 
to  prosecute  this  petition  in  error.  The  proceedings  in  the  probate 
court  did  not  affect  the  status  of  this  case ;  nor  was  the  defendant  in 
error  a  party  to  such  proceedings.  Nothing  has  transpired  between 
the  plaintiff  and  the  defendant  by  which  the  defendant  has  ratified 
or  acquiesced  in  the  judsment;  nor  has  the  defendant  received  any 
benefits  under  or  by  virtue  of  the  judgment;  for  the  judgment  did 
not  award  to  him  any  benefits,  and  he  has  not  paid,  or  in  any  man- 
ner complied  with,  any  of  the  requirements  of  the  judgment.  If  this 
judgment  was  rendered  against  the  defendant  in  his  representative 
capacity  as  administrator,  we  should  still  hold  that  no  error  com- 
mitted by  the  district  court  was  cured  or  waived  by  the  proceedings 
in  the  probate  court ;  but  then  the  question  would  arise,  is  this  peti- 
tion in  error  prosecuted  by  the  right  person?  Upon  this  question  we 
need  not  express  any  opiuion. 

The  judgment  of  the  court  below  will  be  reversed^  and  cause  re- 
manded for  further  proceedings. 

(All  the  justices  concurring.) 


*359     *JoHN  W.  Palmer  and  others  y.  John  L.  Waddbll. 

January  Term,  1879. 

1.  Water-Course:  Natural:  BeflnecU  Where  surface  water,  having  do 
definite  source,  is  supplied  from  falling  rains  and  the  melting  snow  from 
a  hilly  region  or  high  bluffs,  and  owing  to  the  natural  formation  of  the 
surface  of  the  ground  is  forced  to  seek  an  outlet  through  a  gorge  or  ra- 
vine, and  by  its  flow  assumes  a  definite  or  natural  channel,  and  escapes 
through  sudi  channel  regularly  during  the  spring  months  of  every  year, 
and  in  seasons  of  heavy  rains,  and  such  has  always  been  the  case  so  fiu*  as 
the  memory  of  man  runs,  Tield,  that  such  accustomed  channel  through 
which  the  waters  flow  may  fairly  be  said  to  possess  the  attributes  of  a 
natural  water-course.^ 

2. :  Obstruction:  Damages.     The  owner  of  land  through  which 

such  a  water-course  runs  cannot,  by  obstructing  its  channel,  turn  the 
flow  of  the  water  upon  adjacent  lands,  to  their  injury  and  dainage. 

3.  Fanies:  Joinder:  Separate  Causes*  Where  two  or  more  persons  have 
separate  causes  of  action  against  the  same  defendant,  arising  from  the 
obstruction  of  a  natural  water-course,  and  the  injury  of  their  lands  and 
crops  thereby,  they  cannot  unite  in  the  same  petition  to  recover  damages 
for  such  injuries  which  are  plainly  distinct  and  unconnected.' 

4. :  Injunction :  Nuisance.    Two  or  more  persons,  having  separate 

and  distinct  tracts  of  land  which  are  injured  or  rendered  less  valuable 

^Bee  note  at  end  of  case,  part  1.  *See  note  at  end  of  case,  part  %, 
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by  the  overflow  of  water  at  certain  seasons  of  the  year  from  a  natural 
water-course  obstructed  by  ditches  and  dams,  where  such  overflow  is  a 
common  injury  to  the  lands  of  both»  may  join  in  a  suit  as  plaintiffs  to  re- 
strain such  nuisance,  as  such  parties  have  a  common  interest  in  the  subject- 
matter  thereof. 

Error  from  Atchison  district  court. 

At  the  November  term,  1877,  of  the  district  court,  Waddell,  as  de- 
fendant, recovered  judgment  against  John  W.  Palmer,  John  Palmer, 
and  James  W.  Palmer,  as  plaintiffs,  in  an  action  by  them  brought 
against  Waddell  to  recover  damages  for  unlawfully  4igRing  ditches 
and  erecting  and  maintaining  certain  dams  and  obstructions  in  a 
certain  water-course,  whereby  the  water  was  turned  away  from  de- 
fendant's lands,  and  upon  the  lands  of  the  said  Palmers. 

Mauley  dt  Tufts  and  W.  S  Oreenlee,  for  plaintiffs  in  error. 

Everest  d  Waggener,  for  defendant  in  error. 

♦858  *HoRTON,  C.  J.  On  July  10, 1876,  plaintiffs  in  error  filed  their 
petition  in  the  district  court  of  Atchison  county,  claiming  dam- 
ages of  the  defendant  in  error  for  unlawf  ally  digging  ditches  and  erect- 
ing and  maintaining  certain  dams  and  obstructions  in  a  certain  chan- 
nel and  natural  water-course,  whereby  the  water  was  turned  off  the 
land  of  the  defendant,  and  over  the  lands  of  the  plaintiffs.  The  plain- 
tiffs asked  judgment  in  the  sum  of  $2,000  for  damages  caused  by  acts 
of  defendant,  and  farther  prayed  an  abatement  of  the  nuisance,  and 
an  injunction  to  prevent  further  damages.  The  defendant's  answer 
was  a  general  denial.  At  the  November  term  of  court,  1877,  the 
cause  came  on  for  hearing  before  a  jury.  After  the  plaintiffs  had  in- 
troduced their  evidence,  the  defendant  interposed  his  demurrer  thereto. 
This  was  sustained,  and  the  jury  discharged.  The  plaintiffs  now 
bring  the  case  here  on  error  for  review.  Counsel  for  defendant  claim 
the  demurrer  was  rightfully  sustained,  for  two  reasons:  First,  they 
allege  the  evidence  wholly  failed  to  establish  any  natural  water-course 
where  the  obstructions  were  erected,  and  only  showed  the  defendant 
protected  his  premises  by  ditches  and  dams  from  surface  water,  which 
they  insist  he  had  the  right  to  keep  off  his  own  lands.  Second,  that 
plaintiffs  were  not  entitled  to  recover,  because  they  allege  the  proof 
established  that  the  plaintiffs  had  no  joint  interests  in  the  tracts  of 
land  named  in  the  petition,  or  the  possession  or  occupancy  thereof, 
or  the  emblements  thereon.  The  testimony  upon  the  question  con- 
cerning whether  there  was  a  natural  water-course  upon  the  premises 
of  defendant,  was  as  follows,  one  witness  testifying : 

''I  knew  of  a  stream  of  water  flowing  from  the  bluff  into  WaddelFs  land, 
and  out  of  the  western  boundary.  The  source  is  a  mile  above  the  fence. 
Water  don't  flow  all  seasons  through  it.  At  its  source  it  flows  all  the  year, 
but  lower  down  it  does  not.  It  runs  all  the  year,  except  during  Au- 
gust. The  course  of  the  water  could  always  be  traced.  Previous  to 
*854  *the  dam,  the  water  went  down  through  Waddell's  farm  into  the  old 
creek  bed.  This  bed  flowed  into  Palmer's  and  back  into  Waddell's. 
There  was  a  regular  channel  to  the  old  creek  when  I  first  knew  it,  in  l&dQ.'* 
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Anothej^  said : 

*'Have  known  Waddell'8  land  since  1854.  I  moved  near  Oak  millB  in  the 
fall  of  1854.  1  knew  the  stream  spoken  of.  It  is  the  natural  outlet  of  the 
water  that  flows  on  about  a  section  of  land.  It  is  a  little  over  a  mile  from 
its  source  to  where  it  was  dammed  up  by  Mr.  Waddell,  near  Oak  mills.  There 
was  a  ditch  running  square  across  WaddelPs  field  before  the  dam  was  made. 
Before  the  ditch  was  made,  the  water  ran  down  to  the  bottom,  and  when  it 
got  to  the  bottom  it  spread,  and,  as  it  flowed,  it  went  out  to  the  creek  bed,  and 
flowed  across  Waddeirs  place.  It  ran  from  the  creek  bed  down  the  bottom, 
and  tlien  into  the  Missouri  river.  I  have  known  it  wa£  accustomed  to  run  in 
this  way  since  1855  and  1856." 

On  cross-examination  this  witness  said : 

"Whenever  it  rained,  more  water  flowed  down  over  "Waddell's  lands  than 
any  other  time.  The  flowing  of  the  water  generally  occurred  in  the  spring 
of  the  year.  The  water  that  flows  from  the  upper  country  and  runs  down 
there  is  the  water  that  flows  during  the  heavy  falls  of  rain.  The  ravine  drains 
the  upper  country.  There  are  some  springs  up  the  hollow, — three,  I  believe. 
The  water  flows  about  100  to  200  yards  from  these  springs;  that  is,  in  an  o^ 
dinary  dry  time  it  runs  from  100  to  200  yards  from  the  springs;  in  rainy  sea- 
sons the  water  runs  three  months  down  to  WaddelFs  farm." 

Another  testified  that — 

"The  obstruction  was  placed  over  what  is  called  a  branch.  I  have  known 
it  twelve  or  fifteen  years.  It  is  a  mile  or  a  mile  and  a  quarter  long,  and  drains 
300  and  400  acres.    The  branch  is  fed  by  the  rains  that  fall." 

On  cross-examination,  this  witness  said: 

"The  water  flows  from  above,  and  the  falling  of  rain.  There  are  some 
springs.  The  water  only  flowed  on  the  Waddell  land  after  the  falling  of  ram. 
It  was  only  surface  water. " 

One  of  the  plaintiffs  testified  as  follows : 

"The  stream  runs  in  an  easterly  direction.  From  the  dam  to  the  head  of  it 
it  was  a  mile  or  over.  Water  had  been  runing  there  since  1859.  The 
^355  water  came  down  out  of  the  *hollow  above  Oak  mills.  The  stream 
had  banks  from  a  foot  up  to  five  feet  high.  It  was  five  or  six  feet 
wide  in  some  places ;  some  places,  ten  to  twelve  feet  wide.  Part  of  the  stream 
runs  the  year  round;  part  does  not.  The  stream  is  fed  by  springs.  Before 
the  erection  of  the  dams,  the  water  ran  right  across  Waddell^s  land  to  the  creek 
bed,  and  went  round  down  the  creek  bed  towards  Kickapoo.  In  1875  the 
water  came  all  the  way  down  in  the  months  of  March,  April,  and  May.  In 
1876  the  water  flowed  from  the  first  of  March  until  sometime  in  July.  That 
season  was  wetter  than  1876." 

Other  witnesses  gave  similar  testimony. 

Upon  this  evidence  the  case  should  have  been  submitted  to  the 
jury.  Within  the  rule  adopted  in  Earl  v.  De  Hart,  12  N.  J.  Eq.  280, 
the  channel  to  the  old  creek  bed,  from  whence  the  waters  flowing 
therein  reached  the  Missouri  river,  is  a  natural  water-oomse;  at  least, 
flueh  an  accustomed  channel  through  which  the  water  has  flowed  from 
time  immemorial  may  fairly  be  said  to  possess  the  attributes  of  a 
natural  water-course  so  far  as  to  forbid  the  diversion,  repulsion,  or 
altered  transmission  of  the  water,  to  the  injury  and  damage  of  adja- 
cent fields  and  lands.     In  the  case  aujpra  it  was  held  that  the  ques- 
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tion  wlieiher  an  ontkt  for  water  is  a  water^conrse  does  not  depend 
npon  the-qnantity  of.  water  it  disobarges.  If  the  face  of  the  country 
is  sooh  as  necessarily  ooUects  in  one  body  so  large  a  quantity  of  water, 
after  heavy  rains  or  melting  snows,  as  to  require  an  outlet  to  some 
common  reservoir,  and  if  such  water  is  regularly  discharged  through 
a  well-defined  channel  which  the  force  of  the  water  has  made  for  it- 
self, and  which  is  the  accustomed  channel  through  which  it  flows  and 
has  flowed  from  time  immemorial,  such  channel  is  a  natural  water- 
coarse.  The  evidence  in  this  case  clearly  tended  to  show  that,  in 
times  of  heavy  rains  and  in  the  spring  seasons  of  every  year,  as  far 
as  the  memory  of  man  runs,  the  surface  of  the  ground,  back  a  mile 
and  over  from  the  Missouri  river,  is  such  as  to  collect  the  water  fall* 
ing  on  a  large  section  of  country  to  such  an  extent  as  requires  an 

outlet  to  the  river  through  the  bottom  or  low  lands  at  the  foot 
*856    of  the  bluffs,  and  "^that  the  flow  of  the  water  had  produced  a 

definite  or  natural  channel  through  the  land  of  defendant  and 
of  other  persons,  where  such  accumulated  surplus  water  had  been 
always  accustomed  to  run.  With  this  view,  this  water-course  could 
not  be  obstructed  rightfully  to  the  injury  of  other  lands,  or  the  waters 
running  thereon  turned  upon  them  to  their  damage;  and  the  action 
of  Waddell,  if  it  had  this  effect,  was  wrongful.  The  adoption  of  this 
rule  seems  most  reasonable,  and  to  be  dictated  by  sound  public  policy. 
When  Waddell  purchased  his  land,  he  had  knowledge  of  this  chan- 
nel, and  the  condition  of  the  surface  of  the  surrounding  country  which 
caused  the  collection  of  the  surface-water  to  seek  an  outlet  through 
it.  He  obtained  the  land  burdened  with  the  servitude  of  having  such 
waters  pass  over  it  in  their  natural  flow,  and  it  would  be  very  unjust 
to  adjacent  land  proprietors  to  allow  him  to  transfer  such  burden  of 
servitude  upon  them.  Again,  if  Waddell  had  the  right  to  erect  dams 
a  few  feet  in  height  across  the  channel,  he  could  have  carried  his 
dams  to  alipost  any  degree  upward  he  might  choose,  and  thus  to  im- 
prove and  reclaim  a  few  acres  of  land  of  bis  own,  he  would  have  the 
power  to  destroy  a  much  larger  acreage  of  land  for  any  agricultural 
or  other  useful  purpose.  Such  an  improvement  and  amelioration  of 
one's  own  property,  at  the  expense  or  to  the  detriment  of  another,  is 
opposed  to  every  maxim  of  law  and  every  sentiment  of  justice.  Bel- 
lows V.  Sackett,  15  Barb.  96.  The  question  whether  any  portion  of 
the  water  flowing  through  the  channel  on  Waddell's  land  is  carried 
down  from  the  several  springs  located  in  the  ravine  above,  is  not  very 
material.  This  branch  or  channel  assimilates  very  closely  to  many 
streams  in  the  state,  which,  having  a  definite  source,  flow  their  entire 
length  only  a  very  small  portion  of  the  year ;  but  at  times,  supplied 
by  falling  rains  and  melting  snow,  the  volume  of  water  is  greatly  in- 
creased, and  its  force  and  fury  become  almost  irresistible.     No  one 

will  contend  that  such  streams  can  be  obstructed,  to  the  in- 
*857    jury  of  adjacent  lands.     Neither  can  this  one.     *  We  may  re* 

mark  in  passing  that  many  of  the  authorities  introduced .  by 
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oonnsdl  for  defendant  have  scarcely  any  application,  as  they  treat 
solely  of  mere  sarface  water,  and  not  of  the  flow  of  water  from  billy 
regions  and  high  lands  through  definite  channels  in  ravines  or  gorges. 
The  strongest  authority  presented  by  them  is  Hoyt  v.  City  of  Hudson, 
27  Wis.  656;  and  yet  the  chief  justice  in  that  case  quotes  approv- 
ingly the  observations  of  the  conrt  in  Bowjlsby  v.  Speer,  31  N.  J.  Law, 
351,  that  the  general  rule  applicable  to  surface  water  does  not  apply 
in  cases  in  which,  in  a  hilly  region,  from  the  natural  formation  of  the 
surface  of  the  ground,  large  quantities  of  water,  in  times  of  exces- 
sive rains  or  from  the  melting  of  heavy  snows,  are  forced  to  seek  a 
channel  through  gorges  or  narrow  valleys. 

We  do  not  think  the  second  reason  given  for  sustaining  the  de« 
murrer  a  good  one,  because  the  testimony  shows,  and  counsel  admit 
in  their  brief,  that  the  crops  injured  (at  least  the  wheat)  were  owned 
jointly  by  all  the  plaintiffs.  To  a  large  portion  of  the  property  dam- 
aged there  is  no  common  or  joint  interest  between  the  plaintiffs,  and 
for  the  damages  to  such  property  no  recovery  can  be  had.  This  ap- 
plies to  the  lands,  and  to  all  such  personal  property  as  plaintiffs  have 
no  joint  or  common  interest  in.  They  cannot  recover  in  one  action 
pecuniary  damages  for  their  separate  rights,  which  the  testimony  dis- 
closes are  several  and  distinct.  Hudson  v.  Atchison  Co.,  12  Ran. 
*140 ;  Swenson  v.  Plow  Co.,  14  Kan.  ♦387 ;  Schultz  v.  Winter,  7  Nev. 
803. 

Under  the  third  cause  of  action,  however,  the  court  ought  to  have 
retained  the  case.  This  part  of  the  petition  is  exclusively  for  equit- 
able relief,  and  is  supplemented  in  the  prayer  by  a  demand  simply 
for  an  injunction  to  restrain  the  defendant  from  committing  and 
maintaining  a  nuisance,  and  for  its  abatement.  The  common  interest 
which  the  plaintiffs  have  in  suppressing  the  nuisance,  as  shown  by  the 
testimony  under  the  petition,  warrants  the  plaintiffs  in  unit- 
*358  ing  in  the  suit.  The  common  in*terest  of  the  parties  is  in 
the  subject-matter  of  the  action,  and  not  merely  in  the  legal 
questions  involved,  as  in  Hudson  v.  Commissioners,  supra. 

In  the  case  of  Beid  v.  Gifford,  Hopk.  Ch.  473,  where  several  pro- 
prietors of  different  lands  and  mills,  and  of  separate  parts  of  the 
natural  water-course  at  the  outlet  of  a  lake,  sought  to  restrain  a  nui- 
sance, caused  by  an  artificial  channel  cut  by  the  defendant  upon 
his  own  land,  the  effect  of  which  was  to  draw  off  the  water  of  the  lake, 
it  was  decided  that,  as  the  acts  of  the  defendant  complained  of  were 
a  common  injury  to  all  the  complainants,  there  was  such  a  common 
interest  in  the  subject  of  the  suit  as  to  authorize  them  to  join  in  one 
bill.     Blunt  V.  Hay,  1  Barb.  Ch.  59 ;  Blunt  v.  Hay,  4  Sandf .  Ch.  362. 

The  Code  declares  that,  when  the  question  is  one  of  common  or 
general  interest  to  many  persons,  or  where  the  partiea  are  numerous, 
and  it  is  impracticable  to  bring  them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  all.  Code,  §  38.  This  provision, 
with  the  ones  immediately  preceding,  subatantially  re-enacts  the  old 
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equity  rnles  on  the  subject  of  parties ;  and  where  one  general  right  is 
claimed,  and  where  there  is  one  common  interest  among  all  the  plain- 
tiffs in  the  snbject  of  the  suit,  the  objection  to  improper  parties  can- 
not be  maintained.  McEenzie  v.  L'Amonrenx,  11  Barb.  516 ;  Tate 
V.  Railroad  Co..  10  Ind.  174;  Pom.  Eem.  §  269,  p.  317;  Peck  v.  Elder, 
3  Sandf.  126;  Foot  v.  Bronson,  4  Lans.  47;  Brady  v.  Weeks,  8  Barb. 
157.  See,  also,  under  the  statute  of  the  state  relating  to  torts,  Bridge 
Co.  V.  Wyandotte,  10  Kan.  ♦326;  Gilmore  v.  Norton,  Id.  *491;  Gil- 
more  V,  Fox,  Id.  *509. 

If  the  main  purpose  of  the  plaintiffs  is  to  recover  damages  for  the 
injuries  to  their  lands,  crops,  and  property,  it  would  be  belter  to 
amend  the  petition  before  another  trial,  and  unite  as  plaintiffs  only 
those  who  have  a  joint  or  common  interest  in  the  property  damaged. 
On  the  other  hand,  if  they  rely  wholly  upon  their  claim  for  equitable 
relief,  such  portions  of  the  petition  as  have  no  connection  therewith 
should  be  eliminated ;  and  it  would  be  more  satisfactory  pleading  to 
state 'clearly  and  distinctly  the  title  or  interests  of  each  plain- 
*359  tiff  "^in  the  separate  tracts  of  land.  Under  the  facts  disclosed 
upon  the  trial,  the  petition  was  badly  drawn.  Except  for  the 
joint  ownership  of  the  wheat  crop,  and  the  claim  to  restrain  and  abate 
an  alleged  nuisance,  common  to  all,  the  action  of  the  trial  court  wonld 
have  been  affirmed. 

The  judgment  of  the  district  court  will  be  reversed,  and  a  new  trial 
granted. 

Brewer,  J.   concurring. 

Yaletine,  J.  I  concur  in  reversing  the  judgment  in  this  case ;  but 
upon  some  of  the  propositions  stated  in  the  forgoing  opinion  of  the 
chief  justice  I  do  not  wish  to  express  any  opinion. 

1?T0TE. 

1.  As  a  general  rule  surface  water  is  within  the  control  of  the  owner  of  any  land 
upon  which  it  falls  or  over  which  It  flows.  He  mav  use  all  that  comes  upon  his 
own.  or  decline  to  receive  any  that  falls  on  his  neighbor's  land.  In  order  to  cre- 
ate the  exception  noticed  in  ralmer  v.  Waddell,  22  Kan.  *362.  it  is  not  sufficient 
that  the  conformation  of  the  surface  be  such  that  the  water  falling  on  a  large  tract 
of  land  naturally  flows  upon  and  over  a  depression  at  one  end  of  that  tract.  There 
must  be  a  necessity  for  the  outflow  over  this  depression  in  order  to  prevent  the 
flooding  of  a  considerable  body  of  land,  and  there  must  be  a  distinct  channel, 
with  weU-deflned  banlLS.  cut  through  the  turf  and  into  the  soil  by  the  flowing  of 
the  water, — the  bed  of  a  stream,  or  something  which  wiU  present  on  casual  glance 
to  every  eye.  the  unmistakable  evidences  of  Uie  frequent  action  of  running  water. 
Gibbs  V.  Williams,  25  Kan.  «214. 

A  railroad  company,  in  constructing  its  road  over  a  natural  water-course,  is  re- 
quired to  leave  such  openings  as  are  sufficient  to  afford  an  outlet  for  all  water, 
which  may  reasonably  be  expected  to  flow  through  such  water-course.  Union 
T.  Co.  V.  Cuppy,  26  Kan.  765.  Where  a  railroad  company,  by  the  digging  of  a 
ditch  along  its  track,  diverts  the  flow  of  a  natural  water-course,  wholly  or  in  part. 
to  the  injury  of  an  adjoining  land-owner,  it  is  no  defense  to  an  action  to  recover 
for  such  damages  that  the  digging  of  the  ditch  was  necessary  for  the  protection 
of  its  track,  or  that  the  ditch  was  wholly  on  land  owned  by  it  in  fee.  Union  Pac. 
Ry.  Co.  V.  Dyche,  81  Kan.  120,  1  Pac.  Rep.  248. 
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TJie  simple  fact  that  the-owner  of  one  tract  of  land  raises  an  embankment  upon 
it  whicli  prevents  the  surface  water  falling  and  running  upon  the  land  of  an  ad- 
joining owner  from  running  off  said  land,  and  causes  it  to  accumulate  thereon  to 
Its  damage,  gives  to  the  latter  no  cause  of  action  against  the  former,  nor  is  the 
rule  changea  by  the  fact  that  the  former  is  a  railroad  corporation,  and  its  embank- 
ment raised  for  the  purpose  of  a  railroad  track,  nor  by  the  fact  that  a  culvert  could 
have  been  made  under  said  embankment  sufficient  to  have  afforded  an  outlet  for 
all  such  surface  water.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hammer,  post,  *768;  Kan- 
sas City  &  E.  R.  Co.  v.  Riley.  83  Kan.  874,  6  Pac.  Rep.  581. 

In  Hoyt  V.  Hudson,  27  Wis.  656,  in  deflninff  a  water-course  it  was  said:  "There 
must  be  a  stream  usually  flowing  in  a  particular  direction,  though  it  need  not  flow 
continually.  It  may  sometimes  be  dry.  It  must  flow  in  a  definite  channel,  hav- 
ing a  bed,  sides  or  banks,  and  usually  discharge  itself  into  some  other  stream  or 
body  of  water.  It  must  be  something  more  than  a  mere  surface  drainage  over 
the  entire  tract  of  land,  occasioned  by  unusual  freshets  or  other  extraoidinazT 
causes.  It  does  not  include  the  waters  flowing  in  hollows  or  ravines  in  land,  which 
is  the  mere  surface  water  from  rain  or  melting  snow,  and  is  discharged  through 
them  to  lower  levels,  but,  which  at  other  times,  are  destitute  of  water. "  See,  also. 
Lessard  v.  Stram,  (Wis.)  22  N.  W.  Rep.  284;  Rice  y.  City  of  Evansville,  (Ind.)  9  K 
E.  Rep.  189.  Where  water  has  a  definite  source,  as  a  spring,  and  takes  a  definite 
channel,  it  is  a  water-course,  and  the  size  of  the  stream  is  not  material.  Pyle  v. 
Richards,  (Keb.)  22  K.  W.  Rep.  370.  A  ditch,  dug  by  common  consent  as  a  neigh- 
borhood drain,  and  permitted  to  remain  open  as  a  water- course  tor  a  series  of 
years,  is  governed  by  the  same  rules  as  other  water-courses.  Freeman  v.  Weeks, 
(Mich.)7N.  W.  Rep.  904. 

Any  one  who  obstructs  the  flow  of  a  water-course  so  as  to  flood  adjoining  lands 
is  liable  to  the  owner  in  damages.  Potter  v.  Howe,  (Mass.)  6  N.  £.  Rep.  283; 
Stone  V.  Roscommon  Lumber  Co.,  (Mich.)  26  N.  W.  Rep.  216;  Van  Orsdal  v.  Bur- 


lington, C.  R.  &  K.  Ry.  Co.,  (Iowa,)  9  N.  W.  Rep.  879;  Ame^  v.  Cannon  River 
Manufg  Co.,  (Minn.)  6  N.  W.  Rep.  787;  Wattier  v.  Miller,  (Or.)  8  Pac.  Rep.  854; 
Conniff  v.  City  of  San  Francisco,  (Cal.)  7  Pac  Rep.  41;  St.  Louis,  I.  M.  &  b.  Ry. 


V.  Harris,  (Ark.)  1  8.  W.  Rep.  609. 

A  land-owner  may  construct  an  embankment  to  protect  his  lands  from  floods, 
or  from  being  washed  away,  so  long  as  such  embankment  does  not  injure  any  ad 
ioining  proprietors.  Crawford  v.  Rambo,  (Ohio,)  7  N.  E.  Rep.  429;  Barnes  v. 
Marshall,  (Cal.)  10  Pac.  Rep.  115.  Where  the  effect  of  the  embankment  is  to  re- 
tain the  accumulated  water  of  floods  upon  adjoining  lands  longer  than  it  would 
otherwise  have  remained,  the  owner  must  answer  m  damages,  Montgomery  v. 
Locke,  (Cal.)  11  Pac.  Rep.  874;  but  where  the  embankment  is  constructed  at  some 
distance  from  the  river  edge,  and  the  only  effect  is  to  deepen  the  water  on  the  land 
lying  between  it  and  the  river,  he  is  not  liable,  Hoard  v.  City  of  Des  Moines, 
(Iowa,)  17  N.  W.  Rep.  627. 

The  proprietor  of  the  lower  tract  of  land  cannot  obstruct  the  natural  flow  of 
surface  water  so  that  it  is  forced  back  upon  the  land  of  the  upper  proprietor. 
West  V.  Qirard.  (Cal.)  4  Pac.  Rep.  565;  Boyd  v.  Conklin,  (Mich.)  20  N.  W.  Rep. 
595.  See,  also,  Field  v.  Town  of  West  Orange,  (N.  J.)  2  Atl.  Rep.  286;  Pennsylvania 
Coal  Co.  V.  Sanderson,  (Pa.)  6  Atl.  Rep.  458.  To  the  contrary,  see  Cassidy  y.  Old 
Colony  R.  Co.,  (Mass.) 5  N.  E.  Rep.  142;  Lessard  v.  Stram,  (Wis.)22  N.  W.  Rep.  284: 
Hanlin  v.  Chicago  &  N.  W.  Ry.  Co.,  (Wis.)  21  N.  W.  Rep.  628;  O'Connor  ▼.  Fond 
du  Lac,  A.  «fc  P.  Ry.  Co.,  (Wis.)  9  N.  W.  Rep.  287.  Independently  of  a  right 
by  grant,  a  land-owner  is  not  entitled  to  gather  the  surface  waters  on  his  lands 
into  ditches,  and  cause  them  to  flow  upon  tne  lands  of  another,  where  they  woold 
not  otherwise  go.  Hoganon  v.  St.  Paul,  M.  &  M.  Rv.  Co.,  (Minru)  17  N.  W.  Rep. 
874.  See,  also,  Township  of  Blakely  v.  Devine,  (Minn.)  29  N.  W.  Rep.  843;  Hc- 
Clure  V.  City  of  Red  Wing,  (Minn.)  9  N.  W.  Rep.  767;  Am  ▼.  City  of  Kansas.  14 
Fed.  Rep.  287. 

2.  As  to  Joinder  of  actions,  see,  also,  Durein  v.  Pontius,  84  Kan.  860, 8  Pac  Rep. 
428. 

The  holder  of  the  title  to  land,  and  his  vendee  in  possession  of  It  under  a  con 
tract  entitling  him  to  a  deed,  may  Join  in  an  action  to  recover  damages  for  flood- 
ing the  land;  Seymour  v.  Carpenter,  (Wis.)  8  N.  W.  Rep.  261;  and  also  the  re- 
mainder-man and  persons  owning  intermediate  estates,  Schifler  v.  City  of  Eau 
Claire,  (Wis. )  8  N.  W.  Rep.  268.  Ine  insurer  and  the  insured  may  Join  in  an  action 
to  recover  damages  from  the  person  causing  the  Are,  Swarthout  t.  Chi^go  A  N. 
W.  Ry.  Co.,  (Wis.)  6  N.  W.  Rep.  814;  Pratt  v.  Radford,  (Wis.)  8  N.  W.  I&p.  606; 
but  owners  of  land  in  severalty  cannot  Join  in  an  action  tovestrain  the  levymg  of 
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a  t«x  opon  their  lands,  Lewis  v.  Eshleman,  (Iowa,)  11  N.  W.  Bep.  617:  nor  6an 
creditors  holding  distinct  claims  join  in  an  action  against  persons  alleged  to  have 
'sold  their  debtor's  goods  under  fraudulent  attachments,  Blum  v.  Goldman,  (Tex.) 
1  8.  W.  Rep.  899. :  An  action  to  compel  the  master  of  a  vessel  to  account  for  her 
earnings  must  be  brought  by  all  the  tenants  in  common  owning  her.  StiQS04  v. 
Femald,  (Me.)  1  Atl.  Rep.  743.  The  joinder  of  new  parties  plaintiff  who  are  in- 
terested in  the  suit  may  be  permitted  at  trial,  by  amendment.  Blumenthal  v. 
Huerter,  (111.)  8  N.  E.  Rep.  425.  Demurrer  will  not  lie  to  a  petition  for  non -joinder 
of  parties  plaintiff.  Davy  v.  Dakota  Co.,  (Neb.)  28  N.  W.  fop.  276;  Boldt  v.  Bud- 
wig,  (Neb.)  Id.  280. 


J.  M.  Hadlby  v.  Central  Branch  U.  P.  R.  Co. 

January  Term,  1879. 

Railroads;  Stock  Law  of  1874:  Venue:  Fetitioii:  Fence.  In  an  action 
prosecuted  under  the  statute  of  1874,  relating  to  the  killing  and  injuring 
of  stock  in  the  operation  of  railroads,  (Laws  1874,  p.  143,^  the  petition 
must  state  or  show  that  the  stock  was  killed  or  injured  in  the  county  in 
which  the  suit  was  commenced;  and  the  petition  must  also  state  or  show 
that  the  railioad  was  not  inclosed  with  a  good  and  lawful  fence  to  prevent 
Buch  animals  from  being  on  such  road  at  the  time  the  injury  occurred.' 

Error  from  Marshall  district  court. 
The  case  is  stated  in  the  opinion. 
*860     *c/.  A,  Braughton,  for  plaintiff  in  error. 

Everest  d  Waggener  and  D.  Martin,  for  defendant  in  error, 

Yalentine,  J.  On  June  14,  1877,  J*  M.  Hadley  commenced  an 
action  against  the  railroad  company,  in  the  district  court  of  Marshall 
county,  to  recover  damages  for  killing  and  injuring  three  cows  and 
two  calves,  of  the  alleged  total  value  of  $135;  the  sum  demanded  in 
the  prayer  of  the  petition  being  $120,  and  a  further  sum  of  $25  as 
an  attorney's  fee.  The  action  was  brought  and  prosecuted  under  the 
statute  of  1874,  relating  to  the  killing  and  injuring  of  stock  in  the 
operation  of  railways.  Laws  1874,  p.  143.  It  was  alleged  in  plain- 
tiff's petition,  in  substance,  that  the  defendant  was  a  railroad  corpo- 
ration, operating  a  railroad  from  Atchison  to  Washington,  in  the 
state  of  Kansas;  that  the  plaintiff  was  the  owner. of  three  cows  and 
two  calves;  that  they  casually,  and  without  the  fault  of  the  plaintiff, 
strayed  in  and  upon  the  track  and  grounds  occupied  by  the  railroad ; 
that  the  agents  and  servants  of  the  defendant  ran  ita  locomotive  and 
cars  against  and  over  the  said  cows  and  calves;  that  the  railroad  'Ms 
not  inclosed  with  a  good  and  lawful  fence;"  that  the  plaintiff  made 
demand  upon  the  defendant  for  the  damages  sustained,  thirty  days 
prior  to  commencing  bis  action,  and  that  a  reasonable  attorney's  fee  is 

1 A  bill  of  particulars  must  state  or  show  that  the  stock  wa&  in  Hired  or  kUled  in 
the  county  in  which  the  suit  was  commenced,  St.  Louis  &  8.  F.  Ry.  Co.  v.  Byron, 
24  Kan.  «850.    See,  aUo,  Kansas  City,  L.  <&  S.  R.  Co.  y.  Philiibert,  25  Kan.  *(m 
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$25.  It  will  be  observed  that  the  plaintiff  does  not  charge  that  the  col- 
lision with  his  stock  was  the  result  of  any  negligence  on  the  part  of  the 
railroad  company,  or  any  of  its  employes ;  so  that,  if  the  action  could 
be  sustained  at  all,  it  would  be  simply  by  the  force  of  the  statute  of 
1874.  But  the  petition  is  insufficient  under  that  statute,  for  at  least 
two  reasons :  First,  it  does  not  show  in  what  county  the  cows  and 
calves  were  injured  and  killed;  second,  it  does  not  show  that  the  rail- 
road was  not,  at  the  time  of  the  accident,  "inclosed  with  a  good  and 

lawful  fence,  to  prevent  such  animals  from  being  on  such  road.** 
*361     There  is  an  allegation  that  'Hhe  railroad  of  *8aid  defendant 

is  not  inclosed  with  a  good  and  lawful  fence.''  This  would,  of 
course,  have  reference  to  the  time  of  filing  said  petition,  June  14, 
1877,  and  not  to  the  time  of  the  accident,  which  is  alleged  to  have 
occured  December  26, 1876.  The  answer  admitted  the  incorporation 
of  the  defendant;  that  the  defendant  was  operating  a  railroad  from 
Atchison  to  Washington,  in  the  state  of  Kansas ;  that  the  cattle  re- 
ferred to  in  the  petition  strayed  in  and  upon  the  track  occupied  by 
the  railroad  of  the  defendant ;  and  it  denied  each  and  every  other 
allegation,  statement,  and  averment  contained  in  the  petition.  The 
action  came  on  for  trial  at  the  August  term,  1877,  and  a  jury  being 
waiyed,  the  case  was  submitted  to  the  court  on  the  pleadings  and  an 
agreed  statement  of  facts,  which  agreed  statement  is  as  follows: 

''It  is  agreed  between  the  parties  hereto,  that  all  the  allegations  set  out  in 
plaintiff *8  petition  are  true,  with  the  following  modifications:  The  animals 
killed,  and  the  damages  done  to  the  one  injured,  amount  to  one  hundred  and 
ten  dollars;  a  reasonable  attorney's  fee  for  the  prosecution  of  this  case  is 
twenty  dollars;  the  defendant  does  not  admit  any  liability  to  the  plaintiff 
under  the  pleadings  and  the  foregoing  admissions,  but  the  qaestion  of  liabiliU 
is  submitted  as  a  question  of  law  for  the  decision  of  the  court;  and  the  fore- 
going are  all  the  facts  in  the  case. " 

The  court  made  a  general  finding  in  favor  of  the  defendant,  and 
rendered  judgment  accordingly  against  the  plaintiff  for  the  costs  of 
suit.  The  plaintiff  excepted  to  the  judgment.  No  other  exception 
was  taken  by  either  party  at  any  stage  of  the  case.  The  plaintiff 
thereupon  filed  a  motion  for  a  new  trial  on  the  single  ground  of  "error 
of  law  occurring  at  the  trial,  and  excepted  to  by  the  plaintiff  at  the 
time."  At  the  December  term,  1877,  this  motion  was  overruled,  the 
plaintiff  excepting.  The  errors  assigned  by  the  plaintiff  in  his  peti- 
tion in  error  are — First,  that  the  judgment  was  given  for  the  rail- 
road company,  when  it  ought  to  have  been  given  for  the  said  J.  M. 
Hadley;  second,  that  the  court  erred  in  overruling  the  mo- 
*862  *tion  of  Hadley  for  a  new  trial.  It  will  be  seen,  using  sub- 
stantially the  language  of  Hover  v.  Gockins,  17  Ean.  516,  that 
the  only  question  in  this  case  is  with  regard  to  the  sufficiency  of  the 
facts  set  forth  in  said  petition.  And  preliminary  to  a  decision  of  this 
question,  we  would  say  that  the  petition  in  this  case  is  not  aided  by 
any  evidence,  or  by  any  finding  or  verdict,  nor  by  the  judgment  of 
the  court  below.     On  the  contrary,  the  finding  and  judgment  of  the 
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conrt  below  are  against  the  sufficiency  of  the  petition,  and  all  pre- 
Bamptidns  are  in  favor  of  the  correctness  of  the  decision  of  the  coart 
below.  There  has  nothing  transpired  in  this  Case  to  cnre  any  of  the 
defective  allegations  of  the  petition,  and  hence  we  mast  give  to  said 
allegations  no  more  force  or  weight  or  value^than  they  are  justly  en- 
titled to.  This,  indeed,  is  also  true  with  respect  to  the  petition  itself, 
taken  as  a  whole.  It  is  not  claimed  that  the  petition  is  sufficient  as 
stating  a  cause  of  action  independent  of  the  statute ;  and,  as  we  have 
before  stated,  we  do  not  thiuk  that  it  is  sufficient  under  the  statute. 
The  statute  requires  that  the  action  should  be  brought  in  the  county 
in  which  the  animal  was  killed  or  wounded;  but  there  is  nothing  in 
the  petition,  nor  indeed  in  the  whole  case,  that  shows  or  states  that 
this  action  was  commenced  in  the  county  in  which  the  plaintiff's  an- 
imals were  injured.  This  action  was  commenced  in  Marshall  county ; 
but  the  animals  may,  from  anything  appearing  in  the  case,  have 
been  injured  in  any  one  of  five  different  counties.  Neither  has  the 
plaintiff  under  the  statute  any  cause  of  action,  unless,  at  the  time 
his  animals  were  injured,  the  defendant's  road  was  not  "inclosed 
with  a  good  and  lawful  fence,  to  prevent  such  animals  from  being  on 
such  road."  Laws  1874,  p.  144.  §  5.  And  a  failure  on  the  part  of 
the  plaintiff  to  allege  in  such  an  action  that  the  defendant's  road  was 
not  inclosed  with  a  good  and  lawful  fence  at  the  time  that  the  injury 
was  done,  is  a  failure  to  state  a  cause  of  action.  Kansas  Fac.  By. 
Co.  v.  Taylor,  17  Kan.  666.  The  plaintiff's  petition  in  this  case  is 
defective  in  this  particular.     The  plaintiff  in  error  is  required  to  show 

affirmatively  that  the  court  below  erred.     Now,  has  he  shown 
*363     *affirmatively  that  the  court  below  committed  error  by  failing 

to  sustain  this  defective  petition  ?    We  cannot  say  that  the 
plaintiff  in  error  has  so  shown,  and  therefore  the  judgment  of  the 
€oart  below  must  be  affirmed. 
(All  the  juBtioes  concurring,) 

v.22k— 17 
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Ellen  B.  Hubbard  v.  N.  P.  OaDEN.' 
January  Term,  1B79. 

« 

1.  Principal  and  Surety :  Husband  and  Wife :  Mortgage.    Where  a  boa- 

band  and  wife  execute  a  mortgage  upon  two  separate  pieces  of  real  estaie, 
one  of  which  belongs  to  the  husband  and  the  other  to  the  wife,  and  the 
mortgage  is  executed  for  the  purpose  of  securing  an  individual  debt  of 
the  husband,  Tield,  that  the  wife  is  the  surety  of  the  husband  to  the  ex- 
tent of  her  separate  property  which  she  mortgages,  and  that  she  is  en- 
titled, with  respect  to  such  property,  to  all  the  rights  of  a  surety.' 

2.  Contract:  Implied:  Payment  of  Interest  in  Advance:  Extension 

of  Time.  Generally,  when  a  debtor  owing  money  pays  his  creditor  in- 
terest on  the  same  in  advance,  for  the  use  of  the  money  for  a  period  of 
time  over,  above,  and  beyond  the  time  originally  agreed  upon  for  the 
money  to  become  due,  and  at  the  time  of  the  payment  of  the  interest  no 
express  contract  is  made  as  to  when  the  money  shall  become  dae  or  be 
paid,  such  prepayment  of  the  interest,  and  its  reception  by  the  creditor, 
constitute  an  implied  contract  between  the  parties,  extending  the  time 
for  the  payment  of  the  money  up  to  the  close  of  the  time  for  which  such 
interest  is  paid  and  received. " 

8.  Principal  and  Stirety :  Release  of  Surety :  Extending  Payment.  An 
agreement  upon  sufficient  consideration,  made  between  t^e  creditor  and 
principal  debtor,  extending  the  time  for  the  payment  of  the  debt,  without 
the  knowledge  or  consent  of  the  surety,  releases  the  surety;  and  it  niakes 
no  difference  whether  the  contract  is  express  or  implied.' 

>  Bee  Hubbard  v.  Ogden,  post,  *671. 

>  A  married  woman,  who  mortgages  her  separate  property  to  secure  her  has- 
band's  debt,  occupies  the  position  of  a  surety.  Keller  v.  Orr.  (Ind.)  7  N.  B.  Rep. 
105;  Orr  v.  White,  (Ind.)  6  K.  E.  Rep.  909;  Burtis  v.  Wait,  88  Kan.  478,  6  Pac.  Rep. 
788. 

A  married  woman  can  mortgage  her  estate  to  secure  her  husband's  debt,  in 
ConnecUevi,  Stafford  Sav.  Bank  v.  Underwood.  4  Atl.  Rep.  248;  in  PrnifUffkania, 
Hagenbuch  v.  Phillips,  8  Atl.  Rep.  788;  in  California,  Burkle  v.  Levy,  11  Pac.  Rep. 
648;  in  Nevada,  Cartan  v.  David,  4  Pac.  Rep.  61. 

In  Indiana,  under  Rev.  St.  §  5119,  a  married  woman  cannot  enter  into  a  contract 
of  suretyship,  whether  as  indorser,  guarantor,  or  in  any  other  manner;  and  a 
promissory  note  or  mortgage  executed  by  her  to  secure  her  husband's  debt  is  void 
as  to  her.  West  v.  Hays,  3  N.  E.  Rep.  6f0;  Brown  v.  Will,  2  N.  E.  Rep.  288;  Cupp 
V.  Campbell,  2  N.  E.  Rep.  565;  Engler  v.  Acker,  6  N.  E.  Rep.  842;  McLeod  v.  M\m% 
Life  Ins.  Co.,  8  N.  E.  Rep.  280.  Where,  however,  the  money  is  advanced  to  the 
husband  for  the  purpose  of.  and  used  by  him  in,  paying  off  an  incumbrance  upon 
his  wife's  estate,  she  is  liable.  Cupp  v.  Campbell.  2  N.  E.  Rep.  566.  See,  auo, 
Brown  v.  Will,  2  N.  E.  Rep.  288;  West  v.  Hays,  8  N.  E.  Rep.  610. 

'An  agreement  with  the  principal  to  extend  the  time  of  payment  will  discharge 
the  surety,  Lambert  v.  Shitter,  (Iowa,)  17  N.  W.  Rep.  187;  Campion  v.  Whitney, 
(Minn.)  14  N.  W.  Rep.  806;  Wheaton  v.  Wheeler,  (Minn.)  8  N.  W.  Rep.  699;  hot 
the  agreement  must  be  for  a  definite  time,  and  not  a  mere  forbearance  to  sue  for 
an  indefinite  period.  Beach  v.  Zimmerman,  (Ind.)7  N.  E.  Rep.  287;  Allen  v.  O'Don- 
aid.  28  Fed.  Rep.  17,  846;  Moulton  v.  Posten,  (Wis.)  8  N.  W.  Rep.  621.  The  surety 
is  not  discharged  when  the  creditor  reserves  the  right  of  immolate  action,  Jones 
V.  Sarchett,  (Iowa,)  16  N.  W.  Rep.  589;  or  if  Uie  agreement  is  conditional  and  not 
binding  upon  the  creditor.  Miller  v.  McCallen,  (Iowa,)  29  K.  W.  Rep.  942.  There 
must  be  a  valuable  consideration.  Byers  v.  Harris,  (Iowa,)  25  iC  W.  Rep.  879; 
Michigan  State  Ins.  Co.  v.  Soule,  (Mich.)  16  N.  W.  Rep.  662;  Jaffrayv.  Crane, 
(Wis.)  7  N.  W.  Rep.  801;  Smith  v,  Freyler,  (Mont.)  1  Pac.  Rep.  214.  Where  the 
consideration  is  an  usurious  premium  paid  in  advance  the  sure^  is  discharged. 
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4.  -•-; :  Hiubaad  and  Wife:  Mortgaged  Property  Beleased.    Where 

a  wife  mortgages  her  separate  real  estate  to  secure  the  paymest  of  her  hus- 
band's debt,  and  after  the  debt  becomes  due  the  husband  pays  and  the 
creditor  receives  interest  in  advance  on  the  debt  for  another  period  of  six 
months,  and  this  is  done  without  the  knowledge  or  consent  of  the  wife, 
heldp  that  said  separate  property  of  the  wife  is  released  as  security  for 
the  payment  of  said  debt;  and  this  is  true,  notwithstanding  the  fact  that 

*364  there  may  be  a  stipulation  in  the  mortgage  that  the  debt  shall  be*come 
due  in  case  certain  taxes  are  not  paid  when  they  become  due,  and  that 
said  taxes  were  not  in  fact  paid  when  they  became  due,  or  at  any  other 
time;  and  notwitiistanding  the  fact  that  there  was  a  certain  parol  under- 
standing at  the  time  that  the  mortgage  was  executed  that  the  debtor 
might  keep  the  money  so  long  as  he  desired  to  do  so,  upon  the  condition, 
however,  that  said  taxes  and  the  interest  on  the  money  should  be  promptly 
paid  at  the  time  they  became  due,  respectively,  which  was  not  done. 

Error  from  Atchison  district  court. 

Action  brought  by  Ogden  against  P.  L.  Hubbard  and  Ellen  B. 
Hubbardy  on  a  promissory  note  and  a  mortgage  by  them  executed 
to  the  plaintiff.  Findings  and  judgment  for  the  plaintiff.  Ellen  B. 
Hubbard  brings  the  case  to  this  court. 

W.  W.  Outhrie  and  Smith  d  Solomon,  for  plaintiff  in  error. 

The'  law  is  so  well  establisbed  that  the  payment  of  interest  in  advance  by  a 
principal,  and  an  extension  of  the  time  of  payment  without  the  knowledge  of 
a  surety,  discharges  a  surety,  that  we  will  cite  no  other  authorities  upon  that 
point  than  Rose  v.  Williams,  5.  Kan.  *488;  Jenness  v.  Cutler,  12  Kan.  *500. 
Under  the  facts  in  this  case,  there  can  be  no  -question,  and  the  trial  court  cor- 
rectly found  that  the  plaintiff  in  error  was  a  surety,  and  entitled  to  all  the 
rights  of  a  surety  in  atricto  jure.  Bank  of  Albion  v.  Bums,  46  N.  Y.  170; 
Smith  V.  Townsend,  25 N.  Y.  479;  Vartie  v.  Underwood,  18  Barb.  561 ;  Loomer 
V.  Wheelwright,  3  Sandf.  Ch.  135;  Hawley  v.  Bradford,  9  Paige,  200;  Christ- 
ner  v.  Brown,  16  Iowa,  130.  The  payment  of  interest  in  advance  by  the  prin- 
cipal, P.  L.  Hubbard,  had  the  effect  to  discharge  the  surety,  E.  R.  Hubbard. 
Brandt,  Sur.  8  305;  Chrlstner  v.  Brown,  16  Iowa,  130;  People's  Bank  v.  Pear- 
sons, 30  Vt.  711;  Warner  v.  Campbell,  26  Bl.  282;  Lime  Rock  Bank  v.  Mai- 
lett,  34  Me.  547;  Flvnn  v.  Mudd,  27  HI.  323;  Dubuisson  v.  Folkes,  30  Miss. 
432;  Wright  v.  Bartlett,  43  N.  H.  548;  Royal  v.  Lindsay,  15  Kan.  ♦591.  Re- 
ceiving interest  in  advance  is  prtf7ia/aci*6  evidence  of  an  agreement  to  extend 
the  time  of  payment.    Woodburn  v.  Carter,  50  Ind.  376;  Preston  v.  Hen- 

ning,  6  Bush,  556;  Warner  v.  Campbell,  26  111.  282;  Crosby  v.  Wyatt, 
*365      10  ♦N.  H.  818 ;  Hamilton  v.  Winterrowd,  43  Ind.  393;  Jarvis  v.  Hyatt. 

Id.  163;  Union  Bank  v.  McClung,  9  Humph.  98;  Wakefield  Bank  v. 
Truesdell,  55  Barb.  602. 

But  the  trial  court,  in  the  last  part  of  the  second  conclusion  of  law,  makes 
the  remarkable  statement  that  the  plaintiff  in  error  covenanted  and  agreed  to 
keep  the  taxes  paid,  and  that,  in  the  event  the  same  were  not  paid  when  due, 
then  the  note  given  by  P^  L.  Hubbard,  and  not  signed  by  the  plaintiff  in  error, 
immediately  became  due,  and  that  Ogden,  defendant  in  error,  could  immediately 

Hamilton  v.  Prouty,  (Wis.)  7  N.  W.  Rep.  659;  and  also  where  an  usurious  note  is 
^ven  as  the  consideration.  Fay  v.  Tower,  (Wis.)  16  K.  W.  Rep.  558;  Moulton  v. 
Posten,  (Wis.)  8  N.  W.  Rep.  621;  but  not  where  the  consideration  is  merely  an 
executory  contract  to  par  usurious  interest,  there  being  then  no  suspension  of 
the  creditor's  right  to  enforce  payment,  Irvine  v.  Adams,  (Wis.)  4  N.  W.  Rep.  678: 
St.  Marie  ▼.  Polfeys,  (Wis.)  1 K:  W.  Rep.  889. 
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bring  suit  for  the  whole  amount.  This  we  contend  is  error.  There  is  no  pro- 
vision in  the  mortgage  which  will  bear  anj  such  construction.  The  most 
that  could  possibly  be  inferred  from  its  terms  is  that  the  defendant  in  error 
could  have  brought  a  suit  for  the  amount  due  either  for  taxes,  interest,  or 
principal.  Nowhere  does  the  mortgage  contain  any  provision  that,  upon  the 
non-payment  of  any  of  these,  the  whole  amount  becomes  due.  The  language 
of  this  mortgage  seems  to  be  identical  with  that  in  the  case  of  Penn  v.  Bail- 
way  Co.,  11  Amer.  Law  Beg.  581,  and  Holden  v.  Gilbert,  7  Paige,  208.  The 
district  court  says  that  Ogden  had  a  continued  riglit  to  bring  his  action  after 
the  taxes  became  due  and  unpaid,  and  at  his  election  the  whole  amount  would 
become  due  on  the  note.  Consequently,  the  same  was  due  whether  Ogden 
elected  to  avail  himself  of  this  foi^eiture  or  not.  This  proposition  is  equally 
as  untenable  as  the  other.  The  most  that  he  could  claim  would  be  a  mere 
privilege  to  bring  a  suit,  and  that  at  his  option  the  same  might  become  due. 
If  this  point  had  anything  to  do  with  the  case,  we  should  contend  thai  the 
plaintiff  in  error  could  not  have  paid  this  debt  at  any  time  before  Kovember 
15,  1875,  and  sued  her  co-defendant  for  the  same,  as  the  note  had  not,  under 
the  terms  of  the  new  contract,  become  due,  and  the  defendant  in  error  bad 
not  elected  to  declare  the  same  to  be  due  by  virtue  of  any  forfeiture;  and,  as 
this  plaintiff  was  delayed  by  this  extension  of  time  made  by  defendant,  the 

court  will  not  inquire  whether  this  delay  was  prejudicial  or  not.  When 
*366      the  interest  was  paid  in  advance,  on  the  third  day  of  ^September,  up 

to  the  Qfteenth  day  of  November,  1875,  this  was  a  new  contract;  and 
although  the  note  may  have  become  dae  both  by  the  terms  of  the  same  and 
by  a  forfeiture*  still  Ogden  could  have  extended  the  time  of  payment;  and  if 
lie  could  after  that  time  have  declaimed  the  note  to  lie  due  before  the  time  ex- 
pired for  which  interest  was  paid,  by  reason  of  the  non-payment  of  taxes,  It 
must  have  been  for  some  breach  of  the  contract  which  occurred  after  the  new 
contract  was  made* 

J.  C.  Greenawalt,  for  defendant  in  error. 

The  plaintiff  in  error  contends  that  in  this  case  there  was  an  extension  of 
the  time  of  the  payment  of  the  debt  secured  by  the  mortgage  witliout  the  knoirl- 
edge  of  the  plaintiff  in  error,  one  of  the  defendants  in  the  court  below.  The 
evidence  fails  to  disclose  any  such  a  state  of  facts,  and  the  court  below  found 
that  no  esspreM  agreemeiit  was  ever  made  for  the  extension  of  the  time  of  pay- 
ment. Even  if  we  were  to  assume,  for  the  purposes  of  this  case,  that  Ellen 
K.  Hubbard  was  only  surety  for  P.  L.  Hubbard,  and  as  such  entitled  to  all  the 
rights  of  a  surety,  following  the  New  York  decisions,  (which  we  contend  do 
not  declare  the  law,)  then  it  would  be  incumbent  on  plaintiff  in  error  to  show 
that  the  time  of  payment  was  extended,  not  only  without  her  knowledge,  but 
without  her  consent  previously  given  or  subsequently  ratified  by  her.  If  any 
legal  extension  of  time  Wiis  given,  it  must  have  been  granted  under  a  distinct 
agreement,  and  there  must  be  a  valid  consideration  therefor,  and  without  the 
consent  of  the  plaintiff  in  error,  in  order  to  release  her.  Jenness  v.  Cutler, 
12  Kan.  ♦513;  Shed  v.  Augustine,  14  Kan.  *287;  Story,  Prom.  N.  §415  etseq.; 
Bank  of  U.  S.  v.  Hatch,  1  McLean,  98;  M^Lemore-v.  Powell,  12  Wheat.  554; 
Philpot  V.  Briant.  4  Bing.  717;  Bank  of  Utica  v.  Ives,  17  Wend.  501;  Rey- 
nolds V.  Ward,  5  Wend.  501;  Creath's  Adm'r  v.  Sinft,  5  How.  206;  Central 
Bank  v.  Willard,  17  Pick.  150.  That  the  plaintiff  in  error  did  consentto  the 
delay  in  the  collection  of  said  note  is  certainly  clearly  evidenced  by  the  agreed 
statement  of  facts,  which  shows  beyond  all  controversy  that  there  was  a  mut- 
ual understanding  between  all  of  the  parties  to  the  suit  that  the  defendants, 

including  the  plaintiff  in  error,  could  have  the  money  borrowed  so 
*S67      long  as  the  in*terest  and  taxes  were  kept  paid;  and  such  being  the 

understanding,  plaintiff  in  error  cannot  now  claim  that  the  time  of 
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payment  was  extended  without  ber  knowlec^e  and  eonsent.  There  is  un- 
doubtedly enough  shown  to  entitle  the  defendant  in  error  to  recover  just  such 
a  judgment  as  the  district  court  rendered  in  his  favor,  upon  the  theory  of  the 
consent  to  the  extension  of  the  time  of  payment  by  the  plaintiff  in  error,  even 
if  she  had  not  signed  and  acknowledged  an  instrument  pledging  her  separate 
property,  and.  afterwards  by  failing  to  comply  with  the  terms  to  which  she 
had  subjected  her  property  to  the  payment  of  the  debt  of  the  defendant  in  er- 
ror. The  district  court  very  properly  found  that  there  had  been  no  extension  of 
time  granted  by  plaintiff  below,  for  the  reason  that  the  defendants  had  failed 
to  keep  tlie  taxes  paid,  as  by  the  terms  of  the  mortgage  they  were  compelled 
to  do.  In  order  to  work  an  extension  of  the  time  of  payment,  the  creditor 
must  do  some  act  by  which  he  would  be  barred  of  the  right  to  prosecute  his 
claim  against  the  debtor  for  the  time  being.  This  proposition  is  too  well  es- 
tablished to  require  the  citation  of  authorities. 

It  is  conceded  that  the  defendants  in  the  court  below  had  failed  to  pay  the 
taxes  for  the  years  1874, 187a,  and  1876.  Hence,  by  the  terms  of  the  mortgaj^e 
to  which  the  plaintiff  in  error  was  a  party,  there  was  a  breach  of  the  contract 
contained  in  said  mortgage,  on  December  21,  1874,  and  a  right  of  action  ac- 
crued to  the  mortgagee  at  that  time,  and  he  had  such  continuous  riglit  of 
action  up  to  and  at  the  time  the  suit  was  instituted;  and  the  mere  fact  of 
taking  interest  could  not  affect  or  prejudice  his  right  to  enforce  his  claim 
;i£^ainst  the  mortgagors.  The  note  and  mortgage  must  be  construed  together 
;is  the  evidence  of  one  transaction,  and  as  one  contract.  Click  v.  Willetts,  2 
Kan.  ♦889;  Lender  v.  Caldwell,  4  Kan.  ♦348;  Round  v.  Donnel,  5  Kan.  ♦SG; 
Muzzy  V.  Knight,  8  Kan.  ^457;  National  Bank  v.  Peck,  8  Kan.  ♦662.  That 
the  mortgagee  had  the  right  to  pay  the  taxes  and  include  them  in  his  judgment, 
see  Stanclift  v.  Norton,  11  Kan.  ^222;  Shai-p  v.  Barker,  11  Kan.  ♦383; 
♦368  and  that  right  exists,  even  though  ♦the  mortgage  is  silent  as  to  the 
payment  of  taxes,  as  decided  in  the  case  above  referred  to,  of  Stanclift 
V.  Norton. 

In  the  case  at  bar,  the  mortgage  being  the  contract  between  the  plaintiff 
and  the  defendant  in  error,  and  its  terms  having  been  violated  by  the  plain- 
tiff in  error  long  before  the  note  became  due,  a  right  of  action  accrued  to  the 
defendant  in  error,  which  he  never  surrendered.  If  the  note  and  mortgage 
were  to  be  construed  as  separate  contracts,  we  fail  to  see  how  the  condition 
of  the  plaintiff  in  error  would  be  bettered  as  the  mortgage,  being  subsequent 
in  time  to  the  note,  would  control  and  would  fix  the  liability  of  tlie  plaintiff 
in  error.  Click  v.  Willetts,  2  Kan.  *388;  Lender  v.  Caldwell,  4  KaiL  ^348. 
The  argument  of  counsel  for  plaintiff  in  error  is  predicated  upon  the  assump- 
tion that  there  w^  an  agreement  between  the  defendant  in  error  and  P.  L. 
IlnbbaAi,  for  a  valuable  consideration,  for  the  extension  of  the  time  of  pay- 
ment, without  the  knowledge  and  consent  of  Ellen  B.  Hubbard;  and  yet  this 
assumption  is  not  founded  upon  any  evidence  adduced  in  the  court  below,  nor 
upon  any  finding  made  by  said  court,  but  the  evidence  and  findings  of  the 
court  are  to  the  contrary. 

Yalentinb,  J.  This  was  an  action  on  a  promissory  note  and  a 
mortgage*     The  note,  with  the  indorsements  tberaon,  reads  as  follows : 

"81,500.  Atchison,  Kansas,  May  15,  1874. 

"One  year  after  date,  I  promise  to  pay  N*.  P.  Ogden,  or  order,  the  sum  of  fif- 
teen hundred  dollars,  for  value  received,  with  interest  at  the  rate  of  12  per  cent. 
per  annum,  semi*annually  in  advance,  until  paid*  P. L.  Hubbard. 

''Dec.  14, 1874,  rec'd  on  the  within,  S90. 
""Sept.  8,  1875,  lecM  on  the  within,  $93.'' 
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The  mortgage  was  executed  at  the  same  time,  by  P.  ^L.  Habbard, 
and  his  wife,  Ellen  B.  Hubbard,  as  a  secnrity  for  said  note.  The 
mortgaged  property  consisted  of  a  piece  of  land  in  Atchison  county 

belonging  to  P.  L.  Hubbard,  and  a  lot  in  the  city  of  Atchison 
*369     belonging  to  Mrs.  Hubbard.     The  ^mortgage  contained,  among 

others,  the  following  stipulations,  to- wit : 

'*Thi8  grant  is  intended  as  a  mortgage,  to  secure  the  payment  of  the  sum 
of  fifteen  hundred  dollars,  according  to  the  conditions  of  a  certain  promissory 
note  this  day  executed  and  delivered  by  the  said  P.  L.  Hubbard,  party  of  tlie 
first  part,  to  the  said  N.  P.  Ogden,  party  of  the  second  part;  and  this  convey- 
ance shall  be  void  if  such  payment  be  made  as  herein  specified.  But  if  default 
be  made  in  said  payment,  or  any  part  thereof,  or  the  interest  due  thereon,  as 
above  provided,  or  if  the  taxes  and  assessments  of  every  nature  which  are  by 
law  made  due  are  not  paid  when  the  same  become  due,  then  it  shall  be  lawful 
for  the  said  party  of  the  second  part,  his  executors,  administrators,  or  assigns, 
to  sell  the  premises  hereby  granted,  or  cause  the  same  to  be  sold,  with  aU  the 
appurtenances,  in  the  manner  prescribed  by  law,  and  out  of  the  moneys  arising 
from  such  sale  to  retain  the  amount  due  for  principal,  interest,  protest  fees, 
and  damages  for  the  same,  with  costs  and  charges  of  sale,  and  attorney's  fee 
of  five  per  cent.;  and  the  overplus,  if  any  there  be,  shall  be  paid  on  demand 
by  said  party  making  such  sale  to  the  said  parties  of  the  first  part,  their  heirs 
or  assigns.    And  we  further  waive  all  benefit  of  the  appraisement  law." 

The  case  was  submitted  to  the  court  below  (without  a  jury)  upon 
the  pleadings  and  exhibits,  and  upon  an  agreed  statement  of  the  facts 
of  the  case.  The  only  questions,  however,  of  any  importance,  either 
of  law  or  fact,  presented  to  the  court  bcdow  for  its  decision,  were 
whether  Mrs.  Hubbard,  with  regard  to  said  lot,  was  a  surety  for  her 
husband,  and  whether  the  time  for  the  payment  of  said  note  had  been 
so  extended  by  Ogden,  the  holder  of  the  note,  as  to  release  Mrs.  Hub« 
bard  with  regard  to  said  lot.  Said  note  was  given  for  money  bor- 
rowed by  P.  L.  Hubbard  of  Ogden,  and  it  does  not  appear  that  Mrs. 
Hubbard  ever  received  any  of  the  money,  or  any  benefit  therefrom. 
The  interest  on  said  note  for  the  first  six  months,  or  from  May  15, 
1S74,  to  November  15,  1874,  was  paid  at  the  time  the  note  was  given. 
The  interest  for  the  next  six  months,  or  from  November  15,  1874,  to 
May  15,  1875,  was  paid  on  December  14,  1874.     No  taxes  for  the 

year  1874,  or  for  any  subsequent  year,  were  paid  by  either 
*370     *P.  L.  Hubbard  or  Mrs.  Hubbard.     The  note  may,  therefore, 

have  become  due  prior  to  May  15,  1875,  because  of  such  non- 
payment  of  taxes,  but  it  certainly  became  due  on  May  15,  1875,  if 
not  before,  by  reason  of  its  own  express  terms.  It  was  not  paid, 
however,  on  that  day,  nor  has  it  since  been  paid.  Afterwards,  and 
on  September  3,  1875,  Hubbard  paid  to  Ogden  $93  on  said  note, 
which  was  paid  by  Hubbard,  and  accepted  and  received  by  Ogden,  as 
the  interest  due  on  said  note  from  May  15,  1875,  to  November  15, 
1875.  By  this  payment,  Hubbard  paid  in  advance  for  the  use  of  the 
money  due  on  said  note  for  a  period  of  over  two  months,  fle  paid 
in  advance  for  its  use  from  September  3, 1875,  to  November  15, 1875. 
There  was  no  express  agreement  made  between  the  parties  at  any 
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time  that  the  paytaient  of  the  note  should  be  extended  from  Septem- 
ber 8,  1875,  to  November  15,  1875,  or  for  any  other  period  of  time. 
This  payment  was  without  the  knowledge  or  consent  of  Mrs.  Hubbard. 
At  the  time  that  the  note  and  mortgage  were  exeonted,  there  was  a 
mutual  understanding*  however,  between  the  parties,  that  the  plaintiff 
woald  let  the  defendants  have  the  money  for  which  the  note  was  given 
so  long  as  they  desired,  or  so  long  as  the  interest  and  taxes  were  kept 
paid  in  accordance  with  the  terms  of  the  mortgage.  The  court  below 
found  against  Mrs.  Hubbard,  and  announced  its  oonclusionp  of  law 
as  follows :  « 

"  First,  That  the  defendant  Ellen  R.  Qubbard  having  mortgaged  her  sep- 
arate property  to  secure  the  debt  of  her  husband,  P.  L.  Hubbard,  she  is  noth- 
ing more  nor  less  than  a  surety,  and  entitled  to  all  the  rights  of  a  surefy  in 
stricto  jure, 

*' Second.  That  the  defendant  P.  L.  Hubbard  having  paid  interest  in  ad- 
vance on  the  note  sued  on  herein,  and  the  plaintiff  having  received  the  same, 
without  the  knowledge  or  consent  of  Ellen  R.  Hubbard,  the  surety,  so  far  as 
the  evidence  shows  the  said  payment  and  reception  of  interest  would  have  ex- 
tended the  time  of  payment  of  said  note,  and  prevented  the  plaintiff  from 
bringing  suit  upon  said  note  and  mortgage  until  Kovember  15, 1875,  (the 
time  to  which  said  interest  was  so  paid,)  and  thereby  would  have 
*371  ^discharged  the  surety,  E.  R.  Hubbard,  but  for  the  existence  of  the 
following  clause  in  the  mortgage:  <This  grant  is  intended  as  a  mort- 
gage to  secure  the  sum  of  •1,500,  according  to  the  conditions  of  a  certain 
promissory  note  this  day  executed  and  delivered  by  the  said  P.  L.  Hubbard, 
party  of  the  first  part,  to  N.  P.  Ogden,  party  of  the  second  part;  and  this  con- 
veyance shall  be  null  and  void  if  such  payment  shall  be  made  as  herein  specified. 
But  if  default  be  made  in  such  payment,  or  any  part  thereof,  or  the  interest 
due  thereon,  as  above  provided,  or  if  the  taxes  or  assessments  of  every  nature 
which  are  by  law  made  due  and  payable,  are  not  paid  when  the  same  become 
due,  then  it  shall  be  lawful  for  the  said  party,  his  heirs,  executors,  adminis- 
trators, and  assigns,  to  sell  the  premises  hereby  granted,  with  all  the  appur- 
tenances, in  the  manner  prescribed  by  law,  and  out  of  the  moneys  arising 
from  such  sale  to  retain  the  amount  due  for  principal,  interest,  protest  fees, 
and  damages  for  the  same,  with  costs  and  charges  of  sale,  and  an  attorney's  fee 
of  five  per  cent. ;  and  the  overplus,  if  any  there  be,  shall  be  paid  on  demand, 
by  the  party  making  the  sale,  to  the  party  of  the  first  part,  their  heirs  or  assigns. 
And  we  further  waive  all  benefits  of  the  appraisement  law.'  But  that  under 
said  clause  of  said  mortgage,  which  must  be  construed  with  said  note  as  one 
contract,  and  from  the  continued  breach  of  said  clause  by  the  said  E.  R.  Hub- 
bard by  the  non-payment  of  said  taxes,  there  was  no  extension  of  the,  time  of 
payment  of  said  note,  and  the  plaintiff  had  his  continued  right  of  action  to 
foreclose  said  mortgage  and  recover  upon  said  note,  notwithstanding  said 
payment  of  interest. 

'^ Third.  That  the  mortgage  sued  on  and  signed  by  E.  R.  Hubbard,  having 
the  provision  therein  that  the  taxes  were  to  be  paid  by  the  mortgagors,  and 
they  covenanting  therein  to  do  so,  the  covenant  having  been  broken  by  the 
mortgagor,  £.  B.  Hubbard,  aright  of  action  accrued  to  Uie  plaintiff  when  the 
covenants  were  broken,  and  the  fact  of  the  plaintiff  receiving  interest  in  ad- 
vance did  not  affect  his  right  to  bring  an  action  to  foreclose  the  mortgage  at 
any  time  after  the  covenants  to  pay  taxes  were  broken. 

*^ Fourth.  That  the  plaintiff  is  entitled  to  a  Judgment  against  defendant 
P.  L.  Hubbard  for  $2,277,  and  costs  of  suit,  to  bear  twelve  per  cent,  interest 
from  date  of  judgment. 
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'* Fifths  That  the  plaintiff  is  entitled  to  a  further  order  of  foreclosure  and 
sale  of  all  of  said  mortgaged  premises  to  discliarge  said  jadgment  and  the  ooBts 
of  this  action." 

*372  *We  think  that  the  oonrt  below  was  correct  in  holding  that 
Mrs.  Hubbard  was  a  surety  of  her  hnsband  to  the  extent  of 
her  separate  property  which  she  mortgaged  to  Ogden,  and  that  she 
was  entitled  (with  reference  to  said  separate  property)  to  ail  the  rights 
of  a  surety.  Bank  of  Albion  v.  Burns,  46  N.  Y.  170,  and  other  cases 
cited  in  the  brief  of  plaintiff  in  error.  We  also  think  that  the  court 
below  was  correct  in  holding  that,  generally/ when  a  debtor  owing 
money  pays  his  creditor  interest  on  the  same  in  advance  for  the  use 
of  the  same  for  a  period  of  time  over,  above,  and  beyond  the  time 
originally  agreed  upon  for  the  money  to  become  due,  and  at  the  time 
of  the  payment  of  the  interest  no  express  contract  is  made  as  to  when 
the  money  shall  become  due  or  be  paid,  such  prepayment  of  the  in- 
terest, and  its  reception  by  the  creditor,  constitute  an  implied  con- 
tract between  the  parties,  extending  the  time  for  the  payment  of  the 
money  up  to  the  close  of  the  time  for  which  such  interest  was  paid 
and  received.  People's  Bank  v.  Pearsons,  30  Vt.  711 ;  Woodburn  v. 
Carter,  50  Ind.  376;  and  other  cases  cited  in  the  brief  of  plaintiff  in 
error.  We  also  think  that  the  court,  below  was  correct  in  holding 
tliat  an  agreement  upon  sufficient  consideration,  made  between  the 
creditor  and  principal  debtor,  extending  the  time  for  the  payment  of 
the  debt,  without  the  knowledge  or  consent  of  the  surety,  releases  the 
surety.  Bose  v.  Williams,  5  Ean.  *483;  Jenness  v.  Cutler,  12  Ean. 
*500;  Boyal  v.  Lindsay,  15  Kan.  *591.  And  it  makes  no  difference 
whether  the  contract  is  express  or  implied*  But  we  think  the  court 
below  erred  in  holding  that  the  stipulation  in  the  mortgage  with  ref- 
erence to  the  payment  of  taxes  took  this  case  out  of  the  general  rule. 
At  the  time  that  said  last-mentioned  interest  was  paid,  the  note  was 
due  upon  every  consideration.  It  was  due  because  the  taxes  had  not 
been  paid,  and  it  was  due  by  its  own  express  terms ;  and  nothing 
could  have  made  it  due  in  any  higher  degree  than  it  then  was. 
*378  This,  *of  course,  all  parties  knew.  Yet  the  creditor  had  the 
power  to  extend  the  time  of  payment  if  he  chose;  and  taking 
pay  in  advance  for  the  use  of  the  money  was  certainly  extending  the 
time  !or  the  payment  of  such  money.  Taking  pay  in  advance  for 
the  use  of  the  money  was  waiving  all  previous  dBfauits,  and  saying 
to  the  creditor,  ''You  may  continue  to  use  the  money  for  the  time  for 
which  you  have  paid." 

We  think  that  the  court  below  was  correct  in  taking  no  notice  of 
the  parol  understanding  of  the  parties,  had  at  the  time  that  the  note 
and  mortgage  were  executed,  that  Ogden  would  let  the  defendants 
have  the  money,  if  they  desired  it,  so  long  as  they  were  not  in  default 
in  the  payment  of  interest  in  advance  and  taxes;  for  this  understand- 
ing did  not  amount  to  a  contract,  and  the  defendants  never  paid  any 
attention  to  it,  but  continually  violated  it,  and  had  ao  right  to  eipeet 
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anything  under  it.  In  fact,  it  wonid  have  been  an  impossibility,  nn- 
der  the  circumstances  of  this  case,  for  Ogden  to  have  let  the  defend- 
ants keep  the  money  in  accordance  with  the  terms  of  said  understand- 
ing, after  they  had  made  default  in  the  payment  of  interest  and  taxes. 
If  we  consider  that  Mrs.  Hubbard,  as  well  as  Hubbard,  agreed  to  pay 
said  taxes  and  interest  in  order  to  get  an  extension  of  time  for  the 
payment  of  said  money,  then,  evidently,  by  her  not  paying  the  same, 
she  clearly  and  manifestly  showed  that  she  did  not  want  any  exten- 
sion of  time.  But  if  we  consider  that  she  merely  assented  or  con- 
sented that  Hubbard  might  pay  the  taxes  and  interest,  and  thereby 
get  an  extension  of  time,  then,  evidently,  she  gave  this  assent  or  con- 
sent only  upon  the  express  condition  that  said  taxes  and  interest 
should  be  promptly  paid  at  the  time  they  respectively  became  due, 
and  thereby  that  the  debt  for  which  her  land  was  incumbered  should 
be  kept  within  reasonable  bounds.  But  this  condition  upon  which 
she  gave  her  consent  was  never  fulfilled.  The  taxes  were  never  paid; 
and  neither  the  interest  on  the  debt,  nor  the  debt  itself,  was  paid  when 
the  same  became  due.  Therefore  Mrs.  Hubbard's  consent,  given 
npon  conditions  that  were  never  fulfilled,  could  never  have  had  any 

operation. 
*874     *We  think  the  judgment  of  the  court  below  was  correct  in  all 

particulars  except  as  to  Mrs.  Hubbard's  separate  property,  and 
with  reference  to  that  the  judgment  must  be  reversed.  This  cause 
will  be  remanded  to  the  court  below,  with  the  order  that  the  judgment 
be  modified  in  accordance  with  this  opinion. 

HoBTON,  C.  J.,  concurring.    Bbbwbb,  J.,  dissenting. 


Lbmubl  G.  Hogs  and  others  t?.  F.  M.  Nobton. 

January  Term,  1879. 

1.  Attachment :  Dissolution  of:  Bes  Judicata.  Where  a  motion  is  duly 
made  to  dissolve  an  attachment  on  the  two  grounds  alone  that  the  allega- 
tions in  the  affidavit  therefor  are  false,  and  that  the  case  is  not  one  in 
which  an  attachment  may  issue,  and  the  district  judge,  upon  proper  no- 
tice and  the  hearing  of  the  affidavits,  dissolves  the  attachment,  held,  in 
an  action  upon  the  attachment  bond,  that  this  decision  is  conclusive,  un- 
less reversed  by  proceedings  in  error,  that  the  attachment  was  wrong- 
fully obtained. ^ 

^  The  decision  of  a  motion,  made  before  a  justice  of  the  peace,  to  discharge  from 
seizure  certain  property  taken  on  attachment,  on  the  ground  that  it  is  exempt,  is 
not  conclusive,  and  the  question  of  exemption  may  be  tried  thereafter  in  an  ac- 
tion of  replevin  brought  by  the  judgment  debtor.  Watson  v.  Jackson,  24  Kan. 
*44d.  The  old  rule  that  the  decision  made  upon  a  motion  is  not  res  adjudieata, 
and  does  not  prevent  a  re-exanrlnation  of  the  question  decided,  in  the  more  reg- 
ular  form  of  a  suit,  either  at  law  or  in  equity,  no  longer  obtains  in  its  former 
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2«  Damages:  WrongAil  Issue  of  Attaohm^Dit:  Idve-Stook.  Wbere» 
under  an  order  of  attachment,  cattle  are  taken  and  removed  from  the 
range  where  they  have  been  kept,  and  placed  in  charge  of  a  herder  on  a 
new  range,  where  both  grass  and  water  are  limited  and  poor,  and,  owing 
to  the  removal  and  inferior  care,  fail  to  make  the  growth  in  weight  which 
cattle  kept  as  they  had  been  during  the  winter  would  ordinarily  daring 
the  time  of  such  detention  make  if  left  upon  the  range  to  which  they 
were  wonted,  free  from  worry,  and  with  the  abundance  of  grass  and  good 
water  which  existed  on  the  first-named  range,  held  that,  though  they  do 
not  lose  in  weight  during  such  detention,  the  failure  to  make  the  ordinaiy 
and  expected  increase  in  weight  is  a  gain  prevented,  for  which  the  owner 
is  entitled  to  compensation,  if  the  attochment  was  wrongfully  obtained.^ 

Error  from  Osage  district  court. 

At  the  April  term,  1878,  of  the  district  court,  Norton,  asplain- 

*375     tiff  in  an  action  upon  an  attachment  bond,  recovered,  'against 

defendants  Hoge,  as  principal  in  said  bond,  and  Dolbe,  Vancil, 

Hoover,  and  McGuUough  as  his  sureties  thereon,  a  judgment  for  $468 

damages,  and  for  costs.     The  defendants  bring  the  case  to  this  court. 

Jama  Rogers  and  E,  M.  Sanford^  for  plaintiffs  in  error. 

EUis  Lewis,  for  defendant  in  error. 

Brewbr,  J.  This  was  an  action  on  an  attachment  bond,  in  which 
judgment  was  recovered  against  the  plaintiff  in  the  attachment  and 
the  sureties  on  his  bond.  The  first  question  of  importance  is  as  to 
the  effect  of  the  ruling  of  the  district  judge  on  the  motion  to  dissolve 
the  attachment.  The  motion  was  sustained,  and  the  attachment  dis- 
olved,  and  the  contention  of  defendant  in  error  is  that  such  ruling  is 

strictnesB.  Regard  is  now  had,  less  to  the  form  of  the  proceeding,  and  more  to 
the  subetance  and  conditions  of  the  decision.  Wilson  Co.  v.  Mcintosh,  80  Kan. 
284,  1  Pac.  Rep.  572. 

In  an  action  of  attachment,  defendant  set  up  a  cross-demand  for  damages  for  a 
wrongful  suing  out  of  the  attachment,  and  recovered  judgment  thereon.  It  was 
held  that  such  Judgment  was  not  conclusive  as  against  the  surety  in  the  attach- 
ment hond.    Bunt  v.  Rheum,  (Iowa,)  8  N.  W.  Rep.  667. 

2 Exemplary  or  vindictive  damages  in  the  case  of  a  wrongful  attachment  West 
era  N.  Co.  v.  Wilmarth,  88  Kan.  510,  6  Pac.  Rep.  786.  See  note  to  Wiley  v.  Keo 
kuk,  6  Kan.  59. 

In  an  action  for  wrongful  attachment,  losses  and  expense  incurred  in  defend- 
ing the  attachment  proceeding,  and  from  being  deprived  of  the  use  of  the  prop- 
erty, or  from  its  depreciation,  may  be  recovered.  Lowen stein  v.  Monroe.  (Iowa.) 
7  InT.  W.  Rep.  406.  See,  also,  Densmore  v.  Mathews,  (Mich.)  26  N.  W.  Rep.  146. 
Where  the  action  is  to  recover  damages  for  the  detention  of  property  valuable 
for  its  present  use,  the  measure  of  damages  is  the  value  of  the  property  during 
the  period  of  its  detention.  Elder  v.  Frevert,  (Nev.)  5  Pac.  Rep.  &.  The  reason- 
able value  of  the  services  of  an  attorney  who  procured  the  aissolution  may  be 
recovered,  Raymond  v.  Green,  (Neb.)  10  N.  W.  Rep.  709;  but  damages  to  credit, 
character,  or  bi|siness,  are  too  remote  to  be  considered,  Lowenstein  v.  Monroe, 
(Iowa,)  7  N.  W  Rep.  406;  Mitchell  v,  Harcourt,  17  N.  W.  Rep.  681;  but  see  Coch- 
rane V.  Quackenbush,  (Minn.)  18  N.  W.  Rep.  154,  and  Kennedy  v.  Meacham,  18 
Fed.  Rep.  812. 

To  recover  exemplary  or  vindictive  damages,  malice  must  be  shown,  Nordhaus 
V.  Peterson,  (Iowa,)  6  S.  W.  Rep.  77;  Heidenheimer  v.  Sides.  (TexJ2  8,  W.  Rep. 
87;  and  want  of  probable  cause,  Parmer  v.  Keith,  (Neb.)  20  N.  W.  Rep.  108.  See, 
also,  Jerman  v.  Stewart,  12  Fed.  Rep.  266;  Kennedy  v.  Meacham,  18  Fed.  Bep. 
812. 
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conolnsive  that  the  attachment  was  wrongfully  obtained.  The  eondi- 
tion  of  the  bond  was  to  pay  damages,  '*if  the  order  therefor  be  wrong- 
fully obtained."  The  contention  of  the  plaintiffs  in  error  is  that  the 
mere  fact  that  the  attachment  was  discharged  does  not  prove  that  it 
was  wrongfully  obtained.  Nan  comtat^  but  that  the  discbarge  was  on 
account  of  some  informality  or  technical  defect,  and  that»  in  such  a 
case,  the  attachment  could  not  justly  be  said  to  have  been  wrongfully 
obtained ;  that  these  words  imply  a  want  of  actual  merit  in  the  attach- 
ment, the  existence  of  a  state  of  facts  which  forbids  such  a  summary 
seizure  of  property,  and  that  this  is  a  question  of  fact  which  must  go 
to  a  jury  for  decision. 

It  appears  from  the  record  in  this  case  that  a  motion  was  duly 
made  to  vacate  and  discharge  the  attachment;  that  such  motion  was 
based  upon  only  two  grounds :  Fir8t,  that  the  allegations  in  the  affi- 
davit therefor  were  untrue ;  and,  second,  that  the  plaintiff's  petition 
did  not  justify  the  attachment.  The  notice  specified  that  the  motion 
would  be  heard  upon  affidavits,  and  the  order  of  the  judge  recites 
that  affidavits  were  presented,  and  his  decision  thereon  is  that 
*876  the  "attach*ment  ought  not  to  be  sustained."  Now,  upon  the 
record  it  appears  that  the  decision  was  based  upon  the  merits ; 
for,  whether  the  case  were  one  in  which  no  attachment  could  issue,  or 
the  statements  in  the  affidavit  therefor  were  false,  the  attachment  was 
in  fact  wrongfully  obtained.  We  have,  therefore,  a  decision  made 
upon  the  merits,  and  not  upon  any  mere  irregularity  or  technical  de- 
fect, and  not  a  dissolution  by  the  voluntary  dismissal  of  the  plaintiff. 
In  such  a  case,  we  are  of  the  opinion  that  the  decision  by  the  judge 
is  conclusive.  This  is  not  an  action  for  maliciously  suing  out  an 
attachment,  in  which  case  want  of  probable  cause  is  an  essential 
factor,  but  a  mere  action  on  the  bond  for  a  wrongful  attachment. 
McLaughlin  v.  Davis,  14  Ran.  *168.  And  the  single  question  is 
whether  the  attachment  was  in  fact  wrongful,  or,  in  olher  words, 
whether  the  facts  existed  upon  which  an  attachment  might  be  issued; 
and  the  determination  of  this  question  the  statute  places  with  the 
judge  or  court.  The  decision  thereon  is  open  for  review,  by  proper 
proceedings  in  this  court;  but  unless  brought  to  this  court  for  re- 
examination, the  decision  of  the  lower  tribunal  is  a  finality.  It  is 
unnecessary  to  consider  what  result  would  follow  if  the  record  disclosed 
a  dissolution  by  the  voluntary  dismissal  on  the  part  of  the  plaintiff, 
or  upon  the  ground  of  some  technical  defect  or  omission  in  the  papers, 
or  whether  it  is  competent  to  show  by  parol  testimony  that  the  order 
of  discharge  was  based  upon  some  ground  other  than  the  merits.  No 
such  question  is  in  the  record.  All  that  is  presented  is  whether,  after 
an  order  of  dissolution  made  according  to  the  record  upon  the  merits, 
the  matter  may  be  again  examined  as  an  original  question  in  an  action 
on  the  bond  upon  oral  testimony  before  a  jury ;  and  this  question  we 
are  constrained  to  answer  in  the  negative.  We  know  that  it  is  often 
said  that  the  decision  of  a  motion  is  not  regarded  in  the  light  of  res 


268  KANSAS  BEF0BT3* 

adjudicata.     In  the  oase  of  White-Crow  v.  White- Wing,  8  Kan.  •876, 
it  was  held  that  the  decision  of  a  motion  to  set  aside  a  sale  of  real 

estate  "either  way  woald  not  affect  the  ultimate  rights  of  the 
^377     parties,  nor  be  a  bar  to  an  action  to  ^determine  which  was 

the  owner."  And  in  Benz  v.  Hines,  8  Ean.  *390,  it  was  de- 
cided that  the  doctrine  of  res  adjudicata  is  not  applicable,  generally, 
to  motions  in  the  course  of  practice.  While  not  disposed  to  question 
the  correctness  of  those  decisions,  we  think  this  is  a  case  in  which  the 
decision  of  the  motion  is  conclusive  upon  the  exact  questions  embraced 
within  the  motion.  The  exact  question  presented  is  clearly  stated 
in  the  motion.  Under  our  practice,  full  opportunity  is  given  for  the 
examination  and  consideration  of  the  questions,  and  the  decision  is 
open  to  review  in  the  appellate  court;  and  to  permit  the  question  to 
be  retried,  simply  because  in  an  action  on  the  bond  the  party  has  a 
right  to  a  jury,  seems  useless  and  wrong.  It  exposes  to  this  possible 
result :  After  a  full  hearing  of  the  testimony  and  full  consideration, 
the  district  court  decides  that  the  attachment  was  wrongfully  obtained, 
and  vacates  it.  On  error,  this  court  affirms  its  decision.  In  a  sab- 
sequent  action  the  same  testimony  is  presented  to  a  jury,  and  its 
verdict  is  that  the  attachment  was  not  wrongful.  There  being  a  dis- 
puted question  of  fact  and  testimony  on  both  sides,  the  district  court 
feels  bound  by  the  verdict,  and  this  court  cannot  do  otherwise  than 
affirm  it.  Upon  the  same  testimony,  therefore,  the  only  difference 
being  that  in  the  one  case  it  is  presented  to  the  tribunal  by  affidavit  or 
deposition,  and  in  the  other  orally,  this  court  is  compelled  to  affirm 
that  the  attachment  was  both  rightfully  and  wrongfully  obtained.  Or 
again,  if  the  decision  of  the  motion  to  vacate  the  attachment  is  not  con- 
clusive when  it  is  sustained,  it  cannot  be  when  it  is  overruled.  In  the 
latter  case  the  property  may  be  sold  under  the  attachment,  and  the  pro- 
ceeds applied  in  the  satisfaction  of  the  judgment,  (and  under  our  prac- 
tice the  attachment  is  merely  ancillary  to  the  action,  and  the  rendition 
of  a  judgment  in  favor  of  the  plaintiff  in  no  manner  determines  the 
rightfulness  of  the  ancillary  proceeding,)  and  all  this  afBrmed  in  this 
court,  and  still  the  plaintiff,  and  the  sureties  on  his  bond,  be  mulcted 
in  damages  in  an  action  on  the  bond  given  to  support  an  attachment 

which  has  never  been  dissolved,  and  which  the  records  of  the 
*378     highest  *court  in  the  state  show  has  been  declared  valid.    In 

reference  to  this  matter,  we  shall  quote  from  Freem.  Jndgm. 
§  325,  as  expressing  our  view : 

"The  reasons  for  holding  such  decisions  [i.  0.,  decisions  upon  motions]  not  to 
be  conclusive  in  a  regular  suit  were,  in  an  early  case  in  New  York,  stated  to 
be,  because  Mt  is  a  fact  well  known  that  such  motions  do  not  admit  of  that 
grave  discussion  and  consideration  as  questions  arising  on  demurrer,  in  arrest 
of  judgment*  or  for  a  new  trial.  Again,  decisions  on  summary  application 
can  never  be  thrown  into  the  shape  of  a  record,  and  become  the  subject  of  re- 
view in  any  other  court.'  It  will  be  seen  that  the  reasoning  of  the  court  in 
this  case,  (Simson  v.  Hart,  14  Johns.  75,)  which  seems  to  l^  a  leading  Amer- 
ican case  upon  the  subject,  is  inapplicable  to  those  motions  which  i^mit  of 
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*  grave  discussion  and  deliberation/  and  are  capable  of  •  being  thrown  into  the 
shape  of  a  record,'  and  being  the  'subject  of  review  in  another  court.'  In 
New  York  the  decision  of  a  motion,  notwitlistandlng  the  general  declarations 
to  the  contrary  frequently  made,  may  be  res  judicata," 

In  snpport  of  this,  the  author  cites  the  case  of  Dwight  v.  St.  John, 
25  N.  Y.  208,  in  which  case  the  decision  of  a  motion  to  have  certain 
judgments  canceled  and  discharged  of  record  as  satisfied  was  held 
conclusive  in  a  subsequent  action,  on  the  ground  that  the  matter  was 
heard  upon  full  proofs,  and  that  the  proceeding  was  liable  to  review 
in  the  appellate  court;  and  the  author  then  concludes: 

''From  this  decision  we  may  infer  that  in  New  York,  if  not  in  other  states, 
the  decision  of  a  motion  is  as  final  and  conclusive  as  the  decision  of  a  trial,  if  the 
proceedings  permit  of  a  full  hearing  upon  the  merits,  and  the  order  made  is 
liable  to  review  in  some  appellate  court. " 

8ee,  also,  McCuUougb  v.  Clark,  41  Cal.  298;  Langdon  v.  Baiford, 
20  Ala.  632;  Noble  v.  Cope's  Adm'rs,  50  Pa.  St.  17;  Second  Ward 
Bank  v.  Upman,  14  Wis.  596;  Union  Pac.  By.  Co.  v.  McCarty,  8  Ran. 
*132;  Mitchell  v.  Mattingly,  1  Mete.  (Ky.)  237.  With  this  view  of 
the  conclusiveness  of  the  ruling  on  the  motion  to  vacate  the  attach- 
ment, we  think  the  petition  must  be  held  sufficient  as  against  any  ob- 
jection raised  for  the  first  time  on  the  trial,  and  by  objection 
*379  to  th0  ^introduction  of  any  testimony.  Barkley  v.  State,  15 
Kan.*99. 

The  only  other  question  we  deem  necessary  to  notice  is  that  of  dam- 
ages. The  property  attached  was  a  herd  of  cattle,  and  one  of  the 
itema  of  damage,  as  returned  by  the  jury,  was  the  loss  in  the  growth 
of  the  cattle,  caused  by  the  seizure  and  improper  care  while  under 
seizure.  It  appears  that  the  cattle  were  taken  by  the  sheriff  from  the 
range  where  they  had  been  kept  for  some  time,  and  placed  in  charge 
of  a  herder  on  another  range;  and  it  is  claimed  that,  by  reason  of  such 
change,  and  the  inferiority  of  the  new  range,  both  in  grass  and  water, 
the  cattle  failed  to  increase  in  weight  as  they  otherwise  would.  The 
jury  answered  that  they  did  not  depreciate  any  in  value,  but  that  they 
did  not  grow  as  they  would  if  they  had  not  been  removed ;  and  this 
loss  of  expected  growth  is  said  by  the  one  side  to  be  mere  matter  of 
anticipated  profits,  which  cannot  be  made  the  subject  of  award,  and 
by  the  other  to  be  actual  and  legitimate  damages.  It  is  not  always 
easy  to  draw  the  line  between  profits  that  are  a  legitimQ.te  element 
of  compensation,  and  those  that  are  too  remote,  contingent,  or  uncer- 
tain. The  old  idea  that  profits  were  never  recoverable  was  long  since 
exploded ;  and  now,  even  in  actions  on  contract,  it  is  said  that  they 
may  be  recovered  when  proximate  and  certain.  "The  general  rule  is 
that  the  party  injured  by  a  breach  of  contract  is  entitled  to  recover 
aU  his  damages,  including  gains  prevented  as  well  as  losses  sustained, 
provided  they  are  certain  and  such  as  might  naturally  be  expected  to 
follow  the  breach.  It  is  only  uncertain  and  contingent  profits,  therer 
fore,  which  the  law  excludes."     GriflSn  v.  Colver,  16  N.  Y.  489.     Now, 
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it  appears  from  the  testimony  that  cattle  kept  through  the  winter  as 
these  cattle  were  do  not  ordinarily,  during  such  time,  increase  any  in 
weighty  but  are  in  good  condition  for  summer  feeding,  and,  if  kept 
where  they  are  wonted,  and  free  from'  worry,  and  where  grass  and 
water  are  abundant  and  good,  will  during  the  summer  months  gain 
in  weight  about  a  certain  amount;  that  during  the  time  when  the 

increase  in  weight  is  expected,  these  cattle  were  driven  away  to 
*380     a  *new  range,  exposed  to  worry,  and  where  both  water  and 

grass  were  limited  and  inferior ;  and,  at  the  end  of  their  deten- 
tion, they  were  returned  to  the  x)wner,  not,  it  is  true,  deteriorated  in 
yalue  or  lessened  in  weight,  but  without  having  made  the  ordinary 
increase  in  weight  and  value.  It  is  a  case  of  gain  prevented,  rather 
than  of  loss  sustained,  and  the  questions  are  whether  such  gain  pre- 
vented' is  proximate  and  certain, — i.  «.,  directly  the  result  of  the  re- 
moval and  inferior  care, — and  the  amount  thereof  susceptible  of  rea- 
sonably certain  measurement.  Both  these  questions  the  jury,  by  their 
verdict,  answered  in  the  affirmative,  and  we  cannot  say  that  the  tes- 
timony did  not  fully  warrant  the  answers.  Of  course,  absolute  cer- 
tainty is  not  attainable,  as  in  casting  up  the  figures  of  an  account; 
but  nevertheless  there  are  certain  laws  of  feeding  and  growth,  well 
understood  among  cattle  men,  and  whose  results  work  out  with  suffi- 
cient certainty  for  business  calculations  and  judicial  investigations. 
The  raising  of  cattle  for  market  has  been  an  extensive  and  ofttimes 
profitable  business  in  this  state;  and  it  would  be  strange  if  one  coald 
wrongfully  take  from  the  owner  a  herd  of  cattle,  remove  them  to  a 
poorer  range,  feed  them  on  inferior  food,  and  so  treat  them  that  dar- 
ing the  growing  season  they  do  not  grow  at  all,  and  then  at  its  end 
return  them,  saying,  as  did  the  unfaithfnl  servant  in  the  parable  who 
returned  the  single  talent  without  increase,  "Lo!  there  thou  hast  that 
is  thine,  **  and  still  be  under  no  liability  to  respond  in  damages  to  such 
owner.  We  do  not  think  the  law  so  deficient.  It  seems  clear  that 
the  owner  is  damaged,  thai  the  damages  may  be  determined  to  a  rea- 
sonable certainty,  and  that  the  wrong-doer  is  bound  to  make  good  the 
damages. 

In  Sewall's  Falls  Bridge  v.  Fisk,  23  N.  H.  171,  it  appeared  that 
the  plaintiff's  toll-bridge  was  carried  away  through  the  fanlt  of  defend- 
ants, and  the  loss  of  tolls  during  the  time  reasonably  necessary  to 
rebuild  was  adjudged  one  element  in  the  damages  recoverable. 

In  Lacour  v.  Mayor,  etc.,  3  Duer,  406,  the  plaintiff's  manufae- 
*381     tory  was  in^jured,  and  compelled  to  stop  running,  through  the 

fault  of  the  defendant,  and  the  profits  which  would  have  been 
realized  during  the  period  of  necessary  suspension  were  recovered. 
See,  also,  James  v.  Adams,  8  W.  Ya.  568 ;  Hanover  B.  Co.  v.  Goyle,  55 
Pa.  St.  396;  Pennsylvania  B.  Co.  v.  Butler,  57  Pa.  St.  885;  Pennsyl- 
vania  B.  Co.  v.  Dale,  76  Pa.  St.  47;  Albert  v.  Blocker  St.  B.  Co.,  2 
Daly,  389;  Moore  v.  Schultz,  31  Md.  418;  Lawson  v.  Price,  45  Md. 
123;  Sturgis  v.  Frost,  56  Ga.  188;  Morey  v.  King,  49  Vt.  304. 
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As  this  item  of  damages  was  reooverable,  it  was  a  matter  of  proof, 
and  we  think  the  testimony  offered  to  prove  it  legitimate  and  com- 
petent. One  or  two  questions  may  be  open  to  criticism;  bat  we  see  no 
error  therein  sufficient  to  justify  a  reversal. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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January  Term,  1879. 

Taxation :  Beftmding  Taxes :  Action.  In  order  that  a  petition  shall  state 
sufBcient  facts  to  constitute  a  cause  of  action  under  section  120,  c.  107» 
p.  1058»  Gen.  St.,  against  a  board  of  county  commissioners  ota  county, 
in  favor  of  the  holder  of  a  tax  certificate  granted  upon  a  sale,  where  such 
an  error  or  irregularity  exists  that  the  land  ought  not  to  be  conveyed,  it 
must  allege  a  want  of  funds  in  the  hands  of  the  county  treasurer,  or  some 
valid  reason  for  his  inability  to  refund,  or  else  some  action  on  tlie  part 
of  the  commissioners  in  the  way  of  direction  to  the  county  treasurer,  or 
other  interference,  whereby  the  holder  of  the  tax  oertiflcate  is  delayed  of 
or  denied  his  right  to  have  his  money  repaid. ^ 

Error  from  Saline  district  court. 

Defendant  in  error,  John  Geis,  who  was  plaintiff  below,  on  May 
5,  1877,  commenced  this  action  in  the  district  court  of  Saline 
*S82  county  against  the  plaintiff  in  error,  the  *board  of  commis- 
sioners of  Saline  county,  the  defendant  below,  to  recover  on 
nine  tax-sale  certificates.  The  first  cause  of  action  set  forth  substan- 
tially the  following  facts :  In  1871  the  proper  officers  of  Saline  county 
levied  taxes  on  the  8.  W.  J  of  section  1,  township  14,  range  1  W- 
On  May  7, 1872,  said  land  was  sold  to  the  county  for  said  taxes,  and 
on  that  day  the  plaintiff,  John  Geis,  for  the  purpose  of  purchasing 
the  tax  title,  paid  into  the  treasury  of  said  county  $10.78^  said  sum 
being  equal  to  the  cost  of  redemption  of  the  land.  The  county  treas- 
urer then  issued  to  the  plaintiff  a  certificate,  and  the  county  clerk  duly 
assigned  the  same  to  the  plaintiff.  On  November  7, 1872,  the  plain- 
tiff paid  into  the  county  treasury  $10.46,  being  the  taxes  levied  on 
the  land  for  1872,  and  the  county  treasurer  indorsed  the  amount  so 
paid  on  the  certificate,  together  with  the  date  of  the  payment.  At 
the  time  of  the  levy  of  the  taxes  for  1871  and  1872,  the  land  was  the 
property  of  the  United  States,  and  exempt  from  taxation  by  the  state. 
At  the  time  of  the  said  payments  to  the  county  treasurer,  the  plaintiff 
was  not  aware  of  such  exemption,  but  supposed,  as  was  claimed  by 
the  officers  of  the  county,  that  the  taxes  were  legal  and  valid.     As 

^  See  Lyon  Co.  y.  Qoddard,  post,  *8S9;  Lincoln  Co.  v.  Faulkner,  27  Kan.  164; 
Richards  v.  Wyandotte  Co.,  28  Kan.  882,  886. 
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soon  as  he  was  aware  of  the  illegality  of  said  taxes,  to-wit,  on  or  about 

the day  of ,  187 — ,  he  offered  to  retarn  said  certificate 

to  the  county  treasurer  of  said  county,  and  demanded  of  the  treasarer 
that  he  refund  the  several  amounts  paid  into  the  county  treasury  by 
him,  with  interest  at  the  rate  of  ten  per  cent,  per  annum  on  each  of 
the  sums  paid;  and  neither  the  county  treasurer  nor  the  county  bad 
paid  said  sums,  or  any  part  thereof.  There  were  eight  other  similar 
causes  of  action  set  forth  in  the  petition. 

The  defendant  filed  a  motion  to  make  the  petition  definite  and 
certain  (1)  by  stating  the  time  when  the  plaintiff  offered  to  return  the 
tax  certificate  to  the  defendant,  or  to  the  county  treasurer  of 
*383  Saline  county;  (2)  by  definitely  stating  *what  the  alleged  dis- 
covery of  error  and  irregularity  of  assessment  or  other  error 
consisted  of,  the  nature  and  facts  thereof,  and  the  time  when  the  same 
were  discovered  by  plaintiff  and  the  treasurer  of  Saline  county.  This 
motion  was  overruled  by  the  court;  and  thereupon  the  defendant  filed 
a  demurrer  to  the  petition,  alleging  that  no  cause  of  action  was  set 
forth  in  the  petition,  and  that  there  was  a  defect  of  parties  defendant, 
in  that  the  treasurer  of  Saline  county  was  the  proper  party  defendant. 
The  court  also  overruled  this  demurrer;  and  thereupon  the  defendant 
filed  an  answer,  containing  thirteen  causes  of  defense :  (1)  A  general 
denial;  (2)  a  conveyance  of  the  real  estate  by  the  United  States;  (3) 
knowledge  of  John  Geis  of  the  kind  of  title  to  the  real  estate  so  sold 
for  taxes  at  the  time  the  same  was  assigned  to  him;  (4)  notice  to  Geis 
of  the  grant  to  the  Kansas  Pacific  Railway  Company;  (5)  makes  the  first 
four  a  part  thereof,  alleges  ownership  of  the  real  estate,  and  voluntary 
payment  of  the  taxes,  etc.;  (6)  voluntary  payment  with  the  money  of 
parties  claiming  to  be  owners  of  the  real  estate;  (7)  alleged  payment 
to  the  United  States  of  the  cost  of  surveying,  selecting,  and  conveying 
the  lands  named  in  the  petition,  and  the  acknowledgment  of  the 
United  States  by  written  instruments  of  same,  and  made  the  first 
six  a  part  thereof ;  (8)  want  of  consideration,  etc. ;  (9)  legality  of 
taxes,  and  voluntary  payments;  (10)  made  the  nine  previous  parts 
thereof,  alleged  completion  of  the  Kansas  Pacific  Railway  according 
to  grant,  and  conveyance  of  the  lands  to  plaintiff;  (11)  alleged  sufii- 
cient  funds  in  the  bands  of  county  treasurer  to  pay  all  such  legal 
claims,  etc.,  and  defect  of  parties  defendant,  the  county  treasurer 
being  the  only  proper  party  defendant;  (12)  three  years'  limitation; 
(13)  five  years'  limitation.  Plaintiff  moved  to  strike  out  the  second, 
third,  fourth,  fifth,  sixth,  seventh,  ninth,  tenth,  and  eleventh  causes  of 
defense,  alleging  them  to  be  redundant,  irrelevant  and  mere  statements 
of  evidence ;  and  his  motion  being  overruled,  he  demurred  to  the  same, 
alleging  that  they  did  not  contain  sufficient  facts.  The  demurrer  was 
sustained  as  to  the  third,  fourth,  and  eleventh  defenses,  and  ex- 
^384  cepted  to.  The  defendant  filed  a  reply,  a  gen^eral  denial,  and 
the  cause  was  tried  by  the  court  and  jury,  on  May  1, 1878. 
Under  the  instructions  of  the  court,  a  verdict  was  rendered  by  the  jury 
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for  the  amount  of  each  tax  certificate,  with  the  subsequent  taxes  in- 
dorsed thereon  as  paid,  with  interest  at  10  per  cent,  per  annum  on 
these  amounts  from  the  dates  of  payment,  and  the  fees  paid  for  the 
certificates.  Judgment  was  afterwards  rendered  on  the  verdict  for 
$381.28,  and  $26.65  costs.  The  defendant  brings  the  case  here  on 
error. 

iJohn  Foster,  for  plaintifiF  in  error. 

The  court  erred  in  overruling  the  demurrer  of  plaintiff  in  error.  No  one  of 
the  causes  of  action  set  forth  in  the  petition  states  sufficient  facts.  The  last 
clause  in  section  91,  c.  107,  Gen.  St.  1868,  and  also  section  117.  c.  34,  Laws 
1876,  clearly  indicate  that  the  legislature  intended  section  120,- c.  107,  Gen. 
St.,  and  also  section  145,  c.  34,  Laws  1876,  to  include  only  purchasers  at  the 
original  tax  sales  by  the  treasurer.  Sapp  v.  Brown  Co.,  20  Kan.  243.  The 
indorsement  is  as  essential  to  authorize  the  treasurer  to  refund  as  the  pres- 
entation of  the  certificates,  and  must  be  pleaded.  Also,  the  error  or  irreg- 
ularity, its  discovery,  and  the  date  thereof,  must  be  stated.  The  failure  to 
allege  the  presentation  of  these  certificates  to  the  county  treasurer,  with  the 
county  clerk's  refusal  to  convey  indorsed  thereon,  is  a  fiital  defect  in  said 
petition.-  The  language  of  said  section  145  is  peculiarly  clear  and  positive: 
^  And  the  county  treasurer  shall,  on  the  return  of  the  tax  certificates,  with  the 
refusal  of  the  county  derk  indorsed  thereon,  refund,"  etc  Saline  Co.  v.  Young. 
18  Kan.  445.  If  the  claim  in  such  a  case  be  already  allowed,  it  seems  that 
the  action  does  not  lie  against  the  county,  but  against  the  county  treasurer,  to 
compel  him  to  refund.  If  it  be  suggested  that  there  were  no  funds  in  the 
hands  of  the  county  treasurer  to  pay  this  kind  of  a  claim,  then  an  allega- 
tion of  this  fact  was  necessary  to  make  a  good  cause  of  action,  and 
*385  ^without  it  the  petition  is  defective,  and  the  demurrer  should  have 
been  sustained.  If  the  tax  has  been  levied  and  collected,  and  is  in  the 
hands  of  the  county  treasurer  to  pay  these  claims  already  allowed,  the  county 
officers,  excepting  the  treasurer,  have  done  everything  in  their  power  towards 
paying.  How  can  it  be  claimed  that  this  action  is  properly  against  the  county  ? 
In  this  case,  for  instance,  Geis  has  his  judgment.  What  will  he  do  next? 
Can  the  county  com  missionere  be  compelled  to  levy  a  tax  to  pay  this  judgment 
when  a  tax  has  already  been  levied,  collected,  and  is  now  in  the  hands  of  the 
county  treasurer  for  the  same  purpose?  I  claim  not.  The  demurrer  by  the 
plaintiff  in  error  to  the  evidence  should  have  been  sustained.  There  was  no 
evidence  to  support  a  verdict  for  defendant  in  error.  No  legal  demand  was 
ever  made  for  the  money.  The  court  erred  in  directing  a  verdict  for  the  de- 
fendant in  error.  When  there  is  evidence  tending  in  any  degree  to  establish  the 
cause  of  action  or  defense,  it  is  error  for  the  court  to  take 'the  case  from  the 
jury,  or  pronounce  an  opinion  upon  the  suflaciency  or  weight  of  the  evidence 
Muldowney  v.  Illinois  Cent.  R.  Co.,  32  Iowa,  178;  Way  v.  Illinois  Cent.  R 
Co.,  35  Iowa,  587;  Kansas  Pac.  B.  Co.  v.  Couse,  17  Kan.  572;  Jansen  v.  City 
of  Atchison,  16  Kan.  883;  Denny  v.  Williams,  5  Allen,  5;  Wilson  v.  Clarke, 
27  Miss.  270;  Swan  v.  Liverpool,  etc.,  Ins.  Co.,  52  Miss.  704. 

r.  F.  Oarver,  for  defendant  in  error. 

We  do  not  think  it  absolutely  essential  that  a  party  seeking  to  recover  in 
such  a  case  as  this  should  rely  wholly  upon  the  sections  of  the  tax  law  which 
provide  for  repayment  of  the  money.  When  the  money  was  paid  into  the 
county  treasury  under  a  misapprehension  of  the  facts, — under  tlie  belief  that 
the  lands  sold  were  legally  taxable, — why  should  not  a  recovery  be  had  upon 
the  same  principle  that  one  can  recover  taxes  paid  involuntarily?  Under  what 
rule  can  the  county  retain  money  which,  under  similar  circumstances,  it  would 
be  inequitable  and  unjust  for  an  individual  to  retain?  Trumbull  v.  Camp- 
v.22k— 18 
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bell,  3  Gilman,  502;  Norton  v.  Bock  Co.,  13  Wis.  611;  Barden  v.  Colum- 
bia Co.,  33  Wis.  445.  It  is  claimed  that  it  is  only  money  paid  by  a  pur- 
chaser at  the  original  offer  and  sale  by  the  county  treasurer  at  the  pub- 
*386  *lic  statutory  sale  which  can  be  recovered.  The  decision  in  Sapp  y. 
Brown  Co.,  20  Kan.  243,  is,  we  think,  entirely  misapprehended,  when 
counsel  cite  it  in  support  of  such  a  proposition.  That  case  has  not  the  least 
application  here.  Section  120  provides,  *'if ,  after  any  certificate  shall  have 
i)een  granted  upon  such  sale,  the  county  clerk  shall  discover,"  etc  Where 
lands  are  bid  off  by  the  county  treasurer,  of  course  certificates  are  not  "given 
to  purchasers  at  tax  sales.''  The  section  91  referred  to  expressly  prohibits  the 
issuance  of  such  certificates;  but  it  as  expressly  provides  for  the  future  issu- 
ing of  a  certificate,  and  its  assignment  by  the  county  clerk.  Nor  can  it  be 
seriously  contended  that  such  certificate  is  not  granted  upon  a  tax  sale.  Not 
at,  but  upon,  such  sale,  is  the  language  of  the  statute, — ^purposely  so  expressed 
as  to  include  all  certificates  issued  in  consequence  of  the  sale,  whether  to  an 
original  purchaser  at  the  sale,  or  subsequently  to  one  taking  an  assignment 
from  the  county.  There  is  a  slight  difference  between  section  120,  c.  107, 
Gen.  St.  1868,  and  section  145,  c.  34,  Laws  1876,  in  that  the  latter  section 
authorizes  the  county  treasurer  to  refund  the  amount,  on  the  return  of  the 
tax  certificate  "with  the  refusal  of  the  county  clerk  indorsed  thereon,"  while 
the  former  makes  no  mention  of  such  indorsement.  This,  however,  is  not 
material  in  this  case.  The  amended  section  did  not  take  effect  until  May, 
1876,  and  in  1875  is  the  time  when  the  county  clerk  and  treasurer  discovered 
that  the  lands  should  n6t  be  conveyed,  and  when  the  treasurer  was  requested 
to  refund  the  money.  The  indorsement  of  the  county  clerk's  refusal  is  for 
the  information  of  the  treasurer,  and  is  not  such  a  requirement  as  cannot  be 
omitted.  In  this  case,  the  treasurer  had  full  knowledge  of  all  the  facts  con- 
nected with  the  clerk's  actions  and  his  refusal  to  convey,  so  that,  even  if  the 
act  of  1876  is  applicable  here,  a  failure  to  allege  or  prove  such  indorsement 
can  work  no  injustice;  and  especially  is  its  observance  unimportant,  when  it 
appears  that  the  refusal  to  refund  was  not  based  upon  such  omission,  and  the 
treasurer's  action  not  in  the  least  influenced  thereby. 

*387  *HoRTON,  G.  J.  This  action  was  commenced,  prosecuted,  and 
disposed  of  in  the  trial  court  upon  the  right  of  the  purchaser 
of  the  tax  certificate,  the  defendant  in  error,  to  recover  from  the 
county  of  Saline  the  money  paid  by  virtue  of  the  provisions  of  sec- 
tion 120,  c.  107,  p.  1058,  Gen,  St.  This  is  clearly  shown  by  the  al- 
lowance of  interest  at  the  rate  of  ten  per  cent,  per  annum,  and  the 
statement  of  counsel  for  defendant  in  error  that  his  client  bad  fully 
brought  himself  within  the  provisions  of  said  section.  In  this  view 
of  the  case,  the  court  committed  error  in  overruling  the  demurrer  to 
the  petition.  The  law  provides  that,  when  the  land  named  in  a  cer- 
tificate of  sale  ought  not  to  be  conveyed  for  any  error  or  irregularity, 
the  county  treasurer  shall,  on  the  return  of  the  tax  certificate,  refund 
out  of  the  county  treasury  the  amount  paid  therefor  on  such  sale,  and 
all  subsequent  taxes  and  charges  paid  by  the  purchaser  or  his  assigns. 
In  this  action  the  county  treasurer  is  not  a  party;  and  there  is  no 
allegation  in  the  petition  showing  any  wrongful  action  or  conduct  of 
the  commissioners  in  the  matter.  It  is  not  alleged  that  the  county 
treasurer  was  unable  to  refund  the  money  paid  because  of  a  want  of 
funds  in  his  hands,  or  that  he  had  paid  this  money  out  on  the  orders 
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of  the  county  eommissioners,  or  that  the  eommissioners  had  in  any 
way,  by  order  or  otherwise,  interfered  to  prevent  him  from  refunding 
the  several  amounts  paid.  Primarily,  it  is  the  duty  of  the  treasurer 
to  return  the  moneys  to  the  holders  of  the  tax  certificates,  where  the 
errors  or  irregularities  are  discovered  before  the  conveyance  of  the 
land;  and  if  such  treasurer  has  funds  in  his  hands  for  this  purpose, 
this  duty  may  be  enforced,  and  an  action  for  damages  can  be  main- 
tained against  him  for  bis  refusal  to  comply  with  the  law.  In  order, 
therefore,  that  a  petition  shall  state  facts  sufficient  to  constitute  a 
cause  of  action  against  a  board  of  commissioners  of  a  county  for  the 
recovery  of  such  moneys  and  interest,  in  behalf  of  the  owners 
*888  of  tax  certificates,  under  this  section,  it  must  allege,  ^either  a 
want  of  funds  in  the  hands  of  the  treasurer,  or  some  valid  rea- 
son for  bis  inability  to  respond  to  the  demand  on  him,  or  some  ac- 
tion on  the  part  of  the  commissioners,  by  way  of  order  or  other  in- 
terference,  whereby  the  holder  of  the  tax  certificate  is  delayed  of  or 
denied  his  right  to  have  his  money  returned.  For  these  reasons,  the 
petition  in  this  case  is  fatally  defective. 

Other  errors  are  manifest  in  the  record,  particularly  the  refusal  of 
the  court  to  compel  the  plaintiff  to  state  the  time  when  he  offered  to 
return  his  tax  certificates  to  the  county  treasurer,  and  in  striking 
from  the  answer  the  allegation  that  the  county  treasurer  had  suf&cient 
funds  to  pay  the  claims;  but  it  is  unnecessary  to  comment  on  these 
matters  now,  as  the  disposition  which  the  district  court  will  be  di- 
rected to  make  of  the  demurrer  to  the  petition  will  either  finally  dis- 
pose of  the  case  in  that  court,  or  necessitate  the  filing  of  an  amended 
petition,  containing  other  and  different  allegations.  "Sufficient  unto 
the  day  is  the  evil  thereof." 

The  pleadings  filed  subsequently  to  the  demurrer,  after  the  elim- 
inations made  by  the  court,  supply  none  of  the  omissions  in  the  pe- 
tition. These  pleadings,  however,  may  be  withdrawn,  and  the  de- 
murrer filed  to  the  petition  sustained.  Leave  can  then  be  granted 
for  such  amendments  to  the  petition  as  the  defendant  in  error  shall 
deem  necessary  and  proper  within  the  doctrine  herein  announced. 

The  judgment  of  the  district  court-will  be  reversed,  with  the  direc 
tion  to  sustain  the  demurrer  of  the  defendant  below  to  the  petition 
of  the  plaintiff  in  that  court. 

(All  the  justices  concurring.) 
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^389       *BoABD  OF  Com'rs  of  Lyon  Co.  v.  E.  L.  Goodasd. 

January  Term,  1879. 

1.  Taxation:   Sale  OertificateB:   Defective  DeacriptionB:  Tax  Deed. 

Where  lands  are  levied  on,  placed  on  the  tax  roll,  advertised  for  sale,  sold, 
and  entered  in  the  book  of  tax  sales,  and  described  in  the  tax  certificates 
only  as  "137  A.  of  S.  E.  J,  sec.  27,  town.  20,  range  12,"  "2J  A.  of  W.  } 
of  W.  i  of  S.  W.  of  S.  E.  4,  sec.  8,  town.  19,  range  12^"  and  "5  A.  N. 
W.^*  sec.  2,  town.  19,  range  11,''  and  there  is  nothing  outside  of  such  de- 
scriptions to  Identify  the  land,  the  descriptions  are  so  uncertain  in  each 
case  that  the  assessment  and  all  the  subsequent  tax  proceedings  are  void. 
The  irregularities  are  so  great  that  the  county  clerk  ought  not  to  convey 
any  portion  of  the  same  by  tax  deeds. 

2.  :  Tax  Titles:  Caveat  Emptor:  BefUnding  Monesrs.    A  county 

does  not  guaranty  tax  titles,  except  as  the  statute'  may  provide  for  it. 
Neither  the  board  of  commissioners  of  a  county,  nor  the  county  treas- 
urer, can  refund  any  moneys  upon  the  failure  of  tax  titles,  except  as 
some  statute  requires  it.^ 

Error  from  Lyon  district  court. 

This  action  was  commenced  by  the  defendant  in  error,  plaintiff 
below,  against  the  plaintiff  in  error,  defendant  below,  to  recover  an 
amount  of  money  alleged  to  be  due  the  defendant  in  error  as  assignee 
of  certain  tax  certificates.  The  facts  alleged  in  the  first  cause  of  ac- 
tion are  substantially  as  follows:  '  That  on  May  6,  1873,  the  eoanty 
treasurer  of  Lyon  county  received  from  one  Wm.  H.  Goddard  the 
sum  of  $22.71,  being  the  amonnt  of  tax  delinquent  and  charges  thereon, 
for  the  year  1872,  on  a  piece  of  land  then  sold  to  said  Goddard  at  a 
tax  sale;  that  the  treasurer  thereapon  issued  and  gave  to  Goddard  a 
tax-sale  certificate  of  that  date,  in  which  certificate  the  description 
of  the  land  purported  to  have  been  sold  was  only  as  follows:  **137 
A.  of  8.  E.  ^,  sec.  27,  town.  20,  range  12;"  that  said  land  bad 
been  levied  upon,  placed  on  the  tax-roll,  advertised  for  sale, 
*300  *sold,  and  entered  in  the  book  of  tax  sales  in  said  county,  by 
the  same  insufficient,  imperfect,  and  void  description,  and  the 
treasurer  afterwards  received  subsequent  taxes  thereon  from  the  holder 
and  owner  of  the  certificate,  for  1873,  1875,  and  1876;  that  on  July 
21,  1873,  said  William  H.  Goddard  transferred  the  certificate,  and 
all  his  interest  therein,  to  the  plaintiff,  E.  L.  Goddard,  by  his  written 
assignment  indorsed  thereon,  who  has  ever  since  been  the  holder  and 
owner  of  the  same;  that  on  January  10,  1878,  the  plaintiff  presented 
Baid  certificate  to  the  county  clerk  of  said  county,  and  requested  the 
clerk  to  indorse  thereon  his  refusal  to  convey  the  land,  which  indorse- 

>8ee  Saline  Co.  v.  Geis,  anis,  «881;  Jeffries  v.  Clark,  28  Kan.  *455;  School-dis 
trict  y.  Allen  Co.,  post,  *568;  Sullivan  v.  Davis,  29  Kan.  82;  Corbin  v.  Inslee,  24 
Kan.  *1G8. 
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ment  the  clerk  refused  to  make;  that  plaintiff  thto  presented  the 
certificate  to  the  treasurer  of  said  county,  and  demanded  that  said 
treasurer  should  refund  the  amounts  so  received  by  him  for  said  cer- 
tificate and  the  subsequent  taxes  and  charges  thereon,  with  interest 
at  ten  per  cent,  per  annum,  which  he  refused,  and  no  part  of  the 
same  has  been  paid;  that  plaintiff  has  duly  presented  his  claim  to 
said  board  of  commissioners  of  Lyon  county,  for  allowance  against 
the  county,  and  the  same  has  been  refused.  There  were  sixteen  other 
similar  cause?  of  action  set  forth  in  the  petition.  In  the  second  al- 
leged cause  of  action,  the  land  sold  was  described  as  '*2^  A.  of  W.  ^ 
of  W.  ^ of  8.  W.  of  S.  E.  i,  sec.  8,  town  19,  range  12 ;"  and,  in  the  third 
alleged  cause  of  action,  the  land  sold  was  described  as  '*5  A.  N.  W.  ^^ 
sec.  2,  town.  19,  range  11."  The  descriptions  set  forth  are  a  sample 
of  the  descriptions  in  all  the  seventeen  cases,  and  in  all  of  said  de- 
scriptions there  is  nothing  outside  thereof  to  identify  the  lands.  The 
defendant  filed  its  demurrer  to  the  petition  of  the  defendant  in  error, 
which  was  overruled  by  the  court.  It  then  filed  its  answer  to  the  pe- 
tition to  the  effect  that  none  of  the  several  tax  sales  named  therein 
were  ever  adjudged  void  by  the  defendant,  the  county  clerk,  or  any 
court  or  other  competent  tribunal;  that  the  county  clerk  has  never 
discovered  any  error  or  irregularity  in  the  description  of  the  several 
tracts  of  lands  in  the  petition,  or  that  either  of  them  ought  not  to  be 
eonveyed;  and  that  he  has  never  refused  to  convey  the  same,  or 

either  of  them.  The  plaintiff  demurred  to  said  answer,  which 
^391     was  ^sustained  by  the  court.     The  defendant  not  desiring  to 

answer  further,  the  court  rendered  judgment  in  favor  of  such 
plaintiff  for  the  full  amount  claimed  by  him.  The  defendant  brings 
the  case  here  on  error. 

Sterry  dt  Sedgwick^  for  plaintiff  in  error. 

The  plaintiff  in  error  claims  that  the  petition  of  the  defendant  in  error  does 
not  state  facts  sufficient  to  constitute  any  cause  of  action  against  it,  for  th^i 
following  reasons: 

The  defendant  in  error,  at  the  time  of  his  purchase,  had  just  as  full  knowl- 
edge that  the  tax-sale  certificates  sued  upon  were  void  upon  their  face  as  he 
had  at  the  time  of  commencing  this  suit.  Therefore  there  are  no  equities  ex- 
isting in  his  favor  which  call  upon  the  court  to  protect  him,  and  1x)  adjudge 
that  the  money  which  be  paid  for  nothing  be  refunded  to  him. 

As  the  defendant  in  error  stands  in  the  sho^s  of  his  Hssignor,  we  shall  con- 
sider this  case  the  same  as  though  he  was  the  party  who  purchased  at  such 
tax  sale,  and  to  whom  the  certificates  were  onginally  issued.  Taking  this 
view  of  the  case,  two  propositions  of  law  seem  to  be  applicable:  First,  If  the 
land  sold  was  correctly  described  and  coiTCctlysold,  then  the  purchaser's  only 
remedy  in  such  a  case  would  be  to  have  new  certificates  of  sale,  correctly  de- 
scribing the  land  sold,  issued  to  him  by  the  county  treasurer,  in  lieu  of  the 
void  and  defective  ones  disclosed  by  his  petition.  Second,  If  he  purchased 
the  lands  under  the  same  descriptions  as  are  contained  in  his  certificates  of 
purchase,  then  he  bought  with  his  eyes  open,  and  cannot  now  be  heard  to  say 
that  he  supposed  he  was  getting  anything  else  than  just  that  which  he  did  |fet. 
In  such  a  case,  he  voluntarily  paid  his  money  for  nothing,  and  cannot  pow 
call  upon  a  court  to  help  him  get  it  back.    It  seems  to  us  that  he  stan^  in 
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the  same  pciisition  as  a  man  who  voluntArily  pays  to  a  treasurer  taxes 
^^392  which  are  not  due  from  him,  and  as  to  which  his  payment  is  volun^tary. 
In  such  a  case,  it  is  well  settled  by  the  court  that  a  party  cannot  re- 
cover. Phillips  V.  Board  Com'rs  Jeflferson  Ck).,  6  Kan.  *412;  CJom'rs  Wa- 
baunsee Co.  V.  Walker,  8  Kan.  *431;  Kansas  Pac.  B.  y.  Com'rs  Wyandotte 
Co.,  16  Kan.  587. 

It  seems  to  us  tba|;  this  court  has  well  settled  the  proposition  that  where  a 
party  attempts  to  purchase  land  at  a  tax  sale,  with  full  knowledge  that  in 
tact  he  is  not  buying  the  land,  that  he  cannot  recover  the  money  so  paid  for 
its  purchase.  Sapp  v.  Brown  Co.,  20  Kan.  244.  Cooley,  in  his  work  on  Tax- 
ation, lays  down  the  general  rule  that  a  purchaser  at  a  tax  sale  is  never  a  bona 
fide  purchaser.  Cooley,  Tax'n,  pp.  328,  329.  In  the  note  to  bis  text  he  lays 
down  the  proposition  "that  a  tax  purchaser  comes  strictly  within  the  role  of 
caveat  emptor,  and  that,  if  his  title  fail  for  any  reason,  he  has  (outside  of  any 
statutory  enactment)  no  remedy  against  the  collector  or  the  municipality  for 
whose  benefit  the  land  was  sold."  To  this  general  rule  there  are  two  excep- 
tions created  by  our  statutes.  That  the  case  of  the  defendant  in  error  falls 
within  neither  of  these  statutory  exceptions  is  shown  both  by  the  petition  of 
the  plaintiff  in  the  court  below  and  the  answer  of  plaintiff  in  error  thereto. 
This  answer  was  admitted  to  be  true  by  the  demurrer  which  the  court  sus- 
tained thereto.  Again,  the  exceptions  to  the  general  rule  created  by  the  stat- 
ute are  held  to  apply  only  to  cases  coming  strictly  within  the  provisions  of 
the  same.    Rice  v.  Auditor  Qeneral,  30  Mich.  12. 

In  any  view  of  the  case,  it  hardly  seems  that  Lyon  county  can  be  liable  to 
the  defendant  in  error.  There  is  nothing  in  his  petition  to  show  that  said 
county  ever  received  one  dollar  of  the  money  that  was  paid  upon  said  certifi- 
cates. If  he  had  presented  his  claim  for  allowance  to  plaintiff  in  error,  it 
would  have  had  no  power  or  authority  to  have  audited  the  same.  Saline  Go. 
V.  Young,  18  Kan.  440. 

E,  S.  Waterbury,  for  defendant  in  error. 

Section  120  of  chapter  107,  Gen.  St.,  slightly  amended  by  section  145,  c,  34, 
Laws  1876,  was  in  force  at  the  time  of  the  sale  in  question.  Section 
*393  121,  c.  107,  Gen.  St.,  provides  *in  what  cases  the  money  paid  for  any 
land  sold  for  taxes  is  to  be  refunded,  "after  the  conveyance,"  if  it 
shall  be  discovered  or  adjudged  that  "the  sale  was  invalid,"  which  latter 
words  are  evidently  synonymous  with  the  corresponding  language  in  section 
120.  Construing  section  120  and  section  121  together,  we  see  that  when  there 
is  any  irregularity  or  error  in  the  proceedings  invalidating  the  sale,  the  money 
paid  on  such  sale  is  to  be  refunded.  In  the  language  of  section  120,  "lands 
ought  not  to  be  sold"  in  any  case  in  which,  if  a  deed  were  made,  the  county 
would  be  compelled  to  refund  the  money  paid,  with  additional  costs  and  in- 
terest, under  section  121.'  Observe  that  the  first  part  of  section  120/orbid» 
a  sale  where  there  is  error  in  the  assessment.  Under  section  32,  c  107,  "each 
assessor  shall  make  out  *  ♦  *  a  correctand  pertinent  description  of  eacli 
parcel  of  real  property  in  his  county,  and  he  may  require  the  owner  or  occu- 
pant of  such  property  to  furnish  such  description ;  *  *  *  or  the  assessor 
may  employ  a  surveyor  to  ascertain  the  boundaries  and  quantity  of  such  prop- 
erty, and  the  expense  of  such  survey  *  *  •  shall  be  added  to  the  tax  upon 
such  property."  Under  section  37,  the  assessor,  when  making  his  return  of 
the  valuation  of  real  estate,  makes  oath  that  the  return  contains  a  correct  de- 
scription of  each  parcel  of  real  property  within  his  county,  as  f^  as  he  has 
been  able  to  ascertain  the  same,  and  that  the  value  attached  to  each  parcel  in 
said  return  is,  as  he  verily  believes,  the  true  value  thereof.  Section  39  re- 
quires the  county  clerk  to  correct  any  error  in  the  description  or  quantity  of 
land  contained  in  the  list  of  real  property  in  his  county  on  the  tax-roll  before 
or  after  the  same  has  been  delivered  to  the  county  treasurer.    No  further  cor- 
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rections  are  authorized  by  the  statute,  and  from  the  nature  of  the  case  it  is 
too  late  to  make  them  after  the  publication  of  the  delinquent  tax-list. 

The  authority  for  the  sale  of  one's  land,  without  any  correct  and  pertinent 
description  thereof  either  upon  the  assessment  roll,  the  tax  roll,  in  the  delin- 
quent advertisement,  the  certificate  of  sale,  or  in  the  sale  record,  must  be 
sought  for  outside  of  any  statute  yet  enacted.  The  conditions  pre- 
*3d4  cedent  *which  confer  upon  the  county  officers  the  power  to  make  the 
sale,  have  been  in  the  present  case  ignored,  and  thereby  the  sale  is 
invalid,  and  the  county  must  refund.  That  such  an  assessment  is  void,  and 
that  such  a  sale  is  void,  and  that  a  deed  thereon  would  be  void,  see  Head  v. 
James,  18  Wis.  718,  and  cases  there  cited.  If  the  sale  is  void,  the  county  is 
liable  to  refund;  and  the  fact  that  the  purchaser  might  take  a  tax  deed,  and 
bring  an  action  to  bar  the  owner,  in  which  he  would  recover  either  the  land, 
or  the  money  which  he  had  paid,  with  a  high  rate  of  interest,  does  not  prevent 
him  from  reclaiming  the  money  from  the  county.  Barden  v.  Columbia  Co., 
3d  Wis.  445.  On  a  motion  for  a  rehearing  in  the  above,  the  court  decided 
that,  if  the  sale  be  void,  the  right  of  recovery  exists  at  common  law,  independent 
of  the  statute. 

In  Norton  v.  Rock  Co.,  13  Wis.  611,  the  common-law  liability  of  the  county, 
in  addition  to  that  given  by  statute,  is  declared,  and  placed  on  the  principle 
that  money  paid  for  a  consideration  which  fails  may  be  recovered.  The 
theory  that  a  buyer  at  a  tax  sale  is  like  a  buyer  at  a  sheriff's  sale,  and  buys  at 
his  own  risk  as  to  title,  is  denied  on  the  ground  that  at  the  tax  sale  it  is  not 
the  title  which  fails,  but  the  authority  to  make  any  sale  at  all. 

Curtis  V.  Brown  Co.,  22  Wis.  167,  was  an  action  brought  by  the  assignee 
of  tax-sale  certificates  against  the  county  for  the  money  paid,  upon  the  ground 
that  the  sales  were  void,  by  reason  of  imperfect  descriptions  of  the  land,  and 
decides  that  a  false  or  mistaken  description  avoids  the  sale,  the  certificates, 
and  the  deed.  The  proceedings  are  void  as  to  the  owner,  and,  being  so,  are 
void  as  between  the  county  and  the  purchaser  at  the  tax  sale,  his  assignee,  and 
the  grantee  by  the  tax  de^. 

The  interest,  as  well  as  the  duty,  of  the  county  is  to  refund  this  money,  to 
which  it  has  no  right,  aud  thus  clear  the  way  (for  the  owners  escape  taxation 
while  the  county  treats  these  sales  as  valid)  to  correct  the  descriptions,  and 
assess  against  these  lands  the  back  taxes,  as  provided  in  section  1,  c.  147,  Laws 
1875.  Emporia  v.  Norton,  IB  Kan.  *569,  confirms  the  constitutional 
♦395  right  to  relevy  in  such  cases ;  while,  on  the  other  *hand,  Hobson  v. 
Button,  9  Kan.  *477,  decides  that  an  attempt  to  charge  up  subse- 
quent taxes  to  a  void  sale  is  inoperative,  and  the  land  remains  liable  to  sale 
for  non-payment  of  such  subsequent  taxes. 

The  argument  of  plaintiff,  that  we  cannot  recover  because  the  invalidity  of 
the  sale  appears  on  the  certificates,  proves  too  much.  A  tax  sale  is  the  cul- 
mination of  proceedings  which  are  matters  of  record,  and  the  tax  purchaser 
is  always  deemed  to  have  notice  when  the  record  shows  defects;  and  the  ap- 
plication of  these  rules  to  prevent  recovery  from  the  county  would  exclude 
nine  of  every  ten  cases  which  the  statute  cleariy  includes,  and  would  defeat 
the  precise  object  of  the  statute  in  this  respect;  and  to  distinguish  between 
the  cases  where  the  defects  may  and  where  they  may  not  be  discovered  from 
the  certificates  would  be  a  distinction  not  made  by  the  statutes.  The  county 
clerk,  as  the  pleadings  indicate,  saw  no  defect  in  these  sales  when  the  certifi- 
cates were  presented  to  him,  and  it  may  be  inferred  that  defendant  thought 
the  same  when  he  took  the  certificates;  but,  if  defendant  is  chargeable  with 
the  legal  effect  of  what  may  be  gathered  from  the  certificates,  they  gave  him 
notice  only  of  defects  which  new  certificates  would  cure,  viz.,  insufficiency  of 
description  in  the  certificates.  They  could  not  Inform  him  that  the  assess- 
ments, the  advertisements,  and  all  the  other  proceedings  were  void,  as  in  this 
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case.  Thf  re  is  in  this  case  no  analogy  to  the  cases  of  voluntary  payments  of 
disputed  claims,  in  5,  8,  and  16  Kan.,  cited  for  plaintiff.  In  Sapp  v.  Brown 
Co.,  20  Kan.  244,  the  tax  sales  were  not  invalid,  and  Sapp  had  no  assignments 
of  the  certificates,  if  they  had  been. 

The  language  of  Judge  Cooley  cited  refers  only  to  the  sufficiency  of  tax 

titles  as  against  adverse  claimants  of  the  title,  while  the  case  in  30  Mich.  12, 

was  agHinst  a  state  officer  who  could  act  in  certain  straight  and  particalar 

cases  only,  and  who  had  no  facility  for  investigating  local  records,  and,  unlike 

this  case,  has  reference  to  the  liability  of  a  state. 

*396     Sterry  d  Sedgwick,  for  plaintiff  in  error,  in  reply  to  the  *brief 
for  the  defendant  in  error,  claimed  that  his  counsel  misstated 
the  force  of  section  120,  c.  107,  Gen.  St.,  in  this,  that — 

The  treasurer  only  refunds  upon  the  county  clerk's  discovering  that  the  land 
for  which  a  tax-sale  certificate  has  been  issued  ought  not  to  be  conveyed  bv 
reason  of  some  irregularity  or  error  in  the  proceedings.  As  we  understand 
tlie  statute,  the  treasurer  does  not  refund  until  the  clerk  makes  such  dis- 
covery. Again,  the  tax-sale  certificates  were  not  void  by  reason  of  any  irreg- 
ularity or  error.  They  were  void  simply  because  they  described  no  land 
whatever,  and  hence  conveyed  no  interest  in  any  lands.  Again,  if  the  de- 
fendant in  error  relies  upon  this  statute  as  giving  him  the  right  to  recover, 
his  action  should  have  been  brought  against  the  county  treasurer,  and  not 
against  the  board  of  county  commissioners,  as  the  statute  requires  the  county 
treasurer,  and  not  the  commissioners,  to  pay  back  the  money  paid  for  such 
certificates. 

The  right  of  the  defendant  in  error  to  recover  of  the  plaintiff  in  error  must 
be  based  either  upon  a  contract,  express  or  implied,  or  upon  some  statute,  or 
upon  a  tort.  There  is,  in  any  view  of  the  case,  no  express  contract,  neither  is 
there  any  implied  contract;  for  the  money  paid  by  the  defendant  in  error  and 
his  assignors  was  not  paid  to  the  plaintiff  in  errm*  for  Its  U3e  or  benefit  Nei- 
ther is  there  any  statute  which  authorizes  the  plaintiff  in  error  to  refund 
the  money,  or  which  gives  to  the  defendant  in  error  the  wright  to  recover 
the  same  from  the  plaintiff  in  error.  By  the  provisions  of  the  statute,  all 
claims  which  are  valid  claims  against  the  county  must  first  be  presented  to 
the  board  of  county  commissioners  for  allowance.  This  court  has  decided 
that  the  county  board  could  not  allow  such  a  claim  as  the  one  stated  in  tlie 
petition  of  the  defendant  in  error.  This  being  the  case,  the  logic  of  the  stat- 
utes and  of  this  decision  conclusively  proves  that  defendant  in  error  lias 
no  right  to  recover  from  the  plaintiff  in  error  on  the  cause  of  action 

stated. 
*397      In  any  view  of  the  case,  the  payment  of  subsequent  *taxe8  by  the  de- 
fendant in  error  on  these  void  certificates  was  a  voluntary  payment 
which  cannot  be  recovered. 

The  Wisconsin  cases  cited  are  contrary  in  principle  to  the  general  current 
of  authority  upon  this  question,  if  they  decide,  as  claimed  by  the  defendant  in 
error,  that  a  purchaser  at  a  tax  sale  is  not  bound  by  the  rule  of  caotjai  emptor. 
Again,  as  this  court  has  already  decided  that  a  purchaser  at  a  tax  sale  cannot 
recover  by  virtue  of  any  common-law  right,  those  decisions  are  opposed  to  the 
judgment  of  this  court,  as  already  declared. 

HoRTON,  C.  J.  The  plaintiff  in  error  claims  that  the  petition  of  the 
defendant  in  esror  does  not  state  facts  sufficient  to  constitute  anv  cause 
of  action  against  Lyon  county  or  the  board  of  commissioners;  and 
within  the  case  of  Commissioners  Saline  Go.  v.  Geis,  ante^  *381,  (just 
decided,)  the  claim  is  correctly  made.     Whether  the  case  was  prose- 
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cnted  and  dispoBed  of  under  seetion  14^5^  o.  34;,  Laws  1876,  or  section 
120,  0.  107,  Gen.  St.  1058,  is  immaterial.  The  sections  are  nearly 
similar.  No  allegati6n  is  made  in  the  petition  that  the  county  treas- 
urer was  without  funds  with  which  to  pay  the  defendant  in  error,  and 
really  no  reason  is  given  for  making  the  county  board  a  party,  except 
that  the  treasurer  refused  to  refund  his  money,  and  that  it  has  not  been 
returned  to  him.  This  is  not  sufiSicient.  The  facts  stated  neither 
make  the  county  nor  its  board  of  commissioners  liable.  Under  said 
section  145,  the  allegations  are  not  even  sufficient  to  charge  the 
county  treasurer,  if  he  had  ample  funds  in  his  hands  for  the  specific 
purpose  of  paying  these  claims,  and  had  been  made  a  party  defend- 
ant. Before  he  can  refund,  under  the  law  of  1876,  the  certificate 
must  be  indorsed  with  the  refnsal  of  the  county  clerk  to  convey.  In 
this  case,  the  descriptions  of  the  lands  assessed  and  sold  for  taxes  are 
so  uncertain  and  imperfect  that  all  the  tax  proceedings,  including  the 
certificate,  are  so  erroneous  and  irregular  that  the  lands  ought 
*398  not  to  be  conveyed.  These  irregularities  are  patent  on  *the 
'face  of  all  the  records  and  certificates.  Indeed,  the  defects 
are  so  palpable  that,  when  pointed  out  to  the  county  clerk,  he  bad  no 
legal  right  to  refuse  to  discover  them,  and,  in  the  performance  of  his 
official  duty,  he  ought  to  have  indorsed  the  certificates  with,  his  refusal 
to  convey.  He  had  no  right  to  be  blind  to  such  errors  and  irregu- 
larities. He  might  have  been  compelled  to  make  the  indorsements 
by  mandamus,  or  an  action  for  damages  against  him  could  have  been 
maintained;  but,  in  the  absence  of  the  indorsements  under  said  sec- 
tion 145,  the  treasurer  had  no  right  to  refund  the  money  paid. 

In  this  connection  we  may  say  that  the  answer  of  the  plaintiff  in 
error  presented  no  issuable  fact,  and  the  demurrer  thereto  was  properly 
overruled.  If  errors  or  irregularities  actually  exist,  so  that  the  land 
ought  not  to  be  conveyed,  it  is  the  duty  of  the  county  clerk  to  discover 
them  when  his  attention,  as  in  this  case,  is  specifically  called  thereto; 
and  the  fact  that  he  purposely  refuses  to  discover,  or  refuses  to  admit 
the  discovery  of,  the  errors  and  irregularities,  is  no  obstacle  to  the 
treasurer  refunding  the  money  under  section  120,  Gen.  St.,  and  only 
material  under  the  new  section  145,  Laws  1876,  in  that  the  county 
treasurer  cannot  act  until  the  county  clerk  has  indorsed  his  refusal  to 
convey  on  the  certificates,  and  it  is  not  likely  the  clerk  will  make  such 
indorsement  ao  long  as  he  refuses  to  discover  any  error  or  irregularity. 

Counsel  for  defendent  in  error  seems  to  contend  that,  independent 
of  the  statute,  the  money  paid  on  the  tax  certificates  may  be  recov- 
ered back.  The  decisions  in  New  Tork,  Wisconsin,  and,  perhaps, 
some  other  states,  support  this  doctrine.  We  think  the  better  rule  the 
other  way.  A  purchaser  at  a  tax  sale  is  a  mere  volunteer  in  the  pay- 
ment of  the  tax.  Buying,  as  he  does,  property  from  a  person  who  is 
not  the  owner,  such  party  comes  strictly  and  rigidly  within  the  rule 
of  **eaveat  emptor.**  He  has  the  same  means  of  knowing  whether  the 
proceedings  relating  to  the  assessment  of  the  taxes,  the  tax  sale,  and 
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the  isBuanoe  of  the  certificate  are  valid  or  not  as  the  county 
*399  has,  and  he  is  bound  to  inquire  whether  the  ^officers  have 
authority  to  make  the  sale.  As  all  the  proceedings  are  mat- 
ters of  record,  it  is  not  only  prudent  for  such  a  purchaser  to  examine 
into  the  matter  for  his  own  safety,  but,  if  he  fails  to  inform  himself 
of  the  authority  of  the  officers,  he  does  so  at  his  own  risk,  excepting 
that  he  may  have  his  money  refunded  where  the  statute  expressly 
makes  such  provision,  if  he  pursues  the  remedy  pointed  out.  The 
officers  of  a  county  can  only  act  in  accordance  with  positive  law;  and 
neither  the  board  of  commissioners  nor  the  county  treasurer  can  re- 
fund any  moneys  upon  the  failure  of  tax  titles,  except  as  some  stat- 
ute requires  it.  Cooley,  Tax'n,  c.  24,  p.  572;  Blackw.  Tax  Titles, 
c.  26,  p.  413;  Sapp  v.  Brown  Co.,  20  Ean.  243;  Hamilton  v.  Valiant, 
30  Md.  139 ;  Lynde  v.  Inhabitants  of  Melrose,  10  Allen,  49;  City  of 
Indianapolis  v.  Langsdale,  29  Ind.  486 ;  Bice  v.  Auditor  General,  30 
Mich.  12;  Phillips  v.  Jefferson  Co.,  5  Ean.  *412;  Wabaunsee  Co.  v. 
Walker,  8  Kan.  *431;  Kansas  Pac.  By.  Oo.  v.  Wyandotte  Co.,  16 
Kan.  687.  • 

The  petition  being  fatally  defective,  the  judgment  of  the  district 
court  will  be  reversed. 

(All  the  justices  concurring.) 
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» 

January  Term,  1879. 

At  the  April  term,  1878,  of  the  district  court  of  Saline  county,  Good- 
now,  as  plaintiff,  recovered  a  judgment  against  the  board  of  commis- 
sioners of  Saline  county,  as  defendant.  The  board  brings  the  case 
to  this  court  for  review. 

John  Foster,  for  plaintiff  in  error. 

T.  F.  Oarver,  for  defendant  in  error. 

Pbb  Gubiak.  The  judgment  of  the  court  below  in  this  case 
*400    will  be  reversed,  and  cause  remanded  for  further  pro*ceeding8. 

This  decision  is  made  upon  the  authority  of  the  decisions,  JDst 
announced,  in  the  cases  of  Commissioners  of  Saline  Co.  v.  Oeis,  awte^ 
*881,  and  Commissioners  of  Lyon  Co.  v.  Goddard^  ante^  *889. 
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Jahbs  G.  Auld  v.  E.  Butohbb. 
January  Tens,  1879. 

1.  Pleading:  Waiver:  Limitations.  Where  a  defendant  attempts  by  plea 
to  raise  the  question  as  to  whether  the  plaintiff's  cause  of  action  is  barred 
by  the  statute  of  limitations  or  not,  and  both  p&rties  and  the  court  below 
treat  the  plea  as  sufficient.  Tieldf  that  the  supreme  court  will  also  treat  the 
plea  as  sufficient,  although  it  may  not  be  as  formal  and  elaborately  circum- 
stantial as  it  might  be. 

2«  Limitation:  Demand  and  Beftisal:  Oompntationof  Time.  Where  B. 
owes  A.,  and  gives  to  A.  his  promissory  note  for  the  amount,  and  pledges 
and  delivers  to  A.  a  city  bond  as  security  for  the  payment  of  the  note,  and 
afterwards  the  note  is  paid,  but  the  bond  is  not  returned  to  B.,  Tieldf  in 
the  absence  of  anything  showing  that  A.  has  converted  the  bond  to  his 
own  use,  that  no  cause  of  action  accrues  in  favor  of  B.  and  against  A.  for* 
the  value  of  the  bond  until  B.  has  made  a  demand  for  the  bond,  and  there- 
fore that  the  statute  of  limitations  does  not  begin  to  run  against  B.'s 
cause  of  action  for  the  value  of  the  bond  until  there  has  been  such  demand, 
and  a  refusal  by  A.  to  return  the  bond.^ 

Error  from  Atchison  district  court. 

Action  brought  by  Butcher  against  Aold,  to  recover  the  sum  of 
$3,500,  and  interest  thereon,  the  value  of  certain  bonds  and  coupons 
issued  by  the  city  of  Atchison,  Kansas,  and  belonging  to  Butcher; 
which  bonds  plaintiff  alleged  that  defendant  bad  converted  to  his  own 
nse.  The  facts,  as  stated  in  the  plaintiff's  petition,  are  in  substance 
as  follows :  That  April  10, 1868,  Butcher,  being  the  owner  of  certain 
bonds  issued  by  said  city,  and  being  indebted  to  said  Auld  in  the  sum 
of  $500,  executed  bis  note  for  that  sam  to  Aold,  and,  for  the  purpose 
of  securing  the  payment  of  the  same,  delivered  $1,100  of  At- 
*401  chison  city  bonds  to  Auld,  who  receipted  to  ^Butcher  therefor, 
as  collateral  secprity  for  the  payment  of  said  note ;  that  there- 
after said  note  was  paid  and  delivered  up  to  Butcher;  that  on  August 
1,  1876,  Butcher  demanded  the  said  bonds  from  Auld,  who  refused  to 
deliver  them  up,  and  has  converted  the  same  to  his  own  use.  To  this 
petition  Auld  filed  his  answer,  admitting  the  execution  of  the  receipt, 
and  that  such  bonds  and  coupons  were  left  with  him  as  collaterals 
to  secure  the  payment  of  said  note ;  that  when  the  note  was  paid  off 
they  were  surrendered  to  plaintiff,  but  by  oversight  the  receipt  was 
not4aken  up.  The  collaterals  were  sold  by  plaintiff,  and  the  pro- 
ceeds used  to  pay  said  note.     There  was  also  a  claim  that  Butcher's 

^  Oenerally,  the  statute  of  limitations  does  not  commence  to  run  in  favor  of  an 
agent  and  against  his  principal  until  the  principal  has  icnowledge  of  some  wrong 
committed  by  the  agent  inconsistent  with  the  principars  right.  Perry  v.  Smith, 
81  Ean.  434,  8  Pac.  Kep.  784.  A  dae  bill,  in  the  following  terms,  ''Due  A  B.  five 
hnndred  dollars,  in  brick  work,  at  ten  dollars  per  thousand,  measured  in  the  usual 
way, "  is  payable  at  once,  and  without  demand,  so  that  the  statute  of  limitations 
runs  from  its  execution.    Douglass  v.  Sargent,  82  Kan.  418,  4  Pac.  Rep.  861, 
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oanse  of  action  was  barred  at  the  filing  of  his  petition.  To  this  answer 
a  reply  was  filed,  in  effect  denying  each  allegation  of  new  matter  con- 
Bt^'^fUting  any  defense  to  Butcher's  cause  of  action.  Trial  at  the  No- 
vember term,  1877,  of  the  district  court,  and  verdict  for  Butcher  and 
against  Auld  for  $660.29.  New  trial  denied,  and  judgment  rendered 
in  accordance  with  the  verdict,  and  for  costs.  Auld  brings  the  case 
to  this  court  for  review* 

W»  W.  Guthrie^  for  plaintiff  in  error. 

Everest  d-  Waggener,  for  defendant  in^rror* 

Valentine,  J.  The  main  question  in  this  case,  and  the  only  one 
of  BuflScient  importance  to  require  any  consideration  from  this  coart, 
is  whether  the  plaintiff's  cause  of  action  was  barred  by  the  statute  of 
limitations  or  not  before  this  action  was  commenced.  Preliminarily, 
however,  we  might  say  that  the  defendant  in  error,  who  was  plaintiff 
below,  now  claims  that  this  question  was  not  sufficiently  raised  in  the 
court  below,  and  therefore  that  it  cannot  now  be  considered  in  this 
court ;  but  as  the  defendant  below  attempted,  at  least  by  plea,  to  raise 
the  question  in  the  court  below,  and  as  both  the  parties  and  the  court 
treated  the  plea  as  sufficient,  and  considered  the  question  as  having 

been  properly  raised,  it  is  now  the  duty  of  this  court  to  eon- 
*402     sider  the  case  in  the  same  man^ner,  and  to  consider  the  qaes- 

tion  as  having  been  properly  raised  in  the  court  below,  although 
the  plea  may  not  have  been  as  formal  and  elaborately  circumstantial 
as  it  might  have  been.  We  might  also  say,  preliminarily,  that  the 
plaintiff  in  error,  who  was  defendant  below,  claims  on  his  part  that 
the  plaintiff  below  did  not  prove  his  cause  of  action  in  the  court,  and 
therefore  that  it  was  then  and  is  now  wholly  immaterial  whether  the 
plaintiff's  supposed  cause  of  action  was  in  fact  barred  by  any  stat- 
ute of  limitations  or  not,  or  whether  the  question  of  its  being  so  barred 
was  properly  raised  or  not ;  for,  in  any  event,  as  he  claims,  the  decis- 
ion of  the  court  below  should  have  been  in  his  favor  and  against  the 
plaintiff  below,  and,  in  any  event,  as  the  decision  was  otherwise,  it 
must  now  be  reversed.  The  question  of  the  sufficiency  of  the  plain- 
tiff's evidence  was  raised  in  the  court  below  by  a  demurrer  to  the  ev- 
idence, and  by  a  motion  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence.  There  was  sufficient 
evidence,  however,  introduced  on  the  trial  by  the  plaintiff  to  prove 
his  case,  if  such  evidence  was  true;  and  whether  it  was  true  or  not, 
it  was  properly  submitted  to  the  jury,  and  their  decision  of  the  ques- 
tion, with  the  approval  of  the  court  below,  is  now  final. 

But  was  the  plaintiff's  cause  of  action  barred  by  any  statute  of 
limitations?  The  cause  of  action  was  for  the  wrongful  conversion  of 
an  Atchison  city  bond.  It  seems  that  on  April  10,  I8689  Ephraim 
Butcher,  defendant  in  error,  plaintiff  below,  owned  a  certain  bond  is- 
sued by  the  city  of  Atchison,  for  $1,100;  that  he,  being  indebted  to 
James  G.  Auld,  plaintiff  in  error,  defendant  belowi  in  the  sum  of  $500, 
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executed  his  note  to  Auld  for  that  amount,  and,  to  secure  the  pay- 
ment thereof,  pledged  and  delivered  to  Auld  said  bond,  and  Auld  gave 
him  a  receipt  for  the  same.  This  note  was  paid  prior  to  August,  1869, 
but  according  to  Butcher's  testimony,  (and  we  must  now  take  that 
to  be  true,)  said  bond  was  never  returned  to  Butcher.     Nothing  was 

said  about  the  bond  at  that  time  or  subsequently,  until  about 
*403     the  first  of  August,  1876,  *when  Butcher  formally  made  a  de« 

mand  for  the  bond,  and  Auld  refused  to  return  it.  Auld 
claimed  that  he  had  previously  returned  the  bond.  Soon  afterwards 
Butcher  commenced  this  action  against  Auld,  for  the  value  of  the 
bond,  and  interest.  The  first  and  controlling  question  in  the  case 
is,  when  did  Butcher's  cause  of  action  accrue?  If  it  accrued  when 
said  note  was  paid,  then  it  is  barred  by  the  statute  of  limitations, 
as  claimed  by  the  defendant;  hot,  if  it  did  not  accrue  until  said  de* 
mand  was  made,  then  it  is  not  barred.  We  know  of  only  one  case 
directly  in  point  upon  this  question,  and  that  is  the  case  of  Roberts 
v.  Berdell,  decided  by  the  supreme  court  of  New  York,  Judge  George 
G.  Barnard  delivering  the  opinion  of  the  court,  (61  Barb.  37,)  and 
affirmed  by  the  court  of  appeals  (52  N.  Y.  644.)  Indeed,  that  case 
was  a  stronger  one  for  the  pledgee  of  the  bond  than  this  case  is :  for 
in  that  case  the  pledgee  expressly  promised  at  the  time  the  debt  was 
paid  to  return  the  bond,  while  in  this  case  no  such  promise  was  ever 
made.  And  yet  the  court  in  that  case  held  that  the  action  did  not 
accrue,  nor  the  statute  of  limitations  commence  to  run,  until  the 
time  of  the  demand  and  refusal.  There  are  many  other  cases  that 
by  analogy  would  hold  the  same  way.  But  before  proceeding  further 
with  the  argument,  we  would  state  that,  at  the  time  that  said  trans- 
actions occurred,  the  parties  to  this  action  were  middle-aged  men. 
They  had  been  brought  up  from  childhood  together,  had  always  been 
good  friends,  had  been  partners  in  business,  and  were  then  brothers- 
in-law  and  near  neighbors;  that  about  the  time  that  said  note  was 
given  and  pledge  made.  Butcher  became  a  drunkard,  mentally  weak, 
and  unfit  to  do  business,  and  remained  in  that  condition  up  to  about 
the  time  that  he  commenced  this  action,  a  period  of  about  seven  or 
eight  years,  while  Auld  remained  a  good  business  man,  and  in  the 
possession  of  all  his  faculties.  Also,  in  the  mean  time.  Butcher, 
though  greatly  embarrassed  for  want  of  money  seems  to  have  utterly 
forgotten  this  bond. 

We  think  this  case  must  be  decided  upon  the  theory  that,  al- 
*404     though  Butcher  was  entitled  to  receive  his  bond  as  soon  as  *he 

paid  said  note,  yet^  that  Auld  committed  no  wrong  by  retaining 
the  bond  until  Butcher  informed  him  that  he  wanted  it,  or»  in  other 
words,  made  a  demand  upon  him  for  it;  and  therefore  no  cause  of 
action  accrued  against  Auld  until  said  demand  was  made.  A  mere 
right  to  a  thing,  or  concerning  a  thing,  never  did  constitute  a  cause 
of  action.  It  was  always  necessary  that  there  should  not  only  be  a 
right,  but  that  there  should  also  be  a  wrong ;  or,  in  other  words,  that 
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there  should  be  a  right,  and  an  infringement  of  that  right,  in  order  to 
constitute  a  cause  of  action.  This  is  universally  so.  When  an  agent 
receives  money  for  his  principal,  his  principal  is  at  the  same  time 
entitled  to  receive  it  from  him ;  and  yet,  generally,  no  cause  of  action 
accrues  against  the  agent  until  the  principal  has  made  a  demand  for 
the  money.  Green  v.  Williams,  21  Kan.  *64,  *71,  *72.  And  no  cause 
of  action  ever  accrues  against  an  agent  until  he  has  committed  some 
wrong.  This  same  principle  applies  to  attorneys  at  law,  (Yoas  v. 
Bachop,  6  Kan.  *59,)  and  to  persons  with  whom  money  is  deposited, 
or  bailed,  or  pledged.  Phelps  v.  Bostwick,  22  Barb.  314;  Payne  v. 
Gardiner,  29  N.  Y.  146.  Indeed,  it  applies  to  all  persons,  depositaries, 
bailees,  pledgees,  mortgagees,  and  trustees  who  without  fault  receive 
money  or  property  belonging  to  others  and  simply  hold  the  same, 
without  saying  or  doing  anything  inconsistent  with  the  rights  of  the 
owner  or  the  rights  of  others.  In  the  case  of  Shoemaker  ▼.  Simpson, 
16  Ean.  53,  it  was  said  that  "replevin  could  not  be  maintained  against 
a  person  who  came  innocently  into  the  possession  of  the  property, 
who  never  claimed  any  interest  in  the  same,  and  who  never  disputed 
the  owner's  right  thereto."  See,  also,  Newman  v.  Jenne,  47  Me.  520; 
Baker  v.  Chase,  55  N.  H.  61;  BarJrett  v.  Warren,  3  Hill,  348;  White 
V.  Brown,  5  Lans.  78.  Of  course,  Butcher,  as  soon  as  he  paid  said 
note-,  and  without  making  any  demand  for  the  bond,  could  have  main- 
tained an  action  against  Auld  for  the  value  thereof,  he  could  also, 
if  he  had  preferred  it,  have  maintained  an  action  of  replevin 
*405  for  the  bond  itself.  We  do  not  think,  however,  that  *he  could 
have  maintained  either  action  without  first  making  a  demand 
for  the  bond;  and  hence  we  think  that  the  plaintiff's  cause  of  action 
was  not  barred  when  this  action  was  commenced. 

The  second  instroction  given  by  the  court  to  the  jury  is  sustained 
by  Missouri  Biver  B.  Go.  v.  Richards,  8  Ean.  *101  ,*111.  And  the 
fourth  instruction,  as  given  by  the  court,  was  correct. 

The  judgment  of  the  court  below  is  affirmed. 

Brbwer,  J.,  concurring.  Horton,  G.  J.,  not  sitting,  having  been 
dt  counsel  in  the  court  below. 
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Simon  Abeles  v.  Samuel  Goohran  and  others. 

January  Term,  1879. 

1.  Ultra  Vires:  Banks  and  Banking:  Corporation;  Direotors  Liabil- 
ity. A.,  the  holder  of  stock  in  a  bank  incorporated  under  the  laws  of 
the  slate,  made  an  attempted  sale  of  his  stock  to  the  bank.  The  trans- 
action was  had  with  the  directors,  l)ut  the  purchase  was  in  the  name  of 
and  for  the  bank.  The  directors  had  no  power  to  make  such  a  purchase, 
and  the  bank  subsequently  repudiated  the  transaction.  In  an  action 
against  the  directors,  Tteld,  that,  there  being  no  misrepresentation  on 
their  part,  no  wrong  by  them  in  act,  statement,  or  omission,  and  their 
want  of  power  a  matter  of  law  as  open  to  the  knowledge  of  plaintiff  as 
of  themselves,  they  were  not  personally  responsible. 

£2.  Principal  and  Agent :  Liability  of  Agent.  Where  a  contract  is  made 
in  the  name  of  the  principal,  and  without  any  personal  covenant  on  the 
part  of  the  agent,  and  without  any  wrong  on  his  part,  either  in  act. 
statement,  or  omission,  the  latter  is  not  responsible,  even  though  the 
former  be  not  bound.] ' 

Error  from  Atchison  distriet  court. 

Action  brought  by  Abeles  against  Cochran  and  four  other  defend- 
ants, charging  both  a  special  contract  with  them  for  the  sale  of  one 
thousand  shares  of  the  capital  stock  of  the  German  Savings  Bank  of 
Leavenworth,  August  28,  1878,  and  on  all  of  which  shares  there  had 
been  paid  at  that  date  by  plaintiff  to  said  bank  the  sum  of  twenty 
dollars  on  each  share  thereof,  and  also  in  ataumpsit  for  $2o,300,  the 
alleged  value  of  said  shares  of  stock  by  the  plaintiff  sold  to  the  de- 
fendants, and  at  their  instance  delivered  to  the  bank  at  the 
*406  *time  aforesaid.  Defendants  answered,  setting  up  that  the 
transaction  was  a  sale  to  the  bank,  and  that  they  only  acted 
as  direotors  thereof  in  the  transaction,  and  that  such  sale  was  ultra 
vires,  and  denying  their  authority  to  make  such  contract.  The  reply 
reiterates  the  contract,  and  sets  forth  in  detail  how  the  transaction 
was  accomplished,  and  the  inducement  therefor  on  the  part  of  the  de- 
fendants. The  pleadings  admit  that  the  bank  was  a  corporation  under 
the  laws  of  the  state  of  Kansas,  and  that  plaintiff  was  the  owner  at 
Buoh  time  of  1,000  shares  of  its  capital  stock,  and  that  at  said  time 
the  stock  was  in  fact  transferred  on  his  part  by  blank  assignments 
made  upon  the  certificates  therefor,  and  delivered  to  some  one,  and 
thereafter  retained  in  the  vaults  of  the  bank,  and  that  plaintiff  received 
in  fact  certificates  of  deposit  in  such  bank  for  the  consideration  agreed 
upon  for  such  stock,  and  that  thereafter  the  bank  repudiated  the 
transaction,  and  sued  to  recover  from  plaintiff  the  value  of  such  de- 
posit. It  is  also  admitted  in  defendants'  answer  that  they  were  at  said 
time  the  directors  of  the  bank.  Trial  by  a  jury,  at  the  November  term, 
1877,  of  the  district  court,  and  judgment  given  for  the  defendants 

■Bee  Watson  v.  Rickard,  25  Kan.  ^*663. 
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apon  a  demnrrer  by  them  interposed  to  the  plaintiff's  evidence. 
New  trial  denied,  and  Abelea  brings  the  case  to  this  court  for  review. 

W.  W.  Guthrie  and  Lucien  Baker^  for  plaintiff  in  error. 

It  must  be  conceded  that  the  negotiation  concerning  the  plaintiff's  shares 
of  stock  in  the  bank  was  with  the  defendants,  and  that  the  delivery  thereof 
was  to  them.  There  was,  in  fact,  a  sale  of  said  stock  negotiated,  and  the  as- 
signment and  the  delivery  thereof  were  made  to  the  defendants.  As  the 
title  to  bank-stock  certificates  is  changed  by  the  assignment  and  delivery 
thereof,  then  when  the  persons  by  whom  such  sale  was  negotiated  became  the 
holders  by  delivery  of  such  certificates,  duly  assigned  in  blank,  they  neces. 
sarily  became  the  owners  thereof,  and,  of  course,  by  transfer  from  the  as- 
signor thereof,  and  are  bound  for  the  payment  of  the  then  value 
*407  thereof,  if  not  the  contract  price.  If  right  on  this  *proposition,  then 
the  only  disputable  fact  in  this  case  is  the  value  of  such  stock,  August 
23,  1873,  which  must  be  held  upon  the  evidence  to  be  the  price  then  fixed 
thereon  by  plaintiff  and  defendants,  and  shown  byt>ther  evidence  to  be  the 
then  current  market  price  of  such  stock.  That  such  bank  corporation  had  no 
authority  to  buy  such  stock  is  shown  by  the  case  of  Savings  Bank  v.  Wulfe- 
kuhler,  19  Kan.  60.  See,  also.  Gen.  St.  c.  23,  §  26;  Weckler  y.  First  Nat. 
Bank  of  Hagerstown,  42  Md.  581.  That  plaintiff  is  not  prejudiced  against 
recovery,  is  held  in  Tracy  v.  Talmage,  14  N.  Y.  162.  182-192,  citing  cases 
which  establish  the  principle  beyond  question  that,  although  the  bank  did  not 
have  the  right  to  buy  plaintiff's  stock,  the  plaintiff  did  have  the  right  to  sell 
such  stock,  and  that  his  attempted  sale  to  the  bank  is  not  an  illegal  transaction 
which  prevents  his  suing  to  recover  against  the  persons  negotiating  such  sale, 
and  through  whose  hands  the  benefits  of  his  stock  in  fact  passed.  While  such 
contract  was  in  law  executory  as  to  the  said  bank,  it  was  eooecuted  as  to  the 
plaintiff,  and  the  persons  with  whom  he  dealt  in  fact  received  his  stock  and 
enjoyed  the  benefits  therefrom.  Land  v.  Hoffman ,  12  Amer.  Law  Beg.  (U.  S.) 
143, 146,  and  cases  cited ;  Pacific  B.  Co.  v.  Seely,  45  Mo.  212;  Talmage  v.  PeU. 
7  N.  Y.  328.  It  is  needless  here  to  argue  that  these  1,000  shares  of  stock 
having  been  transferred  in  hlank,  the  holders  thereof  could  fill  up  the  same 
and  obtain  the  full  benefit  thereof,  and  that,  therefore,. defendants,  holding 
such  stock  in  that'  condition,  and  controlling  the  same  until  it  had  become 
valueless,  are  bound  for  its  value  as  much  as  if  the  contract  in  fact  had  been 
intended  to  be  with  them  alone.  The  principle  for  which  we  contend  is 
fully  asserted  in  Weckler  v.  First  Nat.  Bank,  42  Md.  598-697,  above  cited. 
The  case  of  Coleman  v.  Columbia  Oil  Co.,  51  Pa.  St.  74,  holds  that  the  acts  of 
corponite  ofiicers  outside  of  their  authority  are  the  acts  of  such  oflScers  as  indi- 
viduals. To  the  same  effect  are  Klmmel  v.  Stoner,  18  Pa.  St.  155,  and  Reese 
y.  Bank  of  Montgomery  Co.,  81  Pa.  St.  78.  See,  also.  Palmer  v.  Stephens, 
1  Denio,  472, 481 ;  Lazarus  v.  Shearer,  2  Ala.  719. 725;  Bossiter  v.  Kos- 
*408  siter,  8  Wend.  495;  Clark  v.  Foster,  8  ♦Vt.  98:  Boberts  v.  Button,  14 
Vt.  195-202;  1  Amer.  Lead.  Cas.  610;  and  the  case  of  Tracy  v.  Tal- 
mage, 14  N.  Y.  187,  deciding  that  to  hold  otherwise  would  enable  persons 
to  obtain  benefits  from  contracts  and  then  be  allowed  to  sucoesafuily  refuse 

ryment  therefor.  See,  also,  1  Amer.  Lead.  Cas.  686,  note  a;  Miller  v.  Stock, 
Bailey,  163;  Meech  v.  Smith,  7  Wend.  815,  819.  The  evidence  shows 
conclusively  that  the  transfer  of  this  stock  was  a  transaction  in  fact  between 
the  plaintiff  and  the  defendants,  and  was  so  intended  to  be;  and  in  such  a 
case,  the  right  of  the  plaintiff  to  recover  is  beyond  question. 

A»  8.  Everett  and  Clough  dt  Wheats  for  defendants  in  error. 

The  district  court  was  required,  when  considering  the  demurrer  to  the  ev- 
idence, to  decide  on  the  basis  that  Abeles  sold  the  f  100,000  of  stock  by  bim 
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claimed  to  the  bank,  and  not  to  the  defendants  in  his  Atchison  county  suit, 
as  individuals,  or  to  them  at  all,  but  en]y  that  they  acted  as  directors,  officers, 
and  agents  of  the  bank  in  that  purchase.  In  this  connection,  with  reference 
to  the  acts  of  the  officers  of  the  bank,  pee  Bank  of  New  York  v.  Bank  of  Ohio, 
29  N.  Y.  619;  Baldwin  v.  Bank  of  Newbury,  1  WalL  234;  Tousey  v.  Taw,  19 
Ind.  213.  That  the  directors  acted  in  the  usual  manner  of  such  officers  when 
acting  for  a  bank,  shows  it  was  a  corporate  transaction  rather  than  one  on 
behalf  of  the  officers  as  individuals.  And,  further,  it  is  very  dear  that  Abeles, 
because  of  his  previous  official  position,  being  a  stockholder,  etc.,  having  been 
president  and  director,  as  well  as  from  the  circumstances  of  the  case,  knew, 
at  least  bad  notice,  that  even  if  he  were  selling  to  the  defendants  in  the  At- 
chison suit,  he  and  they  were  engaged  in  an  illegal  transaction,  and  therefore 
he  cannot  recover.  Peterson  v.  Union  Nat.  Bank,  52  Fa.  St.  206;  MacGregor 
V.  Deal,  D.,  etc.,  By.  Co.,  16  Eng.  Law  &  Eq.  180. 

Abeles,  as  he  says  in  his  petition,  transferred  and  delivered  his  stock  to 
the  bank,  and  received  its  certificates  of  deposit  and  credits  on  the  books 
thereof;  and  thereby,  no  matter  to  whom  he  really  sold  it,  hh  made  a  full  and 
complete  contract,  including  an  agreement  as  to  who  should  pay  him  and  how 

he  should  be  paid.  The  express  agreement  shown  by.  the  writing 
*409      signed  by  Abeles,  and  by  the  certificates  of  deposit,  and*the  implied 

agreement  in  relation  to  the  credits  given  him  on  the  books  of  the 
bank,  was  dear,  plain,  and  definite,  and  cannot  be  contradicted  by  oral  evi- 
dence, so  as  to  show  the  contract  was  otherwise  than  as  shown.  Doolittle  v. 
Perry,  20  Kan.  280;  The  Delaware,  14  Wall.  579;  Pattison  v.  Hill,  9  Cow.  747. 
Where  a  party  makes  an  express  contract,  such  as  Abeles  made  in  this  case, 
the  law  will  not  imply  a  different  one,  nor  permit  him  to  waive  such  contract, 
and  sue  on  a  different  one;  and  as  the  agreement  was  that  the  bank  should 
pay  him,  he  cannot  do  away  with  that  express  contract,  and  sue  on  another 
or  implied  one,  or  against  other  parties.  Chit.  Cont.  28,  note  h;  Id.  24.  notes, 
a  and  2;  Walker  v.  Brown,  28  111.  383;  Koach  v.llullngs  16  Pet.  819;  Worthen 
V.  Stevens, 4  Mass.  448;  Selway  v.  Fogg,  5  Mees.  &  W.  83;  Ferguson  v.  Car- 
rington,  9  Bam.  &  C.  59;  Galloway  v.  Holmes,  1  Doug.  (Mich.)  330;  Buck- 
ler V.  Buttivant,  3  East,  85;  Elwes  v.  Mew,  Id.  52;  Touissaint  v.  Martin- 
naut,  2  Term  B.  104,  105;  Cutter  v.  Powell,  6  Term  Ka320;  Cook  v.  Jen- 
nings, 7  Term  B.  381;  Cowley  v.  Dunlop,  Id.  568;  Moorsom  v.  Kymer,  2 
Maule  &  S.  816;  Grimman  v.  Legge,  8  Barn.  &  C.  326;  Bead  v.  Bann,  10 
Barn.  A  C.  438;  Read  v.  Hutchinson,  3  Camp.  353;  New  Orleans,  J.  &G. 
N-  R.  Co.  V.  Presley,  etc.,  Co.,  45  Miss.  66;  •Doolittle  v.  Ferry,  20  Kan.  230; 
Lewis  V.  County  of  Bourbon,  12  Kan.  ^186;  Perry  v.  Bailey,  Id.  *539.  Be- 
cause Abeles  cannot  abandon  an  express  contract  and  raise  another,  either  by 
implication  or  otherwise,  to  recover  on  against  other  parties, — that  is,  because 
liQ  cannot  abandon  the  express  contract  under  which  the  bank  was  to  pay, 
and  between  himself  and  the  court  make  a  new  contract  and  promise  on  the 
part  of  the  defendants  to  pay  him, — said  demurrer  should  have  been  sus- 
tained. 

A  person  who  deals  with  the  servants  or  officers  of  a  corporation,  whose 
powers  are  fixed  or  limited  by  public  acts  or  general  law,  must  be  presumed 
to  know  the  extent  of  their  power,  so  far  as  limited  by  such  acts  and  laws, 
and  cannot  set  up  that  he  was  deceived  by  any  representations,  or  raise  and 
rely  on  implied  warranties  of  power  in  the  corporation  or  authority  in  the 
agent,  servant,  or  ofi^cer.  Sandford  v.  McArthur,  18  B.  Mon.  411;  McCurdy 
V.  Rogers;  21  Wis.  199;  Rashdall  v.  Ford,L.  R.  2  Eq.  750;  Beattie  v.  Ebury, 
L.  B.  7  Ch.  App.  800;  Ogden  v.  Raymond,  22  Conn.  884;  Jefts  v.  York,  10 
Cnsb.  895;  Dabuey  v.  Stevens,  40  How.  Pr.  841;  Tete  v.  Farmers*  A  Me- 
chanics' Bank,  4  Brewst.  308;  Weckler  v.  First  Nat.  Bank,  supra.  And 
further,  as  a  matter  of  law,  Abeles  knew  such  defect  of  authority  as  matter 
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of  law,  and  therefore  cannot  hold  defendants.    Gases  last  above  cited,  and 
Murray  v.  Oarothers,  1  Mete.  (Ky.)  81.    And  when,  from  the  law  and  facts, 

each  party  can  know,  one  as  well  as  the  other,  the  authority,  the  agent 
*410      *is  not  liable.    Aspinwall  ▼.  Torrance,  1  Lans.  881 ;  Ogden  y.  Bay- 

mond,  supra;  Smout  v.  Ilbery,  10  Mees.  &  W.  1;  Peterson  v.  Union 
Nat.  Bank,  52  Pa.  St.  206. 

Plaintiff  in  error  cannot  hold  the  defendants  in  error,  because,  if  they  had 
been  by  the  bank  specially  authorized  to  make  the  pretended  purchase  of  the 
stock,  he  could  not  have  held  the  Dank  liable,  because  of  the  rules  of  lav 
shown  by  the  cases  heretofore  cited.  See,  also,  Macgregor  v.  Dover,  etc.,  Co., 
88  E.  C.  L.  (18  Adol.  &  E.  [N.  S.] )  618;  Dung  v. Parker,  52  N.  Y.  494;  Balt- 
zen  v.  Nicolay,  58  N.  Y.  467;  Weckler  v.  First  Nat.  Bank,  42  Md.  582;  Mac- 
gregor v.  Dover,  etc.,  Co.,  16  Eng.  Law  &  Eq.  180,  83  E.  C.  L.  618;  Mayor, 
etc.,  of  Norwich  v.  Norfolk  By.  Co.,  30  Eng.  Law  &  £q.  137,  82  E.  C.  L.  (4 
El.  &  Bl.)  397. 

Breweb,  J.  Prior  to  August  23, 1873,  plaintiff  was  the  owner  of  a 
large  amount  of  stock  in  the  German  Savings  Bank  of  Leavenworth. 
On  that  day,  he  made  a  sale  of  it,  and  delivered  the  certificates  thereof 
assigned  in  blank.  The  questions  in  this  case  are,  to  whom  was  such 
sale  made?  and,  ar^  the  defendants  liable  as  purchasers  or  otherwise 
for  the  price  of  tl)is  stock  ?  The  district  court  sustained  a  demurrer 
to  the  evidence,  and  from  this  ruling  the  plaintiff  brings  error.  The 
defendants  were  directors  of  the  bank,  and  their  claim  is  that  the  sale 
was  made  by  plaintiff  to  the  bank,  and  that,  whether  that  sale  was  a 
valid  contract  on  the  part  of  the  bank  or  not,  no  personal  liability 
was  assumed  by  thekxx.  :  The  plaintiff,  on  the  other  hand,  contends 
that  the  sale  was  made  "to  the  defendants  personally ;  and  also  that, 
if  made  to  the  bank,  that  as  'such  a  purchase  of  its  own  stock  with- 
out the  consent  of  the  stockholders  was  tdtra  vires,  the  directors  who 
made  the  contract  were  bound,  and  not  the  bank.  In  other  words, 
he  insists  that  they  in  fact  bought  for  themselves,  and  that»  if  they  at- 
tempted to  buy  for  the  bank,  as  the  bank  could  not  buy,  they  bound 
themselves  instead  of  it.  Involved  in  this  are  two  questions, — one 
of  fact,  and  the  other  of  law.  What,  as  a  matter  of  fact,  was 
*411  the  contract?  ^Between  what  parties  was  it  attempted  to  be 
executed,  and  what  responsibilities  did  the  defendants  assame 
thereby  ? 

Upon  the  first  question  there  is  little  room  to  doubt.  The  trans- 
action, as  understood  and  intended  by  the  parties  at  the  time,  was  a 
sale  to  the  bank.  While  the  plaintiff  in  his  direct  testimony  does 
not  say  so  in  so  many  words,  yet  he  does  not  assert  the  contrary;  and 
a  paper  is  offered  in  evidence,  signed  by  him,  in  which  he  recites  the 
dale  to  the  bank ;  and  there  is  also  offered  the  record  of  a  suit  brought 
by  the  bank  to  set  aside  certificates  of  deposit  issued  for  this  stock, 
in  which  suit  the  bank  obtained  judgment.  It  were  idle  to  say  that, 
at  the  time,  the  parties  did  not  understand  and  intend  a  transaction 
between  the  bank  and  Mr.  Abeles. 

We  pass,  therefore,  to  the  second  question.  The  parties  who  rep- 
resented the  bank  and  made  the  purchase  for  it,  were  the  defendants. 
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They  were  its  directors ;  yet,  as  direetors,  they  bad  no  power  to  bind 
the  bank  by  a  purcbase  of  its  stock,  and  the  attempted  sale  was  a 
nullity,  and  the  bank  properly  recovered  in  an  action  to  set  aside  the 
certificates  of  deposit  issued  on  such  attempted  purchase.  Now,  the 
contention  is  that,  inasmuch  as  the  defendants  attempted  to  bind  the 
bank  and  failed,  they  therefore  bound  themselves;  that  the  case 
connes  within  the  rule  that  an  agent  who  acts  without  authority  binds 
himself,  and  not  his  principal.  This  rule,  however,  is  not  of  univer- 
sal application.  There  are  exceptions  to  it,  and  this  case  comes 
within  one  of  those  exceptions.  It  will  be  noticed  that  the  failure  of 
the  directors  to  bind  the  bank  arose  from  a  lack  of  power  in  them  as 
directors,  and  not  from  any  failure  to  pass  the  proper  resolution  as  a 
board,  or  to  take  any  other  prerequisite  step.  The  law  under  which 
the  eorporatiSn  was  organized  gives  no  such  power  to  directors. 
Oerman  Bav.  Bank  v.  Wulfekuhler,  19  Kan.  60.  It  is  something 
the  directors  may  not  do.  They  cannot  create  the  power.  Their 
acts  or  omissions  in  no  manner  affect  the  question  of  its  existence. 
And  this  want  of  power,  growing  out  of  the  law,  is  a  matter  of  law  as 

open  to  the  knowledge  of  the  plaintiff  as  of  the  defendants. 
*412     Further,  there  is  no  *pretense  of  any  false  representations 

made  by  defendants,  or  of  any  concealment  of  facts, — nothing 
to  show  any  willful  wrong  on  their  part.  Both  parties,  in  fact,  sup- 
posed the  power  existed  in  the  directors  to  make  the  purcbase,  con- 
tracted upon  that  basis,  and  contracted  in  good  faith.  The  power 
did  not  exist,  and  the  bank  repudiated  the  purcbase.  And  the  de- 
fendants can  be  held  only  upon  the  bare  proposition  that,  because 
the  principal  was  not  bound,  the  agent  must  be.  But  this  does  not 
necessarily  follow.  It  is  familar  law  that,  where  there  is  an  express 
contract,  the'  law  will  not  imply  one.  In  other  words,  when  parties 
have  definitely  put  their  intentions  into  the  shape  of  an  express 
agreement,  the  law  accepts  that  agreement  as  the  measure  of  their 
respective  rights,  and  will  not  attempt  to  infer  the  existence  of  some 
other  agreement  which  the  parties  ought  to  have  made.  Here  the 
contract,  as  made,  was  in  the  name  of  the  bank,  and  for  the  bank. 
That  was  the  express  agreement.  Will  the  law  imply  another  ?  Will 
not  the  contract  actually  made  determine  the  rights  of  the  respective 
parties?  Where  there  is  no  wrong  imputable  to  the  agent,  no  ac- 
tion will  be  against  him, — not  on  the  contract,  for  the  contract  was 
not  his;  nor  for  any  wrong  of  act  or  omission,  for  he  is  guilty  of 
none. 

In  Ogden  v.  Raymond,  22  Conn.  384,  in  which,  as  here,  was  an 
attempt  to  hold  an  agent  on  a  contract  made  for  and  in  the  name  of 
his  principal,  the  court  says : 

^If  the  form  of  the  contract  is  such  that  the  agent  personally  covenants, 
and  then  adds  his  representative  character,  which  he  does  not  in  truth  sustain, 
his  covenant  remains  personal  and  in  force,  and  binds  him  as  an  individual. 
But  if  the  fonn  of  the  contract  is  otherwise,  and  the  language,  when  fairly  in- 
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terpreted,  does  not  contain  a  peiisonal  undertaking  or  promise,  he  is  not  per* 
sonally  liable;  for  it  is  not  his  contract,  and  the  law  will  not  force  it  npon 
him.  He  may  be  liable,  it  is  true,  for  tortious  conduct,  if  he  has  knowingly 
or  carelessly  assumed  to  bind  another  without  authority,  or,  when  making  the 

contract,  has  concealed  the  true  state  of  his  authority,  and  fklsely  led 
*413      others  to  repose  in  his  authority;  but,  *as  we  have  said,  he  is  not  of 

course  liable  on  the  contract  itself,  nor  in  any  form  of  action  what- 
ever." 

In  Aspinwall  v.  Torrance^  1  Lans.  881,  wo  find  this  language  in 
the  opinion : 

''In  no  case  that  I  have  been  referred  to  has  the  agent  been  held  liable  as 
the  principal  where  the  extent  of  the  agency  was  as  well  known  to  the  one 
party  as  the  other." 

In  Smout  v.  Ilbery,  10  Mees.  &  W.  1,  the  facts  wez%  that,  in  the 
absence  of  her  husband,  and  with  his  authority,  the  wife  had  been  in 
the  habit  of  purchasing  meat  from  the  plaintiff.  The  husband  died 
while  on  his  journey,  and  the  wife,  ignorant  of  the  faot,  continued 
her  purchases  in  like  manner.  It  was  held  that  no  action  could  be 
maintained  against  her  upon  these  last  purchases.     The  court  says: 

"On  examination  of  the  authorities,  we  are  satisfied  that  all  the  cases  in 
which  the  agent  has  been  held  personally  responsible  will  be  found  to  arrange 
themselves  under  one  or  other  of  these  three  classes.  In  all  of  them  it  will 
be  found  that  he  has  either  been  guilty  of  some  fraud,  has  made  some  state- 
ment which  he  knew  to  be  false,  or  has  stated  as  true  what  he  did  not  know 
to  be  true,  omitting  at  the  same  time  to  give  such  information  to  the  other 
contracting  party  as  would  enable  him,  equaUy  with  himself,  to  judge  as  to 
the  authority  under  which  he  proposed  to  act."  . 

And  again: 

"If,  then,  the  true  principle  derivable  from  these  cases  Is  that  there  must 
be  some  wrong  or  omission  of  right  on  the  part  of  the  agent  in  order  to 
make  him  personally  liable  on  a  contract  made  In  the  name  of  his  principal, 
it  will  follow  that  the  agent  is  not  responsible  in  such  a  case  as  the  present." 

In  Sanford  v.  Mc  Arthur,  18  B.  Mon.  411,  it  appeared  that  the  direct- 
ors of  a  bank  ordered  the  issue  of  notes  in  excess  of  the  authority 
given  by  the  law  of  the  bank's  incorporation,  and  they  were  held  not 
personally  liable,  and  that  a  person  dealing  with  the  bank  was  bound 
to  take  knowledge  of  the  powers  granted  by  law  to  its  agents.  See, 
also,  Story,  Ag.  §  265;  McCurdy  v.  Rogers,  21  Wis.  19;  fiashdall  v. 
Ford,  L.  R.  2  Eq.  750;  Beattie  v.  Ebury,  L.  E.  7  Ch.  App. 
*414  777.  *The  doctrine  of  tliese  last  two  cases  is  that  a  misrep- 
resentation as  to  a  matter  of  law  is  not  snob  a  one  as  will 
cast  a  personal  liability  on  the  agent,  and  that  on  the  ground  that 
each  party  is  bound  to  know  the  law. 

It  is  unnecessary  to  pursue  this  examination  of  anthoritieB  further. 
The  doctrine  is  olear  that,  where  the  contract  is  made  in  the  name 
of  the  principal,  and  without  any  personal  convenant  on  the  part  of 
the  agent,  and  without  any  wrong  on  his  part,  either  in  act,  state- 
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meniy  or  omission,  the  latter  is  not  respoiiBible,  even  though  the 
former  be  not  bound. 

The  judgment  will  be  affirmed. 

Yalentike,  J.,  concurring,    HortoNi  G.  J.,  not  sitting,  haying 
been  of  couni^el  in  the  court  below. 


Meredith  Yillaoe  Sav.  Bane  v.  William  A.  Simpson  and  others. 

January  Term,  1879. 

1.  Beceiver :  Power  of  Court.  The  appointment  of  a  receiver  by  a  district 
court  secures  to  that  court  the  power  to  control,  at  its  discretion,  all  con- 
troversies w^ich  affect  the  property  placed  in  his  custody  as  such  receiver. 

2«  :  Froteotion  of:  Actions.    A  court  of  equity  will,  on  proper  ap- 

plication,  protect  its  own  receiver*  when  the  possession  which  he  holds 
under  the  authority  of  the  court  is  sought  to  be  disturbed.  It  also  has 
the  power  to  reach  parties  to  actions  affecting  property  placed  in  the  hands 
of  its  receivers,  and  compel  them  to  proceed  nowhere  else  than  in  its  own 
forum. 

8.  .  Where  M.  proposes  to  bring  an  action,  in  which  he  desires  to  join 

G.,  in  his  oGScial  capacityas  receiver,  as  aparty  defendant,  and  applies  to 
the  court  appointing  the  receiver  for  leave  so  to  do,  and  the  court  grants 
such  permission,  but  requires  the  action  to  be  brought  and  tried  in  its 
own  forum,  and  in  no  other  court,  Tield,  not  error.^ 

4.  :  Fennission  to  Sue  Bightly  Revoked.    Where  such  proposed  ac- 
tion is  then  brouglit  in  the  court  granting  the  permission  to  sue  the 
^415      receiver,  and  M. ,  the  plaintiff,  presents  his  petition  and  bond  for  a  *re- 
moval  of  the  cause  to  the  circuit  court  of  the  United  States  for  the 
district  of  Kansas,  Tidd,  not  error  for  the  court»  of  its  own  motion,  to 
revoke  the  order  granting  permission  to  sue  the  receiver,  and  dismiss  the 
action  pending  against  him. 

.Error  from  Douglas  district  court. 

On  December  10,  1877,  William  A.  Qimpson  commenced  an  action 
against  Joseph  J.  Crippen,  in  the  district  court  for  Douglas  county, 
for  an  accounting  and  for  a  dissolution  of  their  partnership ;  and  on 
the  same  day,  by  an  order  made  in  the  action  by  the  judge  of  said 
district  court,  James  S.  Crew  was  appointed  a  receiver  of  the  partner- 
shipy  to  take  possession  of  thepartnershipproperty  and  pay  the  partner- 
ship debts.     On  February  28,  1878,  the  Meredith  Village  Savings 

'Suit  cannot  be  instituted  against  a  receiver  without  first  obtaining  leave;  and 
to  do  80  without  such  leave  is  contempt  of  court,  Kaumburg  v.  Hyatt,  34  Fed.  Rep. 
S9S;  bnt  in  the  case  of  Lenthold  v.  Younff.  (Hinn.)  19  iT  W.  Rep.  052,  it  is  laid 
down  thai,  although  the  institution  of  a  suit  without  leave  is  contempt  of  court, 
the  complaint  is  not  demurrable  on  that  ground.  See,  also,  Scott  v.  Chambers, 
{Mich.)  29  N.  W.  Rep.  94. 
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Bank  filed  a  petition  in  said  action,  representing  that  it  was  a  priTste 
banking  corporation,  organized  under  the  laws  of  the  state  of  New 
Hampshire,  located  and  having  its  place  of  business  at  the  village  of 
Meredith,  in  said  state,  and  that  the  said  William  A.  Simpson  an() 
Joseph  J.  Crippen,  on  December  10,  1877,  and  for  a  long  time  prior 
thereto,  were  partners,  doing  a  banking  and  collection  business  under 
the  name  of  "the  Simpson  Bank,"  at  the  city  of  Lawrence,  in  this 
state.  In  said  petition  it  was  further  represented  that  said  Simpson 
and  Crippen,  as  the  agents  of  the  petitioner,  collected  certain  moneys 
due  the  petitioner,  to-wit,  the  sum  of  (1,556.32,  and  that  said  sum 
of  $1,556.22,  the  property  of  the  petitioner,  passed  into  the  posses- 
sion  of  said  James  S.  Crew,  as  receiver,  with  the  assets  of  said  part- 
nership, and  that  the  above-named  William  A.  Simpson,  Joseph*  J. 
Crippen,  and  James  S.  Crew  had  refused  to  deliver  said  money  to  the 
petitioner  on  demand  therefor.  Wherefore  the  petitioner  prayed  for 
leave  to  join  said  receiver  with  said  William  A.  Simpson  and  Joseph 
J.  Crippen  in  an  action  for  the  recovery  of  said  property.  Afterwards, 
on  February  28,  1878,  on  the  hearing  of  the  petition,  the  district 
court  found  that  the  controversy  between  the  partiesconldbebestdeter- 
mined  by  an  action,  and  that  the  receiver  might  be  made  a 
*416  party  thereto,  and  ordered,  the  *said  receiver  consenting,  that 
permission  be  given  to  the  petitioner  to  join  the  receiver  as  a 
defendant  in  such  proposed  action,  and  further  ordered,  over  the  ex- 
ceptions of  the  petitioner,  that  such  permission  should  extend  only  to 
an  action  to  be  brought  and  tried  in  said  district  court,  and  in  no 
other  court. 

The  plaintiff  in  error  avers  that  there  is  error  in  said  record  and 
proceedings,  in  this :  (1)  That  the  said  district  court  erred  in  refusing 
the  said  Meredith  Village  Savings  Bank  its  choice  of  a  forum  wherein 
to  bring  its  action ;  (2)  that  the  said  district  court  erred  in  restricting 
such  permission  to  sue  to  an  action  to  be  brought  and  tried  in  said 
court,  and  in  no  other  court ;  (8)  that  the  said  district  court  erred 
in  denying  to  the  said  Meredith  Village  Savings  Bank  its  lawful  and 
constitutional  right  to  bring  and  try  said  action  in  some  other  court. 

On  March  20,  1878,  the  said  Meredith  Village  Savings  Bank  com- 
menced an  action  against  the  said  William  A.  Simpson  and  Joseph 
J.  Crippen,  partners,  doing  business  under  the  name  of  the  Simp- 
son Bank,  and  James  S.  Crew,  as  receiver  of  said  partnership, in  the 
district  court  for  Douglas  county,  to  recover  possession  of  certain 
personal  property,  or  the  value  thereof  if  a  delivery  could  not  be  had, 
and  for  an  order  on  the  receiver  for  a  delivery  of  said  property,  or 
directing  him  to  pay  the  value  thereof,  with  statutory  damages  for 
its  detention.  On  June  1,  1878,  the  Meredith  ViUage  Savings  Bank 
filed  a  petition  and  bond  in  said  action  for  the  removal  of  the  cause 
to  the  circuit  court  of  the  Dnited  States  for  the  district  of  Kansas, 
representing  that  it  wias  a  citizen  of  the  state  of  New  Hampshire; 
that  the  defendants  were  citizens  of  the  state  of  Kansas ;  that  the 
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amount  in  controversy,  exclusive  of  costs,  exceeded  the  sum  of  (500; 
that  said  cause  bad  not  been  tried  and  was  not  triable  at  the  then 
present  term  of  said  district  court,  and  praying  the  district  court  to 
'  accept  the  said  surety  and  bond»  and  make  the  order  of  re- 
*417  moval  re^quired  by  law,  and  cause  the  record  of  said  suit  to 
be  removed  into  said  circuit  court.  Afterwards,  on  the  hear- 
ing of  the  petition,  the  district  court,  on  its  own  motion,  and  not  at 
the  request  of  the  receiver,  made  an  order,  over  the  exceptions  of  the 
said  Meredith  Village  Savings  Bank,  revoking  the  order  before  granted 
to  the  Meredith  Village  Savings  Bank  for  leave  to  sue  the  said  re- 
ceiver, James  S.  Grew,  and  made  the  further  order,  over  the  excep- 
tions of  the  Meredith  Village  Savings  Bank,  dismissing  the  action  as 
to  the  said  Grew,  at  the  cost  of  the  plaintiff.  The  plaintiff  in  error 
avers  that  there  is  error  in  said  record  and  proceedings,  in  this :  (1) 
That  the  said  district  court  erred  in  revoking  its  former  order  grant- 
ing permission  to  sue  said  receiver ;  (2)  that  the  said  district  court 
erred  in  ordering  a  dismissal  of  the  said  action  against  said  James 
8.  Grew,  as  receiver;  (3)  that  the  said  district  court  erred  in  mak- 
ing said  order  of  revocation  and  dismissal  on  its  own  motion,  and  in 
entering  judgment  against  said  plaintiff  for  costs ;  (4)  that  the  said 
district  court  erred  in  entering  said  order  of  dismissal,  for  that  the 
said  court,  at  the  time  of  making  said  order,  had  no  jurisdiction  of 
said  cause  or  of  the  parties  thereto. 

T.  A.  Hurd  and  0.  A.  Bassett,  for  plaintiff  in  error. 

Not  only  had  the  plaintiff  in  error  a  right  to  bring  the  action;  but  it  had  a 
right  to  select  the  forum  in  which  to  bring  it,  limit^  only  by  the  jurisdiction 
of  the  forum  selected.  Being  a  citizen  of  the  state  of  New  Hampshire,  and 
an  of  the  defendants  citizens  of  this  state,  with  an  amount  in  controversy, 
exclusive  of  costs,  exceeding  the  sum  of  five  hundred  dollars,  the  plaintiff 

might  have  brought  the  action  in  the  circuit  court  of  the  United  States, 
*418      and  we  claim  that  *thi8  might  have  been  done  without  reference 

to  any  permission  from  the  court  appointing  the  receiver.  St.  Jo- 
seph, etc.,  B.  Go.  v.  Smith,  19  Kan.  281.  If  permission  from  that  court  was 
necessary,  it  must  be  conceded  that  there  might  have  been  a  denial  of  justice  to 
the  plaintiff,  and  its  rights  have  been  made  wholly  dependent  upon  the  caprice 
of  the  judge.  But,  if  it  is  admitted  that  the  action  might  h^e  been  brought 
without  such  permission,  it  may  be  claimed  that  the  party  bringing  it  would 
be  liable  to  punishment  for  contempt.  We  confess  to  a  slight  appreciation  of 
the  distinction  between  the  absolute  denial  of  a  right  to  enforce  a  pecuniary 
obligation,  and  a  pecuniary  punishment  for  attempting  to  enforce  it.  But 
assuming,  for  the  purposes  of  this  argument,  that  persons  holding  claims 
against  an  estate  over  which  a  receiver  has  been  appointed  may  obtain  relief 
by  a  petition  direct  to  the  court,  or  by  an  action  at  law,  and  assuming  that  an 
action  at  law  cannot  be  brought  against  the  receiver  without  first  obtaining 
permission  from  the  court  by  which  he  was  appointed,  then,  upon  the  submis- 
sion of  the  question  to  the  court  as  to  the  form  of  the  remedy,  some  judicial 
discretion,  perhaps,  might  be  exercised.  But  if  the  court,  upon  such  sub- 
mission, should  be  of  the  opinion  that  the  proper  remedy  was  by  action,  and 
should  find  that  the  controversy  between  the  parties  could  be  best  determined 
by  an  action,  the  court  would  have  no  alternative  but  to  make  the  order  giv- 
ing the  claimant  permission  to  sue  the  receiver.    Any  different  order  in  such 
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•  •        • 

a  case  would  be  an  abuse  of  judicial  discretion,  and  this  court  has  frequently 
said,  whenever  the  district  court,  having  discretionary  power  ip  any  case,  h^ 
manifestly  abused  its  discretion,  that,  on  presentation  of  the  case  here,  this 
court  would  not  hesitate  to  correct  such  abuse  of  the  court  below. 

But  we  are  not  called  upon  to  argue  here  the  question  as  to  the  form  of  the 
remedy;  for,  before  the  commencement  of  any  prooeedings,  the  plaintiff  in 
error  presented  to  the  court  by  which  the  receiver  was  appointed  an  applica- 
tion for  leave  to  make  him  a  party  defendant  to  the  proposed  action, 
*419  showing  the  nature  of  the  claim  and*the  relief  demanded,  *and  the 
receiver,  being  present  in  court  by  his  attorney,  consented  that  the 
application  might  be  granted.  This  consent  was  equivalent  to  a  voluntary 
appearance  to  the  action,  so  far  at  least  that  the  receiver  oould  not  afterwardb 
be  heard  to  complain  that  he  had  been  sued;  yet  the  court,  on  the  hearing  of 
the  application,  apparently  did  not  rely  alone  on  the  consent  given  by  the  re- 
ceiver, but  found,  as  a  matter  of  practice,  that  the  controversy  between  the 
parties  could  be  best  determined  by  an  action,  and  made  the  order  accordingly. 
The  court  made  the  order  applied  for,  and  here  exercised  its  discretion  so  far; 
but  we  claim  that,  under  the  preceding  finding,  the  court  had  no  altematlTe 
but  to  make  the  order  that  the  receiver  might  be  made  a  party  defendant  to 
the  action,  and  that  any  other  order  would  have  been  a  manifest  abuse  of  judi- 
cial discretion.  But  the  court  did  not  stop  here.  It  assumed  in  part  tlie 
management  of  the  case  by  directing  where  the  proposed  action  should  be 
brought  and  tried.  It  appears  that  this  part  of  the  order  was  made  by  the 
court  upon  its  own  motion.  It  certainly  w/m  not  on  the  motion  of  the  claim- 
ant, and  the  record  fails  to  show  any  motion  upon  the  part  of  the  receiver; 
but,  as  we  shall  have  occasion  to  refer  again  to  this  novel  practice,  as  it  ap- 
pears subsequently  in  the  record,  we  will  discuss  the  result  here  rather  than 
the  peculiar  manner  by  which  it  was  arrived  at.  We  assert  that  this  restric- 
tion in  the  order  of  the  court  was  a  denial  of  justice  to  the  claimant.  It  was 
a  denial  of  justice  because  it  was  the  denial  of  a  right.  The  claimant  had  a 
right  to  bring  the  action  in  any  county  in  the  state  in  which  the  defendants, 
or  some  one  of  the  defendants,  resided  or  might  be  summoned,  or  to  change 
the  venue,  if  some  good  cause  existed  why  the  case  could  not  be  fairly  or  im- 
partially tried  in  that  county  or  in  that  district.  Sections  55,  56,  Code.  It 
may  be  answered  that  the  order  did  not  preclude  a  change  of  venue  upon  a 
proper  showing.  Perhaps  it  did  not  In  terms;  yet  its  evident  tendency 
*420  is  in  that  direction,  and  it  requires  no  forced  construction  of  lan*guage 
to  conclude  that  the  order  was  intended  to  deny  even  a  change  of 
venue.  Admitting,  however,  that  the  order  did  not  deny  the  right  to  a 
change  of  venue,  and  was  not  intended  to  deny  such  right,  upon  a  proper  ap- 
plication, it  di^  require  the  action  to  be  brought  in  the  state  court,  if  brought 
at  all,  and  did,  by  its  terms  and  intent,  deny  the  claimant's  right  to  bring  the 
action  in  or  remove  it  to  the  circuit  court  of  the  United  States.  The  action 
is  one  of  which  the  circuit  court  of  the  United  States  would  have  had  juris- 
diction, if  brought  there.  The  necessary  requisites  of  citizenship  and  amount 
in  controversy  existed,  and  by  its  order  the  state  court  assumed  the  denial  of 
not  only  ^  lawful  but  a  constitutional  right.  The  judicial  power  of  the  United 
States  extends  to  controversies  between  citizens  of  different  states.  Const. 
U.  S.  §  1,  art.  3.  And  the  circuit  court  of  the  United  States  has  jurisdiction 
of  sucn  controversies  when  the  matter  in  dispute,  exclusive  of  costs,  exceeds 
the  sum  or  value  of  five  hundred  dollars.  Rev.  St.  U.  S.  §  G29.  These  con- 
stitutional and  lawful  guaranties  cannot  be  impaired  by  state  constitutions 
or  state  legislati  ve  enactments.  And  If  the  people,  in  their  sover^gn  capacity, 
or  by  their  lawful  representatives,  cannot  do  this,  on  what  authority  can  it 
be  said  that  the  creature  of  the  state  constitution,  deriving  all  his  powers  from 
state  legislative  enactments,  may  impair  them  ? 
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It  maj  be  urged  that,  notwithstanding  our  excepti<m8  to  the  restrictive 
clause  contained  in  the  first  order,  we  cannot  avail  ourselves  of  these  excep- 
tions, because  the  plaintiff  did  afterwards  submit  to  tlie  order  and  to  the  ju- 
risdiction of  the  state  court  bj  bringing  the  proposed  action  in  that  court.  We 
deny  that  the  commencement  of  the  action  in  the  state  court  is  a  waiver  of 
the  exceptions.  There  may  be  many  reasons  for  this:  one,  that,  having  an 
action  pending,  theciaim  m*ightnot  be  barred  by  the  statute  of  limitations  be- 
fore a  reversal  of  the  error  could  be  had;  another,  that  the  plaintiff 
'■'421  might  not  be  subjected  to  the  many  annoyances  which  in*geniou3 
counsel  might  devise  in  the  nature  of  harassing,  vexatious,  and  ex- 
pensive actions,  proceedings,  and  prosecutions ;  and  so  on,  ad  infinitum.  But 
we  say,  farther,  that  the  bringing  of  the  action  in  the  state  court  did  not 
waive  the  exceptions;  for  the  exceptions  are  not  only  to  the  restriction  that 
the  suit  should  be  brought  in  the  state  court,  but  that  it  should  be  tried  in 
tliat  court,  and  in  no  other  court.  This  latter  clause  is  a  restriction  on  the 
right  of  removal,  and  we  claim  a  right  to  have  that  question  determined. 
We  insist,  further,  that  we  have  not  waived  anything;  that  we  have  a  right 
to  a  review  of  all  the  errors  complained  of,  so  that  it  shall  not  be  said  that  a 
failure  to  prosecute  a  petition  in  error  thereon  has  left  the  order  standing  as 
an  adjudication  of  the  rights  of  the  parties. 

To  those  accustomed  to  a  distinct  law  and  equity  practice,  some  confusion 
is  necessarily  brought  by  the  doing  away  of  all  distinctions,  not  only  in  the 
forum,  bat  in  the  forms  of  procedure,  and  in  uniting  in  one  action  and  de- 
termining by  one  suit  all  matters  in  dispute  between  the  original  parties  to 
the  controversy;  but,  as  a  matter  of  constitutional  right  cannot  depend  upon 
forms  of  legislative  prescription,  it  is  clear  that,  whenever  such  forms  con- 
flict with  or  impair  some  constitutional  right,  they  must  be  disregarded.  The 
practice  of  the  circuit  court  of  the  United  States,  silfting  as  a  court  of  equity 
in  like  cases,  cannot  be  cited  here  as  authority  to  sustain  the  action  of  the  state 
court;  for  there  is  no  right  of  removal  from  that  court,  and  no  constitutional 
or  statutory  provision  exists  inhibiting  that  court  from  requiring  parties  to 
bring  like  controversies  before  it.  Nor  can  the  practice  of  state  courts,  where 
there  is  a  distinct  law  and  equity  practice  prescribed  as  to  their  powers,  rel- 
atively, towards  each  other,  be  cited  as  authority  here  for  a  like  purpose;  for 
the  wrong  here  complained  of  is  the  denial  of  a  right  derived  from  an  author- 
ity which  is  higher  than  state  constitutions  or  state  laws.  Neither  will  it  avail 
the  defendants  to  plead  a  conflict  of  jurisdiction ;  for  the  plaintiff^s  action  is 
one  for  the  establishment  of  a  right  which  may  be  ascertained  with- 
4*422  *out  in  any  manner  interfering  with  the  manual  possession  of  the  re- 
ceiver. 

After  the  commencement  of  the  action  in  the  state  court,  the  plaintiff  in 
error  filed  in  the  clerk* s  office  in  that  court,  and  as  a  part  of  the  record  of  the 
case,  a  petition  and  bond  for  l^e  removal  of  the  suit  to  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas.  The  petition  and  bond  were 
filed  pursuant  to  the  plaintiff's  claim  of  right,  under  the  laws  of  congress, 
(Bev.  St.  U.  8.  §  689,)  and  were  then  presented  to  the  state  court  for  the  cus- 
tomary order  of  removal,  not  because  such  an  order  was  necessary,  but  merely 
as  an  act  of  courtesy  to  the  court  in  which  the  action  was  pending,  that  it 
might  have  actual  notice  of  the  filing  of  such  petition  and  bond,  and  that  its 
rightful  jurisdiction  had  ceased.  Herryford  v.  .^na  Ins.  Co.,  42  Mo.  153. 
If  the  case  was  within  the  act  of  congress,  if  the  petition  for  removal  was  in 
due  form,  if  the  required  surety  or  bond  was  offered,  the  state  court  had  no 
alternative,  but  must  accept  the  surety  and  proceed  no  further  in  the  case. 
Under  the  circumstances,  the  state  court  had  no  power  to  refuse  the  removal, 
and  could  do  nothing  to  affect  the  right  of  the  petitioner.  No  order  for  the 
removal  was  necessary,  and  every  subsequent  exercise  of  jurisdiction  by  the 
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state  court  was  ooram  non  judice,  €U>rdon  v.  Longest,  16  Pet.  104.  It  is 
admitted  that  a  case  might  arise  (if  the  petition  for  removal  in  connection 
with  the  pleadings  did  not  show  the  case  was  removable)  when  the  jurisdic- 
tion of  the  state  court  would  not  he  ousted;  but,  in  general,  the  circuit  court 
is  vested  with  the  jurisdiction  of  the  question  whether  the  cause  was  remov- 
able, and  the  opinion  of  the  state  court  on  that  question  does  not  seem  to  be 
important.  But  the  state  court  in  the  case  at  bar  did  assume  to  exercise  ja- 
risdiction  of  the  action  after  tlie  petition  and  bond  were  filed  for  removal,  and 
after  they  were  presented  to  the  court  for  its  information.  We  use  the  word 
"assume"  in  this  connection  advisedly,  for  the  record  reads,  "And  the  court 

of  its  own  motion,"— not  on  the  motion  of  the  receiver,  or  of  any 
♦423      party  to  the  action,  but  Vthe  court  of  its  own  motion  revokes  nhe 

order  hereinbefore  granted  to  the  plaintiff  to  sue  the  said  receiver, 
James 3«  Crew;"  and  this  is  not  all  that  the  court  assumed  to  do,  for  the  rec- 
ord proceeds:  "And  doth  dismiss  this  action  as  to  the  said  Crew,  at  the  cost 
of  the  plaintiff."  Whether  the  court  could  make  such  an  order  in  any  stage 
of  an  action,  not  being  moved  thereto  by  a  party  to  the  record,  or  whether 
any  such  practice  was  ever  before  known,  we  shall  not  here  discuss;  for  any 
order,  except  perhaps  an  order  accepting  the  surety  and  removing  the  cause, 
came  too  late.  The  opinion  of  Mr.  Justice  Strong,  in  the  case  of  Taylor  v. 
Rockefeller,  decided  in  the  Western  district  of  Pennsylvania,  and  reported  in 
the  Central  Law  Journal,  Nov.  1, 1878,  at  page  349,  is  decisive  of  this  point 
He  si^s:  "The  act  of  congress  declares  that,  after  the  petition  and  bond  are 
Qledy  the  state  court  shall  proceed  no  further  in  the  suit.  The  petition  is 
filed  in  the  suit.  It  is  thus  made  a  part  of  the  record,  and,  by  the  act  of  fil- 
ing, the  suit  is  withdrawn  from  the  jurisdiction  of  the  state  court.  It  is  to 
be  observed  that  no  order  of  the  state  oourt  for  a  removal  is  necessary, — cer- 
tainly none  since  the  act  of  1875.  Nor  is.  any  allowance  required*  The  al- 
lowance is  made  by  the  statute." 

With  this  review  of  the  case  at  bar,  in  the  light  of  the  argument  pre- 
sented, aided  by  the  authorities  bearing  upon  the  subject,  we  believe  that 
sufficient  has  been  shown  to  warrant  a  reversal  of  the  several  orders  for  the 
manifold  errors  alleged.  In  our  examination  of  the  questions  involved,  we 
have  with  pleasure  noted  the  tendency  of  the  state  courts,  where  all  distinctions 
between  actions  at  law  and  suits  in  equity  and  the  forms  of  all  such  actions 
and  suits  have  been  abolished,  to  deny  that "  bonijudicis  est  ampliarejurisdie- 
iionemy "  and  to  insist  that  the  doubtful  powers  shall  not  be  exercised.  Almost 
every  important  power  exercised  by  the  earlier  courts  of  chancery  was  based 
upon  the  assumption  of  an  inadequacy  of  remedy  in  the  courts  having  common- 
law  jurisdiction ;  and,  under  the  plea,  **ntUltt8  recedat  e  curia  cancellaria  sine 
remedio"  the  chancellors  extended  their  jurisdiction  and  increased  their  powers 

"for  the  advancement  of  justice;"  and  now  the  courts  of  equity  iu- 
'*'424  duige  in  tJ^e  illu*sion  that  "antiquity  did  nothing  without  a  good  rea- 
.  son,"  forgetting  that  "reason  is  the  soul  of  the  law.  and  when  the 
reason  of  any  particular  law  ceases,  so  does  the  law  itself."  To  the  same 
effect  we  say  that  when  the  necessity  for  a  usage  ceases,  notwithstanding  its 
antiquity,  so  the  usage  itself  should  cease. 

S.  0.  Thacher,  for  defendant  in  error  James  S.  Grew. 

The  seven  different  assignments  of  error  are  really  comprehended  In  these 
two,  viz. :  First^  the  court  below  erred  in  restricting  the  plaintiff  in  error  to 
bring  its  proposed  action  in  the  court  appointing  the  receiver,  '*and  in  no  other 
court;"  second,. the  court  erred  in  the  subsequent  proceedings  in  revoking 
this  order,  and  dismissing  the  action  so  permitted  to  be  brought  in  the  state 
court.  Vhen  the  plaintiff  presented  its  petition  for  a  removal  of  the  same  to 
the  federal  court.  These  two  questions  embrace  all  the  questions  that  are  in 
the  case. 
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« 

I  do  not  follow  the  brief  of  plaintiff  in  error  over  the  wide  field  it  seeks  to 
explore  and  shed  light  apon.  Many  of  its  statements  are  nndoubtedly  true, 
since  they  seem  to  be  reiterations  in  another  form  of  many  rBqniremeots  and 
statements  of  the  Code.  It  seems  too  clear  for  much  more  than  mere  state- 
ment that  the  receiver  is  an  officer  of  the  court  appointing  him.  sHis  posses- 
sion is  that  of  the  court,  and  all  his  actions  and  doings  are  under  the  eomplete 
and  manifest  control  of  the  court.  He  can  neither  sue  nor  be  sued,  except 
under  the  direction  of  the  court.  He  can  take  no  step  without  express  sanc- 
tion, and  a  failure  to  seek  the  direction  of  the  power  appointing  him  falls  in 
its  consequences  upon  himself.  He  cannot  incur  expense;  he  cannot  consent 
to  the  bringing  of  actions  against  himself,  nor  refuse  to  defend  them  when 
properly  brought,  without  subjecting  himself  to  a  penalty.  He  is  the  mere 
hand  of  the  court,  doing  what  he  is  directed,  and  no  more.  Being  told  to 
bring  an  action  in  one  court,  he  cannot  bring  it  in  another;  being 
*425  told  to  defend  an  action  in  one  *court,  he  cannot  appear  in  another. 
These  are  truisms.  As  was  said  by  this  court  in  Railroad  €o»  v .  Smith, 
19  Kan.  229, 230:  '*But  it  is  also  beyond  question  that  a  party  may,  by  leave 
of  the  court  appointing  the  receiver,  maintain  any  action  in  any  court  against 
him.  In  other  words,  the  court  appointing  the  receiver  is  not  thereby  com- 
pelled to  assume  jurisdiction  of  all  controversies  to  which  he  may  become  a 
party,  but  may  leave  their  determination  to  any  court  of  appropriate  jurisdic- 
tion. The  appointment  does  not  ip9o  facto  oust  all  other  courts  of  their  or- 
dinary jurisdiction,  as  to  matters  in  which  a  receiver  may  be  appointed,  or 
which  affect  the  property  placed  in  his  hands.  It  simply  secures  to  that  court 
the  power  to  control  at  its  discretion  all  such  controversies.  It  may  assert  its 
right  to  take  to  itself  all  such  controversies,  or  it  may  leave  them  for  determi- 
nation wherever  the  parties  may  bring  them.  It  may  reach  parties,  and  com- 
pel them  to  proceed  nowhere  else  than  in  its  own  forum.  This  we  think  the 
authorities  uniformly  concede. "  In  no  respect  did  the  district  court  transcend 
the  bounds  above  set  forth. .  It  granted  permission  to  the  plaintiff  to  bring 
its  action  in  the  court  appointing  the  receiver,  and  in  no  other.  It  main- 
tained its  control  from  the  beginning  over  its  officer,  and  the  funds  and- prop- 
erty in  his  charge.  The  order  allowing  the  receiver  to  be  sued  was  made 
within  all  the  rules  defined  by  this  court,  as  well  as  the  current  decisions  of 
all  courts.  It  is  possibly  of  no  moment,  but  I  add  that  the  order  confining  the 
litigation  to  the  state  court  was  made  by  the  court  after  a  full  discussion  of 
the  matter  both  on  the  part  of  the  counsel  for  plaintiff  and  of  the  receiTor  be- 
fore the  court,  the  court  denying  the  request  of  the  plaintiff  for  leave  to  bring 
the  action  in  such  court  as  it  should  deem  be8t,7or  this,  among  other  reasons, 
as  announced  from  the  bench,  that,  if  the  control  of  the  receiver  was  per- 
mitted to  be  transferred  to  the  federal  court,  that  court  could  draw  to  itself, 
in  enforcing  its  decree,  the  entire  cause  in  which  the  receiver  was  appointed, 
or  award  to  the  litigants  in  that  court  all  the  funds  in  the  hands  of  the  re- 
ceiver. In  Railroad  Ck>.  v.  Smith,  this  court  alluded  to  the  practice  in 
*426  the  circuit  court  *of  the  United  States  for  the  district  of  Kansas.  To 
what  is  there  stated  it  may  be  added  that  it  is  the  uniform  practice  in 
that  court  to  confine  to  its  own  adjudication  all  matters  of  large  moment 
wherein  any  one  of  its  receivers  may  be  concerned,  and  it  only  permits  them 
to  be  sued  in  a  state  court  where  the  amount  involved  is  petty,  and  in  no  case 
can  materially  affect  the  funds  in  the  hands  of  the  receiver.  Most  of  these 
oficers  are  appointed  in  railroad  foreclosure  cases.  That  the  court  may  direct 
in  what  forum  its  receiver  may  be  sued,  and  may  affix  this  limitation  to  its 
permission  to  sue  him,  is  as  firmly  settled,  on  principle  and  authority,  as  any 
proposition  of  law  that  can  be  stated.  Neither  of  the  learned  counsel  for  the 
plaintiff  in  error  has  cited  a  single  contrary  authority,  and  a  question  of  law 
mnst  be  very  clear  on  which  there  cannot  be  found  two  differing  decisions  or 
dicta* 
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To  my  mind  the  power  of  the  court  to  designate  the  forum  in  which  its  re- 
ceiver may  be  sued  involves,  as  an  inevitable  corroUary,  the  power  to  revoke 
that  permission  when  it  is  sought  to  be  abused  or  trampled  under  foot  by  the 
party  using  it.  In  the  very  necessity  of  the  case,  from  the  inherent  dignity 
and  self-respect  of  the  court,  it  must  have  the  right  to  visit  summary  Td)iik6 
upon  a  litigant  trifling  with  its  order  in  that  regard,  and  treating  with  con- 
tempt its  leave  to  sue  one  of  its  officers.  Can  it  be  imagined  how  a  court  can 
be  more  summarily  disrespected  than  to  attempt  to  do  what  the  plaintiff  in 
error  did  in  this  case?  It  obtains  an  order  to  sue  the  receiver  in  the  court 
granti  ng  the  order,  and  "  in  no  other  court. "  It  acts  under  that  order  by  bring- 
ing the  permitted  action,  and  then,  in  violation  of  the  spirit,  if  not  the  ex- 
act letter,  of  the  license,  without  seeking  its  revocation  or  modification,  treats 
it  as  a  nullity,  and  contemptuously  proceeds  to  do  against  the  receiver  that 
which  it  was  clearly  forbidden  to  do.  Tot  there  can  be  no  difference  between 
the  proposed  action  of  the  plaintiff  in  error  and  commencing  its  action  cU 
nof>o  in  tlve  federal  court.  Either  course  produces  the  same  result,  viz.,  over- 
throws the  limitation  put  upon  the  permission  to  sue  the  receiver, 
*427  and  each  is  obnoxious  to  the  *charge  of  a  wanton  and  open  disregard 
of  a  plain  and  reasonable  order  of  the  court.  Now,  when  this  at- 
tempted violation  of  its  order  was  brought  to  the  court's  attention  by  the  pre- 
sentation to  it  of  the  petition  and  bond  for  reuioval,  when  the  court  was  no- 
tified that  its  order  in  the  premises  was  treated  as  though  it  were  waste  paper, 
idle  lines  upon  record,  binding  nobody,  and  only  worthy  of  contemptuous 
silence,  could  it  do  less  than  it  did  do?  ^  The  more  serious  inquiry  is  whether 
it  did  enough  to  maintain  the  respect  and  honor  due  to  every  court.  The  light 
penalty  of  revoking  the  license  and  dismissing  the  action,  it  may  well  b^  said, 
WHS  the  very  least  the  plaintiff  in  error  could  expect  from  its  open  affront. 
The  court  would  have  been  justified  in  visiting  a  much  severer  penalty  on  all 
the  parties  so  offending  its  order.  The  power  to  stop  proceedings  in  court  in 
violation  of  the  court's  order  resides  in  every  court.  The  record  does  not 
show  any  offer  on  the  part  of  the  plaintiff  in  error  to  withdraw  its  proposed 
breach  of  the  qourt's  order,  but  rather  the  intention  to  persist  in  it.  With 
such  an  attitude  before  the  court,  how  can  it  complain  of  the  revocation  of 
the  discretionary  order  it  had  sought  and  obtained  from  the  court?  To  have 
permitted  the  plaintiff  in  error  to  proceed  further  would  have  been  a  surrender 
by  the  court  to  a  litigant  of  its  dignity  and  self-respect.  It  would  have  been 
saying,  "Though  your  proposed  act  has  been  in  terms  forbidden  by  the  court, 
yet  you  may  go  on  with  impunity."  The  plaintiff  in  error  complains  that 
the  court  below  refused  to  permit  it  to  violate  its  order,  and  to  treat  with  in- 
difference an  injunction  it  had  heretofore  granted. 

The  permission  to  sue  was  coupled  with  an  imperative  injunction.  This 
was  sought  to  be  overridden  by  the  plaintiff  in  en-or,  and  it  complains  that 
the  court  refused  its  consent  to  such  a  course;  for  it  will  be  observed  that  the 
order  permitting  a  suit  against  the  receiver  was  also  equally  prohibitive 
against  any  other  forum  being  employed  than  the  one  mentioned. 
*428  This  prohibition,  this  injunction,  the  plaln*tiff  in  error  treated  with 
the  utnoiost  negligence.  It  said  to  the  court:  "This  prohibition  you 
have  made,  I  fling  aside  as  worthless;  it  is  not  entitled  to  respect;  it  is  hereby 
thrown  back  into  the  face  of  the  court'*  Is  it  supposable  that  any  court  in 
the  land  would  for  a  moment  tolerate  such  a  violation  of  its  order  by  a  party 
standing  before  it  and  venturing  upon  such  an  unconcealed  contempt  for  iU 
mandate?    To  dismiss  the  cause  seems  a  light  penalty  for  such  an  offense. 

But  it  is  insisted  that  filing  the  petition  and  bond  for  removal  at  once  de 
prived  the  state  court  of  jurisdiction,  and  that  the  court  below  had  no  power 
to  further  act  in  the  premises.  To  this  it  seems  only  necessary  to  say  that 
the  action  was  one  brought  by  permission,  and  was  not  an  ordinary  suit,  and 
the  consent  of  the  court  was  absolutely  essential  to  the  plaintiff  in  error. 
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• 

The  receiver  is  a  part  of  the  court  appointing  him ;  his  possession  is  that  of 
the  court.  An  attempt  to  disturb  the  receiver  touches  the  court  itself;  and 
when  a  party  desires  to  do  this,  he  must  first  obtain  the  consent  of  the  court. 
That  is  what  unquestionably  led  the  plaintiff  in  error  to  present  its  bond  and 
petition  to  the  court  below.  If  the  cause  was  transferred  at  the  moment  the 
petition  was  filed,  then  what  is  there  for  plaintiff  in  error  to  complain  of?  Its 
cause  is  in  the  fedei<al  court,  and  any  order  of  the  district  court  is  a  nullity. 
But  its  cause  as  to  the  receiver  could  not  be  got  into  the  federal  court  with- 
out leave  of  the  state  court;  and  it  was  this  permission  that  was  sought  to  be 
obtained  in  this  indirect  and  uncertain  method,— saying  to  the  court,  "You 
have  peimitted  your  officer  to  be  sued  in  your  own  court,  and  that,  though 
you  enjoined  that  the  suit  should  not  be  brought  elsewhere,  permits  the  plain- 
tiff to  go  where  he  pleases  with  the  action."  Now,  it  is  manifest  the  state 
court  has  a  right  in  all  these  cases  of  removal  to  pass  upon  the  petition,  and 
see  whether  it  presents  a  case  contemplated  by  congress. 

In  Railway  Co.  v.  Ramsey,  22  WaU.  822,  the  court  say,  (page  828:)    "To 

obtain  a  transfer  of  a  suit,  the  parly  desiring  it  must  file  in  the  state 

.^429      court  a  petition  therefor,  and  tender  the  re*quired  security.    Such 

petition  must  state  facts  sufficient  to  entitle  him  to  have  the  transfer 

made.    •    ♦    ♦    If ,  upon  hearing  the  petition,  it  is  sustained  by  the  proof, 

the  state  court  can  proceed  no  further." 

Again,  in  Insurance  Co.  v.  Pechner,  95  U.  S.  188,  the  court  held  (page  186) 
that,  until  a  party  has  shown  to  the  state  court  that  it  has  no.  right  to  "pro- 
ceed further  with  the  cause, "  that  court  may  proceed  with  the  action.  "Hav- 
ing once  acquired  jurisdiction,  the  court  mi^  proceed  until  it  is  judicially 
informed  that  its  power  over  the  cause  has  been  suspended."  See,  also.  Gold- 
washing  Co.  V.  Keyes,  96  U.  8.  199-202,  wherein  the  principle  laid  down  in 
Insurance  Co.  v.  Pechner  is  emphatically  reaffirmed.  Hence  it  is  clear  that 
the  state  court  has  the  right  to  look  into  the  case  made  for  a  removal,  and 
see  whether  it  corner  within  the  statute. 

Now,  the  receiver  was  a  party  defendant  in  this  action  by  viitue  of  a  certain 
order  permitting  him  to  be  su^  in  a  certain  manner.  He  was  in  court  as  a 
party  under  tliat  license,  and  no  otlier.  When  the  petition  for  removal  was 
presented  to  the  court,  it  saw  at  once  an  attempt  to  override  its  order,  or,  to 
say  the  least,  an  attempt  to  obtain  indirectly  a  revocation  of  its  former  order. 
The  matter,  at  the  very  best,  for  plaintiff  in  error,  stood  as  a  demand  upon 
the  court  as  a  right  to  permit  its  officer  to  be  sued  in  another  forum.  Tlie  re- 
ceiver was  a  defendant  as  a  matter  of  grace  on  the  part  of  the  court.  The 
court  was  permitting  the  form  of  an  action  to  judicially  determine  the  right 
of  the  plaintiff  in  error  to  a  fund  in  the  possession  of  the  court.  It  could 
have  disposed  of  the  question  by  a  motion,  and  by  ordering  an  issue  to  be  made 
up  thereon;  but  it  saw  fit  to  permit  the  matter  to  flow  into  the  form  of  an 
action.  Yet  the  case  was  none  the  less  a  proceeding,  so  far  as  the  receiver 
was  concerned,  in  the  original  action  in  which  the  receiver  was  appointed.  If 
the  plaintiff  in  error  had  appeared  in  the  original  action,  and  filed  its  motion 
to  be  paid  its  demand  out  of  the  funds  in  possession  of  the  court,  it  would 
have  had  no  claim  to  have  transferred  such  a  motion  to  the  federal 
'■'430  court;  and  a  petition  *and  bond  filed  by  it  for  that  purpose  would  have 
been  of  no  avail.  But  it  stands  no  better  because  the  court  permitted 
the  same  question  to  be  disposed  of  by  set  and  formal  pleadings  at  its  own 
t)ar.  For  a  somewhat  full  review  of  the  right  and  duty  of  the  state  court  to 
inspect  the  vecord  to  ascertain  whether  the  petition  for  removal  comes  within 
the  provisions  of  the  laws  of  congress,  see  a  case  duly  reported  from  the  su- 
preme court  of  Alabama,  £x  parte  Grimball,  8  Cent.  Law  J.  151. 

HoBTOM,  G,  J.     ThiB  action  was  brought  in  the  ooart  below  to  Z0» 
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cover  possession  of  certain  personal  property,  consisting  of  United 
States  and  national  bank  notes  of  the  value  of  (1,556.22,  alleged  to 
have  been  received  by  W.  A.  Simpson  and  J.  J.  Grippen,  as  the  agents 
of  the  said  savings  bank,  and  as  the  property  of  said  bank.  The  pe- 
tition farther  alleged  that  Simpson  and  Crippen  received  the  bank 
notes  in  1877,  while  copartners  in  business  under  the  name  of  ''The 
Simpson  Bank"  of  the  city  of  Lawrence,  in  this  state;  that  on  De- 
cember 10, 1877,  the  said  James  S.  Crew  was  duly  appointed  tke  re- 
ceiver by  the  district  court  of  Douglas  county  in  an  action  brought 
by  the  said  W.  A.  Simpson  against  J.  J.  Grippen  for  an  accounting 
between  the  partners  and  a  dissolution  of  the  partnership;  that  said 
savings  bank  was  entitled  to  the  immediate  possession  of  the  prop- 
erty, and  that  the  defendants  unlawfully  detained  the  same.  The  ac- 
tion was  not  in  form  prosecuted  against  the  receiver  as  an  individual, 
but  named  him  as  receiver  appointed  by  the  said  district  court,  and 
in  custody  of  the  partnership  property.  At  the  commencement  of 
this  proceeding,  the  plaintiff  in*  error  presented  to  the  court  by  which 
the  receiver  was  appointed  an  application  for  leave  to  make  him  a 
party  defendant  to  this  action.  The  court  granted  the  motion,  the 
attorney  of  the  receiver  consenting,  but  further  ordered  that  such  per- 
mission to  join  the  receiver  as  defendant  should  extend  only  to 
*431  an  action  to  be  brought  and  tried  in  said  district  court.  *Aft- 
erwards  the  pleadings  in  the  case  were  made  up,  and  then  the 
plaintiff  in  error  presented  its  petition  and  bond  for  a  removal  of  the 
cause  to  the  circuit  court  of  the  United  States  for  the  district  of  Kan- 
sas. Thereupon  the  court  revoked  the  permission  before  granted  for 
the  plaintiff  to  sue  the  receiver,  and  dismissed  the  action  as  to  Crew, 
at  the  costs  of  such  plaintiff.  The  various  assignments  of  error  al- 
leged in  the  petition  in  error  are  embraced  in  two  inquiries :  Fint, 
did  the  court  below  err  in  restricting  the  plaintiff  in  error  in  the  pros- 
ecution of  his  cause  of  action  to  the  court  appointing  the  receiver? 
Second,  did  the  court  err  in  revoking  this  order  and  dismissing  the 
action  against  Grew  ? 

The  determination  of  the  first  question  is  mainly  decisive  of  the 
second,  because,  if  the  court  had  the  power  to  designate  the  foram  in 
which  its  receiver  was  to  be  sued,  it  clearly  had  the  authority  to  re- 
voke its  permission  when  it  was  sought  to  be  evaded  or  abused.  The 
proceeding  instituted  by  the  plaintiff  not  only  questioned  the  title  or 
right  of  the  receiver  to  the  property  claimed,  but  sought  to  disturb 
the  possession,  which  he  held  under  the  authority  of  the  court.  A 
receiver  of  a  court  of  justice  has  been  well  said  to  be  the  arm  of  the 
court  by  which  he  is  appointed, — a  part  of  the  court  itself.  He  is 
the  agent  of  no  one  except  the  court  by  which  he  is  authorised  to  aci 
One  court  having  custody  of  property  through  its  receiver  cannot  ad- 
mit that  another  court,  in  defiance  of  its  orders,  has  power  to  define 
what  are  his  duties  with  reference  to  such  property.  To  admit  this 
is  substantially  to  say  that  one  co-ordinate  court  can  sue  another. 
This  cannot  be  done.     The  role  stated  is  established  by  so  many 
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aathorities  that  citation  is  scarcely  necessary.  Every  consideration 
of  economy,  of  the  prevention  of  vexatious  litigation  and  conflicts  of 
jurisdiction,  would  indicate  the  importance  of  protecting  the  exclusive- 
possession  of  the  receiver  by  an  inflexible  rule  of  law.  Even  the 
cases  of  Einney  v.  Crocker,  18  Wis.  80,  and  Allen  v.  Central  B.  Co., 

42  Iowa,  683,  which  assert  the  right  in  some  actions  to  sue 
*432    receivers  ^without  leave  to  prosecute  being  first  obtained  of 

the  court  appointing  them,  concede  "that  a  court  of  equity 
will,  on  proper  application,  protect  its  own  receiver,  when  the  posses* 
sion  which  he  holds  under  the  authority  of  the  court  is  sought  to  be 
disturbed."  The  appointment  of  Grew  as  receiver  of  the  eifects  and 
property  of  the  partnership  in  the  action  of  Simpson  against  Grippen, 
by  the  court  below»  secured  to  that  court  the  power  to  control  at  its 
discretion  all  controversies  which  affected  the  property  placed  in  his 
custody.  It  thereafter  had  the  right  to  take  to  itself  all  such  contro- 
versies, and  compel  parties  to  proceed  nowhere  else  than  in  its  own 
forum.    Bailroad  Co.  v.  Smith,  19  Kan.  229. 

In  this  case  the  plaintiff  in  error  very  properly  asked  permission 
of  the  court,  before  bringing  the  action,  to  join  the  receiver  as  a  de- 
fendant in  the  case.  The  permission  was  granted;  and,  within  the 
principles  above  stated,  the  court,  to  maintain  its  control  over  its  of- 
ficer and  the  property  in  his  charge,  restricted  the  action  to  its  own 
jurisdiction,  and  denied  the  plaintiff  authority  to  prosecute  its  agent 
in  any  other  court.  No  error  was  thereby  committed.  If  it  had  the 
right  to  take  to  itself  the  controversy  over  this  property,  it  surely  had 
power  to  make  the  order  complained  of.  In  fact,  it  adopted  the  prac- 
tice generally  pursued.  In  most  cases'  the  court  appointing  the  re- 
ceiver, upon  motion  or  in  any  other  mode  it  may  think  best,  hears 
the  complaint  and  defenses,  and,  upon  the  issue  made  and  the  proof 
adduced  on  both  sides,  grants  or  denies  the  relief,  as  the  court  may, 
upon  the  issues  made  and  the  proof  under  the  rules  of  law,  deem 
right  and  proper.  Of  course,  this  court  would  have  bad  the  right  to 
review  on  error  any  of  the  proceedings  of  the  inferior  court,  if  the 
action  had  been  prosecuted  therein  under  the  permission  granted,  as 
this  court  had  appellate  jurisdiction,  and  the  order  of  that  court  can- 
not be  construed  or  assumed  to  interfere  with  the  power  granted  to 
the  supreme  court. 

The  power  of  the  district  court  to  take  to  itself  all  controversies 
*433     affecting  the  property  placed  in  the  hands  of  the  re*ceiver, 

and  compel  parties  to  proceed  nowhere  else  than  in  its  own 
forum,  must  necessarily  include  the  power  exercised  by  it  in  dismiss- 
ing the  case  against  Crew.  It  granted  the  permission  in  the  first  in- 
stance, and  it  had  the  right  to  revoke  the  permission  when  it  was 
sought  to  be  abused.  A  court  ought  never  to  permit  its  process  to 
be  improperly  used,  nor  allow  its  orders  obtained  for  one  purpose  to 
be  wrongfully  applied  to  a  different  and  contrary  purpose.  The  court 
granted  permission  to  join  the  defendant  in  an  action  in  its  own 
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fornm,  and  the  plaintiff  seeks  to -make  this  order  the  basis  tooasttbe 
court  of  its  jarisdiction,  or  a  bridge  to  pass  over  into  another  forDm. 
The  order  was  granted  that  the  district  court  might  assume  jnrisdic- 
tion  of  the  controversy  between  plaintiff  and  the  receiver,  and  the 
plaintiff  seeks  to  abuse  the  order  to  transfer  the  controversy  to  another 
jurisdiction.  This  is  unfair  to  the  court.  If  sustained,  it  defeats 
the  very  purpose  for  which  the  permission  was  given.  The  theory  of 
counsel  to  that  end  is  unsound.  It  rests  upon  no  stable  foundation. 
Even  assuming  that  the  plaintiff  had  the  right  to  bring  the  action 
without  any  previous  assent  having  been  given,  within  Railroad  Co. 
V.  Smith,  supra,  the  district  court,  with  all  the  parties  before  it,  had 
the  power  to  compel  the  plaintiff  to  proceed  nowhere  else.  Counsel 
contend,  however,  that  the  court  had  no  power  to  refuse  the  removal 
to  the  United  States  circuit  court,  and  could  do  nothing  to  affect  the 
right  of  the  petitioner.  Certainly,  the  court  had  the  right  to  look 
into  the  case  when  the  petition  and  bond  were  presented  for  accept* 
ance,  and  see  whether  it  came  within  the  statute.  Goddard  v.  Bosson, 
21  Kan.  *189.  When  it'  made  this  examination,  it  at  once  ascer- 
tained that  the  case  within  the  practice  and  decisions  of  the  federal 
courts,  as  to  Crew,  was  not  removable.  It  has  been  the  frequent  and 
uniform  ruling  of  the  federal  courts  that  a  suit  cannot  be  commenced 
against  a  receiver  without  leave  being  first  obtained  from  the  court 
appointing  such  receiver.  At  the  time  of  the  filing  of  the  petition 
and  bond  for  removal,  consent  had  been  obtained  to  sue  in  the 
*484  district  c6urt  of  *Douglas  county,  but  this  consent  was  bur- 
dened with  the  limitation  that  the  controversy  with  the  re- 
ceiver was  to  be  settled  in  that  court,  subject,  of  course,  to  appeal  on 
error  of  the  proceedings  to  the  appellate  court.  The  permission  to 
sue  was  coupled  with  an  imperative  injunction  not  to  go  to  any  other 
court.  As  the  court  had  the  power  to  affix  to  the  permission  the  in- 
junction, the  case  could  not  be  removed,  as  to  the  receiver,  without 
the  consent  of  the  court  granting  it.  «The  case,  under  the  circum- 
stances, was  not  an  ordinary  action,  and  the  consent  of  the  court 
was  absolutely  essential  for  the  prosecution  of  the  action  in  the  cir- 
cuit court,  by  the  well-established  rules  again  and  again  announced 
by  the  feder^^l  courts.  In  the  absence  of  this  consent,  any  action  or 
order  of  this  court,  even  if  favorable  to  the  plaintiff  in  error,  wodM 
avail  him  nothing,  as  the  rules  we  have  stated  pertaining  to  suits 
against  receivers  in  the  federal  courts  are  strictly  observed  by  them. 

The  judgment  of  the  district  court  mast  therefore  be  affirmed. 

(All  the  justices  eoncnrring.) 
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Hbnby  J.  Grifpeh  V.  William  A.  Simpson  and  others. 

Loan  &  Tbubt  Bay.  Bank  c;.  William  A.  Simpson  and  others. 

January  Term,  1879. 

Two  cases,  brought  here  by  petition  in  error  from  the  district  court 
of  Douglas  county,  in  each  of  which  T.  A.  Hurd  and  0.  A*  Bassett 
appeared  for  plaintiff  in  error,  and  S.  0.  Thacher,  for  defendant  in 
error  James  S.  Grew. 

HoBTON,'  G.  J.  In  each  of  these  cases,  ]udfi;ment  is  claimed 
against  William  A.  Simpson  and  Joseph  J.  Crippen,  for  the 
*435  *8um  of  (7,500,  together  with  interest,  and  for  an  order  on 
the  receiver,  James  S.  Crew,  directing  him  to  pay  such  judg- 
ment ratably  with  otber  claims  admitted  against  the  paii'tnership. 
Practically  the  same  questions  are  involved  in  these  as  in  the  case  of 
Meredith  Village  Sav.  Bank  v.  Simpson,  ante,  *414,  and  under  the  au- 
thority of  that  case  and  the  principles  there  stated,  these  cases  will 
also  be  affirmed. 

(All  the  justices  oonearring.) 


Laconia  Sav.  Bank  v.  William  A.  Simpson  and  others. 

GoNCOBD  Sav.  Bank  v.  William  A.  Simpson  and  others. 

January  Term,  1879. 

Two  cases,  brought  here  by  petition  in  error  from  the  district  court 
of  Douglas  county.  In  each  of  these  cases  T.  A.  Hard  and  0.  A. 
Bassett  appeared  for  plaintiff  in  error,  and  S.  0.  Thaeher,  for  defend- 
ant in  error  James  B.  Grew. 

HoBTON,  G.  J.  The  questions  in  these  cases  are  like  those  in  the 
case  of  Meredith  Village  Sav.  Bank  v.  Simpson,  ante,  *414,  and  there- 
fore the  decision  in  that  case  is  decisive  in  these.  The  judgment  in 
each  case  will  be  affirmed  accordinglyi  with  costs. 

(An  the  justices  concurring.) 
v.22k— 20 
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•436  *E-  D.  WoLP  V.  Geo.  W.  Dozer. 

January  Term,  1879. 

Statute  of  Frauds:  Landlord  and  Tenant:  Void  Contract.  A  yerbal 
agreement  to  lease  lands  for  the  term  of  one  year,  to  commence  from  a 
future  day,  is  void,  under  section  6,  c.  43,  p.  505,  Gen.  St.^ 

Error  from  Allen  district  court.  At  the  Jane  term,  1878,  of  the 
district  court,  Dozer,  as  defendant,  had  judgment  against  Wolf,  as 
plaintifF,  who  brings  the  case  here. 

Cr.  P.  Smith  and  Cates  dt  Keplinger,  for  plaintiff  in  error. 

Murray  d  Richards,  for  defendant  in  error. 

HoRTON,  G.  J.  The  facts  of  this  case  are  substantially  as  follows: 
In  August,  1877,  the  defendant  in  error  was  in  the  possession  of  cer- 
tain farm  lands  belonging  to  the  plaintiff  in  error,  under  a  lease  to 
expire  March  1,  1878.  Soon  after  the  last-named  date,  plaintiff 
brought  bis  action  of  forcible  entry  and  detainer  against  the  defend* 
ant.  As  his  defense,  the  defendant  claimed  and  offered  evidence, 
against  objections  of  plaintiff,  that  about  August  15,  1877,  plaintiff 
made  a  verbal  contract  to  rent  to  him  the  premises  another  year,  be- 
ginning March  1,  1878,  on  the  same  terms  as  he  then  held  them. 
The  court  instructed  the  jury  that,  if  they  found  the  plaintiff  and  de- 
fendant entered  into  an  agreement  for  the  lease  of  the  premises,  in 
accordance  with  the  terms  and  conditions  and  at  the  times  alleged  by 
the  defendant,  they  must  return  a  verdict  in  his  favor.  Upon  the 
tSbtimony  of  the  defendant  of  the  verbal  agreement  to  lease  of  Au- 
gust, 1877,  and  this  instruction,  the  defendant  obtained  a  verdict  and 
judgment.  It  is  very  clear  from  these  facts  that  the  defendant  ought 
not  to  have  succeeded.     The  court  mistook  the  law  in  reference  to  the 

case.  Under  the  proof,  the  agreement  was  invalid.  It  was 
*437     directly  in  conflict  with  the  act  for  the  prevention  of  ^frauds 

and  perjuries.  It  was  a  verbal  agreement  to  lease  lands  for 
the  term  of  one  year,  to  commence  from  a  future  day,  and  therefore 
void  under  the  provisions  of  section  6,  c.  43,  Gen.  St.  Edge  v.  Straf* 
ford,  1  Tyrw.  293, 1  Cromp.  &  J.  389,  391 ;  Inman  v.  Stamp,  1  Starkie, 
10;  Tayl.  Landl.  &  Ten.  §  30;  Bawlins  v.  Turner,  1  Ld.  Baym.  736; 

1  Parol  lease  made  valid  by  part  performance.  Bard  v.  Elston.  SI  Kan.  874, 1 
Pac.  Rep.  565.  See,  also,  on  part  performance  to  take  case  out  of  statute  of  frands, 
Galbraith  v.  Galbraith,  5  Kan.  241,  and  note;  Long  v.  Duncan,  10  Kan.  S84,  and 
note;  as  to  contracts  not  to  be  performed  In  one  year,  Wilkinson  v.  Heavemich, 
26  N.  W.  Rep.  189,  and  note. 

An  agreement  by  parol  for  a  lease  for  a  full  term  of  a  year,  to  begin  in  the 
future,  is  not  void  under  the  statute  of  frauds.  Whiting  y.  Oiilert«  (luch.)  18  K. 
W.  Rep.  219. 
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Anon.,  12  Mod.  610;  Delano  v.  Montague,  4  Gash.  42.  There  was 
no  evidence  introduced,  to  t^ke  the  case  out  of  the  operation  of  said 
section  of  'the  statute  of  frauds,  and  we  need  not  consider  any  other 
subject  of  inquiry. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 
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♦438  ♦JULY  TEEM,  1879. 


PRESENT: 

Hon.  albert  H.  HORTON,  Chzet  Jitbtigb. 

Hon.  DANIEL  M.  VALENTINE,    I  ao«..^^™  T^amr^» 
Hon.  DAVID  J.  BREWER,  \  associatk  justioes. 


State  of  Kansas  ex  rel.  3.  W.  Grbbn,  Go.  Att'y,  etc.,  v.  Lawrrroh 

Bridge  Go.  and  others. 

July  Tenn,  1879 

1.  Lawrence  Bridge  Company :  BiBsolved:  The  oorporation  known  as  the 

Lawrence  Bridge  Company,  organized  under  an  act  of  the  territory  of 
Kansas,  approved  February  9, 1858,  and  the  acts  amendatory  thereto, 
with  the  exclusive  right  and  privilege  of  building  and  maintaining  a 
bridge  across  the  Kansas  river  at  the  city  of  Lawrence,  was  dissolved  in 
twenty-one  years  from  said  February  9, 1858,  by  expiration  of  the  time  lim- 
ited for  its  continuance  by  the  special  statute  under  which  it  was  created. 

2.  Corporations:    Constitutional  Law:    The  provisions  of  section' 25,  c. 

28,  Gen.  St.,  are  invalid  and  void  so  far  as  they  attempt  to  authorize  cor- 
porations organized  under  special  acts  of  the  territory  of  Kansas  to  continue 
in  the  enjoyment  and  exercise  of  the  powers,  privileges,  and  fr^iuchises 
conferred  on  them  by  their  special  acts  of  incorporation  without  any  lim- 
itation as  to  time,  as  in  condict  lyith  section  1  of  article  12  of  the  stat€ 
constitution.^ 

8.  Lawrence  Bridge :  Public  highway :  In  1868,  the  Lawrence  Bridge 
Company  constructed  a  bridge  over  the  Kansas  river  at  the  city  of  Law- 
rence, for  the  convenience  of  the  public,  in  the  hope  of  profit  to  be  de- 
rived from  tolls,  as  authorized  by  its  special  chaiter.  Since  1863,  the 
bridge  has  been  used  as  a  thoroughfare,  uninterruptedly  and  without 
molestation,  except  tolls  have  been  demanded  and  taken  from  all  persons 
crossing  the  bridge.  The  corporation  had  no  property  in  the  approaches 
to  the  bridge,  nor  in  any  of  tlie  lands  on  which  it  was  built.  The  bridge 
is  an  immovable  structure,  and  an  extension  of  the  highway  over  the 
Kansas  river.  Held,  that  the  bridge  is  a  public  highway.  When  the 
corporation  expired  by  limitation,  its  franchise  or  license  to  demand  or 
take  tolls  expired;  and  thereafter,  ^nd  at  this  time,  the  free  usee)!  said 
common  highway  is  in  the  public. 

*489     ^Original  proc;^edings  in  qtu)  warranto. 

The  petition  herein  was  filed  in  this  court  February  19, 1879; 
the  answer  thereto,  by  the  Lawrence  Bridge  Gompany,  G.  W.  Babcock, 
Edward  Thompson,  Jerre  Brook«,  and  Charles  Pearsall,  the  defend- 

>8ee  State  v.  Stonnont,  24  Kan.  698;  as  to  what  acts  are  special  in  conferring 
corporate  powers,  see  Topeka  v.  Gillett.  82  Kan.  481, 4  Pac.  Rep.  800;  as  to  public 
bridge,  built  partly  by  a  county.  In  re  Kansas  Ci^  Bridge  &  L  Co.,  11  Pac.  Rap. 

sua. 
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ants,  was  filed  March  21,  1879;  and  the  reply  thereto,  April  21, 
1879.  The  act  incorporating  said  bridge  company,  pleaded  in  the 
second  defense  contained  in  the  defendant's  answer,  is  as  follows : 

''Be  it  enacted  by  the Batemar  and  LegMaUw  Assembly  of  the  Territory  qf 
Kansas: 

"Section  1.  That  the  exclusive  right  and  privilege  of  bailding  and  main- 
taining a  bridge  across  the  Kansas  (Eaw)  river  at  the  city  of  Lawrence  is 
hereby  granted  for  the  period  of  twenty-one  years  to  0.  W.  Babcock,  S.  1^ 
Prentiss,  James  Christian,  Josiah  Miller,  Joel  K.  Goodin,  Marcus  J.  Parrott, 
James  F.  Legate,  or  their  assigns,  and  such  persons  as  may  be  associated 
with  them  for  that  purpose. 

''Sec.  2.  Said  C.  W.  Babcock  and  t1)e  other  persons  named  in  the  foregoing 
section,  and  their  associates,  or  a  majority  of  them,  are  hereby  anthorizeil  to 
form  a  company  to  be  known  as  the  Lawrence  Bridge  Company,  the  capital 
stock  of  which  shall  be  three  hundred  and  seventy-five  thousand  dollars,  U) 
be  divided  into  shares  of  one  hnndred  dollars  each;  and  shall  have  power  to 
prescribe  by-laws  for  the  regulation  of  said  company,  receive  and  collect  sub- 
scriptions to  such  capital  stock,  establish  and  collect  tolls  for  crossing  said 
bridge,  sue  and  be  sued,  and  hold  and  convey  real  estate  adjacent  to  said 
bridge  suffiifient  for  the  purposes  herein  mentioned,  not  to  exceed  one  hun* 
dred  and  sixty  acres,  or  a  quarter  section. 

"Sec.  8.  The  rates  of  toll  on  said  bridge  shall  be  ^uch  as  shall  be  prescribed 
by  the  board  of  county  commissioners  of  Douglas  county,  and  said  bridge 
shall  be  constructed  so  as  not  to  prevent  the  navigation  of  said  river  by  steam- 
boats. 

"Sec.  4.  Unless  said  bridge  shall  be  commenced  within  three  years,  this  act 
shall  be  void.  An  act  entitled  'An  act  to  incorporate  the  Lawrence, Bridge 
Company,'  approved  Februaiy  17, 1857,  is  hereby  repealed. 

"This  act  to  take  effect  from  and  after  its  passage. 

[Signed]  **G.  W.  Deitzler, 

"Speaker  of  House  of  Representatives. 

''Approved  February  9,  1858. 

*•  J.  W.  Denvesr,  O.  W.  Babcook, 

••Acting  Governor.  Pres't  of  Oonncil.** 

«440    ^Section  35  of  chapter  2S  of  the  aiet  entitled  ''An  act  concern- 
ing private  corporations,"  approved  February  29,  1868,  is  as 
follows: 

"Sec.  25.  Any  corporation  heretofore  organized  and  now  in  existence  un- 
der any  general  or  special  law  of  the  territory  or  the  state  of  Kansas,  may, 
by  a  vote  of  its  board  of  directors,  accept  any  or  all  the  provisions  of  this  act, 
and  have  and  exercise  ail  the  rights,  powers,  and  privileges  conferred  by  this 
act,  by  filing  a  copy  of  their  acceptance  with  the  secretary  of  state,  wliere.- 
upon  that  portion  of  thei^  charter  inconsistent  with  this  act,  or  the  portion 
accepted,  shall  cease  to  be  applicable  to  such  corporation;  and  they  shall  have 
the  exclusive  right  to  carry  out  the  objects  of  said  corporation,  as  described 
in  their  act  of  incorporatiou  or  certificate  filed  with  the  secretary  of  state,  if 
acting  under  a  general  law  within  the  limits  and  boundaries  described  in  said 
act  of  incorporation,  or  certificate,  as  the  case  may  be,  without  any  limiUition 
as  to  time,  and  shall  possess  all  the  privileges  and  franchises  conferred  by  their 
act  of  incorporation  or  certificate  filed  with  the  secretary  of  state*  not  aban- 
doned In  the  copy  of  acceptance  of  any  or  all  the  provisions  of  this  act." 

July  10,  1879,  the  case  was  tried  and  submitted,  and  September 
24,  1879,  the  opinion  was  filed. 
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J.  W.  Greertf  Co.  Atty.,  and  J.  P.  Vsher^  for  plaintiiDF. 

If  by  intendment  it  can  be  held  that  a  corporation  was  aathorisced  which 
should  exist  during  the  time  the  license  to  build  and  maintain  the  bridge  ran. 
then  the  corporation  was  dissolved  on  the  ninth  dayx>f  February*  1879,  which 
was  the  day  the  license  expired.  If  it  be  contended  that  the  act  chartered  a 
company,  or  authorized  the  organization  of  a  chartered  company,  it  is  in  vain 
to  contend  that  such  a  company  had  perpetuity.  The  most  tbat  can  be  said 
for  defendants  in  this  respect  is  that  the  company  endured  either  for  ten  years 
or  twenty-one  years,  during  which  time,  if  a  corporation,  the  powers  conferred 
by  the  act  might  be  exercised.  The  act  in  terms  licensed  the  erection  of  a 
bridge,  and  provided  for  the  taking  of  tolls  as  the  commissioners  of 
*441  Doug*las  county  might  prescribe.  But  the  defendants  procured  an 
act  of  the  leglstature  of  the  state  of  Kansas,  in  1868,  speci^ng  what 
tolls  they  might  take.  This  act  was  plainly  unconstitutionid,  and  void.  At- 
chison v.Bartholow,  4  Kan.  124;  Wyandotte  v.  Wood,  5  Kan.  *603;  State  v. 
Cincinnati,  20  Ohio  St.  18, 36;  Commercial  Nat.  Bank  v.  lola,  2  Dill.  353, 366. 

The  defendants,  assuming  to  be  a  corporation,  on  the  eighth  day  of  Febru- 
ary last,  (one  day  before  the  license  for  their  bridge  expired,)  adopted  so  much 
of  chapter  23  of  the  General  Statutes  of  Kansas  as  was  not  inconsistent  with 
the  act  of  the  territorial  legislature  before  referred  to,  conferring  the  license. 
The  object  of  this,  as  declared  by  the  defendants,  was  to  perpetuate  the  pre- 
tended corporation  for  all  time;  and,  in  perpetuating  it,  also  to  perpetuate  the 
license,  which  they  vainly  supposed  they  could  do  by  virtue  of  the  twenty-fifth 
section  of  the  act  concerning  private  corporations.  If  it  were  possible  to  con- 
clude that,  by  the  action  of  the  defendants  on  the  eighth  day  of  February  last* 
they  accepted  all  the  provisions  of  section  25,  it  will  not  help  them;  for,  by 
the  repeated  decisions  of  this  court,  it  is  not  competent  for  the  l^slature, 
under  the  constitution,  to  extend  or  increase  the  powers  of  a  corporation  cre- 
ated or  existing  under  a  special  law;  and  the  wonis,  **  without  any  limitation 
as  to  time,"  are  not  to  be  construed  so  as  to  confer  the  power  to  exercise  ex- 
clusive right  to  maintain  the  bridge  and  demand  tolls  of  the  public  forever. 
The  license  to  build  and  maintain  the  bridge  and  take  tolls  was  but  for  twenty- 
one  years.  The  bridge  was  constructed  in  a  public  highway,  and  all  the  time 
belonged  to  the  public.  The  right  of  the  defendants  in  the  fridge  was  a  pos- 
sessory right,  a  right  which  they  could  possess  so  long  as  they  kept  the  bridge 
in  repair.  They  had  no  property  in  the  approaches  to  the  bridge,  or  in  the 
bridge  itself,  only  as  above  stated.  Upon  the  expiration  of  their  franchise, 
the  right  to  possession,  which  had  been  granted  them  by  the  act  of  1858, 
ceased, — that  is,  their  right  to  occupy  the  bridge  and  take  toll,  ceased;  and  it 
was  not  competent  for  the  legislature  to  confer  npon  them  any  farther 
*442  privilege  to  take  toll  upon  this  public  *high  way  after  their  license  ex- 
pired. The  bridge  was  a  public  highway,  was  built  for  the  pabUc, 
and  didicated  to  the  public  use.  In  this  public  property  the  defendants  had  but 
a  usufruct,  and  they  were  charged  with  the  duties  of  a  usufructuary.  The 
easement  was  vested  in  the  public,  as  it  is  in  ether  common  highways.  Ev^y 
person  had  the  right  to  pass  over  it  by  paying  a  tax  for  its  support.  State  v. 
Maine,  27  Conn.  641.  Upon  the  resumption  of  the  franchise  the  easement 
was  still  in  the  public,  disburdened  of  tolls,  but  otherwise  unaffected.  Ang. 
Highw.  7;  Stete  v.  Maine,  27  Conn.  641;  Murray  v.  Berkshire  Co.  Com*rs, 
12  Mete.  458.  The  only  difference  between  a  common  highway  and  a  toll- 
road  is  the  manner  in  which  the  expenses  attending  the  construction  and 
maintenance  are  defrayed.  Ang.  Highw.  p.  8,  §  9;  Com.  v.  Wilkinson,  16 
Pick.  175;  Craig  v.  People,  47  Dl.  493;  Benedict  v.  Qoit,  8  Barb.  459,  466; 
Cooley,  Const.  lim.  538,  546;  Chagrin  Falls,  etc.,  Co.  v.  Cane,  2  Ohio  St.  419, 
427;  Murray  V.Berkshire  Co.  Com'rs,  12  Mete.  458;  People  v.  Mayor,  etc.,  of 
Brooklyn,  4  N.  Y.  431;  Rogers  v.  Burlington,  3  Wall.  654;  Mitchell  v.Bur- 
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lington,  4  Wall.  270;  Bogero  v.  Bradahaw,  20  Johns.  742.  And  in  analogy 
to  toll-roads  are  toll-bridges;  these  are  highways.  Ang.  Highw.  p.  32,  §  7; 
Thompson  v.  Matthews,  2  Edw.  Ch.  212.  That  the  easement  and  property  in 
the  Lawrence  bridge,  upon  the  expiration  of  the  franchise  granted  to  C.  W. 
Babcock  and  his'  associates,  were  in  the  public,  see  Central  Bridge  Corp.  v. 
City  of  Lowell,  15  Gray,  114;  State  v.  Lake,  8  Nev.  276;  Murray  v.  Berkshire 
Co.  Com'rs,  12  Mete.  458;  Erie  A  N.  E.  R.  Co.  v.  Casey,  26  Pa.  St.  307;  Wa- 
terford,  eto., Turnpike  Co.  v.  People,  9  Barb.  173;  Com.  v.  Wilkinson,  16  Pick. 
176;  People  v. Mayor,  eto.,  of  Brooklyn,  4  N.  Y.  481. 

It  was  beyond  the  power  of  the  legislature  to  bestow  upon  the  defendants 
the  right  to  take  tolls  for  passing  the  bridge  after  their  license  expired.  The 
attempt  to  confer  such  a  right  would  be  in  violation  of  that  clause  of  the  con- 
stitution of  the  United  States  which  forbids  the  enactment  of  any  law  which 
impairs  the  validity  of  contracts.  The  contract  was  that,  in  consideration 
that  the  defendants  would  erect  a  bridge  for  the  public,  and  maintain  the 
same  for  twenty-one  years,  they  should  have  the  right,  during  that  period, 
of  collecting  tolls  from  all  persons  using  the  bridge.  The  claim  now  is  that 
the  contract  has,  by  indirection,  been  changed.  This  bridge  being  within 
the  city  of  Lawrence,  the  fee-simple  title  to  the  land,  and  also  the  prop> 
*443  erty  In  the  bridge  *are  in  the  county  commissioner  of  Douglas  county 
as  a  body  corporate.  12  Kan.  *275.  The  commissioners  are  a  body 
corporate,  and  have  identity  as  such  corporation  the  same  as  an  individual, 
and  it  is  no  more  competent  for  the  legislature  to  prolong  a  use  of  the  property 
of  such  corporation,  appending  to  such  use  the  right  to  take  toll,  than  it  would 
be  for  the  legislature  to  devote  the  property  of  an  individual  to  the  use  of 
another.  The  claim  is  that  the  legislature  had  the  right  to  perpetuate  a  bur- 
den upon  the  corporate  property  of  the  county.  If  it  be  not  a  burden,  the 
suiferance  of  which  is  an  advantage  to  the  defendants,  they  would  not  be 
here  claiming  the  right. 

The  Lawrence  bridge  is  a  highway  by  dedication.  The  defendants,  under 
contract  with  the  state  of  Kansas,  in  the  fall  of  1863,  built  and  completed 
the  bridge  across  the  Kaw  at  Lawrence,  and  opened  it  to  public  travel. 
The  public  at  once  took  possession  thereof  as  a  highway  across  the  river, 
and  have  ever  since  enjoyed  it  as  such.  The  public  have,  by  a  direct  tax 
levied  upon  them  ever  since,  kept  it  up,  and  in  good  repair,  and  have  paid 
their  contractors  large  profits  for  performing  this  work.  The  public  have 
done  a  large  amount  of  work  upon  the  approaches  to  said  bridge,  in  raising 
the  grade,  macadamizing  the  same,  laying  sidewalks  thereon,  and,  in  1874, 
according  to  the  terms  of  the  contract  of  the  city  of  Lawrence  with  C.  "W. 
Babcock,  introduced  in  evidence,  and  the  evidence  of  C.  W.  Babcock,  the  pub- 
lic expended  the  sum  of  $1,500  in  raising  that  portion  of  Massachusetts  street 
called  the  Lawrence  bridge  up  to  a  proper  grade  with  the  rest  of  the  street. 
The  defendants  sat  complacently  by  and  saw  the  work  go  on.  They  offered 
no  objection;  did  not  warn  the  public  that  the  bridge  was  their  private  prop- 
erty, and.  that  they  denied  the  right  of  the  public  to  a  highway  across  the 
bridge;  and  they  are  now  estopped  to  deny  that  the  bridge  is  not  a  high- 
way dedicated  to  the  public  use.  Craig  v.  People,  47  111.  493;  Dimon  v.  Peo- 
ple, 17  Dl.  421;  Hiner  v.  Jeanpert,  65  111.  430;  City  of  Chicago  v.  Wright,  69 
111.  328;  Smith  v.  Town  of  Flora,  64  111.  95;  City  of  Cincinnati  v.  White's 
Lessee,  6  Pet.  431;  Post  v.  Pearsall,  22  Wend.  425;  Lemon  v.  Hayden,  13 
Wis.  164;  Connehan  v.  Ford,  9  Wis.  240;  Onstott  v.  Murray,  22  Iowa, 
*444  469.  This  bridge  is  also  a  highway  by  prescription.  The  pub^lic 
have  traveled  it  since  the  fall  of  1863  continuously,  with  a  claim  of 
right;  and  this,  within  the  authorities,  makes  the  bridge  a  highway  by  pre- 
scription. Cemetery  Ass'n  v.  Meninger,  14  Kan.  318;  Oliphant  v.  Atohison 
Go.  Com'rs*  18  Kan.  386. 
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Oeo.  J.  Barker  and  Clough  d  Wheats  for  defendants. 

By  section  25  of  the  "act  concerning  private  corpor<itions, "  approved  Feb- 
ruary 29,  186d»  (Gen.  St.  196,  197,)  any  corporation  organized  before,.and  in 
existence,  when  that  act  took  effect,  under  ^ny  general  or  special  law  of  the 
territory  or  state  of  Kansas,  was  authorized,  by  a  vote  of  its  board  of  direct- 
ors, to  accept  any  or  aU  the  provisions  of  that  act,  and  to  have  and  exercise 
all  the  rights,  powers,  and  privileges  conferred  thereby,  by  filing  a  copy  of  its 
acceptance  with  the  secretary  of  state;  all  of  which  said  corporation  did,  by 
filing  such  acceptance  with  the  secretary  of  state,  on  the  eighth  day  of  Feb- 
ruary, 1879,  as  stated  in  defendants'  answer,  and  shown  by  the  certificate 
read  in  evidence.  We  claim  that,  by  virtue  of  that  section  25,  said  company 
from  that  time  has  had  the  exclusive  right  to  carry  out  the  objects  of  that 
corporation,  the  Lawrence  Bridge  Company  aforesaid,  as  described  in  the 
special  acts  stated  in  the  petition  and  answer,  without  any  limitation  as  to 
time,  and  that  it  possesses  all  the  privileges  and  franchises  conferred  by  said 
acts  of  incorporation,  that  is,  those  pleaded  in  defendants'  answer,  as  none  of 
them  were  abandoned  by  the  acceptance.  Ck)tton  v.  Mississippi  &  B.  B.  B. 
Co.,  22  Minn.  372;  Erie  &  N.  E.  R.  Co.  v.  Casey,  26  Pa.  St.  307,  808;  Belle- 
ville,  etc.,  R.  Co.  v.  Gregory,  15  111.  20;  State  Bank  v.  State,  1  Blackf .  273, 
280;  La  Grange  &  M.  R.  Co.  v.  Rainey,  7  Coldw.  422;  Nelson  v.  Vermont  & 
C.  R.  Co.,  26  Vt.  717;  State  v.  Lake.  8  Nev.  282;  1  Dill.  Mun.  Corp.  ^ 
113,  116,  and  note;  Charles  River  Bridge  v.  Wan-en  Bridge,  7  Pick.  345,493; 
Hamilton  v.  Keith.  5  Bush,  459.  These  cases  show  that  the  time  of  the  ex- 
istence of  a  corporation,  and  within  which  it  may  have,  keep,  and  retain  its 
property  and  franchises,  can  be  extended.  And  further,  with  reference  to 
said  section  25,  and  section  1  of  article  12  of  the  constitution,  in  connection 
with  said  Cotton  v.  Mississippi,  etc.,  Co.,  22  Minn.  372,  see  Mayor,  etc,  of 
Worcester  v.  Norwich  &  W.  R.  Co.,  109  Mass.  103,  112,  and  cases  cited. 
Cases  concerning  toll-roads,  turnpikes,  and  other  grounds  owned  by  the  state 

or  the  public,  are  not  in  point  on  the  question  of  reversion  made  by 
*445      plaintiff.    There  cannot  *be  a  reversion  of  a  thing  to  a  party  who  has 

not  a  reversionary  Interest.  The  state  never  owned  the  bridge.  It 
was  put  up  with  the  money  of  the  bridge  company,  advanced  by  the  stock- 
holders thereof,  and  was  not  erected  upon  a  highway.  The  state  had  noth- 
ing there  before,  and,  of  course,  can  have  nothing  now,  nor  when  the  com- 
pany shall  cease  to  '^xist.  We  claim  that  when  the  company  ceases  to  be  a 
corporation,  the  bridge  company  will  own  the  bridge;  that  it  will  be  its  pri- 
vate property,  with  which  it  may  do  as  it  pleases,  the  same  as  the  owner  of 
any  other  property  may. 

The  sections  24  (Laws  1855,  p.  190)  and  42,  (Gen.  St.  c.  23,)  in  this  brief 
mentioned,  in  relation  to  the  property  of  a  dissolved  corporation  being  in 
the  control  of  the  officers  thereof,  for  the  use  of  the  creditors  and  stockhold- 
ers, would  of  itself,  we  submit,  prevent  any  reversion  of  any  kind.  These 
sections  are,  we  submit,  in  direct  conflict  with  the  claim  of  reversionary  in- 
terest made  by  plaintiff,  whether  the  corporation  has  ceased  to  exist  or  not, 
and  whether  said  section  25,  and  the  acceptance  thereunder  made  by  the  de- 
fendant corporation  to  extend  its  franchises,  are  operative  as  to  this  case  or 
not,  and  whether  the  state  or  private  persons  own  the  bed  of  that  river.  We 
further  submit,  if  every  other  question  in  this  case  is  against  us,  that  the 
bridge  remains  the  property  of  the  defendant  corporation,  and  that,  if  people 
wish  to  cross  it,  they  can  be  charged  reasonable  compensation  therefor.  Toll 
rates  fixed  by  law,  we  suppose,  would  be  such  reasonable  compensation,  as 
indicated  by  the  Maine  and  Pennsylvania  cases  hereinafter  cited  on  that  pcdnt, 
even  if  toll  as  such  cannot  be  collected.  And  further,  if  the  court  shall  bold 
that  the  defendant  corporation  .has  ceased  to  exist,  but  that  its  stockholders 
own  the  bridge,  or  any  part  thereof,  under  said  section  24  and  section  42»  or 
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if,  for  any  other  reason,  defendants  cannot  be  paid  for  the  use  of  their  bridge, 
either  as  compensation  or  rent  or  as  toll,  then,  we  submit,  they  can  close  it  up; 

otherwise,  the  state  can  take  the  property  of  defendants  without  com- 
♦446     pensaldon,  and  this  is  in  oooAlct  with  said  sections  24  and  42.    *baid 

sections  are,  of  course,  operative  of  their  own  force,  even  if  the 
state  owns  the  bed  of  the  river;  so  that,  because  of  those  two  sections,  the 
stockholders  of  ttie  bridge  company  will  own  the  bridge  on  the  dissolution  of 
that  corporation,  irrespective  of  the  question  concerning  the  ownersliip  of  the 
bied  of  the  river.  At  the  time  the  defendant  corporation  put  in  stones,  planks, 
piers,  and  the  superstructure  for  its  bridgCt  section  24,  p.  190,  Laws  1855, 
w<is  in  force,  to  secure  to  the  stockholders  of  the  corporation  the  property 
thereof  after  the  dissolution  of  the  corporation,  and  section  42  of  tlie  present 
general  corporation  act  still  secures  that  right  given.  As  the  work  was  done, 
we  submit  that  defendants  ought  not  to  be,  by  any  doctrine  of  reversion  or 
other  technicality,  construed  out  of  their  bridge  property.  We  claim  that, 
under  the  statements  in  the  pleadings  and  the  evidence,  it  appears  that  the 
defendant  corporation  is  the  owner  of  the  ground  on  which  the  bridge  stands. 
The  bridge  company  not  having  dedicated  the  bridge  to  public  use,  further 
than  to  consent  to  the  use  thereof  by  persons  traveling  over  it  on  payment  of 
certain  tolls,  it  surely  remains  the  owner  of  the  bridge,  subject,  possibly,  to 
a  right  in  the  public  to  cross  it,  on  payment  of  such  tolls  as  defendants  have 
hitherto  permitted. 

With  reference  to  the  claim  of  plaintiff  concerning  the  approaches,  we  re- 
quest attention  to  the  evidence  concerning  money  furnished  by  the  railroad 
company,  and  before  the  change  of  grade  was  made  with  the  consent  of  the 
bridge  company.  The  railroad  company  furnished  the  money  in^  considera- 
tion of  the  consent  of  the. bridge  company  to  the  change,  as  we  understand  it, 
which  practically  amounts  to  money  furnished  by  the  bridge  company  for 
making  the  changes  in  the  approaches.  The  other  improvements  on  the  ap- 
proaches, except  those  made  by  the  defendant  company,  are  too  small  in 
amount,  and  of  a  nature  not  affecting  even  the  matter  of  the  approaches, 
though  we  do  not  see  how  the  approaches  affect  any  question  involved  in 

this  case.  We  do  not  suppose  any  one  will  question  but  that  said 
^447      ^corporation  act  of  1868,  including  said  section  25,  is  a  general  law 

within  tne  meaning  of  article  12  of  the  constitution,  as  applicable  to 
this  case,  to  the  effect  that  said  section  25  operates,  on  the  acceptance  of  parts 
of  said  act  by  the  company,  to  continue  the  Lawrence  Bridge  Company 
in  the  exclusive  rights,  privileges,  and  franchises  granted  by  the  charter  of 
that  company  and  the  amendments  thereto.  Chicago,  B.  &  Q.  B.  Co.  v.  Iowa, 
94  U.  S.  155, 163,  164;  Wheeler  v.  Philadelphia,  77  Fa.  St.  338, 347, 348,  349, 
350,  351;  Emporia  v.  Norton,  13  Kan.  ♦573.  ♦578,  579,  583;  People  v.  Ju<lge 
of  Twelfth  Dist.,  17  Cal.  547;  McAunish  v.  Mississippi  &  M.  B.  Co.,  20  Iowa, 
338,  343;  State  v.  Baltimore  Co.  Com'rs,  29  Md.  516:  Ottawa  Co.  Com'rs  v. 
l^elson.  19  Kan.  234;  McBride  v.  Beitz,  Id.  126;  Francis  v.  Atchison,  T.  &  S. 
F.  B.  Co.,  Id.  312;  Leavenworth  Co.  Comers  v.  Miller,  7  Kan.  *479.  That 
section  1,  art.  12,  of  the  constitution  of  this  state,  does  not  render  void  sec- 
tion 25  of  the  general  corporation  act  of  1868,  also  see  Cotton-  v.  Mississippi 
A;  B.  B.  B.  Co.,  22  Minn  372;  SUte  v.  Cape  Girardeau  &  S.  L.  B.  Co.,  48  Mo. 
470,  and  section  4,  art.  8  of  the  constitution  of  Missouri  therein  referred  i0, 
—this  in  addition  to  ChJkago,  B.  &  Q.  B.  Co.  v.  Iowa,  94  U.  8.  155»  and 
cases  therein  cited. 

In  regard  to  the  plaintiff's  claim  that  the  bridge  has  become  a  highway  by 
dedication,  we  submit  that  such  claim  is  not  well  founded.  The  defendants 
undoubtedly  used  said  bridge  as  a  toll-bridge  more  than  fifteen  years;  but 
surely,  by  using  it  as  a  toU-bridge,  under  a  charter,  they  did  not  give  it  away, 
and  there  is  no  evidence  to  show  that  they  were  disposed  so  to  do  any  more 
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than  to  permit  it  to  be  used  on  compensation  being  made  each  time  it  was 
used.  They  made  no  dedication  thereof  at  all,  but  have  simply  permitted 
people  to  travel  over  the  bridge  on  paying  the  tolls  allowed  by  section  2  of 
the  act  of  1859,  (page  23  of  the  Private  Laws  of  1859,)  referred  to  in  the  plead- 
ings. 

The  territory  of  Kansas  had,  when  the  charter  of  the  bridge  company  was 
granted,  a  law  in  force,  (Laws  1855,  p.  190,  §  24,)  to  the  effect  that,  upon  the 
dissolution  of  any  corporation  created  by  the  laws  of  the  territory,  the  presi 
dent  and  directors  or  managers  of  the  corporation,  at  the  time  of  its  diaaoln* 
tion,  should  be  trustees  thereof,  with  power  to  settle  the  affairs,  collect  the 
outstanding  debts,  and  divide  the  moneys  and  othet  property  among  the 
stockholders  after  payment  of  debts;  and  as  the  state  of  Kansas  still  has  a 
law  similar  in  force  and  effect,  (Gen.  St.  1868,  c.  23,  p.  200,  g  42,^  it 
*448  has  *come  to  be  the  settled  law,  independent  of  any  such  act,  that  the 
stockholders  should  hold  the  property  of  a  corporation  on  its  dissolu- 
tion. See  Potter,  Corp.  §  699;  1  Dill.  Mun.  Corp.  §  118.  and  note;  Bacon  v. 
Robertson,  18  How.  480;  Curran  v.  State,  15  How.  312;  State  Bank  v.  State, 
1  Black,  280,  281 ;  State  v.  Lake,  2  Nev.  282;  Erie  &  N.  E.  B.  Ck>.  ▼.  Casey, 
26  Pa.  St.  308.  It  was  competent,  and  within  the  power  of  the  territory 
as  well  as  the  state  of  Kansas,  to  pass  such  laws  as  said  sections  24  and  42, 
and  in  an  honest  state  and  territory  to  permit  those  who,  under  franchises 
and  corporate  rights  given,  might  have  and  retain  such  property  as  they  have 
acquired  by  purchase  or  other  payment  of  money,  to  carry  out  the  objects  of 
the  corporation;  and  as  it  is  in  accordance  with  the  spirit  of  this  age,  as  indi- 
cated by  the  present  morality  of  the  people,  taken  in  the  aggregate,  that  per- 
sons, citizens,  members  of  a  community,  who  make  improvements  within  the 
state,  for  the  purpose  of  performing  the  duties  imposed  by  corporate  acts,  may 
retain  the  property  of  the  corporation,  and  have  that  for  which  they  have  paid, 
we  submit  that  it  is  contrary  to  the  commonest  and  plainest  principles,  as  now 
understood,  of  morality,  equity,  and  common  justice,  for  others  to  attempt,  by 
any  merely  technical  construction  of  law  or  equity,  to  wrench  property  whicli 
has  been  thus  made  from  those  who  have  paid  therefor,  that  it  may  be  occu- 
pied and  enjoyed  by  others  without  payment  or  compensation.  Those  sec- 
tions, 24  and  42,  were  passed  for  the  purpose  of  preventing  the  enforcement 
of  any  such  claim  as  is  made  on  behalf  of  plaintiff  in  this  case,  so  far  as  the 
right  to  property  is  concerned.  Because  of  those  sections,  as  well  as  on  the 
principles  enunciated  in  the  last-cited  authorities,  the  stockholders  of  the 
Lawrence  Bridge  Company,  when  that  company  shall  cease  to  exist  as  such, 
will  own  the  right  and  fee  it  has  in  the  bridge;  that  it  is  their  (the  stockhold- 
ers') property,  for  the  directors  to  manage  and  dispose  of  under  those  two 
sections  for  the  benefit  of  such  stockholders.  If  we  are  right  in  this,  then  the 
sense  of  justice  is  not  shocked ;  but  if,  under  any  technical  rule  of  law,  the  state, 
or  rather  the  neighbors  of  these  defendants,  can  take  from  them  this 
*449  bridge,  without  compensation ,  *and  appropriate  it  to  their  (such  neigh- 
bors') use,  then,  we  submit,  that  law  is  not  justice,  and  that  a  ruling 
ought  not  to  be  made  to  permit  such  taking  of  property  without  compensation* 
among  other  reasons,  because  the  dedication  is  no  greater  than  is*required  by 
the  exigencies  of  the  case, — ^that  is,  at  most,  a  dedication  on  the  contingen<7 
%i  payment  of  tolls  each  time  the  bridge  is  used,  according  to  the  rates  estalv 
lished  by  section  2  of  the  act  of  1859.  See  Bailroftd  Co.  v.  Schurmeir,  7  Wall. 
273;  Schurmeier  v.  St.  Paul  &,  P.  B.  Co.,  10  Minn.  104,  (Gil.  78;)  Hunter  v 
Trustees  of  Sandy  HiU,  6  HiU.  407. 

Before  plaintiff  can,  in  the  face  of  said  sections  24  and  42,  take  this  prop- 
erty for  public  use,  compensation  must  be  made  to  the  defendants  to  the  ex 
tent  of  the  value  of  the  bridge.    Section  4,  art.  12 of  the  constitution;  Cooley, 
Const.  Lim.  559,  etc,  and  notes  and  cases  referred  to.    Because  there  is  no 
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law  in  force,  even  for  making  oompensation  for  the  taking  of  a  bridge,  any 
statute  authorizing  the  taking  of  the  same  without  providing  for  the  compeU" 
sation,  if  there  is  any  such  statute,  la  void,  because  of  a  failure  to  provide  for 
making  oompensation.  Lamb  v.  Lane,  4  Ohio  St.  167 ;  Shaver  v.  Starrett,  Id. 
494;  Colton  v.  Boss!,  9  Cal.  595;  Shepardson  v.  Milwaukee  So  B.  B.  B.  Co.,  6 
Wis.  605;  Powers  v.  Bears,  12  Wis.  218.  In  oonnectlon  with  the  above  cases, 
and  on  the  point  of  difference  between  the  privilege  by  the  defendants  given 
to  use  the  bridge  on  payment  of  tolls,  and  plaintiff*s  present  claim  of  a  right 
that  it  be  used  without  payment  of  tolls,  as  a  free  bridge,  thus  casting  an  ad- 
ditional burden  upon  it,  and  to  show  that  the  plaintiff  oould  not,  without 
making  compensation,  by  any  law  cast  such  additional  burden,  that  is,  the 
right  to  cross  the  bridge  toithout  payment  of  tolUt  in  addition  to  the  above 
cases,  6iee  Cooley,  Const.  Lim.  447,  and  cases  cited ;  Imlay  v.  Union  Branch  B. 
Co.,  26  Conn.  249;  Pomeroy  v.  MilwAukee&C.B.Co„16  Wi8.640;  Wager  v. 
Troy  Union  B.  Co.,  25. N.  Y.  526;  Craig  v.  Bochester  City  &  B.  B.  Co..  39 
N.  Y.  404;  Williams  v.  New  York  0.  B.  Co.,  16  N.  Y.  101;  Carpenter  v. 
Oswego  &  S.  B.  Co.,  24  N.  Y.  655;  Mahon  v.  New  York  C.  B.  Co.,  Id.  658: 
People  V,  Kerr,  27  N.  Y.  205;  City  of  Dubuque  v.  Benson,  23  Iowa,  248; 
Mifflin  V.  Bailroad  Co.,  16  Pa.  St.  182.  But  it  cannot  be  fairly  said  the  de- 
fendants own  this  bridge,  or  any  part  thereof,  if  the  public  have  a  right  to  pass 
over  it  without  compensation,  or  if  the  defendants  have  not  the  right  to  the 
use  thereof.  Indeed,  the  right  to  use  is  in  substance  tTie  ownership.  An- 
derson V.  Greble,  1  Ashm.  136;  Beed  v.  Beed,  9  Mass.  372;  Blanchard 
*450  V.  Brooks,  12  Pick.  63;  Bla^nchard  v.  Blanchard^  *l  Allen,  225;  South 
V.  Alleine,  1  Salk.  228;  Schermerhorne  v.  Schermerhorne,  6  Johns. 
Oh.  70;  Earl  v.  Grim,  1  Johns.  Ch.  499;  Fox  v.  Phelps,  17  Wend.  402;  Cald- 
well V.  Fulton,  31  Pa.  St.  484;  Clement  v.  Youngman,  40  Pa.  St.  344;  Dia- 
ment  v.  Lore,  31  N.  J.  Law,  222;  Wood  v.  Griffin,  46  N.  H.  234;  McClure 
V.  Melendy,  44  N.  H.  469;  Mason  v.  Blaisdell,  17  Yt.  216. 

We  submit  that  plaintiff's  claim  to  the  effect  that,  because  defendants  of- 
fered no  objeotion  to  persons. traveling  over  and  using  said  bridge  on  payment 
of  toll,  that,  therefore,  it  has  become  a/rea  highway,  and  that  defendants  are 
therefore  estopped  from  now  claiming  that  toll  or  rent  for  use  shall  still  be 
paid  as  heretofore  by  those  who  wish  still  to  use  the  bridge,  is  absurd,  defend- 
ants not  objecting  to  such  use  on  the  same  conditions  as  before.  As.  to  the 
case  in  8  Nev.,  cited  by  plaintiff,  see  the  seventh  section  of  the  Nevada  act  % 
before  the  court,  referred  to  on  page  282  of  8  Nev.  See  also,  State  v.  Curry, 
6  Nev,  77,  from  which  it  appears  that  the  court  held  to  the  effect  that,  on  a 
dissolution,  etc.,  the  road  vested  in  the  county,  etc.,  because  of  the  affirm- 
ative provisions  of  said  section  7  to  that  effect,  the  passing  of  which  section 
was  in  effect  an  admission  that,  but  therefor,  the  builders  would  still  have 
owned  the  road.  Many  other  cases  about  toll  and  turnpike  roads  have  been 
decided  on  statutes  showing  what  should  be  done  therewith. 

On  page  4  of  its  brief,  plaintiff*s  counsel  have  incorrectly  stated  that  de- 
fendants procured  an  act  in  1863  specifying  what  tolls  they  might  take,  and 
then  add  that  said  act  was  unconstitutional  and  void.  By  reading  that  act, 
and  section  2  of  the  act  of  1859  amendatory  of  the  bridge  company's  charter, 
(Priv.  Laws  1859,  p.  23,)  ft  will  appear  that  plaintiff's  advisers  have  made  a 
mistake  as  to  when  the  rate  of  tolls  was  fixed  by  law.  As  the  territorial  law- 
makers could  do  so,  with  the  company's  assent,  the  authorities  on  said  page 
4  are  not  applicable. 

With  reference  to  plaintifTs  daim,  to  the  effect  that  the  aforesaid  section 

25  is  void  because  of  the  clause  in  the  constitution  of  the  United  States  which 

torblds  the  enactment  of  any  law  impairing  the  obligation  of  contracts,  we 

submit  that  the  Lawrence  Bridge  Company  and  its  stockholders  are 

^51      one  party,  and  the  state  of  Kansas,  successor  to  the  territory  of  Kan  I'sas 

as  to  every  matter  involved  in  such  question,  is  the  other  party  to 
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the  contract  made  and  shown  by  the  charter  of  the  Lawrence  Bridge  Company 
and  the  amendments  thereto,  and  therefore  that  part  of  the  state  of  Kiuisas 
arging  this  prosecution  may  not  complain  of  what  the  state  thus  did.  The 
commissionei*s  mentioned  in  plaintiff's  brief  hare  nothing  to  do  in  this  mat- 
ter; and  we  submit  there  is  no  reason  or  excuae  for  claiming  that  either  the 
county  of  Douglas  or  the  city  of  Lawrence  ownis  the  bridge,  or  has  any  right 
to  the  same.  The  whole  matter  is  between  the  state  and  the  Lawrence  Bridge 
Company  and  its  stockholders. 

c7.  W.  Oreen  and  J.  P.  Usher,  for  plaintifif,  contended,  in  reply — 

'*That  it  is  not  a  sufficient  answer  to  this  question  of  dedication  and  pre- 
scription for  defendants  to  say  that  this  bridge  is  private  pronerty  belonging 
to  the  bridge  company,  and  that  they  hye  not  permitted  any  one  to  pass  only 
as  such  person  would  pay  a  toll  therefor,  and  that  it  was  not  their  intention 
to  dedicate  the  bridge  for  a  highway  only  in  this  manner.  The  authorities 
cited  by  plaintiff ^s  counsel  in  their  brief  filed  herein,  which  defendants  did 
not  answer,  all  hold  that  a  "toll-bridge  is  a  public  highway,  established  by 
public  authority  for  public  use,  and  is  to  be  regarded  as  a  public  easement, 
and  not  as  private  property;  the  only  difference  between  a  toll-bridge  and  a 
common  bridge  being  that,  instead  of  being  made  at  the  public's  expense  in 
the  first  instance,  it  is  authorized  and  laid  out  by  public  authority,  and  made 
at  the  expense  of  individuals,  in  the  first  instance,  and  the  cost  of  construc- 
tion and  maintenance  is  reimbursed  by  a  toll  levied  by  public  authority  for 
the  purpose."  See  Com.  v.  Wilkinson,  16  Pick.  176,  and  other  authorities 
cited  on  page  6  of  plaintiff's  brief.  We  say,  then,  that  this  bridge  being  a 
public  highway  thrown  open  to  the  public,  the  public  being  permitted  to  use 
it,  and  using  it  for  more  than  fifteen  years,  the  presumption  is  conclusive  that 
it  is  a  highway  by  dedication. 

In  speaking  of  a  plank  road,  in  Craig  v.  People,  47  III.  495,  Chief  Jus- 
*452  tice  Breese  uses  the  following  language:  **'The  plank  road  was  nn- 
questionably  a  public  highway.  By  the  act  of  constructing  it  and 
opening  it  for  use,  and  being  used  on  pa3rment  of  tolls,  it  was  as  emphatically 
dedicated  to  the  public  as  it  could  have  been  by  a  deed  of  dedication  acknowl- 
edged and  recorded.  The  very  purpose  of  constructing  the  road  carries  with 
it,  when  constructed,  a  dedication."  The  uninterrupted  use  of  the  bridgefor 
this  length  of  time  would  constitute  it  a  highway  by  dedication.  Guthrie  v. 
Town  of  New  Haven,  31  Conn.  808;  Green  v.  Town  of  Canaan,  29  Conn.  157; 
Buchanan  v.  Curtis,  25  Wis.  99;  Town  of  Lewiston  ▼.  Proctor,  27  111.  414. 
To  make  this  dedication  more  complete,  the  public,  by  its  proper  agents,  with 
the  knowledge,  at  the  instance,  and  by  the  request  of  these  parties  who  now 
claim  to  be  the  owners  of  this  highway,  laid  out  and  expended  large  sums  of 
money  in  repairing  this  bridge,  raising  it  to  a  proper  grade,  and  did  much 
labor  in  repairing  the  approaches.  This  of  itself  is  one  of  the  highest  proofs 
of  dedication.  Kennedy  v.  Le  Van,  23  Minn.  516;  Scribner  v.  Biute,  28  Wis. 
148;  Morgan  v.  Railroad  Co.,  96  U.  S.  716. 

We  feel  inclined  to  agree  with  the  doctrine  laid  down  in  Bailroad  Co.  v. 
Schurmeir,  7  Wall.  273,  Schurmeier  v.  St.  Paul  A  P.  B.  Co.,  10  Minn.  104, 
(Gil,  78.)  and  Hunter  v.  Trustees  of  Sandy  HiU,  6  HiU.  407,  dted  by  the  de- 
lendants  on  the  sixteenth  page  of  their  brief,  and  many  other  autborities  to 
the  same  effect.  The  principle  contended  for,  a^  we  understand  it,  is  that, 
when  a  dedication  is  made  for  a  specific  and  limited  purpose,  the  subject  of 
the  dedication  cannot  be  used  for  another  and  different  purpose, — as,  when  a 
plot  of  ground  is  dedicated  for  a  public  square,  it  cannot  be  diverted  by  the 
public  to  any  other  purpose.  What  are  the  facts  in  this  case?  The  Law* 
rence  bridge  was  dedicated  to  the  public  for  a  highway.  True,  it  was  sub- 
ject for  a  period  of  twenty-one  years  to  a  franchise  which  allowed  certain 
parties  to  collect  a  toll  from  any  and  every  person  crossing  it;  nevertheless  it 
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was  a  dedicated  highway,  and  when  the  twenty-one  years  passed,  the  franchise 
expired,  the  toll  gatherer's  occupation  was  gone;  but  the  bridge  is  a  highway 
by  dedication  stiS,  relieved  of  this  incubus,  and  it  cannot  be  diverted  from 
the  use  to  winch  it  was  dedicated.  It  was  not  a  highway  dedicated  for  all 
time  to  the  use  of  any  person  who  had  money  to  pay  for  the  use  of  it,  but 

only  for  such  a  length  of  time  as  this  franchise  lasted,  and  when  the 
*453      franchise  expired  it  remained  a.  hiffhway,  *  which  cannot  be  converted 

into  the  personal  property  of  any  uidividual,  set  of  individuals,  or  a 
corporation,  for  the  purpose  of  obtaining  money  in  the  way  of  tolls  from  the 
public. 

In  regard  to  the  claim  of  defendants  under  section  24,  c.  28,  Laws  1855, 
and  section  42,  o.  28,  Laws  1868,  we  say  that  said  sections  do  not  apply  to  the 
Lavrrence  bridge.  This  property,  as  we  have  shown,  did  not  belong  to  these 
defendants,  but  to  the  public,  defendants  having  simply  a  franchise  for 
twenty-one  years  to  take  toll.  If  it  were  not  for  the  objection  hereafter  no- 
ticed, these  sections  might  be  said  to  apply  to  the  toll  house,  and  such  other 
property  as  this  corporation,  if  any  there  was,  might  have  outside  of  the 
bridge,  and  not  necessaiy  thereto  for  the  enjoyment  of  the  public,  but  this 
property  having  become  and  being  a  portion  of  the  public  highway  over  which 
the  public  have  an  easement,  cannot  be  diverted  from  such  use  by  any  act  of 
defendants.  It  is  not  such  property  as  the  directors  take  as  trustees  for  the 
benefit  of  a  defunct  corporation.  But  if  this  position  is  not  correct,  the  de- 
fendants are  not  benefited,  because  of  the  repe^  of  the  law  of  1855  by  chapter 
89,  Laws  1859,  without  any  saving  clause;  and,  further,  because  the  corpora- 
tion, if  any  there  was,  was  dissolved  by  section  67  of  chapter  86,  Laws  1859, 
and  if  not  thus  dissolved  it  expired  at  the  end  of  ten  years,  to-wit,  on  the  ninth 
of  February,  1868,  being  governed  by  section  1  of  chapter  28,  Laws  1855,  and 
the  ten  years  expiring  prior  to  the  passage  of  section  42,  c.  28,  Laws  1868. 
The  repeal  of  the  law  of  1855  would  leave  this  corporation  subject  to  the  com- 
mon-law rule  in  regard  ta all  its  property;  and  It  having  expired  before  the 
re-enactment  of  this  section,  it  would  still  be  left  to  the  common-law  rule. 

HoBTONy  G.  J.  This  is  an  aotion  in  the  nature  of  quo  warranto, 
brought  originally  in  this  conrt  by  the  State  of  Kansas  ex  rel.  James 
W.  Green,  county  attorney  of  Douglas  county,  as  plaintifF,  charging 

G.  W.  Babcock  and  his  assooiateB  with  wrongfully  assuming  to 
*454    exercise  corporate  rights  *as  the  "  Lawrence  Bridge  Company," 

and  with  claiming  and  using,  without  any  lawful  warrant, 
grant,  or  charter,  the  liberties,  privileges,  and  franchises  of  having 
and  maintaining  a  bridge  over  and  across  the  Kansas  river  at  the 
city  of  Lawrence,  and  of  asking,  demanding,  and  taking  certain  tolls 
and  duties  of  and  from  all  persons  crossing,  passing  over,  and  using 
the  said  bridge.  The  petition  also  alleges  that  the  bridge  is  a  high- 
way across  the  said  river  at  Lawrence,  and  the  only  means  accessible 
to  the  pnblic  of  crossing  the  river  for  many  miles  on  either  side  of 
the  bridge.  The  plaintiff  asks  that  the  defendants  be  enjoined  per- 
petually from  exercising  corporate  rights  as  the  "Lawrence  Bridge 
Company,"  from  demanding  or  receiving  tolls,  from  obstructing  or 
removing  the  said  bridge  or  highway,  and  from  all  interference  there- 
with. To  the  petition  of  plaintiff,  the  defendants  pleaded  that,  by 
the  act  of  the  late  governor  and  legislative  assembly  of  the  territory 
of  Kansas,  entitled  **  An  act  to  incorporate  the  Lawrence  Bridge  Gom- 
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pany/'  approved  February  9,  1858,  the  exdasive  right  and  privilege 
of  building  and  maintaining  a  bridge  aoross  the  Kansas  river  at  the 
city  of  Lawrence  was  granted,  for  the  period  of  twenty-one  years,  to 
defendant  G.  W.  Babcock  and  others,  or  their  assigns,  and  such  other 
persons  as  might  be  associated  with  them  for  that  purpose,  and  that 
they  and  their  associates,  or  a  majority  of  them,  were  aathorized  to 
form  a  company  to  be  known  as  the  "Lawrence  Bridge  Company," 
with  capital  stock  to  the  amount  of  $375,000,  in  shares  of  $100  each, 
and  power  was  given  by  .that  act  to  prescribe  by-laws  for  the  regula- 
tion of  said  company,  receive  and  collect  subscriptions  to  such  cap- 
ital stock,  and  establish  and  collect  tolls  for  crossing  said  bridge; 
that  under  said  act,  and  certain  ameMatory  acts  thereto,  the  said 
G.  W.  Babcock  and  his  associates  duly  organized  the  Lawrence  Bridge 
Company,  and  before  October  1,  1863,  constructed  and  completed 
the  said  bridge  across  the  Kansas  river  at  Lawrence,  at  the  cost  and 
expense  of  $75,000,  and  have  ever  since  maintained  and  been  in 
the  possession  of  it ;  that  to  continue  and  perpetuate  the  ex- 
*456  istence  *of  the  Lawrence  Bridge  Company,  with  all  the  privi- 
leges and  franchises  conferred  upon  it  by  the  provisions  of  the 
said  act  of  incorporation  of  1858,  and  acts  am^idatory  thereto,  the 
corporation  on  February  8,  1879,  by  a  vote  of  its  board  of  directors, 
accepted  all  the  provisions  of  the  act  of  the  legislature  of  the  state 
entitled  "An  act  concerning  private  corporations,"  approved  Febru- 
ary 29,  1868,  and  all  acts  of  the  legislature  of  the  state  amendatory 
to  that  act,  applicable  to  the  exclusive  right  and  privilege  of  building 
and  maintaining  a  toll-bridge  across  the  Kansas  river  at  Lawrence, 
and  the  collection  of  tolls,  but  said  corporation  did  not  abandon,  by 
such  acceptance,  any  privilege  or  franchise  conferred  upon  it  by  its 
acts  of  incorporation,  consistent  with  the  provisions  of  the  general 
incorporation  act  of  1868,  and  that,  therefore,  by  virtue  of  section  25 
of  said  general  incorporation  act  of  February  29,  1868,  (Gen.  St. 
196,  197,)  and  by  the  filing  of  the  said  certificate  of  acceptance,  the 
bridge  company,  from  February  8,  1879,  has  had  the  exclusive  right 
to  carry  out  its  objects,  as  described  in  the  special  acts  of  its  incorpo- 
ration, without  any  limitation  as  to  time,  and  is  still  the  owner  of  the 
bridge,  with  all  its  original  franchises  and  privileges,  including  the 
franchise  of  being  a  corporation  and  the  taking  of  tolls.  Some  other 
matters  are  stated  in  the  answer;  but  it  is  unnecessary  to  refer  more 
fully  to  the  defenses. 

The  twenty-one  years  given  by  the  special  act  of  February  9, 1858, 
incorporating  the  Lawrence  Bridge  Company,  within  which  it  had  the 
right  to  build  and  maintain  a  bridge  across  the  Kansas  river  at  Law* 
rence,  and  collect  tolls  on  such  bridge,  expired  before  the  commence- 
ment of  this  suit.  Hence,  the  first  and  important  question  which  is 
presented  for  our  consideration  is  whether  this  company  was  contin- 
ued and  perpetuated  as  an  incorporation  for  all  time,  with  all  the 
privileges  and  franchises  originally  conferred  under  its  special  ohar- 
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ter  of  February  9,  1858,  and  the  amendments  thereto,  by  the  aotion 
of  its  board  of  directors  accepting,  on  February  8, 1879,  certain  provis- 
ions of  the  general  act  of  1868  concerning  private  corporations, 
*456  and  forthwith  filing  a  copy  of  such  acceptance  with  *the  secre- 
tary of  state  ?  This  inquiry  leads  to  an  examination  of  section 
25,  c.  23,  Gen.  St.,  and  necessarily  compelsus  to  passupon  the  validity 
of  so  much  of  that  section  as  attempts  to  authorize  corporations  organ- 
ized under  special  laws  of  the  territory  to  continue  to  enjoy  and  ex- 
ercise all  their  powers,  privileges,  and  franchises  originally  conferred 
for  an  indefinite  period  beyond  the  limit  of  their  chartered  existence. 
Before  the  adoption  of  the  constitution,  the  practice  was  to  create 
corporations  by  special  laws.  This  practice  resulted  in  partial,  vi- 
cious, and  dangerous  legislation.  To  correct  this  existing  evil,  and  to 
inaugurate  the  policy  of  placing  all  corporations  of  the  same  kind 
upon  a  perfect  equality  as  to  all  future  grants  of  power,  of  making 
such  law  applicable  to  all  parts  of  the  state,  and  thereby  receiving 
the  vigilance  and  attention  of  its  whole  representation,  and,  finally, 
of  making  all  judicial  construction  of  their  powers,  or  the  restrictions 
imposed  upon  them,  equally  applicable  to  all  corporations  of  the  same 
class,  (Atkinson  v.  Railroad  Co.,  15  Ohio  St.  21,)  it  was  ordained,  by 
section  1,  art.  12,  of  the  constitution,  that  "the  legislature  shall  pass 
BO  special  act  conferring  corporate  powers.  Corporations,  may  be 
created  under  general  laws;  but  all  such  laws  may  be  amended  or 
repealed."  These  provisions  are  clear  and  explicit.  They  are  a  limi- 
tation upon  the  legislative  power  of  the  state.  Any  act  expressly 
violative  of  these  provisions  would  be  void;  and  the  well-recognized 
rule  that  what  may  not  be  done  directly  cannot  be  done  indirectly, 
is  as  applicable  here  as  elsewhere.  Constitutional  provisions  would 
be  of  little  value  if  they  could  be  evaded  by  a  mere  change  of  forms. 
We  may  look,  therefore,  to  the  substance,  purpose,  and  effect  of  said 
section  25  in  determining  its  true  character. 

While  the  corporation  act  of  chapter  23,  Qen.  St.,  purports  to  be 
a  law  of  a  general  nature,  having  a  uniform  operation  throughout  the 
state,  section  25  thereof  occupies  an  anomalous  position.  It  is  sui 
generis.  It  is  virtually  separate  and  distinct  from  the  other  provis- 
ions of  the  chapter,  and  entirely  independent.  That  it  at- 
*457  tempts  to  confer  corporate  powers,  is  conceded.  *If  sustained 
at  all,  it  must  be  on  the  basis  that  it  is  a  general  law  within 
the  meaning  of  article  12  of  the  constitution.  Yet  this  section,  if 
effective,  confers  corporate  powers  which  are  special  to  separate  cor- 
porations, chartered  by  special  acts  of  the  territory  of  Kansas,  and 
which  powers  are  not  granted  to  any  other  corporation,  and  no  other 
corporation  can  come  into  its  class  or  obtain  its  privileges  or  immu- 
nities. No  corporation  organized  under  the  other  provisions  of  the 
general  incorporation  law  can  obtain  the  powers  and  franchises  at- 
tempted to  be  granted  to  territorial  corporations  by  this  section.  It 
may  be  fittingly  described  as  an  omnibus  act,  loaded  to  overflowing 
-with  special  charters, — §ome  good^  others  bad,  and  many  vicious; 
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and  each  of  these  charters  which  is  sought  to  be  continued  by  this 
act  confers  corporate  powers  and  privileges  distinct,  exclusive,  and 
separate  from  every  other  corporation,  and  these  powers  and  privi* 
leges  do  not  belong  or  attach  to  all  corporations  of  the  same  class, 
nor  can  all  corporations  of  the  same  class,  upon  the  same  terms,  en- 
joy like  powers  and  privileges.  It  is  too  palpable  for  argument  that 
article  12  is  a  sure  and  perfect  impediment  to  the  adoption  by  the 
legislature  of  a  special  act  conferring  corporate -powers.  If  it  may 
obstruct  the  passage  of  one  such  act,  is  it  not  equally  as  effective  to 
resist  the  passage  of  a  score  or  more  acts  of  like  character,  notwith- 
standing the  attempt  be  made,  as  by  section  25,  to  give  them  exist- 
ence and  vitality  under  the  forn^  of  a  general  law?  Legislation  of 
the  class  attempted  in  section  25  is  most  harmful. 

An  evasion  of  so  important  a  provision  of  the  constitution  ought 
not  to  be  favored  in  any  degree.    The  abuses  and  corruptions  in  legis- 
lation are  mainly  the  result  of  private  and  special  laws,  and  the  rem- 
edy,  and  the  only  remedy  which  has  proved  effectual  to  prevent  this, 
is  found  in  severely  depriving  the  legislature  of  the  power  to  legislate 
for  any  citizen  in  preference  to  or  at  the  expense  of  the  whole.    Obsta 
principiU — stop  the  beginnings,  and  stop  them  decisively — ^is  very 
necessary  to  such  legislation  as  is  attempted  by  said  section 
*458     25.     If  sustained,  it  fritters  away  section  1  of  article  *12,  de- 
feats the  object  of  its  provisions,  and  permits  the  abuses  which 
it  was  intended  to  prevent.     If  sustained,  corporations  can  again  be 
created  or  extended  in  their  existence  all  over  the  state,  with  just 
such  powers  and  franchises  as  the  territorial  legislature  may  have 
conferred  by  special  charters  at  its  pleasure  or  caprice,  at  a  time 
when  its  power  was  unrestricted  by^  any  such  wholesome  constitu- 
tional provision  as  is  imposed  by  section  1,  art.  12,  on  the  legislative 
power  of  the  state.     If  sustained,  the  legislature  can  go  a  step  far- 
ther, and  provide  that  all  corporations  created  with  special  powers 
and  privileges  by  special  charters,  during  the  territorial  years  of  Kan- 
sas, whether  organized  or  not,  and  whether  in  existence  or  not,  may 
at  once  be  rehabilitated  with  all  their  original  powers  and  franchises* 
Under  our  construction  of  said  section  25,  we  do  not  think  it  can  be 
denominated  a  general  law  in  the  sense  in  which  these  words  are  used 
in  said  article  12.    It  directs  us  to  special  acts  and  charters,  and  at- 
tempts to  continue  them  in  existence.    It  does  not  in  itself  enumerate 
the  powers  of  the  corporations,  but  these  powers  are  enumerated  in 
the  various  special  acts  to  which  we  are  directed  by  it.     It  is  there- 
fore a  plain  evasion  of  the  provisions  of  said  artiple  12,  and  fails  to 
be  a  legal  enactment.     Such  legislation  proves  rich  in  every  indnee- 
ment  to  deception,  injustice,  and  evil.    It,  bdng  void,  had  no  power 
to  continue  the  Lawrence  Bridge  Company  in  the  enjoyment  of  the 
exclusive  rights,  privileges,  and  franchises  granted  by  the  charter  of 
that  company.     Said  corporation  ceased  on  February  9,  1879.    It 
was  then  dissolved,  with  all  the  consequences  of  its  dissolution. 

To  prevent  any  misconception  of  this  opinion,  we  add  that  said 
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section  25  does  not  fail  to  be  a  general  law  merely  because  it  does 
not  operate  alike  upon  all  citizens  or  corporations  of  the  state,  for 
many  of  oar  laws  fail  to  do  that.  Take  the  case  of  the  general  laws 
for  the  incorporation  of  cities.  By  these  laws  certain  rights,  powers, 
and  privileges  are  conferred  upon  cities  of  the  first  class,  of  which 

there  is  but  one  in  the  state ;  certain  other  and  different  pow- 
*459     ers  and  privi*leges  are  conferred  upon  cities  of  the  second 

class ;  and  still  different  and  less  upon  cities  of  the  third  class. 
Yet  in  these  various  laws,  every  city  which  is  brought  within  the  re- 
lations and  circumstances  provided  for,  is  affected  by  the  law.  These 
acts  do  not  grant  to  any  city  powers  and  privileges  wbich,  upon  the 
same  terms,  do  not  equally  belong  to  every  other  city.  Whenever  a 
city  comes  into  any  class,  it  has  all  the  powers  and  privileges  which 
have  been  granted  by  the  statute  to  any  other  city  of  that  class. 
Thus,  when  a  city  of  the  second  class  has  more  than  fifteen  thousand 
inhabitants,  it  obtains  and  enjoys  all  the  powers  and  privileges  of  a 
city  of  the  first  class;  so,  when  a  city  of  the  third  class  attains  h 
population  of  more  than  two  thousand,  it  may  possess  the  powers 
and  privileges  of  a  city  of  the  second  class.  Again,  when  a  city  of 
the  first  class  loses  its  population  until  it  becomes  a  city  of  the  sec- 
ond class,  it  takes  the  powers  of  a  city  of  that  class;  so,  likewise, 
when  a  city  of  the  second  class  has  cmly  inhabitants  sufficient  to  con- 
stitute it  a  city  of  the  third  class,  it  faJls  back  to  a  city  of  the  third 
class.  The  enforcement  of  said  section  25  would  give  no  like  re- 
sults. The  corporate  powers  wbich  it  seeks  to  confer  are  special  and 
exclusive.  Gozporations  are  not  permitted  by  it  to  be  on  an  equality, 
nor  enjoy  powers  upon  the  same  terms  as  belong  to  other  corpora- 
tions. There  is  a  wide  distinction  between  such  an  act  as  section  25 
and  the  act  incorporating  cities  of  the  first  class  and  other  similar 
acts  which  have  often  been  held  valid  by  this  court. 

In  view  of  the  inability  of  the  Lawrence  Bridge  Company  to  pro- 
long its  corporate  existence  by  virtue  of  the  unconstitutional  provis- 
ions of  section  25  of  the  general  incorporation  act  of  1868,  and  its 
legal  dissolution  on  February  9,  1879,  by  expiration  of  the  time  lim- 
ited for  its  continuance  by  the  special  act  under  which  it  was  cre- 
ated, it  is  important  for  us  to  determine  what  became  of  the  bridge 
when  the  franchises  of  the  corporation  ceased  by  limitation.  The  evi- 
dence shows  it  was  completed  in  the  fall  of  1863,  more  than  fifteen 

years  ago ;  that  neither  the  corporation,  nor  any  of  the  corpo- 
*460    rators,  *ever  owned  any  fee  in  any  of  the  lands  on  which  it  was 

built,  or  ever  leased  any  real  estate  on  which  it  was  constructed 
and  maintained;  that  the  approach  to  it  on  the  south  side  was  from 
the  end  of  Massachusetts  street,  across  the  levee,  (a  plat  of  ground  re- 
served to  the  public  in  laying  out  the  city  of  Lawrence,)  to  the  south 
end  of  the  bridge,  and  on  the  north  side  from  Bridge  street,  across  a 
lot  belonging  to  one  Sarcoxie,  to  the  north  end  of  the  bridge;  that  it 
it  is  an  immovable  structure  or  extension  of  the  highway  over  and 
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across  the  Kansas  river;  that  it  was  conBtmcted  for  the  eonyenienee 
of  the  public,  in  the  hope  of  profit  to  the  corporation  having  the  fran- 
chise; and  that,  since  1863,  it  has  been  used  by  the  public  as  a 
thoroughfare,  up  to  the  time  of  bringing  this  suit,  uninterruptedly 
and  without  molestation,  except  as  to  the  taking  of  tolls.  Under 
these  facts  the  bridge  is  unquestionably  a  public  highway.  The  cor- 
poration lived  its  time  out  on  February  9, 1879.  Its  franchise  to  de- 
mand and  accept  tolls  then  ceased.  Thereafter  the  free  use  of  such  pub- 
lic highway  would  be  in  the  people.  They  have  now  the  same  right  to 
its  use  as  they  have  to  the  use  of  Massachusetts  street,  or  Bridge  street, 
or  any  other  public  highway  of  Douglas  county.  We  do  not  rest  this 
decision  upon  the  basis  that  the  Kansas  river  is  a  navigable  stream, 
and  therefore  a  common  highway,  and  the  bridge  a  part  of  such 
highway,  although  a  strong  argument  can  be  formulated  that  in  this 
case  the  river  might  be  treated  as  navigable,  as  the  charter  giving 
the  bridge  company  life  assumed  the  river  to  be  navigable,  and  ex- 
pressly required  of  that  corporation  the  construction  of  its  bridge  over 
the  water  in  such  a  manner  as  not  to  prevent  the  navigation  of  the 
river  by  steam-boats,  and  from  the  additional  fact  that,  up  to  1860, 
the  river  was  used  to  some  extent  for  the  purposes  of  navigation. 
But  waiving  the  question  of  the  navigability  of  the  Kansas  river,  the 
Lawrence  Bridge  Company,  by  the  manner  of  constructing  the  bridge 
and  opening  it  for  use,  and  having  it  used  for  fifteen  years  as  a  part 
of  the  highway,  or  as  an  extension  of  the  highway,  over  and 
*461  across  the  river,  on  ^payment  df  toll,  dedicated  it  to  the  pub- 
lic as  fully  and  completely  as  it  could  have  been  by  a  deed  of 
dedication,  acknowledged  and  recorded.  When  the  license  to  take 
tolls  expired,  the  public  took  the  bridge  disburdened  of  tolls.  Craig 
V.  People,  47  Hi.  487 ;  State  v.  Lake,  8  Nev.  276 ;  Central  Bridge 
Corp.  V.  Lowell,  15  Gray,  106 ;  Thompson  v.  Matthews,  2  Edw.  Ch. 
212. 

There  is  no  hardship  in  this  result.  Toll-roads  or  turnpikes  and 
plank-roads,  constructed  under  public  authority  for  public  use  by  in- 
corporated companies,  with  provisions  in  the  acts  of  incorporation  for 
their  management,  are  common  highways ;  and  the  only  difference 
between  them  and  other  common  highways  is,  that,  instead  of  being 
made  at  the  public  expense  in  the  first  instance,  they  are  authorized 
and  laid  out  by  public  authority,  and  made  at  the  expense  of  indi- 
viduals or  corporations  in  the  first  instance,  and  the  cost  of  con- 
struction and  maintenance  is  reimbursed  by  tolls,  letied  by  public 
authority  for  the  purpose.  Ang.  Highw.  §§  8,  9,  14.  By  analogy, 
considering  the  manner  the  bridge  in  controversy  was  built,  its  situa- 
tion and  use,  it  bears  a  close  relation  to  toll  and  plank  roads.  In 
this  case,  the  bridge  company  has  received  tolls  for  over  fifteen  years, 
and,  located  as  the  bridge  has  been  at  a  point  of  great  travd  and 
business  interests  generally,  it  is  very  probable  that  the  tolls  have 
been  more  than  sufficient  to  repay  the  cost  of  its  construction  and 
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maintenance.  At  least,  we  may  assnine  that  this  was  the  hupe  of 
the  corporators  in  accepting  the  provisions  of  the  charter,  and  in  con- 
structing the  bridge;  and  we  cannot  believe  they  have  been  the  un- 
fortanate  victims  of  a  harsh  contract.  If  not,  no  injustice  is  sustained 
by  them,  that  the  bridge,  on  the  expiration  of  their  franchise  or  license 
to  take  tolls,  becomes  free  to  the  use  of  every  citizen,  as  other  public 
highways.  If  the  claim  of  defendants  is  valid,  that  the  bridge  itself 
is  the  private  property  of  the  stockholders,  to  be  hereafter  managed 

by  them  or  through  their  trustees,  then  the  expiration  of  the 
*462    charter  of  the  corporation  would  be  beneficial  rather  than  in^ju- 

rious  to  them,  for  it  would  emancipate  the  bridge  from  the 
control  of  the  law,  and  convert  the  limited  privileges  of  the  stockholders 
into  a  broad,  unbounded  license.  We  do  not  mean  that  it  could  not 
be  ultimately  taken  and  condemned  for  a  highway  if  it  were  needed, 
but,  unless  so  taken  and  condemned,  they  could  use  it,  as  other  peo- 
ple use  their  own,  run  it  on  their  own  account,  charge  what  tolls  they 
pleased,  close  it  up  or  open  it  when  they  thought  proper,  and  disre- 
gard every  interest  except  their  own.  This  claim  of  counsel  overlooks 
the  fact  that  the  bridge  was  constructed  under  authority  obtained 
from  the  public,  and  that  the  public  have  already  paid  for  it  by  tolls 
levied  by  public  authority.  In  this  condition  of  affairs,  the  public 
have  some  rights  in  the  continuance  of  the  bridge  or  highway  in  its 
present  position.  Under  section  42,  c.  23,  Gen.  St.,  the  officers  or 
managers  of  the  late  corporation  have  full  authority  to  settle  the  busi- 
ness of  the  corporation,  and  divide  the  moneys  and  other  property 
among  the  stockholders;  but  the  bridge,  being  an  extension  of  the 
highway  over  the  Eansas  river,  and  a  part  of  the  public  highway,  is 
not  the  property  of  the  stockholders  of  the  late  corporation,  but  is  a 
public  road  which  every  citizen  has  the  right  to  use.  The  period 
during  which  it  was  lawful  for  the  corporation  to  take  tolls  has  long 
since  expired,  and  now  neither  the  officers,  managers,  nor  stockholders 
of  said  corporation  have  any  further  control  over  the  bridge  or  high- 
way. They  cannot  obstruct  it,  or  collect  tolls,  or  remove  or  otherwise 
interfere  with  it. . 

The  injunction  prayed  for  in  the  petition  of  plaintiff  will  be  granted, 
and  such  injunction  will  be  made  perpetual.  Costs  are  also  ad- 
judged against  the  defendants. 

Valentine,  J.  I  concur  with  the  chief  justice  in  the  firnt  and  second 
propositions  stated  in  the  syllabus  of  this  case.  I  have  no  doubt  con- 
cerning the  unconstitutionality  of  section  25  of  the  corporation  law 
of  1868,  (Comp.  Laws  1879,  p.  220;)  for,  while  said  section,  so  far 
as  it  applies  to  this  case,. is  in  form  a  general  law,  yet  it  is  in 
*463  fact  nothing  but  an  *omnibus  special  act,  attempting  to  con- 
fer corporate  powers.  With  reference  to  the  third  proposition 
of  the  syllabus,  I  have  such  grave  doubts  that  I  do  not  wish  to  ex- 
press any  opinion. 
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Bbbwer,  J.  It  seems  to  me  that  the  grave  question  in  this  ease  is 
as  to  the  unconstitutionality  of  said  section  26.  It  certainly  is  in 
form  a  general  law.  It  purports  to  apply,  not  to  a  single  corpora- 
tion, but  to  all  corporations  of  a  particular  class.  A  law  concerning 
cities  of  the  first  class  applies  at  present  to  only  a  single  corporation, 
but,  as  it  applies  to  all  corporations  of  that  class,  it  is  unquestiona- 
bly a  general  law.  This  section  not  only  purports  to  apply  to  all 
corporations  of  a  particular  class,  but  does  in  fact  apply  to  many  cor- 
porations. It  grants  to  all  such  corporations  the  same  power, — ^that 
of  self-perpetuation ;  and  while  the  wisdom  of  such  legislation  may 
be  doubted,  yet  I  am  not  clear  that  it  is  beyond  the  legislative  power. 
But  my  associates  are  clear  that  the  section,  so  far  as  this  case  at 
least  is  concerned,  is  unconstitutional,  and  that,  therefore,  all  char- 
ter privileges  of  the  defendant  have  ceased.  It  seems  to  me  to  follow 
from  this  that  the  plaintiff  is  entitled  to  judgment;  for  I  agree  with 
the  chief  justice  that  the  bridge  is  a  permanent  structure  on  the  pub- 
lic highway,  and  under  the  authorities,  when  the  franchise  to  take 
tolls  ceases,  the  right  of  the  public  to  use  the  bridge  free  from  any 
burden  of  tolls  attaches,  without  any  right  on  the  part  of  the  buDd- 
ers  to  remove  the  structure  and  destroy  the  highway.  The  right 
to  take  tolls  for  a  specified  number  of  years  was  the  consideration 
granted  by  the  public  to  the  defendants  for  the  privilege  of  placing 
this  improvement  on  the  highway,  and  the  former  owners  have  now 
no  more  right  to  remove  the  bridge  than  the  owners  of  a. turnpike  to 
tear  it  up  after  the  franchise  to  take  tolls  has  ceased. 


*464    *MoBDBOAi  Johns  and  others  v.  HASTuras  and  another, 

July  Term,  1879. 

At  the  March  term,  1878,  of  the  Doniphan  district  court,  Hast- 
ings &  Saxton,  as  plaintiffs,  had  judgment  against  Johns,  as  prin- 
cipal, and  Frank  M.  Tracy  and  E.  D.  Shumate,  as  sureties.  The 
action  *vas  brought  upon  the  official  bond  of  said  Johns,  as  con- 
stable of  Centre  township  in  said  county.  Johns  and  his  sureties 
bring  the  case  here. 

Albert  Perry ,  for  plaintiffs  in  error. 

W.  W.  Outhrie,  for  defendants  in  error. 

Peb  Gubiam.  This  judgment  is  affirmed  as  to  plaintiff  in  error 
Johns,  on  the  authority  of  Dickson  v.  Bandal,  19  Ean.  S12;  and  re* 
versed  as  to  the  other  plaintiffs  in  error,  upon  the  authority  of  Monger 
V.  Harvey  Co.,  ante^  *818. 

The  costs  of  this  court  will  be  divided  between  plaintiff  in  error 
Johns  and  the  defendants  in  error. 


KUHURE  r.  WRIGHT.       ,  825 

Charles  Euhvke  t?.  Wiley  Wbioht. 
July  Term,  1879. 

Deltolt :  Pleadings :  Amendment.  The  plaintiff  below,  defendant  in  error, 
brought  his  action  before  a  justice  of  the  peace,  claiming  in  his  bill  of 
particulars  $50,  deposited  with  the  defendant  below,  plaintiff  in  error,  as 
a  stake-holder  on  a  bet  on  a  horse  race.  The  defendant  did  not  file  any 
bill  of  particulars.  The  case  was  appealed  to  the  district  court,  and  the 
district  court  allowed  the  plaintiff  to  amend  his  bill  of  particulars  by  add- 
ing thereto  the  following  words:  **  Which  said  sum  of  money  the  defend- 
ant refused  to  pay,  and  still  refuses  to  pay;"  and  the  court  then,  on  its 
own  motion,  made  the  following  order:  "The  defendant  is  allowed  to 
answer  said  amended  bill  of  particulars  within  twenty  days  from  this 
date;"  but  the  court  did  not  make  any  order  requiring  the  defendant  to  so 
answer;  and  afterwards  the  court,  over  the  objections  and  exceptions  of 
the  defendant,  rendered  judgment  in  favor  of  the  plaintiff,  and  against 
the  defendant,  without  any  evidence  being  introduced,  as  on  a  default. 
Heldf  that  the  said  order  of  the  district  court  allowing  the  defendant  to 
answer  was  merely  permissive;  that  the  defendant  was  not  in  default; 
and  that  the  court  below  erred  in  rendering  judgment  against  the  defend- 
ant without  any  evidence  being  introduced,  as  on  a  default.^ 

*465     *Error  from  Wilson  district  court. 

Action  brought  by  Wright  against  Eubuke,  to  recover  $50  de- 
posited by  plaintiff  with  defendant,  as  a  stakeholder  on  a  bet  on  a 
horse-race.  At  the  February  term,  1878,  of  the  district  court,  Wright 
had  judgment  against  Kuhuke,  who  brings  the  case  here. 

Hudson  dt  Short,  for  plaintiff  in  error. 

S*  S.  Kirkpatrick,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Wiley  Wright  against 
Charles  (Carl)  Kuhuke,  before  a  justice  of  the  peace,  to  recover  from 
Knfauke  $50,  deposited  with  him  as  a  stakeholder  by  Wright,  on  a 
bet  on  a  horse-raoe.  Wright  filed  a  bill  of  particulars  in  the  justice*8 
court,  but  Knhnke  did  not  file  any.  The  ease  was  tried  in  the  jus- 
tice's court,  and  judgment  rendered  therein,  and  then  appealed  to 
the  district  court.  In  the  district  court,  the  defendant  Kuhuke  de- 
murred to  the  plaintiff's  bill  of  particulars,  on  the  ground  that  it  did 
not  state  a  cause  of  action,  and  the  district  court  sustained  the  de- 
murrer. The  plaintiff  then,  on  leave  of  the  court,  amended  his  bill 
of  particulars  by  interlineation,  by  simply  adding  thereto  the  follow- 
ing words :  "Which  said  sum  of  money  the  defendant  refused  to  pay, 
and  still  does  refuse  to  pay."  This  amendment  was  allowed  by  the 
court,  as  the  record  shows,  ** on  application  of  the  plaintiff."  Then 
follow  the  following  words :  "The  defendant  is  allowed  to  answer  said 

^Tbe  filing  of  new  or  amended  pleadings  by  the  plaintiff  will  not  place  the  de- 
fendant in  absolnte  default.  Ziegler  v.  Osborn,  38  Kan.  *464.  See  Wagstaff  t. 
Challisfl,  81  Kan.  dl5, 1  Pac.  Rep.  681. 
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amended  bill  of  particulars  within  twenty  days  from  this  date."  It 
does  not  appear  that  the  defendant  asked  to  answer  or  to  file  any 
pleading  of  any  kind,  and  it  does  not  appear  that  the  ooart  ordered 
him  to  do  so.  Afterwards  the  case  eame  regularly  on  for  trial.  ''The 
plaintiff  asked  for  judgment  by  default,  to  which  the  defendant,  by 
his  counsel,  objected.  Whereupon  the  court  asked  defendant 
*466  if  he  had  answered,  or  desired  to  answer;  *to  which  the  de- 
fendant replied  no  answer  was  necessary.  Whereupon  the 
plaintiff  took  the  following  judgment  as  upon  default,  and  without  in- 
troducing any  evidence  or  proof  in  support  of  his  bill  of  particulars;" 
to  all  of  which  the  defendant  duly  excepted.  Said  judgment  was  an 
ordinary  judgment  on  default,  except  that  it  contained  the  following 
words : 

"And  it  appearing  to  the  court  that  said  defendant  has  failed  andn^lected 
to  plead,  answer,  or  demur  to  the  amended  bill  of  particulars  of  the  plain- 
tiff, being  filed  as  required  by  a  previous  order  of  tills  court  made  at  its  last 
term,  and  the  said  defendant,  by  his  attorneys,  stating  in  open  court  that  be 
did  not  desire  to  answer,  but  objected  to  any  judgment  being  rendered  in  the 
case,  therefore,  in  consideration  of  such  default,  a  jury  being  waived  by  the 
plaintiff,  it  is  considered  that  the  plaintiff  recover,*'  etc. 

The  defendant  below,  as  plaintiff  in  error,  now  brings  the  case  to 
this  court,  and  claims  that  the  court  below  erred — First,  in  permit- 
ting the  plaintiff  below  to  amend  his  bill  of  particulars;  B,ni, second^ 
in  rendering  a  judgment  against  the  defendant,  as  on  a  default. 

1.  We  do  not  think  that  the  court  below  erred  in  permitting  the 
plaintiff  below  to  amend  his  bill  of  particulars.  The  amendment  was 
scarcely,  if  at  all,  material;  and  it  was  properly  allowed  for  the  pur- 
pose of  making  the  bill  of  particulars  more  specific  and  definite. 
Both  the  Justices'  Code  and  the  Civil  Code  permit  amendments. 

2.  We  think  the  court  below  erred  in  rendering  judgment  as  upon 
default.  The  defendant  in  this  case  was  not  in  default.  A  defend- 
ant could  probably  never  be  in  default  for  want  of  a  pleading  in  a 
justice's  court.  He  is  never  required  to  file  a  pleading  in  a  justice's 
court  except  when  he  wishes  to  claim  a  set-off,  and  then  only  when 
he  is  required  to  do  so  by  the  plaintiff.  Gen.  St.  791;  German  v.  Rit- 
chie, 9  Ean.  *106,  *111.  And  if  the  case  is  appealed  to  the  district 
court,  it  is  there  tried  "upon  the  original  papers  on  which  the  cause 
was  tried  before  the  justice,  unless  the  appellate  court,  in  fur- 
therance of  justice,  aUow  amended  pleadings  to  be  made,  or 

♦467  *new  pleadings  to  be  filed."  Laws  1870,  p.  184,  §  7.  Dn- 
'^  '  doubtedly,  the  district  court  may  ''allow"  a  party  to  file  a  new 
or  amended  pleading,  and  in  some  cases  the  court  may  even  require 
such  a  thing  to  be  done ;  and  this  it  may  do  with  or  without  the  stat- 
ute just  quoted.  But  to  allow  a  party  to  file  a  pleading  and  to  require 
him  to  do  so  are  very  different  things.  In  the  present  case  there  was 
no  order  made  requiring  the  defendant  to  file  any  pleading.  The  only 
order  made  with  reference  to  the  defendant's  filing  a  pleading  waa  an 
order  merely  permitting  him  to  do  so ;  and  this  order  seems  to  have 
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been  made  on  the  court's  own  motion^  merely  as  a  gratuity  to  the  de- 
fendant, and  not  at  the  request  of  either  party.  When  the  judgment 
was  rendered  there  was  no  order  in  existence  requiring  the  defendant 
to  plead,  and  the  judgment  itself  could  not  make  the  order.  The 
judgment  was  rendered  simply  as  settling  and  establishing  the  legal 
rights  of  the  parties  as  they  existed  at  and  before  the  time  of  the 
rendition  of  the  judgment.  This  case  differs  from  the  case  of  Sew- 
ing-machine Co.  y.  Bedfield,  18  Ean.  555.  In  that  case  the  parties 
agreed,  and  the  court  ordered  accordingly,  that  the  answer  should  be 
filed  in  twenty  days,  and  the  defendant  violated  both  his  agreement 
and  the  order  of  the  court. 

In  an  action  commenced  in  the  district  court,  if  the  plaintiff  amend 
his  petition,  setting  forth  additional  facts,  the  defendant  will  gener- 
ally be  in  default  with  reference  to  these  additional  facts,  unless  he 
answer  thereto;  but  if  he  was  not  previously  in  default  with  reference 
to  the  facts  as  set  forth  in  the  original  petition^  then  the  amendment 
of  the  petition  cannot  of  itself  have  the  effect  of  so  placing 'bim  in 
default  that  a  judgment  may  rightfully  or  properly  be  rendered 
against  him  as  on  a  default.  Stevens  v.  Thompson,  5  Ean.  *305 ; 
Ck)hen  v.  Hamill,  8  Ean.  *621;  Gavenaugh  v.  Fuller,  9  Ean.  *233; 
Brookover  v.  Esterly,  12  Ean.  *149,  *152,  ♦163. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re« 
manded  for  a  new  trial. 

(All  the  justices  concurring.) 


*468    *Wyandottb  &  Eansas  City  Gas  Co.  v.  Louis  Sohliefeb. 

July  Term,  1879. 

1.  Bill  of  Particnlars :  Prayer.    In  a  bill  of  particular^  in  a  Justice's  court 

no  formal  prayer  for  relief  is  required,  and  the  plaintiff  recovers  in  ac- 
cordance with  the  facts  stated  therein. 

2.  Interest ;  Acoonnt.    An  account  showing  the  delivery  of  goods  at  a  time 

stated,  prima /ocia  shows  payment  due  at  that  time,  and  upon  money 
due  the  creditor  is  entitled  to  recover  interest.' 

8.  :  Instructions:  Immaterial  Error.    Where,  upon  an  account  set 

forth  in  the  bill  of  particulars,  the  plaintiff  is  entitled  to  interest,  and, 
npon  the  trial  before  the  justice,  the  defendant  being  present,  the  plain- 
tiff recovers  interest,  and  the  defendant  appeals,  and  on  the  trial  in  the 
district  court,  both  parties  appearing,  the  district  court  instructs  the  jury 

^Interest  is  not  chargeable  on  an  unaettled  or  an  unliquidated  account,  with- 
out an  agreement,  express  or  clearly  implied.  Sweeney  v.  Neeley,  (Mich.)  19  K. 
W.  Rep.  127;  Baxter  v.  Lockett,  (Wash.  T.)  6  Pac.  Rep.  4d9;  Williams  v.  Hersey, 
17  Ean.  18.  Accounts  draw  interest  from  six  months  from  the  date  of  the  last 
item,  under  St.  Keb.  1879.    Lepin  v.  Paine,  (Neb.)  18  N.  W.  Rep.  79. 
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to  allow  interest,  and  interest  is  allowed,  Ae2d,  that  such  instruction  will 
not  compel  a  reversal,  although  in  the  prayer  attached  to  the  account  in 
the  bill  no  claim  is  made  for  interest,  but  only  for  the  principal. 

Error  from  Wyandotte  district  court. 

At  the  December  term,  1877,  of  the  district  court,  Schliefer,  as 
plaintiff,  had  judgment  against  the  Wyandotte  &  Kansas  City  Gas 
Company,  as  defendant,  for  $223.89,  and  for  costs*  The  Gas  Com- 
pany brings  the  case  here  on  error. 

John  A.  Hale,  for  plaintiff  in  error. 

H.  L.  Alden,  for  defendant  in  error. 

Bbeweb,  J.  Two  errors  are  alleged :  First,  in  overruling  an  ap- 
plication for  a  continuance ;  and,  second,  in  instructing  the  jury  that 
they  might  allow  interest.  The  continuance  or  postponement  was 
asked  on  the  ground  of  the  absence  of  two  witnesses,  living  out  of 
the  state,  who  had  promised  to  attend  when  required.  No  attempt 
had  been  made  to  secure  their  depositions,  though  months  had  elapsed 

since  the  commencement  of  the  action.  They  were  stockhold- 
*469    ers  in  the  de*fendant  corporation,  and  therefore  personally 

interested  in  defeating  the  plaintiff's  claim ;  and  while  thej 
lived  but  a  few  miles  away  from  the  court-house,  and  only  a  brief 
postponement  was  asked,  we  cannot  say  that  the  court  abused  its 
discretion  in  refusing  the  postponement.  There  was  no  certainty 
that  the  witnesses  would  be  present,  if  the  postponement  was  granted. 
The  court  had  no  power  to  compel  tbeir  attendance.  No  excuse  was 
shown  for  their  failure  to  fulfill  their  promise,  and  be  present ;  and 
it  may  well  have  seemed  to  the  court  idle  to  give  them  another  op- 
portunity to  disregard  their  promise,  and  still  further  delay  the 
plaintiff  in  his  effort  to  collect  his  claim. 

The  action  was  commenced  before  a  justice  of  the  peace.  The  bill 
of  particulars  contained  an  account,  with  items  of  debit  and  credit 
and  dates  thereof,  and  showed  a  balance  duo  plaintiff  of  $208.  Fol- 
lowing the  account  was  a  statement  that  the  plaintiff  claimed  judg- 
ment for  $208,  and  costs.  The  summons  bore  an  indorsement  that, 
if  defendant  failed  to  appear,  judgment  would  be  taken  for  $208,  and 
interest  from  the  return-day  of  the  summons.  The  defendant  ap- 
peared and  filed  a  bill  of  particulars.  On  the  return-day  a  trial  was 
had,  and  judgment  rendered  in  favor  of  the  plaintiff  for  $208  princi- 
pal, and  $8.61  interest.  Appeal  was  taken,  and  the  case  tried  a  sec- 
ond time.  The  court  instructed  the  jury,  if  they  found  for  the  plain- 
tiff, they  should  allow  interest  on  the  claim  from  the  time  it  became 
due.  This  instruction  is  said  to  be  erroneous,  because  no  interest 
was  specifically  claimed  in  the  bill  of  particulars,  and  also  because 
of  the  indorsement  on  the  summons.  With  reference  to  the  latter, 
we  may  briefly  say  that  such  indorsement  operates  as  a  limitation  on 
the  amount  of  the  judgment  only  in  case  the  defendant  fails  to  ap- 
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pear.  Gen.  St.  p.  777,  §  11.  Here  the  defendant  appeared  at  the 
trial,  and  the  rights  of  the  parties  rest  upon  the^^  pleadings,  and 
not  upon  the  summons.  With  reference  to  the  bill  of  particulars, 
if  the  same  rule  obtained  as  in  respect  to  pleadings  in  the  district 
court,  there  could  be  no  question,  ^he  time  from  which 
*470  interest  is  ^claimed  must  be  stated.  Gen.  St.  p.  647,  §  87; 
Green  v.  Dunn,  5  Ean.  *254.  But  the  justices'  act  contains 
no  such  provision  as  in  the  section  cited.  The  single  provision  con- 
cerning the  bill  of  particulars  is  that  it  "must  state  in  a  plain  and 
direct  manner  the  facts  constituting  the  cause  of  action  or  the  claim 
to  be  set  off."  Gen.  St.  p.  791,  §  72.  No  formal  prayer  is  required, 
and  the  plaintiff  recovers  according  to  the  facts  stated.  Prima  facie, 
upon  delivery  of  goods,  payment  is  due;  and  an  account  showing  the 
deliveiy  of  goods  at  a  stated  time,  prima  fofAt  shows  the  money  due 
therefor  at  that  time;  and  upon  money  due,  the  creditor  is  entitled 
to  interest.  Laws  1871,  p.  250,  §  1.  Dpon  the  account,  then,  as 
stated  in  the  bill  of  particulars,  interest  was  properly  recoverable. 
While  the  prayer  would  indicate  an  intention  not  to  claim  interest, 
yet  the  court  might  properly,  the  parties  both  being  present,  have 
permitted  an  amendment,  by  changing  the  prayer,  or  striking  it  out 
altogether ;  and  as  the  plaintiff  took  judgment  for  interest  in  the  jus- 
tice's court,  the  defendant  could  not  have  been  misled  as  to  the  plain- 
tiff's intention  to  demand  interest.  Hence,  though  no  formal  amend- 
ment was  made,  we  think  that,  as  plaintiff  was  entitled  to  interest, 
and  as  the  defendant  was  clearly  notified  of  plaintiff's  intention  to 
claim  interest,  we  may  fairly  treat  the  case  as  though  an  amendment 
was  in  fact  made,  and  hold  that  no  substantial  rights  of  defendant 
have  been  prejudiced.  Missouri  Valley  B.  Co.  v.  Caldwell,  8  Ean. 
♦244. 

No  other  question  being  presented,  the  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


^471  *Statb  of  EIansas  r.  Joseph  T.  Benson. 

July  Term,  1879. 

1.  Venue:    SoffioienUy  Shown.    Evidence  showing  that  the  prosecuting 

witness  in  a  criminsJ  case  resided  in  Phillips  county,  Kansas,  and  tliat 
the  offense  charged  was  committed  on  his  premises,  and  near  his  residence, 
is  sufllcient  evidence  to  show  that  the  offense  was  committed  in  Phillips 
county,  Kansas. 

2.  Evidence:    Immaterial:  Assault    The  defendant  was  charged  with 

committing  an  assault  upon  the  prosecuting  witness,  with  tlie  intent  to 
kill  him.  The  evidence  showed  that  both  occupied  a  certain  piece  of  land ; 
that  both  claimed  to  have  the  better  right  thereto;  that  they  had  a  con- 
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test  In  the  United  States  land-office  for  the  title  thereto;  and  that  ont  of 
these  adverse  claims  the  final  difficulty  arose,  in  which  said  al]<^^  as- 
sault with  intent  to  kill  was  committed.  Held,  that  it  was  immaterial, 
on  the  trial,  as  to  which  had  the  better  right  to  the  land. 

Appeal  from  Phillips  district  court. 

Information  charging  Joseph  T.  Benson  with  an  assault  with  in- 
tent to  kill  one  Charles  Finch,  in  Phillips  county,  Kansas.  At  the 
October  term,  1878,  of  the  district  court,  Benson  was  tried,  convicted, 
and  sentenced  upon  the  above  charge,  and  from  said  judgment  he 
now  appeals  to  this  court. 

A.  Saxey  and  W.  F.  Woodward,'  for  the  appellant. 

WiUard  Davis,  Atty.  6en.,  and  H.  B.  Johnson^  for  the  State. 

Yalentikb,  J.  The  defendant  in  this  case  was  tried,  convicted, 
and  sentenced  on  a  charge  of  committing  an  assault  with  intent  to 
Jiill,  in  Phillips  county,  Kansas.  He  now  appeals  to  this  court,  and 
raises  several  questions  for  our  consideration.  He  says  that  the  offense 
was  not  proved  on  the  trial  in  the  court  below,  and  particularly  that 
it  was  not  proved  to  have  been  committed  in  Phillips  county,  Kansas; 

that  the  court  below  erred  in  admitting  and  excluding  evi- 
*472     ^dence;  that  it  erred  in  refusing  instructions,  and  also  erred 

in  overruling  the  defendant's  motion  for  a  new  trial. 

1.  The  evidence  introduced  by  the  prosecution  unquestionably 
proved  that  the  defendant  was  guilty  of  the  offense  charged.  The 
evidence  of  the  defendant,  of  course,  made  out  a  different  case.  Bat 
the  question  as  to  whether  the  defendant  was  guilty  or  not  was  one 
of  fact.  It  was  properly  submitted  to  the  jury,  and  submitted  to 
them  upon  conflicting  parol  evidence,  and  sufficient  evidence  for  the 
jury  to  find  therefrom  that  the  defendant  was  guilty  of  the  offense 
charged,  provided  they  believed  the  evidence  of  the  prosecution.  The 
jury  found  the  defendant  guilty;  the  court  below  approved  and  sus- 
tained the  verdict;  and  therefore  we  cannot  now  say  that  the  offense 
was  not  sufficiently  proved,  and  for  that  reason  reverse  the  judgment 
of  the  district  court  and  grant  a  new  trial. 

2.  The  prosecuting  witness  testified  that  he  resided  in  Phillips 
county,  Kansas,  and  that  the  offense  was  committed  on  his  premises, 
and  near  his  residence.  There  was  also  other  evidence  tending  to 
show  that  the  offense  was  committed  in  Phillips  county,  Kansas; 
but  we  think  the  foregoing  was  alone  sufficient.  This  point,  that  the 
evidence  did  not  prove  that  the  offense  was  committed  in  Phillips 
county,  Kansas,  is  the  first  paint  made  in  defendant's  brief;  and 
therefore  from  this  fact,  and  from  the  fact  that  the  defendant  makes 
the  point  at  all,  it  would  seem  that  the  defendant's  counsel  has  but 
little  if  any  confidence  in  his  case. 

S.  The  evidence  admitted  of  which  the  defendant  complains,  could 
not  have  prejudiced  any  of  the  defendant's  substantial  rights.  The 
most  of  the  facts  which  this  evidence  was  introduced  to  prove  were 
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otherwise  proved,  and  by  the  defendant  himself,  and  the  rest  of  them 
were  wholly  immaterial.  That  the  defendant  and  prosecuting  wit* 
ness  were  hostile  claimants  for  a  certain  piece  of  land,  (the  same 
land  on  which  said  alleged  offense  was  committed;)  that  they  had  a 

contest  in  the  United  States  land-office  for  the  title  thereto; 
*473    and  that  ont  of  these  hostile  claims  the  final  difficulty  arose  *in 

which  said  alleged  assault  with  intent  to  kill  was  committed, 
—we  think  were  proper  facts  to  be  submitted  to  the  jury,  and  these 
facts  were  amply  proved.  But  as  to  who  had  the  better  right  to  said 
land,  either  in  law  or  in  morals,  we  think  was  wholly  immaterial. 
Supposing^  for  the  purposes  of  the  case,  that  the  defendant  had  the 
better  right  to  the  land,  still  he  would  have  no  right  on  that  account 
to  assault  the  prosecuting  witness  with  the  intention  of  killing  him. 
Both  seem  to  have  been  occupying  the  land, — certainly  the  prosecut- 
ing witness  was;  but  as  to  which  had  the  better  right  thereto  we 
cannot  tell  from  the  evidence,  nor  is  it  material. 

4.  We  think  the  court  below  might  have  been  more  liberal  in  ad- 
mitting  evidence,  but  still  we  cannot  say  that  it  erred  materially  in 
excluding  evidence.  Some  of  it  was  properly  excluded  because  it  was 
incompetent,  some  of  it  because  it  was  immaterial,  a  part  of  it  be- 
cause it  was  not  proper. to  be  given  on  cross-examination,  and  part 
of  it  was  afterwards  introduced  by  both  parties,  or  rather  some  of  the 
facts  for  which  it  was  offered  to  prove  were  afterwards  amply  proved 
by  other  evidence  introduced  by  both  parties.  Evidently  the  defend- 
ant did  not  think  that  the  court  erred  materially  in  excluding  said 
evidence,  for  he  did  not  ask  for  a  new  trial  on  the  ground  of  error  in 
excluding  evidence.  The  grounds  set  forth  in  the  defendant's  motion 
for  a  new  trial  are  as  follows : 

*'(!)  That  the  verdict  is  not  sustained  by  sufficient  evidence;  (2)  that  the 
verdict  is  contrary  to  law;  (3)  that  the  court  admitted  improper  testimony  to 
go  to  the  jury ;  (4)  that  the  court  has  misdirected  the  jury  in  a  material  mat- 
ter of  law. " 

The  failure  of  the  defendant  to  set  up, in  his  motion  for  a  new  trial, 
any  supposed  errors  committed  by  the  court  during  the  trial  would 
be  fatal  in  a  civil  action.  Nesbit  v.  Hines,  17  Kan.  *316;  Fowler  v. 
Young,  19  Ean.  150,  158,  159;  Lucas  v.  Sturr,  21  Kan.  480;  Atch- 
ison V.  Byrnes,  ante^  *65.  As  to  what  the  effect  of  such  a  failure  is 
in  a  criminal  action,  we  do  not  think  that  it  is  necessary  to  express 

any  opinion. 
*474  *6.  We  do  not  think  that  the  court  below  erred  in  refusing  in- 
structions. There  were  only  two  refused,  and  everything  con- 
tained in  these  two  that  was  necessary  and  proper  to  be  given,  we 
think,  was  given  by  the  court  in  other  instructions.  Those  refused 
would  probably  have  been  misleading,  under  the  facts  of  this  case,  if 
the  court  had  given  them;  and  certainly  neither  of  them  was  nee* 
essary  in  addition  to  the  other  instructions  actually  given  by  the 
court.     No  right  or  supposed  right  that  either  the  defendant  or  the 
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prosecuting  witness  may  have  had  to  said  land  would  have  justified 
the  defendant  in  committing  an  assault  upon,  with  intent  to  kill,  the 
prosecuting  witness. 

6.  We  have  already  sufficiently  considered  the  matters  se(  forth  as 
the  first  and  third  grounds  for  a  new  trial;  and  the  second  and  foorth 
grounds  for  a  new  trial  are  abandoned  in  this  court, — ^tbat  is,  the  de- 
fendant  has  not  mentioned  them  in  his  brief.  He  does  not  say  that 
the  verdict  is  contrary  to  law,  otherwise  than  as  we  have  already  dis- 
cussed it,  and  he  does  not  say  that  the  court  below  gave  improper  in* 
structions. 

We  cannot  say  that  the  court  below  committed  any  substantial  er- 
ror, and  therefore  the  judgment  of  the  court  below  must  be  affirmed. 

(All  the  justices  concurring.) 


State  of  Kansas  v.  Alexander  Coul 
July  Term,  1879. 

1.  Evidence:  Objection  to:   Should  be  Speciflo.    An  objection,  to  be 

available,  should  run  to  the  speciBc  testimony  alone  which  is  objection- 
able; and  where  it  runs  to  testimony,  some  of  which  is  competent  and 
some  incompetent,  an  overruling  of  the  objection  will  seldom,  if  ever, 
be  adjudged  error.    [Long  v.  Kasebeer,  28  Kan.  240.] 

2.  :  Declarations  of  an  Aocomplice.  While  declarations  of  an  ac- 
complice, made  after  the  consummation  of  a  crime,  as  to  the  manner  of 
its  commission,  are  hearsay  and  inadmissible,  yet  it  is  competent  to  show 
his  acts,  with  accompanying  and  qualifying  statements,  pending  and  in 
aid  of  the  commission  of  the  offense,  or  in  disclosing  the  place  and  per- 
son where  and  upon  whom  the  offense  was  committ^.^ 

*475  ^Appeal  from  Wilson  district  court. 

At  the  February  term,  1879,  of  the  district  court,  Alexander 
Cole  was  tried  for  the  crime  of  grand  larceny,  found  guilty  thereof  aa 
charged,  and  sentenced  accordingly. 

S.  S.  Kirkpatrick  dt  Bro.^  for  appellant* 

T.  e7.  Hudson,  for  the  State. 

iThe  declaratioDS  of  an  alleged  accomplice  are  Incompetent  to  proTe  the  con- 
spiracy, Chapman  t.  Blakeman,  81  Kan.  684^,  8  Pac.  Rep.  277;  State  t.  Weaver, 
(Iowa,)  11  N.  W.  Rep.  675;  unless  they  are  made  during  the  existence  of  the  con- 
ipiracy,  and  in  aid  of  the  common  design,  Johnson  y.  Miller,  (Iowa,)  17  K.  W. 
Kep.  84;  People  v.  Majors,  (Cal.)  8  Pac.  Rep.  597.  Such  declarations  are  admissi- 
ble, however,  when  once  the  conspiracy  has  been  shown.  State  v.  Miller,  33 
Kan.  828, 10  Pac.  Rep.  865;  Dole  v.  Wooldredge.  (Mass.)  7  N.  E.  Rep.  832;  Tucker 
V.  Finch.  (Wis.) 27  N.  W.  Rep.  817;  Riehl  v.  Evansville  Foundry  Ass'n,  (Ind.)  8  X. 
E.  Rep.  088;  Solomon  v.  Hollander,  (Mich.)  21  N.  W.  Rep.  886;  and,  if  admitted 
without  proof  of  the  conspiracy,  the  error  may  be  cured  by  the  subsequent  ad- 
mission of  testimony  upon  that  point.  State  v.  Wsrd,  (Not.)  10  Paa  Rep.  188. 
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Bbhwbb,  J.  Defendant  was  convicted,  in  tbe  district  coort  of  W^' 
son  connty,  of  the  crime  of  grand  larceny,  and  from  sach  conviction 
appeals  to  this  court.  The  larceny  was  of  a  horse.  An  accomplice 
turned  state's  evidence.  In  support  of  his  testimony,  an  oSioer  tes-> 
tified  that  this  accomplice  told  him  where  defendant's  camp  was  to 
be  found,  and  guided  him  thereto ;  also  informed  him  from  what 
place,  a  town  in  Missouri,  tbe  horse  had  been  taken,  guided  him 
thereto,  and  disclosed  the  owner.  When  the  officer  commenced  his 
testimony,  the  defendant  objected  to  any  evidence  of  ''the  acts  or  dec- 
larations "  of  this  accomplice,  which  objection  was  overruled ;  and  after 
he  had  finished,  defendant  moved  to  strike  out  all  the  "'testimony  re- 
lating to  the  acts  and  declarations"  of  such  accomplice,  which  motion 
was  also  overruled.  This  ruling  is  the  error  alleged.  Conceding  that 
pending  the  commission  of  an  offense  the  acts  and  declarations  of 
either  party  engaged  therein  are  competent  evidence  against  the  other, 
counsel  insist  that  when  the  offense  is  consummated  the  declarations 
of  neither  party  as  to  what  had  previously  been  done  are  admissible 
against  the  other;  such  testimony  is  mere  hearsay.  Doubtless  this 
proposition  is  true;  but  the  record  does  not  show  that  the  district 
court  ruled  to  the  contrary.  Neither  objection  nor  motion  ran  to  dec- 
larations concerning  past  transactions  alone.    They  were  general  to  all 

acts  and  declarations.  Now,  many  acts  and  many  declarations 
*476     *were  proper  matters  of  proof.     Evidence  that  the  accomplice 

had  possession  of  the  horse ;  that  he  offered  it  for  sale ;  that  he 
sold  it ;  that  he  led  the  officer  to  the  place  and  person  whence  and  from 
whom  the  animal  had  been  taken, — was  all  competent,  as  well  as  his 
declarations  accompanying,  and  explanatory  of,  these  acts.  This  was 
but  part  of  the  res  gesta  or  matter  showing  knowledge  of  and  connec- 
tion with  the  crime  on  the  part  of  the  accomplice.  What  he  did  in 
carrying  out  tbe  crime,  and  what  he  said  accompanying  and  ex- 
plaining such  acts,  was  clearly  admissible,  and  an  objection  which 
covered  all  such  matters  was  properly  overruled.  An  objection,  to  be 
available,  should  generally  run  to  the  specific  matter  alone  which  is 
objectionable,  and  is  not  good  when  it  runs  to  matters,  some  compe- 
tent and  some  incompetent.  Thus,  in  an  action  by  an  administrator, 
the  opposing  party  may  not  testify  as  to  transactions  had  personally 
with  the  administrator's  intestate.  As  to  other  matters  he  is  a  com- 
petent witness.  An  objection  to  his  testifying  at  all  in  tbe  case 
would  properly  be  overruled,  because  some  of  his  testimony  might  be 
competent,  and  the  court  is  not  to  presume  that  he  will  give  incom* 
potent  testimony.  To  render  the  ruling  of  the  court  erroneous,  the 
objection  should  be  made  specifically  to  evidence  of  transactions  with 
the  intestate.  So,  here,  no  objection  or  motion  was  made  which  ran 
alone  to  objectionable  testimony,  and  therefore  the  court  committed 
no  error  in  its  ruling.  Nor,  in  this  case,  is  this  a  mere  technical  rul- 
ing; for,  of  the  testimony  actually  given  by  tbe  witness,  there  is  but 
a  single  statement  or  two  that  was  not  clearly  competent, — as  where 
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he  testifies  that  the  accomplice  told  him  thai  defendant  sent  him  into 
toi^n  to  sell  the  horse.  This  might  be  considered  a  statement  of  a 
past  transaction ;  but,  in  view  of  the  other  testimony  of  the  ease,  this 
seems  but  of  trifling  importance,  and,  as  the  ruling  of  the  court  was 
technically  correct,  we  think  we  should  not  be  warranted  in  disturb- 
ing the  conviction  on  this  ground. 

So  far  as  the  form  of  the  judgment  is  concerned,  we  do  not  see 
that  any  substantial  rights  of  the  defendant  are  prejudiced 
*477  ^thereby.  No  other  questions  being  presented,  the  judgment 
will  be  affirmed. 

(All  the  justices  concurring.) 


In  re  Petition  of  Geobgb  W.  Petty  for  a  Writ  of  Habeas  Corpui. 

July  Term,  1879. 

1.  Ck>n8titntional  Iiaw:  Ez  Post  Faoto  Law.    The  provisions  of  chi^iter 

166,  Laws  1872,  if  intended  to  apply  to  offenses  conunitted  prior  to  the 
adoption  of  that  act,  and  to  operate  retrospectively,  are  uncoDstitutional 
and  void,  as  coming  within  the  condemnation  of  the  national  constitu- 
tion, prohibiting  the  passage  of  any  ex  past  facto  law.^ 

2.  Habeas  Corpus:  Inquiry  Under.    Where  the  court  has  Jurisdiction  of 

the  person  of  the  prisoner,  and  of  the  offense  with  which  he  is  charged, 
and  the  verdict  is  valid,  and  the  judgment  pronounced  is  not  void,  bat 
merely  irregular,  hddf  such  prisoner  cannot  be  relieved  under  a  petition 
for  habeas  carpus.  In  re  Rolfs,  80  Kan.  759, 1  Pac  Bep.  523;  In  re  Dill, 
82  Kan.  682,  5  Pac.  Eep.  39. 

[8.  Statutory  Ck>nstruotion :  RepealinR.  The  effect  of  a  repealing  statute 
discussed,  on  the  punishment  for  an  offense  committed  prior  to  the  taking 
effect  of  the  later  statute.^ 

Original  proceedings  in  habeas  corpus. 

On  the  thirteenth  day  of  May,  1870,  a  true  bill  of  indictment  was 
returned  into  the  district  court  of  Greenwood  county,  by  the  grand  ju* 
rors  thereof,  against  George  W.  Petty,  for  the  willful,  deliberate,  and 
premeditated  killing  of  one  Robert  Clark,  on  the  twenty-seventh  day  of 
May,  1866.  Petty  was  arrested  in  1878,  and  first  tried  upon  the  in- 
dictment at  the  May  term,  1878,  of  said  district  court.     At  such  term 

^  As  to  ftc  poBifcLcto  laws,  see  King  y.  State  of  Missouri,  3  Sop.  Ct  Rep.  448,  and 
Marion  ▼.  State,  (Neb.)  29  N.  W.  Rep.  911. 

*  Where- a  repealing  statute  contains  a  special  saying  danse,  the  general  saying 
statute  (Comp.  Laws  1885,  o.  104,  ^  1)  will  not  apply,  and  no  rights  or  remedies 
will  be  saved,  except  such  as  are  saved  by  the  special  saying  clause.  State  y. 
Showers,  34  Kan.  269,  8  Pac.  Rep.  474. 

A  yoid  enactment  can  neyer  have  the  force  and  effect  to  repeal  by  implicatioa 
any  valid  law  which  is  supposed  to  be  in  conflict  with  Uie  Toiu  enactment 
Stephens  y.  Ballow,  27  Kan.  602. 
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he  was  convicted  of  marder  in  the  first  degree.  On  appeal,  the  jadg« 
ment  was  reversed  for  errors  occurring  on  the  trial.  State  v.  Petty, 
21  Kan.  *54.     He  was  again  tried  at  the  May  term,  1879,  of  the 

court,  and  the  jury  again  found  him  guilty  of  murder  in  the 
*478    first  *degree.     On  the  twenty-eighth  day  of  May,  1879,  he  was 

sentenced  under  and  pursuant  to  the  Laws  of  1872.     Chapter 

166,  p.  836.     On  the  eleventh  day  of  June,  1879,  a  writ  of  habeas 

corpus  was  sued  out  of  this  court  in  his  behalf.     The  application  for 

the  writ  was  based  upon  the  ground  that,  so  far  as  the  petitioner's 

case  is  concerned,  the  law  of  1872  regulating  the  infliction  of  the 

death  penalty  is  ex  past  facto,  unconstitutional,  and  void;  and  that 

the  district  court  had  no  jurisdiction  to  pronounce  sentence.     The 

argument  of  counsel  is  that  the  law  of  1872  makes  the  offense  of 

murder  in  the  first  degree  punishable  in  a  manner  in  which  it  was 

not  punishable  in  1866,  and  increases  the  punishment  with  which  it 

was  punishable  prior  to  the  passage  of  that  act,  and  that  by  such  act 

all  prior  laws  relating  to  the  punishment  of  death  were  repealed* 

Prior  to  the  adoption  of  the  law  of  1872,  whenever  any  convict  was 

sentenced  to  the  punishment  of  death,  the  court  appointed  a  day  on 

which  such  sentence  was  to  be  executed,  the  day  not  being  less  than 

four,  nor  more  than  eight,  weeks  from  the  time  of  the  sentence.     By 

the  act  of  1872,  a  person  sentenced  to  death  is  to  be  delivered  to  the 

warden  of  the  penitentiary,  under  a  warrant  of  the  court  pronouncing 

judgment,  and  kept  at  hard  labor  within  the  walls  of  the  penitentiary 

nntil  the  warden  receives  the  order  of  the  governor  fixing  the  day  on 

which  the  sentence  of  the  law  is  to  be  carried  into  effect.     Section  3 

further  provides : 

''The  governor  shall  keep  in  hisofQce  a  record  of  all  warrants  of  conviction 
and  sentence  received  by  him,  and  any  governor  of  the  state  for  the  time  be- 
ing shall,  in  his  discretion,  at  any  time  not  less  than  one  year  from  the  time 
of  conviction  of  each  convict,  respectively,  make  an  order  fixing  the  day  on 
which  the  sentence  of  the  law  shall  be  carried  into  effect,  which  time  shall 
be  at  least  thirty  days  from  the  issuance  of  such  order,  which  order  shall  be 
directed  to  the  warden  of  the  penitentiary,  to  be  by  him  executed. '^ 

J.  N*  Lewis  and  Clogston  d  Martin,  for  petitioner. 

*479     *Oeorge  C.  Rogers,  Co.  Atty.,  Willard  Davis,  Atty.  Gen.,  W,  A. 

Johnson,  and  H.  B.  Johnson,  for  the  State. 

The  question  of  the  validity  of  the  judgment  cannot  be  raised  by  Tiabeas 
corpus.  The  petitioner  is  held  upon  process  issued  on  a  final  judgment  of  a 
court  of  competent  jarisdiction,  and  upon  a  commitment  issued  by  a  district 
court  of  competent  jurisdiction,  upon  an  indictment.  Grim.  Code,  g  271.  It 
has  been  held  (People  v.  Liscomb,  60  N.  Y.  559;  Ex  parte  I^nge,  IB  Wall. 
168;  Ex  parte  Parks,  93  U.  S.  18;  £x  parte  Page,  49  Mo.  291)  that  if  the 
judgment  is  one  which  the  court,  under  no  circumstances,  would  have  power 
or  jurisdiction  to  render,  it  will  be  utterly  void,  and  restraint  under  it  will 
be  declared,  upon  habeas  corpus,  to  be  illegal.  It  is  not  necessary  in  this 
case  to  controvert  that  principle  of  law,  for  this  case  does  not  fall  within  it. 
It  is  not  olailkned  but  that  in  certain  cases — ^in  all  eases  of  murder  perpetrated 
since  the  act  of  1872 — ^the  judgment  rendered  would  be  valid,  but  only  that. 
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under  the  facts  and  circumstances  of  this  particular  case,  this  judgment,  if 
any,  should  not  have  been  given.  This  court  is  asked  to  correct  a  supposed 
error  of  the  trial  court  in  holding  that  this  case  belongs  to  the  class  <^  cases 
in  which  the  judgment  rendered  is  the  proper  and  only  one  directed  by  the 
law.  It  is  very  clear  that  this  is  a  ruling  which  can  only  be  reversed  upon 
appeal.    Ex  parte  Phillips,  7  Kan.  *48;  Ex  parte  Nye,  8  Kan.  ♦99. 

It  is  claimed  by  the  prisoner  that  his  offense  was  committed  under  the  law 
of  1868,  which  prescribed  the  penalty  of  death,  (chapter  31;  §  8,)  which  pen- 
alty should  be  inflicted  at  a  time  not  less  than  four,  nor  more  than  eight, 
weeks  from  the  time  of  sentence,  (chapter  82,  8  258,^  by  hanging  by  the  neck 
(Id.  §  259)  in  some  private  inclosure  near  the  jail,  and  in  presence  of  certain  per- 
sons, (Id.  §  261;)  that  he  was  sentenced  under  the  act  entitled  "An  act  to 
regulate  the  infliction  of  the  death  penalty,''  approved  March  2, 1872.  (Laws 
1872,  c.  166,)  and  that  this  latter  act  so  changes  the  punishment  for  his  of- 
fense as  to  render  the  same,  as  to  him,  ex  post  facto  and  unconstitu- 
*480  tional.  (Ck>nst.  U.  S.  art.  1,  §  10.)  Under  the  act  of  1872,  nhe  pris- 
oner, instead  of  being  hung  within  between  four  and  eight  weeks  fo>m 
sentence,  in  the  proper  jail,  was  sentenced  to  be  taken  to  the  penitentiary,  to 
be  hung  at  any  time  after  the  expiration  of  one  year,  such  time  to  be  fixed  by 
the  governor.  Id.  §§  1,  2,  8.  In  the  mean  time  he  must  be  kept  at  hard 
labor,  rid.  §  4.  It  is  discretionttry  with  the  governor  whether  he  ever  or- 
ders the  prisoner  to  be  executed,  (Id.  §  3,)  and  if  he  does  not,  the  practical 
effect  of  the  act  of  1872  is  to  change  the  punishment  from  that  of  death  to 
imprisonment  f(yr  life.  But  the  time  when  the  execution  oould  be  ordered 
has  not  arrived,  and  there  Is  no  showing  made  as  to  the  intention  of  the  gov- 
ernor  in  this  regard.  Is  this  act,  as  to  this  petitioner,  unconstitutional?  In 
discussing  this  branch  of  the  case,  we  will  state  the  question  in  its  very  broad- 
est and  most  unfavorable  aspect,  viz. :  Is  a  law  which  changes  the  punishment 
for  a  crime  alrciidy  committed,  from  hanging  by  the  neck  until  death  ensues, 
to  imprisonment  for  life,  an  ex  post  facto  law  r  We  shall  assume  it  to  be  within 
the  common  knowledge  of  the  court  that  the  effect  of  the  act  of  1872  is  to 
mollify,  and  not  to  aggravate  the  rigor  of  the  former  law.  We  are  aware 
that  there  has  been  some  speculation  by  some  courts,  as  in  the  case  of  Hart- 
ung  V.  People,  22  N.  Y.  95,  and  concurrent  cases  in  the  state  of  New  York, 
as  to  whether  death  or  imprisonment  for  life  is  the  severer  penalty;  but  it  is 
clearly  the  dictate  of  the  first,  fresh,  blushing  judgment  of  mankind  Ihsit  death 
is  the  extreme  penalty  that  can  be  inflicted  upon  a  human  being,  and  tliat  any 
change  of  the  law  by  which  it  can  possibly  be  averted,  or  even  postponed,  is  a 
mitigation  of  the  penalty.  In  speaking  of  the  rule  established  in  New  York, 
Judge  Gooley  approves  it,  but  with  a  qualification  that  controls  this  case, 
and  that  qualification  is  that  "the  substitution  of  any  other  punishment  for 
that  of  death  must  be  regarded  as  a  mitigation  of  the  penalty. "  Cooley,  Const. 
Lim.  272.  This  qualification,  so  strongly  grounded  on  common  sense,  is  well 
supported  by  expressed  opinion:  1  Bish.  Grim.  Law,  §  219;  Turner  v.  State,  40 
Ala.  21 ;  Strong  v.  State,  1  Blatokf .  198;  State  v.  Kent,  65  N.  G.  811;  Calder  v. 
Bull,  3  Ball.  390;  Keene  v.  State,  8  Ghand.  109;  Boston  v.  Gummins,  16 
♦481  Ga.  102;  Woart  v.  Winnick,  8  N.  ♦H.  473 ;  State  v.  Arlin,  89  N.  H.  180; 
Glarke  v.  State,  23  Miss.  261 ;  Herber  v.  SUte,  7  Tex.  69;  State  v.  Will- 
iams, 2  Rich.  418.  A  statute  is  ex  post  facto,  not  where  the  punishment  is 
merely  changed,  but  only  when  it  is  aggravated.  State  v.  Kent,  65  N.  G.  311, 
and  the  cases  cited  above.  As  to  the  changes  made  by  the  act  of  1872,  it  is  suf- 
ficient to  say  that  these  are  mere  matters  of  practice,  and  not  within  the  pur- 
poses of  the  constitution.  Gut  v.  State,  9  Wall.  35;  People  v.  Mortimer.  40 
Gal.  114:  Gooley,  Gonst.  Lim.  272. 

If  this  question  can  be  raised  by  habeas  oorpus^  and  if  it  be  adjudged  that 
the  judgment  is  invalid  because  the  act  of  1872  is,  as  to  this  petitioner,  ex 
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pant  facto,  then  the  remaining  question  is,  what  Judgment  shall  be  entered 
by  this  court?  If  the  prisoner  could  not  be  sentenced  under  the  act  of  1872» 
he  clearly  could  be  under  that  of  1868.  We  do  not  mean  to  be  understood  as 
arguing  that  he  could  be  sentenced  under  either  act  at  the  discretion  of  the 
court,  although  it  is  possible  that  he  might,  if  he  had  made  a  seasonable  elec- 
tion as  to  which  penalty  he  would  prefer.  Clarke  v.  State,  23  Miss.  261:  Holt 
V.  State,  2  Tex.  868;  Dawson  y.  State.  6  Tex.  847.  But  what  we  do  confi- 
dently claim  is  that,  if  the  act  of  1872  is  unconstitutional  as  to  him,  then  it 
will  be  presumed  not  to  have  been  intended  to  apply  to  him,  and,  by  virtue 
of  the  statute,  (Gen.  St.  c.  104,  8  1,)  he  would  sufTer  the  penalty  of  the  old 
law.  State  v.  Boyle,  10  Kan.  ♦118;  State  v.  Crawford.  11  Kan.  »32.  If  this 
be  so,  then  the  question  still  recurs,  what  shall  be  done  here?  Must  this 
court  discharge  the  prisoner,  or  can  it  pi*onounce  the  proper  Judgment,  or  send 
him  to  the  trial  court  to  receive  the  same?  We  find  hotliing  in  the  habetut 
corpus  act  which  countenances  any  disposition  of  the  cause  except  to  either 
discharge  or  remand.  There  is  some  apparent  difficulty  in  an  attempt  by  this 
court  to  exercise  the  powers  it  has  when  sitting  as  an  appellate  tribunal,  and 
at  the  same  time  to  modify  the  Judgment  of,  or  issue  any  order  upon,  the 
court  below.  But  whatever  view  the  court  may  take  of  this  question,  the 
very  difilculties  surrounding  it  are  very  strongly  suggestive  that  the  proper 
way  to  have  brought  this  whole  case  here  is  by  appeal,  and  not  by  habeas 
corpus. 

*4S2  *HoBTON,  0.  J.  The  questions  presented  to  this  court  for  de- 
cision are — First,  whether  the  punisbment  under  chapter  166, 
Laws  1872,  applies  to  offenses  committed  prior  to  that  act;  second, 
if  the  provisions  of  chapter  166,  Laws  1872,  are  not  applicable  in  this 
case,  whether  the  prisoner  can  be  relieved  under  a  petition  for  a  writ 
of  habeas  corpus. 

If  the  act  of  1872  is  an  ex  post  facto  law,  it  is  unconstitutional  and 
void,  as  the  legislature  cannot  pass  such  a  law.  The  supreme  court 
of  the  United  States  has  defined  an  ex  post  facto  law  to  be  one  which 
renders  an  act  punishable  in  a  manner  in  which  it  was  not  punisha- 
ble when  it  was  committed.  Fletcher  v.  Feck,  6  Cranch,  188.  This 
definition  is  subject  to  the  qualification  that,  where  the  new  law  miti« 
gates  the  character  or  punisbment  of  a  crime  already  committed,  it 
does  not  fall  within  the  prohibition  of  the  constitution,  for  it  then  is 
in  favor  of  the  citizen.  As  the  law  of  1872  prescribes  a  year's  im- 
prisonment at  hard  labor  in  the  penitentiary  in  addition  to  the  pun- 
ishment of  death,  if  intended  to  apply  to  murder  previously  commit- 
ted, it  certainly  changes  the  punishment  authorized  to  be  inflicted 
when  the  crime  was  committed.  Counsel  for  the  state  contend,  how- 
ever, that  the  practical  effect  of  the  act  is  to  change  the  punishment 
of  death  to  imprisonment  for  life,  and  that,  therefore,  the  law  is  valid 
as  to  offenses  already  committed,  even  if  thereby  it  is  retrospective 
in  its  operation,  because  such  change  mitigates  the  penalty.  The- 
reasoning  is  not  sound,  as  the  convict  can  be  executed  at  the  pleasure 
of  any  execntive  magistrate,  at  any  time  after  one  year*  One  gov- 
ernor may  refuse  to  issue  his  warrant  for  the  execution  of  the  sen- 
tence; but  his  successor  may  determine  otherwise,  and  order  the 
banging  of  all  the  convicts.  Under  the  act,  every  moment  of  the 
V  22  c— 22 
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prison  life  of  the  oonviot,  after  the  expiration  of  one  year,  like  the  al* 
leged  lot  of  Damocles,  is  embittered  by  the  dread  of  impending  death. 

The  sword  is  indefinitely  suspended  over  his  head,  ready  to 
*483     fall  at  any  time.     Some  "'"argument  may  be  presented  that  the 

postponement  of  the  execution  of  a  death  sentence  a  single 
year  modifies  the  penalty.  Much  theorizing  may  be  indulged  in 
upon  this  point,  but  all  of  this  is  mere  speculation.  We  cannot  open 
the  curtain  of  the  future,  nor  foretell  the  ultimate  condition  of  a  con- 
vict after  death.  We  have  no  absolute  means  of  saying  whether  the 
old  or  the  new  law  would  be  the  more  severe  in  a  given  case,  and 
hence  we  cannot  affirm  that  said  act  of  1872  mitigates  the  punish- 
ment. The  courts  of  New  Tork  hold  that  a  law  similar  to  this  one, 
which  was  substituted  for  a  law  like  ours  in  force  prior  to  the  pas- 
sage of  said  act,  inflicts  a  greater  punishment  than  the  former  law, 
and  Judge  Cooley  coincides  with  that  view  in  bis  Gonstitntional  Limit- 
ations. Therefore,  if  we  regard  said  act  of  1872  as  retrospective,  it 
is  within  the  condemnation  of  the  national  constitution,  and  void. 
Cooley,  Const.  Lim.  256,  272 ;  Hartung  v.  People,  22  N.  T.  95;  Hart- 
ung  V.  People,  26  N.  T.  167.  This  conclusion  leads  us  to  decide 
that,  as  the  murder  with  which  the  petitioner  stands  charged  was 
committed  in  1866,  and  as  the  law  of  1872  was  not  passed  until  after 
the  commission  of  the  offense,  the  prisoner  is  not  subject  to  the  pun- 
ishment of  the  act  of  1872.  If  he  is  not  exposed  to  the  infliction  c' 
any  penalty  under  the  statutes  in  force  prior  to  the  act  of  1872,  then 
as  that  act  cannot  apply  in  this  case,  the  sentence  and  judgment  are 
wholly  void.  If  such  sentence  and  judgment  are  wholly  void,  and 
not  merely  irregular  or  erroneous,  then  the  petitioner  is  entitled  to 
his  discharge.  This  brings  us  to  consider  the  effect  of  the  repealing 
clauses  of  the  act  of  1872.  In  the  opinion  of  the  writer,  as  an  orig- 
inal question,  it  was  the  manifest  intent  of  the  legislature  to  have  the 
act  of  1872  apply  retrospectively  in  all  cases  where  the  convict  or  per- 
son guilty  of  murder  in  the  first  degree  had  not  been  sentenced  prior 
to  that  act  going  into  effect;  that  the  law-makers  supposed  they  had 
the  power  to  enact  such  legislation,  and  intended,  by  the  repealing 

sections  of  the  act  of  1872,  to  expunge  the  sections  therein  re- 
"^484    pealed  as  completely  as  though  they  had  never  existed.    *This 

court,  however,  has  decided,  upon  full  argument  and  a  care- 
ful consideration  of  the  case,  very  differently,  in  the  case  of  State  v. 
Crawford,  11  £an.  *32 ;  and  my  brethren  think  that  case  should  be 
adhered  to.  Under  that  authority,  the  action  of  the  legislature,  in 
adopting  the  act  of  1872,  did  not  release  the  petitioner  from  the  pen- 
alty of  his  offense,  and  the  district  court  did  not  lose  jurisdiction  with 
the  return  of  the  verdict  of  the  jury.  Under  the  verdict,  he  was  lia- 
ble to  be  sentenced  to  the  punishment  of  death.  The  sentence  act- 
ually passed  omitted  the  appointment  of  a  day  on  which  the  sentence 
should  be  executed,  and  provided  that  the  governor  should  set  the  day 
of  the  execution  at  a  time  not  less  than  one  year  from  the  day  of  sen- 
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tence;  bnt  Ibis  was  an  irregnlarity,  or  rather  an  erroneous  order,  to 
carry  out  the  sentence  of  death,  and  not  a  void  jadRment.  *  The  conrt 
had  jniisdiction  of  the  person  of  the  prisoner  and  of  the  offense.  The 
yerdict  was  yalid.  The  court  had  also  the  power  to  render  a  jtidg- 
ment  6t  death,  and  therefore  the  petitioner  cannot  be  relieved  on  ha- 
beas  carpua,  as  our  statute  declares  that  no  court  or  judge  shall  in- 
quire under  a  petition  for  habeas  corpus  into  the  legality  of  any  judg- 
ment or  process  whereby  a  party  is  in  custody  upon  any  process  is- 
sued on  any  final  judgment  of  a  court  of  competent  jurisdiction. 
This  court  cannot  furnish  any  remedy  to  the  petitioner  in  this  pro- 
ceeding. In  other  words,  the  proceeding  by  habeas  carpus  is  not  the 
proper  manner  to  correct  or  review  the  sentence  in  this  case.  Upon 
an  appeal,  all  the  rulings  of  the  district  court  may  be  reviewed,  and 
the  erroneous  judgment  be  set  aside  or  modified,  as  the  legal  rights 
of  the  petitioner  shall  demand. 

The  petitioner  must  be  remanded  to  the  custody  of  the  warder. 

Bbbwsb,  J.,  concurring. 

Yalehtinb,  J.,  (concurring  specially.)  This  is  an  action  of  habeas 
corpus,  brought  by  George  W.  Petty,  for  the  purpose  of  ob- 
*485  taining  a  release  *from  imprisonment  in  the  penitentiary. 
He  was  charged,  tried,  convicted,  and  sentenced  in  the  district 
court  of  Greenwood  county,  a  court  of  competent  jurisdiction,  foi 
murder  in  the  first  degree,  and  is  now  being  confined  in  the  peniten- 
tiary in  pursuance  of  said  sentence.  Our  statutes  relating  to  habeas 
corpus  provide,  among  other  things,  as  follows : 

''No  court  or  judge  shall  inquire  into  the  legality  of  any  Judgment  or  pro- 
cess whereby  the  party  is  in  custody,  or  discharge  him  when  the  term  of  com- 
mitment has  not  expired  in  either  of  the  following  cases:  «  *  *  Secondf 
upor^  any  process  issued  on  any  final  Jugdment  qf  a  court  of  competent  jW' 
risdiction;  *  *  *  fourth^  upon  a  warrant  or  commitment  issued  from 
the  district  court,  or  any  other  court  of  competent  Jurisdiction,  upon  an  in- 
dictment or  information.**    Gen.  St.  p.  763,  §  671. 

And  see  case  of  Ex  parte  Nye,  8  Kan.  *99,  *100,  holding  that  this 
statute  means  what  it  says.  But  the  petitioner  says  that  the  district 
court  of  Greenwood  county  was  not  a  court  of  competent  jurisdiction 
for  the  trial  of  this  case,  for  the  following  reasons,  to-wit :  The  act 
fixing  the  punishment  for  the  offense,  at  the  time  the  offense  was 
committed,  was  subsequently  repealed;  and. the  act  fixing  the  pun- 
ishment at  the  time,  and  under  which  he  was  convicted  and  sentenced, 
was  and  is  ex  post  facto ^  unconstitutional,  and  void.  Now,  the  only 
change  with  regard  to  the  punishment  made  in  the  law  since  the  of- 
fense  was  committed  is  as  foRows :  At  the  time  when  said  offense 
was  committed,  the  punishment  for  murder  in  the  first  degree  was 
death  by  hanging,  in  not  less  than  four,  nor  more  than  eight,  weeks; 
Gen.. St.  819,  861^  862.     The  punishment,  now,  for  such  offense,  is 
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death  by  banging,  in  not  less  tban  one  year,  and  ibe  time  may  be  ex- 
tended indefinitely;  and  in  the  mean  time  the  conyict  is  to  be  con- 
fined in  the  penitentiary  at  bard  labor.  It  is  admitted  that  the  pun- 
ishment  for  an  offense  may  be  legally  diminished  or  lessened  by  the 
legislature  after  the  offense  has  been  committed ;  bat  it  is  claimed  in 
this  ease  by  the  defendant  that  the  punishment  has  been  changed  in 
kind  and  increased  in  amount.  It  is  claimed  that  the  impris- 
*486  on^ment  and  hard  labor  fixed  by  the  later  act  constitute  both 
a  change  in  the  punishment,  and  an  increase  in  the  amount 
thereof. 

Now,  murder-  in  the  first  degree  is  the  highest  degree  of  felonions 
homicide.  It  includes  within  itself  all  the  other  degrees, — ^murder 
in  the  second  degree,  and  the  four  different  degrees  of  manslaughter; 
and  the  petitioner  in  this  very  case  (who  killed  the  deceased  by  shoot- 
ing him  with  a  pistol)  committed  all  the  yarious  degrees  of  felonious 
homicide  at  the  same  time  that  he  committed  the  highest  degree,  and 
might  haye  been  tried,  convicted,  and  punished  for  any  one  of  snch 
degrees,  at  the  election  of  the  prosecution.  Thus,  he  might  have  been 
tried  and  convicted  for  murder  in  the  second  degree,  and  punished 
therefor  by  imprisonment  in  the  penitentiary  for  life  or  for  a  term  of 
years;  or  be  might  have  been  tried  and  convicted  for  any  lower  de- 
gree of  the  offense,  and  a  still  lighter  punishment  indicted  upon  him. 
That  is,  the  state,  at  the  time  the  petitioner  committed  said  offense, 
had  the  right,  through  its  prosecuting  attorney,  to  waive  all  the  dis- 
tinctive elements  constituting  murder  in  the  first  degree,  and  to  waive 
the  distinctive  punishment  for  that  degree,  and  to  cause  to  be  inflioted 
upon  the  offender  only  the  punishment  of  imprisonment  in  the  peni- 
tentiary;  and  therefore,  as  the  state  could  have  done  all  this  through 
its  prosecuting  officer,  can  it  not  also  do  the  same  thing  through  its 
legislature?  If  it  can,  then  there  can  be  no  difficulty  in  a  change, 
by  the  legislature,  of  the  punishment  to  be  imposed  for  murder  in  the 
first  degree,  in  cases  like  the  one  at  bar,  from  death  to  imprisonment 
in  the  penitentiary.  But  the  petitioner  claims  that  there  is  not  only 
a  change  in  the  punishment,  but  that  there  is  also  an  increase  in  the 
amount  thereof.  He  claims  that  under  the  old  law  the  punishment 
was  death ;  but  that  under  the  new  law  it  is  imprisonment  and  death. 
Now,  in  all  ages  and  in  all  countries,  immediate  or  sudden  death  has 
been  considered  as  the  highest  of  all  earthly  punishments,  and  torture 
alone  has  been  the  only  other  element  resorted  to  to  heighten 
*4d7  this  punishment.  *At  the  time  of  the  passage  of  the  act  un- 
der consideration,  changing  the  punishment  for  murder  in  the 
first  degree,  and  ever  since  such  time,  it  has  been  believed  that  the 
act  was  one  lessening  the  punishment  for  murder  in  the  first  degree, 
instead  of  an  act  increasing  it.  And  is  not  this  belief  correct  ?  Sup- 
pose a  man  in  the  ordinary  course  of  nature  is  to  live  ten  years :  now, 
would  it  not  be  a  greater  punishment  to  him  to  take  from  him  the 
whole  of  that  ten  years  by  executing  him  immediately,  tban  to  per- 
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mit  him  ta  live  one  year  or  more,  even  in  a  penitentiary,  and  then  to 
talLO  only  nine  of  those  years  from  him  ?  But  under  the  new  law, 
convicts  are  not  in  fact  exeeated  at  the  end  of  the  first  yeari  and  they 
may  never  be  executed.  There  has  not  been  an  execation  in  Kansas 
since  said  new  law  was  passed,  a  period  of  over  seven  years.  As  long 
as  men  live,  there  are  always  hopes  of  a  better  future.  Even  con- 
victs hope  for  pardon  and  liberty  and  a  long  life.  But  suppose  that 
said  new  law  is  void  so  far  as  it  affects  the  punishment  for  murder 
in  the  first  degree,  where  the  offense  was  committed  prior  to  the  pas- 
sage of  the  law,  then,  might  not  the  offender  still  be  punished  as  for 
murder  in  the  second  degree,  or  for  some  lower  degree  of  felonious 
homicide?  And  if  he  might,  then,  is  not  the  present  imprisonment 
of  the  present  petitioner  lawful,  even  if  thai  portion  of  the  sentence 
ordering  him  to  be  executed  is  void  ?  A  conviction  for  murder  in  the 
first  degree  is,  in  a  case  like  this,  a  conviction  also  for  murder  in  the 
second  degree,  and  imprisonment  in  the  penitentiary  for  murder  in 
the  second  degree  is  lawful.  Would  the  excess  in  the  charge  (the  in* 
formation  in  this  case  charging  murder  in  the  first  degree)  and  the 
excess  in  the  conviction  (the  conviction  also  being  for  murder  in  the 
first  degree)  invalidate  the  sentence  if  rendered  as  for  murder  in  the 
second  degree,  if  the  state  should  accept  such  a  sentence  ?  The  sen- 
tence might  in  such  a  case,  or  in  any  given  case,  be  irregular,  but 
would  it  be  void  ? 

But,  according  to  the  case  of  State  v.  Crawford,  11  Ean.*  d2,*46, 

the  petitioner  should  have  been  sentenced  under  the  old  law. 
*488     When  that  case  was  decided,  we  had  all  the  light  *that  we 

have  since  received.  It  was  submitted  to  us  by  able  and  in- 
dustrious counsel.  But  the  petitioner  in  this  case  says  that  said  old 
law  was  repealed  before  this  case  was  tried.  According  to  the  fol- 
lowing authorities,  however,  the  statute  (said  old  law)  was  not  abso- 
lutely repealed,  but  was  kept  in  force  and  alive  for  all  cases  of  this 
kind  by  the  general  saving  clause  found  in  the  '*act  concerning  the 
construction  of  statutes."  Gen.  St.  998,  §  1.  Said  authorities  are 
as  follows:  Willetts  v.  Jeffries,  5  Kan.  *473;  Gilleland  v.  Schuvler, 
9Kan.*569;  State  v.  Boyle,  10  Kan.  *113,*116,*117;  Statev.  Craw- 
ford, 11  Kan.  *32,  and  others.  Said  general  saving  clause  reads  as 
follows : 

"In  the  construction  of  the  statutes  of  this  state,  the  following  rules  shall 
be  observed,  unless  such  construction  would  be  inconsistent  with  the  mani- 
fest intent  of  the  legislature,  or  repugnant  to  the  context  of  the  statute:  First. 
The  repeal  of  a  statute  does  not  revive  a  statute  previously  repealed,  nor  does 
such  repeal  affect  any  right  which  accrued,  any  duty  imposed,  any  penalty 
incurred,  nor  any  proceeding  commenced  under  or  by  virtue  of  the  statute  re- 
pealed. The  provisions  of  any  statute,  so  far  as  they  are  the  same  as  those 
of  any  prior  stotute.  shall  be  construed  as  a  continuation  of  such  provisions, 
and  not  as  a  new  enactment."    Gen.  St.  998,  999. 

The  petitioner  ^eems  to  admit  that,  in  all  ordinary  cases  of  repeal, 
the  foregoing  saving  statute  would  apply  and  save  all  rights  of  the 
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state  and  of  all  other  parties.  Bat  he  says  this  is  not  an  ordinaiy 
ease  of  repeal.  He  does  not  say  in  words  that  it  was  ''the  manifest 
intent  of  the  legislature**  that  all  murderers  who  had  committed  mur- 
der in  the  first  degree  prior  to  the  passage  of  the  act  of  1872,  and 
who  had  not  been  convicted  at  that  time,  should  go  absolutely  free; 
but  his  logic  leads  to  that  result.  He  says  that  it  was  "the  manifest 
intent  of  the  legislature"  that  the  old  law  should  be  repealed;  and 
he  further  says  that  the  new  law  of  1872  cannot  have  operation,  be- 
cause it  is  ex  ;7o«t /acto,  unconstitutional  and  void.    And  therefore 

be  says  that  he  should  go  absolutely  free. 
*489    *The  repealing  clause  of  the  act  of  1872  reads  as  follows: 

"Sections  258  and  259  of  the  act  to  which  this  is  amendatoiy*  and  ail 
other  acta  inconsistent  herewith^  hs  and  the  same  are  hereby  repealed,^ 
Laws  1872,  p.  838,  g  6. 

The  petitioner  relies  entirely  upon  the  above  words  in  italics;  but 
his  logic  is  lame.  He  says  that  all  of  the  act  of  1872  relating  to 
punishment  for  past  offenses  is  void,  because  it  is  ea;  post  facto;  and 
yet  he  says  that  it  is  valid  enough  to  drive  all  other  acts  inconsistent 
therewith  out  of  existence.  He  says  that  his  sentence  is  void  because 
he  was  sentenced  under  the  new  law,  (that  of  1872,)  which  new  law 
he  says  is  void.  He  also  says  that  he  could  not  legaUy  be  sentenced 
under  the  old  law,  because  it  is  inconsistent  with  the  new  law  relat- 
ing to  punishments  for  past  offenses,  and  is  therefore,  by  the  new 
law,  repealed.  And  he  further  says  that  any  saving  clause  continu- 
ing the  old  law  in  force  for  any  purpose  would  be  inconsistent  with 
this  new  and  void  law;  and  therefore  that  this  new  and  void  law 
would  repeal  the  saving  clause,  or  at  least  prevent  its  operation  in 
this  particular  case.  Now,  I  do  not  think  that  any  valid  law  can  be 
repealed  merely  because  it  is  inconsistent  with  some  new  law,  unless 
this  new  law  is  itself  valid.  A  void  enactment  certainly  cannot 
have  the  effect  to  repeal  a  valid  law;  and  repeals  by  implication  are 
never  favored,  even  where  the  repealing  law  is  itself  valid. 

In  my  opinion,  the  petitioner  should  not  be  discharged  from  cus- 
tody. 
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*490  *Statb  of  Kansas  v.  Wiluam  Haoah. 

July  Term,  1879. 

€k>ntintianc6 :  Sufficient  Showing.  While  continuances  are  largely  within 
the  discretion  of  the  trial  court,  yet  wlien  defendant,  at  the  term  at  which 
the  information  is  filed,  shows  by  his  affidavit  that  there  is  material  tes- 
timony which  he  has  been  unable  to  procure,  and  that  he  has  used  reason- 
able diligence  since  his  arrest  to  ascertain  and  procure  such  testimony, 
considering  the  circumstances  in  which  he  has  been  placed  and  the  means 
at  his  disposal,  and  that  there  is  a  probability  of  obtaining  such  testi- 
mony if  a  continuance  be  granted,  it  is  error  to  refuse  such  continu- 
ance.' 

Appeal  from  Wilson  district  court. 
The  case  is  stated  in  the  opinion. 
8.  S,  Kirkpatrick  dt  Bro,^  for  appellant. 
T.  J.  Hudson,  for  the  State. 

Bbeweb,  J.  Defeodant  was  convicted  of  grand  larceny  in  the 
stealing  of  a  horse,  and  from  such  conviction  appeals  to  this  court. 
One  question  only  requires  notice,  all  other  matters  having  been  cov- 
ered by  the  opinion  delivered  in  the  case  of  State  v.  Cole,  ante,  *474. 
That  question  is  one  of  continuance.  The  facts  are  these :  Defend- 
ant moved  for  a  continuance  at  the  term  at  which  the  information 
was  filed,  on  the  ground  of  absent  testimony.  This  testimony  was  of 
witnesses  to  show  that  he  purchased  the  horse  which  he  was  charged 
to  have  stolen,  and  also  to  prove  previous  good  character.  The  tes- 
timony was  unquestionably  material,  and  if  due  diligence  was  shown 
he  ought  to  have  received  a  continuance.  He  says  in  bis  affidavit 
that  he  was  arrested  on  or  about  November  Ist,  and  committed  to 
the  jail  of  Wilson  county,  and  that  he  then  employed  counsel  to  de- 
fend him;  that  he  remained  in  said  jail  until  December  3d,  when  he 
was  removed  to  the  Franklin  county  jail,  where  he  remained 
*491  until  *the  commencement  of  the  term  on  the  succeeding  Feb- 
ruary, when  he  was  returned  to  Wilson  county  jail.  The  in- 
formation was  filed  February  7th,  and  the  trial  had  February  15th. 
During  the  time  of  bis  confinement  in  Franklin  county,  he  had  no 
opportunity  to  consult  with  his  counsel,  and  was  destitute  of  means. 
Since  the  filing  of  the  information  he  has  applied  for  and  received  a 
commission  to  take  the  testimony  of  the  absent  witnesses,  some  of 
whom  reside  in  Missouri  and  some  in  Nebraska;  that  immediately 

1  Where  the  affidavit  for  a  continuance  in  a  criminal  case  is  made  manv  months 
after  the  arrest,  and  contains  mere  f^eneral  allegations  of  diligence,  is  indefinite 
as  to  the  present  location  of  the  witnesses,  andf  does  not  clearly  show  any  con- 
nection between  the  testimony  of  SQch  witnesses  and  the  crime  of  which  tne  de- 
fendant stands  charged,  it  cannot  be  held  that  the  coart  abused  its  discretion  in 
overruling  the  appUoation.    McLean  v.  State,  28  Kan.  872. 
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after  his  arrest  he  wrote  to  a  party  named  in  Nebraska  where  he  re- 
sided, asking  him  to  ascertain  the  names  of  parties  who  would  teatify 
to  his  good  character,  and  also  the  name  of  some  one  to  take  the  dep- 
ositions, and  also  that  he  wrote  to  a  party  named  at  Joplin,  Mis- 
souri, requesting  him  to  go  to  Baxter  Springs,  in  the  vicinity  of  which 
place  be  claimed  to  have  bought  the  horse,  and  make  inquiry  for  the 
person  of  whom  he  claimed  to  have  made  the  purchase;  that  he  also 
gave  to  his  attorney  the  name  of  the  last  person  addressed,  and  all 
information  he  possessed  as  to  his  residence  and  probable  where- 
abouts, and  that,  as  he  is  informed  and  believes,  his  attorney  wrote 
several  letters  to  parties  making  inquiry  about  said  witness,  but  with- 
out receiving  any  information  therefrom ;  that  he  himself  received  no 
answers  to  the  letters  he  had  written,  and  that,  within  one  week  after 
his  removal  to  Franklin  county,  he  wrote  to  the  sheriff  of  Gage  coun- 
ty, Nebraska,  who  he  believed  was  acquainted  with  the  party  to  whom 
he  had  written  at  Joplin,  and  to  other  parties  in  Nebraska,  to  ascer- 
tain the  whereabouts  of  said  party,  and  that  within  two  weeks  there- 
after he  received  a  letter  from  said  sheriff,  stating  that  he  did  not 
exactly  know  said  party's  address,  but  believed  he  was  at  the  lead 
mines  in  Kansas;  that  immediately  he  addressed  a  letter  to  said 
party  at  Empire  City,  Kansas,  and  soon  after  another  to  him  at  Jop- 
lin, Missouri,  requesting  him  to  make  the  inquiries  previously  named ; 
that  within  two  weeks  of  the  sitting  of  the  court,  he  received  a  letter 

from  said  party,  stating  that  one  John  N.  Burton,  living  near 
*492     West  Point,  Missouri,  was  the  man  who  *sold  defendant  the 

horse,  and  that  one  George  Skaggs,  living  near  Joplin,  would 
testify  to  material  facts  as  specified,  corroborating  the  sale.  Ex- 
pecting to  be. returned  to  Wilson  county  in  a  few  days,  he  did  not 
communicate  this  information  to  his  attorney  until  he  was  brought 
down  to  Wilson  county  for  trial,  as  before  stated. 

We  think  this  was  a  sufficient  showing  of  diligence.  The  defend- 
ant was  in  jail  and  without  means.  He  had  to  rely  upon  letters  aud 
friends  for  information.  He  wrote  without  delay,  and  continued  to 
write.  He  could  not  compel  answers,  and  he  could  not  go  himself 
to  make  inquiries.  His  situation  was  very  different  from  that  of  one 
out  on  bail  and  able  to  go  in  search  of  testimony,  or  of  one  with  ample 
means  to  employ  assistants.  Beasonable  diligence  was,  of  course, 
essential;  but  what  more  could  defendant  do?  Counsel  for  the  state 
say  that  the  whole  defense  was  a  sham,  and  it  was  apparent  to  the 
district  court.  But  how  could  the  court  say  from  the  affidavit  that 
it  was  a  sham,  or  that  the  efforts  of  defendant  were  not  in  good  faith  ? 
The  defendant  swears  that  the  witnesses  would  testify  to  the  facts, 
and  that  he  believes  those  facts  to  be  true.  There  was  nothing  impos- 
sible or  even  improbable  in  such  testimony,  and  the  defendant  ought 
to  have  had  an  opportunity  to  obtain  it,  if  possible.  Grant  that  he 
might  have  commenced  taking  depositions  at  the  very  day  of  his  ar- 
rest, yet  he  did  not  know  where  these  witnesses  were,  and  not  until 
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jnst  before  the  oonyening  of  the  court  and  the  filing  of  the  informa- 
tion did  he  disoover  where  they  were.  The  defendant,  was  presumed 
to  be  innoeent.  His  efiforts  were  apparently  in  good  faith,  and  the 
testimony  he  sought  was  yery  material.  It  will  not  do  to  say  that 
Buch  testimony  was  false,  or  bis  efforts  to  obtain  it  a  mere  pretense. 
If  the  witnesses  sought  should  testify  as  stated,  it  will  be  for  the  jury 
to  say  whether  such  testimony  is  true.  It  cannot  be  pronounced  false 
in  advance,  and  a  party  should  not  be  held  lacking  in  diligence  who 

uses  all  the  means  at  his  disposal  to  obtain  his  testimony. 
*498     *For  this  error  the  judgment  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial.    The  defendant  will  be  returned  from 
the  penitentiary  to  the  jail  of  Wilson  county,  to  abide  the  further 
order  of  the  district  court  of  that  county, 
(All  the  justices  concurring.) 


M.  D.  NoBLB  9.  Ghaelbs  Oaht. 
July  Term,  1879. 

Taxation:  Void  Tax  Deed.  Where  0.  obtained  from  a  board  of  county 
commissioners,  in  December,  1877,  a  written  order  to  purchase  certain 
lots  struck  off  to  the  county  at  a  tax  sale  for  a  sum  less  than  the  costs  of 
redemption  at  that  time,  and  in  pursuance  of  such  order  obtained  a  tax 
certificate  and  an  assignment  thereof  for  said  lots  for  less  than  the  legal 
costs  of  redemption,  and  upon  the  presentation  of  such  certificate  to  the 
county  derk  obtained  a  tax  deed,  Tield,  that  there  was  no  authority  at  the 
time  of  the  order  for  the  commissioners  to  make  the  same;  and  Tield,  tliat 
the  tax  certificate  and  itsassignmenc,  and  the  tax  deed,  were  without  war- 
rant of  law,  and  void,  and  passed  no  title  to  the  holder. 

Error  from  Doniphan  district  court. 

Action  brought  by  a  landlord  to  dispossess  a  tenant  for  failure  to 
pay  rent  for  leased  premises.  The  defendent  filed  an  answer,  setting 
up  title  in  himself  to  the  property,  under  a  tax  deed  acquired  after 
the  lease.  The  case  was  commenced  on  February  27,  1878,  before  a 
justice  of  the  peace,  and  taken  to  the  district  court  of  Douiphan 
county.  It  was  tried  at  the  March  term  of  that  court  for  1879,  a 
jury  being  waived.  The  court  found  the  following  conclusions  of  fact : 
That  on  April  1,  1874,  the  plaintiff  was  the  owner  of  lots  10, 11,  and 
12,  in  block  47,  in  the  city  of  White  Cloud,  Kansas,  and  that  be  has 
not  parted  with  such  ownership,  except  as  hereinafter  stated;  that  on 
said  first  day  of  April,  1874,  the  defendant  rented  and  leased  of 
the  plaintiff,  by  parol,  the  premises,  and.  went  into  possession 
*494  thereof  under  the  lease,  agreeing  to  pay  *as  rent  therefor  the 
sum  of  five  dollars  per  month,  payable  monthly;  that  defend- 
ant has  been  in  possession  of  the  premises  ever  since  said  first  day  of 
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April,  1874,  and  is  in  possession  of  the  same  at  this  time,  and  has 
paid  rent  on  said  lease  at  various  times,  until  the  ninth  day  of 
February,  1878,  at  which  time  there  was  rent  due  the  plaintiff  from 
the  defendant  for  said  premises;  that  on  said  ninth  day  of  February, 
1878,  the  plaintiff  served  on  the  defendant  a  notice  that  said  lease 
would  be  terminated  in  ten  days  after  said  service,  unless  within  ten 
days  defendant  paid  the  amount  of  rent  in  arrears ;  that  on  said  ninth 
day  of  February,  1878,  at  the  time  of  the  service  of  said  notice,  the 
defendant  paid  to  plaintiff  the  rent  due  up  to  the  fourth  day  of  De- 
cember, 1877,  and  the  plaintiff  received  the  rent  due  to  December 
4th,  being  the  sum  of  $28,  and  defendant  refused  to  pay  any  other  or 
further  rent;  that  the  taxes  on  said  land  were  delinquent  for  the  year 
1873,  and  said  premises  were  duly  advertised  and  offered  for  sale  for 
such  delinquent  taxes,  as  provided  by  law,  by  the  county  treasurer 
of  said  county,  on  the  fifth  day  of  May,  1874,  and,  there  being  no 
bidders  for  the  same,  the  said  premises  were  bid  off  by  the  county 
treasurer,  in  the  name  of  the  county,  as  provided  by  law  in  such  cases, 
as  appears  from  the  tax  deed  offered  in  evidence  herein ;  that  on  the 
application  of  defendant,  the  board  of  county  commissioners  of  said 
county  did,  on  the  third  day  of  December,  1877,  make  an  order  as  fol- 
lows, which  was  duly  entered  of  record  in  their  proceedings : 

"Ordered  that  Charles  Gain  be  allowed  to  purchase  lots  10,  11,  and  12,  in 
block  47,  White  Cloud,  from  the  sale  of  the  years  1878,  4,  5,  and  6,  for  the 
amount  for  which  sold  and  charged  up,  amounting  to  $157.31." 

— That  afterwards,  in  pursuance  of,  and  in  obedience  to,  said  order  of 
the  board  of  county  commissioners,  Robert  Flickenger,  treasurer  of 
said  county,  executed  and  delivered  to  the  defendant  a  certificate  of 
the  sale  of  said  premises,  upon  the  payment  of  $157.81  to  him  as 

county  treasurer  by  the  defendant,  in  which  was  not  included 
*495    any  interest  on  said  ^taxes,  but  was  the  full  amount  of  the 

taxes  on  said  land  at  the  time  of  the  execution  and  delivery,  as 
aforesaid,  of  said  certificate,  without  interest  and  cost;  which  said 
certificate  is  as  follows : 

Nos.  34, 35,  and  86.  (  Offioe  of  Treasureu  op  Doniphan  Countt, 

1873.  (  Tbot,  Kansas,  December  4,  1877. 

I,  the  undersigned,  treasurer  of  Doniphan  county,  do  hereby  certify  that, 
whereas  certain  taxes  due  said  county  for  the  year  1873  remained  unpaid  on 
lots  10,  11,  and  12,  in  block  47,  White  Cloud,  Kansas,  and  the  said  real  estate 
having  been  duly  advertised,  was  offered  for  sale  at  public  auction  in  the 
manner  prescribed  by  law,  on  the  fifth  day  of  May,  1874,  for  the  amount  of 
said  taxes,  penalty,  and  costs  due  thereon,  and  there  being  no  bidder,  the  said 
described  real  estate  was  bid  off  to  Doniphan  county  by  the  county  treasurer 
for  the  sum  of  forty-eight  and  52-100  dollars,  being  the  full  amount  of  said 
delinquent  taxes,  penalty,  and  costs. 

Therefore,  in  consideration  of  the  above  taxes,  the  holder  of  this  certificate 
to  whom  it  may  be  properly  assigned  by  the  county  derk,  will  be  entitled  to 
a  tax  deed  to  said  described  real  estate  on  the  sixtli  day  of  May,  1877,  pro- 
vided the  same  be  not  redeemed  before  that  time. 

BoBERT  FutoKBNaBB,  County  Treasurer. 


i 
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ThiB  eertifioate  oantained  tbe  following  indorsementB : 

Deeded  December  4,  1877.  Cha6.  Raffblys»  Ooimtj  Clerk. 

•157.81.1  December  4,  1877,  reoeived  of  Charlee  CSain  one  hundred  and 
flfty-seven  81-lOQ  on  the  within  real  estate  taxes,  as  follows:  1878,  $48.52; 
1874,  $28.96;  1875,  $40.80;  1876,  $44.02^^157.81,  including  penalties,  costs, 
and  interest,  for  which  he  is  entitled  to  an  assignment  of  this  certificate. 

BoBEBT  Fligkenger,  Gouuty  Treasurer. 

8iaU  cf  Kansas,  *Donip7uin  County — ss. :  In  consideration  of  the  above 
payment,  I  hereby  assign  the  right*  title,  and  interest  of  Doniphan  county  in 
the  within  certificate  to  Ghas.  Cain.  Witness  my  hand  and  official  seal,  this 
fourth  day  of  December,  1877.  Chas.  Bafpelye,  County  Clerk. 

By  order  county  commissioners.    This  without  interest. 
Certificate  70.]  Bobebt  Flickenoer. 

— That  on  the  fourth  day  oi  Deoenrberi  1877,  Charles  Bappelye, 
county  clerk  of  the  said  county  of  Doniphan,  duly  assigned 
*496  ^said  certificate  to  the  defendant,  Charles  Qainy  a  copy  of  which 
said  assignment  is  indorsed  on  the  back  of  the  foregoing  copy 
of  certificate;  and  that  on  the  said  fourth  day  of  December,  1877,  the 
said  Charles  Bappelye,  eonnty  olerk  as  aforesaid,  did  duly  execute, 
acknowledge,  and  deliver  to  the  said  Charles  Cain  a  deed  of  said 
premises,  which  said  deed  is  attached  to  the  defendant's  answer  in 
this  suit,  and  which  said  deed  was  filed  for  record  in  the  office  of  the 
register  of  deeds  of  said  county,  on  the  fifth  day  of  December,  1877, 
and  is  recorded  in  said  office;  that  at  no  time  since  the  execution  of 
said  tax  deed,  or  since  the  defendant  rented  the  said  premises  of  the 
plaintiff,  has  he  surrendered  to  tbe  plaintiff  the  possession  of  said 
premises.  And  thereupon  the  court  found,  as  conclusions  of  law, 
that  said  tax  deed  attached  to  tbe  defendant's  answer  was  a  sufficient 
defense  to  this  action ;  that  the  defendant  was  entitled  to  tbe  posses- 
sion of  said  premises;  that  it  was  not  necessary  in  this  case  that  tbe 
defendant  should  surrender  to  tbe  plaintiff  the  possession  of  said 
premises  before  claiming  title ;  and  that,  under  tbe  tax  deed,  the  de- 
fendant was  entitled  to  recover.  Thereafter  judgment  was  entered 
in  favor  of  the  defendant  that  the  right  of  possession  of  the  prem- 
ises was,  at  tbe  commencement  of  tbe  action,  in  him,  and  the  plain- 
tiff brings  tbe  case  here. 

A,  Perry  and  F.  Babcock,  for  plaintiff  in  error. 

W.  D.  Webb,  for  defendant  in  error. 

HoBTON,  G.  J.  In  the  case  of  Morrill  v.  Douglass,  14  Ean.  *298, 
it  was  decided  that  tbe  property  which  cannot  be  sold  to  individuals 
at  a  tax  sale,  and  is  therefore  struck  off  to  tbe  eouuty,  does  not  become 
thereby,  like  ordinary  property  of  the  county,  subject  to  the  control  of 
the  commissioners,  and  that,  in  the  absence  of  any  statute  giving  such 

authority,  the  county  commissioners  are  not  authorized  to  con- 
*497    tract  for  the  ^transfer  and  assignment  of  tax-sale  certificates  for 

lands  struck  off  to  tbe  county  at  prior  tax  sales,  and  a  coi^tract 
therefor  is  ultra  vires  and  void.    In  1877  the  statute  in  this  regard 
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was  like  that  in  force  in  1868 ;  and  within  the  decision  of  Morrill  y. 
Douglass^  supra,  the  order  of  the  commissioQers  of  Doniphan  county, 
of  December  3,  1877»  allowing  the  defendant  in  error,  Charles  Cain, 
to  purchase  the  lots  in  controversy  for  a  sum  less  than  the  cost  of 
redemption  as  then  provided  by  the  statute,  was  utterly  void.  Gain 
acquired  no  rights  by  such  order,  nor  were  the  treasurer  and  county 
clerk  of  Doniphan  county  justified  thereby  in  disregarding  the  provis- 
ions of  the  statute.  Gain  was  not  entitled  to  any  tax-sale  certificate, 
or  any  assignment  of  such  certificate,  <m  the  property  struck  off  to 
the  county  at  a  tax  sale,  until  he  had  paid  into  the  county  treaBory 
a  sum  of  money  equal  to  the  cost  of  redemption  of  the  land  at  that 
time.  Laws  1876,  c.  34,  §  117.  The  void  order  of  December  3, 
1877,  and  the  money  paid  in'  accordance  therewith,  were  the  only 
consideration  for  the  tax  certificate  of  December  4,  1877,  and  the  as- 
eignment  of  the  same.  The  tax  deed  was  issued  upon  this  tax  eer- 
tificate.  The  certificate  was  void;  the  assignment  thereof  was  void; 
and  the  tax  deed,  being  issued  without  warrant  of  law,  was  also  void. 
It  transferred  no  title  to  the  defendant,  and  was  no  valid  defcDse  to 
the  action  of  plaintiff.  In  obtaining  the  tax  certificate  and  tax  deed, 
the  defendant  assumed  to  disregard  the  law,  and  must  be  presumed 
to  have  known  that  the  officers  of  the  county  with  whom  he  oon- 
tracted  acted  without  authority^  "The  limits  of  an  officer's  authority 
are  found  in  the  law,"  and  they  who  deal  with  officers  are  chargeable 
with  notice  of  the  limits  of  such  authority,  and  can  receive  no  pro- 
tection from  acts  done  by  such  officers  beyond  the  limits  of  their  an- 
thority.  Eureka  v.  Davis,  21  Ran.  *678 ;  Hartford  Fire  Ins.  Go.  v. 
State,  9  Kan.  *210 ;  Shawnee  Ck).  v.  Garter,  S  Ean.  *115,  *128. 
*498  The  judgment  of  the  district  court  will  be  reversed,  and  *the 
cause  remanded,  with  directions  to  the  court  to  render  judg- 
ment upon  the  findings  of  fact  in  favor  of  the  plaintiff. 
(All  the  justices  concurring.) 


M.  D.  Noble  and  another  v.  S.  B.  Dowbll. 

July  Term,  1879. 

At  the  February  term,  1878,  of  the  district  oourt  of  Brown  county, 
Dowell,  as  plaintiff,  had  judgment  against  M.  D.  Noble  and  E.  T. 
Noble,  as  defendants,  who  bring  the  case  here. 

James  Falioon,  for  plain tififs  in  error. 

KiUey  d  May  and  W.  J.  Richardson,  for  defendant  in  error. 

PxB  CuBiAM.  The  judgment  in  this  case  will  be  affirmed,  on  the 
authority  of  the  case  of  Williams  v.  Elliott,  17  Ean.  *623. 
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State  of  Kansas  v.  Geobgi  Tanseit. 
July  Term,  1879. 

1.  Criminal  Lav:  Acts  of  Deteotivd.  Where  one  Is  charged  with  crime* 
the  mere  fact  that  one  who  was  present  with  and  apparently  assisting  him 
in  the  commission  of  the  crime  was  simply  a  detective»  constitutes  no  de- 
fense. While,  perhaps,  nothing  that  is  actually  done  by  the  detective 
may  be  imputable  to  him,  as  there  is  no  community  of  purpose,  yet,  if  he 
with  a  criminal  intent  personally  does  every  act  which  is  essential  to  the 
crime  charged,  his  guilt  is  complete. 

2. :  Burglary.    The  detective  having  disclosed  to  the  police  the  place 

of  an  Intended  burglary,  the  proprietor  of  the  building,  a  saloon,  upon 
the  direction  of  the  police,  left  the  rear  door,  which  was  ordinarily  fast- 
ened with  a  lock  and  bar,  unlocked  and  unbarred,  but  closed,  and  at  two 
o'clock  at  nigiit  the  defendant,  with  the  detective,  entered  through  that 
door,  the  defendant  lifting  the  latch  and  opening  the  door,  and  were  ar- 
rested by  the  police  and  the  proprietor,  who  were  lying  in  wait.  Upon 
the  trial,  the  court  refused  to  instruct  that  the  lifting  of  the  latch  and 
opening  of  the  door  were,  under  the  circumstances,  no  burglarious  break- 
ing, and  left  to  the  Jury  to  say  whether  -the  proprietor  consented  to  the 
entry  by  defendant.    Held  no  error.^ 

*499  *S.  Instruction:  Immaterial  Error.  Where  an  instruction,  pur- 
porting to  give  a  definition  of  the  crime  charged,  omits  some  essential 
element,  it  is  erroneous;  but  where  there  is  no  dispute  in  the  testimony 
but  that  the  act  omitted  from  the  definition  was  actually  done  by  the  de- 
fendant, and  when  elsewhere  in  the  instructions  a  correct  definition  is 
given,  and  also  that  he  personally  did  the  act  is  assumed  in  several  in- 
structions asked  by  the  defendant,  the  error  is  not  one  affecting  his  sub- 
stantial rigbts« 

Appeal  from  Atchison  district  court. 

At  the  November  term^  1878,  of  the  district  court,  George  Jansen 
was  charged  witb»  tried  for»  and  convicted  of,  the  crime  of  burglary 
in  the  second  degree,  committed  August  2, 1878,  in  the  saloon  build- 
ing  of  M.  Marcus,  in  the  city  of  Atchison.  From  such  conviction  he 
now  appeals  to  this  court. 

Smith  d  Solomon,  for  appellant. 

The  essential  elements  of  burglaiy  are  a  breaking  and  an  entry  with  in- 
tent to  steal  or  commit  a  felony.  If  there  be  no  breaking  of  a  security  in- 
tended to  exclude,  there  can  be  no  burglary.  State  v.  Newbegin,  25  Me.  500. 
Applying  this  test  to  the  facts  of  the  case  at  bar,  we  claim  that  the  appellant's 
demurrer  to  the  evidence,  and  his  motion  to  dismiss,  should  have  been  sus- 
tained. Such  a  motion  and  the  demurrer  were  proper.  People  v.  Bennett, 
49  N.  Y.  187.  An  entry  is  an  essential  element  in  the  crime  of  burglary. 
An  information  which  does  not  charge  an  entry  is  bad.  State  v.  Whitby,  15 
Kan.  *402;  Com.  v.  Hope,  22  Pick.  4, 5.   The  court  told  the  Jury  in  this  case 

1  The  lifting  of  a  latch  of  a  closed  door,  and  the  pushing  open  of  the  door,  witli 
the  intent  expressed  in  the  statute,  is  a  sufficient  breaking,  within  the  meaning 
of  the  law,  to  constitute  burglary.  State  v.  Groning,  88  Kan.  18,  6  Pac.  Rep.  4w. 
See,  also,  note  to  SUte  v.  Whitby,  16  Kan.  *403;  Sute  v.  Fockler,  po9t,  «643. 
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that  the  evidence  introduced  by  the  defendant,  Jansen,  tending  to  show  that 
he  never  entered  the  building,  amounted  to  nothing.  An  erroneous  instruc- 
tion cannot  be  cured  by  subsequent  instructions  wUch  are  contradictory,  nor 
by  the  fact  that  the  jury  found  their  verdict  upon  a  distinct  point.  8  Whait. 
Grim.  Law,  §  816;  State  v.  McGluer,  5  Nev.  182;  People  v.  Bodine,  1  Denio, 
281;  Clem  v.  State,  81  Ind.  480;  State  v.  Home,  1  Kan.  *7d;  State  v.  Howard. 

14  Kan.  *175.  The  whole  tenor  and  effect  of  the  evidence  introduced 
*500    by  the  state  show  that  Jansen 's  actions  on  the  night  of  August  ^, 

1878,  were  the  result  of  a  trick  and  a  conspiracy  to  seduce  and  entrap 
him  into  a  questionable  situation,  and  then  to  load  him  down  with  evidences 
of  guilt.  On  the  question  of  the  demurrer  and  motion,  we  cite  the  following 
authorities,  which  are  directly  in  point:  Speiden  v.  State,  8  Tex.  App.  157; 
Begina  v.  Johnson,  41  £.  0.  L.  128;  Allen  v.  State,  40  Ala.  834;  Dodge  v. 
Brittain,  Meigs,  84;  People  v.  Collins,  18  Alb.  Law  J.  271.  Samuel  Wiles 
was  not  allowed  to  testify  as  to  admissions  made  to  him  by  one  of  his  co-con- 
spirators. Tills  certainly  was  error.  Kelley  v.  People,  55  N.  Y.  565 ;  State  y. 
Winner,  17  Kan.  298.  Where  a  door  is  not  secured  in  the  ordinary  way,  but 
is  by  design  or  by  negligence  left  in  such  a  manner  as  to  invite  the  entrance  of 
the  accused,  an  entrance  made  therein  witli  intent  to  steal  is  not  burglarious. 
State  V.  Newbegin,  25  Me.  502;  Com.  v.  Stephenson,  8  Pick.  355.  In  this 
latter  case  the  court  says:  '*The  offense  [burglary]  consists  in  violating  the 
common  security  of  a  dwelling-house  in  the  night-time,  for  the  purpose  of 
committing  a  felony.  It  makee.no  difference  whether  the  door  is  barred  and 
bolted,  or  the  windows  secured,  or  not;  it  is  enough  tiiat  the  house  is  secured 
in  the  ordinary  way,  so  that,  by  the  carelessness  of  the  owner  in  leaving  the 
window  or  door  open,  the  party  accused  of  burglary  be  not  tempted  to  enter.  '* 
In  addition  to  the  Texas,  A^labama,  and  English  cases,  we  would  cite  the 
late  case  of  U.  S.  v.  Whittier,  7  Cent.  Law  J.  51. 

C.  F.  Cochran^  for  the  State. 

The  question  to  be  solved  in  cases  in  which  a  detective  assists  in  detecting 
crime  is  the  same  as  when,  without  the  assistance  of  a  detective,  an  allured 
criminal  is  apprehended ;  i. «.,  has  a  crime  been  perpetrated?  Has  the  alleged 
criminal  in  fact  done  those  acts  constituting  in  law  a  public  offense?  If  he 
has,  it  is  idle  to  complain  that  a  detective  is  mixed  up  with  the  matter,  unless 
it  can  be  shown  that  by  some  act  of  the  detective  the  accused  is  relieved,  not 
of  the  guilt  of  the  act,  if  he  did  the  act.  but  of  the  commission  of  the 
*501  act  Itself.  *A  glance  at  the  authorities  relied  on  by  appellant's  coun- 
sel will  assuredly  convince  the  court  that  they  do  not  declare  any 
principle  analogous  to  that  contended  for.  In  the  case  of  Begina  v.  Johnson* 
41  E.  C.  L.  128,  all  that  the  court  pretends  to  decide  \b  that,  where  a  door  was 
opened  by  an  employe  of  the  owner  of  the  house,  acting  under  the  orders  of 
policemen  in  waiting,  and  thereafter  the  accused  entered  through  the  door  so 
opened,  no  burglary  was  committed.  Certainly  not;  because  the  opening  of 
the  door  was  legally  done  by  an  authorized  person,  without  any  illegal  open- 
ing or  breaking.  The  mere  fact  that  the  servant  of  the  owner  of  the  house 
falsely  pretended  to  sympathize  with  and  participate  in  the  criminal  intent, 
and  to  assist  in  the  perpetration  of  the  projected  crime,  was  not,  however, 
held  sufficient  to  discharge  defendants  from  responsibility  for  the  criminal 
acts  they  did  in  fact  consummate.  One  of  them  got  possession  of  certain 
plate,  and  was  arrested  inatantert  and  relieved  of  his  booty.  The  other  was 
arrested  before  he  laid  hold  of  anything.  The  one  was  held  for  larceny  in  a 
dwelling-house,  the  other  as  accessory  before  the  fact.  In  the  case  cited,  the 
policemen  did  direct  and  dictate  the  course  pursued  by  the  detective.  The 
detective  did,  by  Joining  the  proposed  expedition,  bring  about  the  alleged 
criminal  act.  Nevertheless,  as  to  acts  constituting  the  only  crime  or  apparent 
crime  completed, — i. «.» larceny, — the  court  disref^ided  the  eircumstanoes 
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curing  the  apprehension  of  the  offenders,  and  held  that  the  crime  was  in  law 
ooinplete,  upon  proof  of  the  facts  constituting  fully  its  ingredients.  To  ana*- 
lyze  this  decision  in  a  few  words,  it  decides  (1)  that  inasmuch  as  the  door  was 
opened  by  a  person  without  criminal  intent,  and  not  by  persons  having  a 
criminal  intent,  it  was  not  burglariously  opened;  (2)  that  the  persons  who 
came  to  the  premises  with  a  criminal  purpose*  and,  pursuant  to  and  in  the  exe- 
cution thereof,  did  those  acts  In  law  constituting  larceny,  were  guilty  in  law 

of  larceny,  notwithstanding  the  fact  that  a  person  they  believed  to  be 
'^502      an  accomplice  *was  in  fact  throughout  the  enteiprise  a  spy  upon  their 

actions,  counseling  but  to  deceive  them  and  secure  their  caf^ure. 
The  case  of  Allen  v.  State,  40  Ala.  344,  is  precisely  similar.  The  detective 
unlocked  and  opened  the  door  with  the  keys  furnished  by  the  owner,  ^ho  was 
the  detective's  employer.  Here  there  was  no  breaking.  In  this  case,  the  de- 
fendant (Allen)  was  assiduously  persuaded  to  engage  in  the  enterprise  by  the 
detective,  who  was  acting  under  orders  from  his  employer.  The  defendant 
was  reluctant  to  undertaS:e,  and  timid  in  the  execution  of,  the  alleged  crim- 
inal act:  so  reticent  and  fearful  was  he,  in  fact,  that  about  all  he  did  was  to 
accompany  the  detective  to  the  building  and  witness  what  were  unquestion- 
ably the  authorized  acts  of  the  detective.  The  court  expressly  adopts  the  rule 
in  the  English  case  above  referred  to,  citing  that  case  and  others  in  its  opin- 
ion. Here,  as  in  the  English  case,  it  is  held  there  is  no  breaking  of  the  build- 
ing, actual  or  constructive,  because  the  openinjgof  the  door  was  at  the  request, 
by  the  procurement,  and  with  the  consent  of  the  owner,  and  by  a  person  act- 
ing in  his  employment. 

In  the  case  of  Speiden  v.  State,  8  Tex.  App.  157,  no  different  rule  is  an- 
nounced. In  this  case  the  detectives  did  the  breaking  by  the  procurement  of 
the  bank  officials,  who  not  only  consented  thereto,  but  paid  the  detectives  to 
do  their  bidding  in  working  up  the  case — a  portion  of  the  program  in  doing 
which  was  to  bre^ik  open  and  enter  the  building.  Afterwards  the  defendant 
Speiden  entered,  or  rather  was  taken  into,  the  building  by  the  detectives. 
The  court  held  there  was  not  in  law  a  burglarious  breaking  of  the  building, 
citing  the  above  cases. 

There  are  other  similar  decisions,  but  none,  I  believe,  which  sanction 
the  views  contended  for  so  zealously  by  appellant's  counsel.  They  seem  to 
labor  under  the  impression  that  the  fact  that  a  detective  has  aught  to  do  with 
the  operations  of  an  accused,  relieves  the  party  from  responsibility  for  the 

acts  by  him  perpetrated  in  the  execution  of  a  criminal  purpose.  Such 
*508      is  not  the  law,  and  no  decision  cited  so  holds.    The  *doing  of  certain 

acts  is  essential  to  the  completion  of  every  crime.  If  cerUtin  several 
facts  must  appear  before  the  proof  of  the  offense  is  complete,  proof  of  all  is 
essential  to  legal  conviction.  Proof  of  a  felonious  breaking,  without  an  en- 
trance of  the  building,  will  not  constitute  burglary;  nor  will  proof  of  an  en- 
trance thereof  with  a  felonious  purpose  constitute  the  offense.  But  if  both 
are  unlawful  and  felonious, — breaking  and  an  entrance  with  purpose  to  com- 
mit a  larceny  appear, — ^the  crime  is  complete,  conviction  thereof  is  legal,  and 
the  fact  that  a  detective  is  instrumental  in  apprehending  the  offender  is  in^ 
materiid.  The  only  manner  in  which  the  presence  of  a  detective  can  affect 
the  guilt  of  the  accused  is  that,  if  the  detective  himself  does  any  of  the  several 
acts  constituting  the  offense,  and  the  accused  omits  to  do  those  acts,  the  ac- 
cused is  not  guilty  in  law,  because  he  has  not  in  fact  done  all  the  acts  essen- 
tial to  the  compl^on  of  the  crime.  And  it  is  manifest  under  such  circum- 
stances that  the  act  of  the  detective,  who  is  the  agent  of  the  owner,  cannot 
be  made  to  supply  the  missing  link  in  the  chain  of  facts  essential  to  the  guilt 
of  the  accused;  for  the  owner  of  a  building  could  not  direct  it  to  be  broken 
open,  and,  after  it  was  broken  open  under  his  direction,  impute  to  another  as 
a  erii&e  the  very  act  done  by  his  agent  under  his  own  direction. 
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Counsel  for  appellant  cite  the  ease  of  State  v.  Kewbegin,  25  Me.  502,  which 
is  not  only  not  in  point,  but,  construed  according  to  their  views,  it  is  in  some 
of  its  essential  features  irreconcilable  with  rules  of  law  settled  by  the  sanc- 
tion of  ages,  and  affirmed  by  the  courts  of  England  and  America. 

Bbbwbb,  J.  Defendant  was  convicted,  in  the  district  court  of 
A^tchison  county,  of  the  crime  of  burglary  in  the  second  degree,  and 

from  such  conviction  has  brought  this  appeal.  The  first  qnes- 
*504    tion  which  we  shall  notice  is  that  sought  to  *be  raised  in  the 

district  court  by  a  demurrer  to  the  state's  evidenoe.  Waiving 
any  inquiry  into  the  propriety  of  such  a  practice  as  that  pursued  by 
counsel,  let  us  inquire  whether,  upon  the  testimony  presented,  there 
was  a  case  which  ought  to  have  gone  to  the  jury,  and  which  now  will 
support  a  verdict  of  guilty.  The  facts  are  these :  On  the  night  of 
the  second  of  August,  1878,  M.  Marcus,  the  proprietor  of  a  saloon, 
was  hidden  with  two  policemen  in  a  coal  shed  in  the  rear  of  his  sa- 
loon. The  front  door  of  the  saloon  was  locked;  the  rear  door  shot, 
but  not  bolted.  About  two  o'clock,  one  Samuel  Wiles  came  throagh 
the  back  yard,  opened  the  rear  door,  waited  a  moment,  and  then 
closed  it  and  retired.  In  a  few  minutes.  Wiles  and  defendant  re- 
turned, (the  latter  in  advance,)  opened  the  door,  and  entered  the 
building.  In  the  building  was  a  safe,  with  some  money  in  it.  After 
Wiles  and  defendant  had  gone  into  the  building,  Marcus  and  the 
policemen  came  out  of  their  place  of  concealment  and  arrested  them. 
On  their  persons,  was  found  a  number  of  burglar's  tools.  Defend- 
ant stated  to  Marcus,  after  being  arrested,  that  he  was  hard  up, 
pressed  for  money,  and  had  come  to  make  a  raise.  If  these  facts 
stood  alone,  there  could  be  no  question  of  the  correctness  of  the 
court's  ruling.  Here  were  all  the  elements  of  the  crime  of  burglary,  as 
charged, — a  breaking  and  entering  in  the  night-time,  with  an  obvious 
and  expressed  intent  to  steal.  The  two  points  around  which  the  ob- 
jections of  counsel  gather  are  the  relations  of  Wiles  to  this  matter, 
and  the  condition  and  fastenings  of  the  door  through  which  the  par- 
ties entered.  In  relation  to  the  former,  counsel  claim  that  Wiles 
was  a  decoy,  leading  defendant  on  to  do  what  he  did;  that  Wiles  dis- 
closed the  intended  visit  to  the  officers,  and  thus  enabled  them  to 
be  present  and  arrest  Jansen,  as  also  that,  when  Wiles  and  defendant 
were  taken  to  jail  that  night,  the  former  was  not  placed  in  eostody, 
but  permitted  to  go  at  large,  with  a  firing  of  pistols  under  a  pretense 
of  an  escape ;  but  beyond  this,  Wiles'  relations  to  the  affair  are  a 

mere  matter  of  conjecture.  As  to  them  the  record  is  silent. 
*606    How  long  Wiles  and  Jansen  had  "^been  acting  together,  who 

planned  this  burglary,  who  was  chief  and  who  assistant,  what 
division  of  the  proceeds  bad  been  agreed  upon,  what  motive  induced 
Wiles  to  divulge  the  place  of  the  intended  crime,  are  all  undisclosed 
by  the  testimony.  A  jury  might  be  justified,  perhaps,  in  inferring 
that  he  was  a  detective,  but  the  court  could  not  say  absolutely  that 
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he  was.  Nor  could  anyone  say,  from  the  testiodonyi  that  he  prompted, 
planned,  or  indaeed  the  crime.  Even  if  he  were  a  detective,  and  aoi> 
ing  solely  as  such  from  the  commencement  to  the  close  of  his  relations 
with  Jansen,  that  would  not  necessarily  purge  the  latter  of  guilt. 
The  act  of  a  detective  may,  perhaps*  not  be  imputable  to  the  defend- 
ant as  there  is  a  want  of  a  community  of  motive.  The  one  has  a 
criminal  intent*  while  the  other  is  seeking  the  discovery  and  punish- 
ment of  crime.  But  where  each  of  the  overt  acts  going  to  make  up 
the  crime  charged  is  personally  done  by  the  defendant*  and  with 
criminal  intent*  his  guilt  is  complete,  no  matter  what  motives  may 
prompt  or  what  acts  be  done  by  the  party  who  is  with  and  appar- 
ently assisting  him.  Counsel  have  cited  and  commented  upon  sev- 
eral cases  in  which  detectives  figured,  and  in  which  the  defendants 
were  adjudged  guiltless  of  the  crimes  charged.  But  this  feature  dis- 
tingnisbes  them :  that  some  act  essential  to  the  crime  charged  was 
in  fact  done  by  the  detective,  and  not  by  the  defendant;  and  this  act 
not  being  imputable  to  the  defendant,  the  latter's  guilt  was  not  made 
out.  Intent  alone  does  not  make  crime.  The  intent  and  the  act 
must  combine;  and  all  the  elements  of  the  act  must  exist  and  be  im- 
putable to  the  defendant. 

Counsel  for  the  state  has  very  clearly  analysed  some  of  these  cases* 
as  follows :  * 

In  Begina  v.  Johnson*  41  E.  G.  L.  123*  all  that  the  court  pretends 
to  decide  is  that  where  a  door  was  opened  by  an  employe  of  the 
owner  of  the  house,  acting  under  the  orders  of  policemen  in  waiting* 
and  thereafter  the  accused  entered  through  the  door  so  opened,  no 

burglary  was  committed.  Certainly  not;  because  the  opening 
*506    of  the  door  was  legally  done  by  an  authorized  person*  *with- 

ont  any  illegal  opening  or  breaking.  The  mere  fact  that  the 
servant  of  the  owner  of  the  house  falsely  pretended  to  sympathize 
with  and  participate  in  the  criminal  intent,  and  to  assist  in  the  per- 
petration of  the  projected  crime*  was  not,  however,  held  sufiScient  to 
discharge  the  defendants  from  responsibility  for  the  criminal  acts 
they  did  in  fact  consummate.  One  of  them  got  possession  of  certain 
plate,  and  was  arrested  instanter,  and  relieved  of  bis  booty.  The 
other  was  arrested  before  he  laid  hold  of  anything.  The  one  was 
held  for  larceny  in  a  dwelling-house,  the  other  as  accessory  before  the 
fact.  In  the  case  cited,  the  policemen  did  direct  and  dictate  the 
course  ptirsned  by  the  detective.  The  detective  did*  by  joining  the 
proposed  expedition*  bring  about  the  alleged  criminal  act.  Never- 
theless* as  to  acts  constituting  the  only  crime  or  apparent  crime  com- 
pleted*— i.  e.*  larceny, — the  court  disregarded  the  circumstances  se- 
curing the  apprehension  of  the  offenders,  and  held  that  the  crime  was  in 
law  complete,  upon  proof  of  the  facts  constituting  fully  its  ingredients. 
To  analyze  this  decision  in  a  few  words*  it  decides  (1)  that  inasmuch 
as  the  door  was  opened  by  a  person  without  criminal  intent*  and  not 
by  persons  having  a  criminal  intent*  it  was  not  burglariously  opened ; 

V.  22k— 23 
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(2)  that  the  persons  who  oame  to  the  premises  with  a  oriminal  pur* 
pose,  and  pursuant  to  and  in  the  execution  thereof,  did  those  aots  in 
law  constituting  larceny,  were  guilty  in  law  of  larceny,  notwithstand- 
ing the  fact  that  a  person  they  believed  an  accomplice  was  in  fact, 
throughout  the  enterprise,  a  spy  upon  their  actions,  counseling  bat 
to  deceive  them  and  secure  their  capture. 

The  case  cited  in  40  Ala.  344,  (Allen  y.  State,)  is  precisely  similar. 
The  detective  unlocked  and  opened  the  door  with  the  keys  furnished 
by  the  owner,  who  was  the  detective's  employer.  Here  there  was  no 
breaking.  In  this  case,  the  defendant  (Allen)  was  assiduously  per- 
suaded to  engage  in  the  enterprise  by  the  detective,  who  was  acting 
under  orders  from  his  employer.  The  defendant  was  reluctant  to 
undertake,  and  timid  in  the  execution  of,  the  alleged  criminal  act; 
so  reticent  and  fearful  was  he,  in  fact,  that  about  all  he  did 
''^SOT  was  *to  accompany  the  detective  to  the  building  and  witness 
what  were  unquestionably  the  authorized  aots  of  the  detective. 
The  court  expressly  adopts  the  rule  in  the  English  case  above  referred 
to,  citing  that  case  and  others  in  its  opinion.  Here,  as  in  the  English 
case,  it  is  held  that  there  is  no  breaking  of  the  building,  actual  or 
constructive,  because  the  opening  of  the  door  was  at  the  request,  by 
the  procurement,  and  with  the  consent  of  the  owner,  and  by  a  person 
acting  in  his  employment. 

In  the  case  cited  in  3  Tex.  App.  157,  (Speiden  v.  State,)  no  differ- 
ent rule  is  announced.  In  this  case  the  detectives  did  the  breaking 
by  the  procurement  of  the  bank  ofiScials,  who  not  only  consented 
thereto,  but  paid  the  detectives  to  do  their  bidding  in  working  up  the 
case, — a  portion  of  the  programme  in  doing  which  was  to  break  open 
and  enter  the  building.  Afterwards,  the  defendant  Speiden  entered, 
or  rather  was  taken  into,  the  building  by  the  detectives.  The  court 
held  that  there  was  not  in  law  a  burglarious  breaking  of  the  building, 
citing  the  above  cases. 

This  analysis  fully  illustrates  the  principle  we  have  noticed,  and 
makes  it  clear  that  there  was  no  error  in  the  ruling  of  the  district 
court,  so  far  as  this  branch  of  the  case  is  concerned. 

In  reference  to  the  condition  and  fastenings  of  the  door  which  de- 
fendant opened  in  entering  the  building,  it  appeared  that  ordinarily 
it  was  fastened  on  the  inside  by  a  bolt  and  a  lock ;  that  in  the  even- 
ing prior  to  the  entry,  the  policeman  told  Marcus  that  he  must  leave 
it  unfastened,  as  the  parties  expected  would  not  break  a  look ;  that 
in  obedience  to  this  direction,  Marcus,  though  with  some  hesitation, 
left  the  door  unfastened,  but  shut  and  latched.  In  that  condition 
the  defendant  found  it,  and  the  only  breaking  consisted  in  lifting  up 
the  latch  and  opening  the  door.  Was  this  a  breaking  within  the 
meaning  of  the  word,  as  used  in  the  definition  of  bursary  ?  That 
the  lifting  of  a  latch  may,  when  that  is  the  ordinary  mode  of 
*508  fastening,  constitute  a  breaking,  will  not  *be  questioned.  1 
Bouv.  Law  Diet.  p.  196,  tit.  '^Burglary;"  4  Bl.  Comm«  826, 
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note  16;  2  Whart.  Grim,  Law.  §  1532.  But  the  contention  of  ooan- 
sel  is  that,  wfaile  ordinarily  so  fastened  as  to  exclude  and  repel  en-' 
trance,  it  was  at  this  time  in  saoh  a  condition  as  to  invite  entrance ; 
that  there  was  an  implied  consent  to  the  entry ;  that  it  was  left  un- 
fastened so  that  the  defendant  might  enter.  And  the  case  of  State 
Y.  Newbegin^  25  Me.  500^  is  cited,  in  which  there  are  some  expres- 
sions in  the  opinion  of  the  court  which  may  be  construed  as  lending 
countenance  to  this  claim.  It  is  eyident  that  this  was  the  vital  point 
in  the  case,  for,  as  no  larceny  was  actually  committed,  if  there  was 
no  burglarious  breaking  into  the  building,  the  defendant  was  guilt- 
less of  crime.  We  think  the  ruling  of  the  district  court  was  right  in 
respect  to  this  matter.  It  left  the  question  as  one  of  fact  to  the  jury, 
to  say  whether  there  was  any  consent  on  the  part  of  Marcus  to  the 
defendant's  entry,  and  refused  to  hold  that  as  matter  of  law  the  omis- 
sion of  the  ordinary  fastenings  rendered  the  opening  of  the  door  by 
the  lifting  of  the  latch  a  non-burglarious  breaking.  And  the  finding 
of  the  jury  that  Marcus  did  not  consent  to  the  entry  was  warranted, 
if  not  compelled,  by  the  testimony.  His  willingness  to  assist  in  and 
facilitate  the  detection  and  arrest  of  a  criminal  was  no  consent  to  the 
commission  of  the  crime.  If  he  had  left  the  door  open,  then,  as  there 
would  have  been  no  breaking,  there  would  have  been  no  burglary;  . 
but  still  would  that  have  been  a  consent  to  the  entry  of  the  defend- 
ant with  intent  to  commit  a  crime  ?  Can  it  for  a  moment  be  imputed 
to  him  that  he  was  consenting  to  the  perpetration  of  a  crime  upon 
himself?  Was  his  motive  that  of  a  wiUingness  to  assist,  or  a  desire 
to  detect  and  arrest,  the  criminal  ?  He  left  his  door  so  that  an  en- 
try could  be  accomplished  only  by  a  breaking.  Was  he  thereby  con- 
senting to  the  breaking?    The  time  and  circumstances  explain  the 

motive.  The  store-keeper  who  in  the  morning  unlocks  and 
*509    opens  his  front  door  thereby  invites  the  public  to  enter,  *and 

consents  to  its  entry.  Is  his  motive  the  same  when,  at  2 
o'clock  of  a  hot,  sultry  night,  he  throws  the  back  door  open  for  the 
cooling  breeze  to  enter  ?  The  same*  act  at  different  times  and  under 
different  circumstances  may  spring  from  entirely  different  motives, 
and  the  jury  could  fairly  say  that  Marcus  was  in  no  sense  consent- 
ing to  the  breaking  into  his  store,  but  was  only  striving  to  facilitate 
and  secure  the  arrest  of  an  expected  criminal.  And  as  the  opening 
of  a  door  by  the  lifting  of  a  latch  may  be  a  burglarious  breaking,  it 
would  not  do  for  the  court  to  hold  that  such  an  opening  was  not  a 
breaking,  unless  the  other  circumstances  proved  either  a  consent  to 
the  act  or  the  want  of  a  burglarious  intent.  It  will  not  do  to  lay 
down  the  universal  rule  that  an  omission  of  the  ordinary  fastenings 
divests  a  breaking  of  its  burglarious  character.  The  motive  of  the 
omission  and  the  intent  of  the  breaking  are  always  to  be  considered. 
A  house-keeper,  expecting  some  member  of  the  family  to  return  late 
at  night,  may  leave  the  front  door  unlocked.  One  with  criminal  in- 
tent may  open  the  door  and  enter.     Is  it  any  less  a  burglary  because 
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ordinarily  at  night  the  door  is  looked?  The  breaking  must  always 
be  with  intent  to  commit  a  crime,  to  make  it  a  barglarioas  breaking, 
and  there  mdst  also  always  be  some  force,  however  slight,  to  remove 
the  obstacle  to  entrance.  We  see  nothing  in  the  ruling  of  the  coart 
or  the  decision  of  the  jury  in  these  matters  of  which  appellant  has 
any  just  cause  of  complaint. 

One  other  matter  alone  demands  oor  attention,  and  that  is  the 
first  instruction.  This,  as  it  stands,  is  confessedly  erroneous.  It 
attempts  to  define  burglary,  but  omits  therefrom  the  unlawful  entry, 
and  makes  the  mere  breaking  open  of  the  building  with  felonious  in- 
tent the  crime ;  yet,  under  the  circumstances,  we  think  that  this  error 
was  without  prejudice,  and  no  ground  for  reversal;  and  for  these  rea- 
sons the  correct  definition  of  the  crime  was  elsewhere  given  in  the 
instructions,  and  of  the  fact  of  the  entry  there  was  no  dispute.  The 
error  was  in  reference  to  a  matter  concerning  which  there  was 
*510  no  contra'^dictory  testimony.  It  is  as  though  the  court  had 
omitted  the  venue  or  the  time,  when  both  were  unquestioned. 
Indeed,  some  of  the  instructions  asked  by  the  defendant  and  given 
by  the  court  assume  the  fact  of  the  entry  as  unquestioned,  as,  for  in- 
stance, the  seventh :  ^If  there  is  a  reasonable  doubt  in  the  minds  of 
the  jury  as  to  whether  the  entering  of  the  building  by  Jansen  was 
the  result ''of  a  plan  on  the  part  of  Marcus  and  Dnnkin  to  entrap  the 
defendant  into  the  commission  of  the  alleged  burglary,  then  it  will  be 
your  duty  to  acquit  the  defendant."  The  case  does  not  therefore 
come  within  the  rule  laid  down  in  Home  v.  State,  1  £an.  *73,  as  to 
the  effect  of  contradictory  instructions. 

Some  other  matters  are  alleged  as  er^r  by  the  learned  counsel 
for  appellant,  but  in  none  do  we  perceive  any  ground  for  disturbing 
the  sentence,  or  any  reason  to  doubt  the  guilt  of  the  defendant. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Gbobob  W.  Beed  9.  John  Fbanoib* 

July  Term,  1879. 

1.  Public  Printing:  Constitutional  Law:  Executive  Council.  Sections 
S9  and  104  of  the  act  of  1879,  relating  to  the  state  departments  and  offi- 
cers, (Laws  1879,  pp.  812,  317,)  which  sections  create  an  "execuiiTe 
Gonncu,*'  and  auUiorlze  them  to  designate  some  newspaper  printed  and 
published  at  Topeka  as  the  "official  s&te  paper,  **  are  not  uno(»i8tltutional 
or  void.  Said  sections  are  not  in  contravention  of  section  4,  art.  15,  of 
the  constitution,  which  provides  that  *'all  public  printing  shall  be  done 
by  a  state  printer, "  and  '^all  public  printing  shaU  be  done  at  the  capital;'^ 
tior  are  they  in  contravention  of  any  other  section  of  the  constitutic^n. 
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2. :  Qyllabi :  Oontraot.    George  W:  Martin  was,  dnrin  j^  the  year  1^78^ 

and  stUl  Is,  the  state  printer  for  the  state  of  Kansas,  and  as  such  state 

printer  did,  in  pursuance  of  section  5  of  the  act  of  1876,  relating  to 

the  state  printer,  (Laws  1876,  p.  808,)  designate  the  Topeka  Blade,  a 

^511      ^newspaper  published  at  Topeka,  Kansas,  as  the  ^'official  state  paper" 

for  the  state  of  Kansas,  for  the  period  of  one  year  next  after  July  1, 

1878.  George  W.  Beed,  who  was  the  editor,  publisher,  and  proprietor  of 
said  newspaper,  accepted  said  designation,  published  the  official  syllabi  ot 
the  decisions  of  the  supreme  court  of  Kansas  in  said  newspaper,  and  re- 
ceived the  pay  therefor  up  to  April  1,  1879,  after  which  time  the  state 
treasurer  refused  to  pay  him  for  publishing  any  more  of  such  syllabi  in 
said  newspaper,  on  the  following  grounds,  to-wit:  Prior  to  said  April  1, 

1879,  said  section  5  was  repealed  by  section  183  of  the  act  of  1879,  relat- 
ing to  the  state  departments  and  officers.  Laws  1879,  p.  824,  §  183. 
See,  also.  Laws  1876,  p.  315,  §  16.  An  ''executive  councir'  was  created 
by  section  89  of  the  same  act,  (Laws  1879,  p.  812,  g  89.)  and  the  power 
to  designate  the  "official  state  paper**  was  token  from  the  state  printer, 
and  placed  in  the  hands  of  said  conncM,  (Id.  p.  817,  §  104,)  and,  in  pur- 
suance of  this  statute,  said  council  desginated  the  Commonwealth,  another 
newspaper  pubhshed  at  Topeka,  as  the  "official  state  paper"  for  the  state 
of  Kansas,  for  the  period  of  one  year  next  after  April  1,  1879,  and  tlie 
proprietors  of  s^d  Commonwealth  accepted  such  designation,  and  com- 
menced the  publication  of  said  syllabi.  Hdd,  that  the  grounds  of  the 
state  treasurer  for  refusing  to  pay  the  ptoprietor  of  the  Blade  for  publish- 
ing syllabi  in  the  Blade  iSter  April  1, 1879,  are  sufficient,  and  therefore 
a  peremptory  writ  of  mandamus  will  not  be  issued  to  compel  the  state 
treasurer  to  make  such  payment.  The  "designation"  of  the  Blade  by  the 
state  printer  as  the  "official  state  paper,"  for  the  period  of  one  year,  and 
the  acceptance  thereof  by  the  proprietor  of  the  Blade,  did  not,  under  the 
statutes  of  Kansas,  eonstitute  such  a  contract  that  the  legislature  could 
not  afterwards  annul  it,  or  provide  for  its  being  annulled  before  the  ex- 
piration of  the  year: 

Original  proceedings  in  mandamus^ 

The  case  is  stated  in  the  opinion. 

L.  H.  Whitney,  for  plaintiff. 

IV.  C.  Wsbb  and  WiUard  Davis,  Atty.  Gen.,  for  defendant. 

YALBNTiNEy  J.  This  is  RB  Original  proceeding  in  mandamus, 
^512    instituted  by  the  plaintiff,  for  the  purpose  of  com'pelling 

the  defendant,  as  state  treasurer,  to  pay  a  certain  bill  of  the 
plaintiff  for  printing  the  official  syllabi  of  the  decisions  of  the  su- 
preme court  of  Kansas.  The  main  question  presented,  or  sought  to 
foe  presented,  is  whether  the  legislature  has  the  power  to  authorize 
the  publication  of  said  syllabi  (or,  indeed,  of  anything  else)  in  any 
newspaper  other  than  the  one  designated  by  the  state  printer.  The 
defendant  waives  all  objections  to  the  manner  of  presenting  this 
qnestion,  and  merely  asks  that  we  shall  inform  him  as  to  what  his 
duties  are  in  the  premises.  The  facts  in  the  case  are  substantially 
as  follows:  Oeorge  W.  Martin  was,  during  the  year  1878,  and  stiU 
is,  the  state  printer  for  the  state  of  Kansas,  and  as  such  state  printer 
did,  in  pnrsuanoe  of  section  5  at  the  act  of  1876  relating  to  the  state 
printer,  (Laws  1876,  p.  808,)  designate  the  Topeka  Blade,  a  news- 
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paper  publisfaed  at  Topeka,  Kansas,  as  the  "official  state  paper"  for 
the  state  of  Kansas,  for  the  period  of  one  year  next  after  July  1, 1878. 
George  W.  Eeed,  who  was  the  editor,  publisher,  and  proprietor  of  said 
newspaper,  accepted  said  designation,  published  said  syUabi  in  said 
newspaper,  and  received  the  pay  therefor  up  to  April  1,  1879,  after 
which  time  the  state  treasurer  refused  to  pay  him  for  publishing  any 
more  of  such  syllabi  in  said  paper,  on  the  following  grounds :  Prior 
to  said  April  1,  1879,  said  section  5  was  repealed  by  section  133  of 
the  act  of  the  legislature  of  1879,  relating  to  the  state  departments 
and  officers.  Laws  1879,  p.  3S4,  §  133.  See,  also,  Laws  1876,  p. 
815,  §  16.  An  ^executive  council"  was  created  by  section  89  of  the 
same  act,  (Laws  1879,  p.  312,  §  89,)  and  the  power  to  designate 
the  "official  state  paper"  was  taken  from  the  state  printer,  and  placed 
in  the  hands  of  this  council,  (Id.  p.  317,  §  104,)  and,  in  pursuance  of 
this  statute,  said  council  designated  the  Common wesdth,  another 
newspaper  published  at  Topeka,  as  the  ''official  state  paper"  for  the 
state  of  Kansas,  for  the  period  of  one  year  next  after  April  1,  1879, 
and  the  proprietors  of  said  Commonwealth  accepted  such  designation, 

and  commenced  the  publication  of  said  syllabi. 
*518     The  plaintiff  in  this  action  claims  that  the  grounds  of  the  *de* 

fendant  for  refusing  to  pay  him  are  not  sufficient,  and  claims 
that  the  statute  creating  the  executive  council,  and  authorizing  them 
to  designate  the  official  state  paper,  is  unconstitutional  and  void, 
being,  as  he  claims,  in  contravention  of  section  4,  art.  15,  of  the  con- 
stitution of  the  state  of  Kansas,  (Comp.  Laws  1879,  p.  67,)  as  well 
as  in  contravention  of  other  sections  of  the  constitution.  This  section 
of  the  constitution  provides  that  "all  public  priiiting  shall  be  done  by 
a  state  printer,"  and  "all  public  printing  shall  be  done  at  the  capital.*' 
The  plaintiff  claims  that  the  publishing  of  said  syllabi  in  a  newspaper 
is  "public  printing"  within  the  meaning  of  said  constitutional  pro- 
vision, and  therefore  that  it  must  be  done,  if  done  at  all,  by  the  state 
printer,  and  at  the  capital.  Just  how  it  is  public  printing  he  has  not 
very  definitely  informed  us.  It  would  seem  that  printing  done  by  a 
private  person,  in  a  private  newspaper,  to  be  sent  to  private  sub- 
scribers, would  be  private  printing.  In  the  present  case  the  editor, 
publisher,  and  proprietor  of  the  newspaper  in  which  it  is  claimed  the 
syllabi  should  be  published,  is  a  private  person.;  the  paper,  ink,  type, 
printing-presses,  etc.,  used  by  him,  are  bis  private  property;  and  the 
newspaper,  when  printed,  is  his  own  private  property,  and  he  sends 
it  to  his  private  subscribers.  No  public  officer  has  anything  to  do 
with  the  printing  or  publishing  of  the  newspaper;  the  state  does 
not  own  anything  connected  therewith ;  and  the  state  does  not  even 
subscribe  for  any  of  the  copies  of  the  newspaper  when  pnblished. 
The  printing,  as  printing,  is  in  such  a  case  most  certainly  a  private 
affair.  Neither  the  state,  as  a  corporation,  nor  the  public,  as  com- 
posed of  individual  citizens,  has  anything  to  do  with  the  paper  until 
after  it  is  all  printed  and  sent  to  subscribers;  and  even  then  the  state. 
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as  a  corporation,  has  nothing  to  do  with  the  paper,  except  to  pay  for 
the  poblication  of  the  syUabi  therein.  The  state  does  not  at  any  time 
own  the  printing,  or  even  any  of  the  newspapers  on  which  the  print- 
ing is  done.  It  has  no  right  to  authorise  the  state  printer,  or 
*514  any  other  public  officer  or  person^  to  do  the  printing  *in  such 
newspaper;  and  it  cannot  even  authorize  the  state  printer,  or 
any  other  public  officer  or  person,  to  even  visit  the  printing-office,  ex- 
cept with  the  permission  or  consent  of  the  proprietors  thereof.  Then 
how  can  such  printing  be  said  to  be  public  printing  ?  It  can  no  more 
be  said  to  be  public  printing  than  the  advertisements  of  John  Smith 
and  Thomas  Jones,  inserted  in  the  same  newspaper,  can  be  said  to  be 
the  printing  of  such  individual  persons.  It  is  the  publication  of  the 
syllabi  that  is  public,  while  the  printing  thereof,  €ls  printing,  is  private. 
But  even  the  publication  is  only  indirectly  and  remotely  public.  It  is 
done  merely  for  the  benefit  of  the  individual  citizens  of  the  state,  and 
not  for  the  benefit  of  the  state  or  the  public  as  a  corporate  entity.  ; 
No  department  of  the  state  government  has  ever  given  to  the  wordb 
^'public  printing"  the  construction  contended  for  by  the  plaintiff  in 
this  case.  On  the  contrary,  every  legislature  ^has  provided  for  the 
publication  of  the  public  matters  in  newspapers  other  than  the  one 
designated  by  the  state  printer,  and  in  newspapers  published  else- 
where than  at  the  state  capital.  This  has  been  uniformly  so  with 
respect  to  the  publication  of  statutes  ordered  to  take  effect  upon  their 
being  published  in  some  newspaper.  Stray  notices  have  been  uni- 
formly published  in  the  Kansas  Farmer,  a  newspaper  now  published 
at  Topeka,  but  formerly  published  at  Leavenworth  city ;  and  delin- 
quent tax-lists  (including  stats  taxes,  as  well  as  county,  city,  and  other 
public  taxes)  have  been  published  in  each  organized  county  of  the 
state  ever  since  said  constitutional  provision  was  adopted.  But  turn- 
ing to  said  section  5  of  the  act  of  1876,  relating  to  state  printer,  un- 
der which  section  the  plaintiff  founds  his  whole  claim,  and  with  his 
constrQction  the  section  is  itself  unconstitutional.  It  provides  for 
the  publication  of  public  proclamations,  orders,  notices,  and  adver- 
tisements in  newspapers  published  elsewhere  than  at  the  capital  of 
the  state.  We  do  not  think  that  all  printing  authorized  by  the  state 
or  paid  for  by  the  state  is  necessarily  public  printing,  and  it  never 
has  been  so  considered.  We  suppose  that  the  state  might  pur- 
*515  chase  books  published  else^where  than  at  the  capital,  and  by 
some  person  other  than  the  state  printer,  although  they  in  fact 
oontain  printing.  We  suppose  that  the  state  might  even  subscribe 
for  books,  or  newspapers,  or  periodicals,  to  be  published  in  the  future 
elsewhere  than  at  the  capital,  and  by  some  person  other  than  the 
state  printer,  although  they  are  to  contain  printing,  and  the  printing 
to  be  done  in  the  future.  Such  subscriptions,  at  least,  have  always 
been  made  for  the  state,  and  we  suppose  always  will  be.  With  the 
plaintiff's  construction,  however,  of  the  constitution,  such  a  thing 
could  not  be  done.     If  the  state  should  desire  to  sell  bonds  or  other 
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property  in  the  great  market  of  New  Tork»  we  sappose  it  might  ad* 
vertise  tbe  same  in  the  great  dailies  published  there,  and  would  not 
be  compelled  to  come  back  to  Kansas  and  advertise  the  same  in  some 
Topeka  newspaper  designated  by  the  state  printer.  Or  if  the  state 
should  wish  to  encourage  emigration  from  Europe  to  Kansas,  it  might 
publish  notices  in  the  newspapers  of  the  great  cities  of  Europe,  and 
would  not  be  confined  in  its  publication  to  {he  limits  of  Topeka,  and 
to  the  newspaper  designated  by  the  state  printer.  Said  section  4, 
art.  15,  of  the  constitution  is  the  last  expression  of  the  will  of  the 
people  upon  the  subject  of  which  it  treats,  and  therefore  everything 
adopted  prior  to  the  time  of  its  adoption,  and  in  conflict  therewith, 
must  be  considered  as  repealed  by  it.  Yet,  although  it  requires  that 
'*all  public  printing  shall  be  done  by  a  state  printer,"  and  ''all  public 
printing  shall  be  done  at  the  capital,"  still  nearly  all  the  newspapers  in 
the  state  of  Kansas  have  heretofore  published,  and  we  suppose  will 
continue  to  publish,  the  various  proposed  constitutional  amendments 
in  their  own  columns,  and  receive  pay  therefor  from  the  state.  If  the 
plaintiff  is  correct,  no  paper  in  the  state  but  the  one  published  at  the 
capital  and  designated  by  the  state  printer  should  publish  them. 

We  do  not  wish  to  be  understood  as  saying  that  the  publication  of 
syllabi  in  a  private  newspaper  is  in  no  sense  public  printing.  The 
pvMication  is  in  one  sense  public,  and  therefore  tbe  necessary 
*516  incidental  printing  may  also  in  one  sense  be  *said  to  be  pub- 
lie.  But  it  can  be  said  to  be  public  only  in  a  very  remote  and 
attenuated  sense,  and  not  at  all  in  the  closer  and  stricter  sense  con* 
templated  by  the  constitution.  So  far  as  the  constitution  is  oon- 
ceined,  the  printing,  as  distinguished  from  the  publication,  is  purely 
and  strictly  private  printing.  The  printing  is  one  step  back  and  be- 
hind tbe  publication,  the  same  as  the  types  and  printing-presses,  etc., 
are  one  step  back  and  behind  the  printing.  But  even  the  publica- 
tion, as  we  have  already  stated,  is  not  directly  and  proximately  pub- 
lic, but  only  indirectly  and  remotely  so. 

We  do  not  think  that  the  "designation"  of  the  Blade  by  the  state 
printer  as  the  "ofiScial  state  paper,"  for  the  period  of  one  year,  and 
the  acceptance  thereof  by  tbe  proprietor  of  the  Blade,  constituted  un- 
der our  statutes  such  a  contract  that  the  legislature  could  not  after- 
wards annul  it,  or  provide  for  its  being  annulled  before  the  expiration 
of  tbe  year.  Laws  1876,  p.  808,  §  5;  Id.  p.  815,  §  16;  Laws  1879, 
p.  324,  §  183;  Id.  p.  817,  §  104. 

We  do  not  think  that  it  is  necessary  to  discuss  any  of  the  other 
points  made  by  the  plaintiff.    They  are  all  overruled,  however. 

The  peremptory  writ  of  mandamus  prayed  for  by  the  plaintiff  will 
be  refused. 

(All  the  justices  ooncurxing.) 
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Margarbt  Bakbom  V.  Eats  Saboekt  and  another* 

July  Term,  1879. 

Judgment  Lien :  Caae  Stated.  B.  owned  certain  real  estate,  and  S.»  at  the 
same  time»  had  a  Judgment  against  H.  B.  executed  a  deed  to  H.  for  the 
property,  and  H.  mortgaged  it  to  J.,  and  also  deeded  it  back  to  B.  The 
two  deeds  and  the  mortgage  were  executed  simultaneously,  and  as  parts 
and  portions  of  one  and  the  same  transaction.  The  deed  from  B.  to  H. 
was  executed  solely  for  the  purpose  of  enabling  H.  to  procure  a  loan  of 
money  from  J.,  and  to  secure  it  in  his  own  name,  and  without  any  other 
consideration  whateyer.    Eeldp  that  H.,  by  these  transactions,  did 

^517  not  obtain  any  interest  in  said  property  to  which  a  judgement  lien 
could  attach,  or  upon  which  an  execution  could  be  levied;  and  this 
notwithstanding  the  fact  that  H.,  a  single  man,  occupied  the  property  as 
a  residence,  with  his  family,  and  notwithstanding  the  fact  that  the  deed 
from  B  to  H.,  and  the  mortgage,  were  recorded  prior  to  the  recording  of 
the  deed  from  H.  to  B., — both  deeds  and  the  mortgage  having  been  r^ 
corded  before  any  execution  was  issued  or  levied  upon  the  property.^ 

Error  from  Shawnee  district  court. 

At  the  January  term,  1878,  of  the  district  court,  Sargent  and  Dis- 
brow,  as  defendants,  had  judgment  against  Bansom»  as  plaintiff,  who 
bringB  the  case  here  on  error. 

Outhrie  <t  Brown,  for  plaintiff  in  error. 

There  is  no  difference  in  principle  between  this  case  and  that  of  Harrison 
V.  Andrews,  18  Kan.  541.  It  has  long  been  well  settled  that  where  several 
instruments  are  executed  at  the  same  time,  between  the  same  parties,  in  rela- 
tion  to  the  same  subject-matter,  they  are  to  be  considered  as  one.  Holbrook 
V.  Finney,  4  Mass.  569;  Hazelton  v.  Lesure,  91  Mass.  24;  Stow  v.  Tifft,  15 
Johns.  459;  Jackson  v.  Dewitt,  6  Cow.  816.  Nor  is  the  rule  confined  to 
transactions  between  the  same  nominal  parties.  Clark  v.  Munroe,  14  Mass. 
351;  King  v.  Stetson,  93  Mass.  408.  Nor  is  it  essential  to  the  application  of 
the  rule  that  the  instruments  should  correspond  in  date,  provided  that  they 
are  delivered  at  the  same  time,  as  they  take  effect  from  delivery  only;  and  it 
is  competent  to  show  by  parol  at  what  time  the  delivery  was  actually  made. 
Fontaine  v.  Boatmen's  Sav.  Inst.,  57  Mo.  559.  There  is  no  better  settled 
doctrine  than  that  instantaneous  seizin  of  the  husbuid  does  not  endow  the 
wife.  The  most  frequent  example  of  this  rule  is  where  the  husband  receives 
a  conveyance  of  real  estate,  and  executes  a  mortgage  to  secure  the  purchase 
money.  Gully  v.  Bay,  18  B.  Mon.  107;  Smith  v.  Stanley,  37  Me.  11;  Pendle- 
ton V.  Pomeroy,  4  Allen,  510;  King  v.  Stetson,  98  Mass.  408;  Cunningham 
V.  Knight,  1  Barb.  399;  Stow  v.  Tifft,  15  Johns:  459;  Reed  v.  Morrison,  12 
Serg.  &  R,  18;  Maybury  v.  Brien,  15  Pet.  39;  Seekright  v.  Moore,  4  Leigh, 
30.  And  the  decisions  do  not  rest  upon  the  ground  of  a  superior  equity  in 
the  vendor  mortgagee  in  such  cases,  but  upon  the  ground  that  the  act  of  con- 
veying and  the  act  of  mortgaging  must  be  regarded  as  one  and  the 
^518  same  transaction,  and  theseizln  instantaneous  *only.  Curtis  v.  Boot, 
20  111.  53;  Lassen  v.  Vance,  8  Cal.  271.  Nor  will  such  seizin  suffice 
to  give  homestead  rights  to  the  wife,  she  not  having  Joined  in  the  moitgage. 

'Title  to  land,  held  in  trust  for  wife  by  husband,  not  subject  to  lien  of  Judg- 
ment against  husband.    English  v.  Law,  27  Kan.  243: 
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Now,  certainly,  If  dower  and  homestead  rights,  both  the  especial  care  of  the 
hiw,  cannot  attadi  to  real  estate  under  this  instantaneous  seizin,  a  fortiori 
the  general  Den  of  a  judgment  cannot.  The  lien  of  a  judgment  does  not  con- 
fer a  property  or  right  in  the  land  upon  which  it  operates.  It  is  merely  a 
right  to  satisfaction  superior  to  any  subsequently  acquired  adverse  interest. 
It  is  limited  to  the  interest  of  the  debtor  in  the  property,  subject  to  all  equi- 
ties existing  at  the  time  in  favor  of  third  parties.  The  judgment  creditor 
acquires  thereby  no  higher  or  better  right  to  the  property  than  the  debtor  him- 
self had.  Watliins  v.  Wassell,  15  Ark.  78;  Thicknesse  v.  Vernon,  1  Freem. 
Ch.  85;  Churchill  v.  Morse,  28  Iowa,  229;  Fonte  v.  Fairman,  48  Miss.  536; 
Kemper  v.  Adams,  5  McLean,  508;  Jenkins  v.  Bodley,  1  Smedes  A  M.  Gh. 
888;  Brown  v.  Pierce,  7  Wall.  205;  Swarts  v.  Btees,  2  Kan.  •286;  Treptow 
T.  Buse,  10  Kan.  *177;  Kirk  wood  v.  Koester,  11  Kan.  ^477.  If  the  judgment 
debtor  has  no  interest,  although  possessing  the  naked  legal  title,  no  lien  at- 
taches. Thomas  v.  Kennedy,  24  Iowa,  896;  Ells  v.  Tousley,  1  Paige,  280. 
It  is  the  settled  rule  in  chancery  that  a  general  lien  must  be  controlled  so  ss 
to  protect  the  rights  of  tliose  who  were  previously  entitled  to  an  equitable  in- 
terest in  the  lands.  Brown  v.  Pierce,  7  Wall.  205.  Now,  let  us  suppose  that 
Sargent,  by  reason  of  the  transaction  in  question,  did  acquire  a  lien  upon  the 
property;  to  what  extent,  as  between  her  and  plaintiff,  did  that  lien  go?  It 
should  be  borne  in  mind  that  there  was  no  lien  at  common  law.  Den  v. 
Jones,  2  McLean,  78.  Whatever  lien  Sargent  acquired  was  purely  statutory. 
Her  right  must  therefore  be  adjudicated  upon  with  the  exactness  of  a  Portia. 
One  who  acquires  a  lien  by  judicial  process,  occupies  no  better  position  than 
a  purchaser  with  notice.  O'Bonrke  v.  0'Ck>nnor,  39  CaL  442.  Nor  can  a 
judgment  lienholder  acquire  any  greater  equity.  This  rule  arises,  necessarily, 
from  the  doctrine  that  his  lien  affects  only  such  interest  as  the  judgment 
debtor  has  in  the  property.  Now,  if  Homer,  instead  of  reconveying  to  plain- 
tiff, had  sold  and  conveyed  to  some  third  party  with  notice  of  plaintiff's 
rights,  such  party  would  not  have  acquired  an  interest  in  the  prop- 
*'519  *erty  as  against  plaintiff.  And  if  such  party  were  about  to  sell  again, 
a  court  of  equity  in  plaintiff's  behalf  would  certainly  enjoin  the  sale. 
At  the  best,  Sargent  occupies  no  stronger  position  than  such  party. 

But  recurring  to  the  question  as  to  whether  Homer  acquired  such  an  in- 
terest in  the  real  estate  as  to  make  it  subject  to  the  lien  of  Sargent's  judg- 
ment, plaintiff  in  error  insists  that  Harrison  v.  Andrews,  supra,  should  be 
regarded  as  settling  it  in  the  negative.  And  that  decision  is  in  accordance 
with  that  of  Hazleton  v.  Lesure,  supra.  In  fact,  the  latter  case  may  possibly 
be  regarded  as  more  in  point  than  the  former;  for  it  was  a  conveyance  of  real 
estate  to  enable  the  grantee  to  mortgage  the  same. 

It  is  submitted  that  the  court  erred  in  sustaining  the  demurrer  of  defend- 
ants in  error,  ^nd  as  a  consequence  erred  in  discharging  the  order  of  injunc- 
tion. 

G.  C.  Clemens,  for  defendants  in  error. 

Valentinb,  J.  The  petition  of  the  plaintiff,  Margaret  Bansom, 
alleges  in  substance  that  on  September  1,  1877,  and  for  a  long  time 
prior  thereto^  she  was  the  owner  of  the  real  estate  now  in  controversy; 
that  said  premises  were  then  and  still  are  occupied  as  a  reaidence  by 
one  C.  Homer,  a  single  man,  and  by  his  family.  This  fact  of  ooou- 
pancy  seems  to  be  alleged  as  a  fact  in  favor  of  the  plaintiff;  but  we 
would  think  it  was  rather  against  hdr.  On  said  September  1. 1877, 
the  plaintiff  executed  a  deed  for  the  property  to  Homer»  and  be  exe- 
cuted a  mortgage  thereon  tp  H.  J.  Bansomi  and  also  a  deed  back  to 
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the  plaintiffy  Mrs.  Bansom.  These  two  deeds  and  this  mortgage  were 
executed  simnltaDeonslj,  and  as  parts  and  portions  of  one  and  tfaer 
same  transaction.  The  deed  from  the  plaintiff  to  Homer  was  executed 
without  any  consideration  other  than  as  herein  expressed,  and  solely 
for  the  purpose  of  enabling  Homer  to  procure  a  loan  of  money  front 
said  H.  J.  Bansom,  and  to  secure  it  in  his, own  name;  and  it 
*520  *wa8  the  purpose  and  intention  of  the  parties,  then  and  there 
verbally  expressed,  that  said  Homer  should  not  acquire  any 
beneficial  interest  in  said  property,  other  than  that  necessary  to  ena- 
ble him  to  effect  the  said  loan ;  and  he  never  did  acquire  any  inter- 
est  in  said  property  other  than  as  above  stated.  The  deed  from  the 
plaintiff  to  Homer,  and  the  mortgage  from  Homer  to  H.  3.  Hansom, 
were  recorded  September  19, 1877»and  the  deed  from  Homer  to  plain- 
tiff was  recorded  November  10,  1877.  Prior  to  said  September  1, 
1877,  and  on  January  28,  1876,  a  judgment  was  rendered  in  favor  of 
the  defendant  Eate  Sargent,  and  against  said  Homer.  This  judgment 
is  still  in  force.  On  January  10, 1878,  an  execution  was  issed  on  said 
judgment,  and  placed  in  the  hands  of  the  defendant  W.  D.  Diabrow, 
as  sheriff,  for  service.  On  January  15,  1878,  said  Disbrow  levied 
said  execution  on  said  property,  and  was  about  to  sell  the  aaine,  when 
this  action  was  commenced  to  restrain  and  perpetually  enjoin  the 
defendants  from  further  proceeding  against  said  property.  The  de- 
fendants demurred  to  the  plaintiff's  petition,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
them,  and  the  court  below  sustained  the  demurrer.  The  plaintiff 
then  brought  the  case  to  this  court  for  review. 

We  think  the  court  below  erred.  We  do  not  think  that  Homer  had 
any  interest  in  said  property  to  which  a  judgment  lien  could  attach, 
or  upon  which  an  execution  could  be  levied.  Harrison  v.  Andrews, 
18  Kan.  585 ;  Hazleton  v.  Lesure,  9  Allen,  24.  But,  for  the  argu- 
ment and  authorities  in  this  case,  we  would  refer  to  the  able  brief  of 
counsel  for  plaintiff.  We  would  suggest  one  query,  however.  We 
suppose  that  the  defendants  claim  solely  upon  the  ground  that  the  de- 
fendant Sargent  obtained  a  judgment  lien  upon  the  property  at  the 
time  that  the  plaintiff  executed  her  said  deed  to  Homer,  and  that  they 
do  not  found  any  claim  upon  the  mere  fact  of  the  levy  of  the  execu- 
tion, independent  of  such  judgment  lien;  for,  at  the  time  the  execu- 
tion was  issued  and  levied,  both  deeds  and  the  mortgage  were 
*521  recorded,  and  the  ^defendants  were  bound  to  take  notice  of 
the  contents  thereof,  and  to  know  that  the  plaintiff  owned  the 
property,  (provided  she  did  own  it,)  and  to  know  that  H.  J.  Jlansom 
bad  a  mortgage  lien  upon  it,  (provided  he  did  have  any  such  mort- 
gage lien.)  The  query,  then,  which  we  wish  to  suggest,  is  this:  If 
the  defendant  Sargent  obtained  a  judgment  lien  on  said  property,  was 
it  prior  to  the  mortgage  lien  of  H.  J.  Bansom,  or  was  it  subsequent 
thereto?  We  suppose  the  defendants  would  answer  that  it  was  prior 
thereto,  and  that  H.  J,  Bansom  was  deprived  of  the  Sjecurity  wbjych 
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tbe  parties  intended  he  should  have,  and  which  he  in  good  fauth  eap- 
posed  he  was  getting.  We,  however,  do  not  think  that  the  defendant 
Sargent  obtained  any  judgment  lien  on  said  property. 

The  judgment  of  the  ooart  below  will  be  reversed,  and  oaase  re- 
manded for  farther  proeeedings. 

(All  tbe  jastioes  concurring.) 


0.  F.  CoNEUN  and  another  v.  School-Distbigt  No.  37|  etc. 

July  Term,  1879. 

Schools :  Hepairs  of  Sohool-House :  liiability  of  District.  A  school-dis- 
trict is  bound  by  the  contract  of  its  board  for  repairs  of  its  school-house, 
and  that  notwithstanding  that,  at  the  annual  meeting,  a  given  sum  was 
voted  for  certain  speciflS  repairs,  and  such  sum  hfui  already  be  %  ex- 
pended in  such  repairs. 

Error  from  Lyon  district  court. 

At  the  September  term,  1878,  of  the  district  court,  School-district 
No.  37,  Lyon  county,  as  defendant,  recovered  a  judgment  against  G. 
F.  Conklin  and  J.  O.  Ames,  partners  as  Gonklin  &  Ames,  as  plain- 
tiffs, who  bring  the  case  here  on  error. 

Buck  it  Kellogg,  for  plaifitiffs  in  error. 

This  case  involves  the  construction  of  chapter  122,  Laws  1876.  Sec- 
*522      tion  11,  p.  248,  of  said  chapter  does  not  pro*vide  for  nor  specify  all 

things  necessary  to  be  done  in  conducting  and  administeiing  tbe  busi- 
ness of  a  school-district.  Hence  some  things  must  be  left  in  the  bands  of  the 
district  board;  for  they  *'have  th6  care  and  keeping  of  the  school-house  and 
other  property  belonging  to  the  district"  (section  22,)  and  "provide  the  neces- 
sary appendages  for  the  school-house  during  the  time  school  is  taught  therein.'' 
(section  25,)  and  "furnish  each  teacher  with  a  suitable  daily  register,"  etc., 
(section  27. j  The  law  contemplates  that  the  district  may  incur  debts,  and  be 
sued,  and  tnat  a  Judgment  may  be  rendered  against  it.  Section  31.  Under 
said  section  22,  the  district  board  had  ample  authority  to  make  the  $5  con- 
tract with  the  plaintiffs  in  error,  to  do  certain  work  and  repairs  on  the 
school-house,  because  to  "have  the  care  and  keeping  of  the  school-house  and 
other  property  belonging  to  the  district'*  means  to  give  it  attention;  to  liave 
charge  or  oversight,  implying  responsibility  for  safety;  to  have  concern;  to 
cause  to  remain  in  a  given  situation  or  condition;  to  remain  unchanged;  to 
hold  or  preserve;  to  have  in  custody;  to  take  care  of;  to  preserve  from  dam- 
age, harm,  or  loss;  to  guard;  to  conduct;  to  manage;  to  maintain;  to  sup- 
port; to  be  solicitous;  to  heed;  to  protect.  Websit.  Diet.  We  think  it  is  not 
law  that  a  district  board  can  make  no  repairs  unless  there  are  funds  on  hand, 
or  unless  a  speciflc  levy  be  made  or  a  vote  be  had.  If  this  be  the  law,  then 
in  a  district  having  no  fund  on  hand,  and  before  the  time  for  the  annual  vote 
for  repairs,  if  a  pane  of  glass  be  broken  from  a  school-house  window,  or  a 
panel  broken  out  of  or  a  lock  from  the  door,  or  a  desk  be  broken,  or  a  broom 
lost,  or  a  joint  of  stove-pipe  removed,  the  district  board  would  be  powerless; 
and  the  childrai  and  teacher  be  imperiled  in  comfort  or  health,  or  the  school 
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oeose  for  tibe  remainderof  that  year.  It  is  no  aaBwer  to  this  to  say  that  if,  by 
reason  of  a  storm  or  accident,  or  by  reason  of  a  miscalculation  on  the  part  of 

the  voters,  the  fund  for  repairs  should  be  exhausted  before  the  end 
*523      of  the  year,  a  special  meeting  could  be  called,  *and  another  fund  be 

voted,  as  intimated  by  ttie  court  at  the  time  of  making  out  and  decid* 
ing  upon  the  instructions  which  were  given,  for  the  reason  that  saeh  vote 
for  raising  money  for  repairs  can  only  be  had  onoe  paeh  year.  Section  11,  d. 
5,  Laws  1876,  p.  248.  If  the  district  board  have  absolutely  no  power  to  make 
necessary  repairs,  after  the  fund  voted  under  said  fifth  clause  of  section  11  of 
the  school  law  is  exhausted,  and  the  people  have  no  power  to  call  a  special 
meeting  and  vote  more  funds  until  the  following  August,  what  way  is  there 
out  of  the  dilemma  in  which  this  schootdistrict  was  placed  in  October,  with 
a  school*house  ready  for  use,  excepting  ^5  worth  of  repairs,  and  the  school 
for  the  year  not  yet  begun?  Under  the  court's  fourth  and  sixth  instructions, 
the  educational  work  of  the  district  must  be  suspended  for  the  entire  school 
year,  and  the  law  intrusting  the  ''care  and  keeping"  of  the  school-house  to 
the  board  would  have  no  meaning. 

Sierry  d  Sedgwick,  for  defendant  in  error. 

The  first  point  we  make  as  to  the  $5  claim  is  this:  That  no  matter  how 
erroneous  the  ruUngs  of  the  court  below  were  on  the  trial  of  the  cause,  as  to 
the  plaintiffs,  such  errors,  if  committed,  were  errors  without  prejudice,  even 
to  the  rendition  of  a  Judgment  for  costs  against  them.  The  testimony  of  the 
plaintiffs  themselves  that  the  work  was  done  under  a  contract  made  with  the 
treasurer  of  the  school-district,  in  the  absence  of  the  other  members  of  the 
board,  without  any  evidence  showing  or  tending  to  show  that  the  school-dis- 
trict board,  as  a  board,  ever  authorized  the  making  of  the  contract,  is  suffi- 
cient to  negative  the  right  of  the  plaintiffs  to  recover.  It  is  no  answer  to 
this  proposition  to  say  that  we  are  concluded  upon  this  point  by  the  findings 
of  the  jury  that  said  contract  was  with  the  board,  as  a  ^)ard,  while  it  was  in 
session.  These  findings  are  in  direct  conflict  with  all  the  evidence  in  the 
case,  and  hence  must  be  disregarded.  If  tliere  was  any  evidence  even  tend- 
ing to  show  such  fact,  our  proposition  would  not  be  tenable,  but,  as  there  is 

not,  it  is  incontrovertible.  It  we  are  correct,  it  follows  that  the 
*524      plain*tiffs  were  never  employed  to  do  the  work,  and  consequently  have 

no  right  to  recover  therefor.  Steinbeck  v.  Treasurer  of  Liberty  Tp.,  22 
Ohio  St.  144;  School-district  v.  Stough,  4  Neb.  357;  People  v.  Peters,  Id.  254; 
Paola  &  P  R.  B.  Co.  v.  Anderson  Co.  Oom'rs,  16  Kan.  ♦302.  If,  however, 
we  are  wrong  in  the  above  position,  and  the  court  will  say  that  the  record 
shows  a  contract  to  have  been  made  by  the  district  board,  then  we  say  that 
the  board  had  no  power  to  make  such  a  contract  under  the  facts  shown. 
While  school-districts  are  qfiaM  corporations,  yet  only  a  few  of  their  corporate 
powers  are  vested  in  the  district  boards.  They  have  power  to  act  in  but  two  or 
three  cases,  except  where  expressly  authorized  by  the  voters  of  the  district  as- 
sembled. The  following,  we  believe,  are  the  only  provisions  of  law  in  relation 
to  the  powers  of  such  boards:  Sections  21  to  29,  inclusive,  and  sections  30, 31, 
and  33,  of  article  4,  c.  122,  and  section  1,  c.  126,  Laws  1876.  The  most  of 
the  power  of  a  school-district  is  vested  in  the  district  meetings.  Laws  1876, 
c.  122,  art.  8,  §  11.  The  district  board  is  simply  a  special  committee,  ap- 
pointed to  cany  out  the  will  of  the  meeting.  By  the  fifth  subdivision  of  said 
section  11,  the  power  to  vote  a  tax  for  repairs  is  expressly  conferred  upon  the 
meeting,  and  hence,  to  find  out  how  much  tax  would  be  needed,  it  necessa- 
rily follows  that  the  meeting,  and  not  the  board,  should  determine  the  amount 
of  repairs  to  be  made.  In  the  case  at  bar,  the  district,  at  its  annual  meeting, 
considered  the  question  of  repairs,  and  certain  repairs  were  ordered  to  be 
made,  and  a  tax  levied  therefor;  and  such  repairs  were  made,  and  the  taxes 
so  levied  expended  in  payment  for  such  repairs,  and  the  jrepairs  made  by 
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plaintiff-  were  not  Included  therein.  We  think  that  the  diBtrict  meetinfif  had 
the  right  to  determine  Just  what  repairs  should  be  made,  and  that  the  board 
had  no  right  to  make  any  other,  especially  as  there  were  no  funds  to  pay  for 
them.  For  a  very  full  and  able  discussion  of  this  whole  question,  we  refer 
the  court  to  the  leading  American  case  upon  this  matter,  Harris  y.  School- 
district,  8  Fost.  58,  61;  also  Wilson  y.  School-district,  82  N.  H.  118;  Foster 
V.  Lane,  10  Fost.  305;  Giles  y.  School-district,  11  Fost.  804;  31  Ga.  225; 
People  y.  Peters,  4  Keb.  254;  School-district  y.  Stough,  Id.  357. 

*5S5  *Bbbwsr,  J.  The  question  in  this  ease  is  as  to  the  powers  of 
the  district  board  of  the  school-district  in  reference  to  repairs 
on  a  Bchool-house.  The  repairs  consisted  in  fixing  a  door  and  win- 
dow, and  painting  oyer  some  obscene  writing  on  the  wall,  and  the 
contract  price  therefor  was  fiye  dollars.  The  contention  of  the  de- 
fendant is  that  the  district  board  is  limited  to  the  amount  of  money 
yoted  for  repairs  at  the  school  meeting,  and  to  the  kind  of  repairs 
specified  in  such  yote,  and  the  testimony  shows  that  the  board  had 
already  exhausted  the  moneys  yoted  ior  the  repairs  specified.  Hence 
it  claims  that  the  powers  of  the  board  were  exhausted,  and  the  con- 
tract not  binding  on  the  district.  The  statute  proyides  (Laws  1876, 
p.  248,  §  11)  that  the  school  meeting  shall  haye  power — ''Fifth,  to 
yote  a  tax  annually,  not  exceeding  one  per  cent,  on  the  taxable  prop- 
erty in  the  district,  as  the  meeting  shall  deem  sufficient,  to  purchase 
or  lease  a  site,  *  *  •  und  to  build,  hire,  or  purchase  such  school- 
house,  and  to  keep  in  repair  and  furnish  the  same  with  the  necessary 
fuel  and  appendages.  **  And  (page  253,  §  22)  that  "the  district  boaid 
shall  haye  the  care  and  keeping  of  the  school-house  and  other  prop- 
erty  belonging  to  the  district ;"  and  (page  264,  §  25)  that  "the  district 
board  shall  proyide  the  necessary  appendages  for  the  sohool-hoase 
during  the  time  a  school  is  taught  therein,  and  shall  keep  an  accu- 
rate account  of  all  expenses  thus  incurred,  and  present  the  same  for 
allowance  at  any  regular  district  meeting."  These  two  sections  im- 
pose a  duty,  as  well  as  grant  a  power.  *' Shall  haye  the  care  and 
keeping  of  the  school-house,"  not  merely  authorizes,  but  requires,  the 
board  to  preserye  and  care  for  the  school-house.  And  this  duty  is 
not,  like  that  of  a  janitor,  one  of  personal  attention  and  manual  la- 
bor, but,  like  that  of  trustees,  one  of  superyision.  They  are  not  per- 
sonally to  sweep  and  dust  and  clean,  or  bring  wood  and  make  fires, 
but  to  see  that  it  is  done,  and  to  that  end  may  employ  assist- 
*526  ants,  and  bind  the  district  for  their  pay.  They  are  not  ^chosen 
because  of  their  physical  strength  and  dexterity,  but  because 
of  their  good  sense  and  intelligence.  And  '"care  and  keeping,"  when 
used  in  connection  with  a  trust  like  this,  imply  the  right  to  preserye 
the  building  in  the  condition  in  which  it  is  placed  in  their  custody, 
to  make  good  the  waste  and  injury  to  which  all  buildings,  and  espe- 
cially public  buildings  like  the  school-house,  are  subject;  in  other 
words,  to  repair.  It  may  not  imply  the  right  to  remodel  or  improye, 
but  it  implies  .the  right  to  do  all  that  may  come  fairly  and  strictly 


OONKUN  V.  SGHOOtpDIBTBICT  NO.  87.  3^7 

within  the  term  "repair."  They  are  to  "keep"  the  sobool-house,  and 
to  keep  it  in  good  order  and  repair.  If  a  pane  of  glass  be  broken, 
they  may  employ  a  glazier  to  put  in  a  new  one.  If  the  door  be  off 
the  hinges,  they  may  employ  a  carpenter  to  fix  it.  If  some  miscreant 
has  defiled  the  walls  with  obscene  writing,  they  may  employ  one  to 
remove  the  writing  or  repaint  the  wall.  And  in  this  they  are  but 
performing  the  duty  cast  upon  them  of  the  "care  and  keeping*'  of  the 
school-house,  and  are  creating  a  liability  against  the  district,  and  not 
upon  themselves  personally.  We  do  not  think  that  the  board  can 
be  considered  as  simply  a  special  committee  to  expend  certain  mon- 
eys placed  in  their  hands,  and  with  no  power  beyond.  The  district 
is  a  corporation,  (Laws  1876,  p.  845,  §  2,)  with  the  "usual  powers  of 
a  corporation  for  public  purposes,"  and  the  board  is  its  managing 
authority.  True,  its  powers  are  few  and  limited;  but  still  reasonable 
construction  must  be  given  to  the  powers  which  are  granted.  And 
where  a  duty  is  imposed,  especially  one  so  vital  as  this  to  the  well* 
being  of  the  district,  it  will  be  understood  that  it  is  to  be  performed 
in  the  ordinary  manner,  and  by  the  ordinary  means.  It  will  be  no- 
ticed by  section  21,  p.  263«  that,  when  the  board  builds,  hires«  or 
purchases,  a  school-house,  it  is  expressly  stated  that  it  shall  be  done 
"out  of  the  funds  provided  for  that  purpose ;"  but  no  such  limitation 
is  expressed  when  the  duty  is  cast  of  the  care  and  keeping  of  the 
school-house.  The  reason  is  obvious.  In  mere  matter  of  repairs 
and  preservation,  there  is  little  room  for  exp0nditure ;  in  build- 
*527  ing,  hiring,  or  purchasing  there  may  be  *great  extravagance. 
Again,  it  is  in  the  very  natare  of  repairs  that  they  cannot  be 
foreseen,  and  the  necessary  amount  determined  in  advance.  Who 
can  tell  when  and  to  what  extent  just  such  injuries  as  appear  in  this 
ease  will  occur?  Discretion  as  to  these  matters  must  be  vested  some- 
where, and  nowhere  more  appropriately  than  in  the  district  board. 
And  so  we  understand  the  legislature  has  provided. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

(All  the  justices  concurring.) 


368  KANSAS  BBFOBTS. 

Obobob  E.  Ghuboh  and  others  v.  0.  W.  Goodiv. 

January  Term,  1879. 

Kew  Trial :  Pendency  of  Motion :  Stay.  The  pendency  of  a  motion  te  a 
new  trial  does  not  neoeesarily  stay  proceedings  upon  a  judgment  rendered 
in  a  civil  case.  After  a  return  of  the  verdict  of  a  jury,  the  court  has  the 
power,  however,  to  reserve  the  case  for  future  argument  or  considera- 
tion, and  either  stay  or  arrest  all  process  until  the  motion  for  a  new  trial 
Is  disposed  of  •> 

Error  from  Franklin  district  conrt. 

The  substantial  facts  in  this  case  are  faliy  stated  in  the  findings  of 

the  district  court,  which  are  as  follows : 

*'This  is  a  suit  on  two  appeal-bonds,  of  which  true  copies  are  annexed  to 
the  petition.  The  action  mentioned  in  said  appeal-bonds  was  tried  by  this 
court  at  the  May  term,  1878,  and  the  court  rendered  judgment  therein  for  the 
said  C  W.  Goodin.  At  the  same  term  and  in  due  time,  George  £.  Church, 
defendant,  filed  a  motion  for  a  new  trial,  which  motion  the  court  continued 
until  the  September  term  of  the  court  for  1878, — i.  «••  the  present  term,— and 
said  motion  at  the  time  of  this  trial  is  pending-and  undisposed  of.  During 
the  vacation  between  said  May  and  September  terms,  G.  W.  Goodin  caused  an 
execution  to  issue  out  of  this  court  on  the  judgment  rendered  at  the  May  term, 
1878,  and  it  was  duly  returned  by  the  sheriff  of  the  county,  «No  prop- 
*528  erty  found  *  whereon  to  levy;'  and  thereupon  Goodin  brought  this  ac- 
tion upon  the  two  appeal-bonds.*' 

The  district  court  rendered  judgment  upon  these  findings,  in  favor 
of  said  Goodin,  against  said  Church  and  his  sureties  on  the  appeal- 
bonds,  for  $280.84  and  all  costs.  The  defendants  bring  the  case 
here. 

John  W.  De  Ford^  for  plaintiffs  in  error. 

Joel  K.  Ooodin,  for  defendant  in  error. 

HoRTON,  G.  3.  Gounsel,  claiming  a  reversal  of  the  jndgment  of  the 
district  court,  contends  that  the  execution  in  the  case  of  Goodin  v. 
Church  was  wrongfully  issued,  as  the  motion  for  a  new  trial  was 
pending  and  undisposed  of  at  the  date  of  its  issue,  and  therefore  that 
the  action  of  Goodin  v.  Church  and  his  sureties,  upon  the  appeal- 
bonds,  was  prematurely  brought.  At  common  law  the  motion  for  a 
new  trial  suspended  the  judgment  and  all  its  effects  until  the  motion 
was  disposed  of.  In  this  country,  this  rule  of  the  common  law  has 
been  very  generally  supplanted  by  statutory  provisions,  and,  in  order 
to  obtain  a  stay  of  execution,  the  proceedings  prescribed  by  statute 
must  be  strictly  pursued.     When  a  trial  by  jury  has  been  had  in 

^  Where  a  verdict  is  rendered  by  a  jury,  and  a  motion  is  made  for  a  new  tritl, 
and  a  judgment  is  rendered  upon  the  verdict,  and  the  record  does  not  show  that 
the  motion  for  the  new  trial  was  ever  acted  upon  by  the  trial  court*  it  cannot  be 
presumed  that  such  motion  was  ever  so  acted  upon.  Buettinger  v.  Hurley,  M 
Kan.  685,  0  Pac.  Rep.  107. 
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this  state  in  the  district  coart,  jadgment  must  be  entered  by  the  olerk 
in  conformity  to  the  verdict,  unless  it  is  special,  or  the  ooart  order 
the  case  to  be  reserved  for  fatare  argament  or  consideration.  Sec- 
tion 409  of  the  Civil  Oode.  After  the  judgment  is  folly  recorded,  it 
is  valid  and  has  force  and  effect,  notwithstanding  the  pendency  of  the 
motion  for  a  new  trial.  Where  a  stay  is  desired  pending  the  hearing 
of  this  motian,  an  order  of  the  court  to  that  effect  shoold  be  obtained. 
The  power  of  courts  to  temporarily  stay  the  issuing  of  execution  is 
exercised  in  an  almost  infinite  variety  of  circumstances,  in  order  that 
the  ends  of  justice  may  be  accomplished,  and  to  prevent  hardships. 

The  better  practice  would  be,  where  a  motion  for  a  new  trial 
"^529    goes  .over  to  the  next  term,  for  the  court  to  enter  *an  order 

staying  the  issuaneeiof  an  execution  until  such  motion  is  dis- 
posed of;  and,  generally,  on  the  return  of  a  verdict,  where  notice  of 
a  motion  for  a  new  trial  is  given,  or  where  the  motion  is  filed,  the  case 
should'be  reserved  for  future  consideration,  and  the  entry  of  judgment 
on  the  verdict  delayed  until  a  hearing  is  had  upon  the  motion.  If 
i^is  be  done,  the  party  moving  for  a  new  trial  will  not  be  compelled 
to  obtain  any  stay,  as  no  execution  can  issue  until  the  judgment  is  en- 
tered in  full  upon  the  journal.  After  the  judgment  has  been  entered, 
the  party  moving  for  the  new  trial,  or  for  a  vacation  or  modification 
of  the  judgment,  must  apply  to  the  court  to  obtain  a  stay,  if  such  stay 
is  necessary  for  the  protection  of  his  legal  rights.  In  the  case  o1 
Goodin  v.  Church,  no  stay  was  applied  for ;  and  as  we  do  not  think 
the  pendency  of  a  motion  for  a  new  trial  necessarily  stays  proceed 
ings  upon  the  judgment,  we  perceive  no  error  in  the  record  before  us 
People  V.  Loucks,  28  CaL  68. 

The  judgment  of  the  district  court  will  be  affirmed. 
(All  the  justices  ooncurriDg.) 


Mosss  SatoiLb  and  others  v.  Sohool-Distbiot  No.  27,  Mabshall  Oa 

July  Term,  1879. 

Evidence:  Treasurer  of  Sohool-Distriot:  Books  as  Evidence.  ThebookH 
and  annual  reports  of  the  treasurer  of  a  school-district,  purporting  to  con- 
tain an  account  of  the  moneys  collected  and  expended  by  him  as  such 
treasurer,  though  admissible  in  evidence  against  him  in  an  action  by  the 
district  to  recover  a  balance  of  moneys  alleged  to  be  in  his  hands,  are 
not  conclusive.  They  are  to  be  weigheil  with  other  evidence  by  the  jury, 
and  the  accounts  therein  may  be  explained  and  controverted  by  such  treas* 
urer.* 

>  Entries  in  books  of  account  are  not  conclusiye  against  parties  producing 
them,  and  may  be  explained,  Cogswell  v.  Davis,  (Wis.)  26  N.  W.  Rep.  567;  Han 
uon  V.  En^elmann,  (Wis.)  5  N.  W.  Rep.  791;,  Lyon  v.  Chamberlain.  (Wis.)  1  N.  W 
Rep.  988;  but  evidence  is  not  admissible  to  show  that  their  meamnff  is  contrar} 
to  what  their  language  imt)orts,  Strong  v.  Eamm,  (Or.)  9  Pac.  Rep.  wl. 

V.  22k— 24 
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Error  from  Marshall  district  oourt. 

Action  brought  on  a  school-district  treasnrer's  bond,  given  to  school- 
district  No.  27  of  Marshall  county^  dated  April  18,  1878,  to 
*530  recover  a  balance  alleged  to  be  doe  to  the  *diBtriot  Moses 
8aville  was  the  treasurer,  and  the  principal  on  the  bond,  and 
John  L.  Freeland  and  Henry  Enowlton  were  the  soreties.  Trial  was 
bad  by  the  court,  with  a  jury,  at  the  December  term  of  the  district 
court  of  said  county  for  1875.  The  jury  returned  a  verdict  in  favor 
of  the  school-district  for  $116.21,  and  afterwards  judgment  was  ren- 
dered against  Saville  for  this  sum,  together  with  all  costs,  and  against 
his  sureties  for  $52.52,  the  latter  sam  being  the  -amount  originally 
evidenced  on  the  summons. 

IV.  H.  H.  Freeman,  for  plaintiffs  in  error. 

B.  Qiltner^  for  defendant  in  error. 

HoBTON,  G.  J.  Upon  the  trial  of  thie  case  in  the  distiiet  court,  the 
plaintiff  in  the  court  below  (the  defendant  in  error  here)  offered  in 
evidence,  to  support  the  issues  in  its  behalf,  the  treasurer's  book  of 
said  school-district  No.  27,  kept  during  the  term  of  Saville,  as  such 
treasurer,  and  also  a  report  submitted  by  him  at  the  annual  meeting 
of  the  school-district  in  1874.  Upon  this  evidence  it  was  claimed 
that  the  teachers'  fund  account  showed  a  balance  due  from  Saville  as 
such  treasurer.  Upon  the  part  of  the  defense,  Saville  testified  that 
he  was  not  competent  to  keep  the  accounts  of  the  district,  and  there- 
fore hired  one  Peck  to  keep  his  books  the  first  term,  and  one  Fatter- 
son  to  keep  them  the  second  term;  that  he  turned  over  to  these  par^ 
ties  his  vouchers;  that  they  made  up  his  accounts;  that  his  last  ac- 
count was  made  up  by  Mr.  Patterson.  Patterson  stated  the  account 
at  the  annual  meeting,  and  said  the  district  owed  the  treasurer,  Sa- 
ville, $3.28.  This  settlement  witness  thought  satisfactory  to  all. 
Patterson  was  the  clerk  of  the  district.  The  clerk  read  the  last  re- 
port at  the  annual  meeting,  and  the  people  voted  witness  should  have 
an  order  for  $3.28  due  him.     The  director  and  clerk  issued  an  order 

for  that  amount.  Witness  had  all  his  vouchers  at  the  school 
*531     meeting,  and  left  them  on  the  table  in  the  school-house.   *  After 

the  meeting  adjourned,  some  one  carried  them  to  the  stove  to 
bum  them ;  that  h^  tried  to  prevent  him,  but  they  were  burned  in 
spite  of  him;  that  he  thought  Mr.  Patterson,  the  clerk,  and  Mr. 
Woodward,  the  director,  did  this.  They  said  everything  was  satis- 
factory and  settled,  and  that  the  vouchers  were  good  for  nothing. 
Thereupon  said  Saville  was  asked  this  question :  ''Had  you,  at  the 
commencement  of  this  action,  or  have  you  since  then,  had  any  money 
in  your  hands  belonging  to  this  plaintiff  ?"  The  question  was  objected 
to,  on  the  ground  that  the  witness  could  not  contradict  his  books. 
The  court  sustained  the  objection,  and  refused  to  permit  the  witness 
to  answer.  Then  the  witness  was  asked:  *'When  the  annual  report 
was  submitted,  had  you,  or  have  you  since  had,  any  money  in  your 
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possession  belonging  to  the  school-dietriot  ?"  The  conrt  refused  to 
allow  the  qaestion  to  be  answered,  on  the  ground  that  the  witness 
oould  not  contradict  bis  own^'acoonnt. 

The  ruling  of  the  court  that  the  treasurer  could  not  contradict  his 
books  or  his  accounts,  kept  during  his  terms  of  office,  was  error,  and 
of  a  character  to  prejudice  his  rights  before  the  jury.  Under  such 
ruling,  no  explanation  could  be  given  by  witness  or  others  in  his  be- 
half of  the  mistakes  or  incorrectness  of  said  books  or  accounts.  It 
is  well  settled  that  admissions,  though  in  writing,  not  having  been 
acted  upon  by  another  to  his  prejudice,  are  not  generally  conclu- 
sive against  the  party  making  them,  but  are  left  at  large,  to  be 
weighed  with  other  evidence  by  the  jury.  Under  the  circumstances 
of  the  manner  in  which  the  official  books  and  accounts  of  the  plain- 
tiff in  error  were  kept  while  he  was  the  treasurer,  and  the  attempted 
settlement  at  the  annual  school  meeting  of  1874,  we  think  said  party 
had  the  right  to  explain  and  controvert,  without  any  breach  of  good 
faith  or  evasion  of  public  justice,  the  books  and  accounts ;  and  that, 
though  admissible  in  evidence,  they  are  not  conclusive  against  him. 
They  are  explainable.  The  law  of  estoppel  has  no  application  here. 
No  brief  or  oral  argument  has  been  presented  on  the  part 
*532  *of  the  defendant  in  error,  and  we  have  not  thought  it  neces- 
sary, therefore,  to  examine  the  record  further  than  to  dispose 
of  the  main  question  raised  by  the  counsel  for  the  plaintiff  in  error. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 


J.  L.  Wooden  v.  Commibsionbbs  of  Auan  Go. 

July  Term.  1879. 

1.  Taxation :  Frooeedings  under  Law  of  1877.  Under  an  order  of  sale 
issued  against  certain  real  estate,  for  taxes  assessed  thereon,  upon  a  judg- 
ment rendered  in  accordance  with  the  provisions  of  chapter  89*  Laws 
1877,  the  sheriff  to  whom  such  writ  is  issued  is  not  required  to  make 
service  of  the  writ  on  any  party,  or  levy  on  the  tracts  of  land  named  in 
the  case. 

2. :  Fees  of  Sheriff.  A  sheriff  is  not  entitled  to  any  fees  or  mile- 
age for  serving  the  order  of  sale  issued  under  a  judgment  in  such  pro- 
ceedings upon  the  parties,  or  for  levying  on  tracts  of  land  named  in  the 
case. 

8,  Fees  and  Salaries:  Sheriff:  ibceoution.  The  statute  giving  to  a  sheriff 
fifty  cents  for  the  appraisement  of  property,  fifty  cents  for  advertising 
property  for  sale,  and  fifty  cents  for  offering  for  sale  or  selling  property, 
has  reference  to  all  the  property  to  be  disposed  of  under  a  single  writ,  and 
not  to  each  separate  piece  of  real  estate  or  each  article  of  personal  prop- 
erty to  be  sold  thereunder. 
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Error  from  Allen  district  oonrt. 

It  appears  from  the  case  made  that  the  petition  of  the  board  of  eom- 
missioners  of  Allen  county  was  filed  against  certain  lots  and  other 
property,  together  with  the  owners  thereof,  in  the  distriet  oonrt  of 
that  county,  in  the  year  1877,  in  accordance  with  the  provisions  of 
chapter  39  of  the  Laws  of  1877.  Thereafter  proceedings  were  had 
in  all  respects  in  conformity  with  the  provisions  of  said  act.  A  lazge 
number  of  different  tracts  of  land  belonging  to  different  owners 
*58d  were  included  in  *the  petition  and  proceedings.  Judgment  was 
rendered  as  provided  by  the  statute,  the  various  tracts  were 
sold,  the  sales  confirmed,  and  the  sheriff  ordered  to  execute  deeds  to 
the  purchasers.  This  was  done ;  and  the  costs  and  fees  allowed  and 
taxed  in  favor  of  the  sheriff,  J.  L.  Wooden,  the  plaintiff  in  error,  were 
as  follows : 

Vor  each  tract  and  owner ^  as  follows: 

Serving  first  person  and  tract»  and  return,          •           .           .           •  50c 

Each  additional  person  and  tract,       -          •           .           .           •  25c. 

Appraising  each  separate  tract,    •••-••  56c. 

For  each  tract,  advertising,    •   '       •           -           •           •           •  50c. 

For  selling  each  tract,       -           -           -           ^           •*.           -           -  5Ck^. 

For  offering  each  tract,           -           •           -           -           -           -  50c. 

For  mileage  in  serving  writ  and  making  appraisement,  for  each  mile 
actually  traveled,  in  addition  to  miles  actually  traveled  in  summon- 
ing appraisers,  per  mile,           -           •           •           •           •           -  10c. 

Afterwards  a  motion  was  made  to  retax  said  coats,  and,  upon  the 
bearing  of  this  motion,  the  court  directed  and  adjudged  that  the  fee- 
bill  of  J.  L.  Wooden,  as  sheriff  of  Allen  county,  be  revised  and  cor- 
rected as  follows : 

"That  the  sheriff  was  not  entitled  to  fifty  cents  for  service  and  return  of 
the  first  person  served,  and  twenty-five  cents  for  each  additional  person 
served,  for  the  reason  that  there  had  been  no  such  service  pei^ormed  by  the 
sheriff  in  this  cause  as.  charged  by  him;  that  the  charge  made  by  the  sher- 
iff of  fifty  cents  for  each  tract  of  land  appraised  in  said  order  was  erroneous; 
th^t  the  sheriff  was  entitled  to  only  fifty  cents  for  appraising  all  the  lands 
contained  in  said  order;  that  the  sheriff  was  entitled  to  only  fifty  cents  for  ad- 
vertising said  property;  that  the  sheriff  was  entitled  to  only  fifty  cents  for 
selling  all  the  property  contained  in  the  order  of  sale,  and  that  the  charge  of 
fifty  cents  for  offering  for  sale  each  tract  of  land  in  said  order  was  erroneous; 
that  the  sheriff  was  entitled  to  only  fifty  cents  for  offering  all  said  tracts;  that 
said  sheriff  was  entitled  to  mileage  only  in  summoning  appraisers,  and  that 
all  other  charges  for  mileage  were  erroneous." 

It  was  further  considered,  ordered,  and  adjudged  that  the  clerk  of 

the  court  revise,  correct,  and  retax  the  costs  in  the  cause  in 

*684    accordance  with  these  orders  and  directions.    *To  the  rulings 

and  judgment  of  the  court  the  sheriff  excepted,  and  brings  the 

case  here. 

Gates  d  Keplinger,  for  plaintiff  in  error. 

W.  H.  Slavnes,  Co.  Atty .,  and  •/•  C.  Murray,  for  defendant  in  error. 
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HoBTON,  C.  J.  The  fees  charged  and  originally  allowed  to  the 
sheriff,  in  the  ease  of  the  board  of  eonnty  eonunissionerB  of  Allen 
county  against  lot  f onr  in  block  three  in  the  city  of  lola,  Allen  eonnty, 
and  other  property,  and  the  owners  thereof,  were  excessive  and  un- 
authorized by  law.  The  statute  under  which  these  proceedings  were 
had  prescribes  that,  upon  a  hearing  by  the  court,  it  shall  be  the  duty 
of  the  court  to  investigate  and  decide  what  taxes  have  been  legally 
assessed  and  charged  on  the  lands,  lots,  and  pieces  of  ground  named 
in  the  petition,  and  to  render  judgment  therefor,  togeth^  with  the 
interest  and  penalty  thereon,  as  provided  by  law,  to  the  date  of  such 
judgment,  and  charge  the  same  as  a  lien  on  said  land,  lot,  or  piece 
of  ground,  and  to  order  the  sale  of  the  same  for  the  payment  of  such 
taxes,  interest,  and  penalty,  and  the  cost  of  such  proceedings  and 
sale,  which  sale  shall  be  made  and  conducted  in  all  respects  as  sales 
upon  execution.  Laws  1877,  c.  39,  §  1.  The  only  writ  issued  in 
cases  of  this  character  to  a  sheriff,  and  the  writ  on  which  the  charges 
were  made  in  this  case,  was  an  order  of  sale  of  the  lots  and  pieces  of 
ground,  on  which  certain  taxes  were  declared  a  lien.  The  writ  con- 
formed  to  the  judgment  and  order  of  the  court,  and  under  it  the 
sheriff  was  only  required  to  appraise  and  sell,  as  upon  execution,  the 
specific  property  therein  mentioned.  He  bad  no  levy  to  make,  and 
there  was  no  service  to  be  made  on  any  person;  so  the  fees  claimed 
for  serving  the  parties  and  the  several  tracts  of  land  were  unwar- 
ranted. We  also  think  that  the  statute  allows  to  the  sheriff 
*535  the  sum  of  fifty  cents  only  for  the  appraisement,  *fifty  cents 
for  the  advertising,  and  fifty  cents  for  the  offering  for  sale  or 
the  selling,  of  the  property  named  in  the  writ  or  levied  upon  under 
an  execution,  and  not  fifty  cents  for  each  piece  of  property.  Ihe 
reference  by  the  statute  is  to  all  the  property  to  be  disposed  of  under 
a  single  writ,  and  not  to  each  separate  piece  of  real  estate  or  each 
article  of  personal  property  to  be  sold  thereunder.  Laws  1875,  c. 
97,  §  1. 

The  charges  for  mileage  in  serving  the  order  of  sale  and  making 
the  appraisement  were  properly  disallowed.  As  above  stated,  no 
service  had  to  be  made  on  any  party,  and  hence  no  fees  could  be 
charged  for  such  acts. 

The  order  and  judgment  of  the  district  court  in  retaxing  the  fees 
and  costs  will  be  affirmed. 

(All  the  justices  concurring.) 
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Viaan  Nat.  Bauk  of  AiiTosr,  Ilukoib,  v^  W.  W.  Mabboubo. 

July  Term,  1879. 

Guaranty:  Contract  Construed.  M.  guarantied  the  collection  of  certain 
notes,  the  collection  to  be  in  the  name  and  at  the  cost  and  expense  of  the 
holder,  and  without  expense  to  M.  Among  these  notes  were  two  secured 
by  mortgage,  which  was  thereafter  foreclosed,  ffeldf  that  M.  was  not 
liable  for  the  costs  and  attorney's  fees  taxed  in  such  foredosiire  suit,  and 
fully  discharged  his  guaranty  by  paying  the  balance  due  on  the  judg- 
ment, less  such  costs  and  attorney's  fees. 

Error  from  Brown  district  court. 

At  the  April  term,  1877,  of  the  district  court,  Marbourg  and  four 
others,  as  defendants,  recovered  judgment  against  the  First  National 
Bank  of  Alton,  Illinois.  The  bank  brings  the  case  to  this  court  for 
review. 

Everest  d  Waggenety  for  plaintiff  in  error. 

W,  W.  Outhrie,  for  Marbourg,  defendant  in  error. 

*586     *Breweb,  J.    Marbourg  transferred  certain  notes  to  his  former 

partner,  James  H.  Lea,  upon  the  following  agreement : 

''The  said  W.  W.  Marbourg  hereby  agrees  to  guaranty  the  collection  of 
the  same,  and  waives  protest  thereon  of  each  of  said  notes ;  and  the  said  Lea 
hereby  agrees  to  collect  the  said  notes  in  his  own  name,  and  at  his  own  costs 
and  expenses,  or,  in  case  of  an  assignment  thereof,  then  in  the  name  of  the 
holder  or  holders  thereof,  and  without  expense  to  the  said  W.  W.  Marbourg." 

Among  these  notes  were  two,  secured  by  real  estate  mortgage,  given 
by  O'Leary  and  wife.  These  notes  passed  into  the  hands  of  the  plain- 
tiff in  error,  and  were  put  in  suit.  Li  this  suit  oertain  costs  and  at* 
torney's  fees  were  taxed,  the  latter  being  stipulated  for  in  the  mort- 
gage. The  real  estate  not  satisfying  the  judgment,  and  the  makers  of 
the  notes  being  insolvent,  the  question  is  presented  whether  Marbourg 
discharges  this  guaranty  by  paying  the  balance  due  on  the  judgment, 
less  the  costs  and  attorney's  fees.  All  other  questions,  whether  of 
practice  or  otherwise,  are,  as  we  understand  the  record,  waived  by 
the  parties. 

We  understand  by  this  guaranty  that  Marbourg  is  bound  for  the 
face  of  the  notes,  but  that  all  costs  and  expenses  of  collection  are  to 
be  borne  by  the  holder.  Foreclosure  of  the  mortgage  is  simply  one 
method  of  collection.  The  cost  and  expense  of  foreclosure  is  but  the 
cost  and  expense  of  collection.  If,  without  foreclosure,  action  is 
brought  on  the  notes,  money  judgment  obtained,  execution  issued, 
real  estate  levied  upon  and  sold,  the  cost  and  expense  of  all  this,  as 
well  as  the  fees  of  the  attorney  in  the  suit,  is  cost  and  expense  of  col- 
lection, and  to  be  borne  by  the  holder.  That  specific  property  is 
pledged  as  security,  does  not  cast  the  cost  of  realizing  on  that  security 
upon  Marbourg.     The  holder  controls  the  collection ;  and  all  costs  of 
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eolleotion,  in  whatever  manner  incurred,  are  to  be  borne  by  him.  He 
may  sue  on  the  notes  alone,  attaeh,  or  foreclose;  bnt  what* 

*687  ever  procedure  he  adopts,  *he  pursnes  it  at  his  own  cost. 
Such,  we  think,  is  the  clear  intent  of  this  guaranty,  and  there- 

fore  the  ruling  of  the  district  court  in  accord  therewith  must  be 

affirmed. 

YaiiBntinx,  3.,  concurring.    Hobton,  G«  J.,  not  sitting,  having  been 
of  counsel  in  the  court  below. 


FiBBT  Nat.  Bake  of  Manhattan,  Kansas,  v.  Jobxphub  Wabnbb  and 

others. 

July  Term,  1879. 

Homestead:  Exemption:  Conveyance.  W.  settled  upon,  and  for  nearly 
twenty  years  occupied,  a  tract  of  land  of  16Q  acres.  His  family  at  first 
consisted  of  a  wife  and  three  children.  His  wife  died.  Then  bis  oldest 
son  married,  and  moved  to  a  new  home.  Then  his  daughter,  who  was 
of  age»  married,  and  he  leased  for  a  year  the  farm  to  such  daughter  and 
her  husband,  reserving  a  home  for  himself  and  minor  son.  After  the  ex- 
piration of  one  year,  the  lease  was  continued  for  another  year  upon  the 
same  terms.  The  minor  son  worked  for  his  brother-in-law,  on  wages. 
Before  the  close  of  the  second  year,  W,,  in  consequence  of  failing  eye- 
sight and  health,  deeded  the  farm  to  such  minor  son  and  the  married 
daughter,  upon  the  consideration  of  their  furnishing  him  a  home  and 
taking  pare  of  him  during  the  remainder  of  his  life.  Heldf  that  at  the 
time  of  such  conveyance  the  premises  were  still  the  homestead  of  W., 
and  exempt  from  seizure  and  sale  upon  execution.^ 

Error  from  Biley  district  court. 

July  28, 1875,  Jesse  Ingraham  made  his  note,  payable  to  the  order 
of  Josephus  Warner,  for  $2,531.89,  payable  sixty  days  after  date, 
which  note  Warner  soon  after  indorsed  to  the  plaintiff.  The  plain- 
tiff recovered  a  judgment  on  this  note  against  Ingraham  and  Warner, 
in  the  Biley  district  court,  March  6,  1876,  for  $2,229.80,  to  bear 
twelve  per  cent,  interest.  September  11,  1876,  an  execution  was 
issued  on  this  judgment,  and  levied  the  same  day  on  the  premises 
described  in  the  record,  and  September  12,  1876,  the  execution  was 
returned,  with  the  levy  indorsed  thereon,  and  the  petition  of 
*S88  the  *First  National  Bank  of  Manhattan  against  Josephus 
Warner  and  five  others  was  filed,  and  summons  issued  imme- 
diately thereafter.  The  answer  pleads  homestead,  and  a  denial. 
Trial  by  the  court  upon  a  statement  of  the  facts  agreed  upon  by  the 

^See  full  notes  on  the  subject  of  homestead  exemption  to  Randal  ▼.  Elder,  19 
Kan.  901,  and  Helm  t.  Hebn,  11  Kan.  25;  Gilworth  t.  Cody,  91  Kan.  «7Q9. 
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parties  hereto,  at  the  September  term,  1877,  when  the  oonrt  fotmd  as 
a  oonolusion  of  law  therefrom  that  the  premises  in  controversy  were 
the  homestead  of  the  said  Josephus  Warner  at  the  time  of  his  mak- 
ing the  conveyance  to  his  son,  John  E.  Warner,  and  his  daaghter, 
Anna  G.  Fay,  (formerly  Warner,)  and  that,  therefore,  there  was  no 
fraud  upon  his  creditors  in  his  making  such  conveyance.  New  trial 
denied,  and  judgment  for  defendants  in  accordance  with  the  findings 
of  fact  and  of  law.    The  jdaintiff  brings  the  case  here  on  error. 

(7.  (7.  Clemens,  for  plaintiff  in  error. 

It  is  clear  that  tbe  conveyance  in  this  case  cannot  stand  for  a  moment  the 
withering  influence  of  the  statute  of  frauds,  unless  propped  up  by  that  shad- 
owy thing,— the  homestead  right  of  a  boarder  in  another  man's  hash  foundry. 
The  deed  states  some  considerations,  which  are  conclusive  upon  the  parties  to 
the  instrument;  but  each  of  these  considerations  renders  the  deed  fraudulent 
as  to  creditors.  These  considerations  are — First,  the  grantor's  support;  seo- 
ondt  services  rendered  the  grantor  by  his  children;  third,  the  assumption  of 
a  mortgage  on  the  premises.  That  the  grantor*s  support,  as  a  consideration  for 
the  deed,  will  not  uphold  the  conveyance  in  this  case,  see  Twyne's  Case,  8 
Coke,  33;  Sidensparker  v. Sidensparker,  52  Me.  490;  Smith  v.  Smith,  11  N. 
H. 460;  -Hughes  v.  McAlister,  15  Mo. 297;  Rohiuson  v.  Stewart,  10  N.  T.  195; 
Bump,  Fraud.  Conv.  246,  and  cases  cited  in  note.  The  oonsideration  of  serv- 
ices rendered  by  the  grantor's  own  family  will  not  support  the  deed  as  against 
creditors.  **  The  law  fmplies  no  promise  to  pay  for  services  rendered  by  mem- 
bers of  a  family  to  each  other,  whether  by  children,  parents,  grandparents, 

brothers,  step-children,  or  other  relations;  and  a  conveyance  made  in 
*5d9      consideration  of  such  services  rendered  in  the  past  is  void  as  to  *cred- 

itors."  Updike  v.  Titus,  13  K.  J.  Eq.  151,  152;  Hack  v.  Stewart,  8 
Fa.  St.  213;  Zerbe  v.  Miller,  16  Fa.  St.  488;  Sanders  v.  WagonseUo',  19  Fsl 
St.  248;  Yau  Wyck  v.  Seward,  18  Wend.  379.  The  assumption  of  the  mort- 
gage on  the  premises  in  qnestion  will  not  support  the  above  conveyance 
thereof.  Johnston  v.  Harvey,  2  Fen.  &  W.  82;  Zerbe  v.  Miller,  16  Fa.  St. 
498.  The  evidence  does  not  show  that  even  this  mortgage  has  been  paid.  If 
it  has  not,  the  mortgagee  is  a  party  to  this  suit,  and  his  mortgage  can  be  pro- 
tected; if  it  has  been  paid,  then  the  grantees  who  have  paid  can  be  subro- 
gated to  the  rights  of  the  mortgagee,  and  be  reimbursed.  Robinson  v.  Stew- 
art, 10  N.  Y.  190;  Herschfeldt  v.  George,  6  Mich.  456;  Church  v.Chapin,S5 
Yt-  223;  Norton  v.  Norton,  5  Cush.  530;  Trimble  v.  Batclifl,  9  B.  Mon.  511. 
This  conveyance  was  void  as  to  creditors,  unless  protected  by  the  fact  that  it 
was  Warner's  homestead.  But  there  may  be  fraud  even  in  the  conveyance 
of  a  homestead.    Johnson  v.  Brown,  25  Tex.  124. 

The  lease  of  the  premises  was  an  abandonment.  If  it  was  not  so  intended, 
the  burden  should  have  rested  with  Warner  to  show  it;  but  his  counsel  did 
not  ask  him  concerning  it.  Why  they  did  not,  the  court  may  surmise.  But 
whether  a  man  who  leases  a  homestead  intends  to  resume  its  occupancy,  is  a 
fact  known  only  to  himself;  and  hence,  according  to  all  rules  of  law,  the 
burden  of  showing  intent  should  rest  upon  him;  and  when  a  lease  has  been 
shown,  it  should  be  regarded  sis  prima  faeie  an  abandonment.  All  the  cases 
of  leases  in  the  books  and  reports  are  cases  where  the  owner  has  left  his  home- 
stead, and  rented  it  in  his  absence.  In  such  a  case,  the  intention  to  remain 
away  permanently  might  be  established.  But  here,  the  owner  leases,  and  re- 
mains a  boarder  in  the  household.  He  has  no  wife,  no  fiamily;  and  no  reason 
is  apparent  why  he  should  intend  to  resume  the  exclusive  possession.  How 
could  a  creditor  ever  prove  intention  under  such  circumstances?  The  burden 
must  be  cast  upon  him  who  best  knows  it,  or  a  wide  door  is  <^iiied  to  fraod. 
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But  a  man's  ipienUons  speak  ii»  his  acts,  Warner  never  did  resume  the 
possession  and  control  of  his  homestead  after  the  lease.  When  one  year  rolled 
around  he  renewed  the  lease,  and  terminated  the  tenancy  only  by  converting 

his  tenant  into  his  grantee. 
'^540  '^There  are  some  cases  cited  by  Mr.  Thompson,  in  his  work  on  Home- 
steads, where  the  owner  has  boarded  for  a  time  with  his  tenant;  but 
roost,  if  not  all»  of  them  will  be  found  to  have  been  cases  where  the  owner 
rented  during  a  temporary  absence,  and,  returning  before  the  expiration  of 
the  tenancy,  boarded  awtiile  in  the  house,  intending  to  resume  his  occupancy 
'  upon  the  expiration  of  the  lease.  In  short,  here  was  a  man  whose  wife  had 
been  dead  almost  a  decade,  all  his  children  but  one  married  and  settled,  and 
the  one  unmarried  denied  a  home  beneath  the  paternal  roof,  except  in  the 
capacity  of  a  servant  of  the  new  occupant  on  wages  and  board.  For  eighteen 
months  the  farm  had  not  been  ''used  and  occupied  as  a  homester  by  the 
family  of  the  owner,"  but  had  become  the  home  of  the  family  of  another. 
The  old  man  could  not  so  much  as  have  a  friend  to  tea  without  the  permission 
of  Mr.  and  Mrs.  Fay.  Yet  this  is  said  to  have  been  his  homestead!  This 
had  been  the  state  of  things  for  eighteen  months  before  this  complicated  con- 
veyance was  executed.  Truly,  if  the  plea  of  homestead  can  avail  here,  there 
can  be  no  abandonment  of  the  homestead  right,  and  a  man  may  claim  a  home- 
stead in  his  boarding-house.  The  decisions  in  this  state,  at  least,  will  not 
support  such  a  plea  under  such  circumstances.  Anderson  v.  Kent.  14  Kan. 
*207;  Atchison  Sav.  Bank  v.  Wheeler,  20  Kan.  625;  Ashtonv.  Ingle,  Id.  670. 

Oreen  <t  Heasin^  for  defendants  in  error. 

• 

Bbbwbb,  J.  The  pivotal  question  in  this  case  is  whether  the  prem- 
ises conveyed  on  September  13,  1875,  by  Josephus  Warner,  were  ex- 
empt as  his  homestead.  The  facts  are  these :  Josephus  Warner  set- 
tled upon  the  land  in  1857,  and,  with  the  exception  of  the  years  1861 
and  1862,  lived  there  continuously  until  the  execution  of  the  deed. 
His  family  at  first  consisted  of  a  wife  and  three  children.  In  1869 
his  wife  died.  He  did  not  marry  again.  In  October,  1873,  the  old- 
est son  married,  and  moved  to  a  home  of  his  own.  The  other 
*541  children,  John  and  Anna,  remained  and  were  living  *with  him 
when  he  executed  the  deed  to  them.  John  was  twenty  years 
of  age,  and  Anna  was  twenty-one.  The  latter  married  in  March, 
1874,  but,  with  her  husband,  was  still  on  the  place.  At  the  time  of 
her  marriage,  Mr.  Warner  rented  the  farm  for  one  year  to  his  daugh- 
ter and  her  husband,  reserving  a  place  and  living  for  himself,  and  in 
March,  1875,  the  same  arrangement  was  continued.  John  was  also 
to  have  a  place  there,  though  he  worked  for  wages  with  Anna's  hus- 
band. The  deed  was  made  to  the  children  on  the  place,  and  was  in 
consideration  of  an  agreement  to  take  care  of  their  father  during  the 
remainder  of  his  life,  and  was  made  in  consequence  of  his  failing  eye- 
sight and  health.  The  district  court  ruled  that  the  place  was  the 
homestead  of  Josephus  Warner,  and  therefore  exempt;  and  such  rul- 
ing, we  think,  must  be  sustained*  It  was,  as  it  had  been  for  nearly 
a  score  of  years,  the  residence  of  himself  and  his  family.  Time  and 
death  had  brought  ehanges  into  that  family,  so  that  now  only  one  re- 
mained legally  dependent  upon  him,  and  under  his  control;  but  it 
was  still  the  residence  of  that  son  and  his  father.    True,  the  boy  was 
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young  and  strong,  and  the  father  old  and  feeble,  (the.  former  better 
able  to  support  the  latter  than  the  reverse,)  and  the  boy  in  fact  earn- 
ing wages  by  labor  for  another;  but  the  fact  that  the  legal  head  of 
the  family,  through  age  or  sickness,  is  not  actually  supporting  or 
able  to  support  the  other  members,  does  not  destroy  the  family; 
and  surely  such  misfortune  is  no  reason  why  the  kindly  intent  of  the 
homestead  law  should  cease  to  have  efiFect.  True,  also,  he  had 
leased  the  premises  from  year  to  year;  but  a  lease  is  only  a  tempo- 
rary abandonment,  and  this  reserved  a  place  for  living  for  the  father 
and  son.  Hixon  v.  George,  18  Kan.  253.  We  think,  within  the  clear 
intent  of  the  constitutional  provision,  this  was  "the  homestead,  ocoa- 
pied  as  a  residence  of  the  family*'  of  Josephus  Warner* 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


*542  *8tatb  of  Kansas  v.  Geobge  Fooklbb. 

July  Term,  1879. 

Burglary:  Information:  Insuffioient.  A  criminal  information,  wliich 
charges  the  commission  of  burglary  by  the  breaking  and  entering  into  a 
certain  store  building,  in  the  night  time,  with  intent  to  steal,  but  which 
does  not  state  or  show  who  the  owner  of  the  building  was,  or  whether  it 
was  owned  or  possessed  by  any  person  or  not*  is  not  sufficient.* 

Appeal  from  Osage  district  court. 

At  the  April  term,  1879,  of  the  district  court,  George  Foekler  was 
tried  for  the  crime  of  burglary,  found  guilty  thereof  as  charged,  and 
sentenced  accordingly.  From  such  judgment  he  now  appeals  to  this 
court. 

Henry  B.  Hughbanks,  for  appellant. 

F.  S.  Singleton,  for  the  State. 

^  See  State  v.  Jansen,  ante,  *496,  and  note. 

An  indictment  for  burglary  must  state  the  name  of  tke  owner  of  the  dwelliiig 
with  certainty  to  a  common  intent.  Jackson  v.  State,  (Wis.)  18  K.  W.  Rep.  4h. 
An  indictment  for  breaking  and  entering  the  premises  of  a  person  named  is  not 
rendered  invalid  by  the  fact  that  the  legal  title  is  in  his  wife,  the  premises  being 
occupied  by  the  family  as  a  homestead.  State  v.  Short,  (Iowa,)  6  N.  W.Rep.  684. 
It  is  sufficient  to  allege  that  the  name  of  the  owner  of  the  property  is  unknown, 
but  tiiat  it  was  in  thepossession  of  a  certain  railroad  company.  State  ▼.  Ho- 
Intvre,  (Iowa,)  18  N.  W .  Rep.  286,  287.  The  ownership  of  ike  Dniiding  may  be 
laid  in  the  occupant,  whose  possession  is  rightful  as  against  the  burglar.  Smith 
T.  People,  (111.)  8  K.  £.  Hep.  788.  Where  the  building  broken  into  was  in  posses- 
sion of  the  three  members  of  a  firm,  but  was  owned  by  only  two  of  them,  it  is  not 
material  that  the  indictment  averred  ownership  and  possession  to  be  in  all  three. 
State  V.  Rivers,  (Iowa,)  27  N.  W.  Rep.  781.  See.  also,  People  v.  HcGilver,  (Cal.) 
7  Pac.  Rep.  49. 
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Yalbntikb,  J.  The  only  qnestion  demanding  our  attention  in  this 
case  IB  whether  a  criminal  information  is  sufficient  which  charges 
burglary  in  a  store  building,  but  which  does  not  state  or  show 
whether  the  building  is  owned  or  possessed  by  any  person  or  not. 
The  charge  is  as  follows : 

On  December  7, 1878,  in  Osage  copnty,  Kansas,  the  defendant,  *'Qeorge 
Fockler,  did  then  and  there  unlawfully,  feloniously,  and  in  the  night-time, 
break  and  enter  a  certain  store  situated  on  the  north  end  of  lot  number  five, 
in  block  number  seventeen,  (17,)  in  Witherell's  addition  to  the  town  (now 
the  city)  of  Osage  City,  in  the  county  and  state  aforesaid,  in  which  said  store 
there  was,  at  the  time  of  said  breaking  and  entering,  kept  and  deposited  a 
large  amount  of  goods,  wares,  and  merchandise,  and  other  valuable  things, 
with  the  intent  then  and  there  to  steal,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the  state 
of  Kansas." 

This  is  all  there  is  of  the  charge ;  and  from  it,  who  can  tell  who 
owned  the  "store/'  or  who  owned  the  "goods,  wares,  andmer- 
*548  obandise,  and  other  valuable  things,"  deposited  there^in? 
We  think  the  name  of  the  owner  of  the  "store"  should  have 
been  stated  in  the  information.  We  think  the  authorities  are  uni- 
form in  holding  that  in  burglary  the  name  of  the  owner  of  the  build- 
ing must  be  given  in  the  charge,  if  known,  and  if  not  known,  then 
that  fact  must  be  set  out.  See,  especially,  State  v.'Morrissey,  22 
Iowa,  158.  And  our  statutes  have  nowhere  relieved  the  prosecution 
from  setting  out  these  things,  or  made  the  charge  good  without  them. 
On  the  contrary,  the  statutes  expressly  recognize  the  necessity  for 
their  being  fully  set  out  in  the  charge.  Section  106  of  the  Criminal 
Code  provides  that,  "in  an  indictment  or  information  for  an  offense 
committed  in  relation  to  property,  it  is  sufficient  to  state  the  name 
of  any  one,  or  names  of  several  or  joint  owners."  Gen.  St.  838. 
And  section  124  of  the  same  Code  provides  that,  "when  any  offense 
shall  be  committed  upon,  or  in  relation  to,  any  personal  property  be- 
longing to  several  partners  or  owners,  the  indictment  or  information 
for  such  offense  shall  be  deemed  sufficient  if  it  allege  such  property 
to  belong  to  any  one  or  more  of  such  partners  or  owners,  without 
naming  all  of  them."  Gen.  St.  840.  In  the  present  case,  the  offense 
was  committed  in  relation  to  real  estate,  and  the  name  of  the  owner 
of  such  real  estate  should  have  been  given. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded, with  the  order  that  the  defendant  be  delivered  over  to  the 
jailer  of  Osage  county,  Kansas,  there  to  abide  the  further  orders  of 
the  district  court  of  said  county. 

(All  the  justices  concurring.) 
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*644    *Elviba  Dban  v.  H.  H.  McAdams,  Sheriff  of  Harvey  Go. 

July  Term,  1879. 

1.  Liens:  Heohanic's  Lien:  Judgment  Lien.  W.  saed  0.  on  certaia 
promissory  notes,  executed  by  G.  for  materials  furnished  by  W.  for  the 
erection  of  improvements  on  the  homestead  of  0.,  and  which  were  so 
used.  She  joined  the  wife  of  0.  as  a  pai-ty  defendant,  and  asked  in  her 
petition  that  the  amount  sued  for  should  be  declared  a  lien  upon  such 
homestead.  W.  had  not  attempted  in  any  way  to  comply  with  the  me- 
chanic's lien  law.  Held,  that  W.  had  no  lien,  and  was  not  entitled  to 
the  foreclosure  of  any  lien  upon  the  homestead;  and  further,  held,  that  s 
conveyance  of  the  homestead,  in  good  faith  and  for  a  valuable  considera- 
tion, to  D.,  pending  such  action,  but  prior  to  the  term  of  the  court  at 
which  judgment  was  rendered,  transferred  to  D.  the  property,  free  from 
any  judgment  lien  in  the  case. 

2. :  Iiy  unotion.  After  D.  ^s  purchase  of  said  real  estate,  she  volunta- 
rily appeared  in  the  action  and  filed  an  answer,  asking  that  the  prayer  of 
W.  for  a  lien  on  the  prem  ises  be  refused.  On  the  trial  only  a  personal  judg- 
ment was  rendered  against  0.  Upon  the  execution  issued  upon  said 
judgment,  the  premises  purchased  and  owned  by  D,  were  levied  upon 
and  advertised  for  sale;  thereupon  D.  brought  her  action  to  enjoin  the 
sale  of  her  property  under  such  execution,  and  applied  to  the  ooutt  for  a 
temporary  injunction.  Held,  that  the  judgment  in  favor  of  W.  is  no 
ground  for  a  refusal  to  grant  the  order  to  restrain  the  sale  of  D.'s  prop- 
erty. 

Error  from  Harvey  district  court. 

Maria  Wiebe  sued  J.  W.  Crawford  upon  certain  promissory  notes, 
alleging  that  the  notes  were  given  for  lumber  furnished  to  Crawford, 
and  used  by  him  m  the  erection  of  a  dwelling-house  on  a  lot  in  the 
city  of  Newton,  occupied  by  Crawford  and  his  family  as  a  residence. 
Wiebe  also  joined  the  wife  of  Crawford  as  a  defendant,  and  in  the 
prayer  of  her  petition  asked  the  court  to  declare  the  amount  of  the 
judgment,  to  which  she  was  entitled,  a  lien  upon  the  real  estate. 
Upon  her  own  motion,  Elvira  Dean  became  a  party  defendant  in  the 
suit,  and  filed  an  answer,  setting  up  her  claim  and  interest  in  said 
premises.  Ap:iong  other  matters,  she  alleged  that  on  March  31, 1877, 
she  purchased  of  Crawford  and  his  wife  the  real  estate  de- 
*545  scribed  in  the  petition  *of  Maria  Wiebe  for  the  sum  of  $1,200; 
that  she  purchased  this  real  estate  without  any  knowledge  of  the 
existence  of  the  claim  of  said  Wiebe,  and  that,  by  virtue  of  her  pur« 
chase  and  the  payment  of  the  purchase  money,  she  was  the  owner  in 
fee  of  the  property;  that  at  the  time  Crawford  obtained  the  material 
for  which  he  was  sued,  the  premises  sought  to  be  subjected  to  the 
claim  of  said  Wiebe  were  his  homestead,  and  the  property  exempt 
from  any  lien  or  incumbrance  on  account  of  the  olaim.  In  her  an- 
swer, she  asked  that  the  prayer  of  Wiebe  for  a  lien  on  the  premises 
should  be  refused.     The  suit  of  Maria  Wiebe  was  commenced  on  Feb- 
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raary  13,  1877,  and  was  tried  on  October  1,  1877.  The  court  ren- 
dered judgment  in  the  case  for  $148.74,  with  costs,  against  John  W. 
Crawford.  Afterwards  an  execution  was  issued  out  of  the  court,  upon 
the  judgment  against  John  W.  Crawford,  fgad,  by  virtue  of  the  execu- 
tion, the  premises  purchased  by  the  plaintiff  in  error  of  the  Craw- 
fords,  on  March  31,  1877,  were  levied  upon,  appraised,  and  publica- 
tion of  sale  made  by  the  sheriff  of  Harvey  county.  On  July  15, 1879, 
the  plaintiff  filed  her  petition  against  the  defendant  in  error  as  sheriff, 
to  enjoin  him  from  selling  the  property.  She  alleged  in  such  peti- 
tion that  she  was  the  owner  in  fee  of  th,6  real  estate,  and  that  the 
sale,  if  permitted,  would  cast  a  cloud  upon  her  title,  and  cause  her  a 
great  and  irreparable  injury.  The  application  for  a  temporary  in- 
jnnction  in  the  case  was  heard  on  September  2,  1878,  at  which  time 
it  was  denied.  Exceptions  were  properly  taken,  and  allowed.  The 
case  has  been  brought  here  by  the  plaintiff. 

Ady  dk  Orattan,  for  plaintiff  in  error. 

The  court  could  not  declare  the  judgment  in  Wiebe  v.  Crawford  a  lien  upon 
any  particular  piece  of  land;  but,  when  Judgment  was  rendered,  it  would  be 
a  lien  upon  all  defendant's  real  estate  alike.  Greeno  ▼.  Barnard,  18  Kan. 
518.    At  the  lime  of  judgment  in  the  above  case,  Crawford  and  wife  had  no 

interest  in  the  real  estate,  and  hence  the  finding  of  the  court  that  the 
'^546      judgment  rendered  was  a  lien  '^upon  their  interest  in  that  particular 

tract  of  land  was  not  only  erroneous,  but  it  reached  nothing.  The 
finding  that  a  purchaser,  after  the  suit  was  brought,  was  charged  with  notice 
of  the  attempt  to  create  a  hen  upon  the  premises,  amounts  to  nothing,  because 
the  court  could  not  and  did  not  make  it  a  lien  upon  the  property.  The  judg- 
ment of  the  court  did  not  recognize  any  lien  or  charge  upon  the  real  estate. 
In  such  case  the  Judgment  must  order  "a  sale  of  the  property  charged,  and  an 
application  of  the  proceeds ."  Code,  §  899.  Ko  such  Judgment  was  rendered, 
and  hence  Wiebe  failed  in  that  portion  of  her  action  which  attempted  to 
charge  this  specific  property.  Only  an  ordinary  money  Judgment  was  ren- 
dered against  Crawford,  and  nothing  against  Dean.  Only  what  is  tried  and 
decided  \a  an  estoppel.    Freem.  Judgm.  §  258. 

A.  L.  Oreenet  for  defendant  in  error. 

The  record  does  not  show  affirmatively  that  the  court  below  could  not  de- 
clare the  judgment  against  Crawford  a  lien  upon  the  land  described;  neither 
does  it  show  a  state  of  facts  to  which  the  decision  in  18  Kan.  518,  is  applicable. 
An  action  to  foreclose  a  material-man's  lien  upon  real  estate  is  pending  so  as 
to  charge  notice  from  the  date  of  filing  the  petition.  The  record  shows  Dean 
to  have  purchased  after  the  filing  of  the  petition.  The  record  shows  that  the 
court  below  declared  the  Judgment  against  Crawford  et  oZ.  to  be  a  lien  upon 
the  real  estate  claimed  by  Dean.  A  Judgment  decreeing  a  lien  upon  real 
estate  is  neither  void  nor  voidable,  because  it  does  not  order  the  real  estate 
sold  to  satisfy  such  Judgment.  In  the  case  of  Wiebe  v.  Crawford  et  al.,  the 
court  had  Jurisdiction  of  all  the  parties  and  the  subject-matter  of  the  action. 
All  the  material  facts  set  forth  in  the  application  for  the  injunction  were  con- 
tained m  Dean's  answer  in  that  case,  and  put  in  issue  by  Wiebe's  general  de- 
nial* and  passed  upon  by  the  court. 
*547  *The  judgment  in  that  case  is  not  only  conclusive  upon  Dean  as  to 
what  was  tried  and  decided,  but  also  conclusive  as  to  every  matter 
which  the  parties  might  have  litigated  and  had  decided  as  incident  to  or  es- 
sentially connected  with  the  subject-matter  of  the  litigation*  and  every  mat- 
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ter  coming  within  the  legitimate  purview  of  the  original  action,  both  as  to 
matter  of  claim  and  defense.    Clemens  v.  Clemens,  37  N.  Y.  74. 

Wiebe  must  have  complied  with  the  law  in  order  to  create  the  lien  which 
the  court  has  perpetuated  bj  its  Judgment  and  decree;  and  if  Dean  ever  had 
anj  legal  or  equitable  rights  to  the  land  in  question,  she  has  by  her  ownlaches 
lost  them. 

HoRTON,  G.  J.     The  claim  of  ooansel  for  the  defendant  is  that  the 
ruling  of  the  district  court,  denying  a  temporary  injunction  to  restrain 
the  sale  of  the  real  estate  of  the  plaintiff  under  the  execution  issued 
against  John  W.  Crawford  ,et  aL,  was  not  erroneous,  for  the  reasons 
— First,  that  an  action  was  pending  to  foreclose  a  lien  when  the 
plaintiff  purchased  the  permises  in  controversy,  and,  as  she  was 
charged  with  notice  of  this  action  from  the  date  of  the  filing  of  such 
petition,  she  could  not  acquire  any  title  or  interest  against  the  lien; 
and,  second,  that,  as  she  was  a  party  defendant  in  the  action  of  Wiebe 
V.  Crawford  et  al.,  she  ought  to  have  obtained,  if  she  was  entitled 
thereto,  her  injunction  in  that  suit,  and  that,  if  she  ever  had  any 
legal  or  equitable  rights  to  the  land  levied  upon,  she  had  lost  them 
by  her  own  laches.     These  reasons  are  not  sufficient.     The  pendency 
of  the  action  of  Wiebe  v.  Crawford  would  not  prevent  a  ssJe  of  the 
premises  to  a  party  purchasing  in  good  faith  and  for  a  valuable  con- 
sideration.    A  lien  for  the  erection  of  improvements  cannot  be  cre- 
ated on  a  homestead  in  any  manner  different  from  its  creation  upon 
any  other  real  estate.     A  homestead  may  be  sold  on  an  execution  for 
purchase  money,  or  for  the  erection  of  improvements;  but  the  judg- 
ment rendered  for  such  purchase  money,  or  for  the  erection  of  im- 
provements thereon,  is  no  more  a  lien  on  the  homestead  than 
*548     it  is  on  any  of  the  other  real  estate  ^belonging  to  the  judg- 
ment debtor.     It  certainly  is  no  lien  on  property  sold  in  good 
faith  prior  to  the  first  day  of  the  term  of  the  court  at  which  such  judg- 
ment was  rendered.     Greeno  v.  Barnard,  18  Ean.  518. 

At  the  time  the  action  of  Wiebe  v.  Crawford  et  oZ.  was  commenced, 
no  attempt  had  been  made  by  Wiebe  to  comply  with  the  mechanic's 
lien  law,  and  no  lien  for  the  erection  of  improvements  existed  on  the 
property.  The  attempt  to  foreclose  the  pretended  lien  for  the  erec- 
tion of  improvements  failed,  as  it  ought  to  have  done,  as  there  was 
no  lien  to  be  foreclosed.  Only  a  personal  judgment  was  rendered  for 
the  amount  due  on  the  promissory  notes  against  John  W.  Crawford, 
the  maker  of  the  notes,  and  only  an  ordinary  execution  was  issued. 
On  such  an  execution,  the  defendant  in  this  case,  as  sheriff,  after  ex- 
hausting the  personal  property  of  said  J.  W.  Crawford  subject  to  ex- 
ecution, might  have  levied  on  the  real  estate  of  said  judgment  debtor; 
and  had  there  been  no  valid  sale  of  his  homestead  before  the  first  day 
of  the  term  at  which  the  judgment  was  rendered,  be  might  have  levied 
on  daid  homestead.  The  sale  to  the  plaintiff  deprived  him  of  the 
right  of  such  levy.  The  plaintiff  in  this  action  was  not  compelled  to 
ask  for  any , order  of  injunction  in  the  ^uit  of  Wiebe  v.  Crawford  et  al. 
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To  protect  her  rights,  she  appearedf  voluntarily  in  that  ease,  and  filed 
her  answer,  asking  that  the  prayer  of  said  Wiebe  for  a  lien  on  the 
premises  shoaldhe  refused.  She  was. successful  in  her  application. 
Only  a  piexsonal  judgment  was  rendered.  The  court,  it  is  true,  found 
as  conclnsionsof  law  certain  matters  tending,  in  some  degree,  to  carry 
out  the  theory  of  counsel  for  defendant  that  the  sum  sued  fo^  was 
a  lien  on  the  premises ;  but  no  order  was  made  for  the  sale  of  the  real 
estate,  or  for  any  application  of  the  proceeds  thereof,  nor  were  such 
conclasions  of  law  embodied  in  the  judgment,  nor  was  this,  plaintiff 
in  any  way  enjoined  or  barred  from  setting  up  and  claiming  the  in- 
terest and  title  to  the  property  which  she  asserted  in  her  answer. 
Under  these  circumstances,  she  has  nothing  to  oooiplain  of  in  the 
judgment  rendered  against  J.  W»  Crawford.  Neither  does 
*649  *that' judgment  give  any  authority  to  the  defendant,  as  sher- 
iff, to '  levy  upon  and  sell  the  property  of  this  plaintiff  on  an 
execution  issued  against  the  property  of  said  J.  Vf.  Crawford. 

The  order  and  ruling  of  the  district  court  will  be  reversed^  and  the 
case  remanded,  with  directions  to  said  court  to  grant  said  temporary 
injunction  to  restrain  the  defendant  from  selling  the  land  of  the  plain- 
tiff, under  the  execution  issued  against  the  property  of  John  W.  Craw- 
ford. 

(All  the  justices  concurring.) 


WiiiLiAM  Heselneampeb  and  Wife  v.  Gebmak  Bldo.  &  Sav.  Ass'h, 

OF  Atchison,  Kansas. 

July  Term,  1879. 

1*  Building  Aasooiation:  Note  and  Mortgage:  Forecloanre.  On  Octo- 
ber 8, 1874,  H.  executed  a  note  and  mortgage  to  the  German  Building  & 
Savings  Association,  of  which  he  was  a  member.  The  note  was  an  ordi- 
nary promissory  note,  promising  to  pay  $8,000  on  June  1, 1877,  with  inter- 
est payable  monthly.  The  mortgage  conveyed,  as  security  for  the  note, 
certain  real  estate  and  shares  in  the  association,  and  stipulated  for  foreclos- 
ure on  default  in  payment  of  principal^  interest,  or  duea  on  the  shares. 
At  the  time  of  the  execution  of  this  note  and  mortgage,  H.  received  only 
a  portion  of  the  $3,000  in  cash,  the  balance  being  the  amount  of  the  pre- 
mium bid  by  him  for  the  loan.  The  constitution  of  the  association  pro- 
vided that,  on  default  In  payment  of  interest,*  the  dir^tors  should  com- 
pel payment  of  principal  and  interest.  H.  defaulting  Jn  interest  and 
dues,  a  suit  in  foreclosure  was  commenced.  The  court  ignoring  the  pre- 
mium, rendered  judgment  in  favor  of  the  association  on  the  basis  of  the 
cash  received  by  H.,  and  decreed  foreclosure  and  sale  of  all  the  mortgaged 
property.    Held,  no  error  of  which  H.  has  any  cause  of  complaint.^ 

»See  Glynn  v.  Building  Ass'n,  post,  *748;  Massey  v.  Building  Afis'n,  post,  •024  • 
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2,  ;  Contract  Construed.    The  constitution  originally  provided  tliat 

a  member  whose  shares  were  unpledged  for  loans  might  give  notice  of 
withdrawal  at  any  time,  and  that  from  and  after  such  notice  all  daes  on 
such  shares  should  cease.  In  June,  1876,  all  the  holders  of  unpledged 
sliares  gave  notice  of  withdrawal,  and  thereupon  the  section  of  the  con- 
stitution requiring  the  payment  of  dues  on  shares  was  amended  so  as  to 
provide  that  no  dues  be  thereafter  required  from  the  unpledged  shares. 
Another  amendment  was  also  then  adopted,  changing  the  manner 

*550  in  *wliich  withdrawn  shares  were  to  be  paid  off,  and  instructing  the 
directors  to  close  the  business  of  the  association.  Heldt  that  these 
amendments  in  no  manner  changed  the  contract  evidenced  by  the  note 
and  mortgage,  or  released  either  party  from  any  obligations  thereon. 

Error  from  Atchison  district  court. 

Action  to  foreclose  a  mortgage  given  by  Hekelnkasmper  and  wife 
to  the  German  Building  A  Savings  Association,  of  Atcbison,  Kansas. 
Trial  by  the  court,  without  a  jury,  at  the  November  term,  1877,  of 
the  district  court,  when  special  findings  of  fact  were  made,  and  a  de* 
cree  was  entered  foreclosing  the  mortgage.  The  defendants  bring 
the  case  here  for  review. 

Everest  db  Waggener,  for  plaintiffs  in  error. 

Mills  db  WeUsy  and  C.  T.  Oriffin^  for  defendant  in  error. 

Bbeweb,  J.  This  was  an  action  to  foreolose  a  mortgage  given  by 
the  plaintiffs  in  error  to  the  building  association,  defendant  in  error. 
The  case  was  tried  by  the  court,  without  a  jury.  Special  findings  of 
fact  were  made,  and  a  decree  entered  foreclosing  the  mortgage.  Of 
this  decree  plaintiffs  in  error  complain,  and  allege  two  principal 
grounds  of  error.  They  insist,  in  the  first  place,  that  under  the  con* 
stitution  and  by-laws  of  the  association,  as  they  existed  at  the  time 
of  the  execution  of  the  mortgage,  the  plaintiff  could  not  recover,  or, 
at  least,  that  the  method  adopted  by  the  court  in  computing  the 
amount  due  was  wrong,  and  the  recovery  excessive;  and,  secondly, 
that  the  association,  by  certain  amendments  to  its  constitution  and 
by-laws,  had  precluded  itself  from  complying  with  its  obligations  in 
the  premises,  and  was  therefore  in  no  position  to  complain  of  defend* 
ant's  default.  The  facts  in  the  case  are  these :  On  October  8, 1874, 
the  defendants  executed  a  note  and  mortgage  for  $3,000  to  the  plain- 
tiff. (In  fact,  three  mortgages  were  in  suit,  but,  for  conven- 
*551  ience,  we  shall  speak  of  them  as  one.)  The  note  read  *aB  an 
ordinary  promissory  note,  and  was  a  promise  to  pay  |3«000 
on  the  first  of  June,  1877,  with  interest  at  three-fourths  of  one  per 
cent,  per  month,  payable  monthly.  The  mortgage,  which  in  its  gen- 
eral features  was  an  ordinary  mortgage,  recited  the  note,  and  oon* 
veyed  as  security  therefor  certain  real  estate  and  shares  of  stock  in 
the  association.  It  further  recited  that  William  Hekelnk^mper  was 
a  member  of  the  association ;  that  the  mortgagors  had  agreed  to  pay 
certain  dues  and  fines  according  to  the  constitution  and  by-laws  of 
the  association;  and  contained  this  stipulation,  that  "if  said  sum  of 
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money,  or  any  interest  thereon,  is  not  paid  when  the  same  is  due  and 
payable,  or  if  said  monthly  dues  and  fines  shall  not  be  paid  for  the 
period  of  four  months,  *  ♦  •  then,  in  either  of  these  cases,  the 
whole  of  eaid  sum  embodied  in  said  note,  together  with  the  interest 
thereon,  and  the  dues  and  fines  owing  to  said  association,  shall,  and 
by  this  indenture  do,  immediately  become  dae  and  payable."  It 
would,  appear,  therefore,  upon  the  face  of  the  papers,  that  on  default 
the  association  was  entitled  to  a  judgment  for  the  face  of  the  note 
and  interest,  and  a  foreclosure  of  the  mortgage  and  sale  of  all  the 
property  conveyed  by  the  mortgage.  But  the  judgment  in  fact  en- 
tered was  for  only  $1,819.14.  As  the  association,  howeyer,  is  not 
complaining,  our  only  inquiry  is  whether  this  amount  is  too  large. 
We  are  not  advised  by  any  computation  in  the  findings  how  this  ex- 
act sum  was  reached.  It  appears  that  the  cash  received  by  Hekeln- 
kffimper  at  the  time  of  the  loan  was  $1,815.85;  the  difference  be- 
tween that  sum  and  the  face  of  the  note  being  the  premium  bid  for 
the  loan.  Tbe  court  seems  substantially  to  have  ignored  this  pre- 
mium, and  given  the  association  judgment  upon  the  basis  of  the 
amount  of  cash  it  had  parted  with.  If  treated  as  a  cash  loan  only, 
tbe  sums  paid  as  dues  on  shares  are  no  more  to  be  credited  ab  pay- 
ments of  interest  than  sums  paid  for  insurance  on  buildings  on  tiie 
mortgaged  premises,  or  improvements  thereof.  They  preserve  or  en- 
hance the  value  of  the  security,  but  are  not  payments  on  account  of  the 

loan.  Was  this  a  wrong  upon  tbe  plaintiffs  in  error  ?  Upon 
*552    the  *face  of  the  papers  it  was  clearly  a  great  wrong  upon  the 

association.  And  if  the  court  went  back  of  the  papers,  and 
treated  the  matter  as  a  simple  loan  of  so  much  cash,  it  would  seem 
as  though  no  in^'ustice  were  done  the  borrowers.  But  the  contention 
is  that  this  was  no  loan,  but  a  mere  redemption  in  advance  of  stock 
in  the  association ;  that  no  repayment  of  the  money  received  was 
ever  contemplated,  but  only  a  payment  of  interest  and  dues  until  the 
value  of  the  shares  should  equal  the  face  of  the  note,  when  the  one 
was  to  offset  and  cancel  the  other.  Hence,  in  determining  the 
amount  due  in  case  of  a  default,  the  money  received  is  to  be  ignored, 
and  a  computation  made  of  tbe  amount  which,  considering  the  prob- 
able duration  of  the  association,  will  be  necessary  to  place  the  stock 
at  par.  Or,  as  is  said  in  the  case  of  McCahan  v.  Building  Ass'n,  40 
Md.  227: 

''The  rule  for  ascertaining  the  amount  proper  to  be  recovered  was  to  ascer- 
tain by  proof  the  probable  duration  of  the  association;  then  to  estimate  the 
aggregate  aigonnt  of  the  bi-weekly  installments  payable  during  that  time,  and 
from  that  sum  rebate  a  first  amount  for  interest,  and  add  thereto  the  arrear- 
ages due,  after  allowing  for  payments  made  to  the  association, — and  the  sum 
thus  ascertained  would  be  the  amount  which  the  plaintiff  would  be  entitled 
to  recover,  with  interest  until  paid.** 

TheioUowing  are  the  sections  of  the  constitution  of  the  asaociation 
which  bear  npon  this  question.    We  group  them  here : 
V.22K— 25 
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'*  Article  5,  §  1.  Every  stoekhoidiBr  sbaU  pay  on  each  share  held  by  him  or 
her  $2  per  montb»  monthly  dues  on  each  share  subscribed,  to  the  secretary, 
or  such  other  person  or  persons  as  may  from  time  to  time  be  appointed  to  re- 
ceive the  same." 

"Aiticle  15,  §  1.  As  soon  as  the  directors  ascertain  that  the  value  of  sbareB 
in  the  oldest  series  amounts  to  $500,  the  holder  of  each  such  share  shall  re- 
ceive the  sum  of  $500,  or  have  the  same  allowed  on  his  indebtedness  to  the 
association." 

"Article  10,  §  1.  Stockholders  taking  loans  from  the  company  shaU  pay  in- 
terest on  the  same  every  month,  at  the  rate  of  three-fourths  of  one  per  cent, 
per  month.    If  the  interest  is  allowed  to  remain  unpaid  for  more  than 
*553      four  months,  the  ^directors  shall  compel  payment  of  principal  and  in- 
terest. " 

Section  2  of  the  same  article  provides  that  *'the  member,  before  receiving 
the  loan,  must  give  to  the  corporation  a  good  and  su£flcieut  security  for  the 
payment  of  his  dues,  fines,  and  interest  that  may  accrue  on  his  loan  during 
the  time  he  may  hold  the  same,  by  a  mortgage  upon  real  property,  to  be  ap- 
proved by  the  board  of  officers." 

Section  5  of  the  same  article:  "If  any  member,  having  received  a  loan, 
shall  fail  to  pay  his  dues  for  four  months,  the  corporation  may  compel  pay- 
ment by  the  sale  of  the  mortgaged  property,  the  proceeds  to  be  applied— 
FirsU  to  the  payment  of  all  expenses  of  said  sale,  arrears  of  taxes,  etc. ;  secoiid, 
to  pay  all  arrears  due  the  corporation  by  such  member;  and  the  balance,  if 
any,  to  be  paid  to  the  member  himself  or  his  legal  representative.  Such  de- 
linquent member  shall  then  cease  to  be  a  member  of  the  corporation." 

Section  6,  same  aiticle:  '*!N'o  real  estate  shall  be  taken  as  security  which 
has  not  the  full  value  of  the  mortgage." 

Section  7,  same  article,  provides  that  "any  member  of  this  corporation  pr» 
posing  real  property  as  security  for  redemption  money,"  etc. 

"Article  13,  §  1.  Any  member  having  received  a  loan  and  desiring  to  repay 
the  same  shall  repay  to  the  association  the  money  received  by  him,  together 
with  the  loss  and  expenses  the  association  may  sustain  in  the  reloan  of  said 
money  in  the  same  series." 

We  fail  to  see  in  these  sections  that  which  would  change  the  char- 
acter of  the  contract  from  such  as  it  appears  on  the  face  of  the  pa- 
pers, or  would  limit  the  right  of  the  association  to  enforce  a  collec- 
tion of  this  note.  There  may  be  in  some  a  lack  of  preeisioDy  follness, 
and  perspicuity,  but  nothing  to  gainsay  the  contract.  Those  sections 
which  refer  most  pointedly  to  the  contract  are  the  dearest.  Section 
1,  art.  10,  which  alone  provides  for  the  case  of  a  default  in  the  pay- 
ment of  interest,  says  that  the  directors  shall  compel  payment  of 
principal  and  xntereBt.  What  langnage  can  be  plainer?  Section  5, 
art.  10,  upon  which  counsel  have  much  to  say,  evidently  was  intended 
to  apply,  not  to  a  case  of  default  in  the  payment  of  interest,  but  to  a 
case  where  interest  is  paid  and  dues  not  paid.  And  while  the  ex- 
pression, ''arrears  due  the  corporation,"  is  not  apt,  yet^  when  con- 
strued in  connection  with  section  1  of  the  same  article,  the  meaning 

is  clear, 
'^554     *It  is  doubtless  true  that  it  was  contemplated  that  a  borrower, 

who  continued  as  such,  and  without  default,  to  the  end  of  the  life 
;of.the  association,  should  not  be  compelled  to  pay  the  principal  of  the 
note,  or,  perhaps,  more  correctly,  that- the  shares  which  he  held 
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would  then  be  of  sufScient  yaloe  to  pay  tfae  notOi  leaving  the  other 
property  in  the  mortgage  free;  bnt  it  is  equally  true  that,  pending 
the  life  of  the  association,  it  was  contemplated  that  the  note  and 
mortgage  should  express  the  very  terms  of  the  contract  between  the 
parties,  that  the  relations  between  them  should  be  that  of  borrower 
and  lender,  and  that  the  loan  was  an  asset  of  the  corporation  which, 
tike  any  other  debt,  could  be  collected  when  it  became  due.  Volun- 
tary and  involuntary  payments  of  the  loan  were  expressly  provided 
for.  Section  1,  art.  13,  provides  for  the  former,  and  requires  pay- 
ment of  the  money  received  by  the  borrower,  with  enough  more  to  en- 
able  the  corporation  to  replace  the  loan  in  the  same  series.  Section 
1,  art.  10,  provides  for  the  latter.  It  would  seem  to  contemplate  pay- 
ment of  the  face  of  the  note,  though  for  this  case  it  is  enough  to  bold 
that  it  requires  payment  of  the  money  received  by  the  borrower.  All 
through  this  article  10,  as  well  as  elsewhere  in  the  constitution,  it 
speaks  of  ''loans,"  and  the  very  idea  of  a  loan  carries  with  it  that  of 
obligation  to  jrepay.  These  associations  may  deserve  all  the  censure 
counsel  heap  upon  them.  Doubtless,  in  cases  of  mismanagement, 
whether  from  design  or  incapacity  of  the  ofiScers,  they  may  do  great 
injury  to  members,  whether  borrowers  or  not.  Their  experience  in 
Kansas  has  not  been  a  happy  one.  They  have  disappointed  the  ex- 
pectations  of  their  promoters  and  supporters.  But  this  fact  will  not 
justify  courts  in  ignoring  the  stipulations  of  contracts,  or,  by  con- 
strQction,  relieving  parties  from  the  obligations  of  even  a  hard  bar- 
gain. Here  the  borrower  is  only  asked  to  repay  the  money  he  re- 
ceived. The  cases  relied  upon  by  counsel,  from  Ohio,  Maryland,  and 
Georgia,  (Hagerman  v.  Ohio  B.  &  S.  Ass'n,  25  Ohio  St.  180;  Mc- 
Gahan  v.  Building  Ass'n,  40  Md.  ^26;  Williar  v.  Baltimore  B.  L.  & 

A.  Ass'n,  46  Md.  546;  Ocmulgee  B.  &  L.  Ass'n  v.  Thomson, 
*555     52  Ga.  427,)  are  not  in  point,  for  it  *doesnot  appear  that  the 

contracts  or  constitutions  of  the  corporations  in  those  cases 
were  like  those  in  the  case^t  bar.  That  such  a  corporation  and  such 
a  contract  as  appear  in  this  case  are  authorized  by  the  statutes  of 
this  state,  is  apparent  from  the  mere  citation  of  the  following  sec- 
tions : 

''(27)  The  accumulation  and  loan  of  funds  to  members,  the  erection  of 
buildings,  and  the  accumulation,  and  loan  of  funds  for  the  purchase  of  real 
property."    Gen.  St.  c.  23,  §  5;  as  amended,  Laws  1871,  c.  65. 

"(3)  That  premiums  bid  tor  priority  of  loan  in  building  and  saving  or  trust 
associations,  organized  under  the  corporation  laws  of  this  state,  by  the  mem- 
bers of  such  associations,  shall  not  be  deemed  as  usury  or  subject  to  the  pro- 
visions of  sections  3  and  4  of  an  act  regulating  the  interest  of  money,"  (Gen. 
St.  1868,  c.  51;)  *'and  all  such  premiums  incorporated  in  the  notes  given  by 
tJie  members  of  the  associationst  and  all  the  fines  assessed  against  its  mem- 
bers in  accordance  with  the  by-laws  of  such  associations,  may  be  collected  by 
eivU  action  before  any  court  hafsing  jurisdiction.**    Laws  1869,  c.  5,  §  1. 

The  other  proposition  of  counsel  is  that  certain  amendments  of 
the  constitution  of  defendant  in  error  precluded  a  recovery.     These 
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amendments  were  as  follows :    Section  1,  art.  5,  and  section  1,  art. 
15,  heretofore  cited,  were  amended  so  as  to  read: 

"Article  5,  g  1.  Each  stockholder  shall  pay  on  each  share  which  he  or  she 
has  taken,  $2  monthly,  as  monthly  installments  for  each  share  for  which  he 
has  subscrihed,  except,  that  the  monthly  payments  on  shares  whidi  are  not 
pledged  to  the  association  shall  cease  after  June,  1876." 

"Article  15,  §  1.  The  directors  are  instructed  to  close  the  business  of  the 
association,  and  to  pay  off  the  shares  which  are  not  pledged  to  the  association. 
As  often  as  sufficient  money  is  in  the  treasury  to*pay  one-tenth  of  the  indebted- 
ness, the  directors  shall  pay  ton  per  cent,  on  each  share." 

It  is  found  by  the  court  that  prior  to  the  adoption  of  these  amend* 
ments,  which  took  place  in  June,  1876,  all  the  non-borrowing  mem- 
bers had  given  notice  of  withdrawal.  And  the  oonstitntion  originally 
provided  (article  8,  §  3)  that  '*the  dues  on  such  shares  shall  cease 
from  the  time  notice  to  withdraw  the  same  is  given."  Now, 
*656  we  fail  to  see  how  the  amend^ments  in  the  slightest  degree 
affected  the  rights  of  plaintiffs  in  error.  When  he  (Hekeln* 
kfismper)  became  a  member,  he  knew  that  dues  on  all  unpledged 
sbarea  could  be  stopped  at  any  time  upon  the  election  of  the  holders 
of  those  shares.  He  joined  the  association  upon  that  condition.  The 
holders  of  those  shares  made  the  election,  and  then  the  only  parties 
owing  dues  were  the  borrowing  members.  The  amendment  simply 
provided  a  change  in  the  manner  of  paying  off  the  unpledged  shares, 
and  that  is  something  which  did  not  interest  the  plaintiffs  in  error 
in  the  least.  Their  obligations  were  not  increased  to  the  amount  of 
a  dime  by  the  amendments.  So  far  as  the  instruction  to  the  direct- 
ors to  close  the  business  of  the  association  is  concerned,  it  cast  no 
new  burden  upon  any  borrower,  required  of  him  no  other  or  different 
payments,  and  simply  recognized  a  duty  which  the  general  with- 
drawal of  shares  seemed  to  impose.  Plaintiffs  in  error  may  have 
expected  that  all  shareholders  would  remain  such  until  the  close  of 
the  association,  but  the  loan  was  made  upon  no  such  condition,  and 
any  member  had  a  legal  right  to  withdraw.  The  exercise  of  this 
right  by  any  or  all  the  non-borrowing  members  did  not  change  the 
contract  of  plaintiffs  in  error,  or  release  them  from  any  of  its  obliga- 
tions. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


eikekberry  v.  township  of  bazaar.  s8q 

Embline  Eikenbebby  v.  Township  of  Bazaab,  Ohabb  Go. 

Jnly  Term,  1879. 

Townships :  Liability  for  Defective  Highway.  As  there  is  no,  express 
statute  imposing  a  liability  on  townships  for  injuries  sustained  from  de- 
fects in  highways  within  their  limits,  such  corporate  organizations  in  this 
state  are  not  liable  in  a  civil  action  for  damages  for  neglect  of  public  duty 
in  failing  to  keep  the  highways  In  a  safe  and  proper  condition.^ 

*557     *Error  from  Chase  district  court. 

Action  brought  by  Emeline  Eikenberry,  September  3, 1878,  to 

recover  from  the  township  of  Bazaar^  in  Chase  county,  damages  for 

personal  injuries  alleged  to  have  been  oec^siofled  on  acopunt  of  the 

impassability  of  a  public  highway.    The  petition  filed  in  the  case  was 

as  follows : 

''The  plaintiff  shows  to  the  coui-t  that  the  defendant  is  now,  and  for  more 
than  two  years  last  past  has  been,  a  duly  organized  and  incorporated  township, 
in  the  county  of  Chase  and  state  of  Kansas;  that  there  is  now,  and  for  two 
yeai's  last  past  has  been,  a  duly  laid  out,  open,  and  traveled  road,  running 
from  Matfleld  Green,  in  said  county  and  state,  through  said  township  of  Ba- 
zaar, on  the  west  side  of  tiie  south  fork  of  the  Cottonwood  river,  to  the  city 
of  Cottonwood  Falls,  in  said  county  and  state;  that  during  the  spring  and 
summer  of  1878  the  said  defendant  and  its  officers,  to-wit,  its  road  ovei*seer 
and  its  trustee,  have  wholly  failed  and  neglected  to  take  care  of  and  keep  un« 
obstructed  said  road  where  the  same  runs  through  said  defendant  township, 
and  in  the  months  of  June  and  July,  1878,  portions  of  said  road,  where  the 
same  runs  through  said  defendant  township,  were  wholly  impassable,  on  ac- 
count of  mud  allowed  to  accumulate  thereon  by  the  negligence  and  careless- 
ness of  the  said  defendant  township  and  its  trustee  and  road  overseer;  that 
the  plaintiff,  not  knowing  the  facts  aforesaid,  and  while  passing  along  said 
road  with  her  husband  in  a  two-horse  wagon,  on  or  about  the  fourth  day  of  July, 
1878,  came  where  said  road  passes  over  a  portion  of  section  6,  township  21,  range 
8  east,  in  said  defendant  township,  and  finding  that  said  road  was  impassable 
on  account  of  the  mud  allowed  to  accumulate  thereon  by  said  defendant  town- 
ship, as  aforesaid,  was  compelled  to  and  did  turn  but  to  one  side  of  said  road 
to  pass  by  the  place  thereon  rendered  impassable  as  aforesaid,  and  while  cross- 
ing a  ditch,  without  any  negligence  or  carelessness  on  the  part  of  the  plaintiff 
or  her  said  husband,  she  was  thrown  from  the  wagon  in  which  she  was  rid- 
ing, and  received  from  her  faU  great  bodily  injury  and  harm,  which  resulted 
in  her  confinement  to  her  bed  for  a  period  of  more  than  two  months,  and  the 

loss  of  the  use  of  one  of  her  limbs;  that  the  ditch,  in  crossing  which 
*558      plaintiff  was  thrown  *from  the  wagon  as  aforesaid,  had  to  be  crossed 

by  plaintiff  and  her  husband  in  order  to  pass  by  said  impassable  place 
on  said  road;  that  by  reason  of  the  facts  aforesaid,  the  plaintiff  has  been  in- 

>  In  the  absence  of  a  liability  expressly  declared  by  statute,  a  county  is  not  liable 
for  damages  accruing  from  defective  highways  or  public  bridges.  Marion  Co.  v. 
Biggs,  24%m.  «255. 

In  M%nne$oia  a  statutory  town  is  not  liable  for  damages  resulting  from  the  want 
of  repair  of  a  public  highway.  Altnow  v.  Town  of  Sibley,  14  N.  W.  Rep.  877. 
Under  the  MkUkgan  act  of  1870,  the  township  is  liable  to  a  party  who  is  injured 
by  reason  of  a  defect  in  a  public  highway.  6umbam  v.  Byron  Tp.,  9  N<  W.  Rep. 
861;  Grand  Rapids  v.  Wyman,  Id.  Ss. 
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jured  to  ber  damage  in  the  sum  of  five  thousand  dollars.  Wherefore  plain- 
tiff demands  Judgment  for  the  sum  of  five  thousand  doliars,  and  for  her  costs 
in  thia  suit  expended. " 

To  this  petition  the  township  demurfed,  and  the  demurrer  was 
sustained  by  the  eourt,  to  which  the  plaintiff  excepted,  and  now  brings 
the  case  to  this  court. 

S,  P.  Young  and  Sterry  d  Sedgwick^  for  plaintiff  in  error. 

Can  a  municipal  township  in  this  state  be  held  liable  to  respond  in  damages 
for  injuries  caused  by  the  neglect  of  such  township  to  keep  the  roads  within 
its  limits  in  a  passable  condition?  By  the  force  of  our  statutes,  municipal 
townships  are  made  corporations,  with  certain  well-defined  powers,  among 
which  are  the  following:  The  power  to  levy  a  sufficient  road  tax;  the  power 
to  prosecute  for  all  violations  of  the  •road  laws  within  their  respective  limits; 
the  power  to  keep  all  roads  within  their  limits  in  a  good,  safe,  and  passable  con- 
dition, etc.,  ^d  to  remote  all  obstructions  to  any  highways.  Gen.  St.  e.  110, 
S§  1,  22,  82;  Laws  1874,  c.  108,  §§  18,  23,  27,  28;  Laws  1871,  c.  158,  §§ 
1-8;  Laws  1872,  c  174.  The  power  of  a  township  and  its  officers  over  the 
roads  within  its  limits,  and  its  duty  to  take  care  of  the  same  and  keep  them 
in  a  good  condition  for  travel,  are  Just  as  full,  complete,  and  obligatory  as  the 
power  and  duty  of  any  city  in  the  state  in  reference  to  the  same  subject  Ail 
streets  In  every  city  in  this  state  are  declared  to  be  public  highways.  Laws 
1874,  c.  108,  §§  15,  16.  By  the  provisions  of  the  laws  above  mentioned,  the 
road  overseer  of  a  township  is  vested  with  precisely  the  same  authority  and 
duty  in  respect  to  roads  as  a  street  commissioner  in  a  city  with  reference  to 
streets  therein.    To  the  township  trustee  are  given  as  full  powers  over  roads 

in  his  township  as  are  given  to  city  councils  in  any  of  the  cities  over 
*559      the  streets  in  such  cities.    Laws  1871,  c.  158.   A  careful  examina*tion 

of  all  the  laws  above  referred  to,  and  of  the  powers  conferred  upon 
cities  under  our  statutes,  leads  to  the  inevitable  conclusion  that  there  is  abso- 
lutely no  distinction  between  the  powers  and  duties  granted  to  and  imposed 
upon  municipal  townships  and  the  powers  and  duties  granted  to  and  imposed 
upon  cities,  in  this  state,  in  reference  to  keeping  the  roads  and  highways  in 
a  safe  and  passable  condition.  That  a  city  would  be  liable  under  the  facts 
stated  in  the  petition  in  this  case,  so  far  as  the  question  under  discussion  is 
concerned,  must  be  conceded  under  the  many  decisions  of  this  court.  City  of 
Topeka  v.  Tuttle,  6  Kan.  ♦Sll;  City  of  Atchison  v.  King.  9  Kan.  *550;  City 
of  Ottawa  V.  Washabaugh,  11  Kan.  *  124;  City  of  Wyandotte  v.  White,  18 
Kan.  *191;  Smith  v.  City  of  Leavenworth,  15  Kan.  *81;  Jansen  v.  City  of 
Atchison,  16  Kan.  '^858.  In  the  last  case  cited,  the  court  announced  the  fol- 
lowing proposition:  '^Cities  having  powers  ordinarily  conferred  upon  them  in 
reference  to  streets,  etc.,  owe  to  the  public  the  duty  of  keeping  them  in  a  safe 
condition  for  use  in  the  usual  mode  by  travelers,  and  are  liable  in  a  civil  action 
for  special  injuries  resulting  from  neglect  to  perform  this  duty.  ••  The  court,  by 
the  above  proposition,  affirms  the  doctrine  that  the  legislative  grant  of  power 
to  do  an  act  is  equivalent  to  enjoining  the  doing  of  such  act  as  a  matto*  of 
duty^  This  doctrine  is  the  one  lipon  which  all  that  class  of  cases  rests  which 
hold'  municipalities  liable  for  such  injuries  in  the  absence  of  express  statutes 
giving  the  right.  Under  this  principle  there  can  be  no  question  but  that  mu- 
nicipal townships  in  this  state  are  liable  for  all  injuries-  occasioned  by  their 
neglect  in  keeping  the  roads  within  their  limits  in  an  unsafe  condition  for 
travel.  We  are  of  course  aware  of  the  authorities  which  hold  that,  although 
the  power  may  be  conferred  upon  townships^  yet  they  are  not  liable,  because 
the  duty  conferred  is  not  a  corpoirate  duty..  That  such  decisions  are  not  i^h 
plicable  ta  townships  in  this  state,  .we  think,  there  can  be  no  question,  because 
it  is  just  as  much  a  corporate  duty  on  the  part  of  a  township  as  it  Sa  the  part 
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of  a  city,  in  tbia  ^\e,  as,  tber  duty^ls  an4er  i^jtaws  coiiifarred  nff^Ht  6^  -by 

the  same  sjt^tutea  and  i^ihe8aln^  terms.     .  ;.  ;     r^ 

♦5^0  Judge  Dillon,  in  his  work  on  Municipal  Corppr^tionai.  uses  *the  fol- 
lowing language  iii  reference  td'the  distinction  attenlpted  to  fee  made 
by  thk  class  of  cases  between  to^mships  a^d  citiee:  ^'Tlie  giounds  for  the 
dlstinetion  which  gives  an  ad&oo'  if  the  Injury  happens^within  the  limits 
of  a  municipality  having  contrpl  of  the  streets  therein,  and  denies  it  if  it  hap- 
pens within  the  limits  of  a. township  or  count^  having  control  over  the  high- 
ways and  adequate  means  of  discharging  its  public  duty  in  respect  thereto, 
are  not  as  satisfactory  to  the  mind  as  could  be  desired."  '  . 

If  the  court  decides  the  main  queetion  with  us,  it  Ss  hard  to  see  jUst  how 
its  decision  can  be  adverse  to  us  upon  the  other  question  presented  by  the 
case,  which  Is  whether  a  person  who  is  fc^rced  out  of  the  road  by  reason  of  its 
beliig  Impassable  at  a  given  point,  through  the  negligence  of  a  towpship,  can 
recover  for  injuries  received  While  off  from  the  road.  The  condition  6f  the  road 
being  the  direct  cause  of  the  injury,  it  seeins  h^rdiy  possible  to  say  that  the 
defendant  would  not  be  liable  if  its  liability  be  conceded  in  case  the  injury  had 
happened  in  the  road.  Upon  this  point,  we  refer  the  court  to  the  case  of  Glid- 
den  V.Reading,  38  Vt.  62.  > 

John  V.  Sanders,  W.  S.  Bomigh,  and  8,  N.  Wood^  tcr  defendant  in 

error.  , 

Plaintiff  in  error  has  not  only  failed  to  show  any  principle  of  common  law 
by  whicl)  townships  were  ever  made  liable  for'  injuries  sustained  frqm49fect- 
ive  highways  within  their  limits,  but  has  also  failed  to  refer  to  any  statute 
creating  such  a  liability.  No  such  liability  exists  at  common  law.  Ang. 
High.  (2d  Ed.)  p.  297,  §  258;  Morey  v.  Town  of  Kewfane,  8  Barb.  645; 
Askew  V.  Hale  Ck).,  54  Ala.  639,  25  Amer.  Bep.  730;  Town  of  Waltham  v. 
Kemper,  55  Bl.  346,  8  Amer.  Bep.  652;  Highway  Comers  v.  Martin,  4  Mich. 
557;  Town  of  Salem  v.  Clyde  &  B.  F.  B.  Co.,  27  Barb.  543.  For  us  to  under- 
take to  show  that  no  such  liability  exists  by  statute,  would  be  like  undertak- 
ing to  hold  nothing  up  to  the  vision  of  the  eye.  If  the  statute  makes  any 
such  liability,  it  must  be  to  be  seen,  and  the  plaintiff  should  show  it;  and,  the 
plaintiff  having  failed  to  do  so,  we  submit  that  there  is  none. 

*561  *HoBTON,  G.  J.  The  principal  question  presented  is  whether 
a  township  in  this  state  is  liable  for  injuries  caused  by  unsafe 
or  defective  highways  ?  In  the  absence  of  an  express  statute  impos- 
ing the  liability,  the  authorities  uniformly  hold  that  organizaiions, 
such  as  counties,  townships,  school-districts,  road-districts,  and  the 
like,  though  possessing  corporate  capacity  and  power  to  levy  taxes  and 
raise  money,  have  been  considered  not  to  be  liable  for  neglect  of  pub- 
lic duty.  The  theory  of  these  various  decisions  is,  in  effect,  that  quch 
organizations,  though  corporations,  exist  as  such  only  for  the  purposes 
of  the  general  political  government  of  the  state;  that  all  the  powers 
with  which  they  are  intrusted  are  the  powers  of  the  state,  and  all  the 
duties  with  which  they  are  charged  are  the  duties  of  the  state ;  ii^^t 
in  the  performance  of  governmental  duties,  the  sovereign  power  is  ni^t 
amenable  to  individuals,  and  therefore  tbe^e  organisations  are.  not 
liable  at  the  common  law  for  such  neglect,  and  can  only  he  made 
liable  by  statute.  Cooley,  Torts,  622;  2. Dill.  Mun.  Corp./r61, 768i; 
Town  of  Waltham  v.  Eemper,  55  111.  346;  Commissioners  of  Hamil- 
ton Co.  v.  Mighels,  7  Ohio  St.  109.    As  our  state  has  nqt  .aclpjpted 
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any  stattite  expressly  making  townships  liable  for  injaries  on  high- 
ways, resulting  from  neglect  of  public  duty,  these  organizations  are 
not,  under  the  authorities,  liable  in  civil  actions  for  neglect  in  that 
regard.  Counsel  for  plaintiff  in  error  cite  the  decisions  of  this  court 
that  cities,  having  power  conferred  upon  them  in  reference  to  streets 
and  sidewalks,  which  in  some  respects  are  similar  to  the  powers 
granted  townships,  are  liable  for  injuries  resulting  from  failure  to 
keep  their  streets  and  sidewalks  in  safe  condition,  and  assert  that, 
logically,  the  same  doctrine  should  be  applied  to  townships*  Coon- 
sel  fail  to  note  the  distinction  between  municipal  corporations  proper 
and  quasi  corporations.  This  distinction  is  pointed  out  and  com- 
mented on  in  Beach  v.  Leahy,  11  Kan.  *23.  Cities,  towns, 
*562  and  villages  *are  municipal  corporations  proper,  while  coun- 
ties, townships,  school-districts,  and  road-districts  are  quasi 
corporations.  The  difference  between  these  two  classes  of  corpora- 
tions is  well  established,  and  a  principle  applicable  to  the  one  class 
is  not  necessarily  applicable  to  the  other. 

The  order  and  judgment  of  the  district  court  will  therefore  be  af* 
firmed. 

(All  the  justices  concurring.) 


W.  8.  Jbneins  v.  Mosieb  S.  Green  and  others.* 

July  Term,  1879. 

Jndioial  Sales :  Surplus  of  Purohase  Money.  Where  an  execution  is* 
sued  on  a  simple  money  judgment  is  levied  on  certain  real  estate,  subject 
to  a  prior  mortgage,  and  the  notice  of  sale  specifies  that  the  property  is  to 
be  seld  subject  to  said  morlgHge,  the  purchaser  takes  the  property  subject 
to  the  mortgage;  and  the  surplus  of  the  purchase  price,  after  paying  the 
judgment  and  costs,  is  to  be  returned  to  the  Judgment  debtor,  and  not 
paid  over  to  the  mortgagees. 

Erlror  from  Sedgwick  district  court. 

Defendants  in  error  obtained  judgment  against  the  plaintiff  in  er- 
ror, Jenkins,  in  two  suits  before  a  justice  of  the  peace,  filed  transcripts 
thereof  in  the  district  court,  caused  executions  to  be  issued  thereon, 
and  levied  upon  certain  real  estate  belonging  to  the  plaintiff  in  error. 
The  sheriff,  in  his  return,  said  that  he  levied  the  executions  subject 
to  a  mortgage  made  by  plaintiff  in  error  to  H.  O.  Hose  and  B.  H. 
Steadman.  In  the  notice  of  sale  which  he  published  he  said  that  he 
would  sell  subject  to  said  mortgage,  and  in  his  return  of  the  execu- 
tions he  said  that  he  sold  in  accordance  with  the  notice.    At  the  Hay 

^  Again  in  court.  Jenkinsir.  Green.  24  Kan.  *498. 
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term,  ISfS^  of  tbie  distriet  oonrt,  the*  plaintiffb  io  the'ooart  below 
$Ied  theirmotion  to  confirtii  the  sale,  and  asfced  that  the  proceeds  of 
the  sale  be  Japplied;— Mr^^  to  pe^y  oosts;  secofid,  to  pay  their 
*563  judgments ;  {third,  to  pay  *ti)e  mortgage  lien ;  fourth,  the  re- 
mainder, if  any,  to  be  paid  to  the  f^ain tiff  in  error.  The  de« 
fendant  in  the  coart  below,  plaintiff  here,  aldo  filed  his  motion  for  a 
confirmatio'h  of  thid  sale,  and  asked  an  application  of  the  proceeds  of 
tjhe  salei  as. follows:  Fif-st^  payment  of  the  judgn^eats  and  costs; 
secpni,  payment  of  the  remainder  to  the  plaintiff  i^  ejrror.  The  court 
confirmed  .the  sale,  aotd-oirdeied  an  ai^lieation  of  the  proceeds  ap. 
follows :  First,  to  pay  the  costs ;  second,  to  pay  the  jadgments  of  the 
defendants  ita  error;  third,  to  pay  off  the  mortgage;  fourth,  the  re- 
mainder, if.any^  to  be  paid  to  the  plaintiff  in  error.  Of  this  applica- 
tion of  a  part; of  the  proceeds  of  said  sale  to  the  payment  of  the 
mortgage,  Jenkins  complains,  and  brings  the  case  here  for  review. 

Outhrie  dt  JBrown  and  Geo,  H.  English,  for  plaintiflf  in  error. 

The  court  will  obserye  that  the  mortgagees  were  not  before  the  court  below, 
and  that  It  therefore  could  not  in  any  manner  pass  upon  their  rights.  They 
were  not  there  asking  any  relief,  and  for  aught  the  court  knew  might  never 
ask  any.  Nor  could  plaintifl  in  error,  in  such  proceeding,  sllow  his  defienses 
to  the  mortgage  or  debt  intended  to  be  secured.  Section  j^S  of  the  Civil  Ckxle 
provides  that  *']andp,  tenonents,  goods,  and  chattels  of  the  debtor  «  «  * 
shall  be  subject  to  the  payment  of  his  debts,  and  shall  be  liable  to  execution." 
Notwithstanding  this  property  was  subject  to  a  mortgage,  it  was  the  property 
of  tlie  judgment  debtor,  and  liable  to  execution.  It  was  sold  under  the  exe- 
cution, and  both  parties  ratified  the  sale  by  asking  confirmation.  The  sheriff 
was  attorney  or  agent  for  both  the  debtor  and  creditor  in  making  the  sale. 
Horer,  Jud.  Sales,  599.  What  is  sold  on  execution  is  determined  by  the  levy. 
Herm.  Ex'ns,  370;  True  v.  Gongdon,  44  N.  H.  48.  Selling  subject  to  a  mort* 
gage,  the  purchaser  buys  only  such  interest  as  the  mortgagor  has.  Herm. 
Ex'ns,.855;  Crow  v.  Tinsley,  6  Dana,  402;  llose  v.  Kimball,  US  N.  J.  Eq.  185; 
Bryant  v.  Morrison,  44  N.  H.  288;  Seavy  v.  Dearborn,  19  N.  H.  851;  Forster 
v.  Mellon,  10  Mass.  421;  Thorp  v.  Kicks,  1  Dev.  &  B.  Ch.  613;  In  re  Scrug- 
ham,  Hopk.  Ch.  88.  The  terms  and  description  of  the  advertisement 
*564  bind  the  purchaser  and  the  seller.  Borer,  Jud.  Sales,  *700.  In  pur- 
chasing subject  to  a  mortgage,  selling  makes  the  amount  due  on  the 
mortgage  a  part  of  the  purchase  money.  The  land  cannot  be  kept,  and  the 
debtor  be  compelled  to  twice  pay  the  mortgage.  Borer,  Jud.  Sales,  464 ;  Maple 
v.Kussart,  53  Pa.  St.  848;  Adlum  v.  Yard,  1  Bawle,  163;  Wilson  v.  Bigger, 
7  Watts  &«S.  122;  Stroble  v.  Smith,  8  Watts,  280;  CroweU  v.  Meconkey,  5 
Pa.  St.  168;  Smith  v.  Warden,  19  Pa.  St.  424.  There  cannot  be  an  application 
of  the  proceeds  of  a  sale  of  land  unless  the  sale  divested  the  lien  pro  tanto 
upon  which  application  is  made.  Fry's  Appeal,  76  Pa.  St.  82.  There  cannot 
be  an  application  of  the  proceeds  only  upon  writs  in  the  officer's  hands.  It 
would  seem  strange,  indeed,  if  the  court  could,  without  having  all  the  parties 
before  it,  apply  the  proceeds  of  a  sheriff's  sale  to  parties  not  before  it,  and 
require  the  sheriff  to  hold  them  for  the  benefit  of  those  parties.  They  may 
never  call  for  the  proceeds.  They  have  not  yet  called  fqr  them,  nor  sought 
the  aid  of  the  court  in  any  manner. 

Sluss  dt  Hatton,  for  defendants  in  error. 

The  record  shows  that  the  real  estate  belonging  to  the  plaintiff  in  error  is 
worth  92,000.    He  does  not  claiin  that  it  is  worth  liiore.    He  had  ity^umbered 
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lU'tM  owed  tlielreoQ  $1,546.  HeoTfed  upon  tlie  executions  issued  in  this 
case,  includi^  costs,  $250,  making  in  all  abput  $1,800  that  he  owed  npon 
this  property^  It  was  sold  for  $1,50Q.  He  now  seeks  to  get  $1,250  of  said 
sum,  and  to  dompel  defendants  in  error  to. pay  off  this  mortgage  debt,  that  he 
may  make  at  least  $1,200,  and  have  his  debts  paid.  It  is  not  claimed  that 
Jenkins  is  inj^ured  by  the  order  of  the  court  below.  The  appraisement,  being 
part  of  the  record,  shows  the  nctulil  ^ralue  of  the  property.  The  motion  on 
which  the  order  of  the  court  was  based  was  in  writing,  setting  forth  the 
grounds*  Jenkins  appeared)  and  contested  the  motion.  If  he  had  any  de- 
fense or  set-off  to  the  Rose  and^Steadman  mortgage;  good  faith  required  him 
to  make  it  known  to  the  court,  and  ask  for  time  necessaiy  to  establish  his 
defense;  but  he,  having  no  reason  why  the  oaortgage  should  not  be  paid, 

had  no  ocoasion  to  ask  for  time*   . 
*565      *The  fact  that  the  sheriff  made  his  levy  ^ subject  to  a  mortgage, "  does 

not  affect  the  question.  That  would  be  the  legal  effect  of  the  levy  and 
sale  anyhow,  if  nothing  h^  been  said  about  the  mortgage  in  the  levy  or  no- 
tice. The  property  was  appraised  at  its  value,  regardless  of  the  mortgage,  as 
it  must  be  under  our  statutes,  and  it  was  sold  aooording  to  that  appraisement, 
regardless  of  the  statement  In  the  notice  that  it  was  to  be  sold  ^'subject  to  a 
mortgage."  At  most,  this  statement  In  the  notice  was  an  irregularity,  of 
which  Jenkins  could  have  complained  if  it  in  fact  woifeed  an  injury  to  the 
sale.  Under  section  443  of  the  Code,  and  of  section  1,  c.  104,  of  Gen.  St.,  Uiis 
property  as  it  stood,  with  the  mortgage  upon  it,  could  be  taken  and  sold  on 
execution.  To  be  ''taken  on  execution"  involves  the  right  to  have  it  levied 
upon>  appraised,  and  sold.  The  appraisement,  and  consequmitly  the  sale, 
must  be  with  reference  to  the  actual  value  of  the  property,  regardless  of  the 
condition  of  the  title.  The  court  has  control  of  the  proceedings  in  making 
the  sale,  and  of  the  application  of  the  proceeds.  This  power  is  inheront  in 
the  court.  Now,  if  «renkins  had  no  title  or  interest  in  the  property,  what 
claim  coUld  he  have  to  any  of  the  proceeds?  If  he  had  an  interest  which 
could  be  ascertained,  what  claim  could  he  have  on  the  proceeds,  except 
in  proportion  to  the  value  of  the  interest,  less  the  amount  of  the  execution? 
If  the  court,  upon  investigation,  on  the  return  of  the  execution,  and  to 
which  investigation  he  was  a  party,  should  find  that  he  had  no  interest, 
and  thereupon  should  order  that  no  part  of  the  proceeds  be  paid  to  him,  could 
he  complain?  Ko  man  has  a  legal  right  to  anything  not  his  own.  So,  if  the 
court  should  find  he  had  an  interestrand  ascertain  his  interest,  and  order  him 
to  be  paid  out  of  the  proceeds  in  proportion  to  his  interest,  less  the  amount  of 
the  execution,  could  he  complain?  He  gets  all  that  is  his  own.  In  this  case, 
all  the  interest  plaintiff  in  error  had  in  the  proceeds  of  the  sale  was  what  was 
left  after  satisfying  the  Kose  and  Steadman  mortgage.    If  these  proceeds  are 

applied  to  the  payment  of  the  mortgage,  it  thereby  pays  Jenkins'  debt, 
*566      pro  tanto  at  least,  and  he  cannot  be  com^pelled  to  pay  it  again, 

Jenkins  cannot  complain  that  Rose  and  Steadman  are  not  parties  to 
this  case  or  motion.  He  could  have  set  up  any  defense  he  had  to  this  claim, 
just  as  if  they  were  parties.  None  of  the  facts  set  forth  in  our  motion  were 
denied;  they  were  all  admitted;  but  it  was  and  is  contended  that,  notwith- 
standing these  facts,  plaintiff  in  error  has  the  right  to  $1,200,  which  in  Justice 
does  not  belong  to  him.  There  being  no  statute  pn^ibiting  it,  "equity  and 
good  conscience"  constrained  the  court  below  to  make  the  order  which  it  did, 
in  view  of  all  the  facts  and  circumstances  before  it.  We  insist  ^t,  by  the 
order  complained  of,  no  substantial  right  of  Jenkins  Is  shown  to  be  invaded, 
and  no  good  reason  is  shown  why  that  order  should  be  set  aside.  If,  as  seems 
to  be  feared  by  plaintiff  in  error,,  Rose  and  Steadman  may  never  call  for  the 
money,  but  proceed  against  him  for  it,  the  court  below,  on  a  proper  showing, 
could,  and  doubtless  would,  make  such  further  order  in  the  p^mises  as  would 
be  just  to  all  parties. 
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Bbewbr^  J.  Defendants  in  error  obtained  judgment  against  the 
plaintiff  in  error  in  two  saits  before  a  justice. of  the  peice*  filed  tran- 
soripts  thereof  in  the  district  oonrt,  caused  executions  to  be  issued 
thereon,  and  levied  upon  certain  real  estate.  The  return  of  the 
sheriff  shows  that  he  made  the  levy  on  said  real  estate,  subject  to  a 
certain  mortgage  of  prior  date;  the  advertisement  specifies  that  the 
property  is  to  be  sold  subject  to  said  mortgage;  while,  on  the  other 
hand,  the  appraisement  is  silent  as  to  any  mortgage,  and  simply 
names  the  property,  and  the  sheriff's  return,  after  stating  the  adver- 
tisement of  sale,  reports  that  he  sold  "said  property."  Both  plain- 
tiffs and  defendant  made  motions  to  confirm  the  sale,  and  the  sale 
was  confirmed.  And  the  question  now  before  us  is  as  to  the  disposi- 
tion of  the  proceeds.  The  court  ordered  them  applied  in  satisfaction 
— First,  of  the  costs;  second,  of  the  judgment;  third,  of  the 
*567  ^mortgage;  and  the  surplus,  if  any,  to  be  paid  to  the  defend- 
ant. To  this  defendant  objected,  and  moved  the  court  to  have 
the  surplus,  after  payment  of  the  judgment,  returned  to  him. 

Whatever  may  be  the  hardship  in  this  particular  case,  there  was 
manifest  error  in  the  roling  of  the  eourt.  This  was  a  simple  execu- 
tion to  enforce  a  money  judgment,  and  the  officer,  after  paying  the 
judgment,  was  bound  to  return  the  balance  to  the  defendant  in  the 
execution.  The  statute  in  plainest  language  commands  this.  Gen. 
St.  p.  719,  §  466.  A  failure  to  do  this  is  ground  of  amercement. 
Gen.  Bt.  p.  722,  §  472.  The  mortgagees  were  not  parties  to  the  ac; 
tions,  nor  named  in  the  execution.  No  order  of  the  court  could  bind 
them,  or  affect  their  rights.  The  inconsistency  of  the  court's  ruling 
is  plain;  for,  according  to  the  return,  the  mortgage  was  prior  to  the 
judgment,  yet  the  court  orders  the  judgment  first  paid.  If  it  could, 
without  the  presence  of  the  mortgagees,  bind  them  by  an  adjudication 
of  the  amount  due  on  the  mortgage,  it  might  find  nothing  due,  and 
they  would  be  cut  off  from  all  lien  on  the  premises  without  a  day  in 
court.  But  where  the  property  is  levied  on  and  sold  subject  to  a 
mortgage,  the  purchaser  takes  it  subject  to  the  mortgage.  The  levy 
determines  the  sale,  and  nothing  passes  by  the  sale  which  is  not  taken 
under  the  levy.     See  authorities  cited  by  plaintiff  in  error. 

Provision  is  made  for  the  sale  of  the  mortgagor's  interest,  where 
only  that  interest  is  sought  to  be  appraised  and  sold.     Gen.  St.  p. 
726,  §§  491  and  492.     No  such  proceeding  was  had.     The  real  es- 
tate was  seized  and  sold.    It  was  seized  and  sold  subject  to  the  mort- 
gage, and  the  purchaser  took  it  subject  to  the  mortgage.     The  mort- 
gagees were  not  in  court, — were  asking  nothing.     Doubtless,  if  they 
had  come  into  court,  and  prayed  for  the  surplus  proceeds,  it  would 
have  availed  nothing,  for  the  sale  was  made  subject  to  their  mort- 
gage. 
"^568     The  order  of  the  district  court  will  be  reversed,  and  the  *case 
remanded,  with  instructions  to  proceed  in  accordance  with 
the  views  herein  expressed. 
(All  the  justices  coneurriog.) 
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SOHOOL'DlSTBIOT   No.  15   V.  GOMMIBBIONBBS  OF   AUJBH   Co, 

July  Term,  1879. 

1.  Taxation :  BeAmding  Money :  Bailroads.    The  mere  fact  that  a  nil- 

road  corporation  is  a  purchaser  of  certain  tracts  of  land  at  a  tax  sale, 
does  not  prove  that  such  purchase  is  lUtra  vires,  and  the  tax-sale  certifi- 
cate in  the  hands  of  the  corporation  null  and  void,  so  as  to  release  the 
county  from  the  obligation  to  refund  the  money  in  case  the  sale  proves  to 
be  invalid.^ 

2.  :  IrregularitieB  Defined.    The  words,**  any  en-or  or  irregularity," 

in  section  145  of  chapter  84  of  the  Laws  of  1876,  inolude  not  merely  irreg- 

'    ularities  in  the  tax  proceedings,  but  also  Jurisdictional  defects,  such  as 
that  the  lands  are  not  subject  to  taxation. 

3. :  Statute  Construed.    Section  147  of  said  chapter  34  applies  when 

the  sale  was  set  aside,  and  the  moneys  refunded  by  the  county  subsequent 
to  the  taking  effect  of  the  section,  although  the  tax  sale  was  originally 
made  prior  thereto. 

Error  from  Alien  district  court. 

Action  brought  by  the  board  of  commissioners  of  Allen  county 
against  School-district  No.  15,  in  said  county,  to  recoTer  from  said 
district  the  proportion  of  certain  taxes  which  it  had  received  out  of 
tbe  county  treasury  on  certain  government  lands  not  taxable,  which 
taxes  had  been  refunded  by  the  county.  The  opinion  statea  all  nec- 
essary facts.  '  Trial  at  tbe  June  term,  1878,  of  the  district  conrt,  and 
judgment  for  the  plaintiff.  The  defendant  distriot  brings  the  case 
here. 
•    CateB  d  Keplinger,  for  plaintiff  in  error. 

W.  H.  Slavens,  Go.  Atty.,  and  Peter  Beli,  for  d^endant  in  error. 

*569  *Bnii:wER,  J.  Prior  to  1875,  certain  tracts  of  land  in  Allen 
county,  and  within  the  limits  of  the  school-distriet,  plaintiff 
in  error,  were  sold  for  non«payment  of  taxes.  A  railroad  corporation 
was  the  immediate  purchaser  at  such  sales  of  some  of  the  tracts,  and 
the  assignee  of  the  purchaser  of  the  others.  The  subsequent  taxes 
up  to  1876  were  paid,  and  indorsed  on  tbe  sale  certificates.  Oat  of 
the  taxes  thus  received  into  the  county  treasury,  the  amount  called 
for  by  tbe  school-district  levy  was  duly  paid  over  to  the  district.  In 
1876  and  1877,  the  certificates  were  presented  to  the  county  clerk, 
who  refused  to  make  deeds  thereon,  because,  as  it  is  now  conceded 
was  the  fact,  the  lands  were  government  lands,  and  not  taxable,  and 
indorsed  such  refusal  on  tbe  certificates.  Thereupon  the  treasurer 
refunded  the  money  paid  to  the  holder  of  the  certificates,  and  the 
county  commissioners  brought  this  action  to  recover  from  the  school- 
district  the  proportion  it  had  received.  Section  147  of  chapter  34  of 
the  Laws  of  1876  in  terms  authorizes  such  recovery;  but  three  prin- 

^See  Saline  Co.  v.  Geis,  ante,  *d81;  Lyon  Co.  v.  Goddard,  ante,  *889. 
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oipal  obj^ctionB  are  made  thereto  by  the  Bebool-diBtrict.  It  is  ia-^ 
sisted,  in  the  first  place,  that  the  purchase  of  hinds  at  tax  sales  by  a 
railway  corporation  is  ultra  vire9;  that,  therefore,  the  sale  certifi- 
cates were  void,  and  the  connty  under  no  legal  obligati<m  to  refund. 
None  of  the  circumstances  under  which  these  tax  purchases  were 
made  are  shown.  The  single  fact  appears  that  the  purchaser  was  a 
railway  corporation.  There  might  be  an  inference,  though  there  is 
no  direct  concession,  that  these  lands  were  within  a  supposed  grant 
from  the  government  to  the  railroad.  Under  those  circumstances, 
we  do  not  think  the  objection  well  taken ;  for,  while  dealing  in  tax 
titles  is  outside  of  the  powers  of  a  railroad  corporation,  the  purchase  of 
one  or  more  tax  certificates  is  not  necessarily  ultra  vires.  Such  a 
corporation  may  purchase  and  convey  real  estate  for  the  purpose  of 

aiding  in  the  construction  of  its  railway.  It  may  receive  vol- 
♦670    *untary  grants  of  land  for  the  same  purpose.     McClure  v. 

Gulf  R.  Co.,  9  Kan.  *878.  It  may  within  the  same  powers 
perfect  an  imperfect  title,  or  enlarge  a  limited  interest  in  real  estate 
by  a  purchase  of  a  tax-sale  certificate  thereon,  or  it  may  receive  a 
donation  of  tax  titles ;  so  that  the  mere  fact  that  a  railway  corpora- 
tion is  the  purchaser  and  holder  of  a  tax-sale  certificate,  does  not  nec- 
essarily show  that  it  is  void.  But  even  if  the  purchase  were  in  this 
ease  an  act  ultra  vires,  could  the  county  retain  the  money  while  the 
corporation  took  nothing  by  the  purchase  ?  Would  the  transactioti 
stand  as  to  the  grantor,  and  fall  as  to  the  grantee  ?  Could  the  for- 
mer, conveying  nothing,  retain  the  price,  while  the  latter,  receiving 
nothing,  forfeits  what  it  has  paid?  It  is,  however,  scarcely  neces- 
sary to  pursue  this  inquiry  further,  though  see  Citizens'  St.  B.  Co.  v. 
State  Board,  47  Ind.  407;  Northwestern  U.  P.  Co.  v.  Shaw,  37  Wis. 
666;  Whitney  A.  Co.  v.  Barlow,  63  N.  Y.  62. 

A  second  objection  is  that  the  county  was  under  no  legal  obligation 
to  refund,  because  the  defect  which  vitiated  the  sale  was  not  an 
*' error  or  irregularity,"  within  the  meaning  of  those  words  as  used  in 
the  statute  concerning  refunding.  The  lands,  say  coansel,  were  not 
taxable.  This  was  a  case  of  lack  of  jurisdiction,  and  not  an  error 
or  irregularity  in  the  tax  proceedings.  We  do  not  think  the  words 
are  here  used  in  any  such  limited  sense.  Outside  the  fact  that  the 
general  scope  of  the  section  (section  145,  c.  34,  Laws  1876)  seems  to 
indicate  that  the  words  are  used  in  the  broadest  sense,  and  to  cover 
any  defect,  jurisdictional  or  otherwise,  we  find  that  in  the  succeeding 
section  (which  provides  for  a  return  of  the  money  after  a  conveyance 
has  been  made)  the  language  is  open  to  no  doubt,  and  includes  all 
cases  in  which  the  sale  is  found  to  be  invalid.  The  legislature  can 
hardly  have  intended  that  after  a  conveyance  the  money  should  be 
refunded  in  all  cases  of  invalid  sales,  while  before  conveyance  it  should 

be  refunded  only  in  case  the  defect  rendering  the  sale  invalid 
*671     was  not  a  jurisdictional  defect.    The  idea  obtaining  in  the  *two 

sections  is  that,  whenever  the  county  has  sold  when  it  ought 
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not  to  have  sold,  the  purchase  money  shall  be  refunded,  and  the 
sale  set  aside.     Lyon  Co.  v.  Gkiddard,  anU,  *889- 

A  final  objection,  npon  which  great  stress  is  laid  by  counsel,  is  that, 
to  sustain  the  judgment  in  this  case,  retrospective  force  must  be  given 
to  said  section  147,  and  that  there  is  nothing  to  indicate  that  the  leg- 
islature intended  the  section  to  have  such  operation.  At  the  time  of 
these  sales,  the  receipt  of  the  money  into  the  county  treasury,  and 
the  payment  to  the  school-district,  as  counsel  say,  there  was  no  stat- 
ute authorizing  any  recovery  from  the  district.  Was  it  the  intent  of 
the  legislature  that  the  district  should  return  moneys  which  years  be- 
fore it  had  received  and  expended  ?  Ordinarily,  statutes  are  prospect- 
ive only  in  their  operation,  and,  before  any  retrospective  force  is 
given  to  them,  the  legislative  intent  therefor  should  be  clear.  We 
do  not  think  the  objection  well  taken*  Sections  145  and  146,  which 
provide  for  the  return  of  money  from  the  county  to  the  tax  purchaser, 
are  substantial  re-enactments  of  prior  sections  which  had  been  in 
force  since  1868.  So  that,  at  the  time  of  all  these  proceedings,  tbe 
county  was  under  the  same  obligation  to  return  the  moneys  received. 
No  new  liability  was  created  as  against  the  county  by  the  act  of  1876. 
But  the  county,  in  collecting  and  paying  over  schpol-district  taxes, 
acts  simply  as  an  agent  without  compensation.  It  is  merely  the 
channel  through  which  the  taxes  pass  from  the  tax-payer  to  the  dis- 
trict. And  compelling  it  to  make  good  to  the  tax-payer  all  moneys 
by  him  paid,  was  oompelling  it  to  pay  out  of  the  general  fund  moneys 
which  in  equity  should  be  paid  over  by  the  district  which  had  received 
and  appropriated  them.  It  was  district,  money  which  the  county  was 
returning,  and  it  would  be  gross  injustice  to  compel  the  tax-payers 
of  the  county,  living  outside  of  the  district,  thus  indirectly  to  aid  in 
building  its  school-house  and  supporting  its  schools.  There  was  cer- 
tainly a  moral  duty  on  the  part  of  the  district  to  retnm  to  the 
*572  county  the  money  which  it  had  been  compelled  io  pay  *for  it, 
and  it  may  well  be  doubted  whether  there  was  not  also  a  legal 
obligation  which  could  be  enforced. 

Again,  the  tax  sale  was  nqtset  aside,  nor  the  moneys  refunded  by 
the  county,  until  after  said  section  147  was  in  force.  Dntil  tbe 
county  had  been  called  upon  to  refund,  it  could  have  no  cause  of  action 
against  the  district.  The  gist  of  tbe  cause  of  action  is  the  payment 
by  the  county  of  money  which  in  equity  and  good  conscience  the  dis- 
trict ought  to  pay.  And  this  payment  was  not  made  until  long  after 
the  section  was  in  force.  Until  such  payment,  there  was  neither 
moral  duty  nor  legal  obligation  upon  the  district.  So  far  as  this  sec- 
tion is  concerned,  only  prospective  operation  is  given  to  it.  Nothing 
that  it  provides  for  was  done  before  it  took  effect.  "When  a  tax  sale 
shall  be  set  aside  as  invalid,  and  moneys .  and  interest  have  been  re- 
funded thereon,"  is  its  language.  All  this  post-dated  the-  statute. 
How,  then,  can  it  be  said  that  retrospective  force  is  aonght  to  be 
given  to  the  section  ? 


/• 
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We  tbink  tbe  rnlihf;;  of  the  district  court  was  correct,  and  the  ]udg« 
ment  mast  be  affirmed. 

(All  the  justices  coBourring.) 


John  D.  Enox  t;.  George  Merbilu 

July  Term,  1879. 

Amercement:  Judgment:  Lien.  An  order  of  amercement,  even  where 
the  delinquent  is  an  officer  of  the  county  in  which  the  process  issued,  has 
the  force  and  effect  of  a  judgment,  and  as  such  is  a  hen  upon  the  i^eal 
estate  of  such  officer  within  the  county  from  at  least  the  day  upon  which 
it  is  entered* 

Error  from  Shawnee  district  court. 

Action  brought  by  Enox  against  S.  P.  Wade,  upfon  two  certain 
promissory  notes  made  by  defendant  to  plaintiff,  amounting  to  $1,590^ 
with  interest  at  the  rate  of  twelve  per  cent,  per  annum  from 
*573  May  3,  1878,  and  to  foreclose  a  mortgage  executed  *by  Wade 
to  Knox  upon  the  west  half  of  section  36,  township  11,  range 
13»  in  Shawnee  county,  to  secure  the  payment  of  the  notes  aforesaid. 
Merrill,  who  claimed  a  certain  lien  upon  the  said  real  estate,  was 
made  a  party  defendant  in  the  action.  Other  facts  are  stated  in  the 
brief  of  counsel  for  plaintiff  in  error.  Trial  at  the  January  term, 
1879,  of  the  district  court,  and  judgment  for  Merrill  and  against 
Ejqox,  who  brings  the  case  here  for  review. 

e7.  O.  Slonecker,  for  plaintiff  in  error. 

When  the  sheriff  of  a  county,  out  of  whose  court  an  execution  has  been  is^ 
sued  to  him,  is  amerced  for  neglect  of  duty,  when  does  the  amercement  be« 
come  a  lien  upon  his  real  estate?  In  this  case  an  execution  was  issued  out 
of  the  district  court  of  Sliawnee  county,  directed  to  S.  P.  Wade,  sheriff  of  said 
county,  in  an  action  in  which  George  Merrill,  defendant  herein,  was  plaintiffr 
and  Wade,  failing  to  return  the  execution  within  the  time  required  by  lawr 
was  amerced  at  the  instance  and  upou  the  motion  of  Merrill,  October  20, 1877^ 
October  31,  1877,  Wade  executed  to  plaintiff,  Knox,  a  mortgage  on  certain  real 
estate  in  Shawnee  county.  July  81,  1878,  execution  was  issued  on  account 
of  said  amercement,  and  levied  on  the  same  real  estate.  If  the  amercement 
became  a  lien  upon  the  real  estate  when  the  order  was  made,  (October  20, 
1877,)  then  the  judgment  of  the  district  court  should  be  affirmed.  If,  how- 
ever, the  amercement  did  not  become  a  lien  until  execution  was  issued  and 
levied,  then  the  judgment  of  the  district  court  should  be  reversed.  The  plain- 
tiff in  error  claims  that  the  amercement  did  not  become  a  lien  upon  the  real 
estate  of  Wade  until  the  levy  was  made,  July  81, 1878.  An  amercement  is  a 
summary  proceeding,  which  is  granted  on  motion,  with  two  days*  notice.- 
There  are  no  pleadings;  there  is  no  jury;  there  is  no  trial.  If  it  appears  to  the 
court  that  the  officer  is  guilty  of  the  negligence,  and  the  proceedings  are  regular, 

the  order  of  the  court  is  that  he  be  amerced.    It  is  a  fine  or  penalty. 
*574      It  is  *an  order  of  the  oourt,  and  not  a  Judgment.  Armstrong  v.  Grant, 

7  Kan.  *296. 
An  amercement  is  defined  by  Bouvier  to  be,  ''a  pecuniary  penalty  imposed 
upon  a  person."    It  is  in  the  nature  of  a  fine  for  contempt,  except  that  it  is 
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for  the  ufle  of.  the  parly  complalniDg.  It  is  penal  in  its  nature,  and  cannot 
be  a  judgment  or  a  lien  upon  real  estate.  Being  for  the  use  of  the  comptain- 
ing  party,  however,  he  probably  has  a  right  to  the  process  of  the  court;  but 
he  must  pursue  his  remedy  by  issuing  his  execution  and  making  a  levy.  He 
can  get  nothing  by  implication.  He  has  no  judgment,  and  can  only  get  a  lieu 
upon  real  estate  by  making  a  levy,  unless  the  statute  provides  otherwise.  The 
'Statute  itself  shows  that  an  amercement  is  not  a  lien.  Section  472,  c.  80,  Gen. 
St.  1868,  provides  for  the  amercement  of  a  sheriff  of  the  county  out  of  which 
the  execution  issu^.  The  conclusion  of  that  section  is  that  such  sheriff  ''be 
amerced  in  the  amount  of  said  debt,  damages,  and  costs,  with  ten  per  cent 
thereon,  to  and  for  the  use  of  said  plaintiff  or  defendant,  as  the  case  may  ba" 
Section  478  provides  for  the  amercement  of  clerks,  and  section  474  for  the  pen- 
alty in  certain  cases  of  amercement  Section  476  says  nothing  about  amerce- 
ment, but  defines  the  duties  of  various  officers  when  execution  is  issued  to  the 
sheriff  of  another  county;  and  section  476  profVides  for  the  manner  of  return 
of  such  execution.  Then  comes  section  477,  whioh  provides  for  another  class 
of  cases, — the  amercement  of  officers  of  a  county  other  than  that  out  of  which 
execution  issued.  It  requires  at  least  fifteen  days'  notice,  and  closes  with 
this  sentence:  '^^Jl  amercements  so  procured  shaU  be  entered  on  the  reooid 
of  the  court,  and  shall  have  the  same  force  and  effect  aa  a  judgmoit.''  This 
clause  evidently  settles  the  question  that  an  ametroement  does  not  have  the 
force  or  effect  of  a  judgment,  unless  so  provided  by  statute.  Section  472, 
which  provides  for  the  amercement  of  sheriffs  of  the  county  out  of  whicli  tlie 

execution  issues,  says  nothing  about  its  having  the  force  and  effect  of 
*575      a  judgment.    ^Section  477  contains  the  whole  law  regulating  the 

amercement  of  officers  of  any  county  other  than  that  out  of  which 
execution  issues,  and  concludes  with  that  provision.  It  is  a  section  complete 
in  itself;  and  if  the  whole  section  were  left  out,  the  law  in  regard  to  amercing 
officers  of  the  county  out  of  which  execution  issues  would  still  be  complete. 
It  is  a  limiting  clause,  and  must  be  confined  to  the  class  of  cases  enumerated 
in  that  section.  ''A  limiting  clause  is  generally  to  be  restrained  to  the  last 
preceding  antecedent. "  Cusliing  v.  Worrick,  9  Gray,  382.  If  that  clause  had 
been  in  a  section  by  itself,  or  incorporated  m  a  section  with  other  gener<U 
provisions  in  regard  to  the  subject,  then  it  could  be  construed  to  refer  to  the 
whole  subject  of  amercement,  and  to  all  classes  of  cases;  but  there  being  two 
classes  of  cases  enumerated,  and  the  proceedings  in  regard  thereto  described 
in  separate  sections,  and  this  clause  being  incorporate  in  but  one  of  these 
sections,  with  the  statement  that  all  amercements  so  procured  shall  have  the 
same  force  and  effect  as  a  judgment,  it  can  only  be  applied  to  the  class  of  cases 
therein  described,  viz.,  officers  of  any  county  other  than  that  out  of  which 
execution  issued,  with  fifteen  days'  notice.  There  is  also  a  reason  for  the  ad* 
dition  of  that  clause  to  section  477,  and  its  omission  from  section  472.  Where 
the  officer  of  a  county,  out  of  which  the  execution  is  issued,  is  amerced,  the 
complaining  party  is  there  to  watch  his  interests,  and  can  see  that  execution 
is  issued  at  once,  and  levied  on  the  real  estate  of  the  delinquent;  but,  if  the 
officer  of  another  county  is  amerced,  it  is  doubtful  whether  the  complaining 
pai-ty  could  have  an  execution  issued  to  that  county t  without  this  or  a  simi- 
lar enabling  clause;  and  even  if  he  could,  his  distance  from  the  county  where 
the  officer  lived  and  held  property  woifld  place  him  at  a  disadvantage,  unless 
the  amercement  did  take  the  form  and  have  the  effect  of  a  Judgment. 

George  MerriU,  defendant  in  error,  for  himself. 

The  question  for  settlement  is  fairly  stated  in  the  brief  of  plaintiff 
*576      in  error.    For  the  purposes  of  this  question,  the  *faot8  as  to  dates, 

and  in  other  particulars,  are  accurately  and  perhaps  sufficiently  stated 
in  the  brief  of  plaintiff  in  error.  But  the  defendant  in  error  claims  for  the 
order  of  amercement  the  force  and  effect  of  a  judgment,  from  the  ficat  day  of 
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tli^  terra  at  which  the  order  waa  made,  vi;^.,  from  Atigust  27, 1877.  Though 
this  claim  is,  perhaps,  only  material  as  a  full  statement  on  behalf  of  defend- 
ant in  error,  since,  if  the  lien  of  the  order  of  amercement  be  limited  to  its 
date,  when  it  was  entered  upon  the  record,  it  would  still  be  prior  to  the  mort- 
gage of  plaintiff  in  error,  and  the  Judgment  of  the  district  court  should  be  af- 
firmed. The  entire  argument  of  the  plaintiff  in  error  seems  to  be  an  admis- 
sion that,  if  this  case  were  one  coming  within  the  provisions  of  section  477, 
c.  80,  Gen.  St.  1868,  ther^  would  remain  no  question;  and  that  the  amerce- 
ment would,  bj  provision  of  statute,  be  at  once  clothed  with  the  force  and 
effecjb  of  a  judgment;  and  this,  notwithstandinir  his  theorizing  as  to  the  sum- 
mary and  peiaSi  character  of  the  proceeding.  The  claim  of  defendant  in  error 
is  based  upon  section  477,  c.  80,  Gen*  8t.  1868:  "All  amercements  so  pro- 
cured shall  be  entered  on  the  record  of  the  court,  and  shall  have  the  same 
force  and  effect  as  a  judgment. "  While  this  provision  is  found  in  section  477, 
and  is  perhaps  grammatically  disconnected  from  section  472,  it  is  plainly  in- 
tended to  apply  to  all  cases  where  the  result  of  the  proceeding  is  an  order  of 
amercement.  The  proceedings  in  amercement  are  provided  for  in  a  connected 
and  Ic^cal  series,  beginning  with  section  472  and  ending  with  section  479. 
The  provisions  of  section  472  are  general,  covering  the  case  of  the  sheriff  or 
other  officer  of  any  county,  as  well  of  the  county  out  of  whose  court  the  exe- 
cution issued,  as  of  a  county  other  than  that  out  of  whose  court  the  execution 
issued.  Under  that  section,  the  offense  of  the  sheriff  may  be  the  neglect  to 
retam  any  writ  of  execution  to  the  proper  court,  and  the  proper  court  may 
be  that  of  the  county  wiiere  the  sherijf  belongs,  or  it  may  be  that  of  another 
county.  The  provisions  of  section  472  are  at  the  bottom  of  every  proceed- 
ing in  amercement;  and  section  477  does  not  contemplate  a  class 
"^577  *of  cases  in  amercement  not  provided  for  in  sections  472,  as  is  sup- 
posed by  plaintiff  in  error,  but  only  provides  that,  in  cases  under  sec- 
tion 477,  where  the  officer  is  of  a  county  other  than  that  from  whose  court  the 
execution  issues,  notice  shall  be  given  such  officer,  as  required  by  section  472, 
for  fifteen  days  before  such  motion  in  amercement  is  made,  instead  of  two 
days.  In  this  case  the  offense  was  that  of  the  sheriff  *s  neglect  to  return  an 
execution  issued  to  him  out  of  the  court  of  his  own  county.  The  proceedings 
were  had  upon  two  days'  notice,  and  are  in  all  respects  unquestioned  by  the 
plaintiff  in  error,  and  were  regular.  A  slight  examination  of  the  provisions 
of  sections  478  and  479  will  satisfy  one  of  the  fal&ity  of  the  construction  con- 
tended for  by  plaintiff  in  error.  If  such  construction  be  correct,  the  order  of 
amercement  resulting  from  proceedings  on  two  days'  notice  never  acquires 
the  same  force  and  effect  as  a  judgment,  and  to  which  the  sureties  of  the 
officer  in  question  could  be  made  parties.  Is  there  any  conceivable  reason 
for  this  distinction  in  the  force  of  an  order  of  amercement  in  the  several 
cases?  If  such  construction  be  correct,  the  result  of  proceedings  in  amerce- 
ment on  two  days'  notice  never  acquires  the  same  force  and  effect  as  a  judg- 
ment, notwithstanding  that,  by  the  provisions  of  section  479,  the  officer  may 
be  entitled  to  execution  under  the  original  judgment  for  his  own  use,  while 
the  party  procuring  the  order  of  amercement  \b  left  to  the  less  security  of  his 
order. 

Bbbwbb,  J.  The  single  question  is  as  to  when  an  order  of  amerce* 
ment  becomes  a  lien  on  the  real  estate  of  the  officer  amerced,  situate 
vvitfain  the  ooiinty, — whether  at  the  date  of  the  order,  or  at  the  time 
of  the  levy  of  an  execution  issued  thereon.  The  district  court  held 
that  it  became  a  lien  from  the  day  of  its  date,  and  we  think  this  rul- 
ing was  correct.  In  section  477,  Gen.  St.  p.  723,  it  is  provided  that 
^all  amercements  so  procured  shall  be  entered  on  the  record  of  the 
v.  22k— 26 
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eontt,  and  shall  have  the  same  force  and  effect  as  a  judgmeni" 
Bat  the  contention  of  counsel  is  that  this  appHes  only  to 
*578  ameree^ments  of  officers  of  a  coanty  other  than  that  from 
which  the  execution  issued.  There  is  plausibility  and  ingenu- 
ity m  the  argument  made  in  support  of  this  contention,  but  still  we 
tbink  it  not  convincing.  It  is  based  upon  the  arrangement  of  the 
sections  of  the  statute  concerning  amercements.  Section  472  pro- 
vides for  the  amercement  of  a  sheriff  or  other  officer  who  refuses  or 
neglects  certain  duties,  and  that  the  amercement  shall  be  on  motion 
in  court,  and  two  days'  notice  in  writing.  This  section  is  general, 
and,  if  there  were  no  other,  would  apply  to  all  officers,  whether  of 
the  county  in  which  the  execution  issued,  or  of  any  other  county.  It 
says  nothing  about  the  force  and  effect  of  the  order,  or  the  means  of 
enforcing  it.  Section  473  provides  for  the  amercement  of  clerks. 
Section  474  limits  the  amount  of  the  amercement.  Section  475  pro- 
vides that,  where  execution  is  issued  to  the  sheriff  of  another  coanty, 
he  shall  have  it  entered  upon  the  execution  docket  of  his  coanty. 
Section  476  authorizes  a  return  of  such  execution  by  mail.  Section 
477  forbids  sending  money  collected  on  such  execution  by  mail,  un- 
less specially  instructed;  and  then  follow  these  words: 

"In  all  cases  of  a  motion  to  amerce  a  sheriff^  or  other  officer,  of  any  county 
other  than  that  from  which  the  execution  issued,  notice  in  writing  shall  be 
given  to  such  officer,  as  hereinbefore  required,  by  leaving  it  with  him,  or  in 
his  office,  at  least  fifteen  days  before  the  day  on  which  such  motion  shall  be 
made." 

The  section  then  closes  with  the  words  heretofore  cited  as  to  the 
force  and  effect  of  all  amercements  so  procured.  Upon  this  counsel 
says  that,  as  certain  amercements  are  named  in  the  forepart  of  the 
section,  the  words  "all  amercements  so  procured,"  in  the  latter  part,  re- 
fer only  to  such  amercements;  that  a  limiting  clause  usually  refers 
to  its  next  preceding  antecedent,  and  especially  when  there  is  no 
other  antecedent  clause  in  the  same  section  to  which  it  can  refer. 
Still,  as  above  stated,  we  cannot  assent  to  this  view.  Section  477 
does  not  contain  full  provisions  for  any  class  of  amercement.  It  is 
itself  based  upon  section  472,  and  simply  extends  the  time  of  notice 
required  in  certain  cases.  Such  construction  would  make 
*579  amercements,  where  the  de*linquent  is  an  officer  of  another 
county,  operative  as  judgments,  while  those  against  a  delin* 
quent  officer  of  the  same  county,  would  not  only  be  without  the  force 
of  judgments,  but  would  not  be  enforceable  in  any  way  save  by  ac- 
tion ;  for  there  is  no  other  provision  in  the  statute  authorising  an 
execution  upon  any  order  of  amercement.  No  reason  appears  for  so 
broad  a  distinction,  and  it  is  not  reasonable  to  suppose  the  legisla- 
ture intended  it. 

Again,  section  478  provides  that  each  surety  may  be  made  a  party 
to  ihejttdgment  rendered  as  aforesaid  against  the  sheriff  by  action.  U 
such  judgment  of  amercement  can  be  only  against  an  officer  of  an- 
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other  ooonty,  as  an  action  can  only  be  oommenoed  in  the  coanty  where 
the  defendant,  or  boom  one  of  them«  resides  or  may  be  summoned, 
how  often  could  the  surety  be  reached  and  made  a  party  to  the  judg* 
ment  ?  Again,  the  same  section  provides  that  "nothing  herein  con- 
tained shall  prevent  either  party  from  proceeding  against  such  sher- 
iff, or  other  officer,  by  attachment,  at  his  election.  **  ^Are  we  to  infer 
from  this  that  amercement  takes  away  the  remedy  by  attachment  as 
to  local  delinquents  ? 

Again,  section  479,  which  gives  the  sheriff  who  pays  on  an  amerce- 
ment order  the  right  to  enforce  the  original  judgment,  evidently  im- 
plies by  the  use  of  the  phrase  "original  judgment''  the  rendering  of 
a  second  or  subsequent  judgment;  and  is  such  right  not  given  to  the 
local  as  well  as  the  outside  sheriff  ? 

Indeed,  taking  the  several  sections  of  the  statute  together,  it  seems 
clear  that  the  legislature  intended  the  provision  first  cited  to  apply  to 
all  amercements.  Such  was  the  practice  and  understanding  in  Ohio, 
from  which  these  sections  were  taken,  and  our  legislature,  in  adopt- 
ing them,  adopted  them  with  the  settled  construction  there.  Wads- 
worth  V.  Parsons,  6  Ohio,  449 ;  Graham  v.  Newton,  12  OhiOi  210« 

The  judgment  will  be  affirmed, 

(All  the  justices  concurring.) 


*680  *Statb  ov  Kansas  v.  Jobbph  Hollor. 

July  Term,  1879. 

Bsoape :  Information ;  Insuffloient.  An  information  gave  a  copy  of  an 
order  and  judgment  sentencing  the  defendant,  J.  H.,  to  be  imprisoned  in 
the  penitentiary,  and  then  stated  that  while  the  defendant  was  "in  the 
lawful  custody  of  the  sheriff,"  "under  and  by  virtue  of  the  order  and 
judgment  aforesaid,  a$  entered  of  record^**  "and  while  going  to  the  place 
of  confinement  aforesaid,  to-wit,  to  the  penitentiary  of  the  state  of  Kan- 
sas," "under  and  by  virtue  of  said  order  and  Judgment  aforesaid,  the 
said  Joseph  Hollon  did,  at  Marion  Centre, "  "then  and  there  feloniously 
break  such  custody  of  the  sheriff,"  "and  did  then  and  there  escape  there- 
from;" but  said  information  did  not  state  or  show  that  the  sheriff  had, 
at  the  time  of  said  alleged  escape,  or  at  any  other  time,  a  certified  copy  of 
the  said  sentence,  as  is  required  under  section  256  of  the  Criminal  Code, 
(Gen.  St.  861,)  or  that  he  had  any  other  paper  under  which  or  by  which 
to  hold  the  said  defendant  in  custody.  The  court  below  quashed  said 
information.  HeLd^  that  said  information  was  defective*  and  rightfully 
quashed.^ 

Appeal  from  Lyon  district  court. 

^  As  to  escape,  generally,  see  Crane  v.  Stone,  15  Kan.  *04,  and  nota 
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Criminal  prosecution  for  an  escape.  On  the  nineteenth  day  of  Oc- 
tober, 1878,  there  was  filed  in  the  district  court  of  Marion  county  an 
amended  information^  in  words  and  figures  as  follows : 

"[Court  and  title.]  In  the  name  and  by  the  authority  of  the  state  of  Kan- 
sas, I,  C.  Beed,  county  attorney  in  and  for  the  county  of  Marion,  in  said  state 
of  Kansas,  duly  Elected  and  qualified  as  such  according  to  law,  now  here  in 
open  court  information  give  that  one  Joseph  Hollon,  late  of  Centre  township, 
in  the  county  of  Marion,  in  the  state  of  Kansas  aforesaid,  was,  on  or  about 
the  twenty-fifth  day  of  September,  A.  D.  1874,  in  the  district  court  of  Ma- 
rion county,  in  said  state,  upon  information  duly  filed  as  in  such  cases  made 
and  provided  by  law,  convicted  of  the  crime  of  perjury,  and  duly  sentenced 
therefor  to  the  penitentiary  of  the  state  of  Kansas  for  the  period  of  three 
years,  at  hard  labor,  from  the  nineteenth  day  of  September.  A.  D.  1874;  that 
thereafter,  to- wit,  at  the  September  term,  1874,  of  said  court,  by  order  of  tlie 
court  the  following  judgment  and  order  were  made  and  entered  upon  the  rec- 
ords of  the  district  court  in  and  for  Marion  county,  Kansas: 
♦581  *"  *  [Court  and  title.]  And  now  comes  the  defendant  in  person,  and 
by  Kolloclc  and  Searles,  his  attorneys,  and  moves  the  court  to  grant  a 
new  trial  in  the  above-entitled  cause,  which  said  motion,  being  heard  and 
duly  considered  by  the  court,  is  overruled,  to  which  ruling  of  the  said  court 
the  defendant  duly  excepted ;  whereupon,  the  defendant  being  asKed  by  tlie 
court  if  he  had  any  legal  reason  to  give  why  the  sentence  of  the  law  should  not 
be  passed  upon  him,  tlien  and  there  gave  none.    And  thereupon,  it  appearing 

to  the  court  that  the  prosecution  in  this  case  was  commenced  on  the 

day  of  June,  1874,  it  is  considered  and  adjudged  by  ttie  court,  and  sentence 
given,  that  the  said  Joseph  Hollon  be  imprisoned  at  hard  labor  in  the  peni- 
tentiary of  the  state  of  Kansas  for  the  period  of  three  years  from  the  nine- 
teenth day  of  September,  A.  D.  1874,  for  his  said  crime  of  perjury;  and  that 
the  sheriff  of  Marion  county  take  and  safely  convey  the  said  Joseph  Hollon  to 
the  penitentiary  of  the  state  of  Kansas,  at  the  city  of  Leavenworth,  and  there 
deliver  the  said  Joseph  Hollon  into  the  custody  of  the  warden  thereof.  And 
it  is  further  considered  and  adjudged  by  the  court  that  the  said  Joseph 
Hollon  pay  all  the  costs  of  this  prosecution,  taxed  at  $344.60,  and  hereof  let 
execution  issue;  and  the  said  defendant  is  given  until  the  adjourned  term  of 
this  court,  on  the day  of ,  1874,  to  make  up  his  bill  of  excep- 
tions.' 

''That  after  the  conviction  of  the  said  Jos^h  Hollon  for  said  oriminal  of- 
fense, and  after  sentence  as  aforesaid,  and  after  the  entry  of  said  sentence  of 
conviction  as  aforesaid,  upon  the  records  o*^  said  district  court  in  and  for 
Marion  county,  Kansas,  and  while  in  the  lawful  custody  of  the  sheriff  of 
Marion  county,  Kansas,  the  custodian  of  criminals  therein,  under  and  by  vir- 
tue of  the  order  and  judgment  aforesaid,  as  entered  of  record  upon  such  con- 
viction and  sentence  aforesaid,  and  while  going  to  the  place  of  confinement 
aforesaid,  to-wit,  to  the  penitentiary  of  the  state  of  Kansas,  at  the  city  of 
Leavenwoi-th,  Kansas,  under  and  by  virtue  of  said  order  and  judgment  afore- 
said, the  said  Joseph  Hollon  did,  at  Marion  Centre,  in  said  Marion  county, 
Kansas,  on  or  about  the  twenty-sixth  day  of  September,  A.  D.  1874,  then  and 
there  feloniously  break  such  custody  of  said  sheriff  of  said  county  and  state 
of  Kansas,  and  did  then  and  there  escape  therefrom.  And  the  said  county 
attorney  further  information  gives  that  subsequent  to  the  aforesaid  breaking 
o^  custody  from  the  said  sheriff  of  Marion  county,  and  escape  therefrom,  by 
the  said  Joseph  Hollon,  and  to  the  time  of  filing  the  information  herein  by  the 
said  county  attorney,  the  said  Joseph  Hollon,  defendant  herein,  has  been  ab- 
sent from  the  state  of  Kansas,  and  has  so  concealed  himself  that  process  of 
law  could  not  be  served  upon  him,  the  said  Joseph  Hollon,  prior  to  the  filing 
of  the  information  herein.  C.  Rebd,  Co.  Atty.  of  Marion  Co.,  Kan." 
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This  infoxmatiaii  -was  duly  yenfied.     It  was  drawn  under 

*583    "^seotion  179  of  the  crimes  and  panisbments  act,  (Gen.  Bt.  8fr6») 

whioh  section  reads  as  follows  : 

'^If  any  person  confined  in  a  place  of  confinement  for  any  term  less  than 
for  life*  or  in  lawful  custody,  going  to  tbe  place  of  confinement,  shall  break 
such  prison  or  custody  and  escape  therefrom,  he  shall,  upon  conviction,  be 
punished  by  confinement  and  hard  labor  for  a  term  not  exceeding  five  years, 
to  commence  at  the  expiration  of  the  original  term  of  imprisonment." 

Section  356  of  the  Code  of  Criminal  Procedure  (Gen.  St.  861)  reads 

as  follows : 

"Where  any  convict  shall  be  sentenced  to  any  punishment,  the  clerk  of  the 
court  in  whic^  the  sentence  was  passed  shall  forthwith  deliver  a  certified  copy 
thereof  to  the  sheriff  of  the  county,  who  sliall,  without  delay,  either  in  per- 
son or  by  a  general  or  usual  deputy,  cause  such  convict  to  receive  the  punish- 
ment to  whioh  he  was  sentenced." 

The  case  was  transferred  from  Marion  county  to  Lyon  county  for 
trial.  There  the  defendant  moved  the  court  to  quash  the  informa- 
tion, "for  the  reason  that  no  offense  is  charged  in  said  information 
against  the  laws  of  the  state  of  Kansas,"  and  the  coudrt  sustained  the 
motion,  and  discharged  the  defendant.  The  state  duly  excepted^ 
and  then  brought  the  ease  to  this<30urt  on  appeal* 

G.  B^ed,  for  the  State,  appellant. 

VALBNTiinB,  J.  This  is  an  appeal  by  the  state  of  Kansas  from  an 
order  of  th^  court  below  quashing  a  criminal  information,  charging 
the  defendant  with  committing  an  escape  from  the  custody  of  the 
sheriff  of  Mieirion  county  while  being  taken  to  the  penitentiary,  under 
a  sentence  to  be  imprisoned  therein  for  tbe  period  of  three  years,  for 
the  crime  of  perjury^  The  defendant  has  made  no  appearance  in 
this  court,  and  therefore  we  are  at  a  loss  to  know  upon  what  specific 
ground  or  grounds  the  eourt  below  quashed  the  said  information. 

Probably  it  was  upon  the  ground  that  the  information  did 
*688    *not  in  terms  allege  that  the  sheriff  had  a  duly-certified  copy 

of  said  sentence  in  his  possession  ^hen  tbe  defendant  made 
the  escape.  Gen.  St.  p.  861,  §  256.  This,  we  think,  is  the  strongest 
ground  upon  which  to  place  the  order  of  the  court  quashing  the  in- 
formation. But,  even  in  this  respect,  the  counsel  for  the  state  claims 
that  tbe  information  was  not  fatally  defective.  It  gave  a  copy  of  the 
order  and  judgment  sentencing  the  defendant  to  be  imprisoned  in  tbe 
penitentiary  as  aforesaid,  and  then  states  that  while  the  defendant 
was  "in  the  lawful  custody  of  the  sheriff,"  '*under  and  by  virtue  of 
the  order  and  judgment  aforesaid  as  entered  of  record,''  "and  while 
going  to  the  place  of  confinement  aforesaid,  to- wit,  to  the  penitentiary 
of  the  state  of  Kansas/'  "under  and  by  virtue  of  said  order  and  judg- 
ment aforesaid,  the  said  Joseph  Hollon  did,  at  Marion  Centre,"  ''then 
and  there  feloniously  break  such  custody  of  the  sheriff,"  "and  did 
then  and  there  escape  therefrom."  The  counsel  for  the  state  seems 
to  claim  that  the  fact  that  the  sheriff  had  a  copy  of  the  sentence,  al- 


406  KANSAS  BEPOBTS. 

thoagh  a  necessary  fact,  is  nevertheless  each  a  minor  and  subordinate 
fact  that  it  need  not  be  set  out  in  the  information  in  any  great  detail, 
or  with  any  great  particularity  or  definiteness,  and  therefore  that  the 
allegations  contained  in  the  information  tending  to  allege  this  fact 
are  sufficient.  He  seems  to  claim  that  the  allegations  that  the  de- 
fendant, "while  in  the  lawful  custody  of  the  sheriflF,"  "under  and  by 
authority  of  the  order  and  judgment'*  containing  the  sentence,  "and 
while  going  to  the  place  of  confinement,"  "under  and  by  virtue  of 
said  order  and  judgment,''  escaped,  are  equivalent  to  allegations  that 
the  sheriff  had  all  the  necessary  authority  and  papers,  including  a 
duly-certified  copy  of  the  sentence,  with  which  and  by  which  to  hold 
the  defendant  in  custody.  We  are  inclined  to  agree  with  counsel  for 
the  state  that  the  fact  of  the  sheriff  having  a  certified  copy  of  the 
sentence  is  such  a  minor  and  subordinate  fact  that  it  need  not  be  set 
out  in  the  information  with  any  great  degree  of  fullness.  In  fact,  we 
think  that  if  it  were  set  out  in  any  form,  even  in  the  most 
*684  general  *terms,  it  would  be  sufficient.  But  we  think  it  should 
be  set  out  in  some  form.  See,  upon  a  kindred  question,  State 
V.  Beebe,  18  £an.  *689,  *695.  Now,  we  do  not  think  that  this  fact 
is  set  out  in  any  form  in  the  present  information.  Of  oourse,  the  in- 
formation says  the  defendant  was  in  "lawful  custody."  But  in  "law* 
ful  custody"  how?  This  is  merely  a  conclusion  of  law  from  the 
matters  and  things  afterwards  alleged  in  the  information.  The  de- 
fendant was  in  the  "lawful  custody  of  the  sheriff  of  Marion  county, 
Kansas,"  [because,  as  it  would  seem,  the  sheriff  was  generally,]  "the 
custodian  of  criminals  therein,"  [and  because  he  was  in  custody,] 
"under  and  by  virtue  of  the  order  and  judgment  aforesaid."  But  he 
was  not  in  custody  under  a  duly-certified  copy  of  such  judgment  and 
order  .then  in  the  hands  of  the  sheriff,  but  he  was  in  custody  "under 
and  by  virtue  of  the  order  and  judgment  aforesaid,  as  entered  of  record 
upon  such  conviction  and  sentence  aforesaid."  In  other  words,  the 
"lawful  custody"  mentioned  in  the  information  is  shown  to  have  been 
founded  upon  nothing  but  the  general  authority  given  by  law  to 
sheriffs  with  proper  papers  to  hold  criminals  in  custody,  and  the  judg- 
ment as  rendered  against  the  defendant  on  the  records  of  the  district 
court.  It  would  seem  that  the  sheriff  did  not  have  any  paper  of  any 
kind  with  which  or  by  which  to  hold  the  defendant  in  custody.  Therefore 
the  said  supposed  "lawful  custody"  was  not  lawful  custody  at  all,  and 
the  defendant  did  not  commit  the  crime  intended  to  be  charged  by 
escaping  therefrom. 

The  order  and  judgment  of  the  court  below  quashing  the  informa- 
tion will  be  affirmed. 

(All  the  justices  concurring.) 
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^585       *H£KmBTTA  Stuabt  v.  LuoiEN  Scott  a^d  others. 

July  Term,  1879. 

Aetion:  Parties:  Liens:  P)*ayer.  L.  had  a  iudgment  lien,  and  S.  a  prior 
moirtgage  lien  on  the  same  real  estate.  S.ilying,  hid  administratrix  fore- 
closed the  mortgage  without  making  L.  a  party  to  the  suit.  The  prop- 
erty was  afterwards  sold  under  the  foreclosure  judgment  to  the  adminis- 
tratrix, the  sale  confirmed,  a  sheriff's  deed  executed  to  her,  and  she  took 
possession  of  the  property.  She  then  commenced  an  action  against  L., 
substantially  to  quiet  her  title,  the  action  also  partaking  to  some  extent 
of  the  nature  of  a  strict  foreclosure  of  the  mortgage.  The  plaintiff  did 
not  at  any  time,  either  in  writing  or  orally,  ask  or  pray  for  a  judgment 
requiring  or  authorizing,  or  even  permitting,  L.  to  redeem  the  premises, 
and  did  not  even  intimate  to  the  court  that  such  a  judgment  would  be  ac- 
ceptable to  her.  The  court  held  that  under  the  circumstances  of  this 
case,  the  plaintiff  could  not  maintain  her  action.    Held  not  error. 

Ei^ror  from  Leavenworth  district  court. 

On  the  twenty-fourth  of  August^  1870,  the  Leavenworth  Educa- 
tional Association,  being  seized  in'  fee  of  the  east  part  of  block  thirty- 
four  in  the  central  subdivision  of  Leavenworth  city,  known  as  "Ma- 
plewood,"  gave  a  note  for  $5,000  to  plaintiff 's  intestate,  Andrew  Stu- 
aj^,  and  a  mortgage  upon  the  premises  described,  to  secure  the  pay- 
ment of  the  note,  which  mortgage  was  duly  recorded,  August  30, 
1870.  On  the  sixth  of  September,  1871,^  the  association  gave  its 
promissory  note  for  $1,500  to  Lucien  Scott,  defendant  in  error,  which 
note  was  indorsed  by  H.  W.  Gillett  and  L.  T.  Smith,  two  of  defend- 
ants in  error.  Scott,  on  the  eighth  of  September,  1873,  recovered  a 
judgment  thereon  in  the  district  court  of  Leavenworth  county,  against 
the  maker  and  the  indorsers.  Plaintiff  in  error,  by  Pendery  and 
Ooddard,  her  attorneys,  on  the  twenty-fifth  of  May,  1874,  commenced 
her  action,  as  administratrix  of  the  estate  of  Andrew  Stuart,  de- 
ceased, against  the  educational  association,  on  the  note  and  mort- 
gage, and  on  the  twenty-seventh  of  June,  1874,  recovered  a  judg- 
ment for  $5,778,  and  a  decree  of  foreclosure  declaring  said  judgment . 
a  first  lien  upon  said  premises ;  and  afterwards,  the  same  were 
*586  sold  to  *plaintiff  in  error,  on  the  fifteenth  of  September,  1874, 
on  a  special  execution  from  said  court,  under  said  judgment 
and  decree,  for  the  sum  of  $6,020.  The  sale  was  confirmed  on  the 
twenty^fodrth  of  October,  1874,  and  the  sheriff  deeded  said  premises 
to  plaintiff  in  error  on  the  second  of  February,  1876.  But,  in  the  pro- 
ceeding to  for<eclose  the  mortgage,  plaintiff's  attorneys,  by  an  over- 
sighty  omitted  to  make  the  said  judgment  creditor  a  party  to  the  above 
action.  A  levy  was  made  upon  said  premises  under  the  Scott  judg- 
ment, and  plaintiff  in  error  commenced  an  action  on  the  twenty-fourth 
of  September,  1874,  before  the  confirmation  of  the  sale,  and  the  deed 
from  the  sheriff  aforesaid,  to  prevent  the  sale  under  such  levy^  and  for 
the  purpose  of  quieting  the  titie  of  plaintiff  in  error. .  The  sale  was  re- 
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strained;  but,  on  the  trial,  the  court  found  for  the  defendants,  upon 
the  ground,  that  the  plaintiff  had  not  sufficient  title  to  commence  and 
maintain  her  action.  On  the  eleventh  of  October,  1876,  an  execu- 
tion was  issued,  and  another  levy  mscde,  under  the  Scott  judgment, 
upon  said  premises;  and  thereupon  Henrietta  Stuart,  by  her  attor* 
neys,  Pendery  and  Goddard,  commenced  .this  action  in  the  court  be- 
low against  Scott,  Gillett,  and  Smith,  to  quiet  title  to  the  above-men- 
tioned real  estate.  Trial  by  the  court  at  the  December  term,  1877, 
and  findings  and  judgment  for  the  defendants.  The  plaintiff  brings 
the  case  here  for  review. 

O.  H.  Oilpatrick  and  J.  W.  Taylor,  for  plaintiff  in  error. 

The  judgment  creditor  was  not  a  necessary  party.  Pom.  Bern.  383,  note, 
citing  Proctor  v.  B<iker,  15  Ind.  178.  Where  such  a  creditor  is  not  made  a 
party,  he  retains  the  right  to  redeem,  and  nothing  more.  2  Sforj,  Eq.  Jur. 
8  1023;  Strang  v.  Alien,  44  HI.  428;  Wright  v.  Howell,  35  Iowa.  292;  Van 
Sautv.  £q.  Pr.  (2d  Ed.)  109,  110.  In  exercising  this  right,  the  junior  cred- 
itor (Scott)  must  tender  the  amount  of  the  purchase  money.  Borer,  Jud. 
Sales,  §g  931,  937.  The  creditor  seeking  to  redeem  must  deposit  and  tender 
a  sufficient  amount  to  redeem  under  ttie  flrst  sale.  Jones  v.  Thompson,  26 
141. 177;  Booney  v.  Soule,  45  Yt  308;  Nutting  v.  Herbert,  87  K.  H. 
*587  846;  Wilson  v.  Gonklin,  i^2  Iowa,  452.  If  plnintifl  in  error  had  de- 
nied the  right  of  redemption,  the  course  of  defendants  in  error  would 
have  been  by  a  petition  to  redeem,  and  to  tender  and  deposit  the  amount  due, 
but  not  to  levy  and  sell.  2  Barb.  Gh.  Pr.  198,  199;  Benedict  v.  Gilman,  4 
Paige,  58.  To  have  made  the  creditor  a  party  would  have  been  better  prac- 
tice, but  it  was  not  necessary •    Pom.  Bern,  g  842,  and  cases  cited. 

This  suit  is  based  upon  a  new  and  independent  title  from  that  of  mere  pos- 
session, which  was  asserted  in  the  flrst  action.  At  the  commencement  of 
this  action,  the  plaintiff  had  received  a  deed  from  the  sheriff,  which  she 
did  not  obtain  until  some  time  subsequent  to  the  decision  and  judgment  in 
the  former  suit.  This  fully  justifies  and  will  sustain  another  action.  Wood- 
bridge  V.  Banning,  14  Oliio  St.  828;  Gray  v.  Gray,  25  Gal.  266;  Taylor  v.  Me- 
Grackin,  2  Blackf .  261;  Neafle  v.  Neafie,  7  Johns.  Ch.  1.  The  two  complainu 
are  not  identical,  nor  do  they,  within  the  meaning  of  the  authorities,  present 
the  same  subject-matter  or  controversy.  The  former  was  a  brief,  formal  pe- 
tition to  quiet  title.  Here  the  attorneys  set  forth  all  the  facts  in  the  case  nec- 
essary to  justify  a  decree  suggested  in  plaintiff's  petition  in  error,  though  the 
proper  prayer  was  not  appended,  which  is,  of  course,  immaterial,  the  prayer 
being  no  part  of  the  petition.  Pom.  Bern.  §  580;  Bradley  v.  Aldrich,  40  N. 
Y.  504.  The  facts  here  show  title  in  plaintiff,  and  a  judgment  creditor  with 
a  lien  on  the  equity  of  redemption,  who  will  not  offer  to  redeem,  but  vexes 
the  purchaser  with  executions.  Upon  the  facts,  and  under  the  general  prayer 
for  relief,  this  court  should  order  a  decree  to  be  entered  that  defendant  Scott, 
within  a. time  to  be  fixed,  redeem  said  premises,  or  forever  after  be  barred  and 
foreclosed  from  all  lien  or  rights  therein.  The  defendant  Scott  should  be  put 
to  this  alternative.  Emery  v.  Pease,  20  N.  Y.  62;  Parker  v.  Child,  25  N. 
J.  £q.  44. 

The  court  below  concluded  that  there  cannot  be  a  strict  foreclosure,  or  a 
judgment  in  the  nature  thereof,  in  this  state;  but  be  that  as  it  may,  we  con- 
tend that  a  plain,  concise  statement  of  facts  constitutes  a  eivU  aetioOt  and 
tliat,  whatsoever  the  petition,  in  the  light  of  the  vagaries  of  the  past, 
*588  may  *seem  to  be,  and  whether  there  be  any  appropriate  prayer  or  not« 
a  grievance,  if  stated,  is  entitled  to  relief.  Such  is  certainly  the  spirit 
of  the  Code.    Green  v.  Williams,  21  Kan.  *64^    In  such  a  case  a3  the  one  at 
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l)ar,  th(^  New  Yoik  courts  hold  that  what  is  known  as  a  strict  foreclosure  is 

?»rop9r.  In  this  case,  there  lias  been  a  foreclosure  and  sale,  to  which  no  objec- 
ion  has  been  made  for  Insufficiency  of  price,  or  otherwise.  In  Bolles  ▼.  Duff, 
10  Abb.  Pr.  (N.  S.)  899,  Pbgkham,  th,  says:  **Striot  foreclosures  are  now  rarely 
pursued  or  allowed  in  this  state,  except  in  cases  where  a  foreclosure  has  once 
been  had,  and  the  premises  sold;  but  some  judgment  creditor,  or  person  sim- 
ilarly situated,  not  having  been  made  a  party,  has  a  right  to  redeem;  as  to 
him  a  strict  foreclosure  is  proper.*'  See  5  Wait,  Pp.  art.  2,  p.  247;  also,  Ben- 
edict V.  Oilman,  4  Paige,  58;  Proctor  v.  Baker,  15  Ind.  178. 

The  original  or  leading  idea  of  plaintiff's  counsel,  at  the  inception  of  this 
action,  whs  that  the  so-called  action  to  quiet  title  was  the  remedy  required, 
which,  while  less  appropriate  and  effective,  is  still  justified  by  precedent. 
Pettit  v.  Shepherd,  5  Paige,  501.  The  defendant  Scott  has  no  right  except  to 
redeem,  and  a  deed  on  execution  sale  by  him  would  be  canceled  and  set  aside, 
for  he  could  sell  only  the  interest  of  the  judgment  debtor,  and  the  whole  in- 
terest was  merged  in  the  plaintiff  by  the  foreclosure  sale.  The  purchaser  at 
such  a  sale  takes  the  whole  title  of  mortgagor  and  mortgagee.  Carter  ▼• 
Walker,  2  Ohio  St.  389.  The  action  to  quiet  title,  or  a  petition  aimed  at  such 
a  purpose,  will  be  sustained  where  plaintiff  might  be  deprived  of  the  property, 
or  its  title  be  clouded,  or  its  value  be  depreciated,  or  plaintiff  might  be  incom- 
moded or  damnified  out  of  adverse  pretensions.  Head  v.  Pordyce,  17  Gal. 
149;  Englund  v.  Lewis,  25  Gal.  857.  If  the  sale  were  completed,  and  a  deed 
executed,  plaintiff  would  be  compelled  to  produce  her  own  title  in  defense; 
and  this  is  such  a  doud  as  courts  will  interfere  to  prevent.  Lick  v.  Bay,  48 
Gal.  85;  Guy  v.  Hermance,  5 Gal.  73;  2  Estee,  PI.  &  Pr.  333,  §§  8, 9.  A  party 
has  a  right  to  have  his  title  to  land  protected  from  a  sale  which  may  cast  a  cloud 
upon  it.    Ghristie  v.  Hale,  46  111.  117;  Guy  v.  Hermance,  5  Gal.  73. 

*589     *Clough  ds  Wheat,  for  defendants  in  error. 

The  Scott  judgment  became  a  lien  on  the  land  before  the  plaintiff  in  er- 
ror began  her  suit  to  foreclose  her  mortgage  thereon ;  but  said  suit  did  not  affect 
Scott's  lien.  Hodson  v.  Treat.  7  Wis,  268;  Bradley  v.  Snyder,  14111.  263; 
Pope  V.  North,  38  111.  440;  McArthur  v.  Franklin,  16  Ohio  St.  193;  Leonard 
V.  Villard,  28  111.  879;  9'  Wis.  533;  Vroom  v.  Ditmas,  4  Paige,  526;  Gage  v. 
Brewster,  81  N.  Y,  218;  Anson  v.  Anson,  20  Iowa,  58. 

We  suppose  that  there  is  no  substantial  difference  between  the  plaintiff's 
petition  filed  September«24,  1874,  against  Scott,  Gillett,  and  Smith,  and  the 
case  stated  in  her  petition  filed  against  them  November  22, 1874.  The  latter 
action  was  brought  as  an  attempt  on  her  part  to  retry  the  issues  in  the  former 
action.  We  submit  that  the  judgment  in  the  first  case  mentioned  is  res  ad- 
Judicata  as  to  the  matters  by  plaintiff  complained  of  in  her  first-mentioned 
petition.  Beloit  v.  Morgan,  7  Wall.  619;  Gilson  v.  Bingham,  48  Yt.  410; 
Bouchand  v.  Dias,  8  Denio,  238;  Green  v.  Glark,  5  Denio,  497;  Gardner  v. 
Buckbee,  3  Gow.  120;  Miller  v.  Manice,  6  Hill,  122;  Headley  v,  Ghalliss,  15 
Kan.  *602;  Edgell  v.  Sigerson,  26  Mo.  583;  Simes  v.  Zane,  24  Pa.  St.  242; 
Bams  V.  Mann,  68  111.  264;  Robins  v.  Swain,  Id.  198;  Amory  v.  Beilly,  9 
Ind.  490, 493;  Hackworth  v.  Zollars,  30  Iowa,  433;  Poweshiek  Go.  v.  Den- 
nisoD,  36  Iowa,  244;  Golbum  v.  Wood  worth,  31  Barb.  381;  Sharp  v..  Mayor, 
etc.,  of  New  York,  Id,  584;  Hopf  v.  Myers,  42  Barb,  270;  Gampbell  v.  Butts, 
3  N.  Y,  178;  Embury  v.  Gonner,  Id.  512;  Sheldon  v.  Garpenter,  4  N.  Y.  579; 
Doty  V.  Brown,  Id.  74;  O'Beirne  v,  Lloyd,  48  N.  Y.  248;  Davis  v.  Tallcot, 
12  N.  Y.  184;  Secor  v.  Sturgis,  16  N.  Y.  554;  Wright  v.  Butler,  6  Wend.  284; 
Pearl  v.  Wells,  Id.  291;  12  Md.  580;  Walker  v.  Ghase,  58  Me.  258;  Godwise 
V.  Taylor,  4  Sneed,  846,  351. 

It  is  immaterial,  in  the  case  now  in  error  here,  whether  there  was  or  was 
not  error  in  the  trial  of  the  first  case  between  these  parties.  Grant  v.  But- 
ton, 14  Johns.  277;  Pearl  v.  Wells.  6  Wend.  291;  Duchess  of  Kingston's  Gase, 
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2  Smith,  Lead.  Gas.  806,  807;  Green  ▼.  Clark,  5  Denio,  497.  The  Judgment 
therein  against  the  plaintiff  is  oonoluaive  bet  ween,  the  parties.  These  two 
cases  of  plaintiff  against  defendants  are,  as  we  understand  them*  substan- 
tially alike,  and,  in  substance  and  effect  and  fact,  cases  under  section  594  of  the 
Code,  and  plaintiff  being  in  possession,  as  she  is  found  to  haye  been  when 
the  first  suit  was  brought,  and  by  reason  of  that  possession  haying  a  right  to 
a  determination  of  claims  and  interests  adverse  to  her,  if  her  right  was  para- 
mount to  the  right  or  lien  claimed  by  defendants,  it  follows  that  a  finding  for 
the  defendants  in  said  case  was  in  effect  a  finding  that  the  defendants*  inter- 
est was  paramount  to  that  of  plaintiff. 
^590  Under  section  290  of  the  Code,  it  was  only  necessary  for  the  find*ing 
to  be  general,  for  Uie  defendants,  in  the  first-tried  case  between  the 
parties  to  thid  suit,  in  order  to  save  their  rights  and  liens  to  set  up  in  the  an- 
swer in  that  case,  and  the  finding  being  so,  and  a  judgment  in  their  favor  in 
the  first  case,  it  follows  that  the  rights  and  liens  set  up  by  the  defendants  in 
that  first  case  where  adjudicated  upon  in  the  first  case,  and  in  effect  deter- 
mined to  be  a  prior  lien  to  any  right  of  plaintiff;  and  that  judgment,  being  in 
force,  is  conclusive  between  the  parties,  and  is  the  end  of  the  matter,  and 
therefore  the  court  decided  correctly  in  the  last  case;  that  is»  by  giving  due 
effect  to  the  first  judgment  as  a  matter  conclusive  between  the  parties,  ad- 
judging it  to  be  a  lien  upon  the  property,  which,  of  course,  it  was,  and,  of 
course,  Scott  can  proceed  to  sell  the  property  to  satisfy  his  judgment. 

As  against  these  defendants,  if  said  mortgage  was  valid  as  against  them, 
plaintiff  got  no  new  or  greater  right  because  of  the  sheriff's  deed.  They  were 
not  parties  to  the  proceeding  in  which  it  was  obtained;  and,  as  to  them,  even 
at  the  trial  in  the  last  case,  it  could  have  no  greater  force  tban  the  mortgage, 
as  their  lien  accrued  h^ore  the  foreclosure  suit  was  commenced;  hence,  plain- 
tiff had  not,  as  against  defendants,  any  new  right  acquired  after  even  the 
commencement  of  her  first  suit  against  defendants,  and  that  judgment  in  the 
first  case  could,  of  course,  be  given  in  evidence,  either  under  a  general  denial 
or  a  special  plea. 

Plaintiff  framed  her  petition  and  prayed  for  judgment  and  assigns  error  as 
though  she  thought  in  this  suit  she  could  have  a  st^rict  foreclosure  of  a  mort- 
gage. She  could  not  have  such  relief,  or  any  relief,  on  her  first-mentioned  pe- 
tition, even  if  everything  was  as  therein  stated,  other  than  a  sale  of  the  mort- 
gaged property.    Code,  §  399. 

We  consider  it  not  necessary  to  cite  statutes  or  Ctoes  to  show  that,  in  this 
state,  Scott^s  judgment  became  a  lien  on  the  land,  (which  all  parties  conceded 
to  have  been  that  of  said  association,)  and  the  association  being  his  principal 
debtor,  it  was  proper  for  its  property  to  be  first  exhausted,  fiut  whether 
*59l  so  or  not,  is  not  material,  as  there  is  nothing  in  *the  case  here  to  show 
that  the  land  was  levied  upon  too  soon  or  Snproperly.  Scott's  judg- 
ment being  such  lien  on  the  land,  the  cases  first  above  cited  show  on  prin- 
ciple that  the  foreclosure  suit  did  not  affect  his  rights.  If  plaintiff  had  wimted 
to  bar  him,  she  should  have  made  him  a  party  to  her  suit  in  foreclosure,  and 
then  tried  the  question  as  to  whether  her  mortgage  was  valid  or  not.  She  did 
not  do  that  way.  If  she  wanted  to  bar  Scott  or  his  judgment,  she  should  have 
brought  a  proper  action,  and  then,  if  improperly  lieaten,  brought  the  oaae  here; 
but,  instead  of  bringing  an  action  to  foreclose,  she  brought  an  action  to  tiy 
defendants^  rights.  If  the  mortgage  was  valid,  unpaid,  and  subsisting,  she 
had  under  it  a  right  to  retain  possession,  and  if  it  was  valid  as  against  Seott, 
the  finding  should  have  been  for  her  and  against  liim;  but  as  the  finding  was 
the  reverse,  it  follows  that  her  mortgage  was  void  as  to  Scott,  and  as  said  find- 
ing and  the  judgment  rondered  thereon  in  favor  of  defendants  were  proper, 
and  stand  in  full  force,  we  submit  that  the  district  court  should,  at  the  trial 
of  the  last  case,  have  given  it  effect. 
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Yaubhtinb,  J*  This  was  an  action  sabstantially  to  quiet  title  to 
certain  real  estate  situated  in  Leavenworth  coanty,  bnt  also  taking 
to  some  ext^it  of  the  nature  of  a  strict  foreclosure  of  a  mortgage. 
The  real  estate  belonged  originally  to  the  Educational  Association  of 
Leavenworth,  Kansas,  and  was  mortgaged  by  the  association  to  An- 
drew Stuart  on  August  24,  1870.  This  mortgage  was  duly  recorded 
August  80,  1870.  On  September  6,  1871,  the  association  gave  its 
promissory  note  to  Lucien  Scott,  of  which  note  Gillett  and  Smith 
were  indorsers.  On  September  8,  1878,  Scott  obtained  a  judgment 
on  this  note  in  the  district  court  of  Leavenworth  county,  against  said 
Educational  Association  and  said  Gillett  and  Smith,  wbich  judgment 
is  still  in  force.  This  judgment  was,  of  course,  a  lien  on  said  real 
estate,  subject,  however,  to  the  prior  lien  of  said  mortgage. 
*692  *0n  June  27,  1874,  Henrietta  Stuart,  administratrix  of  the 
estate  of  said  Andrew  Stuart,  who  died  intestate  in  1872,  re* 
covered  a  judgment  and  decree  of  foreclosure  on  said  mortgage 
against  said  Educational  Association.  Neither  Scott  nor  Gillett  nor 
Smith  was  a  party  to  the  suit  in  which  this  foreclosure  judgment  was 
rendered,  and  hence  the  judgment  could  not  have  any  effect  upon 
their  rights.  Afterwards  said  property  was  sold  on  said  foreclosure 
judgment  to  Henrietta  Stuart,  the  sale  was  duly  confirmed,  a  sheriff's 
deed  was  duly  executed  to  her  for  the  premises,  of  which  she  took 
possession,  and  has  since  held  the  possession  of  the  same.  After- 
wards an  execution  was  issued  on  the  Scott  judgment  against  the 
Educational  Association  and  Gillett  and  Smith.  This  execution  was 
levied  on  said  real  estate,  and  the  sheriff  was  about  to  sell  the  same 
when  this  action  was  commenced.  This  action  was  begun  by  said 
Henrietta  Stuart  against  said  Scott  and  Gillett  and  Smith,  and  the 
prayer  of  her  petition  was  as  follows : 

''The  plaintiff,  therefore,  prays  that  an  injunction  may  be  gfranted  to  re- 
strain the  sale  of  said  property  by  the  sheriff  of  Leavenworth  county  aforesaid, 
which  he  threatens  to  do  on  the  eleventh  day  of  December,  A.  D.  1876,  by 
viitue  of  the  execution  now  in  his  hands,  or  at  any  other  time,  in  said  cause; 
also,  that  the  title  of  this  plaintiff  to  the  real  estate  aforesaid  may  be  quieted, 
and  may  be  adjudged,  established,  and  declared  by  this  court  to  be  free  and 
clear  from  any  liens  by  virtue  of  the  judgment  above  referred  to  in  favor  of 
defendant,  said  Lucien  Scott,  or  any  subsequent  proceedings;  and  that  the 
said  defendants  may  be  adjudged  and  declared  to  have  no  interest  or  lien  on 
Baid  real  property  belonging  to  this  plaintiff;  and  that  the  plaintiff  in  this 
cause  may  have  such  other  or  further  relief  as  may  be  agreeable  to  equity." 

The  court  below,  after  making  separate  findings  of  fact,  made  con- 
elusions  of  law,  as  follows : 

**{l)  That  there  cannot  be  a  strict  foreclosure,  or  a  judgment  in  the  nature 
thereof,  in  Kansas;  (2)  that  said  Lucien  Scott  has  a  lien  on  the  above-men- 
tioned tract  of  land,  to  and  for  the  amount  of  the  judgment  by  him  recovered 

in  Septembert  1873;  (3)  that  plaintiff  is  not  entitled  to  maintain  any 
'*59d     ^uch  action  as  this;  "^(4)  that  defendants  are  entitled  to  a  judgment 

that  they  go  hence  without  day,  and  have  and  recover  of  and  from  0iid 
plaintiff  their  costs  herein  expended,  and  that  execution  issue  therefor." 
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Judgment  was  risndered  in  aocordance  with  this  fotirth  eoncliision 
of  law. 

The  plaintiff  now  brings  the  case  to  this  oonrt,  and  asks  that  said 
judgment  be  reversed,  on  the  ground,  as  we  understand,  that  the  court 
below  should,  instead  of  rendering  the  judgment  it  did,  have  rendered 
a  judgment  requiring  the  defendants  Bcott,  'Gillett,  and  Smith  to  re- 
deem said  property  from  said  mortgage  within  some  specified  time, 
or  that  they  be  forever  barred  and  foreclosed  from  all  equities  and  in- 
terest in  said  land.  No  such  judgment  was  asked  for,  however,  in 
the  court  below.  There  was  not  the  slightest  intimation  even  pre- 
sented to  the  court,  either  written  or  oral,  that  such  a  judgment,  or, 
indeed,  any  judgment  authorizing  or  ^permitting  a  redemption,  would 
have  been  acceptable  to  the  plaintiff.  It  is  true  that,  during  the 
trial,  the  plaintiff's  attorneys  offered  orally  to  the  defendants'  attor- 
neys to  permit  the  defendants,  or  either  of  them,  to  redeem  the  prem- 
ises, but  nothing  of  this  kind  was  said  or  intimated  to  the  court.  All 
that  the  court  could  properly  know, — indeed,  all  that  the  court  ma} 
in  fact  have  known  with  reference  to  plaintiff's  desires  for  a  judgment, 
— was  to  be  found  in  the  prayer  of  her  petition,  and  that  was  against 
any  such  judgment  as  the  plaintiff-  now  desires.  We  do  not  think 
that  the  court  below  erred  in  refusing  to  render  the  judgment  which 
the  plaintiff  asked  for;  for  we  do  not  think  that  the  plaintiff  was,  un- 
der the  circumstances  of  this  case,  entitled  to  any  such  judgment; 
and  we  do  not  think  that  the  court  below  erred  in  failing  to  render  a 
judgment  which  the  plaintiff  did  not  ask  for.  A.  court  is  not  bound 
to  do  better  for  any  party  than  such  party  asks  the  court  to  do  for 
him  or  her.  We  do  not  think  that  the  plaintiff  has  lost  much,  if  any- 
thing, by  the  present  judgment.  Her  claim  to  said  property  is  para- 
mount to  that  of  the  defendants,  and  neither  the  defendants 
*594  nor  any  purchaser  *at  sheriff's  sale  under  the  Scott  judgment 
can  get  possession  of  the  property  until  he  redeems  the  prop- 
erty by  paying  to  the  plaintiff  whatever  law  and  equity  would  require. 

HoRTON,  C.  J.  As  this  court  construes  the  petition  filed  in  this 
case,  and  as  prosecuted,  as  not  an  action  to  compel  the  defendants  to 
redeem,  and  decides  that  neither  the  defendants)  nor  any  purchaser 
at  sheriff's  sale  under  the  Scott  judgment,  can  get  possession  of  the 
property  in  controversy  until  they  redeem  the  property  by  paying  to 
the  plaintiff  whatever  law  and  equity  would  require,  I  concur  in  the 
judgment  rendered.  Instead  of  bringing  her  action  to  quiet  title,  the 
plaintiff  ought  to  have  filed  a  petition  or  bill  to  compel  defendants  to 
redeem  within  a  reasoiiable  time,  and  she  has  that  right  still,  not- 
withstanding her  previous  actions,  and  the  judgments  esitered. 

Bbbweb,  J.  I  concur  in  affirming  the  judgment,  but  not  upon  the 
ground  stated  in  the  opinion  of  the  court. 
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■ 

J.  P.  D.  MotJRiQUAND  V.  Jamsb  H.  Ha&t. 

July  Term,  1879. 

Homestead:  Mill:  Kot  Exempt.    H.,  a  farmer,  owned  and  ooeopled  a 

tract  of  land  of  112  acres.  Upon  thj3  was  his  house  and  hoaie.  On  a 
small  portion,  a  tract  of  less  than  two  acres*  he  biiUt  and  ran  a  public 
grist-mill.  The  latter  was  entirely  separate  and  distinct  from  the  farm, 
and  not  within  any  of  its  fences  or  inclosures.  Held,  that  the  running 
of  the  mill  being  an  independent  business,  the  mill  was  not  appurtenant 
to  the  farm,  nor  exempt  as  a  part  of  the  homestead.^ 

Error  from  Chautauqua  district  court. 

Injunction,  brought  by  Hart  against  Mouriquand  and  the  sheriff 
of  Chautauqua  county,  to  restrain  the  sale  of  certain  land  claimed  by 
Hart  as  his  homestead.     Trial  at  the  March  term,  1877,  of 
*595     *the  district  court,  and  judgment  for  Hart  and  against  Mouri- 
quand, who  brings  the  case  here. 
Chas.  J.  Peekliatn  and  B.  H.  Nichols,  for  plaintiff  in  error. 
Hill  dt  Brocfdhead,  for  defendant  in  error. 

Brewer,  J.  The  petition  in  error  and  accompanying  transcript  in 
this  case  shows  that  at  the  September  term,  1876,  of  the  district 
court  of  Chautauqua  county,  the  plaintiff  herein  (Mouriquand)  re- 
covered a  judgment  for  |654  against  the  defendant  Hart,  in  an  ac- 
tion founded  upon  an  alleged  tort;  that  on  or  about  January  10, 
1877,  a  general  execution  was  issued  out  of  said  court  to  collect  said 
judgment,  directed  and  delivered  to  the  sheriff  of  aaid  county,  who, 
on  the  same  day,  being  unable  to  find  goods  and  chattels  of  said 
Hart,  and  so  indorsing  on  said  execution,  levied  the  same  upon 
1  129-160  acres  of  land  situated  in  said  county,  and  caused  the 
same  to  be  appraised  and  advertised  for  sale,  to  satisfy  said  judg- 
ment and  costs;  that  said  defendant.  Hart,  prior  to  the  first  day  of 
the  term  of  court  at  which  said  judgment  was  rendered,  and  from 
that  time  until  the  said  levy,  was  the  owner  of  said  land  in  fee-simple 
absolute ;  that  said  1  129-160  acres  formed  a  portion  of  a  tract  of  112 
acres,  (not  within  the  corporate  limits  of  any  town  or  city,)  upon 
which  Hart  resided  with  his  family  during  all  the  period  aforesaid, 
he  being  the  head  of  a  family,  and  entitled  to  the  benefit  of  the  home- 
stead exemption  laws  of  the  state;  that  all  of  said  112-acre  tract 
of  land,  except  the  1  129*160  acres  so  levied  upon  as  aforesaid, 
was  farming  land,  and  used  by  Hart  for  farming  purposes ;  that  the 
1  129-160  acres  so  levied  upon  were,  during  all  the  period  aforesaid, 
exclusively  oooupied  and  used  as  the  site  of  a  public  grist-miU^  each 

>See  Helm  v.  Helm.  11  Kan.  25,  and  note:  Randal  v.  Elder,  12  Kan.  *276,  and 
note;  Qilworth  v.  Cody,  21  Kan.  *702,  and  note. 
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mill  and  its  proper  appnrtenanoes  being  located  and  in  operation 
thereon ;  that  no  farm  buildings  or  other  proper  farm  apportenanees 

were  on  said  traot  so  levied  npon,  nor  did  Hart  with  his  family 
*596     actually  reside  *tbereon  during  said  period,  but  they  did  reside 

upon  another  portion  of  said  112-acre  tract.  After  such  leyy, 
and  prior  to  the  day  of  sale,  Hart  filed  in  the  district  court  aforesaid 
a  petition  for  an  injunction  against  said  Mouriquand  and  said  sheriff, 
claiming  said  entire  tract  of  112  acres,  and  all  improvements  thereon, 
as  his  homestead,  and  exempt  from  sale  upon  execution;  that  the 
proceedings  aforesaid  were  creating  a  cload  upon  his  title,  and  ask- 
ing that  such  levy  and  intended  sale,  and  all  attempts  to  subject  said 
land  to  the  payment  of  said  judgment,  be  perpetually  enjoined.  A 
temporary  injunction  was  allowed  upon  this  petition,  and  the  pro- 
ceedings were  stayed.  Defendants  in  said  cause,  by  duly-verified 
answer,  set  up  the  foregoing  state  of  facts,  to  which  plaintiff  de- 
murred generally.  At  the  March  term,  1877,  of  the  district  court, 
said  demurrer  was  sustained,  and  judgment  rendered  thereon,  mak- 
ing said  injunction  perpetual,  and  against  defendants  for  costs;  to 
which  Mouriquand,  defendant  below,  and  plaintiff  in  this  court,  duly 
excepted.  This  cause  is  brought  here  to  reverse  said  last-named  order 
and  judgment  of  the  district  court. 

We  think  the  petition  in  error  must  be  sustained.  We  had  occa- 
sion in  the  recent  case  of  Ashton  v.  Ingle,  20  Kan.  670,  to  examine 
thia  question  of  exemption,  in  relation  to  the  use  put  upon,  and  the 
manner  of  occupation  of,  premises  claimed  to  be  exempt,  and  any  ex- 
tended discussion  of  the  question  will  therefore  be  unnecessary  in  the 
present  case.  Counsel  would  distinguish  this  case  from  that,  in  the 
fact  that  in  that  case  the  portion  of  the  premises  held  not  exempt  was 
leased  to  tenants,  and  that,  therefore,  the  owner  had  no  occupation 
and  no  right  of  occupation,  having  transferred  away  both,  while  in 
this  the  premises  levied  upon  were  in  the  actual  occupation  of  the 
owner.  Instead  of  leasing  the  mill  to  others,  ho  was  running  it  him- 
self. He  therefore,  in  the  language  of  the  constitution,  both  owned 
and  occupied.  There  is,  of  course,  a  difference  between  the  cases,  as 
there  is  a  difference  in  the  use  to  which  the  disputed  premises  were 

put;  but  this  difference  is  not  such  as  to  remove  this  case  oat 
*597    of  the  rule  '''laid  down  in  that.     It  was  then  conceded  that 

there  might  be  a  constructive  occupancy,  and  it  had  previously 
been  held,  in  Hixon  v,  George,  18  Kan.  268,  that  the  mere  fact  that 
premises  are  leased  does  not  necessarily  destroy  the  homestead  ex- 
emption; but  the  idea,  as  expressed,  was  that  the  use  was  such  as 
to  disconnect  that  portion  of  the  premises  from  the  homestead.  As 
said  in  the  opinion : 

« 

''In  order  that  anything  shall  be  a  part  of  the  homestead,  it  must  not  only 
be  connected  therewith  as  one  piece  of  land  Is  connected  wiUi  another  to 
which  it  adjoins,  but  it  must  also  be  used  in  connection  therewith,  as  a  part 
thereof.    In  legal  phrase,  it  must  be  appurtenant  thereto." 
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So,  in  the  case  at  bar,  the  mill  was  not  tised  in  connection  with 
and  as  a  part  of  the  homestead.  If  it  had  stood  a  mile  away  from 
the  defendant's  farm,  and  been  used  exactly  as  it  was  used,  no  one 
would  for  a  moment  think  of  calling  it  a  part  of  the  homestead.  The 
fact  that  it  is  adjacent,  and  that  the  ground  covered  by  it,  together 
with  the  farm,  does  not  exceed  160  acres,  does  not  change  the  cnar- 
acter  of  the  use.  **Homestead"  and  ''residence"  are  the  words  of 
primary  significance  in  that  section  of  the  constitution  granting  and 
defining  the  exemption.  Area  is  subordinate,  and  a  mere  limitation. 
The  exemption. is  not  of  so  much  ground  upon  which  is  a  homestead, 
but  a  homestead  to  such  an  extent.  It  may  be  that  a  man  may  re- 
side with  his  family  in  his  store  building,  or  his  brewery,  or  mill,  and 
then  hold  the  entire  building  exempt  as  his  homestead;  but  this  is  no 
such  case,  and  it' will  be  time  enough  to  pass  upon  such  a  question 
when  it  arises.  Here,  the  defendant  had  his  residence  in  a  separate 
and  independent  building  away  from  his  mill,  and  that  was  his  home- 
stead. With  it  passed,  as  appurtenant  thereto,  his  farm,  but  not  his 
mill.  The  claim  in  the  petition  was  that  the  mill  was  exempt  as  a 
part  of  the  farm,  but  this  clearly  cannot  be.  It  was  a  public  griist- 
mill.  The  running  of  it  was  an  independent  business,  and  not  a 
part  of  the  operation  and  management  of  the  farm.  Whethiar  he 
could,  if  he  had  no  farm,  claim  his  mill  as  exempt,  need  not 
*598  be  decided.  It  would  *seem  from  the  leading  case  cited  in 
counsel's  brief,  and  in  the  opinion  in  Ashton  v.  Ingle,  and  in 
that  of  Greeley  v.  Scott,  2  Woods,  657,  that  such  would  be  the  de- 
cision under  the  Florida  constitution ;  but  there  is  this  difference  be- 
tween the  language  of  the  two  constitutions :  that  of  Florida  (article 
9,  §  1)  reads,  *'a  homestead  to  the  extent  of  160 acres  of  land,"  etc.; 
ours,  "a  homestead  to  the  extent  of  160  acres  of  farming  land,"  etc. 
Whether  the  word  "farming"  is  to  be  considered  a  limitation  to  the 
actual  use,  so  that  only  that  portion  of  the  adjacent  160  acres  which 
is  actually  used  for  farming  purposes  shall  be  exempt,  or  as  simply 
descriptive  of  land  outside  the  limits  of  a  town  or  city,  or  as  mean- 
ing land  which  is  susceptible  of  cultivation  and  may  be  used  for  farm- 
ing purposes,  and  has  not  already  been  put  to  other  uses,  is  a  ques- 
tion whose  determination  may  become  important  in  some  cases,  and 
would  help  in  the  solution  of  the  inquiry  just  presented.  We  shall 
not  stop  to  consider  it  now.  All  we  now  decide  is  that  the  farmex 
may  not  hold  as  exempt  his  mill  in  addition  to  his  farm. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  overrule  the  demurrer. 

(All  the  justices  cououcring.) 
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John  Mullbn  and  others  v.  Sblbna  MuIiLOCK. 

January  Term,  1879, 

1.  Action:  Pendenoy  of  Another:  Defense.  A  constable  levied  an  exe- 
cution issued  upon  a  Judgment  in  favor  of  B.  upon  certain  property,  as 
the  property  of  the  defendant  in  the  execution.  M.  claimed  the  property, 
and  brought  an  action  of  replevin  therefor  against  B.  Before  the  justice, 
M.  obtained  judgment  for  the  return  of  the  property,  or  its  value,  in  case 
a  return  could  not  be  had.  From  this  judgment,  B.  appealed,  and  the 
case  was  pending  in  the  district  court.  M.  tiiereupon  commenoed  an  ac- 
tion against  the  constable  and  his  sureties,  of  whom  B.  was  one,  to  re- 
cover the  value  of  said  property.    The  constable  and  B.  89parately 

*599  pleaded  the  pendency  of  the  former  action.  Held  that,  as  to  the  *eon- 
stable.the  defense  was  properly  overruled;  for,  as  to  him,  the  prior  action 
was  not  between  the  same  parties.  And  also  Jieldt  that  it  must  be  sus- 
tained as  to  B. ,  for  the  relief  obtainable  against  him  in  the  prior,  included 
the  entire  relief  sought  in  the  latter,  action  and  the  plaintiff's  cause  of  ac- 
tion in  the  two  was  the  same,  consisting  of  the  wrongful  deprivation  of 
her  property. 

[2. .    Where  the  substantial  fact  or  facts  upon  which  the  plaintiff's 

right  to  relief  is  based,  are  identical  in  two  actions,  and  the  relief  obtain- 
able in  the  first  includes  aU  relief  sought  in  the  second  action,  the  first 
will  abate  the  second,  although  the  actions  differ  in  matters  of  form,  and 
in  the  relations  of  the  defendant  to  the  infringement  of  the  plaintiff's 
rights,]  1 

Error  from  Washington  district  court. 

Action  brought  by  Selena'Mnllock  against  John  Mullen,  a  constable 
of  Little  Blue  township,  in  Washington  county,  and  D.  E.  Ballard 
and  Thomas  Murphy,  sureties  on  his  official  bond,  to  recover  the  value 
of  a  mule  colt.  The  petition  alleges  in  substance  that  at  and  before 
the  commencement  of  the  action,  the  said  John  Mnllen  was  the  legally 
elected,  qualified,  and  acting  constable  of  the  above-named  township; 
that  D.  E.  Ballard  and  Thomas  Murphy  were  the  sureties  upon  his 
official  bond;  that  on  the  eleventh  of  January,  1878,  one  Monroe  Due- 
ton,  a  justice  of  the  peace  of  said  township,  issued  an  execution  on  a 

^The  pendency  of  a  prior  action  is  a  defense  in  an  action  of  forcible  entry  and 
detainer,  to  the  same  extent  as  in  any  other  action.    Bond  v.  White,  34  Kan.  *45. 

The  pendency  of  an  action  will  abate  a  second  action  between  the  same  parties 
and  for  the  same  cause  of  action.  Fisk  v.  Atkinson,  (CaL)  10  Pac.  Rep.  874;  Con* 
brough  V.  Adams.  (Cal.)  11  Pac.  Rep.  684.  An  action  at  law  is  barred  by  the  pend- 
ency of  a  suit  in  equity,  Penn  Bank  v.  Hopkins,  (Pa.)  2  Atl.  Rep.  88;  an  action 
against  a  debtor  by  the  pendency  of  garnishee  proceedings,  Groaslight  v.  Cresnp, 
(Hich.)  25  N.  W.  Kep.  606;  and  an  action  of  claim  and  delivery  by  the  pendency 
of  a  suit  by  the  same  plaintiff  to  foreclose  a  chattel  mortgage,  Cederholm  t.  Loof* 
borrow,  (Idaho,)  9  Pac.  Rep.  641;  but  the  pendency  of  an  action  of  nnlawfnl  de- 
tainer will  not  abate  an  action  of  ejectment,  Buettlnger  v.  Hnrley,  84  Kan.  (SS5, 
0  Pac.  Rep.  197. 

An  action  in  a  federal  court  is  not  barred  by  the  pendency  of  an  action  in  a 
state  court,  Hughes  v.  Elsher,  6  Fed.  Rip.  268;  nor  an  action  In  a  state  ooort  hy 
the  pendency  ox  an  action  in  a  federal  court,  Oneida  Co.  Bank  v.  Herrenden.  (l<i. 
T.)  4  K.  E.  Rep.  882;  Vail  v.  Central  R.  Co.  of  N.  J.,  (N.  J.)  4  Atl.  Rep.  668;  or  In 
the  courts  of  another  sute,  Kerr  v.  Willetts,  (N.  J.)  2  Atl.  Rep.  782L 
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judgment  on  his  docket  in  favor  of  D.  E.  Ballard  and  against  one 
D.  W.  Mullook;  that  said  constable,  on  the  fifteenth  of  January, 
wrongfully  and  illegally  levied  said  execution  on  a  certain  mare  mule 
colt,  the  property  of  the  defendant  in  error,  and,  after  advertising  said 
property,  sold  it,  on  the  seventh  of  February,  to  one  Ezekiel  Beedy, 
who  took  the  same  and  converted  it  to  his  own  use ;  that  the  actual 
value  of  the  property  was  $75,  for  which  amount  she  prayed  judg- 
ment against  the  constable  and  his  sureties.  To  this  petition  plain- 
tiffs in  error  answered  separately.  The  first  and  second  counts  in  the 
answer  of  plaintiff  in  error  (defendant  in  court  below)  John  Mullen 
admit  the  truth  of  all  the  allegations  contained  in  the  petition  of  plain- 
tiff in  the  court  below,  Selena  Mullock,  the  defendant  in  error,  except 
that  she  was  the  owner  of  the  property  sold.  The  first  count  of  the 
separate  answer  of  plaintiff  in  error  D.  E.  Ballard  is  a  general  denial 
of  all  the  allegations  in  the  petition  of  defendant  in  error,  except  that 
he  executed  the  bond  and  became  surety  for  John  Mullen,  the  con- 
stable, his  co-defendant  in  the  court  below.  The  plaintiff  in 
*600  error  Thomas  ^Murphy  answered  by  simply  filing  a  general 
denial,  except  that  he  became  surety  for  bis  co-defendant  John 
Mullen  as  constable.  The  third  count  in  the  answer  of  plaintiff  in 
error  John  Mullen,  and  the  second  count  in  the  answer  of  D.  E.  Bal- 
lard, (being  substantially  the  same,)  which  they  pleaded  as  a  special 
defense,  are  set  out  in  the  subjoined  opinion.  To  this  third  count  in 
the  separate  answer  of  John  Mullen,  and  the  second  count  in  the  sep- 
arate answer  of  D.  E.  Ballard,  defendant  in  error  (plaintiff  below) 
demurred,  and  assigned  as  a  reason  therefor  that  said  counts  do  not 
state  facts  sufficient  to  constitute  a  defense  to  the  cause  of  action  as 
set  forth  in  her  petition.  At  the  April  term,  1878,  the  demurrer  was 
sustained.    The  defendants  bring  the  case  here. 

Joseph  O,  Lowe  J  for  plaintiffs  in  error. 

T.  J.  Humes,  for  defendant  in  error. 

Brewer,  J.  John  Mullen  was  a  constable,  and  the  other  defend- 
ants, plaintiffs  in  error,  were  sureties  on  his  bond.  This  action  was 
brought  by  Selena  Mullock  on  the  bond  for  the  value  of  a  mule  colt 
alleged  to  belong  to  plaintiff,  and  to  have  been  taken  and  sold  by  the 
constable  on  an  execution  against  her  husband.  The  execution  was 
issued  on  a  judgment  in  favor  of  Ballard,  one  of  the  sureties  on  the 
bond,  and  defendant  in  this  action.  The  defendants  answered  sep- 
arately. The  third  count  in  the  answer  of  plaintiff  in  error,  John 
Mullen,  and  the  second  count  in  the  answer  of  D.  E.  Ballard,  (being 
substantially  the  same,)  which  they  pleaded  as  a  special  defense,  is 
as  follows : 

"Defendant  further  states  that  on  the  nineteenth  day  of  January,  1878,  be- 
fore Henry  Ober,  a  Justice  of  the  peace  for  Little  Blue  township,  Washing- 
ton county,  Kansas,  the  above-named  plaintiff  commenced  her  action  against 
the  above-named  defendant,  D.  E.  Ballard,  for  the  recovery  of  the  possession 
V.  22k— 27 
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of  the  aforesaid  dark  brown  mare  mule  oolt,  being  the  same  property  levied 
upon  under  said  execution,  and  set  forth  and  described  in  plaintifiTs 
^601  petition  herein;  that  on  the  ^twenty-fifth  day  of  January,  1878,  said 
action  was  tried,  and  a  judgment  rendered  in  favor  of  plaintiff  and 
against  said  defendant,  D.  E.  Ballard,  for  the  recovery  of  the  possession  of 
said  property,  and  $10  damages  for  the  wrongful  detention  thereof,  and,  in 
case  said  property  was  not  delivered,  a  judgment  against  said  D.  £.  Ballard 
was  rendered  for  $50,  the  value  of  said  property  as  found  by  said  justice;  that 
after  and  on  the  thirty-first  day  of  January,  1878,  said  defendant  D.  £.  Bal- 
lard filed  with  said  justice  of  the  peace  his  appeal-bond,  which  bond  was  duly 
approved  by  said  justice  of  the  peace,  and  said  appeal  perfected,  and  said 
cause  is  now  pending  for  hearing  in  the  district  court  for  Washington  county, 
Kansas,  and  is  numbered  case  594,  and  is  yet  undetermined  upon  said  appeal/ 

A  demurrer  to  this  defense  was  sustained,  and  this  is  the  question 
for  our  consideration :  Was  the  action  for  the  value  abated  by  the 
pendency  of  the  prior  action  for  the  possession  ?  It  is  apparent  that 
the  three  plaintiffs  in  error  stand  in  a  different  position  in  relation 
to  this  question.  One  of  them,  Thomas  Murphy,  did  not  attempt  to 
raise  the  question  at  all,  but  filed  simply  a  denial.  Of  course,  there- 
fore, the  judgment  must  be  affirmed  as  to  him.  Another,  the  con- 
stable, John  Mullen,  was  not  a  party  to  the  replevin  action.  Hence 
be  is  in  the  position  of  seeking  to  abate  an  action  against  himself, 
by  the  pendency  of  a  prior  action  against  another  party.  This  can- 
not be  done.  The  defense  is  "that  there  is  another  action  pending 
between  the  same  parties  for  the  same  cause."  Dass.  Laws  1879, 
p.  614,  §  89.  An  action  pending  between  A.  and  B.  does  not  abate 
one  pending  between  A.  and  C. ;  and  that  notwithstanding  each  action 
may  be  upon  the  same  instrument  and'  for  the  same  cause.  The 
questions  which  sometimes  arose  by  reason  of  there  being  only  a  joint 
liability  upon  certain  instruments,  do  not  arise  here,  for,  by  our  stat- 
ute, "all  contracts  which  by  the  common  law  are  joint  only  shall  be 
construed  to  be  joint  and  several."  Dass.  Laws  1879,  p.  209,  §  1. 
Each  party,  therefore,  may  be  made  defendant  in  a  separate  suit, 
and  the  pendency  of  one  such  suit  does  not  abate  any  other.     This 

is  in  accord  with  a  tendency  elsewhere  manifested  in  our  laws 
*602     to  individualize  rights  and  ^liabilities.     To  remove  the  bar  of 

the  statute  of  limitations,  payment,  promise,  or  acknowledg- 
ment must  be  by  the  person  sought  to  be  charged.  Steele  v.  Sender, 
20  Kan.  39.  So  here  each  party  may  make  his  own  defense,  and 
neither  party  can  plead  as  a  defense  for  himself  that  which  is  a  purely 
personal  defense  of  his  co-defendant.  Mullen  had  been  vexed  by  no 
prior  suit, — Ballard  had  been;  and  while  Ballard  may  claim  that  he 
should  not  be  vexed  by  two  actions  at  the  same  time,  Mullen  cannot 
defeat  the  action  against  himself  by  reason  of  the  wrongs  done  to 
Ballard.  The  judgment,  therefore,  against  Mullen,  must  be  affirmed. 
Smith  V.  Findlay,  2  Handy,  72 ;  Henry  v.  Goldney,  15  Mees.  &  W. 
494. 

Ballard  can  plead  that  the  prior  action  is  between  the  same  par- 
ties.    Can  he  also  say  that  it  is  for  the  same  cause?    And,  in  an* 
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swering  this  question,  regard  must  be  had  more  to  substance  than  to 
form.  The  two  actions  must  be  for  the  same  cause.  Now.  what  is 
the  fact  which  she  alleges  as  her  cause  of  action  ?  Is  it  not  in  each 
case  that  she  is  wrongfully  deprived  of  her  mule  ?  True,  in  one  case 
she  alleges  that  Ballard  himself  detains  the  mule^  and,  in  the  other, 
that  he  is  responsible  for  the  one  who  took  it.  This  simply  shows  the 
relation  he  bears  to  the  wrong.  But  the  fact  which  gives  her  any 
right  to  relief  as  the  basis  of  her  cause  of  action  is  her  loss  of  the 
animal.  Because  of  this  wrongful  deprivation,  she  asks,  in  the  first 
action,  its  return,  and,  in  the  second,  its  value.  But  the  relief  asked 
is  one  thing,  and  the  cause  of  action  another;  and  the  statute  pro- 
vides that  in  actions  of  replevin  the  judgment  shall  be  for  the  return, 
or  the  value  in  case  the  return  cannot  be  had,  and  the  triers  are  to 
find  the  value.  Is  she  entitled  to  both  ?  Clearly  not.  If  the  prop- 
erty is  returned,  she  has  no  right  to  its  value.  If  both  actions  may 
stand,  both  may  proceed  to  judgment.  In  the  one  she  obtains  judg- 
ment for  the  return  or  the  value,  and,  in  the  other,  judgment  for  the 
value.  If  the  return  is  not  had,  there  are  two  judgments  for  the 
value.  The  principle  of  the  defense  of  another  action  pending  is  that 
the  same  party  is  not  to  be  vexed  twice  for  the  same  cause. 
*603  In  the  first  action  she  ob*tains  the  same  relief  as  in  the  sec- 
ond, or  else  that  which  estops  her  from  obtaining  such  relief. 
Is  not  the  defendant  being  twice  vexed  ?  It  matters  not  that  in  the 
one  action  he  is  charged  as  principal,  and  in  the  other  as  surety.  If 
a  party  sign  his  name  to  a  note,  the  holder  cannot  maintain  two  ac- 
tions against  him, — in  one  charging  him  to  be  the  maker,  and  in  the 
other  to  be  a  guarantor.  He  is  not  twice  liable,  or  liable  to  two  judg- 
ments. If  he  cannot  abate  the  one  action  by  the  other,  then  he  must 
plead  alone  to  the  merits ;  and,  upon  the  merits,  the  defendants  in 
the  case  at  bar  would  seem  to  have  been  beaten  in  both  actions.  It 
may  be  laid  down  as  a  general  proposition  that  where  the  substantial 
fact  or  facts  upon  which  the  plaintiff's  right  to  relief  is  based  are 
identical  in  the  two  actions,  and  the  relief  obtainable  in  the  first  in- 
cludes all  relief  sought  in  the  second  action,  the  first  will  abate  the 
second,  although  the  actions  differ  in  matters  of  form  and  in  the  re- 
lations of  the  defendant  to  the  infringement  of  the  plaintiff's  rights. 
In  1  Bac.  Abr.  29,  the  author  says : 

''The  law  is  so  watchful  against  all  vexatious  suits,  that  it  will  neither  suf- 
fer two  actions  of  the  same  nature  to  be  pending  for  the  same  demand,  nor 
even  two  actions  of  a  different  nature.  Therefore  it  is  a  good  plea  in  trespass 
that  the  plaintiff  has  brought  a  replevin  for  the  same  thing,  because  in  both 
cases  damages  are  to  be  given  for  that  caption." 

The  judgment  of  the  district  nourt  as  to  Ballard  will  be  reversed, 
and  the  case  remanded,  with  instructions  to  overrule  the  demurrer. 
The  costs  of  this  court  will  be  divided  between  defendant  in  error  and 
the  plaintiffs  in  error  Mullen  and  Murphy. 

(AH  the  justices  concurring.) 
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^604  *J.  P.  Campbell  v.  L.  0.  Wabnsb. 

July  Term,  1879. 

Debtor  and  Creditor :  Freferenoe  of  Creditors :  Fraud.  Where  a  debtor 
sells  all  his  property  in  good  faith  to  pay  certain  of  his  creditors,  to  the 
exclusion  of  others,  without  any  intention  to  defraud,  but  simply  to  pre- 
fer some  of  his  creditors  to  others,  held^  that  such  a  disposition  of  prop* 
erty  is  no  cause  for  attachment,  and  no  ground  to  sustain  the  charge  that 
the  defendant  has  assigned  and  disposed  of  his  property  with  the  intent 
so  defraud,  hinder,  and  delay  his  creditors.^ 

Error  from  Saline  district  court. 

Action  originally  brought  by  Campbell  against  Warner,  before  a 
justice  of  the  peace  of  Saline  county,  on  September  18, 1878.  Plain- 
tiff obtained  an  order  of  attachment  in  the  action  against  the  goods 
of  the  defendant,  and  thereafter  the  defendant  obtained  a  change  of 
venue  on  account  of  the  alleged  prejudice  of  the  justice  of  the  peace 
before  whom  the  case  was  commenced.     The  action  was  then  trans- 

^  A  debtor  has  a  right  to  prefer  one  creditor  over  another.  Farlin  t.  Sook,  dO 
Kan.  404,  1  Pac.  Rep.  123.  A  debtor  acting  in  good  faith»  and  without  an  inten- 
tion to  defraud,  may  execute  a  chattel  mortgage  upon  his  personal  property  to  se- 
cure a  particular  debt  due  one  creditor,  pending  an  action  by  anotner  creditor  to 
recover  a  judgment  against  him.    Randall  v.  Shaw,  28  Kan.  419. 

In  tiie  absence  of  statutory  provisions  to  the  contrary,  a  debtor,  thouffh  in  fail- 
ing circumstances,  may  prefer  one  or  more  of  his  creditors  to  the  exclusion  of  the 
rest,  and  such  preference  is  not,  in  itself,  a  fraudulent  concealment,  incumbraDce, 
or  disposal  of  his  property.  In  re  Quyer,  (Iowa.)  29  N.  W.  Itep.  826;  Gage  v.  Parrr, 
(Iowa,)  29  N.  W.  Rep.  822;  Sweetser  v.  Camp,  (Mich.)  29  N.  W .  Rep.  606;  In  re  Ga- 
zett,  (Minn.)  29  N.  W.  Rep.  847;  Grimes  v.  Farrington.  (Neb.)  26  N.  W.  Rep.  618: 
Leonard  v.  Green.  (Minn.)  24  N.  W.  Rep.  915;  Whitfield  v.  Stiles,  (Mich.)  24  K  W. 
Rep.  119;  Bierbower  v.  Polk,  (Neb.)  22  N.  W.  Rep.  698;  Carter  v.  Rewey,  (Wis.)  22 
N.  W.  Rep.  129;  Berryv.  O'Connor,  (Mlnn.)21  N.  W.  Rep.  840;  Nelson  v.  Gary.(Neb.) 
19  N.  W.  Rep.  680;  Farwell  v.  Jones,  (Iowa,)  19  N.  W.  Rep.  241;  Schoverling  v. 
Kovar,  (Neb.)  18  N.  W.  Rep.  134;  Sands  v.  Pierson.  (Iowa,)  17  N.  W.  Rep,  107: 
Smith  V.  Deidrick,  (Minn.)  14 N.  W.  Rep.  262;  Messersmith  v.  Devendorf,  (Wis.)  11 
N.  W.  Rep.  906;  Lord  v.  Devendorf,  Id.  908;  Fenton  State  Bank  v.  Whittle.  (Mich.) 
11  N.  W.  Rep.  756;  Gage  v.  Chesebro.  (Wis.)  6  N.  W.  Rep.  881;  Haben  ▼.  fiarshaw. 
(Wis.)  5  N.  W.  Rep.  872;  Lippincott  v.  Shaw  0.  Co.,  26  Fed.  Rep.  577;  Clapp  v. 
Nordmeyer,  Id.  71;  HiUs  v.  Stockwell  &  D.  F.  Co.,  28 Fed.  Rep.  482;Meana  v.  Mont- 
gomery, Id.  421;  J.  M.  Atherton  Co.  v.  Ives,  20  Fed.  Rep.  894;  Martin  v.  Hausman. 
14  Fed.  Rep.  160;  Moline  W.  Co.  v.  I^ummell,  Id.  156;  Smith  v.  Craft,  12  Fed.  Rep. 
856;  Uhl  v.  Beatty.  (N.  J.)  8  Atl.  Rep.  524;  Freeholders  ▼.  Lindsley,  (N.  J.)  8  AtL 
Rep.  891;  Lake  Shore  Banking  Co.  v.  Fuller,  (Pa.)  1  Atl.  Rep.  781;  Fuller  £.  Co. 
V.  Lewis,  (N.  T.}  6  N.  £.  Rep.  437;  Grubbs  v.  Morris.  (Ind.)  2  N.  £.  Rep.  579.  and 
note;  Ross  v.  Sedgwick,  (Cal.)  10  Pac.  Rep.  401;  Wood  v.  Franks,  (Cal.)  7  Pac.  Rep. 
50;  Bailey  v.  Kansas  Manuf  *g  Co.,  (Ean.)  8  Pac  Rep.  756. 

Preferences  given  to  creditors  in  contemplation  of  the  insolvency  of  the  debtor 
are  prohibited  m  Michigan,  Cron  v.  Estate  of  Cron,  22  N.W.  Rep.  94;  Heinemanv. 
Hart,  20  N.  W.  Rep.  792;  Kellogg  v.  Root,  28  Fed.  Rep.  626;  in  Ma89aehusetU,  Ab- 
bott ▼.  Shepard,  6  N.  E.  Rep.  826;  in  Minnesota,  In  re  Lindeke.  26  N.  W.  Rep.  602; 
Leary  V.  Graeff,  16  N.  W.  Rep.  863;  Weston  v.  Loyhed,  14  N.  W.  Rep.  892;  but  not 
if  the  preferred  creditor  did  not  know,  or  have  cause  to  believe,  the  debtor  to  be 
insolvent,  Weston  V.  Sumner,  18  N.  W.  Rep.  149;  in  Tennessee,  Flash  ▼.  Wilkerson. 
22  Fed.  Rep.  689, 20  Fed  Rep.  257;  in  Vermont,  Stearns  ▼.  Gosselin,  8  Atl.  Rep.  198; 
Clay  V.  Towle,  2  Atl.  Rep.  852;  in  WiscoMin,  Winner  v.  Hovt,  28  N.  W.  Rep.  880; 
Backhaus  ▼.  Sleeper,  27  K.  W.  Rep.  409;  Batten  v.  Smith,  2^  N.  W.  Bep.  842. 
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f erred  to  aoother  justice  of  the  connty.  On  October  16,  1878»  the 
defendant  filed  hie  afiSdavit,  denying  the  grounds  laid  in  the  affidavit 
for  an  attachment.  On  the  third  of  December,  1878,  trial  was  had 
on  said  attachment.  The  justice  discharged  the  attachment,  but 
gave  judgment  for  plaintiff  for  the  amount  of  his  claim  against  the 
defendant.  Bills  of  exceptions  were  duly  prepared  before  the  justice 
of  the  peace,  and  the  action  taken  on  error  by  the  plaintiff  to  the  dis- 
trict court  of  Saline  county.  On  the  fourth  of  January,  1879,  the 
district  court  affirmed  the  judgment  and  order  of  the  justice  of  the 
peace.     The  plaintiff  brings  the  case  here. 

John  Foster,  for  plaintiff  in  error. 

Mohler  dt  Cunningham^  for  defendant  in  error. 

HoRTON,  G.  J.  This  was  an  attachment  brought  by  Campbell 
against  Warner.  The  affidavit  charged  the  defendant  with 
*605  having  assigned  and  disposed  of,  and  with  be*ing  about  to 
dispose  of,  bis  property  and  a  part  thereof,  with  the  intent  to 
defraud,  hinder,  and  delay  his  creditors,  and  with  having  property 
and  rights  in  action  which  he  concealed.  The  defendant  denied  on 
oath  the  grounds  laid  for  the  attachment,  and  the  justice,  after  hear- 
ing the  evidence  produced  by  the  parties  on  the  issue  thus  formed, 
decided  that  these  grounds  were  not  sustained  by  the  evidence,  and 
forthwith  discharged  said  attachment.  Afterwards  the  case  was 
taken  to  the  district  court  on  error,  and  this  order  was  affirmed. 

The  dissolving  of  the  attachment  by  the  justice,  and  the  affirmance 
of  such  order,  are  the  main  causes  of  complaint  before  us.  We  per- 
ceive no  error  in  the  action  of  the  district  court.  The  evidence  pre- 
sented to  the  justice  was  all  oral  except  a  single  deposition,  and  the 
well-established  rule  of  this  court  applies, — that  said  judgment  ought 
not  to  be  disturbed  by  us,  if  there  is  any  evidence  to  sustain  it.  .  In 
the  case,  the  justice  was  the  trier  of  all  the  questions  of  fact.  On  the 
part  of  the  defendant  it  was  shown  that,  after  the  commencement  of 
this  action,  and  before  the  issuance  of  the  order  of  attachment,  viz., 
on  the  twenty-third  of  September,  1878,  the  defendant  sold  and  dis- 
posed of  all  his  property  in  good  faith,  to  pay  certain  of  his  creditors, 
to  the  exclusion  of  plaintiff  and  others,  without  an  intention  to  de- 
fraud, but  simply  to  prefer  some  creditors  to  others.  If  the  justice 
believed  the  evidence  of  defendant,  (and  of  that  the  justice  was  the 
judge,)  the  order  discharging  the  attachment  was  properly  made,  as 
snch  a  disposition  of  property,  although  to  the  advantage  of  one 
creditor  in  preference  to  another,  is  not  contrary  to  the  law,  and  is 
not  a  groand  for  attachment.  Avery  v.  Eastes,  18  Ean.  505.  Per- 
haps, apon  a  trial  upon  all  the  evidence,  this  court  might  have  come 
to  a  conclusion  different  from  that  of  the  justice;  but  this  is  not  a 
sufficient  cause  for  a  reversal. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  coikcorring.)  . 
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*606  *JoHN  D.  HiBB  V.  Louis  BuzjiKAH. 

.   July  Term,  1879. 

Taxation :  Statute  Ck>n0trued :  Void  Tax  Deed.  Under  the  provlBions 
of  chapter  196,  Laws  1872,  a  county  treasurer  has  no  power  to  proceed  to 
give  notice  of  the  sale  of  property  at  public  auction,  for  the  taxes,  penal- 
ties, and  costs  due  thereon,  until  such  property  has  remained  unredeemed 
for  the  term  of  Ave  years,  and  where  the  tax  deed  shows  the  notice  of 
sale  to  have  been  given  prior  to  the  expiration  of  said  Ave  years,  and  the 
tax  sale  to  have  immediately  followed  the  expiration  of  said  five  years, 
held,  that  the  tax  deed  Ib  invalid. 

Error  from  Doniphan  district  court. 

Ejectment  for  lot  six,  in  block  thirteen,  in  Wathena,  Doniphan 

county,  brought  by  Rullman  against  Hier.     Bullman  claimed  title 

under  a  certain  tax  deed,  of  which  the  following  is  a  copy : 

Know  sdl  men  by  these  presents,  that  whereas,  the  following  described  real 
property,  situated  in  the  county  of  Doniphan  and  state  of  Kansas,  to- wit,  lot 
six,  (6,)  in  block  thirteen,  (13,)  in  the  town  of  Wathena,  was  offered  for  sale 
by  the  county  treasurer  of  the  county  of  Doniphan  and  state  of  Kansas^  on 
the  first  Tuesday  of  May,  1869,  for  the  taxes  delinquent  thereon  for  the  year 
1868,  at  his  office  in  said  county,  after  having  given  the  notice  required  bj 
law,  and  no  person  offering  to  bid  for  said  lot,  it  could  not  be  sold  for  the 
amount  of  tax  and  charges  thereon,  the  county  treasurer  of  said  county  bid  off 
said  lot  for  the  county  of  Doniphan  for  the  sum  of  fifty-two  dollars  and  three 
cents,  and  the  subsequent  taxes  assessed  against  said  lot  for  the  years  1871, 
1872, 1878,  amounting  to  the  sum  of  one  hundred  and  eighty-one  65-100  dol- 
lars, being  unpaid,  were  charged  up  to  said  sale;  and  whereas,  five  years  hav- 
ing elaps^  from  the  day  of  said  sale,  and  no  person  having  redeemed  said  lot 
from  said  sale,  and  no  person  having  offered  to  purchase  the  same  for  the 
taxes,  penalties,  and  costs  due  thereon,  the  county  treasurer  of  said  county  of 
Doniphan  did,  on  the  ninth  day  of  May,  1874,  at  the  front  door  of  the  court- 
house of  said  county,  offer  said  lot  at  public  auction  to  the  highest  bidder 
for  cash,  after  having  given  four  weeks*  notice  of  said  sale  and  of  said  prop- 
erty to  be  sold,  with  a  statement  of  the  taxes,  penalties,  and  costs  dut 
*607  on  said  lot  by  advertisement  *in  the  Doniphan  County  Republican,  a 
newspaper  printed  and  published  in  said  county  of  Doniphan,  and  of 
general  circulation  therein;  and  Louis  Rullman  being  the  highest  and  best 
bidder  for  said  lot,  and  having  bid  the  sum  of  one  hundred  and  one  dollars 
therefor,  the  said  county  treasurer  thereupon  sold  said  lot  for  said  taxes  to 
said  Louis  Rullman  for  said  sum  of  one  hundred  and  one  dollars;  and  whereas, 
the  said  Louis  Rullman  did  then  and  there  pay  to  the  said  county  treasurer  of 
said  county  the  purchase  price  of  said  lot,  and  the  said  county  treasurer  made 
said  Rullman  a  certificate  in  writing  of  said  sale;  and  whereas,  the  said  Louis 
Rullman  has  presented  said  certificate  to  me,  the  undersigned,  for  a  deed: 
now,  therefore,  I,  Charles  Rappelye,  county  clerk  of  said  countyof  Doniphan, 
in  consideration  of  the  premises  and  the  payment  of  the  sum  of  one  hundred 
and  one  dollars  to  the  county  treasurer  of  said  county,  and  the  power  vested 
in  me,  do  hereby  grant,  bargain,  sell,  and  convey  to  said  Louis  Rullman,  his 
heirs  and  assigns,  forever,  lot  six  (6)  in  block  thirteen  (13)  in  the  town  of 
Wathena,  in  the  county  and  state  aforesaid,  to  have  and  to  hold  the  said  real 
estate  unto  him,  the  said  Louis  Rullman,  his  heirs  and  assigns,  forever,  sub- 
ject, however,  to  all  rights  of  redemption  provided  by  law. 


HDSB  V.  RULLMAN.  423 

In  witness  whereof  I,  Charles  Bappelye,  county  clerk  of  said  connty,  by 
virtue  of  the  authority  in  me  vested,  have  hereunto  set  my  hand  and  affixed 
my  ofiicial  seal,  on  this  thirty-first  day  of  August*  1877. 

[Seal.]  Ghables  Rafpelyb,  County  Clerk; 

TTie  State  of  Kansas^  County  cf  Doniphan — €8. :  Be  it  remembeired,  that 
on  this  third  day  of  September,  A.  D.  1877,  before  me,  the  undersigned,  per- 
sonally came  Charles  Rappelye,  county  clerk  of  said  county,  and  personally 
known  to  me  to  be  such  county  clerk,'  and  to  be  the  identical  person  and  of- 
ficer whose  name  is  affixed  thereto,  and  who  executed  the  above  conveyance 
as  county  clerk  of  said  county,  and  duly  acknowledged  the  execution  of  the 
same  to  be  Lis  voluntary  act  and  deed  as  county  clerk  of  said  county,  for  the 
purposes  therein  expressed. 

Witness  my  hand  and  official  seal,  at  Troy,  this  third  day  of  September,  A. 
D .  1877. 

[Seal.]  *  Robert  Wilkinson,  Probate  Judge. 

Filed  for  record  October  10,  1877,  at  1  o'clock  p.  m. 

*608     The  action  was  commenced  October  15,  1877.     Trial  had  *at 

December  term,  1877,  of  the  district  court.     Judgment  for 

plaintiff.     New  trial  refused,  and  Hier  brings  the  case  here  on  error. 

Nathan  PrieCy  for  plaintiff  in  error. 

Albert  Perry,  for  defendant  in  error. 

Ho&TON,  G.  J.  TJ^on  the  trial  of  this  case,  the  plaintiff  in  the  court 
beloWy  defendant  in  error  here,  rested  his  title  upon  a  certain  tax 
deed  which  he  introduced,  and  which  was  received  by  the  court  as 
evidence,  against  the  objection  of  the  defendant,  plaintiff  in  error. 
The  court  based  its  judgment  on  this  tax  deed,  and  the  only  question 
presented  is  as  to  its  validity.  The  deed  purported  to  have  been  is- 
sued under  and  in  accordance  with  the  provisions  of  an  act  entitled, 
"An  act  to  provide  for  the  sale  of  lands  for  taxes  due  and  unpaid 
thereon,"  approved  February  27,  1872.  It  is  apparent  from  the  face 
of  the  deed  that  all  the  proceedings  attempted  to  be  bad  under  said 
act  of  1872,  including  the  sale,  were  premature.  The  first  section  of 
said  act  provides  that  "whenever  any  lands  or  town  lots,  that  may 
have  been  or  shall  hereafter  be  sold  for  any  taxes  due  thereon,  that 
have  been  or  shall  hereafter  be  bought  in  by  any  county  for  such 
taxes,  shall  be  or  shall  hereafter  be  unredeemed  for  the  term  of  five 
years  from  such  sale,  and  no  person  shall  offer  to  purchase  the  same 
for  the  taxes,  penalties,  and  costs  due  thereon,  it  shall  be  the  duty 
of  the  treasurer  of  such  county  to  sell  moh  lands  or  lots  at  public 
auction  to  the  highest  bidder  for  cash,  after  having  first  given  at  least 
four  weeks'  notice  of  such  sale  and  of  the  property  to  be  sold,  with  a 
statement  of  the  taxes,  penalties,  and  eosta  due  on  suieh  lands  or  lots, 
up  to  the  date  of  such  sale,  in  some  newspaper  of  general  circulation 
in  such  county."  By  these  provisions,  the  property  to  be  sold  there- 
under must  have  been  unredeemed  for  the  term  of  five  years  from  the 

siUe  to  the  county,  before  the  treasurer  is  authorizedto  take 
*0O9    steps  to  sell  it  again ;  in  other  words,  the  notice  of  sale,  *as 

well  as  the  sale,  must  be  subsequent  to  the  term  of  five  years 
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after  ibe  property  has  been  bought  in  by  the  county.  The  authority 
given  the  treasurer  to  proceed  under  the  act  rests  upon  the  precedent 
conditions  that  the  property  has  been  unredeemed  for  five  years,  and 
that  no  person  has  offered  to  purchase  the  same  for  the  taxes.  He 
has  no  power  to  anticipate  that  the  property  will  not  be  redeemed 
within  the  five  years,  and  prior  to  the  expiration  of  the  five  years 
commence  making  costs  and  expenses,  by  giving  notice  of  a  future 
sale.  In  order  that  a  tax  deed  shall  be  valid  under  said  act,  there 
must  be  a  substantial  regularity  in  all  the  proceedings.  The  deed 
accepted  in  evidence  showed  that  the  premises  therein  described  were 
bought  in  by  Doniphan  county,  on  the  first  Tuesday  of  May,  1869; 
that  the  second  sale  of  the  property  was  made  on  the  ninth  day  of 
May,  1874;  and  that  the  notice  of  sale  was  given  prior  to  the  expira- 
tion of  the  five  years  the  property  must  remain  unredeemed  before 
proceedings  could  be  taken  under  the  act  of  1872.  The  ofiScers,  in 
their  eagerness  to  hasten  the  day  of  sale,  did  not  defer  all  proceed- 
ings until  the  expiration  of  the  term  of  five  years,  and  therefore 
failed  to  comply  with  the  law.  The  deed,  therefore,  was  invalid,  and 
ought  not  to  have  been  accepted  as  the  basis  of  title  in  Bullman. 

It  is  very  doubtful  whether  the  deed  was  otherwise  sufficient  in 
form.  It  did  not  recite  that  the  land  was  subject  to  taxation,  or  that 
any  taxes  were  assessed  thereon.  But  it  is  unnecessary  to  notice 
the  matter  further. 

For  the  fatal  defect  appearing  upon  the  face  of  the  tax  deed,  the 
judgment  of  the  district  court  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

(All  justices  concurring.) 


*610  ^H.  C.  Bbanson  v.  John  Hxoklbb* 

July  Term,  1879. 

1.  Possession :  Title  by.   Possession,  though  prima  facie  evidence  of  title, 

is  only^'^*'^^  facie,  and  subject  to  be  overthrown  by  other  testimony; 
and,  to  acquire  title,  purchase  must  be  made  from  the  owner,  or  one 
authorized  to  sell.    Sumner  v.  McParlan,  15  Kan.  *600. 

2.  Bailment:  Authority  of  BaUee:  Mortgage.    The  possession  of  goods 

by  a  bailee  or  agent  gives  him  no  power  to  pledge  them  for  a  debt  of  bis 
«     own,  except  by  virtue  of  actual  authority  receivol  from  the  owner. 

Error  from  Franklin  district  court. 

Replevin  by  John  Heckler  for  certain  vehioles,  of  the  aggregate 
value  of  $490,  claimed  by  him  as  his  own,  and  held  by  H.  C.  Bran« 
son  under  an  alleged  lien  thereon  for  advances  tot  freight,  storage, 
and  insurance.    The  action  was  tried  at  the  September  term  of  the 
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district  court  of  Franklin  county  for  1878,  by  the  court,  a  jury  being 
Tvaived.  The  coart  made  the  following  findings  of  fact,  viz. :  One 
William  Heckler,  about  the  first  day  of  October,  1877,  a  citizen  and 
resident  of  Ohio,  then  owned  and  had  in  his  possession  the  vehicles 
mentioned  in  the  petition,  in  that  state.  About  that  time  he  (Heck- 
ler) hired  one  E.  W.  McNeer  to  transport  said  property  to  Ottawa, 
Kansas,  and  paid  him  the  contract  price  therefor,  viz.,  the  sum  of 
$45.  A  car  had  been  at  that  time  chartered  by  McNeer,  in  his  own 
name,  to  carry  freight  from  Ohio  to  Ottawa,  Kansas,  and  it  was  then 
supposed  by  said  Heckler  that  McNeer  was  going  to  ship  said  ve- 
hicles from  Ohio  to  Ottawa,  Kansas,  by  railroad,  in  his  (McNeer's,) 
own  name,  together  with  certain  household  goods  belonging  to  Mc- 
Neer, and  certain  other  personal  property  belonging  to  a  third  party, 
on  said  chartered  car.  McNeer  shipped  the  said  vehicles  in  Ohio  to 
Ottawa,  Kansas,  on  said  car  by  rail,  receiving  a  bill  of  lading  from 
the  railroad  company  from  which  he  had  chartered  said  oar,  of  which 
the  following  is  a  copy :  ^ 

Gbeen,  C,  October  15, 1877. 

Received  of  K.  W.  McNeer,  by  the  Cleveland  &  Mahoning  Yalley  Bailroad 
Company,  the  following  property,  in  apparently  good  order,  (except  as  noted) 
marked  and  consigned  as  in  the  miurgin,  which  th^  agree  to  deliver,  with  as 
reasonable  dispatch  as  their  general  business  will  permit,  subject  to  the  con- 
ditions mentioned  below,  in  like  good  order,  the  dangers  incident  to 
^611  railroad  transportation,  loss  or  damage  by  fire  while  at  the  de'^'pots  or 
stations,  loss  or  damage  of  combustible  articles  by  fire  while  in  transit, 
and  unavoidable  accidents,  excepted,  at  Cincinnati  (O.)  station,  upon  the  pay- 
ment of  charges.  The  company  further  agrees  to  forward  the  property  to  the 
place  of  destination  as  per  margin,  but  is  not  to  be  held  liable  on  account 
thereof  after  the  same  shall  be  delivered  as  above. 

TJte  conditions:  Petroleum,  or  its  productions,  taken  only  at  the  owner's 
risk  of  fire  or  leakage.  The  company  does  not  agree  to  carry  the  property  by 
any  particular  route,  nor  in  time  for  any  particular  market.  Oils  and  all  other 
liquids  at  owner's  risk  of  leakage;  liquids  in  glass  or  earthen  ware,  drugs  and 
medicines  in  boxes,  glass  and  glassware  in  boxes,  looking-glasses,  marble, 
stoves,  stove-plates,  and  light  castings,  earthen  or  queensware,  at  owner's  risk 
of  breakage;  agricultural  implements,  cabinet  ware,  and  furniture,  not  boxed, 
carriages,  at  owner's  risk  of  breakage  or  damage  by  chating;  oystei-s,  poultry, 
dressed  hogs,  fresh  meat,  and  provisions  of  all  kinds,  trees,  shrubbery,  fruit, 
and  all  perishable  property,  at  owner's  risk  of  frost  or  decay.  It  is  a  part  of 
this  agreement  that  all  other  carriers  transporting  the  property  herein  re- 
ceipted for,  as  a  part  of  the  through  line,  shall  be  entitled  to  the  benefit  of  all 
the  exceptions  and  conditions  above  mentioned;  and  if  a  carrier  by  water,  he 
is  to  be  entitled  to  the  further  benefit  of  exceptions  from  loss  or  damage  aris- 
ing from  collisions  and  all  other  dangers  incident  to  lake  and  river  naviga- 
tion. 

1  cart  part  lumber,  and  H.  H.  goods  and  buggies,  20,000  Ihs.  freight, 
and  charges  guarantied  to  destination  by  special  rate,  at  one  hundred  and 
forty-eight  dollars  through.    Car  No.  43.099.  A.  S.  W. 

K.  W.  McNeer,  Ottawa,  Kansas,  via  Leavittsburg,  Cincinnati,  St.  Louis, 
to  Ottawa,  Kansas. 

Charges  advanced,  >  Contents  and  value  of  packages  unknown. 

A.  Bbxdstadt,  Agent  for  the  Company^ 
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MoNeer  did  not  prepay  said  freight  to  the  railroad  company.  On 
the  arrival  of  the  said  car  at  Ottawa,  Kansas,  containing  the  said  car- 
riages and  wagons,  and  all  other  goods  and  chattels  above  mentioned^ 
the  freight  not  having  been  paid,  McNeer  went  to  the  defendant 
Branson,  showed  to  him  the  said  bill  of  lading,  told  him  that  he  (Mc- 
Neer) owned  the  said  vehicles,  and  asked  defendant  to  pay  the  freight 
on  said  chartered  car,  being  the  sum  of  $148,  and  to  take  possession 
of  the  vehicles  above  named  as  security  for  the  repayment  of  said 
freight,  ($14S,)  which  McNeer  agreed  to  pay  within  a  week  or  two, 
and  as  a  further  security  for  storage  of  the  said  vehicles  and  insur- 
ance thereon.  And  said  Branson  had  no  notice  of  the  ownership  of 
said  vehicles,  or  of  McNeer's  authority  over  them,  other  than  as  be- 
fore stated  to  have  been  given  to  him  by  McNeer;  and  said  Branson 
agreed  to  accept  said  vehicles  upon  said  terms,  and  thereupon  said 
Branson  paid  said  sum  of  $148  freight,  and  took  the  following  re- 
ceipt from  the  railroad  company : 

B.  S.  Henninq,  Receiver.]  Ottawa  Station,  Oct.  80. 1877. 

R.  W,  MdNeer,  to  L€at)en:toorth,  Lawrefice  <&  Galveston  R.  -R.,  Dr, 
For  freight  and  charges  from  Kansas  City.    Date  of  way-bill,  October  29. 
No.  of  way-bill,  774.    No.  of  car,  43,099.    Whose  car,  A.  &  G.  W. 
♦612      De*scription  of  property,  household  goods  and  lumber.    Weight,  20,- 
000.    Bailroad  charges,  $25;  back  charges,  $123;  total,  $148.     Be- 
celved  payment  for  the  company.  D.  O.  McAllistbb,  Agent. 

Consignor,  K.  C.  &  J^, 

And  thereupon  defendant  took  possession  of  said  vehicles  by  order 
of  McNeer,  and  stored  them  in  his  private  warehouse  at  Ottawa, 
where  he  still  has  them,  and  has  kept  them  insured  ever  since  he  re- 
ceived them,  which  was  on  the  thirtieth  day  of  October,  1877.  Said 
storage  and  insurance  amounted,  on  June  33, 1878,  to  $36.05 ;  and  on 
that  day,  and  before  this  suit  was  brought,  the  plaintiff  duly  tendered 
to  the  defendant,  at  Ottawa,  Kansas,  the  said  amount  of  storage  and 
insurance,  and  then  and  there  duly  demanded  the  possession  of  the  aaid 
property  from  the  defendant,  who  refused  to  deliver  np  the  same  only 
upon  condition  that  plaintiff  should  pay  defendant  the  said  sum  of 
$148,  in  addition  to  the  amount  so  tendered,  with  interest  to  the  date 
of  such  tender  and  demand.  The  said  sum  of  $36.05  tendered  has 
been,  by  the  plaintiff,  paid  into  court,  by  order  of  the  court.  The 
plaintiff  purchased  the  property  described  in  the  petition  from  the 
said  William  Heckler,  after  it  was  so  shipped  to  Kansas,  and  before 
this  suit  was  brought,  and  was  at  the  commencement  of  this  action 
the  owner  thereof.  The  value  of  said  property  describe^  in  the  peti- 
tion is  the  sum  of  $885.  No  part  of  said  freight,  storage,  or  instuy 
anee  has  ever  been  paid  to  said  defendant.  The  said  bill  of  lading 
was  transferred  by  McNeer  to  defendant,  by  delivery  thereof  with 
the  said  vehicles,  and  Branson  still  holds  the  said  bill  of  lading. 
McNeer  bad  no  property  in,  or  authority  over,  said  vehicles,  other 
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than  such  as  he  received  from  the  said  contract  of  carriage  made 
with  William  Heckler,  in  Ohio.  Upon  these  facts  the  court  coxicladed 
as  matter  or  law  that,  at  the  time  of  the  commencement  of  this  ac- 
tion, the  defendant  wrongfully  detained  from  the  plaintiff  the  property 
described  in  the  petition,  and  that  the  plaintiff  was  and  is  entitled  to 
recover  the  possession  thereof,  or  the  said  sum  of  $885,  the  value 
thereof,  in  case  a  return  could  not  be  had.  To  which  conclusion  of 
law  the  defendant  duly  excepted.  Judgment  in  favor  of  the  plaintiff 
for  the  possession  of  the  vehicles,  and  for  all  costs.  Branison  brings 
the  case  here  on  error. 

*613     *JV.  Littlefield  and  John  W.  Deford^  for  plaintiff  in  error* 

It  clearly  appears  that  Heckler  clothed  McNeer,  or,  what  is  the  same 
thing  permitted  and  authorized  him  to  clothe  himself,  with  the  apparent  abso- 
lute title  to  the  property  for  the  purpose  of  shipping,  and  when  once  clothed 
with  the  apparent  title  by  the  permission  or  acquiescence  of  the  real  owner,  he 
became  and  was,  as  to  a  bona  fide  purchaser  or  pledgee  from  him  for  value,  with- 
out notice  of  any  adverae  title  or  interest,  the  absolute  owner  of  the  property, 
and  could  and  did  in  this  case,  by  delivery  of  said  vehicles,  together  with  the 
bill  of  lading  to  Branson,  and  representing  at  the  time  that  he  was  the  owner, 
pass  to  Branson  by  pledge  the  title  to  the  property  in  question  as  much  as  the 
real  owner  could.  Bills  of  lading  being  muniments  of  title,  the  indorsement 
or  assignment  thereof  as  absolutely  transfers  the  general  property  of  the  goods 
and  chattels  therein  named  as  would  a  bill  of  sale.  Savings  Bank  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  20  Kan.  519;  8  Greenl.  Ev.  §  422;  Pars.  Merc.  Law, 
345;  Bdw.  Bailm.  220;  Davenport  Nat.  Bank  v.  Homeyer,  45  Mo.  145;  Bank 
of  Rochester  v.  Jones,  4  N.  Y.  497;  Gibson  v.  Stevens,  8  How.  399,  400; 
Story,  Ag.  g§  448,  93,  404,  405,  227,  228,  419.  and  cases  there  cited;- Dun- 
can V.  Blood,  5  La.  Ann.  11;  McCann  v.  Baltimore  &  Ohio  R.  Co.,  20  Md.  202; 
Bevan  v.  Cullen,  7  Pa.  St  281;  Boyson  v.  Coles,  6  Maule  &  S.  14;  2  Kent, 
Gomm.  *621,  and  note;  Munford  v.  Wilson,  15  Mo.  548;  Stephens  v.  Baind,  9 
Cow.  274;  Pickering  v.  Busk,  15  East,  38;  Dyer  v.  Pearson*  3  Bam.  &  C.  38; 
Glidden  v.  Lucas,  7  Cal.  26;  Nixon  v.  Brown,  57  N.  H.  84. 

It  was  in  the  power  of  Heckler  to  have  had  the  vehicles  consigned  to  MeNeer, 
at  Ottawa,  for  his  (Heckler's)  use,  or  on  his  account,  or  subject  to  his  order, 
or  the  like,  expressed  in  the  bill  of  lading,  which  would  have  given  to  strang- 
ers dealing  with  McNeer  full  notice  of  his  (Heckler's)  ownership  and  author- 
ity over  them,  and  thus  efPectirally  put  it  out  of  the  power  of  McNeer  to  dis- 
pose of  them  in  any  manner  as  his  own;  hence  Heckler's  negligence  in  that 
respect  was  culpable,  and  had  the  same  effect  as  fraud.  2  Pars.  Cent.  (5th 
Ed.)  798.  799.  and  notes;  Coles  v.  Bank  of  England,  10  Adol.  &  E.  437,  452. 

And  he  is  estopped  in  this  action  by  reason  of  his  negligence  in  that 
♦614      respect,  and  is  concluded  by  the  representations  made  •by  his  agent, 

McNeer,  to  Branson.  2  Pars.  Cont.  792-795,  note,  and  cases  cited; 
Calais  Steam-boat  Co.  v.  Van  Pelt,  2  Black,  372;  Nicoll  v.  American  Ins.  Co., 
3  Woodb.  &  M.  529;  Coleman  v.  Stark,  1  Or.  115;  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  445;  Griffith  v.  Ingledew,  6  Serg.  A  B.  429. 

As  the  railroad  company  had  a  lien  on  the  vehicles  for  the  freight,  and  couid 
have  insisted  on  payment  from  the  real  owner  before  the  delivery  of  the  goods, 
(Wilson  V.  Grand  Trunk  Ry.  of  Canada.  56  Me.  60.)  the  transfer  and  delivery 
of  the  vehicles  from  the  railroad  company  to  Branson  did  not  destroy  the  rail- 
road company's  lien  for  the  freight,  but  merely  transferred  it  to  Branson,  who 
was  by  that  transfer  subrogated  to  the  rights  of  the  railroad  company,  and 
who  still  holds  that  lien;  and  this  transfer  did  not  give  the  owner  of  the  vehi- 
cles the  right  to  reclaim  them  on  any  other  or  better  terms  than  he  could  have 
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done  before  such  transfer.     Janris  ▼.  Bogers,  15  Mass.  408;  Edw.  Bailm. 
548,  220. 221. 

Heckler  ratified  this  contract  of  his  agent,  McNeer.  BenJ.  Sales,  §  745; 
Babcock  v.  Deford,  14  Kan.  *408;  Brick  v.  Johnson,  6  Mass.  193;  Amoiy  v. 
Hamilton,  17  Mass.  108;  Story,  Ag.  §  258. 

Benson  dk  Parkinson^  for  defendant  in  error. 

The  lien  of  the  plaintiff  in  error,  if  any  existed,  must  have  arisen  upon  one 
or  both  of  the  following  propositions:  First,  that  the  delivery  with  the  bill 
of  lading,  by  McNeer,  as  security  for  the  money  advanced,  was  good  as  a 
pledge;  or,  second,  that  the  payment  of  the  freight  by  Branson,  at  McKeer^s 
request,  operated  to  transfer  the  lien  of  the  railroad  company  for  freight  to 
the  former.    Neither  proposition  can  be  sustained. 

As  to  the  first,  it  is  a  fundamental  rule  of  law  that  no  one  shall  he  deprived 
of  his  property  without  his  consent,  expressed  or  implied.  Another  fsuniliar 
rule  Is,  that  a  principal  is  bound  only  by  the  authorized  acts  of  his  agent. 
Mechanics*  Bank  v.  New  York  &  N.  H.  B.  Oo.  13  N.  Y.  599.  McNeer  was 
Heckler's  special  agent  to  ship  this  property  from  Ohio  to  Kansas,  and  it  might 
be  inferred  that  in  the  absence  of  the  owner,  at  the  place  of  consignment,  be 

would  be  authorized  to  store  the  property  in  some  safe  place.  Here 
*615      his  agency  ended.    He  had  no  power  to  seU  Hhe  property;  but  even 

an  al^olute  power  to  sell  does  not  include  the  power  to  pledge,  and 
this  is  true  whether  the  agent  is  a  technical  factor  or  not.  Wright  v.  Solo- 
man,  19  Gal .  64.  "  Possession  is  only  prima  facie  evidence  of  ownership*  and 
never  prevails  against  the  true  owner,  except  with  reference  to  negotiable 
instruments  and  currency."  Wright  v.  Soloman,  supra,  76.  And  the  court 
adds:  "The  principle  that  no  one  can  be  divested  of  his  property  without  his 
consent,  and  the  maxim  that  no  one  can  transfer  a  better  title  than  he  him- 
self has,  control  all  questions  arising  as  to  property  of  which  a  transfer  is 
attempted,  with  the  exceptions  stated. "  This  case  does  not  come  within  the 
exceptions,  since  a  bill  of  lading  is  not  a  negotiable  instrument.  Savings 
Bank  v.  Atchison,  T.  ft  8.  F.  B.  Co.,  20  Kan.  519-527.  See,  also,  Whitney 
V.  State  Bank,  7  Wis.  620;  Kennedy  v.  Strong,  14  Johns.  128;  Walther  v. 
Wetmore,  1  E.  D.  Smith,  7;  Com.  v.  Ward,  2  Mass.  397;  Shaw  v.  Stone,  1 
Cush.  228;  £dw.  Bailm.  218-220.  The  bona  fide  purchaser  of  goods  may  re- 
cover the  same,  or  the  proceeds  thereof,  from  a  pledgee  of  the  consignee.  The 
pledge  is  void  as  against  the  owner.  Nowell  v.  Pratt,  5  Cush.  111.  Much 
confidence  is  reposed  by  counsel  for  the  pledgee  in  the  bill  of  lading,  and  the 
delivery  thereof.  A  bill  of  lading  is  but  the  symbol  of  the  goods.  When  the 
possession  of  the  latter  is  given,  the  transfer  of  the  former  gives  no  higher  or 
better  rights.  1  Pars.  Cont.  606.  note;  Stollenwerck  v.  Thacher,  115  Mass. 
224.  The  case  of  Savings  Bank  v.  Atchison,  T.  &  S.  F.  B.  Co..mpfa,does 
not  conflict  with  any  proposition  herein  contended  for.  In  this  case  there 
was  no  indorsement  of  the  bill  of  lading  by  the  owner.  It  was  not  done  in 
the  usual  course  of  business.  It  was  not  done  on  a  sale  of  the  property,  and 
to  show  a  symbolical  delivery.  The  whole  transaction  was  nothing  more  than 
the  pledge  of  the  principal's  property,  by  the  agent,  for  his  own  debt,  and 
without  authority.  The  tranf^er  of  the  bill  of  lading  was  an  idle  and  useless 
ceremony,  since  the  goods  themselves  were  delivered.  Now,  it  will  be  con- 
ceded that,  without  ttie  bill  of  lading,  Branson  would  have  acquired  no  lien 

upon  these  goods  as  against  the  owner.  How  can  it  be  said  that  the 
i'616      transfer  of  *the  symbol  of  possession  can  give  him  any  better  right? 

The  symbol  of  the  thi  ng  cannot  be  of  more  consequence  than  the  thing 
itself.  The  entire  argument  of  the  plaintiff  in  error,  drawn  from  the  bill  of 
lading,  is  founded  in  misapprehension ;  and  while  many  propositions  stated 
are  true  in  the  abstract,  they  have  no  application  to  the  facts  in  this  case. 
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The  voluntary  payment  of  tbe  freight  by  Branson  to  the  railway  company 
ooold  not  operate  to  transfer  the  lien  of  the  company  to  Branson*  The  rule 
that  a  mere  volunteer*  by  paying  the  debt  or  discharging  the  liability  of  an* 
other,  without  any  agreement  for  a  transfer  of  the  debt  or  demand  to  the  party 
so  paying,  cannot  1^  subrogated  to  the  rights  of  the  person  so  holding  said 
demand,  is  stated  in  Pelton  v.  Knapp,  21  Wis.  68.  The  relation  of  debtor  and 
creditor  must  exist,  so  that  an  action  would  lie  for  the  amount.  Fitch  v.  Gil- 
bert, 1  Doug.  (Mich.)  1.  There  was  no  subrogation  here.  Bouv.  Law  Diet.  tit. 
"Subrogation;"  Downer  v.  Miller,  16  Wis.  627;  7  Cent.  Law  J.  152,  153; 
Wolcott  V.  Sullivan,  6  Paige,  117,  122;  Wilkes  v.  Harper,  1  N.  Y.  586.  Of 
course,  the  fact  that  McNeer  requested  Branson  to  pay  the  freight  cannot 
have  the  effect  to  transfer  the  lien  of  the  railway  company,  (if  there  was  a 
lien,)  since  the  company  never  consented  to  do  so.  So  far  as  the  company 
was  concerned,  it  was  simply  a  payment  of  its  claim,  and  it  gave  a  release 
accordingly.  This  discharged  absolutely  any  real  or  supposed  carrier's  lien, 
and  nothing  was  left  to  transfer.  We  submit,  ihent^Firsit  that  Branson's 
payment  was  purely  voluntary,  as  in  the  case  of  A.'s  paying  B.'s  taxes  with- 
out B.'s  request;  second,  that  it  was  purely  and  simply  a  loan  of  money  from 
Branson  to  McNeer,  secured  by  a  pledge  of  Heckler's  goods,  without  the 
owner's  knowledge  or  consent.  A  carrier  receiving  goods  from  a  wrong-doer, 
has  no  lien  for  freight  charges.  2  Amer.  Ry.  Cas.  (Redf .)  216,  and  note;  Clark 
V.  LoweD  &  L.  B.  Co.,  9  Gray,  281.  Anotlier  feature  of  this  case  Is  import- 
ant, as  showing  the  invalidity  of  Branson's  pretended  "lien."     The  $148 

charged  was  the  entire  freight  on  the  wliole  car,  consisting  of  many 
*617      ^articles  belonging  to  McNeer  and  other  persons,  besides  the  property 

in  question.  Heckler  paid  the  freight  in  full  on  his  property.  When 
the  car  arrived  at  its  destination,  McNeer  pledged  the  only  property  on  which 
the  freight  had  been  paid  to  satisfy  the  cliarges  on  the  balance  of  the  car-load. 
Branson  had  notice  from  his  bill  of  lading  and  railway  receipt  of  the  other 
goods,  but  assumed  to  hold  this  particular  lot  under  a  supposed  transfer  of 
the  carrier's  lien  for  freight  on  the  residue.  This  is  manifestly  improper. 
Adams  v.  Clark,  9  Cush.  215;  2  Redf.  Ry.  Cas.  216,  note;  Hale  v.  Barrett,  26 
ni.  195. 

HoRTON,  G.  J.  It  is  a  general  principle  of  the  law  of  personal 
property,  that  no  one  can  be  divested  of  his  property  without  his  own 
consent.  Founded  upon  this  fundamental  principle,  the  doctrine  is 
well  established  that,  if  the  owner  loses  his  property  or  is  robbed  of 
it,  or  it  is  sold  or  pledged  without  his  consent  by  one  who  has  only  a 
temporary  right  to  its  use  by  hiring  or  otherwise,  or  a  qualified  pos- 
session of  it  for  a  specific  purpose,  as  for  transportation,  or  for  work 
to  be  done  upon  it,  the  owner  can  follow  and  reclaim  it  in  tbe  pos- 
session of  any  person,  however  innocent.  There  are  a  good  many  ex- 
ceptions to  this  general  rule ;  but  this  case  does  not  fall  within  any  of 
these  exceptions.  The  findings  of  fact  show  substantially  that  Mc- 
Neer, without  any  authority  therefor,  pledged  the  personal  property  of 
another  in  his  possession  for  a  specific  purpose  for  a  debt  due  from  him. 
This  is  about  all  there  is  in  the  case,  and  the  court  did  not  commit 
any  error  in  its  ruling  that  the  owner  had  the  right  to  recover  it  with- 
out paying  the  debt  of  McNeer.  "Possession,  though  prima  facie  ev- 
idence of  title,  is  only  prima  facie,  and  subject  to  be  overthrown  by 
other  testimony;  and,  to  acquire  title,  purchase  must  be  made  from 
the  owner  or  one  authorized  to  sell."   Sumner  v.  McFarlan  15  Kan. 
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*600.  As  MoNeer  had  no  aathority  to  pledge  or  sell  the  prop- 
*618  erty,  be  ^conld  no  more  make  a  pledge  of  it  for  his  own  debt 
than  be  could  have  made  a  valid  sajle.  Counsel,  however,  re- 
fer to  the  case  of  Savings  Bank  v.  Atchison,  T.  &  S.  F«  B.  Co.,  20 
Kan.  519y  and  claim  that,  within  the  principles  therein  stated,  the 
plaintiff  in  error  is  entitled  to  a  reversal  of  the  judgment  of  the  lower 
court.  We  do  not  think  that  case  applicable.  The  findings  of  fact 
show  a  wide  distinction.  In  this  case  William  Heckler  hired  McNeer 
to  transport  the  property  from  Ohio  to  Kansas,  and  paid  him  $45 
therefor.  He  understood  that  McNeer  was  going  to  convey  such  prop- 
erty, along  with  certain  household  goods  owned  by  him,  with  other 
personal  property  belonging  to  a  third  party,  in  a  car  which  he  had 
chartered  for  that  special  purpose.  A  bill  of  lading  was  issued  to 
McNeer  for  one  car  containing  lumber,  household  goods,  and  buggies. 
The  freight  for  the  car-load  was  $148.  After  the  goods  had  reached 
their  destination,  the  bill  of  lading  was  turned  over  to  Branson,  and 
the  latter  paid  the  $148  for  freight,  and  then  took  actual,  not  sym- 
bolical, possession  of  the  vehicles.  The  money  does  not  seem  to  have 
been  advanced  upon  the  bill  of  lading,  as  only  a  portion  of  the  prop- 
erty embraced  therein  was  accepted  as  security  for  the  loan»  and  a 
lien  is  only  asserted  to  the  property  taken  into  actual  possession. 
The  balance  of  the  property,  probably  sufficient  to  pay  the  claim  of 
Branson,  seems  to  have  been  retained  by  McNeer.  To  facilitate  com- 
mercial transactions,  a  bill  of  lading  has  grown  to  be  regarded  as 
the  symbolical  representation  of  the  goods  which  it  describes;  but  its 
transfer  only  carries  with  it  generally  such  rights  as  the  party  in  pos- 
session of  the  goods  could  transmit  by  actual  corporal  transfer  of  the 
goods  themselves.  In  this  case,  Branson  claims  from  possession. 
As  before  stated,  we  can  only  regard  the  whole  transaction  as  noth- 
ing more  than  the  pledge  of  the  principal's  property  by  the  agent  for 
his  own  debt,  and  without  authority.  There  was  no  fraud  or  mis- 
conduct on  the  part  of  the  owner  of  the  property  transported  to  Ot- 
tawa, and  therefore  the  general  rulo  that  the  possession 
*619  of  goods  *by  a  bailee  or  servant  gives  him  no  power  to  make 
any  disposition  of  them,  except  by  virtue  of  actual  authority 
received  from  the  owner,  is  applicable  here. 

The  judgment  of  the  district  court  will  be  affirmed* 
(All  the  justices  concurring.) 
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JoHH  B.  Shaffer  and  another  v.  Willuh  0.  PiokrblIi. 

July  Term,  1879.- 

Chattel  Mortgage:  Description  of  Property.  A  chattel  mortgage,  in 
which  the  description  of  the  property  mortgaged  is  as  follows:  "Two 
hundred  and  fifty  stock  hogs,  owned  by  the  said  D.  B.  Mott,  in  Franklin 
county,  Kansas,'*  and  which  contains  the  provisions  that,  "until  default 
be  made,  or  until  such  time  as  the  mortgagees  shall  deem  themselves  in- 
secure, the  mortgagor,  said  Mott,  is  to  continue  in  the  peaceable  posses- 
sion of  all  the  property* — ^all  of  which,  in  consjideration  thereof,  he  en- 
gages shall  be  kept  in  as  good  condition  as  the  same  now  is,  and  taken 
care  of  at  his  proper  cost  and  expense,"  Is  not  void  for  uncertainty.^ 

iSee,  also,  Tootle  v.  Lyster,  26  Kan.  597;  Sims  v.  Mead,  29  Kan.  126;  Muse  T. 
Lehman,  80  Kan.  517, 1  Pac.  Rep.  804;  GrifflthB  ▼.  Wheeler,  81  Kan.  24,  2  Pac. 
Rep.  842;  Corbin  t.  Kincaid,  88  Kan.  649,  7  Pac.  Rep.  145. 

The  general  rule  is  that  the  description  in  a  chattel  mortgage  is  sufficient,  if  it 
will  enable  a  third  person,  aided  by  Inquiries  which  the  instrument  itself  sug- 
gesU,  to  identify  the  property.  Wells  v.  Wilcox.  (Iowa,)  28  N.  W.  Rep.  29:  Brock 
V.  Barr,  (Iowa,)  80  If.  W.  Rep.  652;  Ormsby  ▼.  Nolan,  (lowa,)28  N.  W.  Rep.  569; 
Hhutasel  v.  Stephens,  (Iowa,)  27  N.  W.  Rep.  786;  Caldwell  v.  Trowbridge,  (Iowa,) 
26  N.  W.  Rep.  49;  Tolbert  ▼.  Horton,  (Minn.)  22  N.  W.  Rep.  126;  Everett  v.  Brown, 

Sowa.)  20  N.  W.  Rep.  748;  Yant  v.  Harvey,  (Iowa.)  7  ]N.  W.  Rep.  675;  Senter  v. 
itchell,  16  Fed.  Rep.  207;  Merchants  Nat.  Bank  of  St.  Paul  v.  McLaughlin,  2 
Fed.  Rep.  128.  See,  also,  Cass  v.  Gunnison,  (Mich.)  26  N.  W.  Rep.  62;  Knapp  v. 
Dietz,  (Wis.)  24  N.  W.  Rep.  471;  Harris  v.  Kennedy,  (Wis.)  4  N.  W.  Rep.  661; 
Tabor  v.  Sampson,  (Colo.)  4  Pac.  Rep.  45.  But  a  defective  description  will  not 
invalidate  the  mortgage  as  between  the  parties.  Leighton  v.  Stuart,  (Neb.)  26  N. 
W.  Rep.  198. 

The  description  will  not  be  sufficient  if  it  fails  to  distinguish  the  property  from 
other  property  of  a  similar  nature.  Hayes  v.  Wilcox,  (Iowa,)  17  N.  W.  Rep.  110; 
Ormsby  v.  Nolaii,  (Iowa,)  28  N.  W.  Rep.  569.  The  fact  that,  instead  of  fifty  head 
of  cattle,  as  stated  in  the  mortgage,  the  mortgagor  only  owned  twenty-eight  of 
the  kind  described,  will  not  invalidate  the  mortgage  as  to  those  which  he  pos- 
sessed. Kenyon  v.  Framel.  (Iowa.)  28  N.  W.  Rep.  87.  A  mortgage  describing  the 
property  as  "the  entire  stock  in  trade  and  fixtures  of  the  said  William  Wetpel, 
consisting  of  clocks,  watches,  chains,  show-cases.  Jewelry,  and  all  goods  included 
in  his  stock,  tools,  and  material,  excepting  one  safe,  one  regulator,  one  astro- 
nomical clock,  two  musical  clocks,  and  stock  in  trade  to  the  amount  of  two  hun- 
dred dollars,"  is  void  for  uncertainty.  Fowler  v.  Hunt,  (Wis.)  4  N.  W.  Rep.  481. 
Where  it  is  claimed  that  a  "skid- engine"  used  to  run  a  "portable  saw-mill"  cov 
ered  by  the  mortgage  is  to  be  regarded  as  part  and  parcel  of  the  "portable  saw- 
mill." parol  proof  as  to  the  extent  and  meaning  of  the  term  "portable  saw-mill." 
and  the  sense  in  which  it  was  used  by  the  parties  is  admissible.  Weber  v.  Illing» 
(Wis.)27N.  W.  Rep.  884. 

The  mortgage  must  indicate  where  the  property  may  be  found  on  inquiry 
Muir  V.  Blake,  (Iowa,)  11  N.  W.  Rep.  620;  Hayes  v.  Wilcox,  (Iowa,)  17  N.  W.Rep. 
110;  Ormsby  v.  Nolan,  (Iowa.)  28  N.  W.  Rep.  569.  But  in  Jones  v.  Workman, 
IWis.)  27  N.  W.  Rep.  158.  it  was  held  that  where  the  mortgage  otherwise  sufficiently 
describes  the  property,  (in  this  instance,  a  stallion,)  the  mere  fact  that  it  was  not 
at  the  place  wnere  the  mortgage  recited  it  as  being,  will  not  vitiate  the  mortgage. 
The  ioeus  of  the  property  is  sufficiently  set  out  if  tne  mortgage  states  that  it  is  in 
the  possession  of  the  mortgagor  in  n  certain  county.  Wells  v.  Wilcox,  (Iowa,)  28 
N.  W.  Rep.  29;  Brock  v.  Barr,  (Iowa,)  80  N.  W.  Kep.  862;  Wheeler  v.  Becker, 
(Iowa,)  28  N.  W.  Rep.  40.  Where  the  mortgage  described  the  cattle  secured  as 
being  upon  the  grantor's  farm  in  a  certain  township,  the  fact  that  the  part  of  the 
farm  on  which  tney  were  was  situated  in  an  adioining  township  is  not  material. 
Kenyon  ▼.  Framel,  (Iowa,)  28  N.  W.  Rep.  87.  £vidence  showing  that  the  parties 
understood  that  the  property  was  to  be  removed  to  the  place  designated  in  the 
mortgage  is  adraissiole  to  apply  the  mortgage  to  property  otherwise  correctly 
described.    Adamson  ▼.  Peterson,  (Minn.)w  N.  W.  Rep.  821. 
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Error  from  Franklin  district  court. 

Replevin  broaght  by  Shaffer  &  Becker,  partners,  as  plaintiffs,  to 
recover  the  possession  of  certain  stock  hogs.  The  plaintiffs  claimed 
they  were  the  special  owners  of  two  hundred  and  fifty  hogs,  by  virtue 
of  a  certain  chattel  mortgage  executed  to  them  by  one  D.  B.  Mott, 
on  October  15,  1877,  and  that  the  hogs  sued  for  were  included  in  said 
mortgage.  Pickrell,  as  sheriff,  held  a  writ  of  attachment  against 
said  Mott,  at  the  suit  of  one  E.  V.  Boissiere,  and  by  virtue  of  such 
writ  had  levied  on  the  hogs,  and  taken  them  into  his  possession.  The 
petition  of  plaintiffs  was  filed  on  January  18,  1878.  The  case  was 
tried  by  the  court,  September  17,  1878,  a  jury  having  been  waived. 
The  findings  of  fact  are  as  follows :  On  the  sixteenth  day  of  October, 
1877,  the  plaintiffs  loaned  to  one  D.  B.  Mott  $303,  and  as 
*620  evidence  thereof,  and  to  secure  *the  payment  of  said  sum  and 
interest,  said  Mott  then  executed  and  delivered  to  the  plaintiffs 
the  note  and  chattel  mortgage  set  out  in  the  plaintiffs'  petition.  Said 
chattel  mortgage  was  duly  filed  and  recorded  in  the  office  of  the  regis- 
ter of  deeds  of  Franklin  county,  on  the  sixteenth  of  October,  1877. 
Shortly  after  the  giving  of  said  note  and  mortgage,  said  Mott  ab- 
sconded from  the  state  of  Kansas  into  Canada,  where  be  has  since 
remained.  On  the  twelfth  of  December,  1877,  and  after  said  Mott 
had  so  absconded,  one  E.  Y.  Boissiere,  to  whom  said  Mott  was  in- 
debted in  the  sum  of  $1,800,  brought  suit  in  this  court  against  said 
Mott  upon  said  demand,  and  in  said  action  sued  out  an  attachment 
directed  to  the  sheriff  of  Franklin  county,  who  is  the  defendant  herein. 
That  sheriff,  on  the  thirteenth  of  December,  1877,  levied  the  said 
attachment  upon  all  the  property  mentioned  in  said  chattel  mortgage, 
including  the  hogs  mentioned  in.plaintiffs*  petition,  and  which  hogs 
were  the  only  hogs  levied  upon  by  virtue  of  said  attachment.  Said 
Mott,  before  leaving  the  state  of  Kansas,  had  sold  and  disposed  of  all 
other  hogs  owned  by  him  at  the  time  of  the  execution  of  said  mort- 
gage, and  neither  party  to  this  action  has  ever  realized  any  value 
from  the  hogs  so  disposed  of  by  said  Mott.  After  defendant  had  made 
the  levy  upon  the  hogs  mentioned  in  plaintiffs'  petition,  but  upon  the 
same  day,  and  before  he  had  removed  the  hogs  from  the  farm  on 
which  the  same  were  seized,  defendant  was  informed  that  plaintiffs 
claimed  to  have  a  mortgage  upon  the  property  so  levied  upon,  or  part 
thereof;  and  thereupon  defendant  proceeded  to  the  register's  office  of 
Franklin  county,  and  actually  there  saw  and  read  the  plaintiffs'  said 
mortgage  aforesaid,  and  was  thereafter  on  the  same  day  informed  by 
plaintiffs  of  said  mortgage  aforesaid,  and  was  thereafter  on  the  same 
day  informed  by  plaintiffs  that  the  hogs  upon  which  the  defendant  had 
levied  said  attachment  were  a  part  of  the  hogs  mentioned  and  described 
in  said  mortgage.  Defendant  thereupon  surrendered  to  the  plaintiffs 
the  mare  and  horse  mentioned  in  said  mortgage,  which  were  duly  sold 
by  plaintiffs  according  to  law,  and  the  proceeds  of  such  sale,  amounting 
to  $109.40,  were  by  them  applied  in  payment  of  said  mortgage  debt, 
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the  balance  whereof  at  this  day  amounts  to  $194.60,  with  interest 
thereon  at  12  per  cent,  per  annum,  from  February  18,  1878 ;  that 
*  plaintiffs  demanded  of  defendant  the  hogs  mentioned  in  the  petition 
in  this  action,  prior  to  commencing  this  action,  and  defendant  re- 
fused to  deliver  the  same  upon  said  demand.  No  personal 
"^631  service  ^was  made  upon  Mott  in  said  attachment  suit,  but  due 
service  by  publication  was  made  therein  after  said  seizure,  and 
said  action  proceeded  to  judgment,  which  was  duly  rendered  on  the 
eighth  day  of  February,  1878 ;  and  in  and  by  said  judgment  said 
hogs  were  ordered  to  be  sold  by  said  sheriff,  and  the  avails  of  said  sale 
applied  to  the  satisfaction  of  the  judgment  so  rendered.  All  the  hogs 
seized  by  defendant  were  stock  hogs,  and  owned  by  said  Mott,  in 
Franklin  county,  Kansas,  at  and  before  the  date  of  plaintiffs'  mort- 
gage, and  were  intended  to  be  covered  by  said  mortgage.  After  the 
seizure  of  said  hogs  by  defendant,  under  said  attachment,  and  after 
judgment  in  said  attachment  suit,  the  plaintiffs  and  defendant  entered 
into  the  following  stipulation: 

[Court  and  title.]  It  is  stipulated  between  Shaffer  &  Becker,  William  0. 
Pickrell,  and  E.  V.  Boissiere,  that  the  26  brood  sows,  1  boar,  12  shoats,  and 
25  suckling  pigs,  replevied  in  said  cause  No.  2231,  and  attached  in  said  cause 
No.  2218,  may  be  sold  upon  said  attachment,  with  the  understanding  and 
iigreement  that  the  proceeds  of  such  sale  shall  be  held  by  said  William  0. 
Rckrell,  subject  to  the  event  of  said  suit  No.  2281,  in  lieu  of  said  property. 
Dated  March  11,  1878. 

John  W.  Bbford,  Atty.  for  ShafTer  ft  Becker. 

Bbnson  &  Parkinson,  Attys.  for  B.  V.  Boissiere. 

Wm.  0.  FiCKRBLL,  Sheriff  Franklin  Co.,  Kan. 

The  gross  proceeds  of  the  sale  of  said  hogs  were  $260.25.  The 
necessary  expense  to  the  defendant  of  keeping  said  property  after 
seizure  and  before  sale  was  $110.  The  balance,  after  deducting  ex- 
pense of  keeping,  was  $150.25.  The  court  further  found  as  a  con- 
clufuon  of  law,  that  the  chattel  mortgage  as  to  said  hogs  was  void  for 
uncertainty ;  and,  as  against  the  creditors  of  said  Mott,  was  and  is  no 
lien  upon  the  said  hogs,  or  any  part  thereof.  Judgment  in  favor  of 
the  defendant  for  his  costs.  Shaffer  &  Becker  bring  the  case  here  on 
error. 

John  W.  Deford,  for  plaintiffs  in  error. 

Wherein  does  this  description  materially  differ  from  that  In  Brown  v. 
Holmes,  18  Kan.  *492?  There,  the  instrument  merely  stated  the  numbers 
and  ages  of  the  Texas  cattle,  and  that  they  were  in  the  possession  of  Ledrick, 

in  Monis  county,  Kansas.  Here,  it  states  the  number  of  stock  hogs, 
*622    their  own*ership  by  D.  B.  Mott,  in  Franklin  county,  Kansas,  and  that 

they  were  "to  continue"  in  his  possession,  and  to  be  cared  for  by  him, 
until  a  time  named.  Does  not  the  statement  that  a  certain  number  of  stock 
hogs  are  owned  by  a  party  in  a  given  county  and  state,  and  to  continue  in  hia 
possession^  convey  more  information  than  the  stat^aent  that  a  specified  num« 
ber  of  Texas  cattle,  of  such  and  such  ages,  are  in  the  possession  of  a  man  in  a 
county  and  state  mentioned  ?  Is  there,  quoad  hoc^  any  difference  between 
the  ideas  conveyed,  by  saying  that  a  thing  is  in  a  man^s  possession,  and  that 
it  is  to  continue  in  his  possession  f  No;  for  both  phrases  show  that  he  is  pos* 
V.22K— 28 
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sessed  of  the  thing.  Eddy  v,  Caldwell,  7  Minn.  225,  (Gil.  166;)  Willey  v.  Sny- 
der, 34  Mich.  60.  The  conclusion  of  law  found  by  the  court  below  is  errone- 
ous, and  requires  a  reversal  of  the  Judgment.  Ellington  y.  Charleston,  51 
Ala.  166. 

Benson  d  Parkinson^  for  defendant  in  error. 

The  mortgage  was  void  for  uncertainty  as  to  the  property  in  question,  it  not 
being  sufficiently  described.  The  description  of  property  in  a  chattel  mort- 
gage should  contain  either  some  hint  which  would  have  directed  the  atten- 
tion of  those  reading  it  to  some  source  of  information  beyond  the  words  of  the 
parties  to  it,  or  something  which  would  enable  third  persons  to  identify  the 
property,  aided  by  inquiries  which  the  mortgage  indicates  and  directs,  or  a 
description  which  distinguishes  the  property  from  other  similar  articles. 
Golden  v.  Cockril,  1  Kan.  *259;  Savings  Bank  v.  Sargent,  20  E:an.  576.  Again, 
the  mortgage  does  not  say  that  the  250  stock  hogs  are  all  the  stock  hogs  owned 
by  Mott  in  Franklin  county,  or  otherwise  identify  them.  He  may  have  had 
500  or  5,000  hogs  of  the  same  description,  from  aught  that  appears  in  the 
mortgage  or  in  the  record.  Taken  in  connection  with  the  uncertainty  of  the 
description  otherwise,  this  omission  is  fatal.  Clark  v.  Bey  bum,  1  Kan.  *266. 
If  such  a  description  be  good,  an  indefinite  amount  of  stock  might  be  shielded 
from  the  claims  of  creditors.  McCord  v.  Cooper,  80  Ind.  9;  Ebberlev.  Mayer, 
51  Ind.  285;  Bullock  v.  Williams.  16  Pick.  38;  Blakely  v.  Patrick,  67  N.  C.  40. 

*623  ^HoBTON,  C.  J.  We  think  the  description  in  the  chattel  mort- 
gage of  the  property  claimed  by  the  plaintiffs  in  error  suffi- 
cient, within  the  rale  laid  down  in  Brown  v.  Holmes,  13  Ean.  *482. 
The  description  is :  ''Two  hundred  and  fifty  stock  hogs,  owned  by  the 
said  D.  B.  Mott,  in  Franklin  county,  Kansas."  ♦  *  *  "And," 
the  mortgage  proceeds,  "until  default  be  made  as  aforesaid,  or  until 
such  time  as  the  said  parties  of  the  second  part  shall  deem  them- 
selves insecure  as  aforesaid,  the  said  party  of  the  first  part  to  contviue 
in  the  peaceable  possession  of  all  the  said  goods  and  chattels,  all  which, 
in  consideration  thereof,  he  engages  shall  be  kept  in  as  good  condi- 
tion as  the  same  now  are,  and  taken  care  of  bX  his  proper  oost  and 
expense,"  A  fair  construction  of  these  provisions  is  that  the  hogs, 
at  the  execution  of  the  chattel  mortgage,  were  owned  by  D.  B.  Mott, 
the  mortgagor;  that  they  were  then  in  Franklin  county,  in  this 
state,  and  were  also  in  the  possession  of  said  Mott,  in  said  county. 
The  case  of  the  Savings  Bank  v.  Sargent,  20  Ean.  576,  is  unlike 
this.  In  that  case  the  chattel  mortgage  did  not  name  the  county 
and  state  where  the  property  was  located.  The  suggestion  that  Mott 
may  have  had  500  or  5,000  hogs  of  the  same  description  in  Franklin 
county,  from  aught  that  appears  in  the  mortgage  or  in  the  record,  is 
without  particular  force,  as  the  canon  of  construction  is  to  solve  the 
doubts,  if  any  exist,  in  favor,  rather  than  against,  the  validity  of  a 
written  instrument,  and  we  have  no  right  to  imagine  facts  to  exist  in 
the  record  to  invalidate  and  destroy  the  chattel  mortgage. 

The  judgment  of  the  district  court  must  therefore  be  reversed,  and 
the  case  remanded,  with  direction  to  the  court  below  to  enter  judg- 
ment for  the  plaintiffs  in  error,  and  the  proceeds  of  the  sale,  less  the 
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costs  of  $11.0,  to-wit,  the  snm  of  $150.25,  will  be  applied  to  the  pay- 
ment of  the  balance  due  Shaffer  &  Becker,  as  far  as  it  maj  go» 
(All  the  jastices  ooncorriog.) 
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OF  Faola,  Kansas.^ 

July  Term,  1879. 

!•  Building  Association:  Valid  Corporate  Existence:  Powers.  Where, 
under  the  "private  corporations"  laws  of  1868, 1870,  and  1871,  (Gen.  St. 
190  et  aeq.;  Laws  1870,  pp.  125, 126;  Laws  1871,  pp.  169, 170.)  the  char- 
ter of  an  intended  private  corporation  is  duly  drawn,  subscribed,  ac- 
knowledged, and  filed  in  the  office  of  the  secretary  of  state,  and  a  duly- 
certified  copy  thereof  is  issued  to  the  company  by  the  secretary  of  state, 
such  company  then  has  a  valid  corporate  existence,  and  may  legally  or- 
ganize as  a  corporation.  It  may  then  open  books  for  subscriptions  to  its 
capital  stock,  and  when  the  larger  portion  thereof  is  subscribed  for  and 
taken,  and  the  amount  taken  is  as  much  as  the  law  requires  the  corpo- 
ration to  possess,  such  corporation  then  has  the  power  to  transact  such 
business  as  its  charter  contemplates,  although  the  entire  amount  of  the 
capital  stock  as  fixed  by  the  charter  has  not  yet  been  subscribed  for  or 
taken. 

S. :  Authority  to  Loan  Money.  A  building  and  savings  associa- 
tion duly  organized  under  the  said  laws  of  Kansas,  whose  object  is  "the 
accumulation  of  a  fund  by  small  monthly  installments,  to  enable  mem- 
bers of  the  association  to  purchase  real  estate,  erect  buildings,  redeem 
mortgages,  satisfy  ground  rent,  loan  money,  pay  taxes;  and  effect  other 
similar  purposes,"  has  authority  to  loan  money  from  such  accumulated 
fund  to  its  members. 

8. :  Power  as  to  Security  for  Loan.  Where  a  corporation  is  au- 
thorized to  loan  money,  but  its  charter  does  not  expressly  authorize  it  to 
take  a  mortgage  or  any  other  security,  the  corporation  will  nevertheless 
have  power  by  implication  to  take  a  mortgage  to  secure  the  repayment  of 
its  funds  loaned,  where  the  debt  is  b(ynaflde,  and  created  in  the  regular 
course  of  business. 

4.  Estoppel:  Corporation:  Note  and  Mortgage  to*  Corporation. 
Where  a  note  and  mortgage  are  given  to  a  de  facto  corporation  in  its  cor- 
porate name,  for  money  loaned  by  the  corporation  to  the  maker  of  the 
note  and  mortgage,  and  such  corporation  apparently  has  the  power  to 
loan  money  and  teke  notes  and  mortgages  therefor,  field,  that  the  mere 
giving  of  said  note  and  mortgage,  and  the  receiving  of  the  money  there- 
for, will.  In  the  absence  of  fraud  and  misrepresentation,  be  considered 
such  an  admission  of  the  corporate  existence  and  power  of  the  corpora- 
tion as  will  estop  the  maker  of  the  note  and  mortgage  from  denying  such 
corporate  existence  or  power.' 

1  See  Hekelnkaemper  v.  Building  Ass'n,  ante,  *540;  Glynn  v.  Building  Ass'n, 
post,  *746.    Building  Association  v.  I^elson,  post,  *751. 

<  A  person  dealing  with  a  corporation  is  estopped  from  denying  its  corporate 
existence,  Oregonian  By.  Co.  v.  Oregon  By.  &  Nav.  Co.,  23  Fed.  Bep.  2S2, 27  Fed. 
Bep.  277;  Broadwell  v.  Merritt,  (Mo.)  1  8.  W.  Bep.  856;  Town  of  Hearcy  v.  Yar- 
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5.  Corporation:  Loan :  Mortgage.    Where  a  corporation  has  power 
*625      to  loan  money  to  its  members,  and  take  security  therefor,  it  *may 
loan  money  to  one  of  its  members,  and  take  the  joint  note  and  mort- 
gage of  such  member  and  another  per8on»  although  the  property  mort* 
gaged  belongs  to  the  other  person. 

0.  Usury :  Building  Assooiation*  Under  the  Laws  of  Kansas,  where  a 
building  and  savings  association  loans  its  funds  to  those  of  its  members 
only  who  bid  the  highest  premium  for  the  priority  of  the  loan,  and  notes 
are  given  by  the  borrower  to  the  association  for  an  amount  equal  to  both 
the  premium  bid  and  money  received  by  the  borrower,  Tield,  that  Uie  con- 
tract between  the  boiTOwer  and  lender  in  such  a  case  is  not  usurious.' 

m 

7.  Building  Association:  Surety:  Bights  of.  Where  a  member  of  a 
building  and  saving  association  borrows  money  from  the  association,  and 
gives  a  joint  note  of  himself  and  another  as  security  therefor, — ^the  mort- 
gaged property  belonging  to  the  other  person, — and  also  at  the  same  time 

*  assigns  to  the  association  a  sliare  of  stock  in  the  association  as  additional 
security  for  the  debt,  such  other  person  has  the  right,  when  sued  for  the 
debt,  to  have  such  stock  first  sold  to  satisfy  such  debt. 

Error  from  Shawnee  district  court. 
The  case  is  stated  in  the  opinion. 
B.  F.  Simpson^  for  plaintiffs  in  error. 
W.  T.  Johnston,  for  defendant  in  error. 

YalbntinEi  J.  This  was  an  action  brought  by  the  Citizens*  BuQd' 
ing  &  Savings  Association  of  Faola^  Kansas,  against  B.  W.  Massey 
and  Sallie  E.  Massey,  on  a  certain  promissory  note  and  mortgage 
executed  by  them.  The  action  was  commenced  in  Miami  county, 
but  before  trial  it  was  removed  on  change  of  venue  to  Shawnee 
county,  where  it  was  tried,  and  judgment  rendered  in  favor  of  the 
plaintiff  below,  and  against  the  defendants  below.  The  defend- 
*626  ants  then,  as  ^plaintiffs  in  error,  brought  the  case  to  this  court, 
and  now  ask  for  a  reversal  of  the  judgment  below,  for  various 
reasons  which  they  have  fully  discussed  in  their  briefs.  The  facts  of 
the  case  are  substantially  as  follows :  On  February  4,  1878,  the  de- 
fendants below,  plaintiffs  in  error,  executed  the  note  now  in  suit, 
which  note  reads  as  follows : 

*<9500.  Paola,  Kansas,  February  4, 1873. 

"Fifteen  years  after  date,  we  promise  to  pay  to  the  order  of  the  Citizens' 
Building  &  Savings  Association  of  Paola,  Kansas,  five  hundred  dollars,  for 

nell,  (Ark.)  1  8.  W.  Rep.  819;  Wentz  v.  Lowe,  (Pa.)  8  Atl.  Rep.  878;  Estey  Mannfg 
Co.  V.  RunnellB,  (Mich.)  20  N.  W.  Rep.  828;  Whitney  v.  RobinBon,  (Wis.)  ION. 
W.  Rep.  612;  Grangers'  Business  Ass'n  v.  Clark,  (Cal.)  8  Pac.  Rep.  445;  or  its 
power  to  enter  into  the  contract,  Oregonian  Ry.  Co.  v.  Oregon  Ry.  &  Nav.  Co., 
supra;  Town  of  Searcy  v.  Tarnell,  supra;  Grangers'  Business  Ass'n  v.  Clark. 
supra;  but  he  is  not  estopped  by  fraudulent  dealings  carried  on  for  the  purpose 
ofentrapping  him  into  tne  transaction  upon  which  the  alleged  estoppel  is  based, 
Doyle  V.  Mizner,  (Mich.)  8  N.  W.  Rep.  968.  See,  also,  Adams  ft  Frenoi  Harvester 
Co.  V.  Donahue,  (Minn.)  12  N.  W.  Rep.  854;  Chapman  v.  Colby,  (Mich.)  10  N.  W. 
Rep.  74. 

*  Bee  Burlington  Mutual  Loan  Ass'n  v.  Heider,  (Iowa,)  6  K.  W.  Rep.  07& 
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ralue  received,  ytittt  interest  thereon  at  the  rate  of  one-half  of  one  per  cent, 
per  month,  payable  monthly  on  the  first  Tuesday  of  each  and  every  month,  at 
the  office  of  the  corporation,  in  Faola,  Kansas.    Appraisement  waived. 

"R.  W.  Massey. 

'*Sallib  £.  Massbt." 

To  secure  the  payment  of  this  note,  the  makers  thereof^  on  Febru- 
ary 6,  1873,  executed  to  the  payee  thereof  the  mortgage  now  in  suit, 
on  certain  land  in  Miami  county,  owned  by  said  Sallie  E«  Massey. 
Whether  this  land  was  occupied  as  a  homestead  or  not  is  not  shown. 
This  mortgage,  however,  was  not  only  a  security  for  the  payment  of 
said  promissory  note,  but  it  also  contained  stipalations  making  it  a 
security  for  the  payment  of  certain  dues  and  fines,  which  B.  W.  Mas- 
sey, as  a  member  of  said  Citizens*  Building  &  Savings  Association, 
agreed  to  pay.  It  also  contained  a  stipulation  that,  if  any  default 
should  be  made  in  the  payment  of  said  note  or  interest,  or  in  the  pay- 
ment of  said  dues  or  fines  for  three  months,  or  in  the  payment  of 
taxes  accruing  against  the  land,  or  in  keeping  the  premises  in- 
sured, "then,  in  either  of  these  cases,  the  whole  of  said  sum  men- 
tioned in  said  note,  together  with  the  interest  thereon,  and  the  dues 
and  fines  owing  to  said  association,  shall,  and  by  this  indenture  does, 
immediately  become  due  and  payable."  The  mortgage  also  con- 
tained a  stipulation  giving  to  the  plaintiff  an  attorney's  fee  of  (25,  in 

case  the  mortgage  had  to  be  foreclosed. 
*627     The  Citizens'  Building  &  Savings  Association  was  a  cor^pora- 

tion,  organized  September  2, 1871,  under  the  laws  of  Kansas. 
(Gen.  St.  190  et  seq.;  Laws  1870,  pp.  125, 126;  Laws  1871,  pp.  169, 
170,)  and  did  business  in  the  city  of  Paola,  Miami  county,  Kansas. 
The  object  of  the  association  was  ** the  accumulation  of  a  fund  by  small 
monthly  installments,  to  enable  the  members  to  purchase  real  estate, 
erect  buildings,  redeem  mortgages,  satisfy  ground  rent,  loan  money, 
pay  taxes,  and  effect  other  similar  purposes,  in  such  manner  as  the  as- 
sociation should  from  time  to  time  determine."  The  capital  of  the 
company  was  fixed  at  $100,000,  divided  into  200  shares  of  $500  each. 
Stockholders  were  required  to  pay  on  each  share  held  monthly  dues 
of  $2,  and  a  fine  of  25  cents  was  added  thereto  for  each  failure  to  pay 
the  same  when  due ;  and  should  a  member  fail  for  three  months  to 
pay  his  dues,  interest,  and  fines,  he  should  forfeit  his  shares  of  stock, 
and  all  his  rights  and  privileges  as  a.  member.  As  soon  as  $500  was 
accumulated,  it  was  to  be  loaned,  and  the  preference  or  priority  of 
such  loan  was  sold  to  the  stockholder  offering  to  pay  the  highest 
premium  therefor.  A  loan,  or  the  privilege  thereof,  of  not  more  than 
$500  could  be  sold  at  any  one  time,  and  the  premium  offered  was  de- 
ducted from  the  amount  of  the  loan ;  each  loan  to  bear  interest  from 
date  at  the  rate  of  one-half  of  one  per  cent,  per  month,  to  be  paid  at 
the  end  of  every  month.  Every  member  of  the  association  not  in  ar- 
rears was  entitled  to  a  loan  on  good  and  suf&cient  security  of  any  sum 
not  exceeding  the  amount  of  stock  held  by  such  member,  such  loan 
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to  be  made  only  upon  real  estate,  buildings,  or  shares  of  stock  of  the 
association,  (and  sometimes,  in  addition,  personal  security,)  and  eyetj 
member  receiving  a  loan  should  mortgage  to  the  association  as  many 
shares  of  stock  as  he  received  loans,  regardless  of  any  other  security 
he  had  given.  The  member  who  successfully  bid  for  a  loan  would  re* 
ceive  in  money  the  difference  between  the  amount  of  the  loan  and  the 
premium  bid  therefor;  thus,  if  the  premium  bid  was  $200  for  a  loan 
of  $500,  he  would  receive  in  money  $800;  and  he  was  required  to 

give  a  note  for  a  sum  equal  to  the  amount  of  both  the  premium 
*628     and  the  *money  actually  received,  such  sum  to  bear  interest 

at  the  rate  of  one-half  of  one  per  cent,  per  month  payable 
monthly,  to  be  secured  by  mortgage  on  unincumbered  real  estate,  or 
by  shares  of  stock,  and  sometimes,  in  addition  to  the  other  security, 
by  personal  security.  The  ibember  obtaining  the  loan  was  required 
to  continue  to  pay  his  monthly  dues  as  before,  the  same  as  other 
'members,  until,  by  the  accumulation  of  funds,  each  share  after  pay- 
ing the  debts  and  expenses  of  the  association  would  be  worth  par 
value,  when  the  company  would  be  ready  to  be  dissolved  by  the  can- 
cellation of  the  debts  of  those  members  who  had  obtained  loans,  and 
the  payment  to  the  other  members  who  had  not  obtained  loans  the 
par  value  of  their  shares. 

The  above-mentioned  note  and  mortgage  were  given  to  secure  a 
loan  of  $500,  made  by  the  association  to  said  B.  W.  Massey,  who 
was  at  the  time  a  member  of  the  association,  he  having  bid  the  high- 
est premium  offered  therefor.  Subsequently  he  failed  to  pay  his 
monthly  dues,  fines,  and  interest,  and  the  note  and  mortgage  becom- 
ing due  in  accordance  with  the  stipulations  of  the  mortgage,  snit  was 
commenced  thereon  on  August  11, 1875,  in  the  district  court  of  Miami 
county,  by  the  association,  against  the  makers  of  the  note  and  mort- 
gage, for  the  sum  of  $500,  with  interest  thereon  at  the  rate  of  one- 
half  of  one  per  cent,  per  month  from  February  S,  1875,  and  $2  per 
month  for  monthly  dues  for  each  and  every  month  commencing  with 
and  including  March,  1875,  and  $25  attorney's  fee  for  foreclosing 
said  mortgage.  The  defendants  below  filed  separate  answers  to  the 
plaintiff's  petition.  B.  W.  Massey  for  his  defenses  alleged — Firtt, 
that  at  the  time  the  plaintiff  below  made  the  loan  to  him,  and  took 
from  the  defendants  their  note  and  mortgage  to  secure  its  payment^ 
only  157  shares  of  the  200  shares  of  capital  stock  were  subscribed, 
and,  all  the  capital  stock  not  having  been  subscribed,  the  plaintiff  had 
no  legal  power  or  authority  to  transact  business  with  the  defendant, 
to  make  him  a  loan  or  to  take  his  note  and  mortgage ;  second^  that  the 

loan  was  made  in  pursuance  of  a  mutual  agreement  between 
*629     the  ^plaintiff  and  defendant  that  the  plaintiff  should  lend  the 

defendant  money  at  the  rate  of  sixty  per  cent,  per  annum,  and 
that  the  defendant  actually  received  only  about  $200  as  the  consid- 
eration for  said  note;  and,  thirds  that  he  had  paid  to  the  plaintiff  on 
daid  note  and  mortgage  the  sum  of  $500,  and  was  not  indebted  to 
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the  plaintiff  in  any  amount.  The  answer  of  Sallie  £.  Massey—i^f  a<» 
denied  that  the  plaintiff  was  duly  and  legally  incorporated,  denied 
that  it  ever  had  any  legal  or  valid  existence  as  a  corporation ;  and, 
second,  alleged  that  the  capital  stock  of  the  plaintiff  had  not  been 
fully  subscribed ;  that  it  had  no  legal  authority  to  transact  business, 
or  to  take  a  mortgage  to  secure  a  present  loan  of  money ;  and,  third, 
that  the  whole  object  and  intent  of  the  corporation  was  and  is  to 
evade  the  usury  laws  of  the  state;  that  B.  W.  Massey  received  only 
$240  on  said  note;  that  there  was  no  valid  consideration  for  the  other 
$260  thereof,  but  that  it  was  taken  by  the  plaintiff  in  excess  of  the 
legal  rate  of  interest;  and  that  said  B.  W.  Massey  had  paid  on  said 
note  and  mortgage  the  sum  of  $250  in  full  payment  of  the  said  $240; 
and  that  said  defendants  were  not  indebted  to  the  plaintiff  on  said 
note  and  mortgage.  Neither  of  these  answers  was  verified  by  affi- 
davit, and  therefore  the  allegations  of  the  petition,  setting  forth  the 
execution  of  said  note  and  mortgage,  and  the  existence  of  said  asso- 
ciation as  a  borporation,  were  not  put  in  issue.  Civil  Code,  §  108; 
Comp.  Laws  1879,  p.  616,  and  cases  there  cited. 

The  replies  of  the  plaintiff  averred  the  organization  of  the  corpora- 
tion, and  the  opening  of  books  for  subscription  to  the  capital  stock; 
admitted  that  but  157  shares  of  said  capital  stock  had  been  sub- 
scribed; averred  its  authority  to  transact  business;  that  the  note  and 
mortgage  were  executed  and  delivered  to  plaintiff  as  a  corporation; 
admitted  that  the  defendant,  B.  W.  Massey,  received  only  $220  from 
the  plaintiff,  and  that  the  difference  between  said  sum  and  the  $500 
mentioned  in  said  note  and  mortgage  was  a  premium  bid  by  said 
B.  W.  Massey,  as  a  member  of  said  association,  for  a  prior 
*630  ity  of  a  *loan,  at  a  regular  sale  of  plaintiff's  funds,  in  accord- 
ance with  the  constitution  and  by-laws  of  plaintiff,  with  all  of 
which  defendants  were  well  acquainted,  etc. 

The  case  was  tried  on  change  of  venue  by  the  district  court  of 
Shawnee  county,  without  a  jury,  and  judgment  rendered  in  favor  of 
the  plaintiff  for  $550,  for  "principal,  interest,  dues,  and  fines,"  and 
for  $25  for  plaintiff's  attorney's  fee  for  foreclosing  said  mortgage,  and 
for  costs.  The  judgment  is  followed  by  the  usual  decree  for  foreclos- 
ure and  sale  of  the  mortgaged  premises,  without  appraisement,  as 
provided  for  in  the  note  and  mortgage. 

There  are  four  principal  questions  discussed  by  counsel,  which  we 
shall  now  proceed  to  consider,  to-wit :  (1)  Had  the  Citizens'  Build- 
ing &  Savings  Association  legal  power  or  authority  to  transact  busi* 
ness  before  the  full  amount  of  its  capital  stock,  as  fixed  by  its  charter, 
was  subscribed?  (2)  Were  the  defendants,  or  either  of  them,  es- 
topped from  denying  the  authority  of  the  pla;intiff  to  transact  busi- 
ness as  a  corporation?  (8)  If  it  had  such  authority,  did  it  exceed  its 
powers  in  making  a  loan  to  Sallie  E.  Massey,  who  was  not  a  mem- 
ber of  the  corporation  ?     (4)  Was  the  contract  usurious  ? 

The  first  of  these  questions  must  be  answered  in  the  affirmative 
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The  charter  of  the  association  was  duly  drawn,  snbsoribed,  acknowl- 
edged, and  filed  in  the  office  of  the  secretary  of  state,  September  2, 
1871,  and  a  certified  copy  thereof  was  issued  to  the  company  by  the 
secretary  of  state,  September  4,  1871.  Books  were  duly  opened  for 
subscriptions  to  the  capital  stock  of  the  association,  and  one  hundred 
and  fifty-seven  shares  of  this  stock  were  duly  subscribed  for  and  taken ; 
and  the  books  have  since  been  continually  kept  open  to  receive  sub- 
scriptions to  the  capital  stock  of  the  company.  In  the  absence  of 
proof  to  tlie  contrary,  it  is  presumed  that  the  board  of  directors 
named  in  the  charter  duly  organized  by  the  election  of  officers. 
*631  etc.,  and  the  association  *did  do  business  in  the  same  man- 
ner that  it  would  have  done  business  if  it  had  been  duly  and 
legally  organized.  Section  6  of  the  corporation  act  provides  for  se- 
lecting the  board  of  directors  for  the  first  year  before  the  charter  of 
the  corporation  is  filed  with  the  secretary  of  state,  and  section  10 
provides  that  "the  existence  of  the  corporation  shall  date  from  the 
time  of  filing  the  charter,  and  the  certificate  of  the  secretary  of  state 
shall  be  evidence  of  the  time  of  such  filing."  Gen.  St.  193,  193.  It 
would  seem  that  a  corporation  that  had  a  valid  existence  and  a  board 
of  directors  would  have  power  to  do  business,  although  all  the  cap- 
ital stock  of  the  corporation  as  provided  for  by  its  charter  had  not 
yet  been  subscribed  for  and  taken  by  individuals.  In  the  present 
case,  more  than  three-fourths  of  the  capital  stock  had  been  taken ;  all 
the  laws  for  the  creation  and  organization  of  such  corporations  had 
been  substantially  complied  with;  and  there  was  not  then,  and  has 
not  been  at  any  time  since,  any  law  that  requires  a  corporation  like 
this  to  have  more  capital  stock  than  the  amount  that  was  in  this  case 
actually  subscribed  for  and  taken.  Therefore  we  think  the  present 
corporation  had  the  power  to  transact  all  the  legitimate  bnsiness  for 
which  it  was  created.  Hunt  v.  Bridge  Co.,  11  Kan.  ^412,  *4S6,  et  aeq. 
But  it  is  claimed  that  the  charter  of  the  present  corporation  does 
not  confer  power  upon  the  corporation  to  loan  money;  that  it  has  au- 
thority only  to  accumulate  funds  by  small  monthly  installments;  that 
it  is  the  members,  not  the  corporation,  that  may  build  houses,  loan 
money,  etc.  We  do  not  think  that  this  is  a  fair  or  reasonable  con- 
struction of  the  language  and  spirit  of  the  charter.  The  object  of 
the  association  is  therein  stated  to  be  "the  accumulation  of  a  fund 
by  small  monthly  installments,  to  enable  the  members  of  the  associa- 
tion to  purchase  real  estate,  erect  buildings,  redeem  mortgages,  sat- 
isfy ground  rent,  loan  money,  pay  taxes,  and  effect  other  similar  pur- 
poses," etc.  What  was  the.  "fund"  accumulated  for?  To  enable 
members  to  do  certain  things  specified  in  the  charter.  How 
*632  could  it  enable  them  to  do  *these  things?  By  loaning  them 
money  from  its  accumulated  fund.  By  fair  implication,  it  was 
one  of  the  purposes  of  the  charter,  and  one  of  the  powers  intended  to 
be  conferred  upon  the  company  by  it,  to  loan  its  accumulated  funds 
to  its  members.     But  the  word  "loan"  is  sometimes,  though  improp- 
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erly,  ased  in  the  sense  of  "borrow."  Thus,  in  the  case  of  the  Cin- 
cinnati German  Bldg.  Ass'n  No.  3  v.  Flach,  1  Cin.  469,  Jadge  Ha- 
OANS,  in  delivering  the  opinion  of  the  court,  and  in  speaking  of  a  mem- 
ber borrowing  money  from  the  association,  says:  *'He  chose,  by 
drawing  according  to  the  constitution  and  by-laws  of  the  corporation, 
to  loan  from  it."  etc.  The  word  "loan"  was  probably  used  in  the 
present  case  in  the  sense  of  borrow.  It  was  probably  not  the  inten- 
tion of  the  company  to  enable  its  individual  members  to  loan  money 
to  other  persons,  but  rather  to  enable  its  members  to  borrow  money 
from  its  own  funds;  and  this  was  the  universal  practice  of  the  com- 
pany and  its  members,  so  far  as  is  shown.  We  think  that  it  was  in- 
tended by  the  charter  to  confer  upon  the  corporation  the  power  to 
loan  its  funds  (accumulated  as  aforesaid)  to  its  members,  in  such 
manner  and  under  such  roles  and  regulations  as  the  association 
might  from  time  to  time  determine  and  adopt,  within  the  provisions 
of  its  charter.  And  if  it  had  the  right  to  loan  its  funds,  then  it  nec- 
essarily, and  by  unavoidable  implication,  had  the  right  to  take  secur- 
ity for  the  repayment  of  the  money  thus  loaned,  and  interest.  2 
Kent,  Gomm.  283;  Silver  Lake  Bank  v.  Norths  4  Johns.  Gh.  370, 
373.  Thus,  although  the  charter  contains  no  express  provisions  au- 
thorizing the  taking  of  notes,  mortgages,  or  other  securities,  yet,  by 
authorizing  loans  to  be  made,  it  does,  by  the  clearest  implication,  au- 
thorize all  securities  to  be  taken  which  are  usually  taken  to  secure 
loans.  We  are,  of  course,  supposing  the  whole  transaction  to  be 
bona  fide  on  the  part  of  the  corporation,  and  the  debt  to  be  created 
in  its  regular  course  of  business.  Gorporations  possess  all  those  pow- 
ers which  are  expressly  conferred  upon  them  by  the  acts  of  in- 
*638  corporation,  *and  all  those  additional  and  incidental  powers 
which  are  reasonably  necessary  for  the  purpose  of  carrying 
Into  effect  the  powers  expressly  granted,  and*  reasonably  necessary 
for  the  purpose  of  attaining  the  objects  of  their  creation. 

But  suppose  the  company  was  not  duly  organized,  and  that  it  ex- 
ceeded its  authority  in  making  the  loan,  and  taking  the  note  and 
mortgage  involved  in  this  action  to  secure  such  loan,  then  were  the 
defendants,  (plaintiffs  in  error,)  or  either  of  them,  estopped  from  de- 
nying the  corporate  existence  of  the  plaintiff,  (defendant  in  error,)  or 
its  authority  to  transact  business  as  a  corporation  ?  It  is  admitted 
that  on  October  35,  1872,  B.  W.  Massey  became,  and  at  the  time  the 
loan  was  made  to  him  was,  and  for  a  long  time  thereafter  continued 
to  be,  a  member  and  stockholder  of  said  corporation;  that  when  he 
became  a  member  thereof  he  subscribed  to  the  constitution  and  by- 
laws thereof,  a  printed  copy  of  which  he  has  had  in  his  possession 
ever  since;  that  in  an  open  meeting  of  the  association  he,  in  accdrd- 
ance  with  the  rules  and  regulations  of  the  association,  successfully 
competed  with  other  members  of  the  association  for  the  priority  of 
the  loan  to  secure  which  said  note  and  mortgage  were  afterwards 
given,  by  offering  to  pay  the  highest  premium  bid  therefor.     Having 
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thas  recognized  and  dealt  with  the  plaintiff  below  as  a  corporation, 
participating  in  its  business,  and  receiving  the  benefits  to  which  his 
membership  therein  entitled  him,  we  think  be  is  estopped  from  deny- 
ing-the  corporate  existence  of  the  company,  and  is  liable  on  his  con- 
tract with  it.  The  company  was  at  least  a  de  facto  corporation  (ex- 
isting de  facto  as  a  corporation  under  an  existing  law,)  with  apparent 
power  to  loan  money  to  its  members,  and  take  notes  and  mortgages, 
and  therefore  the  giving  of  the  note  and  mortgage  to  it,  under  the  cir- 
cumstances  of  this  case  is,  in  the  absence  of  fraud  and  misrepresenta- 
tion, such  an  admission  of  the  corporate  existence  and  power  of  the 
company  as  to  estop  the  maker  thereof  from  denying  that  there  was 
or  is  such  a  corporation  or  power.  '^One  cannot,  in  the  same 
*684  transaction,  both  afSrm  and  deny  the  existence  *of  a  corpora- 
tion; as,  if  he  gives  a  note  running  to  a  corporation,  he  is 
estopped,  when  called  on  for  payment,  to  deny  the  existence  of  the 
corporate  body."  Bish.  Cont.  §  132.  We  would  also  refer  to  the 
following  authorities,  to-wit :  Ang.  &  A.  Corp.  (10th  Ed.)  648,  649, 
and  cases  there  cited;  John  v.  Farmers',  etc..  Bank,  2  Blackf.  367; 
Byan  v.  Vanlandingham,  7  Ind.  416 ;  Congregational  Soc.  v,  Peny, 
6  N.  H.  164;  Jones  v.  Bank  of  Tennessee,  8  B.  Mon.  122;  Franklin 
V.  Twogood,  18  Iowa,  516,  525;  Baihroad  Co.  v.  Hurst,  9  Ala.  513; 
Den  V.  Van  Houten,  10  N.  J.  Law,  270;  Depew  v.  Bank  of  Limestone, 
1  J.  J.  Marsh.  880;  Hutchins  v.  Smith,  46  Barb.  235,  240;  Hager- 
man  v.  Ohio  Building  &  Bav.  Ass'n,  26  Ohio  Bt.  186;  Newburg  Petro* 
leum  Co.  v.  Weare,  27  Ohio  St.  343.  Many  authorities  might  be 
cited  in  support  of  the  foregoing  doctrine,  but  we  think  these  are 
sufficient. 

But  it  is  insisted  that  Sallie  E.  Massey,  Who  was  not  a  member  of 
the  association,  is  not  estopped  from  denying  the  corporate  existence 
of  the  company,  or  from  asserting  that  the  loan  was  in  violation  of 
the  authority  conferred  by  its  charter,  or  by  the  laws  of  Kansas,  and 
hence  that  the  collection  of  the  debt  cannot  be  enforced  as  against 
her.  It  is  true  that  .she  was  never  a  member  of  the  association,  and 
that  the  mortgaged  premises  belonged  to  her.  It  is  also  true  that  B. 
W.  Massey  alone  effected  the  loan.  But  still  the  note  and  mortgage 
were  executed  by  Sallie  E.  Massey  as  well  as  by  B.  W.  Massey;  that 
is,  the  note  and  mortgage  were  executed  jointly  by  B.  W.  Massey  and 
Sallie  E.  Massey,  to  secure  a  loan  effected,  by  B.  W.  Massey,  and 
therefore  Sallie  E.  Massey,  as  well  as  B,  W.  Massey,  dealt  with  the 
plaintiff  below  as  a  corporation,  giving  a  note  and  mortgage  to  it  in 
its  corporate  name,  and  enabling  B.  W.  Massey  to  get  money  from 
the  company  then  admitted  to  be  a  corporation,  which  he  oould  not 
have  otherwise  obtained.  Therefore,  under  the  authorities  already 
cited,  we  think  that  Sallie  E.  Massey  is  estopped  from  denying  the 
corporate  existence  of  the  plaintiff  below.  Whether  a  cor^ 
*6d5  ""poration  of  this  kind  has  the  legal  right  to  loan  its  funds  to 
others  than  its  members,  it  is  not  ne^ssary  for  us  now  to  de- 
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die,  for  the  qoestion  is » not  fairly  in  the  ease.  The  reeord  fairly 
shows  that  the  loan  was  made  to  B.  W.  Massey  alone,  to  whom  tbe 
corporation  had  an  undoubted  right  to  loan  its  funds;  and  Sallie  E. 
Massey  was  only  a  surety.  The  loan  was  contracted  for  by  B.  W. 
Massey  at  a  regular  sale  for  tbe  priority  of  such  loan,  by  Massey  bid- 
ding the  highest  premium  offered  for  such  priority,  and  the  company 
accepting  the  bid.  Nothing  further  was  necessary  to  be  done  after 
the  sale  to  complete  the  loan,  except  for  Massey  to  furnish  to  the 
company  the  required  security  for  the  loan.  This  he  afterwards  did, 
by  furnishing  to  the  company  the  joint  note  and  mortgage  of  himself 
and  wife,  said  Sallie  E.  Massey.  Both  knew  the  custom  of  the  com- 
pany to  take  notes,  mortgages,  etc. ;  both  knew  that  Massey  could 
not  obtain  the  money  without  this  security,  or  other  security  equally 
good;  and  then,  with  all  this  knowledge,  both  united  in  giving  this 
security,  and  we  think  the  company  had  the  legal  right  to  take  it ; 
and  Mrs.  Massey,  as  well  as  her  husband,  is  estopped  from  denying 
its  validity.  All  was  bona  fide;  at  least,  no  claim  of  bad  faith  can 
be  urged  against  tbe  company. 

But  it  is  claimed  that,  if  Mrs.  Massey  signed  the  note  as  surety, 
the  judgment  should  have  been  rendered  against  her,  under  section 
470  of  the  Civil  Code.  Gen.  St.  720.  This  question,  however,  was 
not  raised  in  the  court  below,  so  far  as  appears  from  the  record,  and 
therefore  it  is  not  properly  before  this  court  for  consideration.  Kelly 
V.  Collins,  11  Ohio,  810.  Besides,  a  judgment  rendered  in  a  case 
like  the  present,  under  section  470  of  the  Code,  could  apply  only  to 
the  collection  on  execution  of  any  remainder  still  due,  after  all  the 
property  specifically  pledged  for  the  payment  of  the  debt  had  been 
exhausted.  No  execution  to  collect  such  remainder  was  ordered  in 
this  case,  and  it  may  be  that  such  a  thing  is  unnecessary. 

Was  the  contract  usurious,  and  the  judgment  of  the  district  court 
consequently  excessive?  The  act  of  March  2,  1869,  (Laws 
*636  1869,  p.  37,)  provides  "that  premiums  bid  for  pri*ority  of  loan 
in  building  and  saving  or  trust  associations,  organized  under 
the  corporation  laws  of  this  state,  by  the  members  of  such  associa- 
tions, shall  not  be  deemed  as  usury,  or  subject  to  the  provisions  of 
sections  three  and  four  of  an  act  regulating  the  interest  of  money, 
(Gen.  St.  1868,  c.  51,  pp.  525,526;)  and  all  such  premiums  incorpo- 
rated in  the  notes  given  by  the  members  of  the  associations,  and  all  the 
fines  assessed  against  its  members  in  accordance  with  the  by-laws  of 
such  associations,  may  be  collected  by  oivil  action  before  any  court 
having  jurisdiction. "  This  law  was  in  force  when  the  contract  be- 
tween these  parties  was  made.  B.  W.  Massey  was  a  member  of  the 
association,  which  was  organized  under  the  corporation  laws  of  this 
state.  He  became  a  member  on  equal  terms  with  all  the  other  mem- 
bers, was  subject  to  the  same  rules  and  regulations,  and  was  entitled 
to  the  same  benefits  arising  from  it.  It  was  evidently  expected  that 
in  time — probably  in  eight  or  nine  years — ^the  accumulations  of  the 
company  would  bring  eac)i  share  up  to  par  value,  after  paying  ex 
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penses  and  debts  of  the  corporation;  in  which  event  the  debts  doe  the 
association  for  advances  to  members  who  had  kept  their  does  and  in- 
terest paid  would  be  canceled,  and  those  members  who  had  not  ob- 
tained any  loan  woald  be  paid  the  value  of  their  shares.  It  was  a 
voluntary  association  of  persons  governed  by  certain  regulations 
adopted  by  themselves,  and  intended  for  their  mutual  benefit,  and 
anything  that  benefited  the  association  benefited  each  individual. 
The  monthly  payment  of  dues  was  exacted  for  the  privilege  of  mem- 
bership, and  of  ultimately  sharing  in  the  dividends  of  the  funds  of  the 
corporation ;  and  these  dues  were  paid  by  all  members  alike,  whether 
they  were  borrowers  or  not.  The  payment  of  interest  was  only  at  the 
rate  of  one-half  of  one  per  cent,  per  month.  It  was  not  necessary 
for  any  member  to  pay  a  fine  unless  he  chose  to  be  delinquent  in  the 
payment  of  his  dues  or  interest.  The  premiums  bid  were  never  in 
fact  paid,  but  merely  deducted  out  of  the  amount  advanced  by  the 

company,  and  it  was  never  intended  that  the  note  or  mortgage 
*6S7     or  the  debt  which  they  evidenced  should  be  paid;  but  that  at  *the 

closing  up  of  the  affairs  of  the  association,  (which  would  prob- 
ably be  within  eight  or  nine  years  from  its  organization,)  the  debt  and 
note  and  mortgage  should  be  canceled.  Then  how,  in  face  of  these 
facts,  and  of  the  said  act  of  March  2,  1869,  (against  which  there  is 
no  constitutional  inhibition,)  can  it  be  said  that  the  present  contract 
is  usurious?  Massey  paid  nothing,  nor  was  he  to  pay  anything,  ex- 
cept his  monthly  dues  and  interest ;  and  he  received  from  the  corpo- 
ration $220.  This  was  more  in  the  nature  of  a  payment  by  the  as- 
sociation, in  advance  of  the  dividend  which  would  finally  be  due  to 
Massey,  than  of  a  loan.  Or  rather  it  would  be  more  in  the  nature 
of  a  sale  by  Massey  to  the  company  of  his  contemplated  dividend, 
than  of  anything  else.  Massey  continued  to  have  an  interest  in  the 
company  after  receiving  said  money  and  giving  said  note  and  mort- 
gage. He  was  still  a  member,  and  was  still  required  to  pay  his 
monthly  dues,  and  also  interest.  It  is  true  that  he  could  not  receive 
any  dividend  except  by  the  final  cancellation  of  his  debt;  bat  he  was 
interested  in  having  his  debt  canceled  at  as  early  a  day  as  possible; 
for  as  soon  as  that  was  done,  he  would  cease  to  pay  monthly  dues  or 
interest.  And  the  more  that  Massey  should  do  in  any  manner  to  in- 
crease the  funds  of  the  company,  the  sooner  the  company  itself  would 
close  up  its  business  and  terminate  its  existence,  and  the  sooner  his 
debt  would  be  canceled,  and  the  sooner  he  would  cease  to  pay  dues 
and  interest.  It  would  be  possible  for  the  company  to  be  so  prosper- 
ous by  the  collection  of  dues,  interest,  and  fines  from  other  members 
of  the  association  that  Massey  would  not  pay  to  the  company,  in  the 
aggregate,  by  way  of  dues,  interest,  and  fines,  as  much  as  he  actually 
received  from  the  company.  And,  if  so,  then  there  would  be  no  room 
for  charging  usury  against  the  company.  How  prosperous  the  com- 
pany has  been  we  cannot  tell  from  the  record,  but  probably  not  veiy 
prosperous.  This  sort  of  corporations  has  generally  not  met  the  ex- 
pectations of  any  class  of  its  members.    They  have  generally  proved 
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to  be  snares  and  delasions  to  all  their  members,  whether  in- 
*688  vestors  or  borrowers.  Gen^erally,  to  use  a  common  phrase, 
*'tbey  don't  pay."  And*  it  is  seldom  that  either  borrowers  or 
investors  oan  make  any  profit  out  of  them,  considering  the  time, 
trouble,  and  expense  necessary  in  organizing  them  and  keeping  tbem 
in  operation.  Upon  this  question  of  usury  we  would  refer  to  the  fol- 
lowing cases:  Citizens'  Mut.  Loan  Ass'n  v.  Webster,  25  Barb.  263; 
Shannon  v.  Dunn,  43  N.  H.  194;  Burbridge  v.  Cotton,  8  Eng.  Law 
&  Eq.  57;  Silver  v.  Barnes,  6  Bing.  (N.  C.)  180. 

The  judgment  of  the  court  below,  so  far  as  the  amount  of  recovery 
is  concerned,  will  not  be  disturbed ;  but  we  are  of  opinion  that  the 
decree  should  be  so  modified  as  to  direct  first  the  sale  of  the  share  of 
stock  assigned  or  transferred,  or,  in  the  language  of  article  5  of  the 
by-laws,  "mortgaged"  to  the  association  by  B.  W.  Massey,  and  that 
the  proceeds  of  such  sale  be  credited  on  the  judgment,  before  proceed- 
ing to  sell  the  mortgaged  real  estate.  Said  share  must  have  some 
value,  and  probably  there  is  no  better  way  to  ascertain  its  value  than 
by  offering  it  for  sale.  Said  share  may  be  sold  subject  to  all  dues 
which  have  accrued  against  it  since  the  trial  of  this  case  in  the  court* 
belowy  or  it  may  be  sold  freed  from  all  dues  which  have  accrued  prior 
to  the  sale ;  and  in  that  case  the  dues  which  have  accrued  since  said 
iirial,  and  before  the  sale,  will  be  first  paid  out  of  the  proceeds  of  the 
sale. 

It  is  claimed,  however,  that  said  share  has  not  only  been  assigned, 
but  has  been  forfeited,  to  the  company,  and  therefore  that  no  credit 
should  be  allowed  for  it.  This,  however,  is  not  in  accordance  with 
the  rules  of  equity  that  apply  in  such  cases,  where  personal  property 
has  been  pledged  as  a  security  for  a  debt.  And  this  stock  was 
pledged  merely  as  a  security  for  a  debt.  If  A.  borrow  money  from 
B.,  and  give  his  note  therefor,  with  C.  as  his  surety,  who  mortgages 
his  property  to  secure  A.'s  debt,  and  at  the  same  time  A.  delivers  to 
B.  his  watch,  as  additional  security,  to  be  forfeited  if  default  be  made 
in  the  payment,  can  B.  keep  the  watch,  and  recover  from  the 
*6S9  makers  of  the  note  the  full  amount  of  the  *debt  and  interest, 
— having  C.'s  mortgaged  property  sold  to  satisfy  the  same? 
Or  would  not  C.  be  entitled  to  have  the  watch  sold  first,  and  the  pro- 
ceeds of  such  sale  credited  on  the  judgment,  before  his  property  can 
be  appropriated  to  the  payment  thereof?  If  the  share  has  any  value, 
Mrs.  Massey  has  the  right  to  have  that  value  credited  on  the  judg- 
ment, before  any  of  the  proceeds  of  the  sale  of  her  property  shall  be 
applied  to  its  payment.  With  this  modification,  the  judgment  of  the 
€Ourt  below  will  be  affirmed.  The  costs  of  this  court  will  be  equally 
divided. 

The  same  questions  being  involved  in  the  other  two  cases  of  this 
«ame  title  now  pending  in  this  court,  and  numbered  respectively  1411 
and  1412,  the  same  judgment  will  be  rendered. 

(All  the  justices  concurring.) 
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Cemtbal  Bbangh  n.  p.  B.  Co.  p.  J.  C.  Butmar. 

July  Term,  1879. 

• 
1«  Bailroads :  Stook  Law  of  1874 :  Demand :  Evidence.  Under  the  act 
of  1874,  "relating  to  killing  or  wounding  stock  by  railroads,"  (Gomp. 
Laws  1879,  pp.  784,  785,)  a  demand  must  be  made  of  the  railroad  com- 
pany for  the  value  of  the  stock  killed,  or  for  damages  for  injuries  thereto; 
but  this  demand  "may  be  made  of  any  ticket  agent  or  station  agent  of 
such  railway  company,"  (section  8  of  said  act,)  and  the  demand  may  be 
made  orally,  and  not  in  writing.  Hence,  when  such  a  demand  is  made, 
what  the  agent  says  at  the  time  concerning  the  matter  may  be  given  in 
evidence  against  the  railroad  company,  in  an  action  brought  by  the  owner 
of  the  stock  against  the  railroad  company  for  injuries  done  by  the  com- 
pany to  his  stock.  The  agent's  statements,  made  at  such  time,  and  con- 
cerning such  matter,  are  admissions  within  the  scope  of  his  authority, 
and  a  part  of  the  res  gestce.  And  on  the  trial  of  the  case,  where  a  proper 
oral  demand  is  first  proved,  and  no  evidence  is  at  any  time  introduced 
tending  to  disprove  the  same,  it  is  not  material  error  for  the  court  to  per- 
mit the  plaintiff  to  show  by  Incompetent  evidence  that  a  written  demand 
was  also  made.^ 

♦640      ♦2.  :   Evidence:  Immaterial  Etpop.    A  written  demand, 

containing  evidence  showing  what  the  cow  (for  injuries  to  which  this 
suit  was  brought)  was  apprais^  at,  was  introduced  in  evidence  by  the 
plaintiff  on  the  trial.  This  evidence  concerning  the  appraisement  was 
incompetent;  but  each  of  the  appraisers  was  afterwards  introduced  as 
a  witness,  and  testified  that  the  cow  was  worth  $30, — ^just  the  amount 
at  which  said  written  demand  showed  that  the  appraisers  bad  formerly 
appraised  her;  and  all  the  other  evidence  introduced  in  the  case  upon  this 
subject  tended  to  show  that  the  cow  was  worth  that  amount.  Hdd,  that 
no  material  error  was  committed  by  the  Introduction  of  said  incompetent 
evidence,  as  said  incompetent  evidence  was  nob  substantially  prejudicial 
to  the  rights  of  the  defendant. 

8.  :  Evidence:  Compromise:  Admission.   Two  letters  of  W.  P.  D., 

general  superintendent  of  the  defendant  railroad  company,  were  intro- 
duced and  read  in  evidence,  over  general  objections  of  incompetency,  irrel- 
evancy, and  immateriality.  The  subject-matter  of  these  letters  was  within 
the  general  scope  of  the  superintendent's  authority,  and  the  contents 
thereof  were  principally  admissions  of  facts,  and  not  merely  offers  to  com- 
promise, ffeld  that,  although  a  mere  offer  to  compromise  is  not  proper  ev- 
idence, yet  that  an  admission  of  a  fact  is,  and  that  these  letters  were 
properly  introduced  in  evidence. 

4.  :  Evidence.    A  witness  was  permitted  to  testify  that  he  "looked 

about  and  saw  hair  on  the  ties, — ^the  first  tie  had  a  lot  of  hair  on  it,  and 
the  second  one  not  so  much,  and  so  on,'' — as  indicating  that  the  injured 
cow  had  been  pushed  along  the  railroad  track  by  the  company's  engine. 
Held  not  error. 

Error  from  Atchison  district  court. 

*  1  Necessity  of  demand,  and  proof  of  the  same.  Central  Branch  IT.  P.  R.  Go.  ▼• 
VTalters,  24  Kan.  *504.  See,  also,  Central  Branch  U.  P.  R.  Co.  y.  Hotham,  anii, 
^41;  St.  Louis  &  8.  F.  R.  Co.  v.  Weaver,  11  Pac.  Rep.  408. 
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Action  ander  chapter  94,  Laws  1874,  brought  by  Batman  against 
the  railroad  company,  to  recover  $30  damages  for  killing  a  cow  be- 
longing to  the  plaintiff.  Trial  at  the  June  term,  1878,  of  the  district 
court,  and  judgment  for  Butman  for  $29.16  damages,  $25  as  attor- 
ney's fee,  and  for  costs.    The  railroad  company  brings  the  case  here. 

D.  Martin  and  Everest  d  Waggener^  for  plaintiff  in  error. 

Cochran  dt  Heathy  for  defendant  in  error. 

Valentine,  J.  The  only  grounds  urged  for  reversal  in  this  case 
*641     are  that  the  plaintiff  below,  defendant  in  error,  was  ^permitted 

on  the  trial  in  the  court  below  to  introduce  improper  evidence, 
and  that  all  the  evidence  taken  together  did  not  prove  the  plaintiff's 
cause  of  action.  It  would  be  an  inexcusable  waste  of  time  for  us  to 
comment  at  length  upon  the  several  points  made  by  counsel  for  plain- 
tiff in  error,  defendant  below;  hence  we  shall  do  nothing  more  than 
merely  to  refer  to  them,  and  decide  them. 

Under  the  act  of  1874,  ''relating  to  killing  or  wounding  stock  by 
railroads,"  (Comp.  Laws  1879,  pp.  784,  785,)  a  demand  must  be 
made  of  the  railroad  company  for  the  value  of  the  stock  killed,  or  for 
damages  for  injuries  thereto;  but  this  demand  ''may  be  made  of  any 
ticket  agent  or  station  agent  of  such  railway  company,"  (section  3  of 
said  act,)  and  the  demand  may  be  made  orally,  and  not  in  writing. 
Hence,  when  such  a  demand  is  made,  what  the  agent  says  at  the  time 
concerning  the  matter  may  be  given  in  evidence  against  the  railroad 
company,  in  an  action  brought  by  the  owner  of  the  stock  against  the 
railroad  company  for  injuries  done  by  the  company  to  his  stock. 
The  agent's  statements  made  at  such  a  time,  and  concerning  such 
matter,  are  admissions  within  the  scope  of  his  authority,  and  are  a 
part  of  the  res  gesta;  and,  on  the  trial  of  the  case,  where  a  proper 
oral  demand  is  first  proved,  and  no  evidence  is  at  any  time  intro- 
duced tending  to  disprove  the  same,  it  is  not  material  error  for  the 
€ourt  to  permit  the  plaintiff  to  show  by  incompetent  evidence  that  a 
written  demand  was  also  made.  We  therefore  do  not  think  that  the 
eourt  below  materially  erred  with  respect  to  admitting  evidence  con- 
cerning a  demand,  and  what  was  said  at  the  time. 

The  evidence  introduced  on  the  trial,  showing  what  Beller  said, 
was  irrelevant  and  incompetent,  but  we  do  not  think  that  it  could 
have  prejudiced  the  substantial  rights  of  the  defendant  below,  and 
hence  it  was  immaterial.  The  evidence  contained  in  said  written  de- 
mand concerning  the  appraisement  of  the  cow  (for  the  injuries  to 

which  this  suit  was  brought)  we  suppose  was  incompetent. 
*642    But  still,  each  of  *the  appraisers  was  afterwards  introduced 

as  a  witness,  and  testified  that  the  cow  was  worth  $30, — just 
the  amount  at  which  said  written  demand  showed  that  the  appraisers 
had  formerly  appraised  her;  and  all  the  other  evidence  introduced  in 
the  case  npon  that  subject  tended  to  show  that  the  cow  was  worth 
that  amount.     Hence  we  do  not  think  that  any  material  error  was 
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committed^  as  said  evidence  was  not  substantially  prejudicial  to  the 
defendant's  rights. 

We  do  not  think  that  the  oourt  below  erred  in  permitting  the  let- 
ters of  W.  F.  DownSy  the  general  superintendent  of  the  railroad  com- 
pany,  to  be  introduced  and  read  in  evidence.  They  were  objected  to 
generally  for  incompetency,  irrelevancy,  and  immateriality.  The  sub-^ 
ject-matter  thereof  was  within  the  general  scope  of  the  superintend- 
ent's aathority,  and  the  contents  thereof  were  principally  admissioDS 
of  factSy  and  were  not  merely  offers  to  compromise.  Of  course,  it  is 
improper  to  introduce  in  evidence  a  mere  offer  to  compromise;  but 
admissions  of  facts  may  be  so  introduced.  And  therefore  these  let- 
ters were  properly  admitted. 

The  court  below  did  not  err  in  permitting  a  witness  to  testify  that 
he  **looked  about  and  saw  hair  on  the  ties, — the  first  tie  had  a  lot  of 
hair  on  it,  and  the  second  one  not  so  much,  and  so  on," — as  indi- 
cating that  the  injured  cow  had  been  pushed  along  the  railroad  track 
by  the  company's  engine.     Such  was  proper  evidence. 

We  think  there  was  sufficient  evidence  to  authorize  the  court  be- 
low and  the  jury  to  find  that  the  plaintiff's  cause  of  action  was 
proved. 

Not  perceiving  any  substantial  error  committed  by  the  court  below, 
the  judgment  of  the  court  below  will  be  affirmed* 

(All  the  justices  concurring.) 


*648        *P.  B.  Maxson  r.  Prudenoe  Huston  and  others, 

July  Term,  1879. 

ft 

Taxation:  Tax  Deed:  Limitation.    A  tax  deed,  regular  on  its  tsce,  con- 
taining a  perfect  description  of  the  land  conveyed,  and  of  record  the  time 
prescribed  by  the  statute  of  limitations,  is  protected  by  said  statute  firom 
impeacliment  by  evidence  that  the  description  of  the  land  on  the  assess- 
.    ment  roll  and  in  the  sale  oertiflcate  is  fatally  defective.^ 

Error  from  Lyon  district  court. 

P.  B.  Maxson  commenced  an  action  against  James  S.  Demara  to 
quiet  title  to  eighty  acres  of  land  in  Lyon  county,  which  plaintiff  al- 
leged that  he  was  in  possession  of,  and  owned  through  certain  tax 
deeds.  The  present  defendants,  Prudence  Huston  and  eleven  others, 
came  into  the  case  on  their  own  application,  being  the  heirs  of  Max- 
field  Huston,  the  grantee  of  the  land  in  question  from  said  Demara, 

1  See  Wilder  v.  OockBhutt,  25  Kan.  «609;  Martz  v.  Newton,  SO  Kan.  885;  Jordaa 
T.  Kyle,  S7  Kan.  198;  Krntz  v.  Chandler,  82  Kan.  682,  6  Pac.  Rep.  170;  Dodge  ▼ 
Emmons,  84  Kan.  788.  9  Pac.  Rep.  951. 
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wbo  was  the  patentee  thereof  from  the  United  States.  The  defend*- 
ants  filed  an  answer,  and  also  a  cross-petition,. in  which  they  alleged 
that  the  plaintiff  was  in  possession  of  the  land  in  dispute,  and  that 
be  derived  his  title  thereto  through  two  certain  tax  deeds,  which  they 
alleged  are  void  for  various  reasons,  and  asked  that  these  deeds  be 
canceled,  and  declared  a  cloud  upon  their  title,  etc.  At  the  Septem- 
ber term,  1878,  a  trial  by  the  court  was  had,  and  findings  of  fact  and 
conclusions  of  law  were  made,  and  a  decree  was  rendered  as  prayed 
for  by  the  defendants.  The  court  held  the  first  tax  de^d  void,  upon 
evidence  tending;  to  show  that  only  forty  acres  were  assessed  and  sold, 
instead  of  the  eighty  acres  described  in  the  deed ;  and  it  held  the  sec- 
ond deed  void  upon  the  ground  that  the  description  of  the  land  sold, 
as  contained  in  the  certificate  of  sale,  was  so  vague  and  indefinite 
that  it  did  not  disclose  the  sale  of  any  laud,  and  that  hence  a  valid 
deed  could  not  be  predicated  thereon.  The  court  further  held  that 
the  statute  of  limitations  has  no  application  to  this  case ;  also,  that 

the  plaintiff  is  not  entitled  to  receive  back  the  money  paid 
*644    upon  the  deeds,  or  the  subsequent  taxes  paid  ^thereunder. 

Judgment  for  defendants,  and  against  Maxson,  who  brings  the 
case  here  for  review. 

Sterry  d;  Sedgwick,  for  plaintiff  in  error. 

W.  r.  McCarty  and  OilUtt  dk  Forde,  for  defendants  in  error. 

Bbeweb,  J*  The  question  in  this  case  is  whether  a  tax  deed,  reg- 
ular on  its  face,  and  of  record  for  more  than  two  years,  can  be  avoided 
by  proof  of  the  fact  that  the  description  of  the  land  conveyed,  which 
is  full  and  correct  in  the  deed,  is  fatally  defective  both  on  the  assess- 
ment roll  and  in  the  sale  certificate.  The  description  in  the  case  at 
bar,  on  the  roll  and  in  the  certificate,  was  simply  eighty  acres  in  S. 
E.  ^  of  section  11,  township  18,  range  11.  In  the  deed  the  metes 
and  bounds  of  the  tracts  were  added.  The  contention  of  counsel  is 
that  the  limitation  law  by  its  terms  applies  only  in  case  of  "lands  sold 
for  taxes;"  that  here  the  description  was  so  defective  as  to  render  the 
proceedings  void;  that  there  was  therefore  no  sale;  that  without  a 
sale  there  can  be  no  deed,  and  that  a  deed  executed  without  any  sale 
is  void,  and  never  starts  the  statute.  The  cases  of  McNamara  v. 
Estes,  22  Iowa,  246,  and  Case  v.  Albee,  28  Iowa,  279,  are  cited,  in 
which  it  was  held  that  where  there  had  been  no  sale,  the  fact  could 
be  shown  to  avoid  the  deed,  although  the  bar  of  the  statute  had  ap- 
parently attached.  Still  we  cannot  concur  with  counsel.  And  it 
may  be  remarked  in  passing  that  in  both  the  cases  cited,  the  offer 
was  to  show  that  there  had  been  no  sale;  and  the  supreme  court, 
in  commenting  on  this,  says  that  it  understands  from  the  offer,  not 
that  the  sale  was  irregular  or  the  proceedings  defective,  but  that,  in 
fact  as  well  as  in  law,  there  had  been  no  sale.  But  the  case  at  bar 
is  different.  There  was  in  fact,  though  not  in  law,  a  sale.  It  is  not 
contended  that  the  land  was  not  taxable,  or  that  the  taxes  had  been 
V.22K— 29 
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paid,  nor  can  it  be  disputed  that  the  taxing  officers  attempted  to  sell 
the  land.  Conceding  all  that  may  be  claimed  as  to  the  effect 
*645  of  the  description  upon  the  legality  of  the  *sale,  and  still  the 
fact  remains  that  every  step  was  taken,  and  every  act  done,  by 
the  various  taxing  officers  at  the  same  time  and  in  the  same  manner 
that  they  would  have  been  taken  and  done  to  make  a  legal  and  bind- 
ing sale.  The  effect  may  vitiate  the  proceedings,  but  still  proceed- 
ings were  had,  and  the  case  is  essentially  different  from  that  of  one 
where  no  proceedings  were  had,  and  no  attempt  made  to  sell.  If  the 
proceedings  must  be  so  regular  as  to  make  a  valid  sale  before  the 
statute  of  limitations  will  start  to  run  upon  a  tax  deed  good  upon  its 
face,  then  the  statute  has  but  little  virtue  in  these  cases  as  a  statute 
of  repose ;  for,  upon  a  valid  sale,  a  valid  deed  can  be  compelled,  and 
the  statute  will  rarely  be  invoked  except  in  cases  where  it  is  not 
needed. 

It  is  unnecessary  to  restate  the  argument  in  favor  of  the  statute  in 
tax  cases,  or  the  various  possible  exceptions  to  its  application.  This 
has  been  fully  done  in  the  cases  of  Bowman  v.  Cockrill,  6  Ean.  *311, 
and  Taylor  v.  Miles,  5  Ean.  *498.  What  we  have  said  in  this  opinion 
is  in  reference  to  the  second  tax  deed  offered  in  evidence.  That  be- 
ing good  upon  its  face,  and  of  record  more  than  nine  years  before 
suit,  is  protected  by  the  statute,  and  we  need  not  inquire  as  to  the 
validity  of  the  first  deed. 

The  judgment  of  the  court  will  be  reversed,  and  the  case  remanded 
for  further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 

Yalentins,  J.,  concurring.     Hobton,  G.  J.,  dissenting. 


*646     *J.  B.  Hazlbton  and  others  v.  Statu  of  Kansas  ex  rel.  J.  B. 

Ebxnemuib. 

July  Term,  1879. 

On  the  thirty-first  of  October,  1878,  the  court  below,  on  the  rela- 
tion of  J.  B.  Eennemuir,  granted  a  peremptory  writ  of  mandamut 
against  the  plaintiffs  in  error,  (defendants  below,)  who  were  then  the 
commissioners  of  Bush  county,  to  compel  them  to  convene  as  such 
board  of  commissioners,  and  order  an  election  for  the  relocation  of 
the  county  seat  of  said  county.  To  reverse  this  decision  of  the  court 
below  the  commissioners  of  said  county  have  brought  the  case  here. 

Fierce  d  Cline  and  Stumbaugk  d  Ounn^  for  plaintiffs. 

Clayton  d  Clayton^  for  defendant. 

Per  Curiam.  This  case  is  reversed,  and  remanded,  with  oostSi 
upon  the  Authority  of  Gordon  v.  State^  4  Ean.  *489. 
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M.  G.  MoPhebson  and  others  v.  S.  Einosbakbb  and  another. 

July  Term,  1879. 

1.  Fraud:    Conveyance^  When  Void.    A  conyeyance  may  be  void  as 

against  a  subsequent  creditor,  if  made  with  a  specific  intent  to  defraud 
such  creditor. 

2.  Pleading:    Bemnrrer.    Ordinarily,  mere  generality  of  statement  in  a 

petition  is  to  be  cured  by  motion,  and  not  by  demurrer;  and  where  all  es- 
sential facts  are  stated,  though  in  general  terms,  a  demurrer  will  not  lie. 

8.  Judgment:  Default:  Setting  Aside.  Where  judgment  is  rendered  by 
default  against  a  party,  the  court  may  properly  overrule  a  motion  to  set 
aside  the  judgment,  unless  It  appears,  not  only  that  the  default  is  excus- 
able, but  also  that  the  answer  tendered  is  true. 

Error  from  Harvey  district  court. 

Action  brought  by  S.  Eingsbaker  and  M.  Eingsbaker,  partners  as 
Eingsbaker  &  Bro.,  against  M.  C.  McPherson,  John  McPher- 
*647    son,  and  Lucy  Y.  Darrow,  to  set  aside  a  certain  *deed  alleged 
to  have  been  made  to  defraud  creditors.     Trial  at  the  Sep- 
tember term,  1878,  of  the  district  court,  and  judgment  for  the  plain* 
tiffs.     The  defendants  bring  the  case  to  this  court. 
Bowman  d  Holmes,  for  plaintiffs  in  error. 
AAy  d  Orattan,  for  defendants  in  error. 

Bbeweb,  J.  Two  questions  are  presented :  Did  the  court  err  in 
overruling  the  demurrer  to  the  petition?  Ought  the  motion  to  set 
aside  the  judgment,  and  for  a  new  trial,  to  have  been  sustained  ? 

The  action  was  to  set  aside  a  deed  as  executed  in  fraud  of  plain- 
tiffs' rights  as  creditors ;  and  the  objections  made  to  the  petition  are 
that  it  fails  to  allege  that  plaintiffs  were  creditors  at  the  time  of  the 
execution  of  the  deed,  and  also  that  the  allegations  of  fraud  are  in 
general  terms.  Neither  objection  can  be  sustained.  It  is  true  the 
petition  lacks  a  specific  allegation  that  the  plaintiffs  were  creditors  at 
the  date  of  the  deed,  and  also  true  that  the  deed  antedates  the  judg- 
ment a  little, — the  one  January  5,  1878,  and  the  other  March  12, 
1878;  yet  the  interval  is  so  slight  as  to  create  a  strong  probability 
that  the  plaintiffs  were  in  fact  creditors  at  the  earlier  date.  But  the 
allegation  is  also  directly  made  that  the  deed  was  executed  for  the  pur- 
pose of  hindering,  defrauding,  and  delaying  plaintiffs ;  and  a  convey- 
ance is  void  even  against  a  subsequent  creditor,  if  made  with  a  spe- 
cific purpose  of  defrauding  him. 

Ordinarily,  mere  generality  in  the  allegations  is  to  be  remedied  by 
motion,  and  not  by  demurrer ;  and  where  all  essential  facts  are  stated, 
although  in  general  terms,  a  demurrer  will  not  lie.  Here  we  see 
nothing  in  this  respect  to  justify  sustaining  the  demurrer.  The  mo- 
tion to  set  aside  the  judgment  and  for  a  new  trial  was  on  the  ground 
of  accident  and  surprise.    By  reason  of  the  absence  of  defendant's 
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attorney,  no  answer  was  filed  or  defense  made.  Conceding 
*648  that  the  ^showing  is  sufficient  to  excnse  the  defendant,  and  to 
cast  the  entire  blame  upon  the  attorney,  and  still  we  think  the 
ruling  of  the  district  court  must  be  sustained.  With  her  motion  was 
tendered  an  answer.  This  answer  was  not  verified,  nor  is  there  in 
tbe  affidavits  filed  in  support  of  the  motion  any  allegation  that  such 
answer  was  true.  In  her  affidavit,  defendant  swears  she  believes  she 
has  a  good  defense  to  tbe  action ;  but  whether  it  is  the  defense  she 
tenders  in  her  answer  or  not,  does  not  appear.  Now,  before  a  party 
against  whom  a  judgment  is  rendered  by  default  can  have  that  judg- 
ment set  aside,  and  be  let  in  to  answer,  the  court  must  be  advised  of 
the  defense  which  is  to  be  presented,  and  assured  by  affidavit  or  other 
testimony,  that  such  defense  is  at  least  believed  to  be  true.  Other- 
wise the  defendant  might  delay  and  put  the  plaintiff  to  costs  without 
any  just  defense  to  his  claim.  And  the  absence  of  counsel  for  de- 
fendant at  the  time  of  frial,  or  any  other  accident,  might  be  produc- 
tive of  great  benefit  to  defendant. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


City  of  Fort  Soott  v.  Frederick  Bohulenbero  and  others. 

July  Term,  1879. 

1.  Limitation :  Non-User  of  Corporate  Powers.    A  mere  non-user  of  all 

corporate  powers  Is  not  a  concealment  of  the  corporation,  such  as  to  sus- 
pend the  running  of  the  statute  of  limitations.^ 

2.  Corporation:  Office,  When  Not  Vacated.    Under  the  general  incor- 

poration law  of  1866,  a  failure  to  elect  a  successor  did  not,  in  the  absence 
of  some  restrictive  provision  in  the  by-laws,  vacate  the  office  of  president, 
but  the  then  incumbent  continued  as  officer  de  facto  so  far,  at  least,  that 
service  upon  him  would  bring  the  corporation  into  court. 

8.  Limitation:  When  Not  Suspended:  Municipal  Corporations.    The 

mere  fact  that  the  mayor,  to  whom,  in  conjunction  with  the  council, 
*649     is  given  the  gen*eral  management  of  the  affairs  of  a  city,  is  interested 

adversely  to  the  city  in  a  cause  of  action  belonging  to  it,  and  a  neces- 
sary party  defendant  in  an  action  to  enforce  such  cause  of  action,  does  not 
operate  to  suspend  the  running  of  the  statute  of  limitations. 

4. :  Note  and  Mortgage.    Where  action  on  a  note  or  bond  is  barred, 

it  is  also  bq^ed  on  the  mortgage  given  solely  as  security  therefor.* 

^The  resignation  of  all  the  supervisorB  of  a  county  for  tbe  purpose  of  evading 
service  of  summons  in  a  suit  against  the  county,  will  not  prevent  the  statute  of 
limitations  from  running.    Nash  v.  £1  Dorado  Co.,  24  Fed.  Kep.  253. 

*The  statute  of  limitations  is  not  a  bar  to  the  foreclosure  of  a  mortgtM,  al- 
though it  has  run  against  the  debt  secured  by  it.  Clouffh  v.  Rowe,  (N.  H.)  3  Atl. 
Rep.  814;  Eamshaw  v.  Stewart,  (Md.)  2  At].  Kep.  784;  Connor  v.  How,  (Minn.)  29 
N.  W.  Rep.  814:  Cheney  v.  Janssen,  (Neb.)  29  N.  W.  Rep.  289;  Cheney  v.  Wood- 
rulE.  Id.  275;  Cemey  v.  Pawlot,  (Wis.)  28  N.  W.  Rep.  188;  Cheney  v.  Cooper, 
(Neb.)  16  N.  W.  Rep.  471;  Hayes  v.  Frey.  (Wis.)  11  N.  W.  Rep.  *6;  Potter  ▼. 
S'xausky,  (Wis.)  4  N.  W.  Rep.  '95;  Buckner  v.  Street,  15  Fed.  Rep.  96^ 
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Error  from  Bourbon  dlstriot  court. 

Angast  16/1869,  the  Agricultaral,  HorticnUnral  &  Mechanical  So- 
oiety  of  Bourbon  county,  Kansas,  theretofore  duly  incorporated  under 
the  laws  of  this  state,  executed  and  delivered  to  the  city  of  Fort  Scott, 
in  part  payment  of  the  purchase  price  of  certain  land  in  said  county, 
its  certain  written  obligation,  secured  by  a  mortgage  on  said  land, 
which  mortgage  was  duly  recorded,  August  24,  1869.  This  obliga- 
tion in  terms  stipulated  that  as  long  as  said  society  used  said  land 
for  fair  purposes,  the  sum  mentioned  and  secured,  to-wit,  $2,000, 
should  neither  draw  interest  nor  become  payable;  but  that  if  the  so- 
ciety ceased  so  to  use  the  land  purchased,  then  that  the  aforesaid 
sum  of  money  should  immediately  become  due  and  payable.  The 
society  made  certain  improvements  on  the  land  purchased,  and  he- 
came  indebted  on  account  thereof  to  one  C.  W.  Goodlander,  who  filed 
a  mechanic's  lien  therefor  upon  the  mortgaged  land  and  improve- 
ments. Afterwards,  Goodlander  brought  suit  to  foreclose  his  lien, 
but  did  not  make  the  city  of  Fort  Scott  a  party  thereto.  No  defense 
was  made  by  said  society,  a  decree  was  accordingly  rendered,  and 
Goodlander,  at  a  sale  under  a  special  execution  issued  thereon,  bid 
in  the  land  for  his  debt,  and  took  possession  thereof,  May  7,  1872. 
No  term  of  years  was  fixed  in  the  charter  of  the  society  limiting  its 
duration.  It  was  never  dissolved  by  legislative  or  judicial  act  or  de- 
cree. This  action  was  brought  by  the  city  of  Fort  Scott,  March  7, 
1878,  to  foreclose  its  mortgage.  The  defendants  in  error  are  now 
in  possession  of  said  land,  having  been  judgment  creditors  of  Good- 
lander, and  having  purchased  under  their  own  execution,  taking  pos- 
session October  18, 1876.  Neither  of  the  defendants  has  been 
*650  in  the  state  of  ^Kansas.  They  claim  under  a  chain  of  sher- 
iff's deeds  from  the  mortgagor.  At  the  December  term,  1878, 
of  the  district  court,  a  demurrer  to  the  petition  was  interposed  by 
Schalenberg  and  Boeckeler,  and  sustained,  and  judgment  rendered 
for  the  defendants.  The  city  of  Fort  Scott  brings  the  case  here  for 
review. 

Eugene  F.  Ware^  for  plaintiff  in  error. 

Goodlander,  having  bidden  in  the  land  for  his  debt,  took  possession  thereof 
May  7, 1872,  and  thereupon  the  '* Agricultural  Society  of  Bourbon  County, 
Kansas,"  organized  with  a  capital  stock  of  ten  thousand  dollars,  **to encourage 
progress  and  perfection  in  agricultural,  horticultural,  and  mechanical  pur- 
suits," vanished,  became  a  synonym  for  fraud,  and  has  not  been  heard  from 
since.  Who  the  officers  of  the  society  were  when  it  vanished  is  not  definitely 
known,  the  records  being  all  destroyed.  There  were  officers,  but  they  all  deny 
it.  The  society  never  had  any  by-laws.  There  was  never  any  meeting  of  the 
officers  or  members  at  which  it  was  agreed  or  decided  that  the  society  should 
surrender  its  charter  or  should  dissolve,  nor  any  acceptance  of  its  dissolution 
by  the  state.  Everybody  connected  with  the  society  simply  let  go.  There 
was  no  more  money  in  it,  and  it  became  in  nubibtia. 

The  said  society  was  never  dissolved.  There  are  but  two  ways  in  Kansas 
by  which  a  corporation  can  be  dissolved, — efflux  of  time,  and  judicial  decree. 
Non-user  will  not  of  itself  dissolve  a  corporation,  though  furnishing  a  good 
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reason  for  such  dissolution.  The  society  had  no  "time  limited  in  its  charter," 
neither  was  any  time  fixed  by  the  act  of  1866,  under  which  the  charter  issued. 
The  law  of  1866  was  a  repeal  of  aM  former  laws,  and  a  revision  and  re-enact- 
ment. Although  a  corporation  discontinues  business,  and  ceases  having 
ofllcers,  agents,  property,  or  place  of  business,  and  disappears  entirely  from 
the  commercial  world,  still  such  facts  do  not  of  themselves  work  a  dissolu- 
tion. 
♦651  ^Service  of  summons  upon  corporations  must  be  made  in  the  manner 
indicated  by  statute.  Officers  of  corporations  do  not  hold  over  until 
their  successors  are  elected  and  qualified.  They  hold  only  until  the  year  or 
other  time  expires  for  which  they  were  elected.  Gen.  St.  c  23,  §  17;  Laws 
1866,  p.  130,  §  16.  If  a  corporation,  at  the  expiration  of  the  official  year,  re- 
fuses or  fails  to  hold  an  election,  and  if  by  law  the  terms  of  its  officers  have 
expired,  and  they  cannot  legally  hold  over,  and  if  as  a  fact  they  refuse  to  act 
as  officers  and  hold  over,  will  service  of  summons  upon  them  as  officers  be  a 
valid  service?  As  the  society  had  no  elections  after  Goodlander  took  the  land, 
the  terms  of  all  the  officers  must  have  expired  within  a  year  thereafter,  to-wit. 
May  7,  1873.  Therefore,  we  say  that  after  that  date  there  were  no  officers 
whose  terms  had  not  expired.  None  of  the  officers  upon  whom,  by  the  terms 
of  the  statute,  service  of  summons  could  be  had  were  in  existence.  The  year 
had  ended  for  which  they  were  elected,  and  no  statute  or  by-law  compelled 
them  to  hold  over,  or  permitted  them  to  hold  over.  Neither  did  the  officers 
by  their  own  will  hold  over;  for,  on  the  contrary,  they  refuse  to  so  act  and 
hold  over;  and,  more  than  that,  they  even  refused  to  hold  their  respective  of- 
fices during  the  latter  part  of  the  year  for  which  they  were  actually  chosen. 
We  further  show  that,  after  May  7,  1872,  there  was  no  managing  agent,  no 
statutory  appointee,  no  property,  no  place  of  business.  The  law  says  (Gen. 
St.  p.  195,  g  21)  that,  if  an  election  is  not  held  on  the  proper  annuaJ  day,  that 
the  ** corporation  shall  not  for  that  reason  be  deemed  to  be  dissolved."  The 
expression  is  equivalent  to  saying  that,  although  the  term  of  office  of  .all  the 
officers  of  the  corporation  has  expired,  and  the  company  is  without  officers. 
still  that  fact  will  not  of  itself  work  a  dissolution.  The  members  can  get  to- 
gether and  elect.  If  officers  held  over  until  their  successors  were  chosen  and 
qualified,  the  society  would  never  be  without  ofilcers  after  the  first  election; 
and  if  the  organization  would  be  thus  complete  after  the  expiration  of 
♦652  the  *offlcial  year  as  before,  why  the  suggestion  of  non-dissolution  in 
the  statute?  By  common  law,  the  officer  only  held  for  the  year  he 
was  elected,  and  the  laws  of  Kansas  make  no  change.  Hence  we  allege,  both 
as  a  matter  of  fact  and  as  a  matter  of  law,  that  from  May  7, 1873,  there  has 
been  no  one  upon  whom  actual  service  of  summous  could  be  made  in  the  form 
by  the  statute  prescribed. 

If  a  corporation  by  its  voluntary  act  permits  its  organization  to  fall  into 
abeyance,  or  assume  such  a  position,  (zctual  service  cannot  be  had.  It  is  the 
same  as  if  an  individual  should  voluntarily  take  such  steps  that  no  actual 
service  of  summons  could  be  had.  It  is,  in  contemplation  of  law,  a  conceai- 
ment;  tlie  corporation  still  exists,  but  cannot  be  found  by  the  creditor. 

We  claim  that  the  statute  concerning  concealment  (Gen.  St.  c.  80,  §  21) 
applies  as  much  to  a  corporation  as  to  an  individual.  If  not,  all  that  a  cor- 
poration would  have  to  do  would  be  to  dispose  of  its  property,  dismiss  its 
agents,  close  it<s  place  of  business,  and  refuse  for  a  few  years  to  meet  and 
elect  officers,  and  when  all  claims  were  outlawed,  then  meet  and  elect  officere 
under  section  21,  c.  23,  Gen.  St.,  and  revamp  or  ^materialize"  the  oorpoia- 
tion. 

A  mortgage  of  real  estate,  being  an  incident  to  the  note  which  it  secures, 
is  not  barred  until  the  note  is.  Tn  this  suit  the  defendants  in  error  took  the 
land  with  knowledge  of  plaintiff's  rights,  as  shown  by  the  record.  Good- 
lander,  under  whom  they  daim,  took  the  land  under  foreclosure  in  an  action 
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in  which  this  plaintifl  was  not  a  party,  and  with  the  mortgage  upon  record. 
Actual  service  upon  the  corporation  could  not  have  been  had  since  May  7, 
1878,  and  could  not  be  had  in  the  suit  at  bar.  Actual  service  could  not  have 
been  had  upon  the  defendants  in  error  since  they  bought  the  land  in  October, 
1876,  because  they  were  never  in  the  state  of  Kansas.  Perhaps  a  municipal 
corporation  in  this  state  is  not  generally  permitted  the  benefit  of  the  rule, 

nullum  temptis  occurrit  regi;  if  it  is,  we  claim  it;  but  if  not,  we  do 
*658      nevertheless  *think  that  there  is  enough  of  it  left,  or  ought  to  be 

enough  of  it  left,  to  decide  this  case  in  plaintiff's  favor. 
In  this  action  the  society  makes  no  appearance;  is  not  in  court;  we  do  not 
know  where  it  is ;  and  it  makes  no  plea  of  the  statute  of  limitations.  In  order 
to  foreclose  the  mortgage,  the  defendants  in  error  are  necessary  parties.  As 
they  have  never  been  in  Kansas,  actual  service  could  never  be  made  on  them. 
Deduct  the  time  of  their  absence,  and  QlVq  years  have  not  elapsed  since  the  ob- 
ligation and  mortgage  became  payable.  Can  they  plead  the  statute  of  limita- 
tions? They  took  the  land  subject  to  the  mortgage,  and,  being  also  non-resi- 
dents of  this  state,  what  equity  is  there  in  permitting  them  to  plead  the  stat- 
ute? 

Lowe  dt  French,  for  defendants  in  error. 

The  action  upon  the  note  for  which  the  mortgage  was  given,  being  barred 
as  to  the  obligor  and  mortgagor,  (the  agricultural  society,)  it  is  also  barred  as 
to  its  grantees;  and  the  fact  that  the  defendants  are  non-residents  of  the  state 
is  irrelevant  and  immaterial.  They  stand  in  the  shoes  of  the  agricultural  so- 
ciety, which  is  not  a  non-resident.  Schmucker  v.  Sibert,  18  Kan.  106^  Water- 
son  V.  Kirkwood,  17  Kan.  9;  2  Washb.  Real  Prop.  178. 

It  is  clear,  upon  the  averments  of  the  petition,  and  upon  the  theory  of  the 
plaintiff,  that  service  of  process  might  have  been  made  upon  the  corporation 
(the  agricultural  society^  at  any  time  from  the  maturity  of  the  obligation,  on 
May  7, 1872,  up  to  May  7,  1878.  The  statute,  therefore,  commenced  to  run 
May  7, 1872,  and,  having  once  commenced  to  run,  its  operation  would  not  be 
suspended,  except  for  some  cause  made  an  exception  by  the  statute  i  tself .  The 
non-user  of  its  franchises  by  a  corporation,  or  its  non-election  of  officers,  is 
certainly  not  embraced  within  any  of  the  statutory  exceptions.  A  domestic 
corporation  cannot  be  absent  from  the  state .  Absconding  and  concealment 
cannot  be  predicated  of  a  corporation, — an  artificial,  intangible,  invisible  be- 
ing, which  exists  only  as  a  legal  and  ideal  entity,  and  not  as  a  physical 
<'654  person  or  object.  If  the  case,  therefore,  is  not  *brought  within  any 
of  the  exceptions  created  by  the  statute,  the  general  rule  of  the  stat- 
ute must  govern.  (Courts  cannot  make  exceptions  which  the  statutes  do  not 
authorize.  Ang.  Lim.  §g  194,  476,  477;  Lane  v.  National  Bank,  6  Kan. 
*75;  Granger's  Adm'r  v.  Granger,  6  Ohio,  85;  Currier  v.  Gale,  8  Allen,  328; 
Mercer's  Lessee  v.  Selden,  1  How.  37;  The  Mary  and  Susan,  1  Wheat.  25. 

Upon  the  averments  of  the  petition,  the  agricultural  society  may  properly 
be  regarded  as  a  continuously  existing  corporation,  with  full  legal  capacity  to 
be  sued,  and  that  there  had  been  no  time  at  which  the  company  could  not 
have  been  served  with  process  by  service  upon  its  president.  The  petition 
shows  that  there  were  a  duly  elected  and  acting  president  and  corps  of  officers, 
on  and  after  May  7,  1872.  In  the  absence  of  an  election  of  other  officers  to 
succeed  them,  the  president  then  incumbent  continued  to  remain  such,  and 
that  service  upon  him  at  any  time  would  have  brought  the  company  into 
court.  The  society  was  organized  as  a  corporation  under  the  corporation  act 
of  1866.  It  is  provided  by  this  act  that  the  failure  to  elect  officers,  at  the  time 
appointed  by  the  by-laws,  shall  not  operate  to  dissolve  the  corporation,  but 
that  they  may  be  elected  at  any  other  time.  Act  1866,  p.  124,  §§  7, 16.  No- 
where in  this  statute  is  the  term  of  the  president  limited  to  any  fixed  time, 
and  the  provision  that  he  shall  be  chosen  by  the  directors  as  soon  after  their 
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election  **a8  may  be  convenient **  is  directory  only,  and  far  too  indefinite  to 
fix  a  specific  term.  As  the  corporation  is  not  dissolved  by  a  failure  to  elect 
officers,  and  as  no  specific  limit  is  fixed  to  the  president's  term  of  office,  it  obvi- 
ously results  that  he  remains  president  until  a  successor  is  chosen.  It  in  not 
true  that  an  office,  for  which  there  maybe  an  annual  election,  necessarily  be- 
comes vacant  by  Allure  to  elect  at  the  time  appointed.  In  Ang.  &  A.  Corp. 
§  148,  it  is  said:  "Without  doubt  a  statute  or  by-law,  or  even  an  appoint- 
ment, may  be  so  restrictive  as  to  terminate  an  annual  office  at  the  end  of  the 
year;  but  an  election  for  a  year  has  never  been  considered  one  of  this  descrip- 
tion.    A  clause  in  a  charter  which  directed  that  aldermen  should  be  chosen 

annually,  was  held  to  be  only  directory,  and  not  to  determine  the  office 
*655      ""at  the  end  of  the  year  after  election;  but  that  the  person  l^ally 

elected  and  sworn  into  office  should  continue  until  removal.  McCall 
V.Bryan  Manuf^g  Co.,  t>  Conn.  428;  Foot  v.  Prowse,  1  Strange,  625;  Pender 
V.  King,  2  Brown,  P.  C.  294;  Wier  v.  Bush»  4  Litt.  433. 

Brewer,  J.  This  was  an  action  to  foreclose  a  mortgage;  and  the 
defense  relied  on,  and  raised  by  a  demurrer  to  the  petition,  was  the 
statute  of  limitations.  The  facts  are  these :  On  August  16, 1869,  an 
agricultural  society  of  Bourbon  county,  a  corporation  organized  un- 
der the  laws  of  this  state,  was  the  owner  of  the  premises,  and  upon 
that  day  executed  a  bond  and  mortgage  to  the  plaintiff.  By  its  terms, 
this  bond  became  due  whenever  the  society  ceased  to  use  the  premises 
as  a  fair  ground.  On  May  7,  1872,  the  premises  ceased  to  be  so 
used,  having  been  that  day  taken  possession  of  by  C.  W.  Goodlander, 
a  purchaser  at  a  sheriff's  sale.  Goodlander  held  possession  until 
October  18,  1876,  when  the  defendants  took  possession,  having  pur- 
chased them  upon  an  execution  against  him.  This  action  was  com- 
menced March  7,  1878,  five  years  and  ten  months  after  the  cause  of 
action  accrued.  Was  it  barred  by  the  statute  of  limitations  ?  Prinui 
facie y  it  was;  for  five  years  bar  an  action  upon  a  written  contract. 
To  avoid  this,  three  matters  are  presented :  First,  it  is  said  that,  in 
contemplation  of  law,  the  agricultural  society  (the  obligor  and  mort- 
gagor) concealed  itself  after  May  7,  1873,  so  that  no  service  of  sum- 
mons could  be  made  upon  it,  and  that,  therefore,  the  time  of  such 
concealment  must  be  deducted  from  the  running  ojf  the  statute.  The 
allegations  of  the  petition  in  respect  to  this  concealment  are  quite 
lengthy,  but  are,  in  substance,  that  the  officers  and  members  of  the 
society  renounced  all  connection  with  it,  or  its  business  or  affairs,  and 
refused  to  be  considered  as  officers  or  members;  that  no  meetings 
were  had  or  officers  elected;  that  nothing  was  done  or  attempted  to 
be  done  in  respect  to  the  society  or  its  business,  or  towards  keeping 

up  its  organization,  or  in  recognition  of  its  existence;  and  that 
^656    there  were  ^no  officers  upon  whom  a  summons  could  be  served. 

In  short,  the  picture  is  presented  of  a  corporation  whose  char- 
ter has  not  expired  by  lapse  of  time  or  been  vacated  by  judicial  de- 
cree, ceasing  all  corporate  action.  Was  this  nori'tuer  of  corporate 
franchises  a  concealment  within  the  scope  of  the  statute  of  limita- 
tions ?  We  think  not.  It  may  be  doubted  whether  a  corporation  can 
ever  be  said  to  abscond  or  conceal  itself ;  but  certainly  the  mere  fail- 
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ure  to  hold  meetings,  eleot  officers^  or  exercise  corporate  powers,  in 
short,  the  mere  non^user  of  all  the  corporate  franchises  is  not  a  con- 
cealment. It  would  be  more  like  concealment  if  the  corporation  at- 
tempted to  hold  meetings,  elect  officers,  and  transact  corporate  bnsi- 
ness,  without  letting  the  public  know  when  or  where  the  meetings 
were  held,  who  were  the  officers,  and  where  the  corporate  business 
was  transacted.  There  is  more  of  concealment  in  secret  action  than 
in  non-action.  An  omission  to  keep  the  corporation  in  active  life  is 
not  a  concealment  of  the  corporation. 

Again,  while  it  is  alleged  that  there  were  no  officers  of  the  corpo- 
ration upon  whom  a  summons  could  be  served,  yet  it  is  admitted  that 
until  May  7,  1872,  the  corporation  had  its  complement  of  officers. 
To  avoid  the  effect  of  this  admission,  it  is  alleged  that  their  terms  of 
office  expired  before  May  7,  1873,  and  that  long  before  this  they  had 
refused  to  serve  as  such  officers;  that  they  were  not  re-elected,  nor 
were  any  successors  elected.  It  would  seem,  from  this  admission, 
that  there  was  no  time  at  which  service  of  a  summons  could  not  have 
been  made  upon  the  corporation.  In  the  absence  of  an  election  of 
a  successor  or  the  acceptance  of  a  resignation,  the  president  then  in- 
cumbent continued  to  remain  such,  and  service  upon  him  at  any  time 
would  have  brought  the  company  into  court.  The  society  was  or- 
ganized as  a  corporation  under  the  corporation  act  of  1866.  It  is 
provided  by  this  act  that  failure  to  elect  officers  at  the  time  appointed 
by  the  by-laws  shall  not  operate  to  dissolve  the  corporation,  but  that 

they  may  be  elected  at  any  other  time.     Act  1866,  p.  124,  §§ 
*657    7,  16.     *The  provision  in  reference  to  the  appointment  of  a 

president  is  as  follows : 

"An  annual  election  shall  be  held  for  directors  at  such  time  and  place  as 
the  stockholders,  at  their  first  meeting,  may  determine,  or  as  the  by-laws  of 
the  corporation  may  require;  and  tlie  directors  chosen  at  any  election  shall, 
so  soon  thereafter  as  may  be  convenient,  choose  one  of  their  number  presi- 
dent, and  shall  appoint  a  secretary  and  a  treasurer  of  the  corporation, "  etc. 
Section  5»  p.  126. 

Nowhere  in  the  statute  is  the  term  of  the  president  limited  to  any 
fixed  time,  and  the  provision  that  he  shall  be  chosen  by  the  directors 
as  soon  after  their  election  "as  maybe  convenient,"  is  directory  only, 
and  far  too  indefinite  to  fix  a  specific  term.  As  the  corporation  is  not 
dissolved  by  a  failure  to  elect  officers,  and  as  no  specific  limit  is  fixed 
to  the  president's  term  of  office,  it  obviously  resQlts  that  be  remains 
president  until  a  successor  is  chosen.  It  is  not  true  that  an  office 
for  which  there  may  be  an  annual  election,  necessarily  becomes  vacant 
by  failure  to  elect  at  the  time  appointed.  In  Ang.  &  A.  Corp.  §  143, 
it  is  said : 

"  Without  duubt  a  statute  or  a  by-law,  or  even  an  appointment,  may  be  sa 
restrictive  ab  to  terminate  an  annual  office  at  the  end  of  the  year;  but  an  elec- 
tion/or  a  year  has  never  been  considered  one  of  this  description.  A.  clause 
in  a  chartei  which  directed  that  aldermen  should  be  chosen  annually,  was  held 
to  be  only  directory,  and  not  to  determine  the  office  at  the;  end  of  the  year 
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after  election,  but,  that  the  person  legally  elected  and  sworn  into  office  should 
mntinue  until  removal."  McCali  v.  Byram  Manuf*g  Co.,  6  CJonn.  428;  Foot 
V,  Prowse,  1  Strange,  625;  Pender  v.  Rex,  2  Brown,  P.  0.  294;  Wier  v.  Bush, 
4  Litt.  433;  Queen  v.  Durham,  10  Mod.  147;  People  v.  Bunkle,  9  Johns. 
147;  Slee  v.  Bloom,  5  Johns.  Oh.  366. 

Again,  it  is  alleged  that,  during  the  years  1875  and  1876,  the  6. 
W.  Goodlander,  who  purchased  and  had  posseBsion  of  the  premises, 
was  mayor  of  Fort  Scott.  Hence,  because  he  was  a  necessary 
*668  party  defendant,  and  the  chief  executive  ofi&cer  of  *the  city, 
plaintiff's  counsel  contends  that  the  running  of  the  statute 
must  be  suspended  while  such  relation  existed.  It  is  nowhere  alleged 
that  he  interfered  to  prevent  suit,  or  that  he  took  any  action  what- 
ever in  the  premises;  but  the  claim  is  rested  upon  the  single  fact 
that  hd  was  mayor.  The  claim  cannot  be  sustained.  The  mayor 
was  not  sole  manager  of  the  city's  affairs.  The  powers  were  vested 
in  the  mayor  and  council.  The  right  to  bring  an  action  existed 
all  the  time.  The  mayor  had  no  power,  and  made  no  effort,  to  stay 
the  suit.  The  question  might  be  different  if  the  sole  power  to  main- 
tain action  on  the  part  of  the  city  was  vested  in  the  mayor.  The 
cases  of  Oakland  v.  Carpentier,  13  Cal.  540,  and  Ryan  v.  Leaven- 
worth,  A.  &  N.  W.  Ey.  Co.,  21  Kan.  *365,  might,  perhaps,  then  be  in 
point;  but  the  present  case  is  neither  within  the  letter  nor  the  spirit 
of  any  of  the  exceptions  named  in  the  statute.  Surely  the  courts 
would  not  be  warranted  in  engrafting  an  exception  and  suspending 
the  running  of  the  statute  in  a  case  in  which  there  was  in  fact  no 
power  and  no  effort  to  prevent  suit  by  any  party  interested  adversely 
to  the  rights  of  the  city. 

The  third  point  raised  is  that  the  statute  did  not  run  against  these 
defendants,  because  they  have  always  been  non-residents.  But  the 
bond  is  the  principal,  and  the  mortgage  only  incident  thereto ;  and 
where  action  in  the  former  is  barred,  it  is  also  on  the  latter.  Water- 
son  V.  Kirkwood,  17  Kan.  9 ;  Schmucker  v.  Sibert,  18  Kan.  104. 

Upon  the  entire  record  we  see  no  error,  and  the  judgment  will  be 
affirmed. 

(All  the  justices  concurring.) 


*659  ^'F.  S.  WoLP,  Agent,  etc.,  v.  R.  M.  Houoh. 

July  Term,  1879. 

Common  Carrier:  Lien  for  Unpaid  Charges.  A  shipper  shipped  goods 
from  Roselle,  Illinois,  a  station  on  the  Chicago  &  Pacific  Railroad,  tc 
Girard,  Kandas.  An  agent  of  that  road  received  the  goods  at  Boselle, 
took  from  the  shipper  what  he  said  would  pay  the  freight  charges  through, 
and  gave  him  a  receipt  upon  which  was  indorsed,  **  freight  charges  paid 
'  through  to  Girard."  The  Missouri  River.  Fort  Scott  &  Gulf  Railroad 
received  the  goods  at  Kansas  City,  without  any  knowledge  or  notice  ol 
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the  action  of  the  agent  at  Boselle,  or  of  the  receipt  given  by  him,  and 
carried  them  over  its  road  to  Girard.  Only  a  portion  of  its  charges  there-, 
for  were  paid.  The  agent  at  Roselle  had  no  authority  from  the  GuYf 
Eoad,  nor  did  he  pretend  to  have  any.  No  agreement  or  arrangement  of 
any  kind  existed  between  the  two  roads  in  reference  to  shipment^  of 
freight  or  contracts  thei-efor.  Heldt  tliat  the  Gulf  Boad  had  a  lien  Bpoa 
the  goods  for  its  unpaid  charges; 

Error  from  Crawford  district  court. 

Beplevin  brought  by  Hough  against  Wolf,  agent  for  the  Missouri 
Biver,  Fort  Scott  &  Oulf  Bailroad  Company,  to  recover  the  pos^^^- 
sion  of  certain  goods  of  tbe  alleged  value  of  $75,  and  for  |25  dam- 
ages for  the  wrongful  detention  thereof.  <  Trial  at  the  January  term, 
1879,  of  the  district  court,  and  verdict  and  judgment  for  plaintiff. 
Now  trial  denied,  aud  the  railroad  company  brings  the  case  here*. 

Blair  d  Perry ^  for  plaintiff  in  error. 

e/flf.  r.  Bridgens,  for  defendant  in  error*.  .    , t..,^  -.m  ur  » 

Bbeweb,  J.  This  is  one  of  those  petty  cases  that  never  should 
come  to  this  court,  and  one  which  reluctantly  we  are  compelled  to 
reverse.  The  action  was  replevin;  the  defense  a  carrier's  lien ;  and 
the  verdict  and  judgment  against  the  lien.  The.  facts  are  these: 
The  goods  were  shipped  from  Boselle,  Illinois,  to  Girard,  Kansas. 

The  Missouri  Biver,  Fort  Scott  &  Gulf  Bailroad  Company, 
*660     whose  agent  the  plaintiff  in  error  was,  carried  *the  goods  over 

its  road  from  Kansas  City  to  Girard.  A  portion  only  of  its 
charges  therefor  was  paid,  and  for  the  balance,  $1.40,  it  claimed  a 
lien,  and  refused  to  deliver  the  goods  until  it  had  receivcfd'  psytiient 
of  such  balance.  To  avoid  the  otherwise  unquestioned  right  to  re* 
tain  possession  for  its  carrier's  lien,  the  plaintiff  showed  that  when 
the  goods  were  shipped  at  Boselle,  a  place  on  the  line  of  the  Chicago 
&  Pacific  Bailroad,  the  agent  of  the  latter  road  received  wht^t  he  said 
were  the  freight  charges  through,  and  issued  to  the  shipper  a  receipt, 
>vhich  stated  that  such  charges  were  paid  through  to  Girard.  Would 
this  destroy  the  lien  ?  Manifestly  not.  There  was  not  a  scintilla  of 
evidence  that  the  agent  at  Boselle  was  the  agent  of  tbe  Missouri 
Biver,  Fort  Scott  &  Gulf  Bailroad,  or  authorized  in  any  manner  to 
contract  for  it,  or  that  he  claimed  to  be  so  authorized,  nor  that  there 
was  any  partnership  or  agreement  of  any  kind  between  the  two  rail- 
roads as  to  the  shipment  of  freight  or  the  making  of  contracts  there- 
for, nor  that  the  Gulf  Boad  had  any  knowledge  or  notice  of  the  terms 
of  the  shipment  at  Boselle.  True,  when  Hough  demanded  the  goods 
at  Girard,  he  showed  the  agent  there  the  receipt,  but  this  was  after 
the  carriage  was  completed,  and  the  rights  of  the  parties  fixed.  Con- 
ceding that  this  receipt  was  a  binding  contract  on  the  Chicago  &  Pa- 
cific Boad,  and  that  that  road  is  liable  in  damages  for  a  breach  of 
such  contract,  yet,  before  the  Gulf  Boad  could  be  held  to  its  terms, 
it  must  appear  either  that  it  had  given  authority  in  the  first  instance 
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to  make  sach  a  contract,  or  that  it  had  undertaken  the  transporta- 
tion with  notice  that  sach  a  contract  had  been  made  for  it.  The 
mere  fact  that  it  received  and  transported  the  goods,  does  not  tend 
to  prove  that  it  had  notice  of  any  contract  which  an  agent  of  another 
road  in  another  state  had  assumed  to  make  for  it,  or  of  any  contract 
which  sach  other  road  might  have  iHade  in  regard  to  such  shipment, 
or  that  the. goods  were  received  to  be  transported  under  such  con- 
tract. It  may  be  conceded,  as  counsel  claim,  that  the  Gulf  Boad 
was  under  no  obligation  to  receive  and  transport  the  goods 
*661  without  prepayment  of  its  charges,  but  still  a  failure  *to  in- 
sist on  prepayment  was  no  waiver  of  its  lien.  A  carrier  may 
always  receive  goods,  and  trust  to  its  lien  for  the  payment  of  its 
charges. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

(All  the  justices  concurring.) 


P.  H.  McNamaba  v.  L.  M.  Gclvbb« 

July  Term,  1879. 

1.  Mortgages:  Two  Contracts:  Ck)nditional  Sale.    An  absolute  convey- 

ance and  a  separate  agreement  to  reconvey,  thoagh  executed  simulta- 
neously, and  as  parts  of  one  transaction,  may  or  may  not  constitute  a 
mortgage,  and  equity  is  not  concluded  by  the  form,  but  will  have  regard 
to  the  actual  facts.  The  test  is  the  existence  or  non-existence  of  a  debt. 
If  after  the  transaction  no  debt  remains,  there  is  no  mortgage,  but  only  a 
conditional  sale.^ 

2.  :  Evidence.  In  such  a  case,  evidence  of  the  situation  of  the  par- 
ties, the  circumstances  of  the  transaction,  and  of  any  independent  parol 
agreement,  is  competent. 

8.  Another  Trial:  Forcible  Entry,  Etc.:  Distriot  Court.  Where  an ac 
tion  of  forcible  entry  and  detainer  is  upon  plea  of  title  certified  to  the  dis- 
trict court,  it  is  not  clmnged  toan  action  for  the  recovery  of  real  property, 
and  a  second  trial  is  not  a  matter  of  right. 

1  Where  a  mortgagee  forecloses  his  mortgage,  and  obtains  a  sheriff's  deed  for  the 

Property,  and  afterwards  the  mortgagor  conveys  the  property  to  the  mortgagee 
y  a  deed  of  general  warranty,  ana  the  mortgagee  at  the  same  time  leases  the 
property  to  the  mortgagor  for  three  months,  and  stipulates  that  the  mortga^r 
may  have  the  privilege  of  purchasing  the  same  upon  certain  conditions,  making 
time  of  the  essence  of  the  contract,  held,  that  the  deed  of  conveyance  and  agree- 
ment, taken  together,  do  not  constitute  a  mortgage;  but  that  the  stipulation  of  the 
mortgagee,  giving  the  mortgagor  the  privilege  of  repurchasing,  is  merely  a  con- 
ditionafsale.    Eckert  v.  McBee,  27  Ean.  232. 

Where  a  petition  sets  out  a  conveyance  and  an  agreement  to  reconvey,  and  al- 
leges in  general  terms  that  the  conveyance  was  made  for  the  purpose  of  secaring 
a  certain  sum  of  money  with  interest,  held,  that  it  discloses  a  transaclioa  in  the 
nature  of  a  mortgage;  and  this,  notwithstanding  no  note  or  other  evidence  of  in- 
debtedness is  set  forth,  and  there  is  no  specific  allegation  of  the  making  of  a  loan, 
or  the  creation  of  an  indebtedness  in  any  other  way,  and  although  the  agreement 
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Action  brought  by  Culver  against  McNamara  for  forcible  detainer^ 
the  plaintiff  alleging  in  his  complaint  the  wrongful  detention  by  the 
defendant  of  lot  5,  in  block  11 »  in  the  city  of  Atchison,  and  claiming 
ownership,  etc.  The  defendant  made  a  duly-verified  answer  to  the 
complaint,  denying  the  plaintiff's  ownership  and  right  to  the  posses- 
sion of  the  premises,  and  setting  up  that  he  was  the  legal  and  equi- 
table owner  of  the  same,  and  that  the  premises  then  were,  and  that 

the  same  had  been  for  more  than  eight  years  last  past,  the  home- 
*662    stead  of  the  defendant  and  his  family ;  and  further  stating  *that 

the  plaintiff's  sole  right  in  the  premises  was  that  of  a  mort- 
gagee, and  setting  up  the  facts  in  relation  to  the  execution  of  a  deed 
by  the  defendant  to  the  plaintiff,  and  of  a  defeasance  by  the  plaintiff 
to  the  defendant  at  the  same  time  as  a  part  of  the  same  transaction, 
and  stating  that  the  defense  was  bona  fide,  etc.  To  this  answer  the 
plaintiff  filed  a  general  denial  under  oath.  The  justice  found  that 
the  title  to  the  real  estate  was  in  dispute,  and  upon  motion  certified 
the  proceedings  to  the  district  court.  Trial  at  the  November  term, 
1878,  when,  a  jary  being  waived  by  the  parties,  the  case  was  tried 
by  the  court,  which  made  special  findings  of  fact,  and,  as  a  con- 
clasion  of  law  therefrom,  found  that  the  plaintiff  was  entitled  to  a 
judgment  against  the  defendant,  dispossessing  the  defendant  from 
said  premises,  and  that  the  plaintiff  was  entitled  to  a  writ  of  restitu- 
tion therefor,  directed  to  the  sheriff,  and  commanding  him  to  put  the 
plaintiff  in  possession  of  the  premises  aforesaid,  etc.  The  court  de- 
nied a  new  trial,  refused  a  second  trial,  and  gave  judgment  against 
McNamara,  who  brings  the  case  to  this  court. 

S.  H.  OUnn,  for  plaintiff  in  error. 

"At  law  an  absolute  deed  and  a  separate  defeasance  or  agreement  to  recon- 
vey,  executed  at  the  same  time,  amount  to  a  mortgage.*'  Jones,  Mortg.  244; 
Ck>peland  v.  Yoakum's  Adm'r,  88  Mo.  349;  Sharkey  v.  Sharkey,  47  Mo.  543; 
Caruthers  v.  Hunt,  18  Iowa,  676;  HiU  v.  Edwards,  11  Minn.  22,  (Gil.  5:) 

to  reconvey  in  terms  recites  that  it  is  to  become  void  at  the  expiration  of  a  certain 
time.    Overstreet  v.  Baxter,  80  Ean.  65, 1  Pac.  Rep.  825. 

In  Kansas,  every  deed  of  conveyance,  whether  absolute  or  conditional  upon  its 
face,  and  whether  made  to  a  trustee  or  not,  if  made  for  the  purpose  of  securing  a 
debt,  and  for  that  purpose  only,  is  a  mortgage,  and  can  be  enforced  only  by  an 
action  in  a  court  of  competent  jurisdiction.  McDonald  v.  Kelloee,  80  Kan.  170, 
2  Pac.  Rep.  507. 

On  the  question  whether  a  transaction  will  be  deemed  a  mortgage  or  a  condi- 
tional sale,  see  Qreig  v.  Russell,  (111.)  4  N.  E.  Rep.  780;  Grand  United  Order  of 
Odd-Fellows'  J.  8.  Ass'n  v.  Merklin,  (Md.)  5  Atl.  Rep.  544;  Jeif rey  v.  Hur8h,(Micb.) 
25  N.  W.  Rep.  176;  Niggeler  v.  Maurin,  (Minn.)  §4  N.  W.  Rep.  869;  Huston  v. 
Kline,  (Iowa,)  20  N.  W.  Rep.  470;  Buse  v.  Page,  (Minn.)  19  N.  W.  Rep.  786.  20  N. 
W.  Rep.  96;  Kni^t  v.  McCord,  (Iowa.)  19  N.  W.  Rep.  810;  Ferris  v.  Wilcox, 
(Mich.)  16  N.  W.  Rep.  252;  Rockwell  v.  Humphrey,  (Wis.)  15  N.  W.  Rep.  894; 
Bridges  v.  Under,  (Iowa.)  14  N.  W.  Rep.  217;  Starks  v.  Redfleld,  (Wis.)  9  N,  W. 
Rep.  168;  Stronp  v.  Haycock.  (Iowa,)  10  N.  W.  Rep.  257;  Brnsh  v.  Peterson. 
<Iowa.)  6N.  W.  Rep.  287;  Barthell  v.  Syyerson,  (Iowa.)  6  N.  W.  Rep.  178;  Musgat 
▼.  Pumpelly,  (Wis,)  1  N.  W.  Rep.  410;  Hall  v.  Linn,  (Colo.)  5  Pac.  Rep.  641;  Wil- 
lielm  V.  Woodcock,  (Or.)  5  Pac.  Kep.  202;  Stephens  v.  Allen,  (Or.) 8  Pac.  Rep.  168. 
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Preschbaker  v.  Feaman,  82  HI.  475;  Plato  v.  Roe,  14  Wis.  458;  Kerr  v.  Gil- 
more,  6  Watts,  405;  Houser  v.  Lament,  65  Pa.  St.  811. 

"A  deed  with  a  bond  or  agreement  to  reconvejthe  estate,  upon  pajment  of 
a  certain  sum  of  money,  or  upon  the  performance  of  some  other  condition, 
has  always  been  held  to  constitute  a  legal  mortgage,  if  the  instruments  are  of 
tlie  same  date,  or  are  executed  and  delivered  at  the  same  time  and  as  one  trans- 
action." Jones.  Mortg.  §  244;  Erskine  v.  Townsend,  2  Mass.  498;  Taylor 
v.  Weld,  5  Mass.  109;  Scott  v.  McFarland,  1*3  Mass.  308;  Newhall  y.  Bart, 
7  Pick.  157;  Lanfair  v.  Lanfair,  18  Pick.  299. 

If  it  were  a  matter  of  doubt  whether  it  was  a  sale  or  a  mortgage^  then  in 
all  doubtful  cases  the  law  will  construe  the  contract  to  be  a  mortgage 
*Q6S      mther  than  a  sale.    Sears  v.  Dixon,  88  Gal.  *826;  Conway's  Ex'r  v. 
Alexander,  7  Cranch,  218.    But  we  think  there  cannot  be  any  well- 
grounded  doubt  about  this  transaction  being  a  mortgage. 

It  being  established  by  the  plaintiffs  evidence,  and  found  by  the  court,  that 
the  deed  and  contract  to  reconvey  were  each  a  part  of  the  same  trans<iction, 
the  two  instruments  taken  together,  and  being  reduced  to  writing  at  the  time, 
must  be  presumed  to  embody  the  entire  contract  between  the  parties  at  the 
time,  and  must  be  received  and  considered  as  the  entire  contract  of  the  parties 
at  the  time,  and  no  parol  evidence  can  be  permitted  to  vary  or  affect  the  legal 
effect  of  this  contract  as  the  parties  made  it.  It  may  have  been,  and  doubtr 
less  was,  quite  proper  for  the  court  to  permit  evidence  to  show  the  situation 
and  circumstances  of  the  parties  at  the  time  of  making  the  contract,  in  order 
to  more  certainly  ascertain  the  intent  of  the  parties,  and  give  effect  to  such 
intent.  To  this  no  objection  may  be  taken;  but  to  admit  parol  evidence  of  a 
parol  contract  or  agreement  alleged  to  have  been  made  co-ordinate  with  the 
written  agreement,  tending  to  and  intended  to  vary,  contradict,  modify,  or 
change  the  written  agreement,  or  to  change  or  modify  tlie  legal  effect  of 
the  written  agreement,  is  clearly  against  the  law  of  practice  in  the  courts. 
Yet  this  is  just  what  the  court  did  admit  on  behalf  of  the  plaintiff,  against 
the  objections  of  the  defendant,  upon  the  trial  of  this  case.  The  plaintiff 
having  testified  that  the  deed  and  contract  to  reconvey  were  executed  at 
the  same  time,  and  were  each  a  part  of  the  same  transaction,  and  having 
given  said  deed  and  contract  in  evidence  on  the  trial,  was  then  asked  to  state, 
"  what  was  the  understanding  between  him  [plaintiff]  and  defendant  at  the 
time  the  deed  and  contract  were  executed.*'  The  objections  made  to  this  were 
overruled  by  the  court,  and  excepted  to.  This  was  clearly  attempting  to  prove 
an  alleged  parol  agreement  made  at  the  same  time,  and  make  it  part  of  the 
written  agreement^  and  intended  to  vary  the  effect  of  the  written  agreement 

if  this  was  not  the  intent,  then  to  what  purpose  was  the  question? 
*664  But  there  is  another  branch  of  this  case.  Section  2,  c.  *88,  Laws 
1870,  amending  section  7,  c.  81,  Gen.  St.  1868,  provides  that,  if  in  an 
action  commenced  before  a  justice  the  title  to  land  is  in  dispute,  etc.,  the  case 
shall  be  certified  to  the  district  court,  etc.  **and  said  case  shall  be  docketed 
and  thereafter  proceeded  with  in  the  district  coxxrtiLS  if  originally  commenced 
therein,''  This  case  was  so  transmitted  to  the  district  court,  and  was  pro- 
ceeded with  "as  if  originally  commenced  therein."  Article  18.  c.  81,  Gen. 
St.  1868,  for  proceedings  in  forcible  detainer,  applies  only  to  proceedings  be- 
fore a  justice  of  tiie  peace,  and  does  not  apply  to  the  district  court.  The  cor- 
responding action  in  the  district  court  is  the  action  of  ^ectment,  under  the 
provisions  of  article  24,  c.  80,  of  the  Civil  Ck)de,  commencing  with  section  594. 
If  the  plaintiff  had  originally  commenced  his  action  in  the  district  court  for 
possession  of  the  premises,  he  must  have  begun  under  the  provisions  of  this 
article. 

Tho  allegations  in  the  complaint  are  substantially  the  same  as  the  plaintiff 
would  t^ave  made  in  a  petition  under  article  24,  c.  80i  of  the  Code,  if  he  had 
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originally  commenced  his  action  in  the  district  coart.  The  court  tried  the 
case  upon  this  theory;  tried  it  as  an  action  for  the  recovery  of  real  property; 
tried  it  to  determine  which  of  the  contestants  in  the  suit  had  the  better  title 
to  the  premises  in  controversy,  and  which  was  entitled  to  the  possession. 
The  claim  of  right  to  possession  was  based  solely  on  the  claim  of  title;  and 
upon  the  determination  of  the  title  did  the  right  to  possession  depend,  just  as 
any  action  in  ejectment  brought  in  the  district  court.  In  short,  the  trial,  the 
proceedings,  the  findings  of  fact,  the  conclusion  of  law,  and  the  judgment  of 
the  court  were  and  are  the  same  (as  the  statute  contemplates)  as  if  tlie  plain- 
tiff had  originally  commenced  his  action  in  the  district  court  for  the  recovery 
of  the  real  property,  under  the  provisions  of  article  24,  c.  80,  of  the  Code. 
This  is  what  is  intended  by  the  provisions  of  section  7,  c.  81,  Gen.  St.  1868, 
as  amended  by  section  2,  c.  88,  Laws  1870.  when  It  says:  "And  said  case 
'  shall  be  docketed  and  thereafter  proceeded  with  in  the  district  court 
*G66  as  if  originally  commenced  therein. "  If  this  is  not  the  ^meaning  and 
intent  of  this  pix)vision  of  the  statute,  we  are  utterly  at  a  loss  to 
know  what  it  does  mean,  or  to  what  purpose  it  was  incoiporated  in  the  stat- 
ute. If  it  is  the  meaning,  then  section  599  of  said  article  24,  c.  80,  of  the 
Code,  was  applicable  to  the  case.  And  the  judgment  and.  findings  should  - 
have  been  vacated,  and  the  action  should  have  st<K>d  for  trial  at  the  next  term 
of  the  court. 

Smith  dt  Solomon,  for  defendant  in  error. 

There  can  be  no  question  that  where  a  conveyance  is  made  in  payment  of  ii 
pre-existing  debt,  though  the  grantee  may  execute  and  deliver  contemporane- 
ously an  agreement  to  reconvey  on  the  payment  of  a  sum  certain  by  a  certain 
time,  this  will  not  constitute  a  mortgage.  Saxton  v.  Hitchcock,  47  Barb.  220; 
West  V.  Hendrix,  28  Ala,  226;  Reading  v.  Weston,  7  Ck)nn.  143;  Baker  v. 
Thrasher,  4  Denio,  493;  Glover  v.  Payn,  19  Wend.  618;  Morrison  v.  Brand, 
5  Daly,  40;  Siowey  v.  McMurray,  27  *Mo.  113;  Todd  v.  Campbell,  32  Pa.  St. 
250. 

The  following  general  proposition  is  the  settled  law  on  the  subject:  "A  con- 
veyance in  satisfaction  of  a  prior  debt,  though  accompanied  by  a  clause  of  re- 
demption, is  not  a  moitgage,  but  a  sale  with  the  right  of  repurchase.  *'  ilob- 
inson  v.  Cropsey,  2  Edw.  Ch.  138,  6  Paige,  480;  McKinstry  v.  Conly,  12  Ala. 
678;  4  Kent,  Comm.  p.  157,  note  d;  Brown  v.  Dewey,  2  Barb.  28;  Slee  v. 
Manhattan.  Co.,  1  Paige,  48;  Conway's  Ex'rs  v.  Alexander,  7  Cranch,  237; 
Flagg  V.  Mann,  14  Pick.  467;  1  Jones,  Mortg.  §§  265, 267;  O'Neill  v.  Capelle, 
62  Mo.  202;  Turner  v.  Kerr,  44  Mo.  429;  Farmer  v.  Grose,  42  Cal.  169,  172; 
Baugher  v.  Merryman,  32  Md.  185.  The  rule  applicable  to  the  case  at  bar  is 
clearly  laid  down  in  4  Kent,  Coram,  p.  144,  note:  "The  test  of  the  distinction 
is  this:  If  the  relation  of  debtor  and  creditor  remains,  and  a  debt  still  sub- 
sists, it  is  a  mortgage;  but  if  the  debt  is  extinguished  by  the  agreement  of  the 
parties,  ♦  ♦  ♦  and  the  grantor  has  the  privilege  of  refunding  if  he  pleases, 
in  a  given  time,  and  thereby  entitle  him  to  a  reconveyance,  it  is  a  conditional 
sale." 

The  plaintiff  in  error  complains  that  the  court  looked  into  the  facts  and  cir- 
cumstances outside  of  the  written  agreement,  to  ascertain  the  intention  of  the 
parties.  This  was  proper.  Pitts  v.  Cable,  44  111.  103;  Siowey  v.  McMurray, 
27  Mo.  113;  Bishop  v.  Williams,  18  111.  101;  Slutz  v.  Desenberg,  28  Ohio  St. 
371;  1  Jones,  Mortg.  §  261;  McCarron  v.Cassidy,  18  Ark.  34;  Parish 
*eG6  T.  Gates,  29  Ala.  254;  Chester  v.  Wheelwright,  *15  Conn.  563;  Clark 
V.  Henry,  2  Cow.  324;  Strong  v.  Stewart,'4  Johns.  Ch.  167;  Wright 
V.  Bates,  18  Yt.  341;  McLanahan  v.  McLanahan,  6  Humph.  99;  Plato  v.  Roe, 
14  Wis.  457;  Rich  V.  Doane,  35  Vt.  125. 

Counsel  for  the  plaintiff  in  error  claims  that  under  the  existing  law  the  dis- 
trict court  could  have  no  jurisdiction  of  an  action  in  forcible  detention.   In  this 
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case  plaintiff  in  error  ousted  the  Jurisdiction  of  the  jastioe  by  bis  sworn  an- 
swer,  and  he  now  attempts  to  oust  the  jurisdiction  of  the  district  coort.  This 
is  a  strange  position.  Bernstein  v.  Smith,  10  Kan.  ^7.  The  district  court 
unquestionably  had  jurisdiction.  The  justice's  court  has  original  jurisdiction 
in  such  cases,  but  not  original  exclusive  jurisdiction.  Laws  187U,  c.  88.  §  1. 
The  forcible  entry  and  detainer  act  recognizes  the  fact  of  jurisdiction  resting 
in  the  district  court  in  such  cases.  Section  160,  c.  81,  reads  as  follows:  "  Judg- 
ments  either  before  a  justice  or  in  the  district  court,  in  actions  brought  under 
this  article^  shall  not  be  a  bar  to  any  after  action  brought  by  either  party." 
In  ejectment  a  judgment  in  favor  of  either  party  is  a  bar.  The  plaintiff  in 
error  tiled  a  motion  for  a  second  trial.  He  calls  it  a  motion  for  a  new  trial. 
The  notice  was  not  '* entered  on  the  journal."  This  is  required  by  Gen.  Si.  c 
80,  §  599;  Anderson  v.  Kent,  14  Kan.  *2i2.  It  seems  to  us  ridiculous  that 
every  action  brought  before  a  justice  which  shall  be  certified  to  the  district 
coui-t  because  the  title  or  boundary  of  land  is  brought  in  question,  should 
thereby  become  an  action  of  ejectment.  The  action  of  forcible  detention  is 
made  applicable  to  those  cases  where  the  defendant  is  ''a  settler  or  occupier 
of  land  without  color  of  title,"  (Gen.  St.  c.  81,  §  159;)  and  also  "as  against 
those  who,  having  a  lawful  and  peaceable  entry  into  lands  or  tenements,  un- 
lawfully and  by  force  hold  the  same,"  (Gen.  St.  c.  81,  §  159^  Now,  in  this 
case  the  plaintiff  in  error,  after  the  twenty-third  of  August,  1878,  was  an  oc- 
cupier of  the  premises  without  color  of  title,  and  claimed  no  interest  in  the 
property  or  right  of  possession,  but  bargained  with  Culver  in  regard  to  the 

rent,  and  said  he  would  get  out  as  soon  as  he  could  get  a  house  to 
*667      move  into.    8  Washb.  Real  Prop.  124,  '^125.    This  was  an  action 

brought  to  recover  the  possession  of  real  property  under  the  forcible 
entry  and  detainer  act.  It  was  so  considered  by  the  trial  court.  It  is  not  at 
all  unusual  in  cases  brought  under  the  forcible  detention  act,  for  controver- 
sies to  be  raised  as  to  the  title  of  the  property,  and  our  statute  has  therefore 
made  provision  for  the  transfer  of  such  cases  to  the  district  court,  where  thej 
are  to  be  tried  the  same  as  if  they  (the  forcible  entry  and  detention  cases)  had 
been  originally  brought  in  that  court;  and  in  all  cases  brought  under  article 
13,  c.  81,  Gen.  St.,  if  the  plaintiff  was  not  in  possession,  or  was  not  exercis- 
ing acts  of  ownership  over  the  premises,  then  he  must,  in  order  to  recover, 
show  a  complete  title  by  deed,  and  is  not  bound  to  bring  an  action  in  eject- 
ment.   Swam  &  P.  Treatise,  (1st  Ed.)  p.  881. 

Brewer,  J.  Tbid  was  an  action  of  forcible  detainer,  tried  by  the 
court  without  a  jury.  Special  findings  of  fact  were  made,  and  judg* 
ment  entered  in  favor  of  the  plaintiff.  As  only  a  portion  of  the  tes- 
timony is  preserved,  we  must  look  to  the  findings  to  see  whether  they 
support  the  judgment.  And  npon  them  the  question  is  whether  the 
deed  and  an  agreement  to  reconvey,  which  were  executed  by  the 
parties,  constituted  simply  a  mortgage.  It  appeard  that  Culver  held 
a  mortgage  past  due,  and  commenced  suit  in  foreclosure.  While  this 
action  was  pending,  the  parties  agreed  to  a  settlement,  and  McNa- 
mara  and  wife  agreed  to  give  Culver  an  absolute  deed  to  the  premises 
in  payment  and  satisfaction  of  all  indebtedness  and  costs,  and  Culver 
agreed  that  McNamara  might  occupy  the  premises  rent  free  for  six 
months.  Upon  this,  McNamara  and  wife  executed  a  general  war- 
ranty deed,  and  at  the  same  time,  and  as  part  of  the  same  transac- 
tion,  Culver  executed  to  McNamara  an  agreement  to  convey  the 
premises  on  payment  of  $203,  that  being  the  consideration  of  the 
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deed,  within  six  months.  Whereupon  the  action  was  diBmissed,  and 
the  costs  were  paid  by  Calver. 

The  conclusion  of  the  district  court  was  that  the  transac- 
*668     *tions  between  the  parties  did  not  create  a  mortgage.     In 

support  of  the  claim  that  these  instruments  make  simply  a 
mortgage,  is  the  fact  that  they  were  executed  at  the  same  time  and 
as  parts  of  the  same  transaction,  and  also  the  finding  that  the  value 
of  the  premises  was  between  four  and  five  hundred  dollars.  Against 
it,  the  finding  that  the  conveyance  was  in  payment  and  satisfaction 
of  all  indebtedness,  is  the  fact  that  the  agreement  to  convey  did  not 
recite  any  sale,  or  attempt  to  cast  any  obligation  upon  McNamara, 
but  was  simply  an  agreement  to  convey  upon  the  payment,  within  six 
months,  of  $203,  and  the  further  fact  that  when  the  six  months  in 
which  McNamara,  by  the  agreement,  was  to  have  the  occupancy  rent 
free  expired,  he  at  first  made  no  claim  of  any  right  to  remain  longer, 
talked  about  moving  out,  but  said  he  could  not  just  then  get  a  house, 
and  made  no  objection  or  assertion  of  adverse  right,  while  Culver 
was  expending  some  $270  in  repairs  of  the  premises.  Now,  that  a 
deed  and  an  agreement  to  reoonvey,  though  separate  instruments,  may 
operate  as  simply  a  mortgage,  is  clear,  and  that  they  do  not  neces- 
sarily create  one  is  equally  clear.  The  test  is  the  existence  or  non- 
existence of  a  debt.  And  equity  looks  behind  the  form  to  the  fact. 
[f  the  transaction  was  intended  as  a  loan,  if  there  remains  a  debt  for 
which  the  conveyance  is  only  a  security,  and  the  collection  of  which 
may  be  enforced  independent  of  the  security,  equity  will  hold  it  a 
mortgage,  no  matter  whether  the  transaction  is  evidenced  by  one  or 
two  instruments.  But  if  there  be  no  debt,  there  can  be  no  security, 
— no  mortgage.  In  1  Jones,  Mortg.  §  265,  it  is  said  that  *'a  debt, 
either  pre-existing  or  created  at  the  time,  is  an  essential  requisite  of 
a  mortgage."     In  Glover  v.  Payn,  19  Wend.  518,  Bronson,  J.,8ay8: 

*' Where  there  is  no  debt  and  no  loan,  it  is  impossible  to  say  that  an  agree- 
ment to  resell  will  change  an  absolute  deed  into  a  mortgage." 

The  rule  is  clearly  laid  down  in  4  Kent,  Comm.  at  page  144,  note : 

"^669  "The  test  of  distinction  is  this:  If  the  relation  of  debtor  *and  cred- 
itor remains,  and  the  deht  still  subsists,  it  is  a  mortgage;  but  if  the 
debt  is  extinguished  by  the  agreement  of  the  parties,  *  *  *  and  the 
grantor  has  the  privilege  of  refunding,  if  he  pleases,  in  a  given  time,  and 
thereby  entitle  him  to  a  reconveyance.  It  is  a  conditional  sale." 

In  Saxton  v.  Hitchcock,  47  Barb.  227,  th«  court  says: 

''The  conveyance  does  not  appear  to  have  been  made  to  secure  a  debt,  but 
in  payment  of  it.  It  was  a  sale  of  the  premises,  with  an  agreement  to  resell 
upon  certain  terms  and  conditions.  The  liability  of  the  defendant,  the  grantor, 
was  discharged,  and  the  relation  of  debtor  and  creditor  did  not  exist,  as  b> 
this  sale  the  debt  was  extinguished,  within  the  rule  cited.** 

And  again,  in  1  Jones,  Mortg.  §  264,  the  author  declares  that  *Hh6 
sights  of  the  parties  to  the  conveyance  must  be  reciprocal.     If  the 
V.22K— 30 
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transaction  be  in  the  nature  of  a  mortgage,  so  that  the  grantor  may 
insist  upon  .a  reconveyance,  the  grantee  at  the  same  time  may  insist 
on  repayment;  but  if  it  be  a  conditional  sale,  so  that  the  grantor 
need  not  repurchase  except  at  his  option,  the  grantee  cannot  insist 
upon  repayment/'  See,  further,  Bobinson  v.  Gropsey,  2  Edw.  Ch. 
138,  6  Paige  480;  MoKinstry  v.  Conly,  12  Ala.  678;  Conway's  Ex'r 
V.  Alexander,  7  Cranch,  218;  Plagg  v.  Mann,  14  Pick.  467;  O'Niell 
V.  Capelle,  62  Mo.  202; 'Turner  v.  Kerr,  44  Mo.  429;  Farmer  ?. 
Grose,  42  Gal.  169;  Slutz  v.  Desenberg,  28  Ohio  St.  371;  Plato  ▼. 
Roe,  14  Wis.  457;  Hughes  v.  Davis,  40  Cal.  117. 

Now,  in  the  case  at  bar,  the  finding  of  the  court  is  that  the  deed 
was  given  in  payment  and  satisfaction  of  the  prior  indebtedness.  It 
was  not,  therefore,  security,  but  payment.  There  ceased  to  be  any 
debt.  And  nowhere  in  the  findings  is  there  anything  to  show  the  cre- 
ation of  any  new  debt.  The  agreement  to  resell  does  not  recite  a  sale; 
or  show  a  debt.  Upon  the  facts  as  found,  Gulver  could  never  have 
collected  a  cent  from  McNamara.  There  was,  therefore,  no  mort- 
gage, and  the  conclusion  of  the  district  court  was  correct. 

Again,  it  is  objected  that  the  court  permitted  evidence  of  matters 
outside  the  written  agreements  to  explain  the  intent  and  un- 
*670  derstanding  of  the  parties  thereto.  Now,  whatever  ^criticism 
may  be  made  upon  the  form  of  the  question,  we  think  the  tes- 
timony which  was  admitted  was  proper  testimony.  Evidence  of  th« 
situation  of  the  parties,  the  circumstances  surrounding  the  transac- 
tion, and  of  independent  parol  agreements  not  conflicting  with  the 
terms  of  the  written  instruments,  was  competent,  and  we  do  not  see 
that  any  other  material  testimony  was  received.  Babcock  v.  Deford, 
14  Kan.  *408;  Weeks  v.  Medler,  20  Kan.  57;  Pitts  v.  Gable,  44  lU. 
103;  Slutz  V.  Desenberg,  28  Ohio  St.  371;  Parish  v.  Gates,  29  Ala. 
254 ;  Plato  v.  Roe,  14  Wis.  457;  Rich  v.  Doane,  35  Vt.  125;  1  Jones, 
Mortg.  §  261;  Baugher  v.  Merryman,  82  Md.  185;  Conway's  Ex'r  v. 
Alexander,  7  Cranch,  218. 

A  final  objection  is  that  the  defendant  was  refused  a  second  trial, 
as  is  authorized  in  actions  for  the  recovery  of  real  property.  The 
action  was  one  of  forcible  detainer,  commenced  before  a  justice  of 
the  peace.  In  this  action  a  sworn  answer  setting  up  title  was 
filed,  and  thereupon  the  justice  certified  the  case  to  the  district  court, 
where  it  was  tried.  The  argument  of  counsel  is,  in  substance,  that, 
as  the  article  in  the  general  statutes  providing  for  proceedings  in 
forcible  entry  and  detainer  applies  only  to  the  justices',  and  not  to 
district  courts,  and  as  the  provision  for  certifying  cases  to  the  district 
court  declares  that  the  case  so  docketed  shall  be  proceeded  with  in 
the  district  court  as  if  originally  commenced  therein,  it  must  proceed 
as  an  action  for  the  recovery  of  real  property,  in  which  action  two 
trials  are  a  matter  of  right.  We  cannot  agree  with  counsel.  The 
action  of  forcible  detainer  is  different  from  the  action  of  ejectment, 
or  for  the  recovery  of  real  property,  as  it  is  styled  in  the  Code.  •  Evi> 
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dence  sustaining  the  latter  will  not  necessarily  sostain  the  former. 
More  facts  are  required  in  the  one  than  in  the  other.  Now,  the  dis- 
trict court  is  one  of  general  original  jurisdiction.  A  provision  for 
certifying  the  case  from  the  justice  to  the  district  court,  changes  the 
forum,  but  does  not  change  the  action.  The  same  proof  must  be 
made  in  the  latter  as  would  have  been  required  in  the  for- 
*671  mer  *court,  and  the  same  relief  may  be  obtained.  If  it  were 
not  so,  an  unscrupulous  tenant  might  hold  possession  in  de- 
fiance of  his  landlord,  and  without  giving  any  security,  for  many 
months.     We  do  not  so  understand  the  statute. 

Upon  the  whole  record  we  see  no  error,  and  the  judgment  will  be 
affirmed. 

(All  the  justices  concurring.) 
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July  Term,  1879. 

Judicial  Sales:  Judgment  Beversed:  Sale  Set  Aside.  Where  a  Juffg*- 
ment  is  rendered  In  the  district  court  in  favor  of  the  plaintiff,  and  against 
the  defendant  P.  for  money,  and  against  the  defendant  H.  that  certain 
real  estate  belonging  to  H.  be  sold  to  satisfy  said  money  judgment,  and 
a  case  for  review  In  the  supreme  court  Is  then  made,  settled,  signed,  at* 
tested,  and  filed  in  the  district  court,  and  afterwards  said  real  estate  is 
.  sold  on  execution  in  accordance  with  said  judgment,  tfie  judgment  cred- 
itor being  the  purchaser;  and  afterwards  said  sale  is  confirmed  by  the 
district  court;  and  afterwards  the  case  is  taken  to  the  supreme  court  for 
review,  (on  the  said  case  made  therefor,)  where  the  said  judgment  of  the 
district  court  against  H.  is  reversed:  held,  that  the  said  sale  may  be  set 
aside,  and  the  parties  placed  back  in  the  same  condition  m  which  they 
would  be  if  said  sale  had  not  been  made,  and  said  judgment  against  H. 
had  not  been  rendered.^ 

Error  from  Atchison  district  court. 

Motion  filed  by  Ellen  R.  Hubbard,  July  19,  1879,  wherein  she 
moved  the  court  to  order  a  supplemental  mandate  upon  the  decision 
in  this  action  (page  *363,  antej)  to  be  sent  to  the  district  court,  order- 
ing specifically  the  modification  to  be  made  of  such  judgment  and  de- 
cree so  that  the  status  of  Mrs.  Hubbard's  property  shall  be  definitely 
settled.  The  motion  was  argued  and  submitted,  September  9, 1879, 
and  the  opinion  herein  filed  November  15,  1879. 

Smith  d  Solomon  and  W.  W.  Guthrie^  for  the  motion. 

*67i5    *Valektine,  J.     This  case  was  decided  by  this  court  on  June 

30,  1879,  but  there  is  one  question  connected  therewith  which 

was  not  decided,  or  least  was  not  sufficiently  elucidated,  and  upon  which 

1  See,  in  connection  with  this  case,  Stephens  v.  Ballon,  25  Kan.*  621.    Wife  as 
surety  of  husband,  see  Burtis  v.  Wait,  33  Kan.  478,  6  Pac.  Rep.  783, 
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the  plaintiff  in  error  now  seeks  further  light.  That  question  is  as  fol- 
lows: Where  a  judgment  is  rendered  in  the  district  court  in  favor 
of  the  plaintiff,  Ogden,  and  against  the  defendant  Hubbard  for  money, 
and  against  Mrs.  Hubbard  that  certain  real  estate  belonging  to  her 
be  sold  to  satisfy  said  money  judgment,  and  a  case  for  review  in  the 
supreme  court  is  then  made,  settled,  signed,  attested,  and  filed  in  the 
district  court,  and  afterwards  said  real  estate  is  sold  on  execution  in 
accordance  with  said  judgment,  the  judgment  creditor  being  the  pur^ 
chaser;  and  afterwards  said  sale  is  confirmed  by  the  district  court; 
and  afterwards  the  case  is  taken  to  the  supreme  court  for  review,  (on 
said  case  made  therefor,)  where  the  judgment  of  the  district  court 
against  Mrs.  Hubbard  is  reversed, — then  may  the  said  sale  be  set  aside, 
and  the  parties  placed  in  the  same  condition  in  which  they  would  be 
if  said  sale  had  not  been  made,  and  if  said  judgment  against  Mrs. 
Hubbard  had  not  been  rendered?  This  question  is  not  altogether 
free  from  difBcuIty,  but  we  are  inclined  to  think  that  it  should  be  an- 
swered in  the  affirmative.  Except  for  section  467  of  the  Civil  Code, 
(Comp.  Laws  1879,  p.  664,)  we  should  have  no  hesitancy  in  declar- 
ing in  the  affirmative.  See  Freem.  Judgm.  §  482;  Hubbell  v. 
Broadwell,8  Ohio,  120,  127;  McBain  v.  McBain,  16  Ohio  St.  337; 
Gott  V.  Powell,  41  Mo.  416,  420;  McJilton  v.  Love,  13  111.  487,  494, 
495;  Beynolds  v.  Hosmer,  45  Gal.  617;  Corwith  v.  State  Bank,  15 
Wis.  289;  Twogood  v.  Franklin,  27  Iowa,  239;  Lovett  v.  Church,  12 
Barb.  67,  83;  Marks  v.  Cowles,  (supreme  court  of  Alabama,  1879,) 
8  Beporter,  331.  Said  section  467  of  the  Civil  Code  reads  as  fol- 
lows: 

'*'673  '*If  any  Judgment  or  judgments,  in  satisfaction  of  which  *any  lauds 
or  tenements  are  sold,  shall  at  any  time  thereafter  be  reversed,  sucb 
reversal  shall  not  defeat  ot  affect  the  title  of  the  purchaser  or  purchasers;  but, 
in  such  cases,  restitution  shall  be  n?ade  by  the  judgment  creditors  of  the 
money  for  which  such  lands  or  tenements  were  sold,  with  lawful  interest 
'  from  the  day  of  sale. " 

This  section  has  application  solely  to  bona  fide  purchasers  who 
are  not  parties  to  the  erroneous  judgment,  nor  responsible  therefor, 
and  who  do  not  have  reason  to  believe  that  such  erroneous  judgment 
will  be  reversed  or  vacated  by  the  appellate  court.  Hubbell  v.  Broad- 
well,  and  Twogood  v.  Franklin,  supra.  It  applies  only  to  strangers 
to  the  judgment,  who  have  purchased  under  the  honest  belief  that 
the  judgment  is  sufficient.  It  would  not  be  in  consonance  with  jus- 
tice or  equity  to  allow  a  party  who  had  procured  an  erroneous  judg- 
ment, and  who  had  procured  property  thereunder,  to  retain  the  fruits 
of  such  judgment  after  it  had  been  set  aside  and  annulled  by  the  su- 
perior court.  We  think  that  the  order  of  the  district  court  confirm- 
ing the  sale  of  Mrs.  Hubbard's  separate  property  should  be  reversed, 
and  that  the  sale  should  be  set  aside,  and  it  is  so  ordered. 

(All  the  justices  concurring.) 
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W.  B.  Bbattom  v.  p.  B.  Gross. 
July  Term,  1879. 

Sohool  Land:  Purohase  of;  Aotaal  Settlers.  Under  tbe  laws  of  KanBRS, 
actual  residence  is  required  to  enable  a  person  to  purchase,  to  the  exclu* 
sion  of  others,  a  particular  piece  of  the  school  lands  of  the  state.  This  is 
inferred  from  sections  4,  5,  6.  and  20  of  article  14,  c.  122,  Laws  1876, 
(Comp.  Laws  1879,  pp.  854,  857,  §§  195-197,  211.)  which  provide  for 
only  persons  who  have  ''settled  upon  and  improved,"  or  who  are  ''act- 
ual settlers"  upon,  such  lands,  purchasing  the  same  to  the  exclusion  of 
others. 

*674     *Error  from  Pawnee  district  court* 

At  the  June  term,  1878,  of  the  district  court.  Cross,  as  plaintiflF, 
had  judgment  against  Bratton,  as  defendant,  who  brings  the  case  to 
this  court. 

Van  Winkle  d  Strang  and  Sterry  dt  Sedgwick,  for  plaintiff  in  error. 

The  whole  question  is  to  be  determined  by  ascertaining  the  correct  defini- 
tion of  the  words  '* settled  upon,"  in  connection  with  the  words  '* actual  set- 
tlers, "  as  used  in  the  statute  concerning  school  lands.  By  force  of  the  statute, 
words  and  phrases  are  to  be  construed  according  to  the  approved  usage  of  the 
language,  except  where  such  words  and  plirases  have  acquired  a  peculiar 
meaning. in  the  law.  Construing  the  above-quoted  words  under  this  statutory 
maxim  of  construction,  there  can  be  no  reasonable  doubt  but  that  the  legisla- 
ture intended,  by  the  use  of  the  words  "settled  upon,"  and  the  words  "actual 
settlers,"  to  include  only  persons  who  were  at  the  time  residing  upon  the 
land,  and  making  it  their  home.  Webster  defines  the  word  "settle,''  when 
used  in  the  sense  in  which  it  is  employed  in  this  statute,  to  mean  "to  fix  one's 
place  of  residence;"  '*to  establish  one's  self  for  continuous  abode;"  "to  enter 
into  the  state  of  a  householder."  Taking  these  definitions  of  the  word  "set- 
tle" as  those  which  should  contr<^,  we  find  that,  in  order  to  become  a  settler 
upon  a  piece  of  land,  a  person  must  take  up  his  residence  thereon,  and  that  a 
person  not  residing  upon  a  tract  of  land  cannot  be  said  to  be  a  settler  upon 
such  land.  If  the  above  be  correct,  then  only  persons  actually  residing  upon 
school  lands  can  be  allowed  to  purchase  them  at  private  sale. 

Again,  if  a  person  not  residing  upon  the  land  may,  by  cultivation  alone, 
acquire  the  exclusive  right  to  purchase  at  private  saJe  a  quarter  section  of 
school  land,  it  follows  that  a  person  residing  in  another  county,  state, 
*675  or  country,  may,  by  I'having  a  small  portion  of  such  land  cultivated 
in  his  name,  acquire  the  same  right,  to  the  exclusion  of  a  citizen  of 
the  county  and  neighborhood  In  which  the  land  is  situated;  and  thus  a  non- 
resident of  the  state  may,  at  a  trifling  expense,  obtain  a  quarter  section  of  the 
school  lands  of  the  state  for  purely  speculative  purposes,  to  the  exclusion  of 
actual  settlers.  But  we  are  not  without  authority  on  this  question,  and  refer 
to  Smith  V.  Beck,  25  Pa.  St.  106;  Gilday  v.  Watson,  5  Serg,  &  B.  267;  Clem- 
mins  V.  Gottshall,  4  Yeates,  330;  McLaughlin  v.  Maybury,  Id.  534;  Burleson 
V.  Durham,  46  Tex.  152;  Munday  v.  Muse,  15  La.  Ann.  237;  Wilson  v.  Mc- 
Lernan,  20  Iowa,  30. 

Neleon  Adams,  for  defendant  in  error. 

The  presumptions  are  all  in  favor  of  the  court  below,  that  its  judgment 
was  correct  upon  all  the  papers,  pleadings,  admissions,  agreements,  proceed- 
ings, and  findings* 
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If  the  legislature  intended  that  no  one  should  purchase  school  lands  except 
actual  residents  thereon,  it  would  have  said  so.  Laws  1876,  pp.  281,  282.  §§ 
4-6;  1  Lester,  Land  Laws,  380. 

Valentinb,  J.  This  case  has  been  brought  to  this  court  on  a  tran- 
script of  the  record,  and  not  upon  a  "case  made"  for  the  supreme 
court,  and  hence  a  motion  to  diamiss  the  case  for  any  want  or  in- 
sufficiency of  the  "case  made"  must  be  overruled. 

The  case  was  tried  in  the  court  below,  by  the  court  without  a  jory, 

upon  the  following  agreed  statement  of  facts,  to-wit : 

''It  is  agreed  that  the  above  action  maybe  tried  bythe  court  on  the  twenty- 
sixth  day  of  August,  1878,  without  a  jury,  upon  the  following  facts,  whi6h 
are  agreed  to  be  all  the  facts  in  the  case,  with  the  right  of  appeal  and  review 
to  each  party,  to-wit:  (1)  The  plaintiff  went  upon  the  S.  £.  ^  section  86, 
township  22,  range  18,  Pawnee  county,  Kansas,  the  same  being  school  land, 
the  title  being  in  the  state  of  Kansas,  about  June  1, 1877,  and  commenced  to 
plow ;  that  he  plowed,  during  the  summer  of  1877,  sixty  acres,  and 
^76  sowed  a  part  to  *wheat  that  fall ;  that  he  plowed  ten  acres  more  in 
1878,  and  partly  built  a  sod  house  in  1877;  that  he  never  completed 
the  same,  and  to  the  commencement  of  this  suit  has  never  lived  on  the  land. 
He  took  the  same  for  the  purpose  of  purchasing  it  under  the  laws  of  Kansas 
pertaining  to  the  sale  of  school  lands.  He  harvested  the  crops  sown  in  the 
fall  of  1877  in  the  summer  of  1878.  (2)  The  defendant  went  upon  the  same 
land,  for  the  purpose  of  purchasing  it  under  the  laws  of  Kansas  relating  to  the 
sale  of  school  lands,  on  May  9,  1878,  built  a  house  on  this  land,  and  has  re- 
sided thereon  continuously  since.  He  has  plowed  some  of  the  land,  (about 
thirty  acres,)  and  prepared  to  put  in  a  crop  of  wheat  this  fall.  (3)  The  only 
question  submitted  for  decision  is  this:  Ib  actual  residence  required  for  one 
to  become  the  purchaser  of  school  lands  under  the  laws  of  Kansas?  If  it  is 
not  so  required,  the  judgment  may  be  for  plaintiff  for  costs,  and  the  injunc- 
tion may  be  granted  as  asked.  If  it  is  so  required,  the  judgment  may  be  for 
the  defendant  for  costs,  and  the  injunction  wholly  denied." 

The  court  below,  upon  the  agreed  statement  of  facts,  found  as  a 
conclusion  of  law  that  an  actual  residence  upon  the  land  was  not  re- 
quired to  enable  the  plaintiff  to  become  a  purchaser  of  the  same,  and 
therefore  the  court  rendered  judgment  in  favor  of  the  plaintiff,  forever 
enjoining  the  defendant  from  interfering  with  the  plaintiff's  posses- 
sion, and  for  costs;  to  all  of  which  findings,  conclusions,  and  the 
judgment,  the  defendant  duly  excepted. 

The  only  question  which  we  think  we  are  called  upon  to  decide  is 
whether,  under  the  laws  of  Kansas,  actual  residence  is  required  to 
enable  a  person  to  purchase,  to  the  exclusion  of  others,  a  particular 
piece  of  the  school  lands  of  the  state.  The  decision  of  this  question 
depends  entirely  upon  the  construction  that  may  be  given  to  sections  4, 
6,  6,  and  20  of  article  14,  c.  122,  Laws  1876,  (Comp.  Laws  1879, 
pp.  854,  867,  §§  195-197,  211.)  Under  said  sections  only  persons 
who  have  "settled  upon  and  improved,"  or  who  are  "actual  settlers" 
upon,  such  lands,  can  so  purchase  them  to  the  exclusion  of  others. 
Sections  4,  5,  and  6  use  the  words  "settled  upon  and  im- 
*677  proved,"  while  section  20  uses  the  words  "actual  set*tler8." 
To  "settle"  upon  land,  we  think,  means  to  fix  one's  place  of  res- 
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idenoe  thereon ;  and  a  "settler"  upon  land  is  one  who  resides  thereon* 
This  is  in  accordance  with  all  the  definitions  of  the  words  "settle/* 
"settler/'  and  "settlement/'  when  applied  to  settlements  upon  land. 
See  any  of  the  dictionaries,  and  also  Smith  v.  Beck,  25  Pa.  St.  106; 
Bnrleson  y.  Durham,  46  Tex.  152;  Wilson  v.  McLeman,  20  Iowa, 
30,  33;  Mundaj  v.  Muse,  15  La.  Ann.  237;  Gilday  v.  Watson,  5 
Serg.  &  B.  267;  Glemmins  y.  Gottshall,  4  Yeates,  880;  McLaughlin 
V.  May  bury,  Id.  534. 

A  person  who  has  done  nothing  more  than  to  make  improvements 
on  the  land  cannot,  under  sections  4,  5,  and  6,  purchase  the  same. 
He  must  also  have  settled  upon  the  land.  In  the  language  of  these 
sections,  he  must  have  "settled  upon  and  improved"  the  land.  Both 
are  necessary.  Probably  a  person  might,  by  going  upon  school 
land,  and  making  improvements  thereon,  with  a  bona  fide  inten- 
tion of  becoming  a  settler  thereon,  obtain  rights  thereto  which 
would  date  from  the  very  first  moment  of  bis  occupancy ;  but  he  evi« 
dently  could  not  purchase  the  land  as  an  exclusive  purchaser  until 
he  had  completed  bis  settlement.  If  he  did  not  go  upon  the  land 
with  the  intention  of  becoming  a  settler,  (and  that  seems  to  be  this 
ease,)  evidently  he  would  not  obtain  any  rights  thereto  or  thereon. 
A  person  residing  in  New  York,  or  anywhere  else  in  the  world,  might 
take  possession,  and  actual  possession,  of  school  lands  of  Kansas,  and 
possession  not  only  of  one  piece,  but  oif  many  pieces,  and  might  make 
improvements  on  all  of  such  pieces;  but  we  would  not  think  that  he 
would  thereby  become  a  settler  upon  all  of  such  pieces,  or  indeed 
upon  any  one  of  them,  or  that  he  would  thereby  get  the  exclusive 
right  to  purchase  the  same;  nor  would  we  think  that  he  would  obtain 
any  exclusive  rights  in  or  to  any  of  them.  But  according  to  the  theory 
of  the  plaintiff  in  the  court  below,  he  would  obtain  the  exclusive  right 
to  purchase  every  one  of  them.  Where  the  plaintiff  in  the  present 
case  resides,  the  record  does  not  show,  and  we  are  not  informed. 

Section  20,  above  referred  to,  after  providing  for  the  pur- 
*678  *chase  of  school  lands  by  "actual  settlers,"  then  contains  a 
proviso  "that  the  person  so  residing  upon  said  school  lands" 
(evidently  referring  to  "actual  settlers")  "shall  have  the  privilege  of 
purchasing  said  land,  exclusive  of  the  appraised  value  of  the  improve- 
ments." Evidently  the  words  "actual  settlers,"  as  here  used,  mean 
actual  residents. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded,  with  the  order  that  judgment  be  rendered,  upon  the  agreed 
statement  of  facts,  in  favor  of  the  defendant  and  against  the  plain- 
tiff, for  costs,  and  that  the  injunction  prayed  for  by  the  plaintiff  be 
denied. 

(All  the  justices  concurring.) 
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Thomaq  0.  Gatton  v.  John  H.  Tollbt.' 

July  Term,  1879. 

1.  Guardian  and  Ward:  Guardian's  Deed:  Evidence.    There  Is  no  stat- 

ute making  a  guardian's  deed  presumptive  evidence  that  the  directions 
and  requisitions  of  the  law  have  been  observed  and  complied  with  in  its 
execution,  and  therefore  the  proceedings  and  power  by  virtue  of  which 
it  has  been  executed  must  be  shown  before  the  deed  can  be  introduced  as 
evidence  of  A  conveyance  of  the  land  therein  described. 

2.  Homestead:  Conveyanoe  of:  Title  of  Purchaser.    If  the  homestead 

occupied  by  the  widow  and  family  of  an  intestate  after  his  death,  or  any 
interest  therein,  is  sold  and  conveyed  while  the  premises  are  still  occu- 
pied as  a  homestead  by  the  widow  and  any  one  or  more  of  the  minor 
children,  the  title  to  such  property  or  interest  passes  to  the  purchaser;  but 
such  conveyance  will  not  interfere  with  the  occupation  of  the  premises  as 
a  homestead  by  any  of  said  occupants  not  joining  in  the  sale. 

3.  Syectment:  Co-Tenants:  Action  between.*  Where  a  plaintiff,  in  an 

action  in  the  nature  of  ejectment,  alleges  in  his  petition  that  he  has  a  legal 
estate  in  the  real  property  therein  described,  and  is  entitled  to  the  posses- 
sion of  all  the  propei-ty,  and  the  proof  shows  he  is  a  tenant  in  common  of 
the  property,  and  the  defendant  is  a  co-tenant,  and  that  the  defendant  de- 
nies the  plaintiff's  right,  the  plaintiff  may  recover  against  his  co-tenant 
any  part  or  portion  of  the  land  to  which  the  proof  shows  him  entitled. 

*679      *4. :  Bents  and  Froflts :  Limitation.    The  rents  and  profits 

to  be  recovered  in  an  action  in  the  nature  of  ejectment  are  only  those 
that  have  accrued  within  three  years  before  the  commencement  of  the  ac- 
tion. 

Error  from  Neosho  district  court. 

Ejectment  brought  by  Tolley  against  Gatton,  to  recover  the  pos- 
session of  a  quarter  section  of  land  in  Neosho  county,  together  with 
certain  damages  for  the  detention  thereof,  plaintiff  claiming  that  he 
was  a  tenant  in  common  with  his  brothers  and  sisters  in  the  premisesi 
and  that,  as  such  tenant,  he  was  entitled  to  the  possession  of  all  the 
real  estate  as  against  Gatton,  whom  he  claimed  was  a  stranger  and 
trespasser ;  and  that,  as  he  claimed,  the  land  having  been  occupied 
as  a  homestead  by  his  father  (the  intestate)  and  his  family,  at  such 
intestate's  death,  and  continued  to  be  so  occupied  for  a  time  by  the 
widow  and  children  after  his  death,  and  the  widow  not  having  mar- 
ried again,  and  the  youngest  child  not  having  arrived  at  majority, 
that  he  was  entitled  in  his  own  name  to  eject  all  intruders  from  the 
land,  and  enforce  its  homestead  character.  The  answer  denied  the 
plaintiff's  title,  and  admitted  defendant's  possession.  On  the  trial, 
at  the  November  term,  1878,  of  the  district  court,  the  defendant 
claimed  title  under  voluntary  conveyances  from  the  widow  and  some 
of  the  heirs,  and  under  a  guardian's  deed  for  minor  heirs.  Judg- 
ment for  the  plaintiff,  for  the  recovery  of  all  the  premises,  and  $212 

^See  Dayton  v.  Donart,  anie,*2S^;  Sanders  v.  Qreenstreet,  23  Kan.  M25. 
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damages  for  the  time  defendant  had  been  in  posBession.     New  trial 
refosed,  and  Gatton  brings  the  case  here. 

L.  StiUweU,  for  plaintiff  in  error. 

Hutehings  d  DenUonf  for  defendant  in  error* 

HoBTON,  G.  J.  The  facts  in  this  case  are  substantially  these: 
James  ToUey,  father  of  the  plaintiff  below»  (defendant  in  error  here,) 
settled  upon  a  quarter  section  of  government  land,  and  made  such 

improvements  and  had  such  residence  thereon  that,  at  the 
*680    time  of  bis  death,  be  was  entitled  to  enter  *the  land  as  a  home 

for  himself  and  family,  and  to  receive  a  patent  therefor,  under 
the  provisions  of  an  act  of  congress  for  the  disposal  of  certain  lands 
to  bona  fide  settlers.  16  U.  S.  St.  55.  Before  completing  his  entry, 
he  died,  leaving  a  widow,  America  ToUey,  and  nine  children,  of  whom 
said  John  H.  ToUey  is  one.  The  land  was  entered  by  the  widow, 
America  ToUey,  for  the  heirs,  on  April  7,  1871.  Mrs.  Tolley  died  in 
widowhood  in  1878.  The  said  John  H.  ToIIey  brought  this  action 
on  May  31,  1878,  against  Gatton,  to  recover  possession  of  the  whole 
quarter  section  of  land,  claiming  to  be  a  tenant  in  common  with  his 
brothers  and  sisters,  and  entitled  to  possession  of  every  part  of  the 
land  against  Gatton,  whom  he  alleged  to  be  a  stranger  and  intruder 
on  the  premises.  Said  Tolley  offered  evidence  tending  to  prove  that  he 
was  the  owner  of  one-eighteenth  of  the  land  as  the  heir  of  his  father, 
and  one-eighteenth  as  the  heir  of  his  mother,  and  that  he  had  one- 
ninth  by  conveyance  from  his  brother  Charles,  making  two-ninths  in 
all.  Gatton  claimed  that  John  H.  Tolley,  and  all  the  other  heirs  of 
James  Tolley,  deceased,  had  been  divested  of  all  title  and  interest  in 
the  land,  by  virtue  of  certain  guardian  and  administrator's  deeds, 
and  also  certain  voluntary  conveyances,  and  offered  proof  to  that  ef- 
fect. The  court  below  rejected  the  guardian's  deed  as  incompetent 
evidence,  on  the  ground  that  the  proceedings  in  the  probate  court  in 
the  matter  of  the  sale  of  the  land  described  therein,  which  occurred 
prior  to  the  execution  of  the  deed,  should  first  be  introduced  in  evi- 
dence. As  to  the  other  deeds,  the  court  instructed  the  jury  that, 
upon  the  evidence  in  the  case,  the  land  in  controversy,  when  James 
Tolley  died,  was  the  homestead  of  America  Tolley  and  the  minor  chil- 
dren, and  could  not  be  sold,  alienated,  partitioned,  or  divided  until 
the  widow  married  again,  or  all  of  the  children  arrived  at  the  age  of 
majority,  and  that  any  deed  executed  by  the  widow  or  any  of  the  heirs 
of  James  Tolley,  deceased,  for  any  portion  of  the  land,  before  the 

widow  married  again,  or  all  of  said  children  arrived  at  the  ago 
*681     of  majority,  was  absolutely  void  *under  the  statutes  of  the 

state;  that  as  all  the  deeds  introduced  in  evidence  by  the  de- 
fendant showed  upon  their  faces  that  they  were  executed  and  deliv- 
ered before  all  of  the  minor  children  arrived  at  the  age  of  majority, 
and  as  the  evidence  showed  the  widow  did  not  marry  again,  but  died 
in  1874,  all  of  said  deeds  were  void.     The  court  further  instiructed 
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the  jury  that*  as  the  defendant  was  in  possession  under  deeds  which 
were  void,  and  was  a  trespasser,  said  John  H.  ToUey  was  entitled  to 
recover  the  possession  of  all  the  premises. 

The  court  committed  no  error  in  rejecting  the  deed  of  America 
Tolley,  as  guardian  of  the  minor  children  of  James  Tolley,  deceased, 
of  date  of  January  3, 1872,  purporting  to  convey  the  title  of  the  mi- 
nors in  the  premises  in  dispute.  There  is  no  statute  making  a  guard- 
ian's deed  prima  facie  evidence  that  the  law  has  been  observed  in  its 
execution,  and  the  proceedings  and  power  under  which  it  was  exe- 
cuted ought  to  have  been  shown  before  the  deed  was  offered.  Section 
18,  c.  46,  Gen.  St.,  providing  that  the  same  rules  that  are  prescribed 
in  the  sale  of  real  property  by  executors  and  administrators,  after  the 
granting  of  the  order  of  sale,  shall  be  observed  in  sales  under  the 
provisions  of  this  act,  as  far  as  applicable,  is  not  broad  enough  t'O 
make  guardians'  deeds  presumptive  evidence  that  the  directions  and 
requisitions  of  the  law  have  been  in  all  respects  complied  with ;  there- 
fore they  stand  in  a  different  relation  from  that  of  executors'  or  ad- 
ministrators' deeds.  Perhaps  this  is  a  mistake  that  the  legislature 
ought  to  rectify,  but  until  guardians'  deeds  are  placed  upon  the  same 
footing  with  executors'  and  administrators'  deeds,  as  evidence  of  their 
recitals,  the  prior  proceedings  in  the  probate  court  upon  which  they 
rest  must  be  first  shown,  before  a  court  is  compelled  to  receive^such 
«  deed  as  a  valid  conveyance  of  real  estate.  In  this  case  no  such 
evidence  was  presented,  and  therefore  the  deed  was  properly  ex- 
cluded. 

We  cannot  indorse  with  like  favor  the  instructions  of  the  court. 
*682     We  have  lately  had  occasion,  in  Dayton  v.  Donart,  *anUf  *256, 

to  consider  and  construe  the  sections  of  the  act  relating  to  "de- 
scents and  distributions,",  which  are  the  subject  of  discussion  in  the 
case  at  bar;  and  much  stated  in  the  opinion  in  that  case  is  applicable 
in  this.  It  was  there  held  "that,  if  the  property,  or  any  interest 
therein,  is  sold  and  conveyed  while  the  property  is  still  occupied  as  a 
homestead  by  the  widow  and  any  one  or  more  of  the  minor  children, 
the  title  to  such  property  or  interest  passes  to  the  purchaser."  The 
instruction  of  the  court  that  the  homestead  could  not  be  sold  or  alien- 
ated until  the  widow  again  marry,  or  all  the  children  arrive  at  age, 
is  in  conflict  with  this  authority,  and  not  sound.  There  is  no  prohi- 
bition in  the  act  of  ''descents  and  distributions"  against  a  sale  or 
other  alienation  of  the  homestead,  and  we  cannot  judicially  interpo- 
late such  inhibition.  Of  course,  such  sale  will  not  interfere  with  the 
right  of  any  of  the  heirs  not  joining  therein  in  their  occapation  of 
the  premises  as  a  homestead  until  the  widow  marry  again,  or  all  the 
children  arrive  at  majority,  or  there  is  an  abandonment  of  the  prem- 
ises as  a  homestead,  and  no  enforced  division  can  be  had  prior  to 
that  time.  In  this  case  it  appears  that  there  was  not  only  a  convey- 
ance by  the  widow  and  some  of  the  heirs,  but  that  long  before  the 
oommenoement  of  the  action  there  was  an  abandonment  of  the  prem* 
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isdB  as  a'  bomeBtead  by  all  tbe  parties,  minors  as  well  as  adults. 
The  voluntary  conveyanoes  of  the  widow  and  heirs  were  not  void,  and 
Gatton  was  therefore  not  a  trespasser. 

Notwithstanding  the  claim  of  John  H.  ToUey  to  the  whole  of  the 
premises  in  his  petition,  he  may  recover  any  part  or  portion  of  the 
land  to  which  the  proof  may  show  he  is  entitled.  Everett  v.  Lusk, 
19  Kan.  196.  But  his  recovery  will  be  limited  to  the  interest  he  has 
in  the  land,  and  his  damages  in  proportion  to  such  interest.  The 
damages  for  withholding  the  premises,  and  for  the  rents  and  profits, 
can  only  be  such  as  have  accrued  within  the  three  years  prior  to  the 
.  commencement  of  the  action.  While  such  cause  of  action 
*683  *may,  under  tbe  Code,  be  united  with  an  action  for  the  recov- 
ery  of  real  property,  yet  the  three-years'  statute  of  limitations 
applies  to  such  claims. 

The  judgment  of  tbe  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial  in  accordance  with  the  views  expressed  in 
this  opinion. 

(All  tbe  justices  concurring.) 


J.  D.  Emox  v.  M.  C.  Dunn. 

July  Term,  1879. 

Quieting  Title:  Taxation:  Action.  A  lot-owner,  whose  lot  has  been  sold 
for  taxes,  and  who  has  neither  paid  nor  offered  to  pay  the  taxes,  cannot, 
when  the  lot  was  subject  tp  taxation,  the  levy  legal,  and  the  valuation  not 
excessive,  maintain  an  action  to  quiet  title  against  the  holder  of  the  tax- 
sale  certificate.' 

Error  from  Wyandotte  district  court. 

Action  brought  by  Dunn,  the  owner  of  lots  88  and  39,  in  block  133, 
in  the  city  of  Wyandotte,  against  Knox,  the  holder  of  a  tax-sale  cer- 
tificate thereon.  Trial  by  the  court,  at  the  December  term,  1878, 
upon  an  agreed  statement  of  facts.  Findings  and  judgment  for  plain- 
tiff.    New  trial  denied,  and  defendant  Knox  brings  the  case  here. 

J.  O.  SUmecker,  for  plaintiff  in  error. 

Jfathan  Cree,  for  defendant  in  error. 

Bbeweb,  J.  This  was  an  action  to  quiet  title,  brought  by  the 
owner  of  certain  lots  against  the  holder  of  a  tax-sale  certificate 

1  The  decision  in  this  case  applied.  Pritchard  v.  Madren.  24  Ean.  *490;  Cart- 
wright  V.  McFadden,  Id.  *671;  Wilder  v.  Cockshutt,  25  Kan.  *504;  Russell  v.  Hud- 
son, 28  Kan.  101;  Belz  v.  Bird.  81  Ran.  145,  1  Pac.  Rep.  246;  Dudley  y.  Gilmore, 
11  Pac.  Rep.  898;  Miller  v.  Madden,  Id.  449. 
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thereon.  It  was  conceded  that  the  lots  were  subject  to  taxation,  the 
levy  legal,  and  the  valuation  not  excessive;  also,  that  the 
*684  owner  had  paid  no  part  of  the  taxes.  Several  ^defects  are 
alleged  in  the  assessment  and  sale  proceedings.  These  defects 
we  shall  concede,  without  deciding,  were  suffil^ient  to  invalidate  the 
sale ;  yet,  notwithstanding  these  defects,  we  think  the  plaintiff  was 
not  entitled  to  a  judgment  in  this  action,  and  for  the  cardinal  rule  of 
equity  that  he  who  seeks  equity  must  first  dp  equity.  Counsel  con- 
tends that  because  the  action  is  authorized  by  and  brought  under  the 
statute,  it  is  not  subject  to  equitable  principles;  but  this  is  a  mis- 
take. The  action  to  quiet  title  was,  under  the  old  praotice,  o^e  in 
equity ;  and,  while  the  forms  of  actions  are  changed,  the  principles 
under  which  relief  is  granted  remain  the  same.  True,  the  statute 
has  enlarged  the  scope  of  this  action,  but  it  has  not  obliterated  the 
rules  which  guide  the  courts  in  granting  relief.  The  action  of  injunc- 
tion was  equitable.  It  is  now  prescribed  by  statute,  but  the  prin- 
ciples of  equity  still  control  it.  Here  a  party,  who  admits  that  he 
owes  an  honest  debt  to  the  state,  comes  into  a  court  of  equity,  and, 
without  paying  or  offering  to  pay  that  debt,  asks  that  the  proceedings 
which  the  state  has  taken  to  collect  that  debt  be  adjudged  void.  We 
have  already  decided  that  an  injunction  will  not  lie  under  those  cir- 
cumstances. Lawrence  v.  Eillam,  11  Kan.  *499;  Ghalliss  ▼.  Atchi- 
son Co.,  15  Ean.  *49.  And  we  now  decide  that  a  lot-owner  cannot 
obtain  any  such  relief  by  changing  the  action  to  oae  for  quieting 
title. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  render  judgment  upon  the  findings 
for  costs  in  favor  of  the  plaintiff  in  error,  defendant  below. 

(All  the  justices  concurring.) 


*685        *JoHN  M.  Funk  v.  Jennie  M.  James  and  others. 

July  Term,  1879. 

At  the  July  term,  1878,  of  the  district  court  of  Wyandotte  county, 
Jennie  M.  James,  as  administratrix  of  the  estate  of  David  E.  James, 
deceased,  and  five  others,  as  plaintiffs,  recovered  a  judgment  against 
Funk,  as  defendant,  who  brings  the  case  to  this  court. 

W.  5.  Carroll,  for  plaintiff  in  error. 

BartUtt  dt  Cree  and  Holmes  d  Dean^  for  defendants  in  error. 

Per  Gurum.  The  judgment  in  the  above  case  must  be  reversed, 
upon  the  authority  of  Knox  v.  Dunn,  just  decided.  The  findings  of 
the  court  will  be  set  aside,  and  a  new  trial  ordered.     Upon  a  new 
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trial,  under  like  evidence  produced  by  the  defendant  in  error  in  this 
case,  the  district  court  ought  to  render  judgment  for  costs  in  favor  of 
the  plaintiff  in  error,  the  defendant  below. 


Nbnian  Gonnbllt  v.  Gbntral  Branch  U.  P.  B.  Go* 

July  Term,  1879 

Action  brought  by  Connelly,  in  the  district  court  of  Atchison 
oounty,  against  the  railroad  company,  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  the  wounding  and  injuring  by  de- 
fendant of  certain  stock  belonging  to  the  plaintiff.  Trial  at  the  June 
term,  1878,  and  verdict  and  judgment  for  the  defendant.  New  trial 
xefused,  and  Connelly  brings  the  case  here. 

jS*  H.  Glenn,  for  plaintiff  in  error. 

Everest  d  Waggener,  for  defendant  in  error. 

'^686     *Peb  Gubiam.     This  case  is  dismissed  upon  the  authority  of 
the  cases  of  Transportation  Co.  v.  Palmer,  19  Kan.  471 ;  State 
▼.  Buth,  21  Ean.  *688. 


Eakbab  Cbnt.  By.  Go.  r.  Jbrrt  Fitzsimmonb. 

July  Term,  1879. 

1.  Negligence:  Bailroads:  Questions  of  Fact.    In  an  action  against  a 

railroad  company,  for  in  juries  received  by  the  plaintiff,  a  boy  twelve 
years  old,  on  a  turn-table,  negligently  left  in  a  public  place,  unlocked, 
unguarded,  etc.,  the  questions  whether  the  defendant  had  anything  to  do 
with  the  turn-table,  whether  the  defendant  was  negligent  or  not,  and 
whether  the  plaintiff  was  guilty  of  contributory  negligence  or  not,  are 
questions  of  fact,  to  be  determined  by  the  jury  upon  the  evidence. 

2.  Bailroads:  Construction  Ck>mpany:  Liability  for  Negligence. 

Where  fifty-six  miles  of  railway,  including  a/tarn-table,  are  cons&ueted 
and  completed,  and  then  the  further  construction  of  the  railway  is  sus- 
pended for  several  years,  and  from  and  after  the  said  completion  of  said 
fifty-six  miles  of  railway,  the  railway  is  operated  and  managed  for  gen- 
eral business  and  transportation,  by  the  consent  of  all  parties,  in  the  mune 
of  the  railroad  company  for  which  it  was  constr acted,  and  the  construc- 
tion company  is  not  known  to  the  public  or  to  persons  doing  business 
with  the  railway,  but  only  the  railway  company,  and  the  railway  has  not 
been  leased  to  the  construction  company,  Tield,  that  a  finding  of  the  jury> 
approved  by  the  trial  court,  that  the  railway  company  was  responsible 
for  the  condition  of  said  turn-table,  at  a  period  of  time  about  ten  months 
after  the  completion  of  said  fifty-six  miles  of  railway,  will  not  be  dis- 
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turbed  by  the  JBupreme  court,  whatever  the  other  evidence  may  show  were 
the  private  wishes  or  understanding  of  Uie  said  railway  company  and 
said  construction  company. 

8.  :  Verdict,  When  Conclusive.    Where  a  tnm-table  is  situated  near 

a  populous  city,  in  an  open  prairie*  where  the  cattie  of  citizens  roam  and 
graze,  where  persons  frequently  pass  and  repass,  and  where  boys  often 
play,  and  yet  is  left  without  locks  or  fastenings,  and  without  being 
watched  or  guarded,  or  even  fenced  in,  and  a  boy,  hunting  his  father's 
cow,  goes  to  the  turn-table  with  other  boys«  and  rides  and  plays  upon  it, 
and  is  injured  by  means  thereof,  and  the  juiy  find  that  the  railway 

<^7  company  leaving  *the  turn-table  in  that  condition  is  guilty  of  negli- 
gence, and  i&  liable  for  the  injuries  to  said  boy,  field,  that  the  verdict 
of  the  jury  is  conclusive.  And  where  the  jury  also  find  in  such  a  case 
that  said  boy  is  not  guilty  of  contributory  negligence,  which  finding  is 
approved  by  the  trial  court,  Tield,  that,  under  the  circumstances  of  this 
case,  (which  are  stated  more  fully  in  the  opinion,)  said  verdict  cannot  be 
disturbed  by  the  supreme  court 

Error  from  Leavenworth  district  court. 

Action  by  Fitzsimmons,  by  his  father  as  his  next  friend,  to  reoover 
damages  for  personal  injuries  sustained.  Trial  at  the  March  term, 
1878,  of  the  district  court,  and  verdict  and  findings  for  the  plaintiff 
for  $500,  and  costs.  New  trial  denied,  and  the  defendant  brings  the 
case  here  for  review. 

E.  Stillings,  for  plaintiff  in  error. 

Lucien  Baker,  for  defendant  in  error. 

Valentine,  J.  This  is  the  second  time  that  this  case  has  been  to 
this  court.  18  Ean.  34.  The  first  judgment  rendered  in  the  case 
(which  judgment  was  in  favor  or  Fitzsimmons,  and  against  the  rail- 
way company  for  $3,000,  and  costs)  was  reversed  by  this  court,  and 
the  cause  remanded  to  the  district  court  for  further  proceedings.  On  its 
return  to  the  district  court  it  was  again  tried;  and  this  time  it  was  tried 
in  accordance  with  the  expressed  views  of  the  supreme  court  stated  in 
its  opinion.  This  second  trial  resulted  in  a  judgment  in  favor  of 
Fitzsimmons,  and  against  the  railway  company,  for  $500,  and  costs; 
and,  considering  that  the  plaintiff,  Fitzsimmons,  lost  a  leg  and  about 
four  months'  time  in  being  cured,  and  suffered  much,  and  paid  $100 
doctor's  bill,  the  amount  of  the  judgment  seems  not  to  be  excessive, 
provided,  of  course,  that  the  railway  company  is  liable  for  the  plain- 
tiff's  injuries.  But  the  railway  company  claims  that  it  is  not  liable 
for  such  injuries;  and  it  again  brings  the  case  to  this  court, 
*688  and  now  asks  that  this  second  judgment  shall  ^also  be  re- 
versed. The  plaintiff's  injuries  were  caused  by  the  revolving 
of  a  turn-table,  belonging  to  the  defendant  railway  company;  but 
the  defendant  claims  that  it  is  not  liable  for  such  injuries  (1)  because 
it  had. nothing  to  do  with  the  said  turn-table,  or  with  the  operation 
of  the  railway  to  which  the  turn-table  belonged;  (2)  because^  even  if 
it  had  anything  to  do  with  said  turn-table,  still  it  was  not  guilty  of 
any  negligence  in  connection  therewith;  and  (3)  because  the  plain* 
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tiff  was  himself  gniltj  of  oontribntory  negligenoe.  The  qnestions, 
however,  whether  the  defendant  had  anything  to  do  with  said  turn- 
table, whether  the  defendant  was  gnilty  of  negligence,  and  whether 
the  plaintiff  was  gnilty  of  contributory  negligence,  were,  upon  the  evi* 
dence  introduced  in  this  case,  all  questions  of  fact,  which  were  prop- 
erly submitted  to  the  jury,  and  opon  which  the  jury  found  against  the 
'  defendant,  and  the  verdict  of  the  jury  was  sustained  by  the  court  be- 
low. There  was  evidence  introdaced  tending  to  prove  each  side  of 
these  questions.  This  would  seem  to  be  an  end  of  the  controversy, 
as  this  court  cannot  ordinarily  review  the  findings  of  the  court  below, 
or  the  verdict  of  the  jury,  upon  mere  questions  of  fact.  But  we  shall 
briefly  review  the  facts,  as  the  plaintiff  in  error  (defendant  below) 
seems  to  think  that  there  is  a  question  of  law  somewhere  lurking  in 
the  case,  which  may  possibly  be  reviewed  by  this  court.  The  facts 
of  the  case  are  pretty  fully  stated  in  18  Kan.  35,  36,  but  we  shall 
have  occasion  to  restate  some  of  them,  and  to  state  others,  in  our  dis- 
cussion of  the  case. 

1.  Had  the  defendant,  the  Kansas  Central  Railway  Company,  any- 
thing to  do  with  said  turn-table  ?  or,  rather,  had  the  defendant  enough 
to  do  with  the  turn-table  to  make  it  responsible  for  its  condition  ? 
This  turn-table  belonged  to  and  was  a  part  of  the  Kansas  Central  Bail- 
way,  which  was  completed  in  October,  1872,  from  Leavenworth  city 
to  Holton,  a  distance  of  about  66  miles.  It  is  claimed  to  have  been 
constructed,  and  afterwards  operated,  by  a  supposed  corporation 
called  "The  Washington  Improvement  Company."  This  sup- 
*689  posed  corporation  eiisted,  if  it  existed  at  all,  under  a  ^special 
act  of  the  legislature  of  Pennsylvania.  Its  capital  stock  was 
nominally  $100,000,  divided  into  2,000  shares  of  |50  each,  only  500 
shares  of  which,  however,  belonged  to  individuals,  and  only  five  per 
cent,  of  even  these  shares  was  ever  paid  into  the  corporation.  The 
capital  stock  of  the  corporation  was  therefore  in  fact  only  $25,000, 
and  the  capital  actually  paid  in  was  only  $1,250.  There  were  only 
three  stockholders  of  this  supposed  corporation :  William  A.  Martin, 
of  Kansas,  and  Mr.  Blakesley,  and  Mr.  Green,  of  Philadelphia,  Penn- 
sylvania. This  railway  was  not  extended  any  further  than  from 
Leavenworth  to  Holton  for  several  years  after  its  said  completion,  and 
not  for  some  years  after  the  plaintiff  received  the  injuries  for  which 
this  suit  was  brought.  And  during  all  that  time  the  railway  was 
operated  and  managed  in  the  name  of  the  Kansas  Central  Bailway 
Company.  All  persons  did  business  with  the  railway  in  that  name, 
and  all  the  engines,  cars,  and  others  property  of  the  railway,  which 
had  any  name  upon  them,  were  marked  with  that  name.  The  Wash- 
ington Improvement  Company  was  not  known  to  the  public,  or  to 
parties  doing  business  with  the  railway.  Then,  was  not  the  jury 
justified  in  finding  and  believing  that  the  railway  was  in  fact  operated 
and  managed  by  the  Kansas  Central  Bailway  Company,  and  not  by 
the  Washington  Improvement  Company,  whatever  the  other  evidence 
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may  have  shown  to  have  been  the  private  wishes  or  desires  or  under. 
standing  of  the  two  companies?  The  jury  may  have  thought  that 
the  claim  that  the  railway  was  operated  and  managed  by  the  Wash- 
ington  Improvement  Company,  and  not  by  the  Kansas.  Central  Bail- 
way  Company,  was  a  mere  sham  and  a  fraud ;  and,  if  they  did  so 
think,  we  cannot  say  that  they  were  wrong.  Even  the  existence  of 
the  Washington  Improvement  GompiCny  seems  to  be  mythical.  The 
question,  however,  as  to  whether  the  railway  was  operated  by  the 
railway  company  or  by  the  improvement  company  was  one  of  fact, 
and  it  wa^  fairly  submitted  to  the  jury,  and  they  found  against  the 
defendant.     It  must  be  remembered  that  the  plaintiff  was  injured  on 

August  17,  1873,  and  that  the  railway  had  been  completed  and 
*690    operated  from  Leavenworth  to  Hoiton  in  the.  *name  of  the 

Kansas  Central  Railway  Company  for  about  ten  months  before 
this  injury  occurred.  And  it  was  operated,  not  merely  for  construc- 
tion purposes,  but  it  was  operated  for  general  business  and  trans- 
portation ;  and  there  is  nothing  in  the  evidence  tending  to  show  that 
the  railway  had  ever  been  leased  to  the  Washington  Improvement 
Company.  But,  for  the  purposes  of  this  case,  suppose  that  the  Wash* 
ington  Improvement  Company  did  operate  the  railway  at  the  time 
when  the  accident  occurred,  (and  there  was  some  evidence  tending  to 
show  that  it  did,)  still  the  jury  were  justified  in  finding,  if  they  did  so 
find,  that  it  operated  the  same,  not  for  itself  alone,  but  for  the  rail- 
way company,  and  as  its  agent  and  servant,  and  therefore  that  the 
railway  company,  the  master,  operated  the  road  through  its  servant, 
the  improvement  company.  The  finding  of  the  jury  was  general,  and 
in  favor  of  the  plaintiff,  and  hence  we  cannot  tell  just  what  the  jury 
did  find;  but  we  must  presume  that  they  found  everything  in  favor 
of  the  plaintiff,  and  against  the  defendant. 

2.  Was  the  railway  company  negligent?  This  question  was  also 
fairly  submitted  to  the  jury,  and  the  jury  found  against  the  defend- 
ant. It  would  seem  from  the  evidence  that  the  turn-table  was  a  dan- 
gerous machine  for  boys  to  use,  and  yet  that  it  was  easily  moved  by 
boys,  easily  turned  or  revolved  upon  its  axis,  and  that  it  was  of  that 
alluring  ^character  which  would  naturally  invite  boys  to  use  it  and  to 
play  upon  it.  It  was  situated  within  less  than  half  a  mile  from  Leav- 
enworth, a  populous  city,  in  an  open  prairie,  where  the  cattle  of  cit- 
izens roamed  and  grazed,  where  persons  frequently  passed  and  re- 
passed, and  where  boys  often  played,  and  yet  it  was  left  without  locks  or 
fastenings,  and  without  being  watched  or  guarded,  or  even  fenced  in. 
That  it  would  naturally  attract  j)oys  and  induce  them  to  ride  upon  it, 
all  men  ought  to  know.  Everybody  knows  that  by  nature  and  by  in- 
stinct boys  love  to  ride,  and  love  to  move  by  other  means  than  their 
own  locomotion.    They  will  cling  to  the  hind  ends  of  moving  wagons, 

ride  upon  swings  and  swinging  gates,  slide  upon  cellar  doors 
*691    and  the  rails  of  stair-cases,  pull  *sleds  up  hill  in  order  to  ride 

down  upon  them  on  the  snow,  and  even  pay  to  ride  upon  imita- 
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tion  horses  and  imitation  ohariots,  swung  around  in  a  oirde  by  mieans 
of  steam  or  horse-power.  This  last  is  very  muob  like  riding  aronnd 
in  a  circle  npon  a  turn-table.  Now,  everybody  knowing  the  nature  and 
the  instincts  common  to  al}  boys,  must  act  accordingly.  No  person 
has  a  right  to  leave,  even  on  his  own  land,  dangerous  machinery  cal- 
culated to  attract  and  entice  boys  to  it,  there  to  be  injured,  unless  he 
first  take  proper  steps  to  guard  against  all  danger ;  and  any  person  who 
thus  does  leave  dangerous  machinery  exposed,  without  first  providing 
against  all  danger,  is  guilty  of  negligence.  It  is  a  violation  of  that 
beneficent  maxim,  Ac  utere  tuo  ut  alienum  non  ladas.  It  is  true  that 
the  boys  in  such  cases  are  technically  trespassers.  But  even  tres- 
passers have  rights  which  cannot  be  ignored,  as  numerous  cases 
which  we  might  cite  would  show.  But  see,  particularly,  the  cases 
of  Railroad  Co.  v.  Stout,  17  Wall.  657,  and  Kefife  v.  Milwaukee  &  St. 
P.  By.  Co.,  21  Minn.  207,  which  are  turn-table  cases. 

8.  Was  the  plaintiff  guilty  of  contributory  negligence  ?  This  ques- 
tion was  also  fairly  submitted  to  the  jury,  and  tbey  found  against  the 
defendant,  and  in  favor  of  the  plaintiff.  The  plaintiff  was  a  boy  a 
little  over  twelve  years  old,  and,  from  his  own  testimony,  we  should 
think  was  not  a  very  bright  boy,  even  for  that  age.  He  was  born  in 
Ireland,  and  his  father  was  a  common  day  laborer.  On  the  day  on 
which  the  accident  occurred,  the  boy  went  to  hunt  his  father's  cow, 
and  found  her  near  the  turn-table.  He  then,  with  other  boys  about 
his  own  age,  went  to  the  turn-table.  He  had  never  before  seen  one. 
He  had  previously  been  warned  to  stay  away  from  the  railroad,  and 
from  the  cars,  but  had  never  been  warned  from  the  turn-table.  There 
is  some  conflict  in  the  evidence  as  to  how  he  got  on  the  turn-table, 
and  in  what  position  he  was,  when  thereon,  and  when  the  accident 
occurred,  whether  sitting,  standing,  or  otherwise,  and  whether  he  was 

told  by  any  one  of  the  boys  not  to  get  on  at  the  time  he  did  so ; 
*692    but  we  must  presume  that  the  jury  believed  such  *only  of  the 

conflicting  evidence  as  was  most  favorable  to  the  plaintiff. 
Now,  take  this  boy  at  his  premature  age,  with  his  limited  knowledge 
and  experience,  and  his  lowly  station  in  life,  and  probably  it  was  in- 
tense amusement,  almost  irresistible,  for  him  to  ride  upon  a  turn- 
table; and  probably  he  did  not  imagine  that  he  was  a  trespasser,  oz 
in  the  slightest  danger.  That  plaintiff  may  recover  under  such  cir- 
cumstances, see  Bailroad  Go.  v.  Stout,  and  Eeffe  v.  Milwaukee  &  St. 
P.  By.  Co.,  8upra,  and  the  authorities  therein  cited.  Much  of  what  we 
have  said  while  discussing  the  defendant's  negligence  will  apply  here. 
Boys  can  seldom  be  said  to  be  negligent  when  they  merely  follow  the 
irresistible  impulses  of  their  own  natures, — instincts  common  to  all 
boys..  In  many  cases  where  men,  or  boys  approaching  manhood, 
would  be  held  to  be  negligent,  younger  boys,  and  boys  with  less  in- 
telligence, would  not  be.  And  the  question  of  negligence  is  in  nearly 
all  cases  one  of  fact  for  the  jury,  whether  the  person  charged  with 
negligence  is  of  full  age  or  not. 

v  22k— 31 
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We  perceive  no  error  in  the  rolings  of  the  court  below,  and  there- 
fore the  judgment  will  be  affirmed. 

H0BTON9  G.  J.,  concurring.    Brbwbb,  J.,  not  sitting  in  tiie  case. 


B.  McBbatney-  v.  J.  F.  ChandiiEB  and  another. 

July  Term,  1879. 

1.  Contract:  Attorney's  Services.    Thecontract  of  an  attorney  for  senriceA 

as  such,  whether  the  seivices  are  to  be  rendered  before  a  court,  a  de- 
partment of  the  government,  or  a  legislative  body,  is  valid. 

2.  :  Void.    The  contract  of  a  lobbyist,  in  the  sense  in  which  that 

teim  is  now  used,  for  his  services  as  such,  is  against  public  policy,  and 
void.^ 

8.  :  Partly  IllegaL    Where  the  services  contracted*  for  and  rendered, 

are  partially  those  of  an  attorney  and  partitily  those  of  a  lobbyist,  and 

are  blended  together  as  part  and  parcel  of  a  single  employment,  the 
*693      en^tire  contract  is  vitiated,  and,  after  performance,  no  recovery  can 

be  had  for  the  work  done  as  an  attorney.' 

4.  :  Presumption.    There  is  no  presumption  that  a  contract  is  illegal. 

He  who  denies  his  liability  under  a  contract  which  he  admits  having  en- 
tered into,  must  make  the  fact  of  its  illegaUty  apparent. 

Error  from  Miami  district  court. 

Action  brought  by  McBratney  against  J.  F.  Chandler  and  J.  L.  J. 
Chandler,  as  administrators  of  the  estate  of  Charles  Sims,  deceased, 
for  moneys  received  by  said  Sims  in  his  life-time,  belonging  to  the 
said  plaintiff,  as  attorney's  fees  in  the  prosecution  of  the  matter  of 
the  Miami  Indians  of  Kansas,  in  the  city  of  Washington,  D.  C.  Trial 
at  the  May  term,  1876,  of  the  district  court,  and  judgment 'for  the 
defendants.     McBratney  brings  the  case  to  this  court. 

W.  R.  Wagstaff,  for  plaintiff  in  error.  ' 

J.  A.  Hoag,  for  defendants  in  error.  ^ 

Breweb,  J.  This  action  was  originally  commenced  in  the  probate 
court  of  Miami  county,  by  the  plaintiff,  Bobert  McBratney,  against 
the  defendants  above  named,  for  moneys  had  and  received  by  Charles 
Sims,  in  his  life-time,  belonging  to  the  said  McBratney,  as  attorney's 

^869  Bridgford  v.  City  of  Tuscumbia,  16  Fed.  Rep.  010. 

^  Where  a  part  onl^  of  the  eoDsideratien  of  an  entire  contract  Is  iUegal.  and 
the  contract  is  not  in  its  nature  divisible  or  separable,  the  contract  is  tainted,  and 
will  be  treated  as  wholly  void.    Gerlach  y.  Skinner,  84  Kan.  80,  8  Pac  Rep.  2S7. 
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fees,  in  tbe  prosecution  of  the  matter  of  the  Miami  Indians  of  Kan- 
sas, in  the  city  of  Washington,  D.  C«,  as  follows: 

May  12, 1872,  cash,  •  -  •  •  ...       $170 

December  15, 1873»  cash,         •  •  •  •  •  175 

November  1, 1874,  cash,    ••-•-•        950 


$1,295 
With  interest  on  the  respective  sums  from  the  dates  given* 

No  pleadings  were  filed  other  than  a  simple  statement  of  an  ac- 
count,  in  the  language  just  quoted.  The  probate  court  disallowed 
the  claim,  and  McBratney  appealed.    In  the  district  court,  after  tbe 

plaintiff  had  rested,  a  demurrer  to  the  evidence  was  sustained, 
*694    and  from  this  ruling  plaintiff  brings  *errpr. 

We  think  the  court  erred,  and  that  the  case  was  one  which 
ought  to  have  been  left  to  the  jury.  That  McBratney  was  employed, 
that  he  rendered  services,  and  that  Sims  received  money  in  payment 
of  services  from  the  Miamis,  the  testimony  abundantly  establishes. 
Whether  Sims  employed  McBratney  on  his  own  account,  or  for  and 
by  authority  of  the  Indians,  apd  what  the  amount  of  McBratney*s 
compensation  was  to  be, — whether  one-half  of  all  that  Sims  received, 
or  simply  a  reasonable  compensation  for  his  services, — are  questions 
which  the  testimony  leaves  open  to  doubt.  Of  course,  upon  all  such 
doubtful  questions  of  fact,  a  party  has  a  right  to  the  opinion  of  the 
jury.  Thus  far  we  presume  there  would  be  no  dispute  between 
counsel;  but  the  contention  of  tbe  counsel  for  defendant  in  error  is 
that  tbe  services  which  were  rendered  were  such  as  are  forbidden  by 
public  policy,  and  that,  therefore,  any  contract  to  pay  therefor  was 
void.     We  quote  from  counseFs  brief : 

"Now,* the  propositions  proven  by  aU  the  testimony  are  these:  {1)  Sims 
employed  McBratney.  (2)  Sims  employed  plaintiff  to  influence  legislation, 
and  to  use  his  personal  influence  with  senators,  members  of  congress,  and  the 
heads  of  executive  departments.  (3)  The  pay  of  plaintiff  was  contingent 
upon  success." 

Doubtless  it  was  upon  this  theory  that  the  demurrer  was  sustained; 
and  while  there  is  abundant  testimony  to  justify  such  a  conclusion, 
yet  we  are  constrained  to  think  that  it  does  not  all  tend  in  that  direc- 
tion. And  because  it  does  not,  the  court  was  not  warranted  in  with- 
drawing the*  case  from  the  jury.  It  appears  that  certain  matters 
were  pending  before  the  department  at  Washington,  and  congress,  in 
which  tbe  Miamis  were  interested,  and  in  these  matters  Sims  was 
''.mployed  by  the  Indians.  To  assist  Sims,  McBratney  was  employed. 
The  exact  terms  of  the  contract,  and  the  exact  nature  of  tbe  services 
performed,  are  in  doubt.  If  all  that  was  contemplated  was  the  pre- 
paring of  briefs,  the  making  of  oral  arguments  before  the  department 

or  a  committee  of  either  bouse,  the  contract  was  valid  and 
*695     the  services  legitimate.    If  *tb6  employment  of  plaintiff  was 

as  a  lobbyist,  and  to  render  the  services  usually  rendered  by 
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saoh  partieo,  the  contract  was  against  pnblic  policy,  and  void.  We 
had  occasion  to  notice  this  question,  and  draw  the  line  of  distinction 
between  the  two  classes  of  services,  in  the  case  of  Kansas  Pac.  Sj. 
Oo.  y.  McCoy,  8  Ean.  *543,  and  it  is  unnecessary  to  more  than  re- 
fer to  that  case.  See,  also,  the  cases  of  Marshall  v.  Baltimore  k 
0.  B.  Co.,  16  How.  314;  Tool  Co.  v.  Norris,  2  Wall.  45;  Trist  v. 
Child,  21  Wall.  441, — in  which  the  supreme  coprt  of  the  United 
States  has  fully  and  clearly  discussed  the  question.  This  briefly  may 
be  stated  to  be  the  law :  The  contract  of  an  attorney  for  services  as 
such,  whether  the  services  are  to  be  rendered  before  a  court,  a  depart- 
ment of  the  government,  or  a  legislative  body,  is  valid^  and  upon 
performance  of  the  services  a  recovery  can  be  had.  The  contract  of 
a  lobbyist,  in  the  sense  in  which  that  term  is  now  used,  for  bis  serv- 
ices as  such,  is  against  public  policy,  and  void.  Where  there  is  a 
single  contract,  and  the  services  contracted  for  and  rendered,  are  par- 
tially those  of  an  attorney  and  partially  those  of  a  lobbyist,  and 
blended  together  as  part  and  parcel  of  a  single  employment,  the  en- 
tire contract  is  vitiated.  "That  which  is  bad  destroys  that  which  is 
good,  and  they  perish  together."  There  is  no  presumption  that  a 
contract  is  illegal.  He  ^ho  denies  his  liability  under  a  contract 
which  he  admits  having  made,  must  make  the  fact  of  its  illegality 
apparent.  The  burden  of  showing  it  wrong  is  on  him  who  seeks  to 
depy  his  obligation  thereon.  The  presumption  is  in  favor  of  inno- 
cence, and  the  taint  of  wrong  is  matter  of  defense. 

Because  the  testimony  is  not  all  one  way,  the  question  should  have 
been  submitted  to  a  jury,  and  there  was  error  in  sustaining  the  de- 
murrer. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

(All  the  justices  concurring.) 


*696  ^Salamanca  Tp.  v.  Jasper  Co.,  MissoubIi  Bahx. 

July  Term.  1879. 

iTownship  Warrant:  Ultra  Vires.  C,  the  president  of  a  railroad  corpora- 
tion, of  his  own  accord,  and  without  any  previous  contract  with  a  town- 
ship, caused  to  be  printed  certain  blanks  suitable  to  be  used  by  said  town- 
ship in  issuing  bonds  to  said  corporation.  No  authority  existed  to  issue 
bonds  to  said  corporation,  and  no  such  authority  was  anticipated  or  ex- 
pected. C,  having  full  knowledge  of  this  lack  of  authority,  approached 
the  officers  of  said  township,  and  induced  them  to  receive  the  blanks,  and 
also  to  sign  and  issue  said  bonds,  paying  them  fifty  dollars  for  their  services, 
and  also  at  the  same  time  induced  them  to  issue  to  him  a  township  wanrani 
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foot  the  oost  of  printing  said  blanks.  Hild,  Ihat  no  adion  oonld  be  main^ 
tained  upon  said  warrant*  either  by  G.  or  a  party  to  whom  he  had  trans- 
ferred it. 

Error  from  Cherokee  distriot  oourt. 

At  the  April  term,  1879,  of  the  diatriot  courts  the  Jasper  Connty 
Bank,  of  Missourii  as  plaintiff,  bad  judgment  against  the  said  Sala- 
manca township,  as  defendant,  which  brings  the  oase  to  this  court  for 
review, 

T.  P.  AnderiOTif  for  plaintiff  in  error. 

John  N»  Bitter^  for  defendant  in  error. 

Bbswbr,  J.  This  was  an  action  on  two  township  warrants,  issued 
by  the  trastee  and  clerk  to  L.  P.  Cunningham,  and  by  him  indorsed. 
Judgment  was  rendered  in  favor  of  the  plaintiff  upon  one,  and  against 
it  upon  the  other  warrant.  To  reverse  such  judgment,  the  township 
brings  error.  The  case  was  tried  by  the  coniit,  without  a  jury,  and  spe^ 
cisl  findings  of  fact  were  made.  These  findings  show  that  the  one  order 
was  issued  for  blank  lithograph  bonds  of  the  township,  suitable  to  be 
used  in  issuing  bonds  to  the  amount  of  $75,000,  to  the  M.  C.  &  N.  W. 
By.  Co.,  and  the  other  for  moneys  advanced  by  said  Cunningham  to 
said  trustee  and  clerk,  as  pay  for  their  services  in  signing  said 
*697  bonds.  ^Judgment  was  rendered  against  the  township  upon 
the  first,  and  its  validity  is  alone  in  question.  The  findings 
further  show  that  an  election  was  held  November  7,  1871,  on  the 
question  of  voting  bonds  to  the  extent  of  $75,000  to  the  State  Line, 
Oswego  Si  Southern  Kansas  Railway  Company,  and  that  no  other  rail- 
road-bond election  was  ever  held;  that  on  June  1,  1872,  said  State 
Line,  Oswego  &  Southern  Kansas  Railway  Company  consolidated  with 
a  corporation  organized  under  the  laws  of  the  state  of  Missouri,  and 
formed  a  new  corporation  known  as  the  M.  C.  &  N.  W.  By.  Co. ;  that 
said  Cunningham  was  president^  of  this  new  corporation ;  that  said 
Cunningham  knew  that  no  other  railroad-bond  election  had  been  held, 
and  that  the  township  had  never  to  exceed  $141,000  of  taxable  prop- 
erty ;  that  on  September  18, 1872,  said  Cunningham  urged  and  induced 
said  trustee  and  clerk  to  sign  and  issue  said  bonds,  and  paid  them  fifty 
dollars  for  such  services;  that  without  any  previous  arrangement 
therefor,  he  presented  thi  lithograph  blanks,  and  agreed  tq  furnish 
them  at  cost,  and  Baid  trustee  and  clerk  accepted  the  proposition,  and 
signed  and  issued  the  orders.  Was  the  township  liable  for  the  cost 
of  the  bonds  ? 

Two  propositions  may  be  considered  as  already  settled,  and  beyond 
dispute :  First,  that  the  warrant  being  non-negotiable,  any  defense 
good  against  Cunningham,  the  payee,  may  be  made  against  the  pres- 
ent holder.  Perkins  v.  School-district,  21  Kan.  *586;  Dill.  Mun. 
Corp.  §  406.  Second,  that  the  grant  of  authority  to  subscribe  stock 
in  one  corporation,  and  issue  bonds  in  payment  thereof,  is  no  grant 
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of  authority  to  snbscribe  stock,  and  issue  bonds  in  payment  thereof, 
imi  new  corporation  into  which  the  former  is  consolidated.  State  y. 
Nemaha  Co.,  10  Ean.  *569.  Here,  moreover,  the  findings  do  not  show 
any  authority  to  issue  bonds  to  any  corporation;  for  it  does  not  ap- 
pear what  was  the  result  of  the*  election  on  November  7,  1671. 

Farther,  the  question  is  not  presented  in  this  ease  whether  a  town- 
ship may  bind  itself  by  a  contract  for  printing  blanks  in  an- 
*698  ticipation  of  an  election,  or  upon  an  expectation  of  the  *grant 
of  authority  to  issue  bonds.  And  it  will  be  noticed  that  these 
blanks  are  not  shown  to  have  been  suitable  for  issue  to  any  corpora- 
tion, so  that  they  might  be  of  general  use  to  the  township,  but  8uita« 
ble  simply  for  issue  to  the  railroad  corporation  named.  Their  value» 
therefore,  depended  solely  on  the  power  of  the  township  to  issue  such 
bonds.  The  question  is  whether,  when  no  authority  exists  to  issue 
bonds,  and  without  anticipation  of  any,  and  without  any  previous 
contract  for  printing  blanks,  a  party  can  tender  blanks  to  a  town- 
ship, and,  by  payment  of  money  to  them  for  their  services,  obtain 
the  signatures  of  the  township  officers  to  such  bonds,  and  a  township 
warrant  for  the  cost  of  the  blanks,  and  then  enforce  the  payment  of 
such  warrant.  Such  question,  we  think,  must  be  answered  in  the 
negative.  The  whole  transaction  was  ultra  vvrea.  And  it  must  be 
taken  as  a  single  and  entire  transaction.  A  single  act  may  be  within 
the  general  powers  of  a  municipal  or  quasi  municipal  body,  (and  we 
express  no  opinion  as  to  the  general  powers  of  a  township  to  pur- 
chase blanks  for  bonds,  warrants,  or  other  evidences  of  indebtedness;) 
but  when  that  act  is  but  part  and  parcel  of  a  larger  transaction,  and 
in  aid  and  furtherance  of  that,  and  such  transaction  is,  as  a  whole 
beyond  the  powers  of  the  body,  and  a  fraud  upon  such  body  and  its 
tax-payers,  the  vice  of  the  whole  will  vitiate  each  part  thereof,  and 
all  must  fail.  These  blanks  were  tendered  to  and  accepted  and  used 
by  the  township  officers  for  but  a  single  purpose,  and  that  purpose 
was  a  wrongful  one,  and  known  to  t^e  party  who  tendered  the  blanks 
and  received  the  warrant.  In  such  a  case  the  law  will  not  be  crit- 
ical, and  search  out  some  excuse  for  awarding  compensation  for  some 
minor  service  rendered  in  furtherance  of  that  which,  as  a  whole,  is 
tainted  and  vicious. 

Upon  the  findings,  we  think  no  cause  of  action  is  shown,  and  the 
judgment  will  be  reversed,  and  the  case  re&ianded,  with  instructions 
to  enter  judgment  upon  the  findings  for  costs  in  favor  of  the  defend- 
ant, plaintiff  in  error. 

(All  the  justices  concurring.) 
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*699  *Mao«ic  0.  Bhith  v.  Ethjln  A.  Surra. 

July  Tenn,  1879. 

1.  Divoroe:  Gross  Nexleot  of  Duty.    In  an  action  by  the  wife  for  a  di- 

vorce, on  the  ground  of  gross  neglect  of  duty,  the  testimony  showed  that 
on  April  30,  1878,  at  her  husband's  suggestion,  she  left  home  for  a  visit 
at  her  sister^s  in  Massachusetts;  that  he  then  purchased  her  a  ticket,  and 
gave  her  sixty  dollars  in  money,  promising  to  send  more  as  she  needed 
it.  She  wrote  for  money  in  August,  and  he  replied,  promising  again  to 
send  her  money,  but  sending  none.  This  was  repeated  several  times ; 
and  from  the  time  of  her  departure  he  ceased  all  contributions  towards 
her  support.  In  fact,  when  he  suggested  the  visit  he  intended  a  separa- 
tion. She  remained  with  her  sister  until  November,  when  she  returned; 
but  he  declined  to  receive  her  into  his  house,  or  resume  marital  relations 
with  her.  During  her  entire  absence  her  health  was  poor,  and  in  Sep- 
tember and  October  she  was  confined  to  her  bed,  and  under  the  care  of  a 
physician.  Of  this  he  had  information.  He  had  means,  and  was  able  to 
support  her,  while  she  had  no  property  except  a  piano.  There  was  no 
testimony  tending  to  show  that  his  conduct  towards  her,  or  his  failure  to 
support  her,  was  accompanied  with  any  insults  indignity,  or  any  circum- 
stances of  aggravation  or  cruelty  other  than  as  above  stated,  nor  was 
there  any  testimony  as  to  her  present  health  or  ability  to  support  herself 
by  her  own  labor.  The  action  was  commenced  March  1, 1879.  The  dis- 
trict court  refused  to  grant  her  a  divorce.  Held,  no  error.  Held,  fur- 
tTier,  that,  though  the  testimony  shows  an  abandonment  by  him,  yet  the 
statute  names  "abandonment  for  one  year"  as  a  ground  for  divorce,  and 
that  a  mere  abandonment  for  less  time,  without  any  circumstances  of  ag- 
gravation or  cruelty,  although  it  implies  a  total  neglect  of  all  marital 
duty,  cannot  be  considered  as  equivalent  to  ''gross  neglect  of  duty." 

2.  Aotion:   Freinatarely  Brought:  Supplemental  Petition.    A  party 

who  commences  suit  before  his  cause  of  action  has  accrued,  cannot,  after 
it  accrues,  as  a  matter  of  right,  file  a  supplemental  petition,  showing 
that  fact;  and  where  the  refusal  of  the  court  to  grant  leave  to  file  such 
petition  works  no  other  hardsl/ip  than  delay  and  costs,  ordinarily  such  re- 
f  asal  will  not  be  ground  for  reversal. 

Error  from  Dcmglas  district  court. 

Action  for  divorce,  brought  by  Maggie  0.  Smith  against  EtHan  A. 
Smith.     Trial  at  the  April  term,  1879,  of  the  district  court,  and  judg- 
ment for  defendant.   The  plaintiff  brings  the  case  to  this  court. 
*700    *Owen  A.  Basaett^  for  plaintiff  in  error. 

John  Q.  A.  Norton^  for  defendant  in  error. 

Bbbwbb,  J.  This  was  an  action  for  divorce,  and  the  first  question 
is  whether  the  testimony,  which  is  not  contradictory,  makes  out  ''gross 
neglect  of  duty,**  within  the  meaning  of  those  terms  as  used  in  the 
divorce  statute.  The  case  is  thus :  On  April  80,  18T8,  plaintiff,  at 
the  suggestion  of  defendant,  left  their  home  in  Lawrence,  to  visit  her 
sister  in  eastern  Massaohusetts.  The  defendant  purchased  her  a 
ticket,  and  gave  her  sixty  dollars,  promising  to  send  her  more  from 
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time  to  time.  She  wrote  for  money  the  first  time  in  Angast.  and  he 
replied,  again  promising  money,  bnt  sending  none.  This  was  re- 
peated several  times;  and  he  has  since  in  no  manner  contribated  to 
her  support.  In  fact,  when  he  suggested  the  visit,  he  intended  a  sep- 
aration, and  that  she  should  never  return.  She  remained  with  her 
sister  until  the  last  of  November,  when  she  returned  to  Lawrence. 
During  her  entire  absence,  her  health  was  poor,  and  in  September 
and  October  she  was  confined  to  her  bed  and  under  the  charge  of  a 
physician.  On  her  return  to  Lawrence,  being  advised  that  her  hus* 
band  did  not  wish  her  to  come  to  his  home,  she  went  to  a  neighbor's, 
where  she  continued  to  live  until  the  commencement  of  this  action. 
Upon  an  interview  with  her  husband,  he  declined  to  permit  her  to  re- 
turn to  his  house,  and  has  continued  to  so  decline.  He  has  means, 
and  is  able  to  support  her,  while  she  has  no  property  other  than  a 
piano.  The  testimony  is  silent  as  to  her  present  health,  or  her  abil- 
ity to  support  herself  by  her  own  labor.  The  action  was  commenced 
March  1,  1879. 

Upon  these  facts,  did  the  court  err  in  finding  that  there  had  been 
no  gross  neglect  of  duty  within  the  scope  of  the  divorce  act?  We 
think  not.  The  expression,  *' gross  neglect  of  duty, "  is  indefinitet  and 
it  is  difiicult  to  lay  down  any  general  rule  by  which  every  case  can  be 
determined  to  be  within  or  without  its  limits.  Each  case  must 
*701  be  examined  by  itself.  *And  yet  an  examination  of  the  whole 
body  of  the  divorce  act  will  suggest  certain  things  as  to  the 
legislative  intent  in  this  expression.  And  first,  it  is  not  mere  neglect 
of  marital  duty.  The  adjective  "gross,"  whatever  may  be  said  of  it 
as  a  mere  term  of  vituperation  in  other  relations,  here  has  legal  force 
as  descriptive  of  the  conduct  of  the  party  neglecting  duty.  If  it  were 
not  so,  and  any  mere  neglect  of  duty  were  ground  for  divorce,  the 
aid  of  the  courts  might  as  well  be  abandoned,  and  voluntary  separa- 
tion permitted.  There  must  not  only  be  a  default,  but  the  default 
must  be  attended  with  circumstances  of  indignity  or  aggravation. 
Again,  the  term  "gross**  cannot  be  equivalent  to  the  word  "total." 
It  is  not  the  total,  the  entire  neglect  of  all  marital  duty,  which  is  in- 
tended by  this  expression.  That  is  covered  by  another  term,  ''aban- 
donment.**  But  abandonment^  which  is  a  negieot  or  omission  of  ail 
marital  duty,  must  continue  for  a  year.  That  being  named  as  one 
of  the  grounds  of  divorce,  and  the  duration  of  such  abandonment 
prescribed,  nothing  less  than  the  time  prescribed  will  suffice.  An 
abandonment  for  one  month  or  ten,  although  it  involves  a  total  neg- 
lect of  all  marital  duty,  is  not  gross  neglect  of  duty  within  the  stat- 
ute. Something  more  than  mere  neglect,  although  it  is  a  neglect  of 
all  duty,  is  requisite.  If  neglect  alone  is  shown,  it  must  be  a  total 
neglect,  and  continue  for  a  year. 

Authorities  are  few,  yet  we  find  these  whieh  throw  some  light  upon 
the  qoestioD.  Tt^e  statute  of  Massachusetts  authorised  a  divorce 
"when  the  husband,  being  of  sufficient  ability,  grossly  or  wantonly 
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and  cruelly  refuses  or  neglects  to  provide  saitable  maintenenee  for 
her/' 

In  the  case  of  Peabody  v.  Peabody,  104  Mass.  196,  it  was  held 
that  the  mere  neglect  of  a  husband,  with  no  circnmstanoes  of  ag- 
gravation, to  provide  maintenance  for  his  wife  and  children  for  fif- 
teen years,  daring  which  she  supported  the  children  from  her  own 
earnings,  is  not  such  gross  or  wanton  and  cruel  neglect  as  will  sus- 
tain a  libel  for  divorce. 

In  Holt  V.  Holt,  117  Mass.  202,  the  evidence  was  that  the  husband 
left  the  wife  without  cause,  and  remained  away  for  ten  months, 
*702  without  providing  *for  her  ;>  that  they  afterwards  lived  together 
until  about  a  year  prior  to  the  action,  when  she,  shortly  before 
confinement,  went  at  his  request  to  her  aunt's  house,  and  he  again 
left  her  without  means  of  support,  or  of  paying  the  expenses  of  her 
confinement,  and  never  again  contributed  to  her  support.  He  was 
able  to  support  her,  but  there  was  no  testimony  concerning  her  ability 
to  support  herself.  A  divorce  was  refused,  and  the  ruling  sustained. 
This,  in  many  respects,  resembles  the  case  at  bar,  though  in  some 
features  is  stronger  in  favor  of  divorce,  and  against-  the  conduct  of  the 
husband.     See,  also,  Brown^v.  Brown,  22  Mich.  242« 

Now,  the  testimony  in  this  case  shows  abandonment,  but  abandon- 
ment without  circumstances  of  indignity^  aggravation,  or  cruelty. 
The  defendant  sent  his  wife  ostensibly  on  a  visit  to  her  sister,  paid 
her  expenses,  and  gave  her  a  small  sum  for  temporary  support.  It 
would  seem  to  have  been  an  abandonment  with  as  little  of  indignity 
or  insult  as  possible.  She  was  not  turned  oat  among  strangers,  or 
with  nothing.  No  act  of  cruelty,  no  word  of  insult,  no  circumstance 
of  aggravation.  Conceding  the  wrong  in  the  abandonment,  that 
seems  to  have  been  the  extent  of  the  wrong.  Her  subsequent  sick- 
ness does  not  appear  to  have  been  an  anticipated  one.  She  was  not 
sent  away  in  expectation  of  confinement,  or  with  a  babe,  or  in  a  con- 
dition of  present  suffering  and  weakness.  For  aught  that  appears, 
in  perfect  health,  and  with  mutual  ability  to  labor  and  support  them- 
selves, they  parted,  he  being  the  party  seeking  and  causing  the  sepa- 
ration. In  other  words,  in  the  matter  of  abandonment  he  was  the 
wrong-doer.  But  that  abandonment  not  having  lasted  for  a  year, 
we  cannot  hold  that  the  court  erred  in  not  calling  it  gross  neglect  of 
duty. 

The  other  question  presented  arises  out  of  the  refusal  of  the  court 
to  give  leave  to  file  a  supplemental  petition.  On  May  10th,  the  tes- 
timony having  been  all  taken  before  a  referee,  and  reported  to  the 
court,  application  was  made  for  leave  to  file  a  supplemental  petition, 
alleging  abandonmejst  for  one  year.  The  application  was  re- 
"^703  fused.  Was  this  error,  and  such  error  as  ^compels  a  rever- 
sal ?  We  think  not.  We  do  not  understand  that  a  party  may 
commence  suit  before  a  cause  of  action  accrues,  and  then,  after  it  ac- 
crues, as  a  matter  of  right,  file  a  supplemental  petition  alleging  the 
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facts  showing  this.  A  party  may  not  sue  on  a  note  two  months  be- 
fore it  matures,  and  then,  upon  maturity,  demand,  as  a  right,  the  fil- 
ing of  a  supplemental  petition  showing  the  maturity.  We  do  not 
mean  that  a  conrt  may  not  allow  this,  or  that  it  may  never  be  done. 
But  it  is  not  a  matter  of  right.  The  cironmstanoes  must  be  such  a^ 
to  excuse  the  premature  commencement  of  the  action,  and  to  show 
that  the  interests  of  justice  require  the  change,  rather  than  the  dis- 
missal, of  the  present,  and  the  commencement  of  a  new,  action.  And 
in  this,  much  must  be  left  to  the  discretion  of  the  trial  court,  tinless 
some  greater  wrong  is  sho.wn  than  the  mere  matter  of  delay  and  costs, 
ordinarily  the  action  of  ^he  court  in  refusing  leave  to  file  a  supple- 
mental petition  will  not  be  ground  for  reversed.  Here  the  action  was 
commenced  March  1st,  and  the  application  for  sapplemental  petition 
made  May  19th,  not  three  months  thereafter.  The  defendant  en- 
tered his  appearance  without  summons,  and  filed  an  answer  March  3d» 
and  the  same  day,  by  consent,  one  ease  was  referred  to  a  referee  to 
take  testimony.  The  testimony  is  short,  so  that  neither  delay  nor 
expense  would  have  been  great  if  the  suit  had  been  disfnissed,  and  a 
new  one  commenced.  Further,  it  is  not  entirely  clear  that  the  proof 
makes  out  the  abandonment  for  one  year  as  alleged.  Only  nineteen 
days  over  a  year  had  elapsed  since  she  left  Lawrence,  supplied  with 
means  for  present  support.  £y  her  own  testimony,  she  did  not  call 
for  further  support  till  the  August  following.  If  he  furnished  her 
with  support  until  then,  can  it  be  held  that  he  abandoned  her  earlier 
than  that  ?  It  is  scarcely  necessaary,  however,  to  decide  this.  We 
only  suggest  it  as  one  reason  which  may  have  influenced  the  conrt  in 
refusing  the  application. 

We  make  one  further  suggestion  in  closing  this  opinion,  and  that 
is  that,  as  a  rule,  haste  in  divorces  is  not  wise.  Courts  should 
*704  not  be  eager  to  advance  or  grant  them.  They  ^should  dis- 
.  courage  rather  than  encourage  them.  Marriage  is  a  contract, 
and  a  relation  which,  if  possible,  should  endure,  and  public  policy 
requires  that  there  be  no  straining  of  law  or  facts  to  end  the  contract 
and  sever  the  relation.  Time  voll  heal  many  estrangements,  and 
bring  together  those  whom  temporary  feeling  has  alienated.  And 
courts,  having  ever  in  view  the  public  good,  may  often  wisely  use 
their  discreti(m  to  give  time  and  opportunity  for  reoonciliation. 

The  judgment  will  be  affirmed. 

.(AU  the  justices  concurxing.) 
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H.  8.  Cahpbbll  v.  D.  Goonbaot.' 

f 

July  Term,  1879. 

1.  Fomeasion:  Facts  Showing.  Where  a  person  eaters  peaceably  upon  a 
vacant  lot,  under  a  bonaflde  claim  of  title,  with  a  view  of  holding  pos- 
session, and  then  incloses  the  lot  with  a  fence  composed  of  posts  and 
barbed  wire,  of  such  a  nature  as  to  inform  all  persons  that  the  premises 
are  appropriated,  held,  that  sudi  person  has  the  actual  possession  of  the 
premises. 

3.  Forcible  Entry:  Facta  Showing,  if  the  actual  possession  of  another 
be  taken,  in  his  absence,  by  unlawfully  and  forcibly  removing  and  de- 
stroying with  a  chisel  and  a  hatchet  or  hammer  a  wire  fence  inclosing 
the  premises,  and  such  possession  is  continued  to  be  detained  against  the 
will  and  consent  of  the  original  possessor,  and  a  surrender  of  the  pren^ises 
is  refused  upon  demand,  ?ield,  an  unlawful  and  forcible  entry  and  de- 
tainer within  th^  meaning  of  section  158,  art.  18,  c.  81,  p.  727,  Daan; 
Gomp.  Laws  1879.^ 

[8.  Pleading:  Admiasicms  in  Answer.  Where  the  all^iations  of  an  an- 
swer set  forth  matters  definitely  and  explicitly,  which  are  defectively  set 
forth  in  the  petition,  such  allegations  in  the  answer  will  cure  the  defect- 
ive allegations  of  the  petition.  Bierer  y.  Fretz,  32  Kan.  829,  4  Pac. 
Rep.  284]» 

Error  from  Miami  distriot  court. 

The  case  is  stated  in  the  opinion. 
*706    ^Beeion  d  Baker ,  for  plaintiff  in  error. 

Wm.  B.  Brayman.  for  defendant  in  error. 

HoBTON«  C.  J.  This  was  a  complaint  before  a  justice  of  the  peace 
in  Miami  county,  by  H.  8.  Campbell  against  David  Coonradt,  for  ah 
unlawful  and  forcible  entry  upon  certain  premises  therein  described, 
of  which  plaintiff  alleged  he  was  in  possession,  being  lot  seven  (7)  of 
block  eighty-four,  (84,)  in  the  city  of  Paola.  The  answer  of  the  de- 
fendant, admitting  possession,  together  with  the  notice  to  him  to  leave 
the  premises,  set  forth  in  the  complaint,  supply  any  omissions  izj 
the  complaint  of  detainer,  and  we  may  treat  the  action  in  the  justice's 
court  and  in  the  district  court  as  one  brought  by  the  plaintiff  under 
section  158,  c.  81,  p.  727,  Dass.  Comp.  Laws  1879,  for  an  unlawful 
and  forcible  entry  and  detainer  of  bis  premises.  Barrett  v.  Butler, 
5  Kan.  *355.  On  the  trial  before  the  justice,  judgment  of  restitution 
was  entered  in  favor  of  the  plaintiff.  '  An  appeal  was  taken  by  the 
defendant  to  the  distriot  court  of  Miami  county.  On  the  hearing  in 
that  court,  after  the  plaintiff  had  introduced  his  evidence,  the  defend- 

1  This  case  again  in  court,  26  Ean.  69. 

'See,  also,  Burdette  v.  Corgan,  27  Kan.  285;  Peyton  v.  Peyton,  84  Ean.  628,  9 
Pac.  Rep.  479. 

*8ee  Clay  v.  Hildebrand,  84  Ean.  704,  9  Pac.  Rep.  466. 
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ant  demurred  to  it.  The  court  sastained  the  demurrer,  discbarged 
the  jury,  and  rendered  judgment  against  the  plaintiff  for  costs.  To 
reverse  this  judgment  the  plaintiff  brings  the  case  here. 

The  lot  in  controversy  was  not  occupied  by  anyone,  nor  was  it  in- 
closed, improved,  or  in  actual  use  when  the  plaintiff,  claiming  to  hold 
the  original  title,  and  to  be  the  owner,  took  possession  of  it  in  Au- 
gust, 1878,  by  building  a  fence  of  posts  and  barbed  wire  entirely 
around  the  Ipt,  along  the  exterior  lines,  without  bars,  gates,  or  other 
openings  for  ingress  or  egress.  The  posts,  thirteen  in  number,  were 
about  five  feet  long,  and  two  and  one-half  inches  in  diameter,  sharp* 
ened  at  one  end,  and  driven  into  the  ground.  They  were  originally 
prepared  for  grape  vines  and  blackberry  bushes  to  be  trellised 
*706  *upon.  Two  wires,  fastened  to  the  posts,  were  stretched 
around  the  lot.  In  October,  1878,  the  defendant,  holding  a 
tax  deed  upon  the  premises,  and  claiming  title  thereunder,  entered 
upon  the  lot,  and  took  down  enough  of  the  fence  to  make  room  for  a 
building.  To  make  an  entry  and  remove  the  fence,  he  used  a  chisel 
and  a  hatchet  or  hammer.  At  this  time,  the  plaintiff  was  in  ill 
health,  and  confined  to  his  room.  After  removing  a  portion  of  the 
fence,  the  defendant  continued  in  the  possession  of  the  lot,  and  com- 
pleted thereon  a  house  of  one  story,  with  fchree  rooms.  The  workmen 
under  the  defendant  were  notified  to  quit  work,  but  refused.  The  de- 
fendant was  duly  served  by  the  plaintiff  with  a  written  notice  to  leave 
the  premises,  and  he  also  refused^  Upon  these  facts  proved  in  the 
case,  there  are  but  two  questions  for  our  determination :  First,  did 
the  plaintiff  have  actual  possession  of  the  premises  at  the  time  of  the 
entry  of  the  defendant?  Second,  did  the  defendant  unlawfully  and 
forcibly  enter  upon  the  premises  and  detain  the  same?  Both  of 
these  interrogatories  must  be  answered  in  the  affirmative. 

As  the  proof  showed  that  the  plaintiff  entered  peaceably  upon  the 
lot  in  August,  1878,  under  a  bona  fide  claim  of  title,  with  a  view  of 
holding  possession  and  asserting  ownership,  and  that  be  inclosed  the 
entire  premises  so  as  to  give  the  public  and  the  defendant  notice  of 
his  possession  and  claim,  the  testimony  upon  this  point  ought  not  to 
have  been  withdrawn  from  the  jury,  as  it  was  sufficient  to  sustain  a 
finding  that  the  plaintiff  was  in  the  actual  possession  of  the  lot. 
Giles  V.  Ortman,  11  Ean.  *59.  While  the  premises  were  thus  in  the 
actual  possession  of  the  plaintiff,  his  inclosure  was  broken  down  and 
destroyed  by  the  defendant  in  a  forcible  manner,  with  a  chisel  and  a 
hatchet  or  hammer,  on  the  plea  that  he  was  the  owner  of  the  lot  un- 
der a  tax  deed.  Not  only  was  an  entry  made,  but  the  defend- 
*707  ant  continued  to  hold  possession,  and  refused  to  leave  *after 
due  demand.  He  wists  guilty  of  something  more  than  an  or- 
dinary trespass,  and,  within  the  meaning  of  the  statute,  unlawfully 
and  forcibly  entered  and  detained  the  premises.  It  is  intimated  that 
the  court  below  sustained  the  demurrer  on  the  ground  that  no  force 
was  shown  to  have  been  committed  by  the  defendant.    If  the  ruling 
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was  as  stated,  it  was  erroneons.  The  object  of  the  statute  ia  to  pre* 
vent  fights,  violenee,  or  other  breaches  of  the  peace,  and  a  party  who 
is  wrongfally  ousted  in  his  absence  of  his  premises  by  another,  and 
on  demand  is  refused  possession,  need  not  put  himself  in  danger  of 
personal  violence  before  availing  himself  of  the  statute.  If  the  de- 
fendant owns  the  property  in  question,  the  law  has  provided  abun- 
dant means  through  and  by  which  he  can  assert  his  rights,  without  the 
unlawful  action  taken  by  him.  He  had  no  right  to  use  force  to  pos- 
sess himself  of  the  lot.  Ainsworth  v.  Barry,  35  Wis.  136 ;  Jarvis  v. 
Hamilton,  19  Wis.  187;  Allen  v.  Tobias,  77  111.  169;  Childress  v. 
Black,  9  Yerg.  317;  Minor  v.  Duncan,  64  6a.  516;  Emsley  v.  Ben* 
nett,  87  Iowa,  15. 

Many  of  the  decisions  referred  to  by  counsel  for  defendant  are  not 
applicable,  under  the  provisions  of  our  statute  of  forcible  entry  and 
detainer.  Those  which  require  a  great  degree  of  force  or  personal 
violence  to  be  used,  or  threatened,  in  order  to  constitute  forcible  entry 
or  forcible  detainer,  are  not  satisfactory,  in  view  of  the  fact  that  one 
of  the  main  purposes  of  the  enactment  of  the  law  is  to  preserve  the 
peace  and  quiet  of  society. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  trial  in  accordance  with  the  views  herein  expressed^ 

(All  the  justices  concurring.) 
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July  Term,  1879. 

1.  Taxation:  Statute  Repealed.    Section  4  of  chapter  149  of  the  Law& of 

1879,  p.  270,  works  by  Implication  a  repeal  of  ail  prior  enactments  pro* 
viding  for  the  levy  of  a  one-mill  tax  for  the  state  annual  school  fund. 

2.  :  Constitutional  Iiaw.    Said  section  is  not  invalid  hj  reason  of 

conflict  with  section  16  of  article  2  of  the  state  constitution.! 

Original  proceedings  in  mandamus, 

William  F.  Ewing,  county  clerk  of  Lyon  county,  under  the  advice 
of  the  county  attorney  of  that  county,  refused  to  extend  upon  the  tax 
roll  of  said  county,  for  the  year  1879,  the  tax  of  one  mill  upon  the 
dollar  for  the  general  school  fund  of  the  state,  provided  for  by  section 
1,  art.  16,  c.  122,  Laws  1876.  The  above  refusal  was  based  upon 
the  ground  that  the  above  section  had  been  repealed  by  section  4,  e. 
149,  Laws  1879,  and  that,  therefore,  there  is  no  law  now  in  force 
providing  for  the  levy  aforesaid.     The  attorney  general  brought  this 

^Tltle  of  act,  see  State  y.  Bankers'  Ass'n,  28  Kan.  ^>602;  Board  of  Bdacation  y. 
8Ute«  26  Kan.  44. 
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action  to  compel  the  said  county  clerk  to  extend  upon  the  tax  loU  of 
Lyon  county  the  levy  of  one  mill  npon  the  dollar,  for  the  parpose  of 
raising  revenue  for  the  annual  school  fund  for  the  years  1879  and  1880. 
The  petition  herein  was  filed  August  22, 1879,  the  case  submitted  on 
h^iefs,  October  28,  1879,  and  the  opinion  filed,  November  22,  1879. 

WUlard  Davis,  Atty.  Gen.,  for  the  State. 

Oillett  dt  Forde  and  Sterry  dt  Sedgwick,  for  defendant. 

Brewer,  J.  The  question  in  this  case  is  as  to  the  present  existence 
of  the  one- mill  tax  for  the  state  annual  school  fund;  and  it  turns  npon 
the  validity  and  effect  of  section  4  and  section  5,  c.  149,  Laws  1879. 
Prior  to  this  year,  unquestionably  such  a  tax  existed.  Section  3  of 
article  6  of  the  constitution  of  the  state  provides  for  the  per- 
*709  petual  school  fund,  and  contemplates  that  *the  legislature 
may  make  provision,  by  taxation  or  otherwise,  for  the  school 
fund.  The  first  subdivision  of  section  3  of  the  act  for  the  admission 
of  Kansas  into  the  union  grants  to  the  state,  far  tke  ute  of  schools, 
sections  16  and  36  in  every  township  of  public  lands  in  said  state,  or 
their  equivalent,  when  any  part  has  been  sold.  Pursuant  to  the 
policy  thus  outlined  in  the  constitution  and  the  act  of  admission,  the 
legislature  of  1861,  in  order  to  give  effect  to  this  policy,  and  help  put 
it  into  practical  operation,  and  aware,  also,  that  as  yet  there  was  not 
anything  realized  from  this  grant  of  school  lands,  and  that,  in  all 
probability,  nothing  could  be  realized  out  of  it  for  many  years,  with- 
out a  great  sacrifice  of  that  munificent  endowment,  deemed  it  better 
policy  to  aid  the  common  schools  of  the  state  by  a  direct  tax,  until 
such  time  as  the  fund  arising  from  said  endowment  might  beeome 
sufficient.  Upon  that  theory,  then,  in  the  fifth  section  of  article  8, 
c.  76,  p.  271,  Laws  1861,  it  was  enacted : 

"Sec.  5.  For  the  purpose  of  affording  the  advantages  of  a  free  education  to 
the  children  of  the  state,  the  state  annual  school  fund  shall  consist  of  the  an- 
nual income  derived  from  the  interest  and  rents  of  the  perpetual  school  fund,  as 
provided  in  the  constitution  of  the  state,  and  such  sum  as  will  be  produced  by 
the  annual  levy  and  assessment  of  one  mill  upon  the  dollar  valuation  of  the 
taxable  property  of  the  state;  and  there  is  hereby  levied  and  assessed,  annually, 
the  said  one  mill  upon  the  dollar,  for  the  support  of  common  schools  in  the 
state ;  and  the  amount  so  levied  and  assessed  shall  be  collected  in  the  same 
manner  as  other  state  taxes." 

This  section,  then,  is  the  law  which  first  authorized  the  levy  of  a 
tax  for  the  state  school  fund;  and  this  section  has  remained  upon 
our  statute  books,  without  any  other  change  than  the  numbering  of 
the  section,  from  that  time  until  the  passage  of  the  act  of  1879.  The 
school  laws  have  several  times  been  re-enacted  with  various  amend- 
ments ;  but  they  have  always  contained  the  substance  of  this  section 
without  change.  It  stands  as  section  76,  c.  92  of  the  General  Stat- 
utes of  1868,  and  is  also  found  as  section  1,  art.  16,  c.  122. 
"^710  Laws  1876.  In  1879  *an  act  was  passed  which  stands  as 
chapter  149,  and  the  title  to  which  is  as  follows:    "An  act  to 
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provide  revenue  for  the  fiscal  yeari  ending  Jane  SO,  1880,  and  Jane 
30,  1881,  and  to  repeal  section  76,  ohapter  92^  of  the  General  Stat- 
utes of  Kansas*"    Beotion  4  of  \he  act  reads  as  follows : 

"That  the  state  annual  school  f  and  shall  consist  of  the  annual  income  de- 
rived  from  tt^e  interest  and  rents  of  the  perpetual  school  fund,  as  provided  in 
the  constitution  of  the  state." 

And  section  5 : 

"That  section  seventy-sjx  of  chapter  ninety-two  of  the  General  Statutes  of 
Kansas  be,  and  the  same  is  hereby,  repealed/' 

Upon  this,  three  propositions  are  advanced  by  oonnsel  for  the  state : 
Firsts  that  said  section  5  is  inoperative,  for  the  reason  that  the  sec- 
tion named  therein  had  already  been  superseded  by  the  legislation  of 
1876,  cited  supra ,  and  was  therefore  no  longer  in  force.  It  had  been 
already  repealed  by  implication,  and  an  express  repeal  was  therefore 
a  nullity.  Second.  That  the  subject-matter  of  section  4  is  not  ex- 
pressed in  the  title  to  the  act,  and  the  section  is  therefore  void,  as  in 
conflict  with  section  16,  art.  2,  of  the  constitution.  Third.  That  if 
the  subject  be  considered  as  expressed  in  the  title,  still  the  section 
will  be  void,  as  in  conflict  with  said  section  of  the  constitution,  as  the 
act  contains  more  than  one  subject.  The  section  of  the  constitution 
cited  provides  that  ''no  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title^"  etc. 

Of  these  in  their  order :  We  deem  it  unnecessary  to  consider  the 
effect  of  the  legislation  of  1876  upon  section  76  of  chapter  92,  LawS; 
1868,  or  the  effect  of  said  section  6  upon  either  or  both  of  the  prior, 
enactments ;  for,  if  section  4  is  constitutional  and  valid,  it  repeals^ 
by  implication,  all  the  prior  enactments  in  reference  to  the  same 
subject.  Said  section  4  provides  that  the  "state  annual  school  fund 
shall  conatMt  of^**  etc.  In  this  it  follows  the  language  of  prior  sec- 
tions. And  in  defining  what  it  shall  consut  of,  it  impliedly  excludes 
all  other  constituent  elements  than  those  named.  Expressio 
*711  nniu$f  excltisio  alteriua.  A  manifest  ^difference  exists  between 
legislation  providing  that  certain  taxes  be  levied,  and  certain 
income  provided,  and  paid  into  a  fund,  and  that  declaring  that  the 
fund  shall  eon9ut  of  the  proceeds  of  said  taxes  and  said  income.  In 
the  former  case,  subsequent  legislation,  providing  for  the  continuance 
of  the  income,  might  not,  by  its  silence  in  respect  to  the  taxes,  dis- 
turb them ;  but,  in  the  latter,  such  legislation  providing  that  the  fund 
shall  consist  of  either  the  proceeds  of  the  taxes,  or  the  income,  im- 
pliedly excludes  the  other.  Suppose  the  matter  of  representation  in 
the  legislature  were  exclusively  within  legislative  control,  and  one 
legislature  should  enact  that  the  lower  house  should  consist  of  two 
members  from  each  county,  and  a  subsequent  legislature  should, 
without  express  repeal  of  the  prior  law,  enact  that  such  house  should 
consist  of  one  member  from,  each  county,  would  it  for  a  moment  be 
doubted  that  there  was  an  implied  repeal,  and  that  the  house  should 
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consist  of  only  one  member  from  each  ooonty  ?  Legislation,  which 
carries  with  it  definition  and  description,  implies  totality,  complete- 
ness of  definition  and  description.  ]&ere,  in  substance,  prior  legis- 
lation  enacted  that  the  annual  school  fund  should  consist  of  moneys 
derived  from  two  sources;  that  of  1879,  that  it  should  consist  of 
moneys  derived  from  but  one  of  those  sources.  Can  it  "be  doubted 
that  authority  to  collect  money  from  the  other  source  was  taken 
away  ?  Can  you  enforce  the  collection  of  money  to  put  into  a  fund, 
without  authority  to  put  the  money,  when  collected,  into  that  fund? 
Can  you  collect  taxes  for  a  given  purpose,  when  you  have  no  author- 
ity to  use  the  taxes  when  collected  for  that  purpose  ? 

We  pass  to  the  other  questions,  and  shall  consider  them  together. 
In  them  is  more  of  difficulty*  Preliminarly  we  remark,  as  conceded 
law — First.  That  courts  will  not,  upon  mere  doubts  of  its  constitu- 
tionality, declare  a  law  invalid.  The  conflict  with  the  constitution 
must  be  manifest.  Second,  Mere  awkwardness  of  expression  does 
not  overthrow  a  statute.  The  substance,  and  not  the  form,  governs. 
Third,  The  intent  determines  the. scope  and  effect  of  a  stat- 
*713  ute.  It  may  restrict  *or  enlarge  the  ordinary  meaning  of  lan- 
guage. Not  that  an  unexpressed  intent  is  law ;  but  a  mani- 
fest intent  interprets  the  words  used.  Not  infrequently  the  "letter 
killeth,  but  the  spirit  giveth  life." 

The  act  of  1879  is  entitled  *'An  act  to  provide  revenue, "etc.  Now, 
how  broad  is  the  term  "revenue, **  and  what  may  be  included  in  anch 
a  title  ?  Does  it  mean  simply  funds  raised  by  taxation,  and  is  the 
levying  of  taxes  all  that  may  be  included  ?  Such  would  seem  to  be 
the  views  of  the  counsel  for  the  state;  but  we  cannot  think  them  cor- 
rect. One  of  the  definitions  given  by  Webster  of  the  tenuis  "the  an- 
nual produce  of  taxes,  excise,  customs,  duties,  rents,  ete.,  which  a  na- 
tion  or  state  collects  and  receives  into  the  treasury  for  public  use." 
The  word  is  broad  and  general,  and  includes  ail  public  moneys  which 
the  state  collects  and  receives,  from  whatever  source  and  in  whatever 
manner.  The  general  funds  of  this  state  are  collected  from  taxes, 
but  the  legislature  might,  in  an  act  with  such  a  title, — at  least,  so  far 
as  any  question  of  the  form  of  the  legislation  is  concerned, — enact  that 
they  be  collected  from  licenses,  or  from  the  sale  of  lottery  tickets,  or 
it  might  unite  and  enact  that  part  might  be  collected  from  one  source 
and  in  one  manner,  and  the  rest  from  another  source  and  in  a  differ- 
ent manner.  Now,  section  4r  simply  enacts  what  revenues  shall  be 
provided  for  the  annual  school  fund,  which  is  a  public  fond  as  much 
as  any.  Provision  for  it  is  a  matter  of  legislative  care  and  duty.  It 
is  true  the  section  does  not  in  form  enact  that  moneys  be  collected ;  but 
would  there  be  any  doubt  of  the  validity  of  a  section  whicb  declared 
that  a  tax  of  one  mill  on  the  dollar  be  levied  for  the  annual  school 
fund  ?  Would  it  not  be  conceded  that  this  was  simply  providing  reve- 
nue? The  form  of  this^efiitidn  gtows  out  of  the  oonstitutionfU  pro- 
vision conc'eiming  the  fund  and  prior  legislation.    The  constitution 
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declares  that  oertain  lands,  and  the  proceeds  thereof,  shall  constitate 
a  perpetual  school  fund,  not  to  be  diminished,  and  that  the  rents  and 
interest  therefrom,  "and  such  other  means  as  the  legislature 
^^713  may  provide,  by  tax  or  otherwise,  *Bhall  be  inviolably  appro- 
priated  to  the  support  of  common  schools."  Prior  le^slation 
had  been  in  the  form  heretofore  quoted.  Such  section,  tboogh  ap« 
pearing  several  times  in  the  statutes  of  the  state,  has  not  been  re-en- 
acted each  year.  The  understanding  has  been  that  it  continued  a 
tax  from  year  to  year;  and  the  state  must  concede.thi8,  for  otherwise, 
as  there  is  no  express  levy  of  the  one-mill  tax  this  year,  there  would 
be  no  pretense  of  right  to  enforce  its  collection.  And  this  section, 
following  the  earlier  statute,  makes  provision  for  the  revenue  of  that 
fund,  simply  omitting  one  source.  It  may  be  said  that  the  section  is 
unnecessary,  because  the  constitution  already  makes  the  same  pro- 
vision for  that  fund.  Conceding  that,  yet  it  would  not  follow  that  it 
might  not  be  re-enacted  in  a  statute,  or,  if  so  re-enacted,  that  it  was 
outside  the  scope  of  the  title  of  the  act.  It  may  still  be  a  mere  pro- 
vision for  revenue ;  but  it  is  not  simply  a  restatement  of  the  constitu- 
tion. The  constitution  may  grant  that  revenue  to  the  annual  fund ; 
but  this  prescribes  the  limits  of  that  fund.  The  constitution  leaves 
the  matter  of  other  revenues  with  the  legislature,  and  this  section  de- 
fines what  the  fund  shall  consist  of.  It  is  thus  making  provision 
for  the  revenues  to  be  paid  into  the  fund. 

It  is  evident,  considering  section  4  and  section  5  together,  that  the 
attention  of  the  legislature  was  directed  to  this  one-mill  school  tax, 
and  that  the  intent  was  to  do  away  with  it.  And  in  sustaining  the 
legislature,  we  are  but  carrying  out  the  manifest  intent  of  the  law 
making  body. 

Judgment  will  be  entered  in  favor  of  the  defendant  for  costs. 

Valentinb,  J.  In  my  opinion,  section  4  and  section  6,  c.  149, 
Laws  1879,  p.  270,  work  by  implication  a  repeal  of  all  prior  en- 
actments, providing  for  the  levy  of  a  one-mill  tax  for  the  state  annual 
school  fund.     Counsel  for  the  state  seem  to  admit  that  all  said  prior 

enactments  except  the  one  contained  in  section  1,  art.  16,  c. 
*714     122,  Laws  1876,  p.  291,  have  been  re'^pealed;  but  they  claim 

that  the  whole  of  that  section  still  remains  in  force,  and  that 
a  one-mil)  state  school  tax  may  still  be  levied  under  it.  But  has  not 
that  section,  or  so  much  thereof  as  provides  for  a  one-mill  school  tax, 
also  been  repealed  ?  That  section  is  simply  a  continuation  of  section 
76,  c.  92,  Gen. St.  p.  930,  being  copied  verhtUim  therefrom;  and  said 
section  76  has  been  expressly  repealed  by  said  section  5  of  the  Laws 
of  1879.  Said  section  76  had  never  before  been  repealed.  On  the 
contrary,  it  was  re-enacted  in  said  section  1,  and  was  thereby  con- 
tinued in  force^  and  not  repealed.  The  act  concerning  the  construc- 
tion of  statutes  provides,  among  other  things,  that  ''the  provisions  of 
any  statute,  so  far  as  they  are  the  same  as  those  of  any  prior  statute, 
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shall  be  constrned  as  a  continnation  of  such  provisions,  and  not  as  a 
new  enactment."  Gen.  8t.  999.  Said  section  1,  upon  which  coon- 
Bel  for  the  state  wholly  rely,  is  therefore  to  be  *' constrned/'  **not  as  a 
new  enactment/'  but  merely  "as  a  continuation"  of  said  section  76, 
which  is  now  repealed.  But  this  is  not  all :  that  provision  of  section 
1  and  section  76,  authorizing  the  levy  of  a  one-mill  school  tax,  is  ob- 
viously inconsistent  with  the  provisions  of  said  section  4,  and  there- 
fore,  as  section  4  is  the  later  enactment,  said  inconsistent  provision 
must  yield.  Everybody  knows  that  the  later  law  must  govern,  and 
that  it  works,  by  implication,  a  repeal  of  all  prior  laws  inconsistent 
with  it.  There  can  be  no  question  as  to  what  the  legislature  intended 
with  regard  to  this  subject.  The  legislature  undoubtedly  intended  to 
abolish  said  one-mill  school  tax,  and  this  we  know  from  the  statntes 
themselves;  and  when  we  know  what  the  legislative  intent  is  we  must 
follow  it.  Courts  have  no  right  to  seek  for  pretexts  to  overturn  the 
will  of  the  legislature.  Besides,  the  constitution  makes  it  the  duty 
of  the  legislature  to  '*  provide  at  each  regular  session  for  raising  suf- 
ficient revenue  to  defray  the  current  expenses  of  the  state  for  two 
years."  See  Const,  art.  11,  §  3.  And  .we  must  always  presume  that 
the  legislature  does  its  duty,  until  the  contrary  appears.  We  must 
presume  that  the  legislature,  at  its  last  session,  which  was  a  "reg- 
ular session/' .  provided  for  raising  all  the  revenue  which  it 
*715  intended  *that  the  state  should  raise,  or  which  it  deemed 
necessary  for  the  state  to  raise.  The  legislature  did  provide 
for  raising  some  revenue  and  some  state  revenue ;  it  had  the  subject 
under  consideration ;  and,  as  it  did  not  provide  for  raisiuig  any  reve- 
nue by  the  levy  of  a  one-mill  state  school  tax,  we  must  presume  that 
it  did  not  intend  that  any  such  revenue  should  be  raised. 

I  have  discussed  this  question  so  far  upon  the  hypothesis  that  sec- 
tion 76  and  section  1  would  continue  in  force  until  repealed  by  the 
legislature.  But  would  they?  See  said  section  8,  art.  11,  of  the 
constitution,  as  it  originally  stood  and  as  amended  in  1875.  Several 
years  have  elapsed  since  said  section  76  was  enacted,  and  two  '*reg- 
ular  sessions"  of  the  legislature  have  been  held,  and  over  three  years 
have  elapsed  since  said  section  1  was  adopted.  Could  section  76 
have  remained  in  force  for  more  than  one  year  after  its  adoption  ? 
and  could  section  1  have  remained  in  force  longer  than  until  the 
close  of  the  next  "regular  session"  of  the  legislature  held  (is  the  year 
1877,)  after  its  adoption  ?  or  could  it  at  most  have  remained  in  force 
for  more  than  "two  years"  after  its  adoption?  It  is  now  more  than 
three  years  since  it  .was  adopted,  and  two  regular  sessions  of  the  leg- 
islature have  been  held  in  the  mean  time.  Can  it  still  be  in  force  ? 
I  do  not  wish  to  answer  any  of  these  questions ;  but  I  propound  them 
merely  for  this  purpose:  Said  section  1  is  the. only  section  under 
which  it  is  claimed  that  said  one-mill  tax  might  be  levied;  and,  if  it 
is  not  now  in  force  for  any  reason,  then  said  one-mill  tax  cannot  be 
levied. 
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I  sappoBe  that  an  act  conoeming  revenue,  and  to  repeal  all  laws 
inconsistent  therewith,  such  as  chapter  149,  Laws  1879,  is,  may  be 
legally  passed  as  one  act.  But,  if  not»  theuVhat  becomes  of  said 
section  1,  which  is  a  part  of  a  voluminous  act  containing  innumerable 
iubjects^  which  act  expressly  attempts  to  repeal  "all  i^cts  and  parts  of 
acts  inconsistent  with"  the  same,  and  whose  title  does  not  mention 
taxes,  or  aasesetMnte,  or  levy^  or  revenue  ^  or  money ,  or  fundi  of  any 
kind,  and  does  not  mention  repeal  in  any  manner  whatever  9    If  said 

section  4  is  void,  then  section  1  is  also  void  for  a  stronger  rea- 
*716    son;  and,  in  any  event,  *said  one-mill  tax  cannot  be  levied. 

I  think,  however,  that  said  section  4,  c.  149,  Laws  1879,  is 
valid;  and  therefore  section  1,  art.  16,  c.  122,  Laws  1876,  with  ref- 
erence to  said  one-mill  tax  is  void;  for,  being  inconsistent  with  each 
other,  they  cannot  both  be  valid. 
I  concur  with  my  brother  Bbbweb  in  the  decision  of  this  case. 


D.  W.  0.  Perry  v.  John  Conbot« 
July  term,  1879. 

1.  Meohanio*8  Lien:  How  Enforced.    One  who  would  create  And  enforce 

a  mechahic*s  lieu  upon  a  building,  must  proceed  according  to  the  statute; 
and  if,  after  taking  the  proper  steps  for  filing  his  lien,  he  commences  ac- 
tion thereon  before  or  i^ter  the  times  authorized  by  statute,  no  decree 
foreclosing  the  lien  will  be  awarded.    [Conroy  v.  Perry,  26  Kan.  474.] 

2.  1-.:  Foreolosnre:  When  Maintainable.    An  action  foreclosing  a 

mechanic's  lien  will  not  lie  until  sixty  days  after  the  completion  of  the 
building  or  improvement;  and  that  notwithstanding  earlier  payment  was 
stipulated  for,  and  though  action  might  be  maintained  for  the  money 
promised,  immediately  upon  failure  of  payment  at  the  time  agreed  upon. 
[Treat  v.  SutlifT,  24  Kan.  ♦37.] 

8.  :  Building,  Not  Completed.    Where,  pending  the  erection  of  a 

building,  the  owner  ceases  work  and  loses  title,  and  the  party  acquiring 
the  title  proceeds  with  the  work  as  regularly  as  the  prior  owner,  and  com- 
pletes the  building  commenced  by  such  owner,  a  contractor  under  such 
owner  cannot  elect  to  consider  the  building  completed  at  the  time  of  tlie 
transfer  of  title,  and  file  and  foreclose  hid  lien  accordingly.' 

Error  from  Labette  district  court. 

Action  by  Conroy  against  Perry,  to  foreclose  a  mechanic's  lien. 
Trial  at  the  May  term,  1878,  of  the  district  court,  and  judgment  for 
plaintiff.     The  defendant  brings  the  case  to  this  court. 

2'.  C,  Cory,  for  plaintiff  in  error. 

iWhcn  building  regarded  as  completed,  see  Crawford  v.  Blackman,  80  Kan, 
627, 1  PaC.  Rep.  186. 
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A.  H.  Ayrts^  for  defendant  in  erion 

*717  *Brbwsb,  J.  6n  the  first  day  of  September,  1876,  defendant 
in  error  was  the  owner  of  lot  27,  in  blo<$k  25,  in  the  city  of 
Parsons,  and  one  Miohael  Galvin  was  the  owner  of  the  adjoining  lot 
26,  in  the  same  block,  and  each  of  said  parties,  contemplating  ereoi* 
ing  a  brick  store  building  on  his  said  lot,  entered  into  an  agreement 
by  which  the  west  wall  of  Conroy's  building  should  be  placed  on  the 
line  between  said  lots  27  and  26,  to  be  built  by  Gonroy  in  the  first 
instance,  and  one-half  of  the  cost  thereof  to  be  paid  by  Galvin  when 
he  completed  bis  building  on  his  lot.  Cionroy  completed  the  said  wall 
on  the  twenty-sixth  of  September,  1875,  and  bad  his  entire  building 
completed  on  the  first  day  of  November,  1875.  On  the  tenth  of 
November,  1875,  Galvin  commenced  the  erection  of  the  building  on 
his  lot  26,  and  continued  in  and  about  the  erection  of  the  building 
at  irregular  intervals,  until  July  28,  1876,  when  he  ceased  to  do 
any  work.  At  that  time  the  outer  walls  were  erected,  the  doors  and 
window  sash  were  in,  the  lower  floor  was  laid,  but  no  finishing  was 
done  on  the  sides  or  top  of  the  room,  and  no  roofing  save  with 
sheathing-boards.  At  the  May  term»  1876,  of  the  district  court,  held 
in  Labette  county,  Robert  Whittaker,'  Henry  Staub,  and  Patrick  & 
Stafford  recovered  judgments  against  said  Galvin  for  labor  performed 
and  material  furnished  in  the  erection  of  the  building  on  his  lot  26, 
which  judgments  were  declared  a  lien  on  said  lot ;  and  at  the  same 
time  and  in  the  same  court,  A.  A.  Smith  recovered  a  judgment 
against  Galvin  for  $720,  and  a  decree  foreclosing  a  mortgage  on 
said  lot  26,  subject,  however,  to  the  liens  of  Whittaker,  Staub,  and 
Patrick  8c  Stafford.  On  the  twelfth  of  August,  1876,  plaintiff  in  error, 
without  any  actual  notice  of  the  claim  of  the  defendant  in  error,  pur- 
chased the  said  judgment  of  A.  A.  Smith,  and  on  that  day  had  the 
same  assigned  to  him  on  the  judgment  record.  On  the  six- 
*718  teenth  of  August,  1876,  the  defendant  in  error  filed  *his  state- 
ment for  a  mechanic's  lien  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Labette  county.  On  the  nineteenth  of  August,  1876, 
said  lot  26  was  sold  by  the  sheriff  under  the  judgments  of  Staub  and 
others,  rendered  at  the  May  term  of  the  district  court,  and  bid  off  by 
plaintiff  in  error,  who  did  not  then  have  actusl  knowledge  of  the 
claim  of  defendant  in  error.  -  On  the  first  of  January.  1877,  plaintiff 
in  error  completed  the  building  on  said  lot  26,  which  was  after  the 
commencement  of  this  suit  in  the  district  court  by  defendant  in  error. 
The  case  was  tried  in  the  district  court  at  the  May  term,  1878. 
Judgment  was  given  for  plaintiff,  defendant  in  error,  foreclosing  his 
mechanic's  lien  on  lot  26.  The  defendant.  Perry,  plaintiff  in  error, 
excepts,  and  brings  the  case  to  this  court  for  re>iew. 

The  questions  of  the  existence  of  a  mechanic's  lien,  and  the  meth- 
ods of  enforcing  one,  depend  entirely  upon  the  statute.  It  may  be 
conceded  that  judgment  was  properly  rendered  against  Galvin,  upon 
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the  breach  of  his  personal  contract  to  pay  for  one-balf  of  the  wall; 
and  yet  each  conoesfflon  in  no  manner  determineB  the  question  of  the 
existence  of  a  lien  npon  the  lot  on  which  the  half  wall  was  built.  Un- 
less the  statnte  concerning  liens  was  complied  witb^  no  hen  exists ;  and^ 
if  a  lien  exists,  no  action  will  lie,  unless  brought  in  the  time  and  man- 
ner prescribed  by  statute.  Now,  upon  the  facts  as  they  appear  in  the 
findings  and  by  the  record,  one  of  two  things  is  clear :  Either  the 
half  wall  was  an  independent  improvement  upon  lot  36,  or  it  was 
part  and  parcel  of  the  building  erected  on  said  lot«  It  is  not  neces- 
sary to  determine  this  question,  and,  perhaps,  other  facts  should  be 
found  before  it  could  be  satisfactorily  determined.  Prima  Jacie  it 
was  part  t>f  the  building ;  yet  the  intention  of  Gal vin  at  the  time  of 
making  this  arrangement  with  Conroy  in  reference  to  erecting  a  build- 
ing may  have  been  such  as  to  have  compelled  us  to  consider  this  a 
separate  improvement.    Jean  v.  Wilson,  38  Md.  288.    If  the  farmer, 

then  as  the  improvement  was  completed  by  September  26, 
*719     1875,  and  no  *claim  of  lien  filed  until  August  16,  1876,  no 

lien  was  created;  for  the  statute  requires  that  a  statement  of 
lien  must  be  filed  within  four  months  after  the  completion  of  the  im«< 
provement.  Dass.  Comp.  Laws  1879,  p.  689,  §  8.  On  the  other 
hand,  if  the  half  wall  was  simply  part  and  parcel  of  the  building  on 
lot  26,  then,  as  that  building  was  not  completed  until  after  the  com- 
men^.ement  of  this  action,  the  action  was  prematurely  brought;  for 
the  statute  provides  that  no  owner  shall  be  liable  to  an  action  by  the 
contractor  until  the  expiration  of  sixty  days  from  the  completion  of 
the  building.  Dass.  Comp.  Laws  1879,  p.  689,  §  2.  Counsel  would 
avoid  the  effect  of  this  in  two  ways.  He  claims  thaj;,  by  agreement, 
between  the  parties,  payment  was  to  be  due  when  Gal  vin  "put  up  his 
building,''  and  that  this  shouM  be  construed  as  meaning,  not  when 
he  finished,  bpt  when  he  commenced  his  building.  Even  if  this  were 
the  case,  we  do  not  see  what  difference  it  would  make.  The  lien  law» 
while  intended  primarily  for  the  benefit  of  contractor  and  subcon- 
tractor, also  aims  to  protect  the  lot-owner.  To  secure  to  the  two  for- 
mer  their  rights,  it  grants  them  a  certain  time  in  which  to  file  their 
liens;  and,  as  protection  to  the  latter,  says  that  no  action  can  be 
maintained  against  him  during  such  time.  Suppose  that  parties  con- 
tract for  earlier  payment,  and  concede  that  the  statute  in  no  manner 
interferes  with  that  as  a  personal  contract,  and  that  it  may  be  en- 
forced by  personal  action  at  the  time  the  money  by  its  terms  be- 
comes due  thereon,  though  we  do  not  decide  that  such  is  the  law,  yet 
when  the  plaintiff  asks,  not  merely  a  judgment  for  his  money,  but 
the  enforcement  of  a  lien,  not  created  by  contract,  but  given  only  by 
statute,  he  must  bring  himself  within  the  terms  of  the  statnte,  or  he 
will  fail  of  his  lien.  He  may  sue  too  early  or  too  late.  An  action 
on  his  contract,  if  a  written  one,  will  lie  at  any  time  within  five  years; 
but  to  enforce  a  lien,  it  must  be  within  one  year  from  the  completion 
of  the  building.     So,  if  he  sues  before  the  expiration  of  sixty  days 
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from  t&e  oomplation  of  the  bailding^  his  action  is  premature. 
*720    The  other  proposition  of  eonnsel  is  that*  inasmaoh  as  Gral*Yin 

ceased  work  on  the  twenty-third  day  of  Jnly»  1876,  and  lost 
the  title  on  the  nineteenth  of  August,  1876,  at  one  or  other  of  those 
dates  the  building  must  be  considered  as  completed  within  the  pur- 
view of  the  lien  law,  so  far,  at  least,  as  to  all  prior  and  completed 
contracts.  There  is  plausibility  in  this  claim,  and  the  argument  of 
counsel  is  put  with  force.     We  quote  what  he  says: 

"Galvin  commenced  to  build,  and  appropriated  our  wall  November  10, 
1875,  and  continued  in  the  erection  and  inclosure  of  the  store  eight  months, 
to  July  2S,  and  then  finally  abandoned  it.  It  was  then  being  advertised  for 
sale  on  the  nineteenth  of  August.  It  was  on  that  day  sold,  and  Gal vin  could 
no  further  finish  it;  and  suppose  that  Perry,  the  purchaser,  would  not,  so  that 
Oonroy  may  have  no  day  *  within  four  months  from  the  absolute  completion 
of  the  building '  to  file  his  lien  statement,  can  the  purposes  of  the  act  be  thus 
thwarted,  and  Ck)nroy  lose  the  price  of  the  half  wall?  Can  the  owner  always, 
by  refusing,  or  being  unable,  to  finish  according  to  the  original  design,  elude 
or  defeat  the  lien  ?  Is  the  statute  really  a  mere  snare  ?  It  seems  clear  enough 
that  when  the  owner  finally  concluded  his  labor  in  and  about  the  building,  it 
must  be  deemed  finished  and  completed  by  his  election  within  the  lien  act; 
that  when  he  gave  up  the  lot  and  building  to  public  sale,  and  it  was  sold«  thai 
was  an  election  to  consider  the  building  completed,  and  a  completion  within 
the  act  as  to  the  material-man  whose  property  has  been  furnished;  at  least, 
if  the  material-man  or  workman,  whose  labor  is  rendered,  so  elects,  it  is  a 
completion  of  the  work  and  building,  and  the  purchaser  may  use  it  for  what 
he  chooses.  The  building  is  sold  and  bought  as  completed,  and  thematerial- 
mau  has  no  resort  to  the  pui-chaser  for  the  price  of  material  in  the  building, 
nor  can  either  compel  the  other  to  receive  or  pay  for  undelivered  material. 
There  is  no  privity  between  them.    The  building  as  to  them  is  completed." 

Notwithstanding,  we  cannot  yidd  our  assent  to  the  proposition,  as 
broadly  at  least  as  it  is  stated,  or  even  so  far  as  will  be  necessary  to 
support  the  judgment  in  this  case.  It  is  not  within  the  letter  of  the 
statute.  That  names  the  completion  of  the  building,  ^nd  here  the 
building  was  manifestly  incomplete.  Grant  that  the  parties  solely 
interested  may  agree  to  treat  the  building  as  complete :  here 
*721  there  was  no  such  ^agreement.  The  present  owner  is  con- 
testing,  and  the  former  owner  did  not  while  he  o^ned,  and 
could  not  now,  make  such  agreement.  To  imply  an  agreement 
might  be  a  wrong  upon  the  present  owner;  for  he  may  have  pur- 
chased with  knowledge  of  this  claim,  but,  believing  that  its  collection 
could  not  be  enforced  against  the  property  until  sixty  days  after  the 
completion  of  the  building,  might  have  made  his  arrangements  for 
payment  accordingly.  Almost  invariably  when  title  passes,  the 
building  being  unfinished,  the  former  owner  ceases,  and  the  new 
owner  commences  work.  Sometimes  the  same  contractors  and  em* 
ployes  are  continued ;  sometimes  new  ones  are  engaged.  Here,  for 
aught  that  appears,  the  present  owner  continued  the  same  employes, 
and  proceeded  as  promptly  and  regularly  in  the  work  as  the  former 
owner,  do  that  there  was  no  more  apparent  break  in  the  work  than 
there  had  previously  been;  for  the  findings  show  that  the  work  had 


PERRY  V,   GQNROY.  5P(( 

been  carried  on  at  irregular  intervals.  If  in  this  case  the  contractor 
may  elect  to  consider  the  building  finished,  he  may, in  almost  any 
other  case  of  transfer  of  title.  It  is  a  matter  of  election  with  him. 
If  so,  and  there  are  several  contractors  and  subcontractors,  may  one 
elect  to  consider  the  building  complete,  and  proceed  to  enforce  hia 
lien,  and  another  elect  not  to  so  consider  it,  and  wait  till  the  building 
is  actually  finished  before  filing  and  enforcing  his  lien?  May  the 
contractor  elect  one  way^  and  his  subcontractor  the  other?  A  little 
refiection  will  show  how  great  confusion  this  doctrine  of  election  would 
create.  On  the  other  hand,  if,  when  the  title  passes,  and  the  former 
owner  ceases  work,  the  building  is  to  be  considered  as  completed 
without  any  election  on  the  part  of  the  contractor,  such  ruling  would 
endanger  thft  latter's  lien.  Such  transfer  is  often  attended  with 
little  publicity.  A  deed  may  be  recorded ;  but  must  a  contractor  keep 
watch  of  the  public  records  ?  No  change  may  be  made  in  the  mode  or 
the  party  actually  making  the  payments;  so  that  in  fact  the  contractor 
may  have  no  knowledge  of  the  change,  or,  if  the  contractor 
*722  has,  the  subcontractor  may  not.  As  to  all,  is  the  building  *to 
be  considered  as  complete  when  in  fact  it  is  not?  As  a  rule, 
contractors  do  not  care  to  file  liens,  and  do  not  file  them  until  there 
is  some  fear.  Lot-owners  do  not  wish  liens  filed.  But,  if  a  change 
jf  title  may  work  such  results,  the  only  safety  would  be  in  filing  liens 
instantly  on  the  delivery  of  material  or  the  doing  of  work.  The  law 
should  not  unnecessarily  cast  such  a  burden  on  parties.  On  the 
other  hand,  the  completion  of  the  building  is  something  apparent  to 
anybody's  view.  Anyone  having  a  claim  can  easily,  without  inquiry 
and  without  trouble,  watch  for  himself.  And  it  is  the  date  named 
in  the  statute.  If  parties  wish  to  go  outside  of  the  statute,  they  can 
create  a  lien  by  contract.  If,  having  contracted  for  no  lien,  they 
seek  to  create  and  enforce  a  statutory  lien,  no  wrong  is  done  if  they 
are  held  to  the  terms  of  the  statute. 

We  conclude,  therefore,  that  the  action  was  prematurely  brought, 
and  the  judgment  will  be  reversed,  and  the  case  remanded,  with  in- 
structions to  render  judgment  for  costs  on  the  findings  in  favor  of  the 
defendant,  plaintiff  in  error. 

(All  the  justices  concurring.) 
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Jaxiqs  H.  Burke  v.  B.  A.  Whisat  and  othera, 

July  Term,  1879. 

1.  Judgment:  Jurisdiotion :  Error.    Where  a  court  has  Jurisdiction  over 

the  subject-matter  of  an  action,  and  over  the  persons  in  the  casOt  no  error 
in  its  exercise  can  make  the  judgment  void.^ 

2.  iDjunotion:  Judgment:  Error.    Mereirregularities  or  errors  injudicial 

proceedings  alTord  no  ground  for  an  injunction  to  restrain  the  collection 
of  a  judgment;  nor  can  such  irregatarities  or  errors  be  revised  or  cor- 
rected in  such  an  action.^ 

Error  from  Osage  district  court. 

March  1»  1879,  by  the  consideration  of  the  judge  of  the  Fifth  ju- 
dicial district,  B.  A.  Wheat,  Joseph  Wheat,  H.  D.  Shepherd, 
*728  C.  J.  Bodine,  and  H.  H.  George,  a  justice  of  the  peace  *of 
Osage  county,  and  J.  G.  Adams,  a  constable  of  Burlingame 
township  in  said  county,  defendants  in  error,  obtained  an  order  dis- 
solving a  certain  t-emporary  order  of  injunction  theretofore  obtained  in 
an  action  then  pending  in  the  district  court  of  Osage  county  in  said 
state,  wherein  the  above-named  plaintiff  in  error,  Burke,  was  sole 
plaintiff,  and  the  above-named  defendants  in  error  were  sole  defend* 
ants.  The  plaintiff  avers  that  there  is  error  in  the  said  record  and 
proceedings  in  this,  to- wit : 

"That  the  court  erred  in  dissolving  and  discharging  said  temporary  order 
of  injunction  upon  the  ground  that  the  petition  in  said  action  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  that  the  Judgment  upon*  said 
motion  should  have  been  given  for  the  said  j)laintiff,  and  against  the  said  de- 
fendants." 

Rogers  d  Sanford,  for  plaintiff  in  error. 

>  Same  principle  applied.  Hodgin  v.  Barton,  23  Kan.  '"748;  Walkenborst ▼.  Lewis, 
24  Kan.  *425;  Prohibitory  Amendment  Cases,  Id.  «724;  Rows  ▼.  Palmer,  29  Kan. 
840:  Randolph  v.  Simon,  Id.  411. 

SThe  collection  of  a  void  or  irregular  J ud^ent  will  not  be  restrained,  where 
relief  can  be  had  in  the  original  action,  Wilkmson  v.  Rewey,  (Wis.)  IS  N.  W.  Rep. 
518;  Nicklin  v.  Hobin.  (Or.)  10  Pac.  Rep.  885;  or  where  another  legal  remedy  ex- 
ists, which  the  complaining  party  failed  to  pursue,  Freeman  v.  Hart,  (Iowa«)  16 
N.  W.  Rep.  597;  or  where  everv  question  involved  was  litigated  in  the  suit  at  law. 
Continental  Life  Ins.  Co.  v.  Currier,  (Vt.)  4  Atl.  Rep.  886;  Wingard  v.  Jamison, 
(Wash.  T.)  7  Pac.  Rep.  868. 

It  must  ai>pear  that  the  defense  could  not  have  been  made  becaose  of  accident, 
surprise,  mistake,  or  fraud.  Scofleld  v.  State  Nat.  Bank,  (Neb.)  S  N.  W.  Rep. 
888;  Gould  v.  Louffhran,  (Neb.)  27  N.  W.  Rep.  897;  Ahern  v.  Fink,  (Md.)  S  AtL 
Rep.  82;  Lebanon  Mut.  Ins.  Co.'s  Appeal,  (Pa.)  1  Atl.  Rep.  559;  Busenbark  v.  Bu- 
senbark.  88  Kan.  572,  7  Pac.  Rep.  245;  Farrington  v.  Brown,  (Cal.)  4  Pac.  Rep.  26. 
Where  Uie  execution  defendant  admits  that  the  Judgment  is  right  as  to  part  of  its 
amount,  the  collection  will  not  be  enjoined  without  payment  or  tender  of  the  ad- 
mitted part.  Russell  v.  Cleary,  (Ind.)  5  N.  E.  Rep.  414.  Even  where  the  sum- 
mons has  never  been  served  on  the  party  complaining,  he  must  show  a  good  de- 
fense to  the  action  before  collection  of  the  Judgment  will  be  reatndned.  Har- 
nish  V.  Beamer,  (Cal.)  11  Pac.  Rep.  888.  The  person  seeking  the  injunction  must 
be  a  party  or  privy  to  the  Judgment.  Archbishop  of  San  Francisco  ▼.  Shipman, 
(Cal.)  IJ  Pac.  Rep.  848. 
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EUis  Lewis,  for  defendants  in  error* 

HoBTON,  G.  J.  The  facts  in  this  case  are  substantially  as  follows  *. 
On  the  twenty-seventh  day  of  April,  1878,  the  defendants  in  error 
filed  before  a  jnstioe  of  the  peace  of  Osage  county  the  following  bill 
of  particnlars,  (the  Exhibit  A  only,  being  omitted,)  to*wit : 

"12.  A.  Wheat  and  Joseph  Wheat  v.  James  H,  Surke. 

"The  aboye-named  plaintiffs  complain  of  the  said  defendant,  and  say  that 
on  the  eighteenth  day  of  February,  A.  D.  1878,  the  said  defendant  was  in- 
debted to  them  in  the  sum  of  $314,  upon  a  certain  order  in  gainishment  made 
on  the  eighteenth  day  of  February,  A.  D.  1878,  in  a  certain  proceeding 
wherein  B.  A.  Wheat  and  Joseph  Wheat  were  plaintiffs,  and  A.  J.  Tanner 
was  defendant,  before  H.  H.  George,  a  Justice  of  the  peace  in  and  for  Bur- 
lingame  township,  Osage  county,  Kansas.  A  certified  copy  of  said  proceed- 
ings is  hereto  att^iched,  and  marlced  <  Exhibit  A,'  and  made  a  part  of  this  bill 

of  particulars.  Defendant,  though  often  requested,  has  not  com- 
^724      plied  *with  the  order  of  the  court  in  said  proceedings,  nor  paid  the 

said  sum  of  $800,  or  any  part  thereof.  Wherefore  plaintiffs  pray  judg- 
ment against  said  defendant  for  the  sum  of  $300,  the  excess  oyer  said  $8W 
being  and  is  hereby  remitted." 

James  H.  Burke  was  afterwards  personally  served  with  a  summons 
in  the  action,  and  on  the  return-day  thereof,  to-wit,  May  1,  1878,  a 
trial  was  bad,  (said  Burke  making  default,)  which  resulted  in  a  judg- 
ment against  Burke  in  favor  of  the  Wheats  for  $300  debt,  and  $3.35  • 
costs.  On  the  twenty-fifth  day  of  June,  1878,  Joseph  Wheat  assigned 
his  interest  in  the  judgment  to  H.  D.  Shepherd  and  G.  J.  Bodine,  which 
was  spread  on  the  docket  on  June  27,  1878.  On  the  same  day,  an 
execution  was  issued  against  Burke  upon  the  judgment.  On  the 
twenty-third  day  of  August,  1878,  Burke,  as  plaintiff,  brought  this 
action  in  the  district  court  of  Osage  county,  against  B.  A.  Wheat  and 
the  other  defendants  in  error,  to  perpetually  enjoin  the  collection  of 
said  judgment,  on  the  ground  that  the  judgment  was  rendered  with-  ■ 
out  warrant  of  law,  and  was  absolutely  void.  On  August  23,  1878, 
the  probate  judge  of  Osage  county  granted  a  temporary  injunction  in 
favor  of  the  plaintiff  in  the  case.  On  March  1,  1871^,  the  district 
judge  of  that  county  dissolved  said  injunction,  for  the  reason  that  the 
petition  of  plaintiff  did  not  state  facts  sufl^cient  to  constitute  a  cause  . 
of  action.  The  plaintiff  excepted  to  the  ruling  and  decision  of  the 
diatrict  judge,  and  brings  the  case  here  for  review.  The  petition  re- 
cited all  the  above  facts.  These  facts  do  not  support  the  allegation 
in  the  petition  that  the  judgment  against  the  plaintiff  of  the  date  of 
May  1,  1878,  was  rendered  without  warrant  of  law,  and  was  abso- 
lutely void.  It  is  clearly  apparent  the  justice  had  jurisdiction  of  the 
subject-matter  of  the  action,  and  of  the  persons  of  all  the  parties,  and 
the  most  that  can  be  urged  is  that  there  was  error  in  the  exercise  of  ^  1 

such  jurisdiction.  This  does  not  make  a  judgment  void.  The  stat- 
ute in  regard  to  garnishment  provides  that,  if  the  garnishee  fails  to 
comply  with  the  order  of  the  justice  to  pay  into  court  the  money  owing. 
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the  plaintiff  may  proceed  against  him  in  an  action  in  his 
*725  own  *name,  as  in  other  cases.  Dass.  Gomp.  Laws  1879,  p. 
709,  §  48. 

The  bill  of  particulars  in  the  justice's  court  was  based  upon  this 
provision,  and,  although  somewhat  informal,  was  8u£Scient  for  all 
purposes.  Whether  the  judgment  was  obtained  upon  proper  proof 
cannot  be  litigated  here.  The  validity  or  invalidity  of  the  proceed- 
ings in  the  original  case  of  Wheat  et  al.  v.  Tanner,  is  also  immaterial 
at  this  time.  If  said  proceedings  were  void,  they  would  have  been  a 
good  defense  for  the  plaintiff.  He  was  in  default  and  made  no  de- 
fense. Conceding  that  the  judgment  sought  to  be  enjoined  was  er- 
roneous, it  cannot  be  said  to  be  void,  and  must  be  held  operative 
until,  in  accordance  with  the  ordinary  rules  of  procedure,  it  is  re- 
versed by  a  court  of  error.  Errors  in  proceedings  in  trials,  or  in 
the  rulings  of  a  court,  cannot  be  revised  or  corrected  in  an  action  to 
enjoin  the  collection  of  a  judgment. 

The  order  of  the  district  judge  will  be  affirmed. 

(All  the  justices  concurring.) 


Paola  Town  Co.  v.  William  6.  SLbutz. 

July  Term,  1879. 

1.  Corporation:  Dissolution:  Trustees:  Powers.    Upon  the  dissolution 

of  any  corporation  already  created,  unless  a  receiver  is  appointed  by  some 
court  of  competent  authority,  the  president  and  directors,  or  managers 
of  the  affairs  of  the  corporation,  are  the  trustees  of  the  creditors  and  the 
stockiiolders  of  the  corporation,  with  full  power  to  settle  the  affairs,  col- 
lect the  outstanding  debts,  and  divide  the  moneys  and  other  property 
among  the  stockholders,  after  paying  the  debts  due  and  owing  by  such 
cdrporation  at  the  time  of  its  dissolution,  as  far  as  such  money  and  prop- 
erty will  enable  them;  and  for  this  purpose  they  may  maintain  or  d^end 
any  judicial  proceeding.    Gomp.  Laws  1879,  c.  23,  §  42. 

2.  :  Suit,  How  Entitled.  In  an  action  brought  under  the  above  sec- 
tion of  the  statute  by  the  sole  manager  of  a  corporation,  after  its  dissolu- 
tion, to  recover  the  debts  and  property  of  the  dissolved  corporation,  the 
suit  must  be  entitled  in  the  name  of  such  manager  of  the  late  corporation 

and  not  in  the  corporate  name  of  the  dissolved  corporation.^ 

«726      *8.——*-:neadingB:  Amendment.  Where  an  action  is  oommeneed 
by  the  sole  manager  of  a  corporation,  in  its  corporate  name,  after  its 
dissolution,  to  recover  certain  debts  and  property  of  the  dissolved  corpo- 
ration, lield  not  error  for  the  district  court  to  permit  an  amended  p<ition 

^Ab  to  amendment,  see  Packing  <&  P.  Co.  ▼.  Casing  Co.,  84  Ean.  840.  8  Pac. 
Rep.  408. 
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to  be  filed,  showing  the  expiration  of  the  life  of  the  oorporation,  its  date 
of  dissolution,  and  the  name  of  its  sole  manager  at  the  time  of  such  dis- 
solntion. 

4.  Action:  Name  of  Farttes.  Upon  the  filing  of  such  amended  petition, 
the  action  must  be  continued  in  the  name  of  the  manager  of  the  late  cor* 
poration,  to  correspond  with  the  allegations  of  the  amended  petition. 

Error  from  Miami  district  court. 

At  the  February  term,  1879,  the  district  court  sustained  a  demur- 
rer to  the  amended  petition  filed  by  the  Paola  Town  Company  against 
Krutz,  and  gave  judgment  accordingly  for  the  defendant,  and  against 
the  plaintiff  Town  Company,  which  brings  the  ease  here. 

Simpson  d  Bray  man  and  W.  R.  Wagstaff,  for  plaintiff  in  error. 

Sperry  d  Baker ^  for  defendant  in  error. 

HoBTON,  G.  J.  This  is  the  second  time  that  this  ease  has  been  in 
this  court.  Krutz  v.  Faola  Town  Co.,  20  Kan.  897.  -Upon  the  re- 
turn of  the  case  to  the  court  below,  and  after  judgment  of  reversal 
had  been  entered,  the  plaintiff,  with  leave  of  the  court,  filed  an 
amended  petition.  To  this  the  defendant  demurred.  The  court  sus- 
tained the  demurrer,  and  the  plaintiff  brings  the  ease  here.  Differ- 
ent questions  are  submitted  for  our  determination  than  when  the  case 
was  considered  on  the  former  occasion.  Then  the  principal  question 
involved  was  whether  "The  Paola  Town  Company"  had  'any  legal  cor- 
porate existence  at  the  time  this  sait  was  commenced.  We  decided 
adverse  to  the  legal  existence  of  the  corporation,  and  also  held  that 
the  defendant,  Eratz,  was  not  precluded  by  his  conduct  from 
*727  interposing  as  a  defense  the  non-existence  of  *the  plaintiff  as 
a  corporation,  and  its  incapacity  to  maintain  the  action.  The 
material  amendments  to  the  original  petition  are  that  the  last  corpo- 
rate eleotion  of  the  company  was  held  in  Jane,  1858;  that  thereafter 
the  officers  held  over  to  the  expiration  of  the  charter  and  the  dissolu- 
tion of  the  corporation;  that  the  charter  expired  in  1865;  that  at 
the  time  of  its  dissolution,  W.  B.  Wagstaff  was  the  secretary  and  sole 
manager  of  the  affairs  of  the  corporation;  that  the  company  was 
greatly  indebted  for  taxes,  and  on  other  account;  that  no  distribution 
of  any  of  the  assets  of  the  corporation  had  been  made  among  the 
stockholders;  that,  owing  to  the  fraudulent  conduct  of  said  Krutz,  in 
refusing  to  pay  over  the  proceeds  of  sales  of  lots  in  his  hands  belong- 
ing to  the  late  corporation,  no  distribution  of  its  money  or  other 
property  could  be  made, — at  least,  none  could  be  made  until  a  recov- 
ery was  had  of  the  defendant.  The  allegations  that  the  manager  of 
the  corporation  had  the  right  to  describe  the  suit  by  the  name  of  the 
corporation,  may  be  treated  as  mere  surplusage.  At  most,  these  are 
statements  of  assumed  or  supposed  conclusions  of  law.  The  amended 
petition  al$o  states  that,  at  the  time  the  action  was  commenced,  the 
stock  of  the  town  company  was  held  as  follows : 


( 
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John  M.  Ellis»  1  share,           •           •          •           •           -           -$500 
J.  L.  Hobflon,  adaiiMsirator  of  A.  T.  Ward,  4  shares,    •           •  2,000 

J.  B.  Hobson,  1|  shares,         .-..••  625 

Win,  G.  Krutz,  18  shares,             ..."-•  9.000 

^Y.  E.  WagstaflP,  471  shares, 23.875 

Total,  72  shares, $36,000 

These  amendments  to  \,he  original  petition,  and  the  other  allega- 
tions added,  state  sufficient  facts  under  the  statute  to  constitute  a 
cause  of  action  in  favor  of  W.  B.  Wagstaff,  as  manager  of  the  lato 
Paola  Town  Company,  against  the  defendant.  Section  80,  c.  23, 
Comp.  Laws  1879,  provides  that  "all  bodies  corporate  may  sue  for, 

recover,  and  receive  from  their  respective  members  all  arrears 
*728     or  other  debts,  d^ues,  and  *other  dema;nds,  which  now  are,  or 

hereafter  may  be,  owing  to  them,  in  like  mode,  manner,  and 
form,  as  they  might  sue  for,  recover,  and  receive  the  same  from  any 
person  who  might  not  be  one  of  their  body.''  And  section  42  of  the 
same  chapter  further  provides  that,  '*upon  the  dissolution  of  any  cor- 
poration already  created  by  or  under  the  laws  of  this  state,  unless  a 
receiver  is  appointed  by  some  court  of  competent  authority,  the  pres- 
ident and  directors,  or  managers  of  the  affairs  of  the  corporation,  at 
the  time  of  its  dissolution,  by  whatever  name  they  may  be  known  in 
law,  shall  be  trustees  of  the  creditors  and  stockholders  of  such  cor- 
poration, with  full  power  to  settle  the  affairs,  collect  the  outstanding 
debts,  and  divide  the  moneys  and  other  property  among  the  stock- 
holders, after  paying  the  debts  due  and  owing  by  such  corporation  at 
the  time  of  its  dissolution,  as  far  as  such  money  and  property  will 
enable  them ;  and  for  this  purpose  they  may  maintain  or  defend  any 
judicial  proceeding.**  Within  the  very  words  of  the  latter  section, 
upon  the  dissolution  of  the  Paola  Town  Company,  in  the  absence  of 
the  appointment  of  a  receiver,  the  relation  of  W.  B.  Wagstaff,  the 
sole  manager  of  the  affairs  of  the  corporation,  to  the  creditors  and 
stockholders  was  that  of  trustee,  with  the  power  on  his  part  to  settle 
the  business  of  the  corporation,  to  collect  and  pay  its  debts,  and,  fi- 
nally, to  divide  the  moneys  and  other  property  among  the  stockhold- 
ers. To  successfully  accomplish  all  this,  as  sole  manager,  the  said 
Wagstaff  had  the  additional  authority  to  maintain  an  action  of  the 
character  set  forth  in  the  amended  petition.  The  only  defect  in  the 
petition — ^unless  we  style  as  defects  its  unnecessary  prolixity,  and  the 
alleged  conclusions  of  law  therein  set  forth — ^is  found  in  the  name  of 
of  the  party  plaintiff.  The  plaintiff  is  denominated  ''The  Paola  Town 
Company."  In  the  body  of  the  petition  the  expiration  of  the  exist- 
ence of  the  corporation  is  stated,  its  date  of  dissolution  specified,  its 

manager  at  the  time  of  its  dissolution  named,  and  his  relation 
*720    to  the  late  cor'^oration  fully  described.     The  name  of  the 

party  plaintiff,  therefore,  to  correspond  with  the  allegations  ctf 
facts  in  the  petition,  should  be  " W.  B.  Wagstaff,"  as  manager  of  the 
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late  corporation  known  and  designated  as  ''The  ^aola  Town  Com- 
pany." The  demarzer  did  not  reaeh  the  oaption  of  the  petition,  and 
therefore  the  name  of  the  party  plaintiff  oan  be  corrected. 

The  only  question  remaining  is  whether  the  district  court. coin- 
mitted  error  in  permitting  the  amended  petition  to  be  filed.  We 
think  not.  **SectioD  139  of  the  €ode  evidently  contemplates  all  such 
amendments  as  are  clearly  in  furtl^erance  of  justice,  and  consistent 
with  the  rights  of  all  parties  interested.  The  theory  of  our  system 
of  practice  under  the  Code  is  founded  upon  the  leading  idea  that  the 
action  once  pending  shall  not  be  {Permitted  to  fail,  if  by  amendment 
any'  defects  or  omissions  in  the  pleading  can  be  remedied. 

In  City  of  Atchison  v.  Twine^  9  Kan.  ^350,  the  action  was  orig- 
inally brought  in  the  name  of  Eliza  Ann  Johnson,  the  widow  of 
George  Johnson,  deceased.  This  was  improper,  as  the  said  paxi;y 
had  no  legal  right  to  bring  the  action.  Afterwards,  William  M. 
Twine,  as  administrator  of  the  estate  of  George  Johnson,  deceased, 
was  substituted  as  plaintiff,  instead  of  Eliza  Ann  Johnson.  In  that 
case  it  was  said,  "the  court  very  properly  permitted  an  amendment 
making  the  administrator  the  plaintiff. "  That  the  authorities  justify 
the  amendment,  see  Hamlin  v.  Baxter,  20  Kan.  184,  and  the  many 
cases  there  cited. 

We  have  not  thonght  it  necessary  to  discuss  all  the  questions  pre- 
sented in  the  voluminous  briefs  of  the  counsel  for  the  plaintiff  in 
error,  because  the  oonolasions  we  have  reached  permit  the  manager 
of  the  late  corporation  to  obtain,  under  the  amended  petition,  as 
treated  and  interpreted  by  us,  all  the  benefits  which  could  be  derived, 
bad  we  held  that  the  suit  was  maintainable  simply  in  the  nanle  of 
the  defendant  corporation. 

l^he  judgment  of  the  district  court  will  therefore  be  reversed, 

*780    and  the  case  remanded,  with  direction  to  permit  the  *name  of 

the  plaintiff  to  be  corrected  to  conform  to  the  allegations  of 

the  petition,  and  thereon  to  overrule  the  demurrer  of  the  defendant. 

(All  the  justices  concurring.) 


( 
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MoRsiB  Gbbmond  v.  G.  W.  LiTTIiBTOH. 

July  Term,  1879. 

Supreme  Court:  Errors  Disregarded.,  ^n  error  which  is  wholly  imma- 
terial, and  in  no  way  prejudicial  to  the  substantial  rights  of  the  party 
complaining,  will  be  disregarded  by  the  supreme  court.  [Eagle  Chair 
Co.  V.  Kelsey,  23  Kan.  ♦636.] 

Error  from  Labette  district  court. 

Action  for  false  imprisonment,  brought  by  Germond  against  Lit* 
tleton,  in  the  district  court  of  Labette  county.  The  case  was  tried, 
as  appears  from  the  case  made,  on  December  5,  1877,  by  the  court, 
with  a  jury,  and  a  verdict  for  Germond  against  Littleton  returned  for 
$500  damages.  On  December  29,  1877,  the  court  granted  an  order 
purporting  to  set  aside  a  judgment  rendered  November  24,  1877. 
The  plaintiff  excepted,  and  to  reverse  that  order  he  brings  the  case 
here  for  review. 

A,  H.  Ayres,  for  plaintiff  in  error. 

L.  C  True,  for  defendant  in  error. 

HoBTON,  G.  J.  The  first  alleged  error  presented  in  the  brief  of 
counsel  of  the  plaintiff  in  error  is  that  the  order  granting  a  new  trial 
was  erroneously  entered,  in  this:  that  the  case  was  not  tried  till  De- 
cember 5,  1877,  yet  the  order  purports  to  set  aside  a  judgment  ren- 
dered and  entered  November  24,  1877.  Counsel  say  '"the  order  sets 
aside  a  fictitious  judgment,  without  any  motion,  and  grants  a  new 
trial,  which  is  irregular  and  erroneous,  because  the  former  ver- 
*731  diet  is  in  full  force.''  ^Conceding  this  to  be  true,  (and  tfie  "case 
made"  bears  this  construction,)  then  the  error  is  an  immaterial 
one,  and  does  not  prejudice  the  substantial  rights  of  said  plaintiff.  If 
th6  trial  and  verdict  actually,  had  in  December,  1877,  have  not  been 
disturbed  by  the  order  for  a  new  trial  now  complained  of,  the  plaintiff 
has  not  been  injured.  If  error  was  committed,  the  error  was  whoUy 
immaterial.  In  this  court  all  immaterial  errors  are  disregarded,  and 
a  judgment  or  order  will  not  be  reversed  therefor.  If  we  were  author- 
ized to  treat  the  order  granting  a  new  trial  as  applying  to  the  verdict 
of  December  5th,  we  are  inclined  to  believe  the  action  of  the  trial 
judge  should  be  affirmed.  "New  trials  should  be  favored,  instead  of 
being  disfavored,  whenever  any  question  can  arise  as  to  the  correct* 
ness  of  the  verdict.'*  Atyeo  v.  Eelsey,  13  Ean.  *216.  As  the  coun- 
sel, under  whose  supervision  the  case  made  has  been  prepared,  and 
who  brings  such  case  here,  insists*  that  the  verdict  rendered  in  the 
case  is  in  full  force,  and  that  the  order  objected  to  only  vacates  a  sup- 
'  posed  judgment,  any  further  consideration  of  the  reasons  for  revers- 
ing the  order  for  a  new  trial  is  unnecessary. 

The  order  of  the  district  court  setting  aside  a  judgment  alleged  to 
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have  been  entered  November  24',  1877,  will  not  be  interfered  ;with. 
Costs  adjudged  against  the  plaintiff  in  error. 
(All  the  justices  ooncurring.) 


Thomas  H.  Holland  r.  Emamukl  Mudbnosb* 

July  Term,  1879. 

JSfew  Trial:  Motion:  When  Filed:  Justices'  Courts.  Where  an  action 
has  been  tried  in  a  justice's  court  to  a  jury,  and  judgment  rendered  for 
one  of  the  parties,  and  no  motion  for  a  new  trial  is  made,  the  district 
court  cannot  reverse  the  judgment  upon  ^allegations  in  the  petition  in 
error  that  the  justice  erred  in  admitting  incompetent  evidence,  in  reject- 
ing  relevant  t^timony,  in  directing  the  jury,  or  for  other  errors  of  law 
occurring  on  the  tnaL^ 

'*7d2     *Error  from  Doniphan  district  conrt. 

At  the  September  term,  1878,  of  the  district  court,  Mudenger, 
as  plaintiff,  had  judgment  against  Holland,.as  defendanti  who  brings 
•the  case  to  this  court. 

Albert  Perry,  for  plaintiff  in  error. 

Nathan  Price,  for  defendant  in  error. 

HoRTON,  G.  J.  This  case  was  originally  brought  before  a  justice 
of  the  peace  of  Doniphan  county  by  the  plaintiff  in  error  against  the 
defendant  in  error,  to  recover  damages  for  destroying  a  hedge  fence, 
and  also  certain  growing  wheat.  On  the  trial  before  the  justice,  the 
plaintiff  recovered  judgment  for  $35,  and  costs.  Thereupon,  the  de- 
fendant in  error  took  the  case  to  the  district  court  on  error,  and  ob- 
tained a  reversal  of  the  judgment.  The  alleged  errors  which  the  dis- 
trict court  was  called  to  pass  upon  are  as  follows : 

(1)  That  the  court  erred  in  the  instructions  given  to  the  jury  on  the  trial 
of  the  said  action,  to  which  the  said  Mudenger  duly  excepted.  (2)  That  the 
said  court  erred  in  refusing  to  give  the  instructions  which  the  said  Mudenger 
prayed  the  court  to  give.  (8)  That  the  court  erred  in  permitting  the  counsel 
of  said  Holland  to  read  the  instructions  on  the  part  of  said  Holland  to  the 
jury  in  his  closing  argument  to  the  jury,  the  said  instructions  not  having  been 
before  read  to  them;  to  which  the  said  Mudenger  then  and  there  duly  objected 
and,  excepted.  (4)  That  the  court  erred  in  ruling  out  the  evidence  offered  by 
the  said  Mudenger  on  the  trial  of  said  action.  (5)  The  court  erred  in  admit- 
ting evidence  of  Holland  to  which  the  said  Mudenger  objected.  (6)  That  the 
said  judgment  was  given  for  the  said  Holland,  when  it  should  have  been  given 
for  the  said  Mudenger,  according  to  the  laws  of  Kansas.  (7)  That  the  facts 
set  forth  in  the  bill  of  particulars  of  said  Holland  are  not  sufficient  in  law  to 
maintain  the  aforesaid  action  against  the  said  Emanuel  Mudenger. 

'See  Atchison  v.  Byrnes,  ante, *66,  and  note;  Mills  v.  Kansas  L.  Co.,  26 Kan. 680; 
Oreenwell  v.  Greenwell,  28  Kan.  418;  Decker  v.  House,  80  Kan.  614, 1  Pac.  Rep.  584. 
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*733  'There  can  be  no  qaestion  boi  that  the  bill  of  partioulars  was 
amply  suffioient,  and  the  only  question  in  the  ease  is  whether 
the  record  before  the  district  court  authorized  the  ruling  made  by  that 
court,  and  the  judgment  rendered.  No  motion  had  ever  been  made 
to  set  aside  the  verdict  before  the  justice,  or  for  a  new  trial;  and 
within  the  cases  of  Nesbit  v.  Hines,  17  Ean.  316;  Bice  v.  Harrey, 
19  Ean.  144;  and  Atchison  v.  Byrnes,  ante,  *65,  the  district  court 
had  no  valid  right  to  reverse  the  judgment  of  the  justice.  Its  action 
in  that  regard  was  erroneous.  Counsel  intimate  in  their  briefs  that 
the  judgment  was  in  fact  reversed,  because  the  justice  did  not  require 
the  defendant  to  file  a  sworn  answer,  so  that  he  might  have  the  case 
certified  to  the  district  court,  on  the  ground  that  the  titte  to  real  es- 
tate was  an  issue  in  the  case.  No  such  question  was  presented  to 
the  district  court  by  the  petition  in  error  of  the  defendant,  and  the 
want  of  jurisdiction  of  the  justi^^e  is  nowhere  raised  in  the  record. 

Counsel  for  defendant  suggests  that  the  order  complained  of  is  not 
reviewable,  for  the  reason,  as  he  alleges,  that  there  is  no  judgment 
or  final  order  in  the  district  court.  This  suggestion  is  based  upon  a 
misapprehension  of  the  record.  The  judgment  of  the  justice  of  the 
peace  was  reversed,  and  judgment  rendered  against  plaintiff  for  all 
costs.     This  judgment  is  subject  of  review  here. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  directions  to  the  court  below  to  render  judgment  in 
favor  of  the  plaintiff  in  error,  Thomas  H.  Holland,  in  that  court,  or 
to  remand  the  cause  to  the  justice  with  its  order  of  affirmance. 

(All  the  justices  concurring.) 


*734    *JoHii  A.  Haldbbman  v.  Geo.  S.  WoodwasPi  Assignee,  eto.,  and 

others. 

July  Term,  1879. 

1.  Mortgage:  Foreclosure:  Personal  Judgment:  Surety.  Where  the 
testimony  produced  upon  a  trial  to  enforce  the  collection  of  a  note  signed 
by  F.,  and  to  foreclose  a  mortgage  executed  by  H.  to  secure  the  payment 
of  the  note,  fails  to  show  that  H.  Is  the  principal  debtor  in  the  first  in- 
stance, or  ever  became  liable  by  any  valid  promise  to  F.  or  the  payee  of 
the  note,  to  pay  the  same,  7i£ld  error  to  render  a  personal  money  judg- 
ment against  H. 

2. :  When  Mortgagor  not  Personally  Bound  for  Debt.  When  a 

third  person  executes  a  mortgage  on  his  real  property,  by  way  of  seearity 
for  the  payment  of  the  note  of  another,  and  there  is  no  covenant  to  paj 
the  money  secured  by  the  mortgage,  nor  any  express  acknowledgment  of 
indebtedness  by  the  mortgagor,  such  mortgagor  is  not  peraonaily  bound 
for  the  debt.    The  property  only  is  held,  ai^  not  the  person. 
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8.  Principal  and  Surety:  Part  Payments  Beleaae*  The  payment  aocl 
acceptance  of  part  payment  of  a  debt  from  the  principal  does  not  die- 
charge  or  release  the  surety.  Such  a  payment  does  not  impliedly  ^ctend 
the  time  of  payment  of  the  balance  oveidne. 

Delay  in  Suing.     Mere  delay  in  bringing  suit  against  the 


principal  does  not  release  the  surety. 

Error  from  Leavenworth  district  court. 

On*  the  first  of  November,  1878,  George  D.  Farr,  who  was  then 
secretary  6f  the  Kansas  Insurance  Company,  executed  his  promissory 
note  for  $40,000,  payable  one  year  after  date,  with  interest  at  seven  per 
cent,  per  annum,  and  delivered  the  same  to  said  company,  receiving 
in  return  for  said  note  a  certificate  for  400  shares  of  its  capital  stock. 
Farr  made  arrangements  with  John  A.  Halderman  and  wife  to  exe- 
cute a  mortgage,  as  security  for  the  payment  of  said  note  at  matu* 
rity,  viz.,  on  the  first  day  of  November,  1874,  which  mortgage  was 
made,  executed,  and  delivered,  with  the  note,  to  the  company.  Some 
time  afterwards  said  Farr  indorsed  said  certificate  of  stock  in  blank, 
and  delivered  it  to  John  A.  Halderman,  to  indemnify  him  as 
*7S5  surety.  The  note  was  not  paid  at  maturity,  *nor  has  any  in- 
terest or  principal  been  paid  by  said  Halderman,  although 
there  are  indorsed  on  the  note  payments  of  interest  to  June  1,  1876. 
Farr,  in  1875,  transferred  the  certificate  to  Halderman  for  a  valu- 
able consideration,  and  some  time  in  1876,  Halderman  surrendered 
said  certificate,  and  obtained  one  in  his  own  name.  Prior  to  the  date 
of  such  surrender,  Farr  voted  on  the  stock,  and  was  the  registered 
owner  and  holder  thereof.  On  the  twenty-eighth  of  May,  1877,  an 
action  was  commenced  against  Farr,  the  Haldermans,  and  the  other 
defendants  in  error,  alleged  to  have  some  claim  or  interest  in  or  to 
the  property  mortgaged,  by  George  S.  Woodward,  assignee  of  said  in- 
surance company,  which  petition  contained  the  following  material  al- 
legations : 

(1)  That  the  Kansas  Insurance  Company  Is  a  corporation,  with  a  capital 
stock  of  9100,000,  and  made  an  assignment  to  G.  B.  Pierce  on  the  twenty- 
fifth  day  of  November,  1876,  and  subsequently  G^rge  S.  Woodward  was  ap- 
pointed assignee  in  insolvency.  (2)  That  Halderman  agreed,  on  November 
1,  1878,  to  take  040,000  of  stock,  and  to  pay  for  it  one  year  from  that  date. 
(3)  That  the  Kansas  Insurance  Company  did  issue  to  Farr,  really,  as  agent 
and  trustee  for  Halderman,  its  certificate  No.  18,  for  400  shares,  to  be  there- 
after transferred,  in  consideration  that  said  Halderman  would  pay  said  $40*- 
000,  with  interest.  (4)  That  the  certificate  was  assigned  to  J.  A.  Halder- 
man, in  consideration  of  which  he  agreed  with  Parr  to  pay  said  $40,000.  (5) 
That  said  certificate  was  transferred  in  blank  by  Farr,  and  that  Halderman 
caused  it  to  be  filled  up  August  17, 1875.  (6)  That  the  Kansas  Insurance 
Ck>mpany,  August  16,  1875,  issued  a  certificate  No.  48  to  Halderman  for  a  like 
amount  of  stock,  being  for  the  same  stock;  that  Halderman  would  then  im- 
mediately pay  said  $40,000,  with  interest  thereon  at  7  per  cent,  from  Novem- 
ber 1, 1873,  such  payment  to  operate  as  a  payment  of  said  note.  (7)  Absence 
of  Halderman  from  the  state  for  two  years, 
V.  22k— 33 
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'    The  petition  contained  the  following  exhibits:     (1)  The  note  of 
^  Farl',  with  indorsement  of  three  payn)etit$  of  interest;  (2)  cer- 

^7^6     tificate  of  stock  to  Fan;  (3)  mortgage  of  Halderman;  *(4) 
certificate  to  Halderman.     And  prayed  for  a  personal  judg- 
ment against  Farr  on  the  note,  and  also  against  Halderman  for  a 
foreclosure  of  the  mortgage.   The  mortgage  contained  this  provision: 

'*This  grant  is  intended  as  a  moi-tgage  to  secure  the  payment  of  the  sum 
of  forty  thousand  dollars,  ($40,000^)  in  one  year,  with  interest  thereon  at 
seven  (7)  per  cent,  per  sinnum,  according  to  the  terms  of  a  certain  promissory 
!note  this  day  (executed  and  delivered  by  G.  D.  Parr  to  the  said  party  of  the 
second  part;  and  this  conveyance  shall  be  void  if  such  payment  be  made  as 
therein  specified^  But  if  default  be  made  in  said  payment,  or  any  part  thereof. 
as  provided,  then  it  shall  be  lawful  for  the  said,  party  of  the  secoi^  part,  their 
successors  and  assigns,  at  any  time  tliereafter,  to  sell  the  premises  hereby 
granted,  or  any  part  thereof,  in  the  manner  prescribed  by  law,  and.  out  of 
the  moneys  arising  from  such  sale,  to  retain  the  amount  then  due  for  princi- 
pal and  interest,  together  with  the  costs  and  charges  of  making  such  sale, 
and  a  reasonable  attorney's  fee  for  foreclosure,  and  the  overplus*  if  any.  shall 
be  paid  by  the  party  making  such  9ale,  op  demand,  to  the  said  John  A.  Hal- 
derman, his  heirs  or  assigns." 

Halderman  filed  a  sworn  answer,  denj'ing  every  allegation  in  the 
petition  that  he  ever  assumed  payme];it  of  the  note^  either  to  Farr  or 
the  insurance  company,  or  promised  to  pay  for  the  stock;  to  which 
the  plaintiff  filed  a  reply  containing  a  general  denial,  not  verified. 
Upon  these  pleadings  the  oanse  was  trie^  by  the  court,  without  a 
jury.  The  court  made  a  general  finding. against  John  A.  Halderman, 
and  rendered  a  personal  judgment  against  him  and  George  D.  Farr 
for  $37,800,  and  decreed  it  a  lien  on  the  mortgaged  premises,  and 
ordered  the  same  to  be  sold  to  satisfy  the  judgment,  interest,  and 
costs.     Halderman  duly  excepted,  and  h0  brings  the  case  here. 

Liicien  Baker  and  Henry  M,  Herman^  for  plaintiff  in  error. 

There  could  not,  under  the  facts  as  shown  ih  this  case,  have  been  a  personal 
judgment  against  Halderman,  without  a  grote  vloUtion  of  all  legal  principles. 
It  is  well  settled  that  where  there  is  no  covenant  to  pay  the  money  secured 
*737  by  a  mortgage,  nor  any  express  acknowledgment  of  indebted'*'ness  by 
the  mortgagor,  such  mortgage  creates  no  personal  liability.  Without 
an  express  covenant  or  agreement  to  pay,  no  action  can  be  maintained  against 
the  mortgagors.  Coleman  v.  Bensselaer,  44  Howi  368;  Salisbury  v.  Philips, 
10  Johns,  57;  Conway's  Bx^rs  v.  Alexander.  7  Cranch,  218;  Hills  v.  Eliott, 
12  Mass.  26;  Henry  v.  Bell,  5  Vt.  893;  Severance  v.  Griffith,  2  Lans.  38; 
Mason  v.  Stratton,  2  Mod.  36;  Culver  ▼•  SisSon,  3  N.  Y.264;  Larmon  v.  Car- 
penter, 70  Dl.  549;  Drummond's  Adm'rs  v.  Richards,  2  Munf.  837;  Scott  v. 
Fields,  7  Watts.  360;  Shafer  v.  B.  B.  A  A.  W.  &  M.  Co.,  4  Cal.  294;  Howel 
V.  Price,  1  P.  Wms,  292;  Briscoe  v.  King,  Cro.  Jac.  281;  Smith  v.  Stewart,  6 
Blackf.  162;  Turk  v.  Ridge,  41  N.  Y.  201. 

'  There  is  no  express  admission  or  recital  of  any  ihdebtedness  in  the  mort- 
gage. The  consideration  is,  in  consideration  of  81.  There  is  no  promise  or 
covenant  to  repay  even  this  small  sum,  let  alone  the  note  of  Farr,  and  the  rem- 
edy is  limited  to  the  land  described  in  the  mortgage.  Van  Brunt  ▼.  Mismer, 
8  Minn.  232^  (Gil.  202.)  \V^hen  a  third  person  makes  a  mortgi^,  or  pledges 
« his  property  by  way  of  seoiirity  tot  the  payment  of  the  debt  of  another,  sucb 
moi*tgagor  is  not  personally  bound  fox  thie!  debt.'   The  property  is  heJd,  but 
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not  the  peraon,  and  no  perBonad  jvtdgmebt  can  be  rendered  agalnflt  Biieh  m6r^* 
flRagor.  The  land  ocnly  is  liable.  Chittenden  v.  Gossage,  18  Iowa,  157;  iNew 
Orleans,  C.  A  B.  Co.  v.Hagan,  1  La.  Ann.  62;  McGlaughlin  v.  O'Bourke,  12 
Iowa,  459.  The  limit  of  liability  of  a  person  who  mortgages  his  property, 
without  personal  liability,  to  secure  the  debt  due  from  a  friend,  is  the  mort^ 
gaged  property,  and  any  surplus  remaining  in  his  hands  from  securities  re* 
ceived  for  his  own  indemnity « lifter  fully  indemnifying  him  for  damages  re« 
suiting  from  the  mortgage  of  his  property.  Van  Orden  y.  Durham,  85  Cal. 
136. 

H.  W.  Ide^  Beceiver  of  Kansas  Insurance  Company,  for  defendants 

in  error. 

Halderman  was  not  a  surety,  but  a  principal.  The  testimony  all  went 
to  show  that  the  transaction  was  for  his  benefit.  Farr  neither  got,  nor  was 
he  expected  to  gQt,  any  benefit  from  it.  The  most  that  can  be  said  as 
against  Farr  is  that  he  consented  to  the  use  of  his  name  in  the  transaction. 
It  is  evident  from  the  circumstances  that  it  was  understood  by  all  the 

parties  that  the  stock  should  belong  to  Halderman,  and  not  to  Farr. 
*788      *The  form  of  the  transaction  was  not  material.    If  the  plain tifl  in 

error  preferred  to  obtain  the  stock  through  the  medium  of  a  trustee, 
he  was  none  the  less  a  principal  to  the  transaction.  Qui  facit  per  alium, 
fcucit  per  86.  This  is  a  case  where  the  relative  situation  and  circumstances 
of  the  parties  are  very  important  to  be  considered;  and  what  the  parties  did, 
as  well  as  what  they  said,  while  consummating  the  transaction,  are  equally 
significant  and  potent  circumstances  to  be  considered.  Judging  from  the  tes- 
timony, Halderman  and  Farr  said  little,  but  did  much.  It  is  evident  there 
was  a  complete  understanding  between  them,  and  each  knew  what  he  was 
expected  to  do,  and,  with  a  silence  that  is  very  suggestive,  proceeded  to  do 
it.  The  whole  of  the  transaction-  should  likewise  beconsidered.  The  alleg^ed 
purchase  of  the  stock  by  Halderman  in  August,  1875,  was  a  part  of  the  same 
transaction.  It  would  be  ridiculous  to  claim  that  this  alleged  purchase  was 
bona  fide,  and  had  no  connection  with  the  original  transaction.  Plaintiff  in 
error  admits  in  his  testimony  that  he  paid  nothing  for  the  stock,  and  Farr 
says  the  matter,  so  far  as  he  was  concerned,  was  settled,  and  the  inference 
would  be  he  was  no  longer  in  any  manner  to  be  considered  as  a  party  to  ihe 
affair.  Is  it  for  a  moment  to  be  supposed  that  it  was  expected  that  the  stock 
was  to  belong  to  Halderman,  and  that  he  was  to  pay  nothing  to  anybody  for 
it?  The  fact  that  Farr  gjive  his  note  to  the  company  is  not  inconsistent  with 
the  position  that  Halderman  was  a  principal.  Two  parties  may  be  liable  for ' 
the  same  indebtedne88,--f-the  one  may  give  .a  note  to  evidence  his  liability,  the 
other  not;  nevertheless  tbey  are  equally  liable.  The  taking  of  a  note  of  a 
third  party  is  not  pnTTia/oc^e  payment;  and  the  burden  of  proof  is  on  the 
debtor  to  show  the  contrary.'  £dw.  Bills,  192:  Kermeyer  v.  Newby,  14  Kan; 
^164;  Shepard  v.  Allen,  16  Kan.  *182.  If  Halderman  was  the  purchaser  of* 
the  stocky  and  liable  for  it,  it  was  for  him  to  show  that  Farr^s  note  was  re^ 
ceived  as  payment;  bat  he  made  no  attempt  to  show  any  such  thing.  As. 
between  Halderman  and  Farr^  the  latter  was  the  surety,  and  the  former  the  = 
principal. 

*739     ^HoBTON,  G.  Jm     The  only  allegation  of  enror  disoassed  in  the 
briefs  is  that  the  finding  of  the  trial  court  is  not  sustained  by 
evidenee;  and  id  contrary  to  law.     It  is  asserted  by  counsel  for  plain- 
tiff  in  error  that  there  was  no  testimony  produced  upoik  the  tnai  tbi 
sustain  the  rendition  of 'a  personal  judgment  against  John  A.  Haider*  = 
man.    In  brief,  that  the. allegations  of  the  petition  to  the  effeot  that 
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Haldennan  was  the  principal  debtor,  in  the  first  instance,  and  that 
he  also  became  liable  to  the  insurance  company  by  a  promise  to 
Farr,  and  again  by  a  promise  to  the  company,  to  pay  the  said  $40,- 
000,  were  unsupported  by  any  evidence.  An  examination  of  the  rec- 
ord sustains  this  view.  The  testimony  of  the  plaintiff  in  the  court 
below  was  so  short  we  give  it  entire.  It  is  as  follows :  The  plain- 
tiff read  in  evidence  the  promissory  note  of  G.  D.  Farr,  and  mortgage 
deed  of  John  A.  and  Annie  B.  Haldermah,  and  then  said  Halderman 
and  Farr  admitted  that  G.  D.  Farr  was  secretary,  and  E.  Hensley 
president  of  the  Kansas  insurance  company,  on  November  1,  1873, 
and  that  they  executed  and  delivered,  as  such  ofiScers,  to  George  D. 
Farr  the  certificate  of  400  shares  of  stock,  of  November  1,  1873,  No. 
18,  and  that  said  George  D.  Farr  signed  his  name  on  the  back  of  the 
certificate,  where  it  appears  on  the  copy  set  forth  in  the  petition; 
and  also  admitted  that  Edward  Bnssell  was  secretary,  and  John  A. 
Halderman  vice  president,  of  the  insurance  company,  on  August  16, 
1875,  and  that  they  as  such  officers,  signed  and  delivered  to  John  A. 
Halderman  the  certificate  of  stock  No.  48,  set  forth  in  the  petition. 
Thereupon  said  George  D.  Farr  testified  that,  "soon  after  it  [certifi- 
cate No.  18]  was  issued  to  me,  I  assigned  the  certificate  to  Halder- 
man, as  collateral  security,  on  account  of  the  execution  by  himself 
and  wife  of  the  mortgage  tbey  gave  to  secure  the  payment  of  the  note. 
He  kept  the  certificate  for  some  considerable  time,  and  then  returned 
it  to  the  company,  and  received  in  lieu  thereof  the  aforementioned 
certificate  No.  48.  At  the  time  certificate  No.  18  was  assigned  to 
Halderman  as  collateral  security,  nor  at  any  time  thereafter  was  any- 
thing said  about  his  assuming  payment  of  the  note;  but  when  it 

was  agreed  between  us  that  be  should  have  the  stock  abso- 
*740     *lutely,  it  was  understood  that  the  whole  matter,  as  between 

ourselves,  was  settled."   The  plaintiff  here  rested  his  case. 
On  the  part  of  John  A.  Halderman,  his  deposition  was  read.     He 
stated : 

"The  note  for  •40,000,  described  in  plaintiff's  petition,  was  executed  bv 
George  D.  Farr  to  the  Kansas  Insurance  Company,  in  consideration  of  a  like 
amount  of  the  stock  of  said  company,  and,  so  far  as  I  know,  for  bis  own  use 
and  benefit, and  not  as  my  agent  or  trustee;  that  I  had  no  claim  or  interest  in 
the  note,  or  the  stock  issued  therefor,  or  in  any  stock  issued  to  or  held  by  said 
Farr;  that  at  the  time  said  stock  was  issued,  nor  at  any  other  time,  did  I 
promise  or  agree  to  or  with  said  Farr,  or  to  or  with  said  Slaosas  Insurance 
Ciompany,  to  pay  said  note  of  $40,000*  or  any  part  thereof,  or  any  other  sum 
whatever;  that  I  executed  a  mortgage  to  secure  the  payment  of  said  note  as 
a  matter  of  form  simply,  for  the  accommodation  of  said  (leorge  D.  Farr." 

Other  matters  appear  in  his  oross-ezamination,  but  nothing  to  ma- 
terially affect  the  case. 

This  testimony,  giving  it  the  most  liberal  eonstruotion  in  favor  of 
the  finding  of  the  court,  fails  to  establish  any  personal  liability  on 
the  part  ot  John  A.  Halderman.  Counsel  for  defendant  in  error 
Woodward  suggests  that,  when  Halderman  received  the  oertifieate  of 
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stock  No.  48,  of  the  date  of  August  16,  1875,  there  was  an  implied 
promiee  to  the  insaranoe  oompany  to  pay  for  it.  The  transaction 
simply  shows  an  exchange  of  the  certificates  of  stock.  Certificate 
No.  18,  held  by  Halderman  a&  security  for  the  mortgage  executed  by 
bim  and  wife,  was  surrendered  to  the  insurance  company,  and  in  lieu 
therefor  the  certificate  No.  48  was  taken.  Certificate  No.'18  was  in 
the  name  of  George  D.  Farr;  certificate  No.  48  was  in  the  name  of 
John  A.  Halderman ;  but  both  represent  like  amounts  of  stock.  In 
this  we  perceive  no  implied  promise  on  the  part  of  Halderman  to  pay 
$40,000,  or  any  other  sum,  to  the  insurance  company  for  the  stock. 
Counsel  for  plaintiff  in  error  further  contend  that  the  mort- 
*741  gagors  were  released  and  discharged  by  the  acceptance  *of 
interest  from  Farr  on  the  note,  and  the  delay  in  bringing  suit. 
Counsel  assume,  without  proof,  that  there  was  an  express  or  an  im- 
plied extension  of  time  upon  the  note,  on  account  of  the  payment  of 
interest.  Such  is  not  the  fact.  The  indorsements  of  interest  are  as 
follows :  ''Interest  paid  to  December  81^  1878;  interest  paid  to  De* 
cember  81,  1874;  interest  paid  to  June  i,  1876,''  There  are  no  pre- 
sumptions  that  such  interest  was  paid  prior  to  their  dates.  No.agree- 
ment  to  extend  the  time  of  payment  to  Farr  was  proved.  All  the 
record  shows  is  the  payment  of  parts  of  the  amount  due  on  the  note 
on  December  31,  1873,  December  81,  1874,  and  June  1.  1876.  At 
these  dates  the  whole  note  was  overdue.  The  acceptance  of  these 
various  sums  did  not  extend  the  time  of  payment  of  the  residue;  nor 
were  said  payments  any  consideration  to  sustain  an  agreement  to  ex- 
tend  the  time  of  payment.  Boyal  v.  Lindsay,  16  £an.  *591 ;  Jenness 
V.  Cutler,  12  £an.  *600.  A  simple  delay  is  no  ground  to  release  a 
surety.  •  The  objection  presented  to  ibe  foreclosure  of  the  suit  upon 
that  ground  is  not  tenable.     Bay  v.  Brenner,  12  Kan.  *105. 

The  judgment  of  the  court  below  wiU  be  modified  in  accordance 
with  the  views  herein  expressed.  The  evidence  amply  sustains  the 
judgment  of  foreclosure  and  order  of  sale  of  the  mortgaged  premises. 

(All  the  justices  concurring.) 


*742         *WiLLiAM  Tbbzisb  v.  Joel  F.  Laot  and  others* 

July  Term,  1879. 

Hortgages:  Fosseeaion  of  Mortgaged  Premises:  Foreolosnre:  Sqnity. 
8.  and  L.  were  settlers  upon  one  hundred  and  sixty  acres  of  the  public 
lands,  subject  to  pre-emptdon.  Prior  to  its  entry  at  the  United  States 
]and-o£9ce,  L.  agreed  verbally  with  S.  that,  if  the  latter  would  enter, 
prove  up,  and  pay  for  the  same,  he  would  not  interfere,  if  8.  would  deed 
to  bim  sixty  acres  upon  which  the  improvements  were  situate,  after  lie 
had  procured  titte  tram  the  United  States.    In  accordance  with  this  ar- 
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'  jangement,  8.  proved  up  and  paid  for  the  Iand»  on  January  9«  1877.  On 
) .  tlije  same  day  be  executed  a  mortgage  to  P.  on  the  premises,  to  secure  the 
.  payment  of  the  money  he  obtained  of  him  to  pay  for  the  land.  This  mort- 
gUge  was  duly  filed  for  record,  on  January  10, 1877.  On  March  14, 1877, 
S.  deeded  to  L.  sixty  acres,  in  pursuance  of  the  agreonent  between  S.  and 
L.  before  the  entry  of  the  land.  In  an  action  by  the  owner  of  the  mort- 
gage ta  foreclose  the  same,  the  trial  court  held  that  the  deed  of  8.  to  L. 
took  precedence  of  the  mortgage,  and  that  the  mortgage  was  void  as  a 
lien  upon  the  sixty  acres,  as  P.  and  his  assignee  were  charged  with  notice 
of  the  equities  of  L.  in  the  land  by  the  fact  of  L.*s  possession  and  occu- 
pation at  the  execution  of  such  mortgage.  Held  error,  as  the  possession 
of  L.  was  neither  exclusive,  open,  nor  notorious.  Under  his  agreement 
with  S.  the  latter  had  the  consent  of  L.  to  represent  himself  as  the  occu- 
pant and  possessor  of  all  the  land  and  improvements,  and  L.'s  possession 
became  to  the  public  subordinate  to  the  will  of  S,  At  the  date  of  the  ex- 
ecution of  the  mortgage,  the  equities  of  L.,  if  he  had  any,  were  concealed 
by  him  to  enable  8.  to  complete  his  pre-emption  and  obtain  title  in  his 
own  name. 

Error  from  CSowley  district  oonrt. 

Action  by  Trezise  against  John  W.  Smiley  and  five  others,  defend- 
ants  to  foreclose  a  certain  mortgage.  Trial  at  the  December  term, 
1878,  of  the  district  ooort,  and  findings  and  judgment  for  the  defend- 
ants Joel  F.  Lacy  and  Amanda  E.  Lacy.  The  plaintiff  brings  the 
oiise  to  this  court. 

Pf^or  dt  Pryor  and  A .  L.  WiUiafM^  for  plaintiff  in  error. 
.  Hackney  d  McDonald^  for  defendants  in  error. 

♦743  *HoRTON,  C.  J.  On  January  9,  1877,  John  W.  Smiley  and 
Lucy,  his  wife,  executed  to  John  D.  Pryor  their  mortgage  upon 
the  sonth-east  quarter  of  section  28,  township  30  south,  of  range  6, 
containing  160  acres  of  land,  in  Cowley  county,  to  secure  the  pay- 
ment of  $330.18^  and  interest,  evidenced  by  a  note  signed  by  said 
John  W.  and  Luoy  A.  Smiley.  The  mortgage  was  duly  filed  for  rec- 
ord, on  January  10,  187T.  On  the  ninth  of  February,  1 877,  John  D. 
Pryor  transferred  the  note  and  mortgage  to  William  Trezise,  plain- 
tiff. On  October  24,  1878,  the  plaintiff  commenced  his  action  to 
foreclose  the  mortgage.  The  plaintiff  made  John  W.  and  Lucy  A. 
Smiley  defendants,  and  also,  JoelF.  Lacy  and  Amanda  E.,  his  wife, 
who  claimed  sixty  acres  of  the  land  as  a  homestead  by  oocnpation^ 
and  deed  (Df.Ma^ch  14, 1877,  to  them  from  John  W.  and  Lucy  A.  Smi- 
ley. James  Jordan  and  Samuel  M.  Martin  were  also  defendants,  as 
subsequent  mortgagees.  John  W.and  Lucy  A.  Smiley  made  no  an- 
swer. Samuel  M.  Martin  and  James  Jordan  filed  their  separate  cross- 
p^itions  for  the  forecloaare.  of  their  respective  mortgages,  bat  made 
no  defense  to  plaintiff's  claim.  The  defendants  Joel  F.  and  Amanda 
£.  Lacy  filed  an  answer,  alleging  that  they  moved  with  their  effects 
into  their  bouse,  ;on  a  part  of  said  mortgaged  premises*  on  February 
iPi  1872;  that  from. such  4ate  thciy  had.b^efin  the  sple  ppoupaats  of 
sixty  acres  of  the  land;  .that  it  was  thdirhomefttead;'  that  they  were 


the  owners  <>fithe  tome  in  law;ftnd'«^ityr  that,  at  lhe>timelx>f  the 
exedntionof  the  mortgage  to  plaintiff,  they  had  in  acttial  cultivation 
on  the  sixty  acres  occapied  bytfaem,  thirteen  acres^.a  house  14x16, 
one  story  and  a  hidf  high;  one  hundred  fruit  and  ornamehial  trees, 
stable,  etc.  Said  defendants  asked  that  the  mortgage^  on  their  land 
be  held  for  naught,  and  duly  canceled.  The  plaintiff  filed  a  general 
denial  to  the  answer  of  the  Lacys.  The  case  was  tried  at  the  De- 
cember term  of  the  district  court  fo!r  1878,  by  the  court  without  a 

jury.  * 

*744    The  land  in  controTcrsy  was  a  part  of  the  lands  provided  *ior 

in  article  16  of  the  treaty  of  September  29,  186^,  with  the 
Great  and  Little  Osage  Indians;  and  the  first  act  of  congred^  under 
which  any  of  these  lands  were  sold  was  the  act  of  July  16, 1870.  By 
virtue  of  the  provisions  of  the  act  of  congress  of  May  9^.  1*872,  the 
land  became  subject  to  the  pre-emption  laws  (rf  the  IJnited  Btates. 
As  conclusions  of  fact  the* court  found  that  John  W;  Smiley  and  Jopl 
F.  Lacy  were  both  settlers  on  the  quarter  section  of  land  in  contrt^- 
versy,  previous  to  its  entry,  and  that  they  agreed  verbally  that  John 
W.  Smiley  should  furnish  the  money  and  enter  the  land  at  the  Dnited 
States  land-office;  and,  in  consideration  that,  Lacy  would  not  inter- 
fere with  his  entry,  he  would,  after  his  entry,  deed  Lacy  the  siiLty 
acres  upon  which  he  had  his  improvements,  on  the  east  side*  of  the 
quarter.  Smiley  afterwards  entered  the  land,  and  then  nxade^^the 
deed  of  the  sixty  acres  to  Lacy  in  pursuance  of  the  contract;  but  be- 
fore executing  the  deed,  he  executed  the  mortgage  in  suit,,  without 
the  knowledge  or  consent  of  Lacy.  Lacy  was  in,  actual  possession 
and  occupancy  of  the  land  At  the  time  the  mortgage  was  executed. 
As. conclusions  of  law,  the  court  found  that  .the  verbal  contract  be- 
tween Lacy  and  Smiley  was  binding  and  valid;  that  Trezise  was 
charged  with  notice  of  the  same  by  the  fact  of  Lacy's  occupancy  and 
possession,  and  thereupon  rendered  judgment  in  favor  of  the  Lacys, 
decreeing  the  mortgage  void  as  to  said  sixty  acres. 

The  decision  of  the  court  was  erroneous  in  this :  While  the  find- 
ings of  fact  show  that  the  Lacys  had  actual  possession  and  occupancy 
of  the  premises  at  the  execution  of  the  mortgage,  the  findings  f aillVtb 
show  that  such  possession  and  occupation  were  exclusive,  or  resulted 
from  a  right  based  upon  exclusive  property  in  and  dominion  over  the 
premises.  On  the  other  hand,  it  clearly  appears  from  the  findings 
that  John  W.  Smifey  was  also  a  settler  on  said  quarter  section  of 
land;  that  Joel  P.  Lacy  consented  and  authorized  John  W.  Sijijifey  to 

represent  himself  as  the  sole  occupant  of  Ifhe  premise^i  con- 
^745     sented  and  authorized  him  to  bold  himself  out  to  the  world  *as 

the  inhabitant  and  actual  possessor  of  all  the  improvements, 
including  ihe  dwelling-house,  because  all  of -these  admissions  and  au- 
thorizations were  involved  in  the  agreement  between  ^miley  and  jLacy 
that  Smiley  should  furnish  the  money  to  pay  for  the  pre^'empl^ipn  of 
all  .the  land,  and  that  he  should  enter  it  in  his  own  name,  in  the 


( 
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United  States  land-oiBee,  and  the  subsequent  entry  of  the  land  and 
the  payment  of  the  same  in  accordance  with  the  arrangements  of  the 
parties.  Smiley  proved  up  and  paid  for  the  land»  on  January  9» 
1877.  On  the  same  day  he  executed  the  mortgage  to  Pryor.  The 
money  obtained  from  Pryor  was  used  to  pay  for  the  premises.  So, 
instead  of  the  possession  of  Lacy  being  exclusive  at  the  time  of  the 
execution  of  the  mortgage,  it  was  enjoyed  with  Smiley,  but  in  such  a 
manner  as  to  be  subordinate  to  the  will  of  the  latter.  Instead  of 
such  possession  being  open  and  notpvious  in  Lacy,  it  was  purposely 
concealed  by  him,  to  enable  Smiley  to  prove  up  the  land  in  his  own 
name.  To  the  public, — ^to  the  United  States,— of  whom  Smiley  ob- 
tained  the  fee,  the  possession  of  Lacy  was  the  possession  of  Souley; 
and  all  this  with  Lacy's  consent.  Under  these  circumstances,  the 
possession  of  Lacy,  set  forth  in  the  findings  of  fact,  was  not  of  that 
character  to  put  Pryor  or  his  assignee,  this  plaintiff,  on  farther  in- 
quiry, or  which  bound  such  parties  to  take  the  mortgage  interest  in 
the  property,  subject  to  the  equities  of  Lacy,  if  he  had  any  equities 
on  January  9th.  A  person  cannot  play  "fast  and  loose,"  and  expect 
his  conduct  to  gain  the  favorable  approval  of  a  court  of  equity.  We 
call  that  equity  which,  in  human  transactions,  is  founded  in  natural 
justice,  in  honesty,  and  right.  The  conduct  of  the  defendant  is  at 
least  questionable,  to  use  mild  language,  and,  upon  exact  justice, 
honesty,  and  right,  has  little  to  commend  itself  to  the  judicial  mind. 
Warren  v.  Van  Brunt,  19  Wall.  646. 

The  judgment  of  the  district  court,  holding  the  mortgage  sued  on 
void  as  to  the  sixty  acres  claimed  by  the  Lacys,  will  be  reversed,  and 
the  case  remanded,  with  directions  to  that  court,  upon  the  findings  of 
fact,  to  subject  said  premises  to  the  payment  of  the  note  secured  by 
the  mortgage. 

(All  the  justices  concurring.)   . 


*746      *MABTni  Glynn  and  another  v.  Homb  Bldg.  Abs'h. 

July  Term,  1879. 

Mortgages:  Deed  Absolute  as  a;  Foreolosure.  M.  executed  a  note  for 
91*074,  to  obtain  a  loan  from  a  building  association.  To  secure  the  paj- 
ment  of  the  note,  he  and  his  wife  executed  to  the  association  a  convey- 
ance  of  certain  real  estate,  which  was  in  form  an  absolute  conveyance. 
Afterwards  an  action  was  brought  to  recover  the  amount  doe  on  the  note, 
and  to  foreclose  the  deed  as  a  mortgage,  the  petition  alleging  that  the  deed 
was  executed  and  accepted  to  secure  the  loan.  Defendants,  M«  and  wife, 
answered  that  the  deed  was  obtained  by  fraud,  as  they  only  signed  and 
delivered  it  on  the  representations  of  the  agents  of  the  association  that  it 
was  simply  a  mortgage  to  secure  the  note  for  91f074.  On  the  triaL  the 
conveyance  was  treated  as  a  mortgage  by  the  court,  and  the  Judgment 
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ptoirided  that  in  defttnlt  of  the  paymeat  of  the  8Qm  found  doe  fh>m  M. 
within  a  stated  time,  the  premises  shoald  be  sold  to  satisty  said  sum  and 
costs.  Heldf  under  the  issues  in  the  case,  not  error,  for  the  court  to  re- 
fuse to  submit  to  the  jury  the  question.  "Was  this  deed  pfrocured  from 
the  defendants  by  fraud  on  the  part  of  the  plaintiff?"  ^ 

Error  from  Leavenworth  distriot  court. 

Action  brought  by  the  Home  Building  Association,  of  Leavenworth, 
Kansas,  against  Martin  Glynn  and  bis  wife,  Catharine  Glynn,  upon 
a  note  and  mortgage  by  them  executed  to  said  association.  Trial  at 
the  March  term,  1875,  of  the  district  court,  and  judgment  for  the 
plaintiff.  The  defendants  bring  the  case  to  this  court. 
•    T.  A.  Hurd,  for  plaintiffs  in  error. 

John  C.  Douglass f  E.  StUlings,  and  H.  M.  Herman,  for  defendant 
in  error. 

HoBTON,  C.  J.  The  defendant  in  error  commenced  an  action  on 
February  1,  1875,  in  the  district  court  of  Leavenworth  county,  to  re- 
cover (3,829,  and  interest,  alleged  to  be  due  from  Martin  Glynn,  one 
of  the  plaintiffs  in  error,  and  to  foreclose  a  deed,  absolute  in  its  terms, 
but  intended  by  the  parties  as  a  mortgage,  executed  by  both 
*747  plaintiffs  in  error,  *and  also  alleged  to  have  been  given  as 
security  for  the  payment  of  the  money  obtained  by  Martin 
Glynn. 

Plaintiffs  in  error  admitted  the  execution  of  a  note  to  defendant  in 
error  by  Martin  Glynn,  of  f  1,074,  dated  August  8,  1870,  and  bear- 
ing interest  at  the  rate  of  five-sixths  of  one  per  cent,  per  month,  pay- 
able monthly,  but  stated  in  their  answer  that  no  money  or  other  con- 
sideration had  been  received  therefor;  and  further  alleged  that  said 
absolute  conveyance  set  forth  in  the  petition  was  obtained  by  fraud 
on  the  part  of  the  building  association,  in  that  said  deed  was  repre- 
sented to  them  solely  as  a  mortgage  to  secure  the  payment  of  said 
promissory  note  of  f  1,074,  and,  being  illiterate  persons,  they  signed 
and  executed  said  deed  upon  the  belief  and  understanding  that  it  was 
merely  a  mortgage.  Other  defenses  were  also  set  forth;  but  they 
are  immaterial  in  view  of  the  questions  presented  for  our  determina- 
tion. Upon  the  trial,  the  jury  returned  a  verdict  for  the  association 
for  $1,765.18,  of  which  $565.18  was  remitted  by  the  association. 
Judgment  was  thereupon  rendered  against  Martin  Glynn  for  $1,200, 
and,  in  default  of  the  payment  of  said  sum  within  a  day  stated,  it 
was  decreed  that  the  premises  described  in  the  pleadings  be  duly  sold 
to  satisfy  the  judgment  of  $1,200,  and  costs.  Upon  the  trial,  the 
plaintiffs  in  error  requested  the  court  to  submit  to  the  jury  the  ques- 
tion, **Wa8  the  deed  procured  from  the  defendants  by  fraud  on  the 
part  of  the  plaintiff?''  which  was  refused.     This  ruling  is  assigned 

^See  Hekelnksemper  v.  Building  Ass'n,  ante,  *549;  Massey  v.  Building  Ass'n, 
anie,  *624.    See,  also,  note  to  Mdfamara  ▼.  Culver,  ante,  *661. 
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fbfr  erifDr,  ana^Ssetits  a^oat  the  oidy  qnestion  izi  the  case  Worthy  of 
ftiiV'fib'fisidefation,  ^and  only  a  few  words  are  necessary  to  dispose  of 
jtbM  tbatiter,  '  It  appears  from  the  answer  that,  m  tbe  ezecntion  of 
the  written  instrument,  which  in  fotm  is  an  absolute  conveyance,  the 
parties  signing  and  delivering  it  intended  to  execute  a  mortgage  only. 
Now,  while  such  instrument  has  the  form  of  a  deed,  it  was  set  forth 
ifi  tl^e  petition  as  a  mortgage  executed  solely,  as  security  ifor  the  pay- 
men/;  of  certain  money  obtained  by  one  of  its  signers.  It  was.treated 
on  the  trial  by  the  court  and  all  the  parties  simply  as. a  mort- 
T748  •;  *jjage ;  therefore  no  injury  or  prejudice  resulted  to  the  defend- 
ants in  the  .court  below  (the  plaintiffs  in  error  here)  from  tbe 
refusal  to  submit  the  question  asked.  Indeed,  under  the  pleadings, 
f^pl^i^.^^M^P.^^s  not  pertinent  in  the  case.  The  deed,  though  ab- 
solute in  form,  and  intended  as  a  mortgage  only,  was  accepted  as  a 
mortgage,  was  sued  upon  as  a  mortgage,  and  was  foreclosed  as  a 
ppJCfgage.  The  fact  that,  on  its  face,  it  purported  to  be  an  absolute 
cppveyance,  did  not  make  it  such  an  instrument,  nor  prevent  the 
coiirii.  and  parties  from  treating  it  as  a  mortgage.  Equity  looks  to 
th^e  aj^bjstance  and  not  to  forms  merely,  and  in  equity  the  conveyance 
w^a!  wl^at Jiot^i  |he  plaintiff,  and  defendant  called  it,— a  mortgage, — 
tl^iQ,  and  nothing.  tbfOra.  (Under  the  pleadings^  there  was  no  issue  of 
fraud  in.4fB'pj:opuremeut  to  be  passed  upon.    '    . 

It  is  also  contended  that  the  court  committed  error  in  receiving  as 
compiel^ent  ey^ence  a  book  of  account  of  the  ae^Qciationi  to  prove  its 
laws,  and  the  dues  and  Jnes  du^  from  Martiu  Glynp<  The  answer 
to  this  is  contained  in  the  statement  of  such  alleged  error,  to- wit, 
tl^at  the  book  was  the  only  evidence  oSered.of  the'demandQ  of  the  as- 
sociation;, other  than  the  note.of  |1«074.  As  all  wa^r^nitt^d  from  the 
y^^rdjct  but  an  i^pount  je^  than  what  was  due  on  the  note,  the  ad- 
mi9SK)U  of  the  |;)CK)k  isjno  cause  of  reversal.  "No  exception  shall  be 
^gard^4  unless  it,iB  ipfiterial  and  prejudicial  to  substantial  rights.** 
".1^  om:  view,  the  judgment  is  sustained  by  both  tl^e  law  and  the 
^vid^nce,  and  in  the  whole, record  ^e  perceive  no  material  error. 
Hekelnk8Bmper;V.  Building  Ass'n,  anie^  *549;  Massey  v.  Building 
Ass!n,  antie,  *^24t*  Therefore  the  judgment  oi  tb<Bi  district  court  wiU 
be  affirmed.    ,  .... 

(AB  the  justiices  concurriug.)  V 
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HOFVMIRE  V.  BICE«  5.1}3 


*749  *Jakb8  Hovfmxbb  «»  Alfred  W.  Biob.  -  .       : 

July  Term,  1879. 

Taxation:  Tax  Deed:  Void:  Bents  no  Set- Off  to  TTaxesr'  Rl" 

the  possession  of  certain  real  estate  under  a  tax  deed,  and  rented- tbe 
isame  to  H.  for  a  rental  of  $10  per  month.    Afterwards.  S.»  the  original 

'  owner,  commenecd  an  action  against  B«  for  the  property,  which  action 
xesuited  as  follows:  "It  was  decided  and  adjudged  by  the  cou^  that  the 
said  tax  deed  be  set  aside  and  annulled,  and  that  said  S.  recover  posises* 
sion  of  said  premises  upon  payment  to  said  R.  of  the  sum 'of  $135.65;  the 
amount  of  taxes*  penalties,  and  interest  due  upon  said  tax.deed,  in  accord- 
ance with  the  provisions  of  section  117  of  the  tax  law  o£1868."  Gen. SI. 
1057.    See,  also,  Gomp.  Laws  1879,  pp.  967,  968.  §  142.    B,  afterwc^da 

:  executed  a  quitclaim  deed  for  the  premises  to  H.«  and  H.  continued  to 
occupy  the  premises.  Held  that,  until  said  siim  of  $135.65  taxe?  is  paid 
to  R.,  he  is  entitled  to  the  possession  of  the  property,  without  paying 
rents  or  anything  else,  and  that,  in  the  mean  time,  he  is  entiiled'toireoe^ve 

'  rents  from  H.,  although  th^  amount  of  the  lentB  mesy  iii  the  itieali  tiSkt 
exceed  the  said  sum  ol  $185.65  taaces.  The  rents-c^nnot  be  set  off  %a^| 

.  the  taxee. 

Error  from  Dickinson  district  court. 
The  case  is  atated  in  the  opinion. 
McClure  d  Humphrey,,  for  plaintiff  in  error, 
Mahan  d  Stambaugh,  for  defendant  in  error* 

Valentine,  J.  This  was  an  action  brought  by  Alfred  W.'lHcd 
against  James  Hoffmire,  for  rent.  The  land  for  which  the  jeu^  Jras 
claimed  belonged  originally  to  one  Christian  MuUin.  But  Mullin  {ail- 
ing to  pay  the  taxes  thereon,  Bice  procured  a  tax  title  thereto.  Bice 
then  took  possession  of  the  property^  and  afterwards  rented  it  to 
Hoffmire  for  a  rental  of  |10  per  month.  Mullin  afterwards  exe- 
cuted a  quitclaim  deed  for  the  property  to  one  B.  N.  Smith,  who 
then  commenced  an  action  against  Bice  for  ihe  property^  which  ac- 
tion resulted  as  follows :        , 

*750  "It  was  decided  and  adjudged  by  *the  court  that  said  tax  deed  be  set 
aside  and  annulled,  and  that  said  R.  N.  Smith  recover  possession  of  the 
said  premises  upon  payment  to  said  Bice  of  the  sum  of  $185.65,  the  amouilt 
of  taxes,  penalties,  and  interest  due  upon  said  tax  deed,  in  accordance  with 
the  provisions  of  section  117  of  the  tax  law  of  1868.''  Gen.  St.  1057.  See, 
also,  Gomp.  Laws  1879,  pp.  967,  968,  §  142; ' 

Smith  failed  to  pay  said  $135.65,  or  any  part  thereof,  and  there- 
fore failed  to  get  the  possession  of  said  property,  and  Bice,  through 
his  tenant,  Hoffmire,  still  continued  to  occupy  the  same.  Afterwards, 
and  on  January  2,  1874,  Smith  executed  a  quitclaim  deed  for  the 
premises  to  Hoffmire,  who  from  that  time  on  failed  and  refused  tQ 
pay  ..any  more  rent  tp  Bice.  On  June  1,  1875,  Bice,  sued  Hoffmire 
for  the  rent,  and  obtained  a  judgment  therefor  for  $180.  On  July 
21,  1876,  HoffmirQ.paid  Bice  0a4d: $135.65,  taxes;. and  on  January 
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4,  1877,  paid  said  |180,  rent.  This  present  action  wasbronght  Jan- 
uary  5,  1878,  for  rent  alleged  to  have  aecroed  from  Jnne  1, 1876,  np 
to  July  21,  1876.  The  court  below  found  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  rendered  judgment  accordingly  for 
1135.65;  and  to  reverse  this  judgment  the  defendant  below,  plain- 
tiff in  error,  now  institutes  this  petition  in  error. 

We  do  not  think  that  the  court  below  erred.  The  judgment  ren- 
dered in  the  ease  of  Smith  v.  Biee  is  conclusive  as  between  the  par- 
ties and  all  persons  holding  under  them;  and  under  that  judgment. 
Bice  had  the  right  to  hold  the  possession  of  the  property  without  pay- 
ing rent  or  anything  else,  until  said  $185.65  taxes  were  paid  to  him. 
And  as  Bice  had  the  right  to  so  hold  the  possession  of  the  property 
until  said  $185.65  taxes  were  paid  to  him,  which  payment  was  made 
on  July  SI,  1876,  and  as  Hoffmire  was  his  tenant,  Bice  bad  the  un- 
doubted right  to  recover  rent  from  Hoffmire  up  to  that  time.  The 
rents  cannot  be  set  off  against  the  taxes.  This  is  also  in  accordance 
with  the  statutes  above  referred  to.  We  are  presuming,  of  eourse, 
that  Bice  was  under  no  legal  or  moral  obligation  to  pay  the  taxes; 
that  he  had  a  perfect  right  to  purchase  the  property  for  the 
*751  taxes;  that  the  taxes  were  *legal;  and  that  it  was  merely  for 
some  irregularity  in  the  tax  proceedings  for  which  said  tax 
deed  was  set  aside.  The  giving  the. tax-title  holder  the  right  to  the 
possession  of  the  property  until  the  taxes  are  paid,  is  one  of  the 
means  employed  by  the  state  to  enforce  the  prompt  payment  of 
taxes. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


Sauna  Bldg.i  Sav.  &  Tbust  Abs'n  t).  John  A.  Nilbon  and  others. 

July  Term,  1879. 

Building  Assooiations:  Statute  Valid.  Charter  5  of  the  Laws  of  1869. 
(Oomp.  Laws  1879,  p.  237.  §  134,)  relating  to  loans  by  building,  saving, 
and  trust  associations,  is  vsJid,  and  has  not  been  rep^ed,  and  applies  in 
all  cases  where  the  loan  was  made  in  accordance  with  its  provisionst  and 
prior  to  March  20,  1875,  the  time  when  chapter  65  of  the  Laws  of  1875 
(Comp.  Laws  1879,  p.  237,  §  187.)  took  effect.^ 

Error  from  Saline  district  court. 

Action  brought  by  the  Salina  Building,  Saving  &  Trust  Associa- 
tion against  Nelson  and  six  others,  defendants,  on  certain  notes  and 
mortgages  given  by  the  defendants  to  the  plaintiff  for  money  loaned. 

>See  Hekelnksmper  v.  Building  Ass'n,  ante,  *649,  and  cases  there  cited. 
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At  the  April  teno,  1877.  of  the  diBtriot  court,  a  trial  was  bad,  and 
jodgment  given  for  the  defendants.  The  association  brings  the  case 
to  this  court. 

John  Foster,  for  plaintiff  in  error. 

T.  F.  Oarver,  for  defendants  in  error. 

VALsiiTiNB,  J.  This  was  an  action  on  certain  notes  and  mortgages 
f^yen  by  the  defendants  to  the  plaintiff  for  money  )Mned.  The  case 
was  tried  by  the  court  below,  without  a  jury,  and  the  court 
*752  found  that  the  notes  and  mortgages  iiued  *on  had  been  fuUy 
paid,  and  consequently  that  the  mortgages  were  not  liens  upon 
the  real  estate  mortgaged ;  and  thereupon  the  eonrt  rendered  judg- 
ment in  favor  of  the  defendants,  and  against  the  plaintiff  for  costs. 
The  plaintiff  then  moved  the  court  for  a  new  trial,  upon  various 
grounds,  among  which  was  "error  ip  the  assessment  of  the  amount  of 
recovery."  The  court  overruled  the  motion,  and  then  the  plaintiff 
brought  the  ease  to  this  court  for  review.  We  think  the  court  below 
committed  error.  Evidently,  the  plaintiff  should  have  recovered 
something,  but  just  how  much  we  have  not  taken  the  trouble  to  as- 
certain.  That  may  be  done  by  the  court  below  upon  a  retrial.  The 
case  was  probably  decided  upon  the  theory  that  chapter  5  of  the  Laws 
of  1869  (Gomp.  Laws  187^,  p.  2S7,  §  184)  had  no  legal  force, — that 
it  was  void,  or  had  been  repealed, — or,  at  least,  that  it  had  no  appli- 
cation  to  the  present  case,  and  that  chapter  65  of  the  Laws  of  1875 
(Comp.  Laws  1879,  p.  237,  §  137)  applied  and  had  controlling  force 
in  the  case.  This  theory,  however  is  wrong.  Massey  y.  Citizens' 
Bldg.  &  Sav.  Ass'n,  ante,  p.  *624.  Said  chapter  5  of  the  Laws  of 
1869  is  valid,  and  has  not  been  repealed,  and  it  does  have  applica- 
tion to  just  such  cases  as  this.  It  applies  in  all  cases  where  the  loan 
was  made  in  accordance  with  its  provisions,  and  prior  to  March  20, 
1875,  the  time  when  said  chapter  65  of  the  Laws  of  1875  took  effect. 
Now,  the  present  association  was  organized  in  January,  1872,  and 
the  said  loans  were  effected  and  completed  early  in  the  year  1872, 
about  three  years  before  said  chapter  65  of  the  Laws  of  1875  took 
effect. 

There  are  other  questions  in  this  case ;  but,  as  they  have  not  yet 
been  passed  upon  by  the  court  below,  we  shall  not  now  consider 
them.  When  the  court  below  determined  that  the  case  must  be  de- 
cided under  the  provisions  of  said  chapter  65,  and  not  under  the  pro- 
visions of  said  chapter  5,  and  therefore  that  an  amount  had  already 
been  paid  sufficient  to  satisfy  said  notes  and  mortgages,  (an  amount, 
however,  not  sufficient  to  satisfy  the  same,  were  the  case  to  be  de- 
cided under  the  provisions  of  said  chapter  5,)  it  virtually  determined 
everything  else  in  the  case ;  for  everything  else  that  was  done 
*753  therein  neces*sarily  followed  as  a  logical  sequence.  Correct- 
ing this  error,  we  think  the  court  below  will  decide  the  other 
questions  correctly. 
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The  jadgment  of  the  court  below  will  be  reversed,  and  the  caoae 
remanded  .for  a  new  trial.    '  ,  ••  .. 

(All  the  justices  concurring.) 


BrASTUS    TePFT  ».  LBWIS  P.  FtBBT« 

July  Term,  1879. 

1.  FloBdiiig  and  Iftraotioei  DiBcretioti  xsf  Oourt:  Faots  Stated.    This 

was  an  action  0|n  a  promissory  note.    F.,  the  plaintiff^  filed  his  petitioo 

in  the  district  court,  on  December  11, 1876,  against  T.,  as  maker,  and  A^ 
as  indorser,  of  the  note.    Summons  was  duly  issued,  and  served  on  both 
defendants  on  the  same  day.    Both  were  required  to  answer  on  or  before 
Jaouary-2,i877.    A.  answered  on  January  5,  1877,  and  T.  did  not  an- 
swer at  any  time.    On  March  16,  18(77,  T.  filed  his  petition  for  adjudica- 
tion as  a  bankrupt  in  the  district  court  of  the  United  States,  and  on  Oc- 
tober 31, 1877,  he  was  duly  discharged  as  a  baukrupt  by  said  court,  and 
his  certificate  6t  discharge  was  duly  issued  to  him.    On  February  4, 1879, 
this  case  was  regularly  called  for  trial,  and  a  trial  was  had  between  F. 
and  A.,  which  trial  resulted  in  a  finding  and  judgment  in  favor  of  A. 
,F.  then  produced  said  note,  and  asked  for  adjudgment  thereon  against  T. 
T.  then  asked  leave  of  the  oourt  to  file  an  answer  in  the  case  forthwith, 
and  not  to  delay  the  trial,  and  setting  forth  the  said  discharge  in  bank- 
ru'ptcy,  giving  a  copy  thereof.    But  the  court. refused  to  permit  the  an- 
swer to  be  filed,  and  T.  duly  excepted.    T.  then  asked  leave  to  file  said 
discharge,  and  to  introduce  the  same  in  evidence,  but  the  court  refused, 
and  T.  ^ain  excepted.    The  court  then  rendered  a  judgment  on  the  note 
against  T.,  who  again  excepted.    T.  then  moved  for  a  new  trialt  and 
again  presented  said  discharge;  but  the  court,  overruled  the  motion,  and 
T.  again  excepted,    T.  again  presented  to  the  court  his  certificate  of  dis- 
charge, and  asked  that  the  court  enter  his  discharge  from  all  liability  on 
.    the  said  judgment,  and  also  that  the  court  order  that  there  be  indorsed  on 
said  judgment  the  following  words,  to*wtt:    *' Discharged  by  virtue  of 
the  bankrupt  law;"  but  the  court  refused,  and  T.  again  excepted.    Wiiat 
was  done  in  the  case  from  January  5, 1877,  up  to  March  4,  1879,  is  not 
shown.     Whether  the  court  was  at  any  time  during  that  time  in  session 
or  not;  whether  the  case  was  at  any  time  called  or  not;  whether  it  was 
at  any  time  continued  or  not,  and,  if  continued,  by  whom,  and  upon 
<<754      what  ^grounds;  or  whether  any  proceedings  Were  had  in  the  case  un- 
der section  1  of  the  Laws  of  Kansas,. relating  to  bankrupts,  (Comp. 
Laws  Kan.  1879,  p.  116,)  or  under  any  other  iaw,— does  not  appear. 
Nor  does  it  appear  what  caused  the  great  delay  on  either  side.     Heldf 
that,  in  the  opinion  of  the  judges  of  the  supreme  court,  the  court  below 
should  have  allowed  said  answer  to  be  filed;  but  that  the  matter  w^as 
..  wholly  within  its  discretion.  (Comp.  Laws  1879,  [Civil  Code.  §  106,]  p. 
616,)  and  that  the  supreme  court  cannot  say»  under  the  circumstances  ai 
this  case,  tliat  the  court  below  abused  its  discretion,  and  therefore  cannot 
revetse  the  judgment  of  tlie  district  court  because  of  its  refusal  to  per- 
mit said  answer  to  be  filed. 

2.  Barlkruptcy  i  Statute  Construed'.    And  f (irther,  ?ield,  that  section  3  of 

the  said  Laws  of  Kansas,  relating  to  bankrupts,  does  not  apply  to  the 
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judgment  rendered  in  this  ease  against  .T.'»  but. does  app\7  tosuob  )udg-i 
ments  only  as  may  be  discharged  or  released  by  virtue  of  the  national 
bankrupt  law.    Rev.  St.  XT.  S.  pp.  992.  993,  §§  5114-5119.  » 

Error  hom  Shawnee  district  court. 
The  ease  is  stated  in  the  opinion. 

WUlard  Davis,  A.  B.  Jetmore,  and  Case  d  Moss,  for  plaintiff  in 
error. 

N.  G*  McFatland,  for  defendant  in  error. 

Yalentins,  J.  This  was  an  action  on  a  promissory  note.  Firey; 
the  plaintiff,  filed  his  petition  in  the  court  below  on  December  1 1» 
1876,  against  Tefft,  as  maker,  and  Auld,  as  indorser,  of  the  note. 
Summons  was  dnly  issued,  and  served  on  both  defendants  on  the 
same  day.  Both  defendants  were  required  to  answer  on  or  before 
January  2,  1 877.  Auld  answered  on  January  5»  1877,  and  Tefft  did 
not  answer  at  any  time.  On  March  16, 1877,  Tefft  filed  hie  petition  for 
adjudication  as  a  bankrupt,  in  the  district  court  of  the  United  States, 

and  was  afterwards  duly  adjudged  to  be  a  bankrupt.  On  Octo- 
*756    .ber  31,  1877,  he  was  duly  discharged  by  said  court  *from  all 

debts  and  claims  provable  against  his  estate  as  a  bankrupt, 
and  bis  certificate  of  discharge  was  duly  issued  to  him.  On  February 
4,  1879,  this  case  was  regularly  called  for  trial  in  the  court  below. 
Trial  was  had  between  Firey  and  Auld ;  which  trial  resulted  in  a  find- 
ing and  judgment  for  Auld.  Firey  then  produced  said  note,  and 
asked  for  a  judgment  thereon  against  Tefft,  who  then  asked  leave  of 
the  court  to  file  an  answer  in  the  case  forthwith,  and  not  to  delay  the 
trial,  setting  forth  in  bis  answer  the  said  discbarge  in  bankruptcy, 
giving  a  copy  thereof.  But  the  court  refused  to  permit  the  answer  to 
be  filed,  and  Tefft  duly  excepted.  Tefft  then  asked  leave  to  file  said  dis- 
charge, and  to  introduce  the  same  in  evidence ;  but  the  eourt  refused, 
and  Tefft  again  excepted.  The  court  then  rendered  judgment  on  the 
note  against  Tefft,  who  again  excepted.  Tefft  then  moved  for  a  new 
trial,  (a  strange  proceeding  where  judgment  is  rendered  on  a  default,) 
and  again  presented  said  discharge;  but  the  court  overruled  the  mo- 
tion, and  Tefft  again  excepted.  Tefft  again  presented  to  the  court  his 
certificate  of  discharge,  and  ashed  that  the  court  enter  his  discharge 
from  all  liability  on  the  said  judgment  rendered  against  him,  and  also 
asked  that  the  court  order' that  there  be  indorsed  on  said  judgment 
the  following  words :  ."Discharged  by  virtue  of  the  bankrupt  law ; "  but 
the  court  refused,  and  Tefft  again  excepted.  He  now  brings  the  case 
to  this  court  for  review. 

There  can  be  no  question,  upon  the  facts  of  the;  case  as  now  pre- 
sented, that  Tefft  was,  on  October  81,  1877,  by  virtue  of  said  bank- 
ruptcy proceedings,  duly  discharged  from  all  liability  on  said  prom- 
issory note,  and  consequently  that,  with  proper  diligence  on  his  part 
in  showing  such  discbarge,  no  judgment  should,  or  properly  could, 
haye  been  rendered  against  him  on  said  note.    But  whether  Teffi 
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used  proper  diligence  or  not  was  the  material  question  in  the  ease  in 
the  coart  below.  That  is,  did  he  take  the  proper  means  in  the  court 
below  to  show  that  he  was  discharged  from  all  liability  on  said 
note?    That  question,  however,  is  not  the  only  question  presented 

in  this  court.  If  this  court  shall  decide  that  the  court  below 
*756    *might,  or  even  should,  have  permitted  said  answer  to  be 

filed,  then  the  more  di£Scult  question  arises:  Did  the  court 
below  abuse  its  discretion  in  refusing  to  permit  said  answer  to  be 
filed?  Code,  §  106.  The  statutes  of  Kansas,  with  reference  to  dis- 
charges from  debts  and  judgments  on  account  of  bankruptcy  proceed* 
ings,  read  as  follows : 

"Section  1.  That,  in  any  action  pending  before  aoy  of  the  courts  of  this 
state,  on  any  contract  provable  under  the  act  of  congress  hereinafter  men- 
tioned, when  it  is  made  to  appear,  by  thie  affidavit  of  any  party  to  any  such 
action,  and  the  certiflcate  of  the  raster  in  bankruptcy,  or  the  clerk  of  a  dis- 
trict court  of  the  United  States,  that  such  paity  has  presented  his  petition  to 
the  proper  court  for  a  discharge  under  the  act  of  congress,  approved  Marcli  2, 
1867,  entitled  'An  act  to  establish  a  uniform  system  of  bankruptcy  through- 
out the  United  States,'  it  shall  be  the  duty  of  such  court  to  continue  all  tur- 
ther  proceedings  against  such  person  or  persons,  until  the  question  of  the 
debtor's  discharge  shall  have  been  determined. 

"Sec.  2.  That  in  any  action  in  which  any  Judgment  has  been  or  may  here- 
after be  rendered  against  any  person  or  persons  in  any  of  the  courts  of  this 
state,  and  such  person  or  persons  shall  have  applied  to  the  proper  court  for 
his  or  their  discharge  under  the  act  of  congress,  approved  March  2,  1867,  en- 
titled <  An  act  to  establish  a  uniform  system  of  bankruptey  throughout  the 
United  States,'  and  shall  file  his  or  their  affidavit  or  affidavits  of  such  fact, 
with  the  certificate  of  any  register  in  bankruptoy,  or  the  clerk  ot  the  district 
court  of  the  United  States,  it  shall  be  the  du^  of  the  court  to  make  an  order 
in  such  case  that  no  execution,  order  of  arrest,  or  other  process  shall  issue  on 
the  same,  and  no  sale  of  lands  or  personal  property  shall  be  confirmed*  but  the 
same  shall  be  set  aside  and  held  for  naught. 

"Sec.  8.  That  in  any  case  in  which  any  person  or  persons  has  been  or  may 
hereafter  be  discharged  from  his  debts  under  and  by  virtue  of  the  act  of  con- 
gress, approved  March  2, 1867,  entitled  '  An  act  to  establish  a  uniform  sys- 
tem of  bankruptey  throughout  the  United  States,'  and  shall  produce  a  certifi- 
cate of  discharge,  as  provided  for  by  said  act,  to  the  court  in  which  any  judg- 
ment is  of  record,  it  shall  be  the  duty  of  any  such  court  to  enter  a  discharge 
of  any  such  person  from  any  and  all  liability  thereon,  and  the  court  shall  order 
to  be  indorsed  on  the  record  of  said  judgment,  the  following  words: 
*757  '  Dis^charged  by  virtue  of  the  bankrupt  law.*  And  thereafter  any 
such  judgment  shall  be  deemed  fully  discharged  and  satisfied.  *  Comp. 
Laws  Kan.  1879,  p.  116. 

What  was  done  in  this  case  from  January  5,  1877,  the  time  when 
Auld  filed  her  answer,  up  to  March  4, 1879,  the  time  when  said  trial 
was  had,  and  said  judgment  rendered,  is  not  shown.  Whether  the 
court  Was  at  any  time  during  that  time  in  session  or  not;  whether 
the  case  was  at  any  time  called  or  not;  whether  it  was  at  any  time 
continued  or  not,  and,  if  continued,  by  whom,  and  upon  what  grounds; 
or  whether  any  proceedings  were  had  in  the  case  under  section  1  of 
said  statutes  of  Kansas,  or  under  any  other  law, — does  not  appear. 
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AH  that  we  oan  now  know  concerning  the  case,  we  ha^e  alreadj 
stated. 

Up  to  January  2, 1877,  the  last  day  within  which  Tefft  had  a  right 
to  answer,  he  had  no  defense  to  the  action,  and  therefore  very  prop- 
erly refrained  from  answering.  His  default  was  therefore  meritor- 
ioas,  instead  of  being  censurable  or  negligent ;  and  he  should  cer- 
tainly lose  nothing  by  such  default.  From  January  3,  1877,  up  to 
March  16, 1877,  the  time  when  Te£Ft  filed  his  petition  in  bankruptcy » 
fehe  plaintiff,  Firey,  had  a  right  to  take  judgment  against  Tefft  on 
said  default,  without  trial  and  without  evidence ;  and  tbe  entering  of 
the  judgment  would  have  been  a  merely  formid  matter, — as  purely 
formal  as  the  entering  of  a  judgment  upon  the  verdict  of  a  jury,  or 
upon  an  agreed  statement  of  facts,  after  tbe  submission  of  the  case 
thereon  to  the  court;  and  if  any* such  judgment  had  been  rendered, 
Tefft  could  have  come  into  court  at  any  time  after  his  discharge  in 
bankruptcy,  and  have  had  such  judgment  discharged,  as  provided  by 
flection  8  of  said  statutes  of  Kansas.  But  no  such  judgment  was 
rendered  at  that  time.  On  March  16,  1877,  Tefft  filed  bis  petition 
in  bankruptcy,  and  still  no  judgment  was  rendered.  Why  all  pro* 
•ceedings  were  still  delayed  is  not  shown.  Possibly  they  were  stayed 
under  section  1  of  said  statutes;  but  whether  they  were  so  stayed  or 

not  is  not  shown  by  the  record,  and  it  is  wholly  immaterial. 
*758     On  October  81,  1877,  Tefft  received  his  final  ^discharge  in 

bankruptcy,  and  still  the  proceedings  were  delayed;  but  why, 
is  not  shown.  Up  to  October  81,  1877,  Tefft 's  default  was  not  only 
excusable,  but  was  justifiable;  for,  up  to  that  time,  he  had  no  de- 
fense to  the  plaintiff's  action.  But  after  that  time,  both  parties  still 
delayed  to  take  any  action  in  the  case.  Firey  neglected  to  take  or 
ask  to  take  a  judgment,  and  Tefft  neglected  to  file  or  ask  to  file  an 
answer.  Thus  the  condition  of  the  case  remained  until  February  4, 
>  1879,  when  Firey  asked  for  a  judgment,  and  Tefft  asked  leave  to  file 
his  answer. 

This  is  all  there  is  of  the  case.  Tefft  neglected  to  file  or  to  ask  to 
file  his  answer  from  December  11,  1877,  up  to  February  4,  1879. 
But  a  portion  of  this  neglect  was  justifiable  and  meritorious.  Firey 
neglected  to  take  judgment  from  January  2,  1877,  up  to  February  4, 
1879;  but,  as  to  a  portion,  at  least,  of  that  time,  his  neglect  was 
probably  beneficial  to  him;  for,  as  we  have  already  seen,  if  his  judg- 
■  ment  had  been  rendered  at  any  time  prior  to  the  commencement  of 
the  proceedings  in  bankruptcy,  the  judgment  would  certainly  have 
been  discharged  by  the  final  discharge  in  bankruptcy.  With  this 
view  of  the  case, — the  view  that  a  judgment  rendered  at  that  time 
would  have  been  discharged,  but  that  a  cause  of  action,  or  a  suit 
pending  on  such  cause  of  action,  would  not  have  been  so  discharged, 
•^— a  judgment  rendered  at  that  time  would  not  have  been  as  valuable 
to  Firey  as  the  suit  pending  on  said  promissory  note.  But.  as  the 
judgment  was  due  long  before  any  bankruptcy  proceedings  were  com- 

V.  22k— 34 
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m'encea,  and  eb  the  rendering  of  the  judgment  would  have  been  merely 
a  formal  matter,  without  a  trial  and  without  evidence,  it  may  be 
asked,  should  we  not  consider  the  case  very  much  in  the  same  way 
that  we  would  if  said  judgment  had  been  rendered  at  the  time  it  was 
due:?  And  should  we  not  consider  the  judgment,  actually  rendered 
on  February  4,  1879,  as  relating  back  to  January  2,  1877,  the  time 
when  it  was  first  dpe,  and  as  being  of  about  the  same  value  as  it 
would  have  been  if  it  had  been  rendered  when  it  was  first  due  ?  That 
is,  although  a  judgment  cannot  relate  back  so  as  to  become  a 
*759  lien  on  real  ^estate  from  the  time  it  might  have  been  rendered, 
yet,  should  it  not  relate  back  so  as  to  be  of  no  more  value  to 
the  plaintiff,  who  could  take  judgment  whenever  he  chose,  than  it 
would  be  if  it  had  been  rendered  when  it  was  first  due?  This  is  the 
most  favorable  view  of  the  question,  that  can  be  taken  on  the  side  of 
Tefft.  And,  taking  this  view,  or  considering  the  question  in  this 
light,  it  would  seem  that  the  court  below  should  have,  permitted  said 
answer  to  be  filed.  Indeed,  from  the  facts  as  they  are  presented  to 
this  court,  each  of  the  judges  of  this  court  believes  that  the  court  be* 
low  in  its  discretion  should  have  permitted  said  answer  to  be  filed. 
Said  section  8  of  the  Kansas  statutes  by  its  terms  applies  to  ''any 
judgment."  li  applies  in  terms  to  the  judgment  rendered  against 
Tefft  in  this  case,  and  would  apply  in  terms  to  any  judgment  that 
could  have  been  rendered  against  Tefft  therein.  It  applies  in  terms 
to  any  ju^ment  which  might  be  rendered  pending  proceedings  in 
bankruptcy,  or  that  might  be, rendered  after  the  bankrupt's  final  dis- 
charge; even  on ,  a  cause  of  action  accruing  after  such  discharge,  as 
Well  as  to  judgments  rendered  prior  to  the  commencement  of  pro- 
ceedings in  bankruptcy.  Hence,  to  say  that  the  statute  does  not  ap- 
ply to  tbe  present  case,,  is  to  limit  its  terms,  or,  perhaps,  properly 
speaking,,  to  limit  its  operation  in  some  cases,  where,  by  its  general 
terms,  it  would  have  full  scope.  We  think  the  statute  mnst  be  lim- 
ited in  its  operation  in  some  cases  where  it  would  seem  by  its  terms, 
or  at  least  by  a  .portion  of  its  terms,  that  it  should  have  operation. 
Thus;  although  the  statute  would  seem  by  its  terms  to  applj  to  a 
judgment  rendered  after  the  bankrupt's  disbfaarge,  and  on  a  cause  <if 
action  accruing  after  etich  discharge*  yet  we  caiinot  think  that  such 
was  the  intention  of  the  legislature,  or  that  such  ean.  be  the  effect  of 
the  statute. .  The  true  intent  and  spirit  of  the  statute  are>  notwith- 
standing  its  terms,  mieo'ely  to  dischalrge  and  relieve  the  bankrupt  from 
such  of  his  debts  only  as  the  na^tional  bankrupt  law  would  discharge 
and  relieve  him  from.  '  This  is  the  only  reasonable  view  of  the  stat- 
ute; and.  the. requirement  of  the  statute  that  the  words,  ''dis- 
*760  charged  by  virtue  of  *the  bankru|)t  li^w,"  shall  be  indorsed  on 
the  judgment,  shows  that  this  is  the  correct  view.  We  would, 
therefore,  think  that  said  section  3  of  our  EsAsas  statute  would  not 
apply  to  the  judgment  rendered  against  Tefft  in  the  present  case. 
See  ** National  Bankrupt  Law,"  Bev.  St.  U.  S:  pp.  9»2,  998,  §§  6115- 
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6119..  For,  aft  before-  stated,  said  judgment  was  not  rendered  iin« 
til  long  after  Te£ft  reoei^ed  his  full  discharge  in  bankruptcy.  We 
know  that  tiie  operation  of -the  terms  of  a  statnt^e  should  never  be 
limited  within  narrower  bounds  thui  tiie  terms  of  the  statute  would 
themselves  prescribe,  unless  the  case  coming  within  such  terms  clearly 
does  not  come  within  the  spirit  of  the  statute,  or  within  the  intention 
of  the  legislature.  The  spirit  of  the  statute  and  the  intention  of- the 
legislature  must  govern  in  all  cases  when  they  can  be  ascertained. 
And  here,  from  the  object  of  the  statute,  the  thing  to  be  attained,  the 
purpose  to  be  subserved,  and  the  language  of  the  statute  preceding 
and  following  the  words  '*any  judgment,"  we  know  what  the  inten- 
tion of  the  legislature  was  and  what  the  ^spirit  of  the  statute  is.  But 
from  the  fact  that  the  legislature  used  such  broad  and  general  lan- 
guage in  said  statute,  saying  ''any  judgment,*'  when  it  in  fact  merely 
meant  any  judgment  discharged  or  released  by  virtue  of  the  national 
bankrupt  law,  we  would  think  that  the  legislature  intended  that  the 
courts  of  tiie  state  should  Hot  throw  any  nnnecessaiy  obstacles  in  the 
way  of  a  bankrupt's  beiiig  discharged  from  debts,  from  which,  by 
virtue  of  the  national  bankrupt  law  and  proceedings  thereunder,  he 
had  been  properly  discharged.  Hence,  for  this  reason,  among  oth- 
ers, we  would  think  that  the  court  below  should  have  permitted  said 
answer  to  be-  filed.  But  can  this  court  say  that  the  district  court 
abused  its  discretion  in  refusing  to  permit  said  answer  to  be  filed  ? 
We  can  nearly  say  so,  but  not  quite.  The  Code  of  Civil  Procedure 
provides,  among  other  things,  as  follows : 

"Sec.  106.  The  court,  or  any  judge  thereof  in  vacation,  may,  in  his 
*761      discretion,  and  upon  such  terms  as  may  be  just,  *allow  an  answer 

or  reply  to  be  made,  or  other  act  to  be  done,  after  the  time  limited  by 
this  act,  or  by  an  or^er  enlarge  such  time.'*    Oomp.  Laws  1879,  p.  616. 

"Sec.  144.  Either  party  may  be  allowed,  on  notice,  and  on  such  terms  as 
to  costs  as  the  court  may  prescribe,  to  file  a  supplemental  petition,  answer, 
or  reply,  alleging  facts  material  to  the  case,  occurring  after  the  former  peti- 
tion, answer,  or  reply."    Comp.  Laws  1879,  p.  619. 

As  will  be  seen  from  section  106  of  the  Code,  the  whole  matter 
rests  within  the  discretion  of  the  trial  court.  Was  that  discretion 
abused?  On  October  81,  1877,  Tefft  was  discha^rged  as  a  bankrupt, 
and  his  defense  to  this  action  then  became  complete.  He  might  have 
appeared  on  that  day  before  the  district  court,  or  the  judge  thereof, 
and  have  asked  to  file  an  answer  in  the  case,  setting  up  his  skid  de- 
fense of  a  discharge  in  bankruptcy.  He  was  then  in  default.  And 
then  was  a  very  proper  time  to  ask  to  be  relieved  from  such  default. 
But  he  did  not  appear.  He  did  not  appear  at  that  time,  nor  at  any 
other  time  prior  to  February  4, 1879.  Why  did  he  not  appear  sdoner  ? 
Why  did  he  delay  the  matter  to  long?  And,  when  he  did  appear, 
why  did  he  not  account  for  or  make  some  excuse  for  this  great  delay  ? 
For  over  fifteen  months  he  slept  upon  his  rights,  without  the  slight* 
est  excuse  therefor,  so  far  as  the  record  of  the.  case  shows.  Tbi^  was 
inexcusable  negligence ;  and,  although  the  plaintiff  was  ^qually  neg^ 
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ligentin  his  great  delay  in  taking  jadgment,  still  we  cannot  say  that 
the  coart  below  abused  its  discretion  in  finally,  and  on  Febmaiy  4, 
1879,  refusing  to  permit  the  defendant,  Tefft,  to  file  an  answer,  and 
in  then  rendering  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant,  Tefft,  for  the  amount  of  said  note.  Entertaining  these 
views,  the  judgment  of  the  court  below  must  be  affirmed. 
(All  the  justices  concurring.) 


^762    *BoABD  or  Com*bs  or  Bbowv  Oo.  p.  Gbobob  B.  T.  Bobbbts, 

Adm'r,  etc. 

July  Term,  1879. 

i.  ScCpremo  Ckmrt:  Inoomplote  Beoord.  Where  the  record  does  not  con* 
tain  all  the  evidence,  the  judgment  of  the  trial  court  cannot  be  success- 
f  uUy  challenged  in  this  court  on  the  ground  that  the  evidence  does  not 
sustain  such  judgment. 

2.  :  Instructions,  Unpreserved.  This  court  will  not  ordinarily  re- 
verse the  Judgment  of  the  trial  court  for  alleged  errors  in  giving  and  re- 
fusing instructions,  when  all  the  instructions  given  in  the  case  are  not 
embraced  in  the  record, 

8.  Srror:  Presumption:  Baoord.  No  presumptions  of  error  arise  from 
an  imperfect  record;  but  error  must  be  clearly  and  afflrmativdy  shown, 
and  such  error  must  be  material  and  prejudicial  to  the  party  complain- 
ing.i 

Error  from  Brown  district  court. 

At  the  September  term,  1878,  of  the  district  court,  plaintiff,  Bob- 
erts,  as  administrator  of  the  estate  of  William  H.  Boberts,  deceased, 
had  judgment  against  the  board  of  commissioners  of  Brown  county, 
defendant,  for  the  sum  of  $336.50,  and  costs.  New  trial  denied, 
and  the  defendant  brings  the  case  to  this  court. 

Ira  J.  Lacock  and  Willard  Davis,  for  plaintiff  in  error. 

W.  W.  Guthrie  and  James  FaUoon,  for  defendant  in  error. 

HoBTON,  G.  J.  It  is  claimed  in  this  case  that  the  evidence  does 
not  sustain  the  verdict  and  judgment,  and, that  the  court  committed 
error  in  giving  and  refusing  instructions.  As  the  record  does  not 
purport  to  contain  all  the  evidence  produced  on  the  trial,  or  all  of 
the  instructions  given  or  refused,  we  cannot  consider  the  questions 

^Mere  clerical  errors  in  a  record,  brought  to  the  supreme  court  for  reriew,  will 
always  be  disregarded.  Edmondsoa  t.  Beals,  27  Kan.  696.  Where  the  record 
brought  to  the  supreme  court  is  so  fatally  defective  that  the  decision  of  the  lower 
tribunal  cannot  be  reversed,  and  there  are  many  reasons  why  the  case  should  be 
dismissed,  the  case  will  be  dismissed.  Wilson  v.  Price-Raid  And.  Com.,  81  Kan. 
8S7. 1  Fac  Rep.  587. 
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Attempted  to  be  raised.  The  record  is  imperfect.  One  or  two  of  the 
instmctions  of  the  oonrt  contained  in  the  record  state  certain  mat- 
ters  of  law  incorreetly;  but  whether  they  were  in  any  way  qaalified 
or  limited  by  other  instmctions,  we  cannot  telL    From  the  record, 

we  cannot  say  that  these  instructions  were  sufficiently  mate- 
*768    *riai  and  prejndicial  to  caase  a  reversal  of  the  judgment.    All 

the  presumptions  are  in  favor  of  the  judgment,  and  theref<H:e, 
in  the  condition  of  the  record,  the  judgment  will  be  affirmed.    Wil* 
son  V.  Fuller,  9  Kan.  *176;  Bartlett  v.  Feeney,  11  Ean.  *598;  Mar« 
shall  V.  Shibley,  11  Ean.  *114. 
(All  the  justices  concurring.) 


Atohisov,  T.  &  S.  F.  B.  Co.  o.  John  Hammbiu 

July  Term,  1879. 

Wateir-ooiirsex  Surflace  Water:  Damages:  Bailroads.  The  simple  fact 
that  the  owner  of  one  tract  of  land  raises  an  embankment  upon  it  which 
prevents  the  surface  water  falling  and  running  upon  the  land  of  an  ad- 
joining owner  from  running  oft  said  land,  and  causes  it  to  accumulate 
thereon  to  its  damage,  gives  to  the  latter  no  cause  cf  action  against  the 
former;  nor  Is  the  rule  changed  by  the  fact  that  the  former  is  a  ntHrosd 
corporation,  and  its  embankment  raised  for  the  purpose  of  a  railroad  track- 
nor  by  the  ftet  that  a  culvert  could  have  been  made  under  said  embanks 
ment  sufficient  to  have  afforded  an  outlet  for  all  such  surface  water.  ^ 

Error  from  Lyon  district  court. 

Action  brought  by  Hammer  against  the  Atchison,  Topeka  &  Santa 
Fe  Bailroad  Company,  to  recover  damages  to  crops  from  the  overflow 
of  plaintiff's  lands.  Trial  by  the  court,  at  the  March  term,  1878,  and 
findings  and  judgment  for  plaintiff  for  ^300  damages,  and  for  costs. 
New  trial  refused,  and  the  railroad  company  brings  the  case  here. 

Ross  Bums,  J.  O.  Waters,  and  W.  C.  CampbeU,  for  plaintiff  in 
error. 

Sterry  i  Sedgwick,  for  defendant  in  error, 

Bbbwbb,  J.  This  was  an  action  to  recover  damages  to  crops 
*764    from  the  overflow  of  plaintiff's  lands.     The  case  was  *tried 

upon  an  agreed  statement  of  facts,  and  judgment  rendered  in 

favor  of  the  plaintiff.     The  following  is  all  there  is  in  this  statement 

as  to  the  cause  of  the  overflow : 

''That  the  said  lands  of  plaintiff  were  so  overflowed  in  consequence  of  a 
culvert,  built  by  defendant  on  its  right  of  way,  being  insufficient  to  let  the 
amount  of  water  running  and  falling  on  said  lands  pass  through  it,  and  also 
in  consequence  of  the  embankment  of  its  said  line  of  railroad,  on  its  said  right 
of  way  along  and  adjoining  the  said  lands  uf  plaintiff,  being  so  high  as  not  to 

>See  the  full  note  to  Palmer  v.  Waddell,  anU,  «8SS. 
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permife  the  passage  of  the  wat^r  running  and  falling  on  siiid  lands*  or  passing 
over  the  top  thereof." 

There  is  nothiog  in  this,  or  efasewhere  in  the  record,  tending  to  show 
the  existence  of  a  water-oonrse.  On  the  oonteary,  the  plain  implica- 
tion is  that  the  embankment  simply  prevented  the  flow  of  .surface 
water,  and  thus  caused  it  to  aeonmnlate  upon  the  lands  of  plaintiff. 
Does  this  give  a  cause  of  action  ?  We  think  not.  The  general  rule 
undoubtedly  is  that  no  action  lies  for  obstructing  the  flow  of  surface 
water.  It  was  well  said  by  Bbablbt,  0.  J.-,  in  Bowlsby  v.  Speer,  31 
N.  J.  Law,  851,  that  ''there  is  no  such  thing  known  to  the  law  as  a 
right  to  any  particular  flow  of  surface  water,  jure  natw€t.  The  owner 
of  land  may,  at  his  pleasure,  withhold  the  water  falling  on  his  prop- 
erty from  passing  in  its  natural  course  onto  that  of  his  neighbor,  and, 
in  the  same  manner,  may  prevent  the  water  falling  on  the  land  of 
the  latter  from  coming  upon  his  own."  See,  also,  Swett  v.  Gutts,  11 
Amer.  Law  Beg.  (N.  §.)  11,  and  notes  of  Bbdpisld,  J.;  Ang.  Water- 
courses, (6th  Ed.)  §  108a;  Dickinson  v.  Worcester,  7  Allen,  19; 
Wheeler  v.  Worcester,  10  Allen,  691;  Parks  v.  Newburyport,  10 
Gray,  29;  Flagg  v.  Worcester,  18  Oray,  601;  Goodale  v.  Tuttle,  29 
N.  Y.  469;  Frazier  v.  Brown,  12  Ohio  St.  294;  Wagner  v.  Long 
Island  B.  Co.,  2  Hun,  683.  There  are  doubtless  exceptions  to  this 
general  rule.  One  such  was  noticed  by  this  court  in  the  case  of  Pal- 
mer V.  Waddell,  ante^  352.  See,  also,  the  case  of  Livingston  v.  Mc- 
Donald, 21  Iowa,  160,  in  which  may  be  found  some  valuable  dis- 
*765  *cussion  by  Dillon,  J.,  of  the  relative  rights  and  obligations  of 
the  upper  and  the  lower  land-owner.  But  no  exception  is  shown 
to  the  general  rule  by  the  fact  that  the  party  raising  the  embankment 
is  a  railroad  corporation,  and  the  embankment  raised  upon  its  right 
of  way  for  use  as  a  railroad  track,  nor  by  the  fact  that  a  culvert  could 
have  been  placed  in  such  embankment  sufficient  to  have  afforded  an 
outlet  for  all  such  surface  water,  nor  by  the  fact  that  a  culvert  was 
placed  therein  insufficient  to  afford  such  outlet.  Neither  is  the  plain- 
tiff's case  helped  by  section  1,  c.  93,  Laws  1870,  p.  197,  which  pro* 
vides  that  railroads  shall  be  liable  for  all  damages,  ''when  done  in 
consequence  of  any  neglect  on  the  part  of  the  raUroad  companies;** 
for,  when  there  is  no  obligation  to  do  an  act,  there  is  no  negligence 
in  omitting  to  do  such  act.  The  cases  cited  by  counsel  for  plaintiff 
are  aril  of  them  eases  of  water-courses,  concerning  which  the  rule  is 
different,  except  the  cases  from  Indiana  and  Illinois,  (Railroad  Go.  v. 
Deitz,  60  111.  210;  Toledo,  W.  &  W.  R.  Co.  v.  Morrison,  71  111.  616; 
Indianapolis,  B.  &  W.  R.  Go.  v.  Smith,  62  Ind.  428;)  and  thoso  cases, 
unless  founded  on  some  local  statute,  do  not  commend  themselves  to 
our  judgment. 

The  judgment  of  the  distriet  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  render  judgment  on  the  agreed  state* 
ment  in  favor  of  the  defendant,  plaintiff  in  error,  for  costs. 

(All  the  justices  concurring.) 


THOMPSON  V.  GARRISON.  l&Sf 


i « 


AiiBXANDSBfc.  Thomi^son  V.  Jakbs  iR.  Gabrisok  and  othen4  . 

.       July  Term,  I$79. . 

Volnxltary  AsBoofatibii!  Liability  for  Contraots  of.  Where  partfes,  in 
behalf  of  a  volantaror  and  unincorporated  assodation  of  which  they  are 
memb^urs,  invite  a  third  party  to  perform  services^  and  in  pursuance 
thereof  9uch  services  are  performed,  the  parties  inviting  are  responsible!^ 
either  as  signing  the  invitation  or  as  members  of  the  association.^ 

*766    *Ent)r  frooi  Miami  distriot  oonrt« 

Action  brought  by  Thompson  against  Garrison  and  three  oth- 
ers, to  recover  $895,  with  interest,  a  balance  alleged  to  be  due  itdm 
defendants  to  plaintiff  for  his  services  as  pastor  <rf  the  First  Presby- 
terian Chnrch  of  Paola,  Kansas.  Trial  at  the  Oetober  term,  18t8, 
of  the  district  court,  and  judgment  for  defendants*  The  plaintiff 
brings  the  case  here  for  review. 

Beeson  d  Baker ,  for  plaintiff  in  error.  , 

W,  B.  Brdj/mdn^  for  defendant  in  error.         .    . 

Brbwbb,  J.  In  this  case  a  demurrer  to  ihe  petition  was  sustained, 
^nd  of  this  ruling  plaintiff  oomplains.  The  material  portion  of  the 
petition  i&  as  follows : 

''And  90W  coanes  tlie  said  plaintiff,  and  complains  of  the  said  d^endants, 
and  ^legeslhat  heretofore,  to-wit,  on  tiie  first  d^iy  of  February,  A.  D..J875» 
the^defeiidants  executed  and  deliveired  to  the  plaintiff  a  written  obligation,  in 
the  words  and  fij^ures  following,  to-wit: 

"•The  congregation  of  the  First  Presbyterian  Church  of  Paola,  Kansas,.be- 
ing  on  sufficient  grbundaf  well  satisfied  of  the  ministerial  qualiffcations  of  you, 
Alex.  Tbompfion,  and  having  good  hopes,  from  our  past  experience  of  your 
labors,  that  your  ministrations  in  the  gospelwiU  be  profitabhs  to  our  spiritual 
interests,  do  earnestly  call  and  desire  you  to  undertake  the  pastoral  office  ot 
this  congregation,  promising  you,  in  the  discharge  of  your  duty,  all  propei 
support,  encouragement,  und  obedience  in  the  Lord. 

"  •And  that  you  may  "be  free  from  worldly  cares  and  avocationsj  we  hereby 
promise  and  oblige  ourselves  to  pay  you  the  sum  of  one  tfaousai^d  dollars)  in 
monthly  payments,  during  the  time  of  your  being  and  continuing  the  regular 
pastor  of  this  church. 

"•In  testimony  whereof,  we  have  respeoUvely  subscribed  our  names,  thj«» 
first  day  of  February,  1876.  J.  R.  Garrison, 

"•J.  E.  Thayer, 
3?      ?'  "  .  •'•J.W.Miller,     " 

•••N.  Steel, 
J     ,  -..y  "•Elders. 

"  'Attested  by  J.  R.  McLain,  Moderator  of  the  Meeting.'  " 

And  the  plaintiff  alleges  that  at  the  time  of  the  eiecutioD  and>de> 

livery  of  said  written  ohligatiOtD^  the  congregation  of  the  First 

*7G7    Presbyterian  Church  of  Papla,  Eansa^,  was  not  in*corporated, 

and  the  defendants  were  each  and  all  of  them  members  of  said 

1  See  Johnson  t.  Corser.  (Minn.)  35  K.  W.  Rep.  791^;  Lewis  v.  Tilton.  19  N.  W 
Rep-  911* 


536  KANSAS  REPCATS. 

congregation.  The  petition  farther  alleges  acceptance  by  plaintiff  of 
this  invitation,  performance  of  the  servieee,  and  a  conseqaent  in- 
debtedness. Ongbt  the  demurrer  to  have  been  sustained  ?  We  think 
not.  Upon  this  obligation  some  party  was  bound.  It  was  an  invita- 
tion to  perform  services,  and  it  is  alleged  that  the  services  were  per- 
formed. If  performed,  as  alleged,  upon  this  invitation,  some  party 
is  responsible  therefor.  And  such  party  must  be  either  the  persons 
who  signed  the  invitation,  or  the  congregation  for  which  they  acted. 
In  either  event,  it  would  seem  under  the  allegations  that  defendants 
are  liable.  If,  because  they  signed  the  obligation,  they  are  responsible, 
then  the  demurrer  was  improperly  overruled.  If  the  congregation  for 
which  they  acted  was  alone  responsible,  then,  as  such  congregation 
was  not  incorporated,  each  member  thereof  is  responsible,  and  it  is 
alleged  that  they  were  members.  If  they  were  members  of  a  volun- 
tary association  which  invited  plaintiff  to  perform  services,  they  are 
responsible  as  members ;  and  it  matters  not  that  they  were  a  com- 
mittee or  elders.  Each  member  participating  in  the  invitation  is 
severally  bound.  The  case  of  Paddock  v.  Brown,  6  Hill,  580,  is  cited, 
and  we  should  judge  that  the  ruling  of  the  district  court  was  based 
upon  that  case;  but  whether  that  be  correctly  decided  or  not,  here  it 
appears,  as  it  did  not  in  that  case,  that  there  was  no  incorporation, 
and  that  the  parties  signing  the  obligation  were  members  of  the  vol- 
untary association  which  extended  the  invitation.  Whether,  if  there 
was  an  incorporated  society  for  which  defendants  acted,  they  would 
be  personally  responsible,  we  need  not  inquire.  No  such  question  is 
before  us. 

As  to  any  matters  outside  the  record  which  counsel  notices  in  his 
brief,  it  seems  hardly  necessary  to  say  that  we  cannot  notice  them. 
They  must  be  brought  upon  the  record  before  they  can  in  any  manner 
influence  l>ur  decision. 

The  judgment  of  the  district  court  must  be  reversed,  and  the  ease 
remanded,  with  instructions  to  overrule  the  demurrer. 

(AU  the  justices  concurring.) 
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July  Term,  1879. 

1.  Arbitration  and  Award:  Statute  Construed.    Whenever  the  subject- 

matter  of  any  controversy  is  within  the  Jurisdiction  of  tlie  district  oourt, 
such  controversy  may  be  the  subject  of  arbitration  under  chapter  102, 
Laws  1876,  (Dass.  Comp.  Laws  1879,  p.  97,)  and  the  submission  thereto 
made  a  rule  of  that  court. 

2.  :   District  Court:   Jurisdiction:  Presomptkm.    Tbe  district 

court,  being  the  court  of  general  original  jurisdiction,  a  submission  of 
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all  oantrotersies  between  ceitain  parties  is  prima  faeie  of  matters  within 
the  jurisdiction  of  that  court;  and  unless  it  appears  from  the  award  or  the 
testimony  that  the  arbitrators  considered  and  determiTied  matters  outside 
the  jurisdiction  of  that  court,  no  objection  lies  on  account  of  the  general 
terms  in  which  the  matters  to  be  arbitrated  are  stated. 

8.  Accounting:  Partnership:  Estate  of  Deceased  Member.  For  the 
settlement  of  all  oantraversiea  between  a  surviving  partner  and  the  rep- 
resentatives and  heirs  of  the  deceased  partner,  it  is  neoessaiy  to  state 
the  account  between  the  surviving  partner  and  the  firm,  as  well  as  be- 
tween the  deceased  partner  and  the  firm. 

4«  Arbitration  and  Award :  Judgment.  Where  arbitration  is  had  under 
said  chapter  102,  Laws  1876,  tlie  award  filed  with  the  clerk  of  the  court, 
and  a  copy  thereof  served  by  the  successful,  upon  the  defeated,  party,  at 
least  ten  days  before  the  term  of  the  court,  judgment  will  go,  as  a  matter 
of  course,  upon  the  award  at  such  term,  without  any  written  motion 
therefor,  or  any  special  notice  of  an  application  for  judgment,  unless  suf- 
ficient legal  objections  thereto  are  made  by  the  defeated  party. 

5.  Judgment:  Wben  Not  Vacated.  A  judgment  will  not  be  vacated 
upon  petition,  upon  a  mere  showing  of  sufficient  excuse  for  the  non-ap- 
pearance of  the  party  against  whom  the  judgment  was  rendered,  and 
without  a  showing  of  a  valid  defense  to  the  cause  of  action. 

Error  from  Ellsworth  district  court. 

Arbitration  between  Jerome  Beebeand  Joseph  Anderson  and  Ellen 
Anderson,  his  wife,  which  embraced  matters  in  difference  between 
Beebe,  as  an  individual  and. as  surviving  partner  of  the  firm  of  Beebe 
&  Anderson,  of  the  one  part,  and  said  Joseph  and  Ellen  Anderson, 
as  individuals,  and  Joseph  Anderson,  as  administrator  of  the  estate 
of  William  N.  and  Thomas  Anderson,  deceased,  of  the  other  part. 
In  June,  1877,  the  arbitrators  made  their  award,  and,  at  the 
*769  ensuing  ^September  term  of  the  district  court,  judgment  was 
entered  thereon  in  favor  of  Beebe  for  $5,972.27,  from  which 
judgment  Joseph  and  Ellen  Anderson  have  appealed  to  this  court. 

T.  F.  Oarver^  for  plaintiffs  in  error. 

BbbwsBi,  J.  These  are  proceedings  to  reverse  a  judgment  of  the 
Ellsworth  county  district  court  upon  an  award  of  arbitrators.  Joseph 
Anderson  was  the  fatHer  and  administrator  of  the  estates  of  William 
N.  and  Thomas  Anderson.  Jerome  Beebe  was  the  surviving  partner 
of  the  firm  composed  of  said  Beebe  and  William  N.  Anderson,  and, 
as  such  surviving  partner,  gave  bond  as  required  by  the  statute,  and, 
on  December  12, 1874,  took  possession  of  the  goods,  etc.,  for  thepurw 
pose  of  settling  the  partnership  estate.  In  January,  1877,  an  agree- 
ment  to  submit  to  arbitration  was  entered  into  between  Jerome  Beebe 
and  Joseph  Anderson  and  Ellen  Anderson,  his  wife,  which  embraced 
matters  in  difference  between  Jerome  Beebe,  as  an  individual  and  as 
surviving  partner  of  the  firm  of  Beebe  &  Anderson,  of  the  one  part, 
and  Joseph  Anderson  and  Ellen  Anderson,  as  individuals,  and  Joseph 
Anderson,  as  administrator  of  the  estates  of  William  N.  and  Thomas 
Anderson,  deceased,  of  the  other  part.     Suoh  submission  was  to  be 
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made  a  rule  of  the  Ellsworth  oonnty  district  oonrt.  On  June  16, 
1877,  the  arbitrators  made  their  award;  and,  at  the  ensuing  Septem- 
ber term  of  the  distriot  court,  judgment  was  entered  thereon.  .  The 
award,  together  with  the  agreement <)f  submission  «nd  bond,  were' filed 
in  the  clerk's  office  of  that  court  on  June  16, 1877,  and  a  copy  of  the 
award  furnished  to  plaintiffs  in  er<ror  more  then  ten  days  before  the 
commencement  of  the  term.  Upon  the  last  day  of  the  term,  the 
matter  was  called  up  by  counsel  forBeiBbe,  the  objections  of  plaintiffs 

in  error  presented,  examined,  and  overruled,  and  the  award 
•770     confirmed,  and  judgment  entered  thereon.     This  *waB  done 

without  any  written  motion,  and  without  any  special  notice  to 
tb^  plaihtiifs  in  error  of  the  time  of  the  application.  Tp, reverse  this 
judgment  case  No.  1,555  has  been  instituted.  Subsequently,,  and 
after  the  adjournment  of  the  September  term,  a  petition  was  filed  in 
that  court  to  havQ  this  judgment  vacated  and  set  aside,  which  peti- 
tion was  supported  by  testimony.  Upon  the  hearing  of  this,  judg- 
ment was  rendered  in  favor  of  the  defendant,  and  toreview  this  judg- 
ment the  second  case  (that  of  No.  1,556)  was  commenced  in  this 
court.  The  two  cases  will  be  considered  together,  as  the  principal 
questions  are  common  to  both. 

The  first  proposition  of  counsel  is  that  the  matter  of  controversy 
was  not  a  subject  of  arbitration  under  the  statute,  it  being  matter 
arising  in  the  settlement  of  the  estates  of  deceased  parties.  Such 
matters,  it  is  said,  can  only  be  adjudicated  in  the  probate  court;  and 
the  administrator  and  surviving  partner  cannot  by  arbitration  oust 
that  court  of  jurisdiction,  and.  submit  the  dispute  to  another  tribunal. 
Some  authorities  are  cited  from  the  states  of  Illinois,  Massaohosetts, 
and  Vermont,  which,  under  their  statutes,  seem  to  support  this  claim; 
but  we  cannot  think  it  sustainable  under  our  laws.  This  arbitration 
was  had  under  chapter  102»  Laws  1876,  (Dass.  Gomp.  Laws,  1879, 
p.  97.)  And  the  first  section  is  broad,  and  provides  'Hhat  all  per- 
sons who  shall  have  any  controversy  or  controversies"  may  arbitrate 
them,  and  may  make  the  ''submission  a  rule  of  any  oou^t  of  record 
in  this  state."  It  may  be  that  this  does  not  enlarge  the  jurisdiction 
of  any  court,  and  that  parties  cannot,  by  malting  the  submission  of 
their,  controversies  a  rule  of  a  court,  invest  that  court  with  power  to 
pronounce  and  enforce  judgments  in  matters  outside  the  scope  of  its 
jtrrisdiction.  The  damages  to  be  given  to  a  land-own«r  by  a  railroad 
corporation  on  condemnation  of  its  right  of  way  may  not  be  placed 
in  judgment  in  the  probate  court  by  making  th0  submission  to  arbi- 
trators a  rule  of  that  court,  for  that  court  has  no  jurisdiction  of  such 

controversies;  but,  where  the  subject-matter  of  any  contro- 
*77l    versy  is  within  the  jurisdiction  of  a  court,  a  submission  ^thereof 

to  arbitrators  may' be  made  a  rule  of  thKt  courts  and  judgment 
b0  afterwards  entered  therein  upon  the  award.  Now,  iHie  district 
•court  is  the  court  of  general  original' jurisdiction/ and  tiaa* general 
original  jurisdiction  of  all  mattersi  both  civil  and  oriminil,  where  not 
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otherwise  provided  by  law.  If  a  oimiroYersy  exists,  prima  facie  the 
district  court  has  jurisdiction  of  it.  Controversies  between  a  surviv- 
ing partner  and  the  administrator  and  heirs  of  the  deceased  partner, 
perhaps  not  all,  but  certainly  some,  and  probably  most,  are  cogniza- 
ble in  that  court.  Shoemaker  v.  Brown,  10  Ean«  *383.  Now,  the 
submission  here  does  not  state  the  nature  and  extent  of  the  contro- 
versies, but  it  is  general,  and  purports  to  submit  all  matters  in  dis- 
pute. Prima  facie,  then,  it  was  properly  made  a  rule  of  the  district 
court.  And,  unless  it  should  appear  from  the  award  or  the  testi- 
mony that  the  arbitrators  considered  and  determined  matters  outside 
the  jurisdiction  of  the  court,  no  objection  can  be  sustained  on  ac- 
count of  the  generality  of  the  terms  in  which  the  matters  to  be  arbi- 
trated were  described. 

A  second  objection  is  that  the  arbitrators  exceeded  their  powers, 
and  attempted  to  settle  and  determine  matters  not  referred  to  them. 
The  point  is  this:  that  they  determined  the  state  Of  accounts  between 
Beebe  and  the  late  firm  of  Beebe  &  Anderson,  or,  as  counsel  state 
it,  "they  arbitrated  between  Beebe  and  Beebe  as  surviving  partner." 
Bat  bow  was  it  possible  to  state  fully  the  account  between  the  sur- 
viving partner  and  the  representatives  and  heirs  of  the  deceased  part- 
ner, without  stating  the  account  between  the  survivor  and  the  firm  ? 
It  seems  to  us  that  such  statement  was  preliminary,  and  essential  to 
a  determination  of  the  account  between  the  antagonistic  interests  of 
the  survivor,  on  the  one  side,  and  the  representatives  and  heirs  of  the 
deceased,  on  the  other.  The  amount  due  from  one  party  to  the  other, 
on  a  winding  up  of  the  partnership  affairs,  depends  partially  on  the 
account  between  each  partner  and  the  firm.  And  all  controversies 
between  the  interests  of  the  partners  were  submitted  to  the  arbitra- 
tors.   Hence,  there  was  no  error  in  stating  the  account  between  each 

partner  and  the  firm. 
*772  *A  third  objection  is  that  no  written  motion  for  judgment  on 
the  award  was  filed,  and  no  notice  given  of  the  time  of  present- 
ing the  application  for  judgment.  Counsel  criticise  the  act  under 
which  these  proceedings  were  bad  as  crude,  and  as  not  fully  prescrib- 
ing the  methods  of  procedure.  We  cannot  think,  whatever  it  may 
lack,  that  it  is  so  deficient  as  to  be  invalid.  It  provides  for  filing  the 
award  with  the  clerk  of  the  court,  service  of  a  copy  ten  days  before 
the  term  on  the  opposite  party,  and  that,  if  no  legal  exceptions  are 
made  thereto,  judgment  shall  be  entered  at  such  term  thereon.  In 
this  case  the  requisite  filing  and  service  were  made  and  shown.  In 
such  case  the  award  stands  as  the  verdict  of  a  jury,  and  no  formal 
written  motion  and  notice  are  prerequisite  to  the  entry  of  a  judg- 
ment. If  the  defeated  party  has  objections,  he  must  file  them  as  he 
would  file  a  motion  for  a  new  trial  after  verdict.  If  none  are  filed, 
the  judgment  goes  as  of  course.  Here,  the  party  in  whose  favor  the 
award  was,  waited  until  the  evening  of  the  last  day,  and  then,  no  ob- 
jection having  been  filed,  asked  for  judgment.     Notice  was  then  given 
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ioformally  to  a  gentleman  employed  to  represent  the  counsel  of  de- 
fendants, and  he  filed  the  prepared  objections.  Bat  we  see  nothing 
in  those  objections  requiring  notice  further  than  we  have  already 
considered  them  in  this  opinion,  and  therefore  judgment,  as  we  think, 
was  properly  entered  on  the  award. 

So  far  as  new  matter  appears  in  the  second  case,  it  is  in  excuse  of 
the  non-appearance  of  counsel  of  plaintiffs  in  error  at  the  time  of  the 
judgment,  as  to  the  lack  of  notice  of  any  motion,  or  the  filing  of  any 
written  motion.  No  new  objection  is  shown  to  the  validity  of  the 
award  as  it  was  made.  But  a  judgment  will  not  be  vacated  upon  pe- 
tition, unless  it  is  shown  that  there  is  a  defense  to  the  cause  of  action. 
Dass.  Comp.  Laws  1879,  §  572,  p.  680.  Hence  there  was  no  error 
in  refusing  to  vacate  the  judgment* 

The  judgment  in  both  cases  will  be  a£Brmed« 

(All  the  justices  concurring.) 
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KANSAS  REPORTS 


CASES  IN  22  KANSAS 


22  KAV.  1,  ATCHISON,  T.  A  8.  F.  R.  CO.  ▼.  STATE  EX  REIi.  SAHB- 
ERS 

''Penalty"— Deflnition  of  term.— Cited  in  Wheelock  v.  Myers,  64  Kan.  47, 
67  Pac.  632,  holding  that  laying  a  party  under  disability  by  a  rule  of  evidence 
was  not  a  penalty. 

CItU  or  oriminal  remedy.— Cited  in  State  ex  rel.  Johnston  t.  Foster,  82 
Kan.  14,  3  Pac.  534,  holding  that  the  statutory  action  to  remove  a  county  at- 
torney was  not  criminal  in  substance;  State  v.  Roach,  84  Kan.  177,  113  Pac. 
401,  holding  that  the  fact  that  an  unsuccessful  defendant  in  an  action  to  enjoin  a 
liquor  nuisance  is  required  to  pay  plaintifiTs  attorney  fee  does  not  characterize 
the  proceeding  as  one  to  enforce  a  punishn^ent;  Chicago,  R.  I.  &  P.  K.  Co.  v. 
Territory,  25  Okl.  238,  105  Pac.  677,  holding  that  the  violation  of  a  statute  relat- 
ing to  the  transportation  of  game  was  an  offense,  so  that  the  statute  penalty 
therefor  must  be  sued  for  in  the  county  where  it  occurred. 

PnMie  or  private  interest  as  affecting  risHt  to  sne.— Cited  in  Central 
Branch  Union  Pac.  R.  Co.  v.  Andrews,  30  Kan.  590,  2  Pac.  677,  holding  that,  in 
general,  no  action  can  be  maintained  by  any  person  who  has  no  interest  in  the 
subject-matter  different  from  that  possessed  by  the  rest  of  the  community;  State 
ex  rel.  Clark  v.  Smith,  31  Kan.  129»  -1  Pac.  251,  in  support  of  the  proposition  that 
an  action  may  be  brought  in  the  name  of  the  state  by  a  pri\'ate  relator  under  Laws 
1871,  c.  79,  relating  to  contests  of  elections,  but  under  no  other  statute  or  law ; 
Nixon  v.  School  Dist.  No.  92,  32  Kan.  510,  4  Paci  1017,  holding  that  a  private 
person  cannot,  as  a  citizen  and  taxpayer,  sue  a  school  district  or  its  officers  for  acts 
merely  affecting  the  interests  of  the  public  in  general;  State  ex  rel.  Cherokee; 
Langon  Spelter  Co.  v.  Shufford,  77  Kan.  263,  94  Pac.  137,  holding  that  private 
persons  could  not  use  the  name  of  the  state  merely  to  subserve  their  own  pur- 
poses ;  Stiles  y.  City  of  Guthrie,  8  Okl.  26,  41  Pac.  388,  holding  that  one  or  more 
taxpayers  cannot  sue  to  enjoin  collection  of  an  illegal  tax  as  against  the  property 
of  other  taxpayers ;  Thompson  v.  Haskell,  24  Okl.  70,  102  Pac.  700,  holding  that 
an  action  to  contest  an  election  to  detach  territory  from  a  c<>unty  and  annex  it  to 
another  could  not  be  maintained,  either  by  a  resident  taxpayer  of  the  detached 
territory,  or  a  resident  taxpayer  of  the  county  not  within  such  territory,  or  by 
both. 

V.22  K.Noras— 1 


22  KAN.)  NOTES  ON  KANSAS  REPORTS  2 

Conatitntioiiality  of  act  giving  part  of  proceeds  of  flae  to  imf ormen 
■aatainiii«  no  loM.-<:;ited  in  Manker  v.  Tough,  79  Kan.  46,  98  Pac.  792,  19  L. 
R.  A.  (N.  S.)  675,  17  Ann.  Oas.  208,  against  allowing  one  party  to  a  civil  action 
to  penalize  for  his  own  benefit  the  other  party  for  an  act  which  occasioned  him  no 
loss. 

Distinguished  in  Harrod  v.  Latham  Mercantile  &  Commercial  Co.,  77  Kan.  466, 
05  Pac.  11,  holding  that  other  provisions  of  the  act  were  not  void. 

22  KAN.  17,  8TIIXINOS  ▼.  PORTER 

Real  party  in  interest.— Cited  in  United  States  ez  rel.  Search  y.  Choctaw, 
O.  &  6.  R.  Co.,  3  OkL  404,  41  Pac  729,  as  to  the  necessity  of  prosecution  of  ac- 
tion by  real  party  in  interest. 

22  KAN.  20,  RAVENSCRAFT  ▼,  PRATT 

Foreign  ezeo«tom  or  adialnl atratore*-Aetiong.->Ci  ted  in  Dunlap  v.^  Mc- 
Farland,  25  Kan.  488,  holding  that  a  foreign  administrator  c.  t.  a.  may  sue  out 
an  order  of  attachment  in  Kansas;  Dewey  v.  Barnhouse,  75  Kan.  214,  88  Pac. 
877,  in  support  of  the  right  to  sue  foreign  executors  or  administrators  to  sub- 
ject property  of  the  estate  by  attachment,  and  for  foreclosure  of  mortgages,  on 
service  by  publication. 

Gontraete  between  smrvitring  partner  and  widow  of  deeeased  partner. 

—Cited  in  Cox  v.  Grubb,  47  Kan.  435,  28  Pac.  157,  27  Am.  St  Rep.  303,  holding  a 
contract  between  a  surviving  partner  and  the  widow  of  a  deceased  partner,  who 
left  minor  children,  disposing  of  firm  property,  to  be  illegal  and  void. 

Itimitations  as  to  actions  in  favor  of  infants.— Cited  in  Tinsley  v.  Pitts, 
10  Kan.  App.  321,  62  Pac^  530,  holding  that,  where  an  infant  becomes  possessed 
of  a  note  before  maturity,  he  may  sue  thereon  any  time  prior  to  expiration  of  one 
year  from  date  of  the  removal  of  his  disability. 

Action  by  Heirs  in  interest  of  estate.— Cited  in  note  in  22  L.  R.  A.  (N.  S.) 
456,  458,  on  right  of  next  of  kin  to  maintain  action  in  interest  of  estate. 

22  KAN.  28,  SVUiENOER  ▼.  BtJOK 

Review  of  questions  not  raised  by  briefs.— Cited  in  Hargrove  v.  Woolf, 
34  Kan.  101,  8  Pac.  192,  holding  that  matters  referred  to  in  petitions  in  error, 
but  not  discussed  or  mentioned  in  the  briefs,  need  not  be  noticed. 

22  KAN.  32,  BANCROFT  ▼.  ATTEO 

22  KAN.  35,  OREEN  ▼.  HOUSTON 

Estoppel  to  question  validity  of  mortsase.— Cited  in  Selby  y.  Sanford, 
7  Kan.  App.  781,  54  Pac.  17,  holding  that  a  purchaser  of  land  subject  to  a  mort- 
gage, the  amount  of  which  is  retained  by  him  as  part  of  the  purchase  price,  is 
estopped  to  question  the  validity  of  the  mortgage  if  the  mortgagor  is  personally 
liable  on  the  note  secured  thereby. 

Personal  liability  of  sirantee  of  niortgased  property.— Cited  in  note  in 
78  Am.  Dec.  87,  on  personal  liability  of  grantee  to  pay  off  prior  mortgage. 

Inonn&branoes  by  elaimants  of  pnblio  lands.— <^ited  in  note  in  52  Am. 
St.  Rep.  251,  on  incumbrances  by  claimants  of  public  lands. 

22  KAN.  37,  HOWE  MACH.  OO.  ▼.  PETERSON 

22    KAN.    37,    HAIX    ▼•    BOARD    OF    COITRS    OF    GREENWOOD 
COUNTY 

Review  of  order  oorreotins  assessntent  roll.— Cited  in  Board  of  Com*rs 
of  Lyon  County  v.  Sergeant,  24  Kan.  672;    Bardrick  v.  Dillon,  7  Okl.  635.  64 
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Pac.  785— la  support  of  the  review  on  proceedings  in  error  of  an  order  correcting 
the  assessment  roll. 

22  KAN.  41,  CENTRAIi  BRANCH  UNION  PAO.  R.  CO.  ▼.  HOTHAM 

Cited  in  Central  Branch  Union  Pac.  B.  Co.  v.  Hotham,  22  Kan.  54,  as  au- 
thority for  affirming  a  judgment 

Submission  of  speeial  questions  to  jnry.— Cited  in  Johnson  y.  Husband, 
22  Kan.  277,  holding  that  by  the  action  of  the  court  and  jury  plaintiff  was  de- 
prived of  a  substantial  right  given  him  by  the  statutes. 

Negligrenoe  as  question  for  jury..— Cited  in  Redington  y.  Pacific  Postal  Tele- 
graph Cable  Co.,  107  Cal.  317,  40  Pac.  482,  48  Am.  St.  Rep.  132,  holding  that 
negligence  is  a  mixed  question  of  law  and  fact,  and  that  where  ther^  is  room  for 
difference  of  opinion  between  reasonable  men  as  to  the  facts,  or  as  to  inferences 
therefrom,  the  question  is  for  the  jury;  Central  Branch  Union  Pac.  R.  Co.  v. 
Henigh,  23  Kan.  347,  33  Am.  Rep.  167,  holding  that  negligence  is  a  fact  to  be 
submitted  to  the  jury,  and  that  it  may  be  found  and  stated  in  greater  or  less  de- 
tail, or  in  general  terms ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Smith,  28  Kan.  541,  as 
to  when  the  question  of  negligence  most  be  submitted  as  a  question  of  fact,  and 
when  decided  as  a  question  of  law;  Metropolitan  St  R.  Co.  y.  Hanson,  67  Kan. 
256,  72  I'ac.  773,  holding  that,  in  an  action  for  personal  injuries  resulting  from 
negligence,  if  the  facts  are  admitted  or  undisputed,  and  but  one  conclusion  can  be 
drawn  therefrom,  the  question  is  one  of  law. 

Distinguished  in  City  of  Chanute  v.  Higgins,  65  Kan.  680,  70  Pac.  638,  holding 
that  where  the  facts  are  undisputed,  or  sufficiently  found  by  a  jury,  and  but  one 
condusion  can  be  drawn  therefrom,  whether  such  facts  constitute  negligence  is  a 
question  of  law. 

Contributory  ne«lisenee.— Cited  in  Walker  v.  Chicago,  R.  I.  &  P.  R.  Co., 
76  Kan.  32,  90  Pac.  772,  12  L.  R.  A.  (N.  S.)  624,  123  Am.  St.  Rep.  119,  13  Ann. 
Cas.  1204,  in  support  of  the  proposition  that  an  owner  cannot  needlessly  thrust 
his  property  in  the  way  of  danger,  nor  safely  depart  from  customary  methods 
employed  by  others,  as  well  as  the  role  that  after  a  fire  has  been  started  he  should 
use  reasonable  diligence  and  effort  to  protect  his  property;  Union  Pac.  Ry.  Co. 
V.  Eddy,  2  Kan.  App.  291,  42  Paa  418,  in  support  of  the  rule  against  charging 
with  contributory  negligence  one  who  merely  fails  to  take  precautions  against 
the  negligence  of  a  railroad  to  prevent  damages  from  fire. 

Sanie— Jury  question.— Cited  in  Missouri  Pac.  Ry.  Co.  ▼.  Kincaid,  29  Kan. 
654,  holding  that,^  when  the  contributory  negligence  consists  only  in  the  place  in 
which  plaintiff  put  his  property  and  the  means  used  to  protect  it  from  fire,  it  pre- 
sents a  question  of  fact  for  the  jury;  Atchison,  T.  ft  S.  F.  R.  Co.  t.  Ayers,  56 
Kan.  176,  42  Pac.  722,  on  the  right  to  have  particular  questions  of  fact  submit- 
ted to  the  jury. 

88  KAN.  64,  CENTRAL  BRANOH  UNION  PAO.  R.  OO.  ▼•  HOTHAM 

88  KAN.  55»  SPAUDING  ▼.  BIiAOK 
RigHts  of  eroditors  of  individual  partner  as  against  flrm  property.^— 

Cited  in  Aldridge  v.  Elerick,  1  Kan.  App.  306,  41  Pac.  190,  holding  that  a  mort- 
gagee takes  no  greater  right  or  interest  than  the  mortgagor  had,  end  that,  ss  one 
partner  cannot  take  possession  of  the  partnership  property,  neither  can  his  mort- 
gagee. 

82  KAN.  66,  CITT  OF  AT0HI80N  ▼.  BTRNE8 

Cited  in  Wilson  v.  Means,  25  Kan.  83. 

Waiver  of  errors— Objections  and  exceptions.-— Cited  in  State  y.  Benson, 
22  Kan.  471,  holding  that  failure  to  except  to  the  overruling  of  a  motion  for  a 
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new  trial  is  a  waiver  of  error  as  to  such  ruling,  and  all  alleged  errors  of  law  oc- 
curring at  the  trial  for  which  a  new  trial  might  be  granted ;  Great  Spirit  Springs 
Ck>.  V.  Chicago  Lumber  Co.,  47  Kan.  672,  28  Pac.  714,  holding  that  alleged  errors 
could  not  be  reviewed,  when  no  exception  was  taken  to  the  overruling  of  the  motion 
for  a  new  trial ;  Vaughn  Lumber  Go.  v.  Missouri  Mining  ft  Lumber  Co.,  3  Okl.  174, 
41  Pac.  81,  holding  that  failure  to  except  to  the  ruling  on  a  motion  for  a  new  trial 
waived  error  as  to  such  ruling,  and  all  alleged  errors  of  law  occurring  at  tiie 
trial  for  which  a  new  trial  might  be  granted ;  Wamsley  v.  Territory,  3  OkL  279t 
41  Pac.  600,  holding  that  a  judgment  in  a  criminal  case  must  be  affirmed,  where 
no  exception  to  the  overruling  of  a  motion  for  a  new  trial  is  taken  or  preserved; 
City  of  Enid  v.  Wigger,  15  Okl.  507,  85  Pac.  687,  holding  that  failure  to  except 
to  the  overruling  of  a  motion  for  a  new  trial  waived  error  as  to  such  ruling,  and 
all  alleged  errors  of  law  occurring  at  the  trial  for  which  a  new  trial  might  be 
granted;  Alexander  v.  Oklahoma  City,  22  Okl.  838,  98  Pac.  943,  holding  that 
failure  to  except  to  the  overruling  of  a  motion  for  a  new  trial  waived  error  as  to 
such  ruling,  and  all  alleged  errors  of  law  occurring  at  the  trial  for  which  a  new 
trial  might  be  granted ;  Reed  v.  United  States,  2  Okl.  Cr.  652,  103  Pac.  371,  hold- 
ing that,  where  no  objection  is  made  and  no  exceptions  saved  to  the  order  over- 
ruling a  motion  for  new  trial,  it  would  not  be  considered  on  review. 

Same— Necessity  and  snAoieney  of  motion  for  nev^  trial«— ^ted  in  Mc- 
Donald V.  Cox,  12  Ariz.  X71,  100  Pac.  457,  holding  that,  where  the  abstract  on 
a  writ  of  error  failed  to  show  that  any  motion  for  a  new  trial  was  made,  on  the 
ground  either  that  the  evidence  did  not  sustain  the  judgment  or  findings  of  fact, 
such  objections  were  waived  and  could  not  be  reviewed ;  Gnible  v.  Ryus,  28  Kan. 
195,  holding  that  a  ruling  on  a  demurrer  to  the  evidence  is  a  decision  occurring 
on  the  trial,  and  that  to  review  it  a  motion  for  a  new  trial  must  be  made  and 
filed  in  due  time ;  Clark  v.  Imbrie,  25  Kan.  424,  holding  that  error  in  the  rejec- 
tion of  testimony  was  vraived,  because  no  ''errors  of 'law  occurring  at  the  trial'* 
were  stated  in  the  motion  for  a  new  trial;  Mills  v.  Kansas  Lumber  Co.,  26  Kan. 
574,  holding  that  a  party  cannot  have  errors  of  law  occurring  at  the  trial  reviewed, 
unless  he  has  made  a  legal  and  sufficient  notice  for  a  new  trial,  presenting  matters 
complained  of  to  the  trial  court;  City  of  Osborne  v.  Hamilton,  29  Kan.  1,  hold- 
ing that  a  motion  for  new  trial  was  filed  too  late ;  Decker  v.  House,  30  Kan.  614, 
1  Pac.  584,  holding  that  a  judgment  would  not  be  reversed  for  insufficiency  of 
evidence,  unless  a  motion  for  a  new  trial  is  made  and  filed  on  the  ground  of  in- 
sufficient evidence  to  sustain  verdict  or  decision,  and  unless  it  is  overruled;  Mc- 
Nally  V.  Keplinger,  37  Kan.  556,  15  Pac.  534,  holding  necessary  a  motion  for  a 
new  trial  to  consider  or  sustain  an  objection  to  a  judgment  tnat  it  is  not  sup- 
ported by  the  evidence ;  Leavenworth,  N.  &  S.  Ry.  Co.  v.  Whitaker,  42  Kan.  634, 
22  Pac.  733,  holding  that  errors  in  instructions  must  be  considered  waived,  when 
not  called  to  the  trial  court's  attention  in  the  motion  for  a  new  trial;  Giles  v. 
Austin,  54  Kan.  616,  38  Pac.  811,  holding  that,  where  the  only  motion  shown  in  a 
case  on  appeal  is  entitled  in  an  action  other  than  that  on  appeal,  the  appellate 
court  will  assume  no  motion  was  made  in  the  case  at  bar ;  Ritchie  v.  Kansas,  N. 
&  D.  Ry.  Co.,  55  Kan.  36,  39  Pac.  718,  holding  a  motion  for  a  new  trial  mmeces- 
sary  to  review  decisions  determining  issues  of  law ;  Luse  v.  Union  Pac  By.  Co., 
57  Kan.  361,  46  Pac.  768,  holding  that  if  no  motion  for  a  new  trial  is  filed,  or  if 
the  overruling  thereof  is  not  excepted  to,  alleged  errors  of  law  occurring  at  the 
trial,  for  which  a  new  trial  might  be  granted,  are  waived ;  Carson  v.  Butt,  4  Okl. 
133,  46  Pac.  596,  holding  that  the  court  will  not  consider  errors. as  to  the  weight 
and  sufficiency  of  evidence  and  matters  occurring  on  the  trial,  in  absence  of  a 
motion  for  a  new  trial  below;  Glaser  v.  Glaser,  18  Okl.  389,  74  Pac.  944^  holding 
that  any  cause  for  which  a  new  trial  may  be  granted  is  deemed  waived  by  failore 
of  the  objecting  party  to  move  for  a  new  trial  on  such  ground ;  Stanard  v.  Samp- 
son, 23  Okl.  13,  99  Pac.  796,  holding  that,  a  general  verdict  not  having  been  re- 
turned, but  answers  to  specific  questions,  both  sides  having  filed  and  presented 
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motions  for  itfiSginexit  thereon,  fn  the  absence  of  a  timely  objection,  with  proper 
exceptions,  and  the  assigning  of  such  action  as  error  in  a  motion  for  a  new  trial, 
the  same  would  not  be  reviewed. 

Same— In  jnstioe  oonrt.— Cited  in  Holland  v.  Mudenger,  22  Kan.  731,  holding 
that  a  justice  court  judgment  could  not  be  reversed  for  certain  errors  when  no 
motion  for  a  new  trial  was  made. 

OremiUns  motion  for  new  trial  pro  forma.^Uited  in  Larabee  ▼.  Hall, 
50  Kan.  311,  31  Pac.  1062,  holding  that  it  is  grievous  error  to  overrule  a  motion 
for  a  new  trial  pro  forma ;  State  v.  Summers,  44  Kan.  637,  24  Pac.  1099,  hold- 
ing that  it  is  error  to  overrule  a  motion  merely  pro  forma,  even  if  the  case  is  sub- 
mitted to  the  court  for  trial  without  a  jury ;  Pinson  &  Sunday  v.  Prentise,  8  Okl. 
143,  56  Pac,  1049,  in  support  of  the  contention  that  it  is  grievous  error  to  overrule 
a  motion  for  new  trial  pro  fonlia. 

Pnblio  improTements— I«iabilit7  of  city.— Cited  in  New  Orleans  v.  War- 
ner, 175  U.  S.  120,  20  Sup.  Ct  44,  44  L.  £d.  96,  holding  a  city  liable  on  war- 
rants to  be  paid  out  of  drainage  assessments;  Heller  v.  Garden  City,  58  Kan. 
263,  48  Pac.  841,  holding  a  city  liable  to  a  contractor,  where  it  refused  to  make 
assessments  against  improved  property  for  planting  trees,  etc.;  City  of  Atchison 
y.  Friend,  t8  Kan.  30,  96  Pac.  348,  in  support  of  the  right  of  a  contractor  to  sue 
a  dty  on  its  refusal  to  pay  him  the  proceeds  derived  from  a  levy  of  assessments 
for  a  street  improvement;  Portlan^d  Lumbering  &  Mfg.  Co.  r.  City  of  East  P6rt- 
Und,  18  Or.  21,  22  Pac.  536,  6  I*  R.  A.  290,  holding  a  city  liable  on  its  contract 
for  material  and  labor  used  in  making  a  street  improvement;  Baker  v.  City  of 
Seattle,  2  Wash.  576,  27  Pac.  462,  in  respect  to  a  question  as  to  whether  street 
improvement  warrants  were  a  part  of  a  city's  coiistitutional  liabilities;  German- 
American  Savings  Bank  v.  City  of  Spofcane,  17  Wash.  315,  47  Pac.  1108,  49  Pac. 
542,  38  li.  R.  A.  259,  holding  that  there  could  bie  no  recovery  against  a  dty  for 
failure  io  cause  a  special  fund  to  be  raftred,  'as  long  as  the  assessment  plan  can 
ba  enforced  in  any  way. 

Cited  in  note  in  32  L.  R,  A.  (N.  S.)  173,  on  liability  of  munldpality  failing  to 
enforce  assessments  for  improvements. 

22  KAN.  69,  MOONET  ▼.  OI.SEN 

DeolaamtioAs  of  testlktor  or  si*ttntor.— Cited  in  Throckmorton  y.  Holt,  180 
U.  S.  552,  21  Sup.  Ct.  474,  45  L.  Ed.  663,  note,  holding  that  declarations,  either 
oral  or  written,  made  either  before  or  after  the  date  of  an  alleged  will,  unless 
made  near  enough  to  the  time  of  its  execution  to  become  part  of  the  res  gestee, 
are  inadmissible  for  or  against  its  validity;  President,  etc,  of  Bowdoin  College  v. 
Merritt,  75  Fed.  480,  holding  that  the  fact  that  a  grantor  in  an  instrument  often 
spoke  of  it  as  her  will  was  inadmissible  to  destroy  its  character  as  a  deed;  Cae- 
man  v.  Van  Harke,  33  Kan.  333,  6  Pac.  620,  holding  that  no  declarations  of  tes- 
tator can  be  received  to  impeach  the  validity  of  a  will,  except  such  as  are  made 
at  or  so  near  the  time  of  the  alleged  act  of  revocation  as  to  become  a  part  of 
the  res  gestae,  and  that  all  others  are  mere  hearsay  and  inadmissible. 

Cited  in  note  in  107  Am.  St.  Rep.  468,  on  admissibility  of  testator's  declara- 
tions to  sustain,  defeat,  or  aid  in  construction  of  alleged  will. 

t7ndli«i  iiiiltieiioe  as  to  will.— Cited  in  Ginter  v.  Ginter,  79  Kan.  721,  101  Pac. 
634,  22  L.  R.  A.  (N.  S.)  1024,  as  to  the  inquiries  to  be  made  when  undue  influence 
is  charged. 

Cited  in  note  in  31  Am.  St.  Rep'.  689,  on  undue  in^uence  as  affecting  validity 
of  wills. 

Siilimission  of  issnes  to  iray  in  will  contest*— Cited  in  Hudson  v.  Hughan, 
56  Kan.  152,  42  Pac.  701,  holding  that  special  issues  submitted  to  a  jury  in  a 
will  contest  need  not  be  divided  into  numerous  particular  questions  of  fact,  and 
that  it  is  sufllcient  to  submit  questions  as  to  whether  the  testatrix,  when  the  will 
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was  made,  was  of  sound  mind  and  memory,  and  whether  it  was  made  and  signed 
by  reason  ol  undue  influence  on  the  part  o£  certain  persons* 

22  KAN.  81,  BATTET  ▼.  BEEBE 

22  KAN.  89,  DENHT  ▼.  FAinUKNER,  Same  case  on  sn1»seq«ent  appeal* 
27  Kan.  437 

Foreign  administrators— Aetionsw— Cited  in  Dunlap  v.  McFarland,  25  Kan. 
'488,  holding  that  a  foreign  administrator  c  t.  a.  may  sue  out  an  order  of  attach- 
ment in  Kansas;  Moore  v.  Jordan,  36  Kan.  271,  18  Pac.  337,  59  Am.  Rep.  550, 
holding  that  an  administratrix  appointed  in  Colorado,  where  intestate  died,  could 
not  sue  in  Kansas  on  notes  and  mortgages  given  to  intestate,  who  was  domiciled 
in  Illinois  at  the  time  of  his  death;  Mauley  y.  Park,  62  Kan.  553,  64  Pac  2S; 
Donifelser  v.  Heyl,  7  Kan.  App.  606,  52  Pac.  46S— as  to  the  proposition  that  a 
foreign  executor  or  administrator  may  be  sued  for  money,  and  service  obtained 
by  attachment  and  publication. 

Same— Powers  as  to  property  ontside  state.-— Cited  in  note  in  45  Am.  St 
Rep.  664,  666,  on  power  and  duty  of  personal  representative  as  to  property  out- 
side of  state. 

Process— Proper  offioem  to  exeente.*— Cited  in  Tonopah  Banking  Corpora- 
tion V.  McKane  Mining  Co.  of  Tonopah,  31  Nev.  295,  103  Pac.  230;  Tonopah 
Banking  Corporation  v.  Red  Rock  Consol.  Mining  Co.,  81  Nev.  301,  103  Pac.  232, 
holding  that  attachment  and  execution  must  be  executed  by  the  sheriff  of  the 
county  where  the  property  is  situated,  and  that  a  sheriff  can  transfer  a  valid  title 
only  to  such  property  as  lies  within  his  own  county  or  district,  so  that  if  he 
should  sell  an  undivided  piece  bordering  in  two  counties  the  sale  would  be  valid 
only  as  to  the  property  in  his  own  district. 

WHat  law  sovems  as  to  oontraota^-^Dited  in  Pyeatt  v.  Powell,  51  Fed. 
551,  2  C.  C.  A.  367,  holding  that  the  registry  law  of  Kansas  does  not  apply  to 
a  chattel  mortgage  executed  in  Kansas  by  a  resident  of  the  Indian  Territory  on 
property  in  the  territory;  Mackey  v.  Pettijohn,  6  Kan.  App.  57,  49  Pac  636,  as 
to  law  governing  a  chattel  mortgage  made  in  Missouri  on  property  in  Kansas. 

Cited  |n  note  in  81  Am.  Dec.  520  (par.  2),  on  validity  of  chattel  mortgage 
executed  in  another  state;  in  64  Ia  R.  A.  854,  on  conflict  of  laws  as  to  chattel 
mortgages. 

Same— Reeognition  of  title  to  personalty  aeqnired  in  another  atntev— 
Cited  in  Ramsey  v.  Glenn,  33  Kan.  271,  6  Pac.  265,  holding  that  a  mortgagee 
may  follow  the  mortgaged  property  to  Kansas  and  take  possession  under  the 
mortgage  which  was  executed  on  the  property  when  in  another  state. 

Sante— Jurisdiction  over  nonresidents^-Cited  in  note  in  6  Am.  St.  Rep. 

189,  on  jurisdiction  over  nonresidents. 

CKattel  ntortsas^—Poreelosnre— Private  sale.— Cited  In  Reynolds  v. 
Thomas,  28  Kan.  810,  holding  that,  notwithstanding  the  statute  requiring  public 
notice  of  sale  under  a  chattel  mortgage,  the  parties,  even  subsequent  to  execution 
of  the  mortgage,  may  agree  to  waive  public  uotice  and  permit  a  private  sale. 

Same— Conversion*— Cited  in  Kohn  v.  Dravis,  94  Fed.  288,  36  C.  C.  A.  253,  as 
to  the  measure  of  damages  for  conversion  of  mortgaged  personal  property  or  its 
sale  in  violation  of  the  terms  of  the  mortgage ;  Miller  v.  McElwain,  52  Kan.  91,  34 
Pac.  396,  holding  that  when  a  mortgagee  takes  possession  of  a  part  of  the  mort- 
gaged property,  but  does  not  sell  or  dispose  of  it  as  prescribed  by  statute,  be  iB 
liable  to  the  mortgagor  for  the  actual  value  at  the  time  and  place  of  taking  pos- 
session, if  such  value  equals  or  exceeds  the  debt,  that  satisfies  the  lien,  and  no 
further  seizure  under  the  mortgage  can  be  had. 
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Same— Bentoval  to  oilier  statOi'— Cited  in  note  in  70  Am.  Dec.  70,  on  re- 
moval of  mortgaged  property  into  another  state* 

Sane— Remedies  for  wrongful  gale.^-Cited  in  note  in  16  Am.  St.  Rep.  501, 
on  rights  and  remedies  of  chattel  mortgagor  on  wrongful  sale  of  property. 

Defenses  arisinc  after  oommenoement  of  action.— Distinguished  in  Bart- 
lett  V.  Ridgley  Nat  Bank  of  Springfield,  HI.,  70  Kan.  126,  78  Pac.  414.  holding 
that  plaintiffs  wrongdoing  in  relation  to  mortgaged  property  after  action  brought 
could  not  be  litigated. 

Praetioe  in  making  and  serving  ease.*— Cited  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Guild,  S  Kan.  App.  368,  55  Pac.  555,  holding  that  under  provisions  of  the  Code 
making  a  case  and  serving  a  case  are  distinct  acts  on  part  of  plaintiff  in  error, 
and  that  an  order  extending  the  time  in  which  to  make  a  case  does  not  neces- 
sarily include  an  extension  of  the  time  in  which  to  serve  the  same. 

Eiddence— Cop7  of  deed^-^Gited  in  note  in  76  Am.  Dec  666,  669,  670,  on  ad- 
missibility of  copy  of  deed. 

22  KAN.  101,  DOIiBE  ▼•  XORTOM 

Malioions  prosecntion.— Cited  in  Clark  v.  Baldwin,  25  Kan.  120;  Atchison, 
T.  &  S.  F.  R.  Co,  V.  Brown,  57  Kan.  785,  48  Pac.  31;  Emory  v.  Eggan,  75  Kan. 
82,  88  Pac.  740— as  to  advice  of  counsel  negativing  malice;  Walker  v.  Culman, 
9  Kan.  App.  691,  59  Pac.  606,  holding  that  an  instruction  clearly  stated  the  law 
as  to  the  defense  of  following  the  advice  of  counsel. 

Cited  in  note  in  18  L.  R.  A.  (N.  S.)  65,  72,  on  advice  of  counsel  as  defense 
to  action  for  malicious  prosecution;  in  26  Am.  St.  Rep.  146,  on  malicious  prosecu- 
tion of  criminal  charge. 

22  KAK.  106,  WAX.KER  ▼.  KEWIiIK 

Assignment  for  benefit  of  creditors. — Cited  in  Goodin  v^  Newcomb,  6  Kan. 
App.  431,  49  Pac.  821,  as  to  when  a  deed  of  assignment  takes  eHect. 

22  ;KAK.  110,  HOISINGXON  ▼.  ARMSTRONG 

RepleTin— Property  in  enstodia  lesi«<— Cited  in  Karr  v.  Stahl,  75  Kan. 
387,  89  Pac.  669,  against  the  right  to  maintain  r^ievia  for  property  in  povses* 
sion  of  an  officer  taken  by  virtue  of  legal  process. 

Sanae-AiftdaTit.— Cited  in  Lamont  y<  Williams,  48  Kan.  558,  28  P«u:.  592, 
holding  that  the  action  may  be  maintained  without  filing  an  affidavit,  and  that 
the  action  could  proceed  as  one  for  damages;  Perryman  v.  Brown«  25  OkL  188, 
105  Pac  680,  holding  that,  where  the  falsity  of  the  affidavit  is  relied  on  to  recover 
property  taken  on  the  writ,  the  issue  cannot  be  raised  by  motion,  but  must  be 
presented  by  answer. 

Same— ]l^reenmption  as  to  negative  faots.— Cited  in  Batchelor  v.-  Walbum, 

23  Kan.  738;  MiUs  v.  Mills,  39  Kan.  455,  18  Pac.  521;  Wilhite  y.  Williams,  41 
Kan.  288,  21  Pac*  256^  18  Am.  St  Rep.  281;  Hunter  Milling  Co<  v.  Allen,  65 
Kan.  158,  69  Pac.  159;  Ord  Nat.  Bank  v.  Massey^  7  Kan.  App.  680,  51  Pac.  570; 
First  Nat  Bank  of  Pond  Creek  v.  Cochran.  17  OkL  538,  87  Pac  855;  Perryman 
V.  Brown,  25  Okl.  138,  105  Pac.  680— holding  tbajt  matters  negatived  in  the  affi- 
davit for  an  order  of  delivery  are  matters  of  defense,  and  unless  shown  to  exist 
are  presumed  not  to  exist;  Jantzen  v.  )t}manuel  German  Baptist  Church,  27  Okl. 
473,  112  Pac  1127,  Ann.  Cas.  19120,  659,  as  to  the  proposition  that  the  affidavit 
for  an  order  of  delivery  is  no  part  of  the  pleadings,  and  the  facts  therein  set  forth 
form  no  part  of  the  issues. 

PleadiniTw-^ited  in  Kennett  v.  Peters  &  Co.,  54  Kan.  119,  87  Pac.  999,  45 
Am«  St  Rep.  274,  holding-  that  a  petition  for  conversion  must  allege,  if  plaintiff 
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was  not  ill  pos9eBjEf)9ii  at  tbe  time  of  conyerBloxi,  tbat  he  was  entitled  to  the  im- 
mediate possession  of  the  property. 

8»ii»e— RepleTiiu*--Gited  in  Batchelor  y.,  Walburn,  23  Kan«  733,  holdiog  that 
the  petition  need  not  contain  the  negative  averments  required  in  the  affidavit  for 
an  order  of  delivery;  Wilhite  v.  Williams,  41  Kan.  288,  21  Pac.  256»  13  Am.  St 
Rep.  281,  holding  that  the  petition  must  allege  the  unlawful  detention  of  the 
property  by  defendant;  Salisbury  v.  Barton,  63  Kan.  552,  66  Pac  618,  holding 
that,  in  replevin  of  property  from  a  fraudulent  vendee  and  his  grantees,  plaintiff 
need  not  plead  facts  showing  the  fraudulent  purchase,  and  that  it  is  sufficient  if 
he  pleads  ownership,  right  of  possession,  and  a  wrongful  detention  by  defend- 
ants; Bobinson  &  Go.  v.  Stiner,  26  Okl.  272,  109  Pac.  238,  in  support  of  the  al- 
lowance of  an  amended  petition  stating  the  facts  of  plaintiff's  special  ownership 
and  wrongful  detention. 

22  KAV.  116,  3PRAT«E»  ▼.  M^OiB^E 

22  KAN.  117,  WIIXIAMS  ▼.  ATCHISON,  T.  ft  S.  F.  B.  CO. 

Contributory  neslisenoe  and  asaiuvptlAA  ot  9isk^*-Glted  in  AtddBOO,  T. 

&  S.  F.  R.  Co*  y.  Plunkett,  25  Kan.  188,  holding  that  recovery  could  not  be  had 
for  the  death  of  brakeman  in  coupling  cars,  if  he  knew  of  their  exact  condition; 
Jackson  v.  Kansas  City,  L.  &  S.  K.  R.  Co.,  31  Kan.  761,  3  Pac.  501,  holding  that 
a  conductor  could  not  recover  for  injuries  received  in  using  the  step  of  an  engine 
with  full  knowledge  that  it  was  slightly  defective;  Cummings  v.  Wichita  B.  & 
Light  Co.,  68  Kan.  218,  74  Pac.  1104,  1  Ann.  Cas.  708;  Union  Pac.  Hy.  Co.  v. 
Adams,  33  Kan.  427,  6  Pac.  529-4n  support  of  the  proposition  that,  if  the  ordinary 
negligence  of  plaintiff  directly  or  proximately  contributed  to  his  injury,  he  can- 
not  recover  damages  occasioned  by  defendant's  negligence,  unless  the  injury  was 
wantonly  or  intentionally  caused  by  de^dant;  Dew^id  v*  Kansas  City,  Ft  S.  4 
G.  R.  Co.,  44  Kan.  586,  24  Pac.  1101,  holding  that  plaintiff  fails  to  make  out  a 
prima  facie  right  of  recovery,  where  his  testimony  shows  that  his  own  negligence 
contributed  directly  to  his  injury;  Clark  v.  Missouri  Pac  Ry.  Co.,  48  Kan.  654, 
29  Pac  1138,  as  to  the  assumption  of  risk  by  a  railroad  employ^  having  notice 
that  the  road  was  negligently  constructed  or  kept  in  repair. 

22  KAN.  122,  WZXiI«IAM2  ▼.  OARDNER 

lteplevl]i^AflldaTlt.F-^ted  in  Clendenning  y.  Guise,  8  Wyo.  91,  55  P&c 
447,  holding  that,  where  an  affidavit  is  defective  In  foian  merely,  the  defect  would 
be  waived  If  not  seasonably  objected  to. 

Sanie— Aetioii  f<or  purposes  pf  juvisdisttoitw— Oited  in  Clendenning  t. 
Gniee,  8  Wyo.  91,  55  Pac  447,  holding  that  for  the  purposes*  of  obtaining  jnris- 
diction  an  action  to  recover  specific  personal  property  was  an  action  of  replevin. 

32  KAN.  1«7»  niAN^HOUSSR  ▼.  I3UJB7?%  31  AM.  K£P.  171 

Cited  in  Martin  r.  Steele,  23  Kan.  255,  as  authority  for  affirming  a  judgment 
Cliattel  mortsaees— Possession  amd  sale  of  pvopevty^-^ited  In  Cam- 
eron, Hnll  A  Co.  V.  Marvin,  26  Kan.  ^12,  holding  that  it  was  at  least  doubtful 
whether  mortgages  were  void  merely  because  the  mortgagor  was  permitted  to  sell 
some  of  the  property;  Muse  v.  Lehman,  30  Kan.  514,  1  Pac.  804,  holding  that 
a  mortgage  of  wheat  did  not  become  void  by  reason  of  the  sale  .tiiereof  on  credit 
with  the  mortgagee's  consent;  Hughes  v.  Shull,  38  Kan.  127»  133,  6  Pac  414^ 
770;  Whitson  v.  Griffis,  89  Kan.  211,  17  Pac  801,  7  Am.  St  Rep.  546;  Ben- 
ninghoff  v.  Cubbison,  45  Kan.  621,  26  Pac  14;  Bliss  &  Wood  v.  Couch,  46  Kan. 
400,  26  Pac  706— in  support  of  the  validity  of  mortgages  on  stocks  of  goods  given 
in  good  faith ;  Howard  v.  Rohlfing  ^  Co.,  36  Kan.  357,^  13  Pac  Qfi^;  Sedfwkk 
City   Bank  t.  Wichita  HercantUe  Co.,  45  Kan.  346»  25  Pac  888-holding  a 
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martgBLgt  dl  ft  fetotic  of  gwM  hdt  void,  If  ^ren  in  fMd  fftlth,  wbet«  It  stixmlated 
for  retention  of  possession  and  a  separate  agreement  permitted  th^  mortgagor 
to  dispose  of  the  stock  in  course  of  business  and  pay  sums  on  tlie  debt  secured; 
Whitson  V.  Griffis,  39  Kan.  211,  17  Pac.  801,  7  Am.  St.  Rep.  646,  in  support 
of  the  proposition  that,  to  render  a  mortgage  vend  by  reason  of  some  benefit  re- 
sulting therefrom  to  the  mortgagor,  such  benefit  must  have  been  given  to  hinder, 
delay,  or  defraud  creditors;  Gleason  v.  Wilson,  48  Kan.  300,  29  Pac.  698,  hold- 
ing that  a  mortgagee  may  leave  the  mortgagor  in  possession  as  his  agent,  and 
sell  the  merchandise  for  his  benefit  and  that  such  agent  may  receive  compensa- 
tion for  his  services;  Frick  Co.  v.  Western  Star  Milling  Co.,  51  Kan.  370,  82 
Pac.  1103,  holding  that  the  mortgagor  of  a  chattel  may  make  a  valid  sale  with 
the  mortgagee's  oral  consent;  H.  Hausner  &  Go.  v.  Leebrick,  51  Kan.  591,  33 
Pac.  375,  holding  that  actual  possession  by  a  mortgagee  of  a  stock  of  goods  was 
a  prior  lien  to  attachments  levied  thereon  while  in  his  possession;  Standard 
Implement  Co.  t.  Pariin  &  Orendorff  Co.,  61  E^an.  632,  33  Pac.  362,  holding 
that  writtep  permission  to  a  mortgagor  t6  sell  as  the  mortgagee's  agent  goods 
from  a  mortgaged  stock  did  not  necessarily  or  conclusively  show  fraud;  Ijorie 
T.  Adam;<,  51  Kan.  692,  33  Pac.  699,  holding  that  it  was  error  to  assume  in 
instructions  that,  if  a  mortgagee  failed  to  take  possession  of  a  stock  of  goods 
after  he  recorded  his  mortgage,  it  was  invalid;  Connor  y.  Hardwlck,  68  Kan. 
60,  35  Pac.  777,  in  support  of  the  validity  of  mortgage  of  a  stock  of  goods  under 
which  a  third  person  was  to  take  possession,  sell  the  goods,  deposit  a  certain 
per  cent,  for  the  benefit  of  notes  secured,  and  use  the  remainder  to  keep  up  the 
stock;  Atchison  Saddlery  Co.  v.  Gray,  63  Kan.  79,  64  Pac.  987,  holding  that 
a  provision  for  retention  of  a  mortgaged  stock  and  sale  thereof  to  pay  .the  se- 
cured debt  did  not  render  the  mortgage  void ;  Williams  v.  Mitchell,  9  Kan.  App. 
627,  58  Pac.  1025,  holding  that  a  mortgage  of  a  'stock  of  goods  was  not  void 
because  it  was  agreed  the  mortgagor  should  remain  in  possession  of  the  store, 
and  after  all  expenses  w^e  deducts  apply  the  balance  of  the  money  on  debts 
secured;  Koyes  t.  Ross,  23  Mont.  426,  69  Pac.  367,  47  L.  R.  A.  400,  75  Am. 
St.  Rep.  643,  holding  that  a  mortgage  of  a  stock  in  trade  was  not  invalid  on 
its  face  because  it  authorized  one  of  the  mortgagors  to  retain  bfa  netifesiary  living 
expenses;  Ephraim  v.  Kelleher,  4  Wash.  243,  29  Pac.  985,  18  Jx  R.  A.  604, 
holding  that  on  indemnity  morigagie  on  a  stock  of  gooda,  wbiek  permittad  the 
mortgagor  to  retain  possessioii  by  a  paitol  agreement  and  to  appiopiiate  part 
of  the  proceeds  of  sales  to  pay  expenses,  replenish  stock,  etb.,  was  not  fratidvlent 
unless  given  to  defraud  creditors;  Leaer  v.  Glaser,  82  Kan.  546,  4  Pao.  1026, 
holding  a  mortgage  void  as  against  creditors  where  it  permits  retention  of  pos- 
session, and  sale  "in  the  regular  course  of  trade  at  retail,"  and  doea  not  provide 
what  shall  be  done  with  the  proceeds,  and  there  is  no  sepante  agreement  in 
relation  thereto,  and  other  circumstances  tend  to  show  fraud. 

Distinguished  in  Standard  Implement  Co.  v.  Schultze,  45  Kan.  62,  25  Pac. 
625,  holding  a  mortgage  of  a  stock  of  goods  fraudulent  where  without  agreement 
therefor  the  mortgagors,  with  the  knowledge  and  acquiescenee  ot  the  mortgagees, 
controlled  the  stock  the  same  as  beft^re  its  execution;  Rathbun  v.  Berry,  49 
Kan.  735,  81  Pac  679,  83  Am.  St.  Rep.  389,  holding  a  mortgage  void  as  against 
creditors  where  it  authorizes  the  mortgagor  to  sell  withont  limitation  and  does 
not  provide  what  shall  be  done  with  the  proceeds,  and  there  is  no  agreement  out- 
side of  the  mortgage  in  relation  thereto;  Richardson  v.  Jones,  56  Kan.  501, 
48  Pac.  1127,  54  Am.  St.  Rep.  594,  holding  void  as  to  creditors  a  mortgage  on 
three  stallions,  with  the  privilege  of  selling  one  and  applying  the  proceeds  in 
payment  of  secured  notes. 

Cited  in  note  in  18  L.  R.  A.  609,  616,  on  effect  upon  validity  of  mortgage  of 
merchandise  of  provision  or  agreement  giving  mortgagor  possession  with  pow^r  of 
sale;  in  15  Am.  St.  Rep.  913,  915,  on  permitting  chattel  mortgagor  to  retain 
possession  and  sell  mortgaged  property. 
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Fraiiaiilent  eonTeyuioea—XnieiLt.— Cited  in  note  ia'30  U>B.  A.  46B»  4dO| 
on  what  intent  to  defraud  will  sostain  attachment 

22  KAN.  153,  BBIIOI  t.  I^ONO 

Cited  in  Bailey  t.  Long,  24  Kan.  90. 

22  KAK.  157,  CHALLISS  ▼.  MoCBUM,  31  AM.  BEP.  181»  Same  ease 
on  anbfleqneiLt  appeal,  28  Kan.  122 

Warranty  on  sale  and  indoraement  of  ooaunereial  paper.— Cited  in 
Meyer  v.  Bichards,  163  U.  S.  385,  16  Sup.  Ct  1148,  41  L.  Ed.  199,  note,  in  sup- 
port of  the  doctrine  of  implied  warianty  of  identity  of  the  thing  sold  in  case  of  the 
sale  of  commercial  paper  without  indorsement  or  without  express  assumption 
of  liability  on  the  paper  itself;  New  York  ^Security  &  Trust  Co.  y.  Lombard 
Inv.  Co.,  65  Fed.  271;  McDonnell  v.  Bums,  83  Fed.  866,  28  C.  a  A.  174— in' 
support  of  the  proposition  that  the  indorser  of  a  note  warrants  that  it  is  gen- 
uine and  precisely  what  it  purports  to  be  on  its  face. 

Cited  in  note  in  50  Am.  Dec.  606,  on  liability  of  seller  of  forged  note;  in 
7  Am.  St  Bep.  366  (par.  1),  on  implied  warranty;  in  35  Lu  B.  A.  (N.  S.)  279, 
on  effect  of  sale  with  particular  description  of  kind  or  quality;  in  87  Am.  Dec. 
390,  391  (par.  1) ;   134  Am.  St.  Rep.  996,  997— on  indorsement  without  recouise. 

22  KAN.  165,  VANDEBBUB  t.  SCOTT 

22  KAN.  166,  MATHEWS  t.  BUCKINGHAM 

Presumptions  in  faTor  of  official  aots.— <^ited  in  Board  of  Education  of 
City  of  Pond  Creek  t.  Boyer,  5  Okl.  225,  47  Pac.  1090,  in  support  of  a  presump- 
tion in  favor  of  the  action  of  a  board  of  education  of  a  city  in  attaching  ter- 
ritory for  school  purposes. 

Tax  sale-VaU«Ut7.-«ited  in  Cross  v.  Herman,  74  Kan.  554,  87  Paa  686, 
in  support  of  the  proposition  that  the  sale  together  of  more  than  one  separate 
and  distinct  tract,  or  two  or  more  tracts  of  land  not  contiguous,  is  void. 

Cited  in  note  in  20  L.  R.  A.  491,  on  validity  of  tax  sales  where  nonpayment 
is  due  to  mistake  or  negligemce  of  tax  officers. 

Same— Biglit  to  redeem^— Cited  in  Bnssell  v.  Hudson,  28  Kan.  99;  Olin 
v.  Rohrbaugh,  28  Kan.  412;  Leitsbach  v.  Jackman,  28  Kan.  524;  Greiman  Re- 
formed Church  v.. Abbey,. 54  Kan.  766^  39  Pac  691-— on  the  right  to  redeem  from 
a  tax  sale  at  any  time  before  the  execution  of  a  tax  deed. 

22  KAN.  170,  STATE  t.  BANCBOFT 

Embesslement— Act    oonstitntins-— Cited    in    Clouch   y.    Moyer,    23   Kan. 

404,  as  to  an  act  for  which  a  person  is  punished  as  an  embezzler. 

Cited  in  notes  in  98  Am.  Dec.  134,  137,  141,  151,  161,  167 ;    87  Am.  St  Rep. 
41,  43,  46 — on  embezzlement. 
Same— Demand  and  refusal  to  pay^— Cited  in  State  ▼.  Ricksecker,  73  Kan. 

405,  85  Pac  547,  as  tending  to  support  the  view  that  the  statute  which  makes  a 
demand  and  refusal  to  pay  essential  features  of  the  crime  does  not  apply  where 
the  offense  could  be  complete  without  such  demand  and  refusaL 

Same— By  agent.— Cited  in  State  v.  Teiter,  54  Kan.  277,  38  Pac.  320,  hold- 
ing that  the  second  clause  or  offense  of  Laws  1881,  c.  104,  |  1,  was  intended  to 
reach  such  agents  as  attorneys,  collecting  agents,  etc.,  who  collect  money  for 
their  principals,  and  to  make  their  improper  failure  to  pay  on  demand  a  crime; 
State  T.  Smith,  57  Kan.  657,  47  Pac.  535,  holding  a  defendant  to  be  an  agent 
guilty  of  embezzlement  under  the  second  clause  of  section  88  of  the  act  regulating 
crimes  and  punishments  (Laws  1881.  c.  104);  State  v.  Hubbard,  58  Kan.  797. 
51  Pac.  290«  39  L.  R.  A.  860,  holding  that  receivers  were  not  agents  within 
section  88  of  the  Crimes  Act  (Laws  1881,  c.  104). 
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Sanie— CJveation  of  delit  witUn  liaakrvptey  laWtP^Clted  in  Berman  v. 
Lynch,  26  Kan.  435,  40  Am.  Rep.  320,  as  to  use  of  money  by  a  fiduciary  as 
creating  a  debt  by  fraud  and  embezzlement  within  meaning  of  Bankruptcy  Law. 

Joinder  of  distliiot  offe]uies.-^ted  in  State  v.  Hodges,  46  Kan.  389,  26 
Pac  676,  holding  that  several  separate  and  distinct  felonies  may  be  charged  in 
separate  counts  of  one  and  the  same  information,  where  all  the  oifenses  charged 
are  of  the  same  general  character,  requiring  the  same  mode  of  trial,  the  same 
kind  of  evidence,  and  the  same  kind  of  punishment;  State  t.  Zimmerman,  47 
Kan.  242,  27  Pac.  909,  holding  that  it  is  proper  to  charge,  in  separate  and  dis- 
tinct counts  of  the  same  information,  the  forgery  of  a  note,  and  the  selling,  ex- 
changing, or  uttering  of  it  as  genuine. 

Rovlew  of  motion  for  now  trial  vaislnc  Uioue  mm  to  disqnaUfioation 
of  Jnror  in  criminal  0Mo.-4:iited  in  State  y.  Mooie,  79  Kan.  688,  100  iPac. 
629,  holding  that  where  an  issue  of  fact  as  to  the  qualification  of  a  juror  in 
a  criminal  cas^  is  raised  by  motion  for  a  new  trial,  and  all  the  evidence  is  oral, 
the  trial  court's  decision  denying  the  motion  will  be  held  conclusive,  if  supported 
by  substantial  evidence. 

Distinguished  in  State  v.  Gleaiy,  40  Kan.  287,  19  Pac.  776,  holding  that  a 
motion  for  a  ne^^  trial  raising  an  issue  as  to  the  qualification  of  a  juror  ought 
to  have  been  sustained,  where  the  questions  involved  in  the  case  were  purely  of 
fact  and  a  reasonable  doubt  of  defendant's  guilt  might  be  entertained  on  the 
whole  record. 

Stntmtoo  ■  ■  Ropool  by  iatpUcatlon^— Cited  in  City  of  Wichita  v.  Missouri  & 
Kansas  Telephone  Co.,  70  Kan.  441,  78  Pac.  886,  as  to  the  repeal  of  statutes  by 
implication. 

Samo—Constmetion.— Cited  in  United  Stated  v.  Falkenhalner,  21  Fed.  624; 
Constitutional  Prohibitory  Amendment  Cases,  24  Kan.  700;  Intoxicating  Liquor 
Cases,  25  Kan.  751,  37  Am.  Kep.  284 ;  Wenger  v.  Taylor,  39  Kan.  764^  18  Pac. 
911;  State  ex  rel.  Jackson  v.  Pauley,  83  Kan.  456,  112  Pac.  141— holding  that 
it  is  a  cardinal  canon  of  construction  of  all  statutes  that  the  intent  governs; 
Board  of  Com'rs  of  Atchison  County  v.  Challis,  65  Kan.  179,  69  Pac.  178,  hold- 
ing an  act  must  receive  a  reasonable  construction  and  such  as  will  carry  oat  the 
manifest  intent  of  the  Legislature;  Atchison,  T.  &  S.  F.  Ry.  Co.  ▼.  Board  of 
Comers  of  Lyon  County,  72  Kan.  13,  82  PaC  519,  84  Pac  1031,  in  sapport 
of  the  rule  of  construction  that  the  words  of  a  statute  are  to  be  given  their 
ordinary  meaning,  unless  from  a  consideration  of  the  whole  act  it  appears  that 
a  different  meaning  was  intended;    State  v.  Prather,  79  Kan.  513,  100  Pac  57, 

21  L.  R.  A.  (N.  S.)  23,  181  Am.  St.  Rep.  339,  holding  that  tiie  doctrine  of 
ejusdem  generis  as  a  rule  of  statutory  construction  always  yields  to  the  manifest 
legislative  intention;  State  ex  rel.  Taggart  v.  Holcomb,  85  Kan.  178,  116  Pac. 
251,  laying  down  the  rule  that  the  language  of  a  decision,  as  well  as  of  a  statute 
or  Constitution,  is  to  be  understood  in  the  sense  which  will  best  harmonize  with 
the  subject  under  consideration,  the  occasion,  and  the  object  to  be  accomplished. 

22  KAN.  216,  OONAWAT  t.  OOBE,  Same  cmMe  on  snbsoqnont  appoal, 
27  Ran.  122 

Foroiblo  ontry  and  detainer—Kotiee.— Cited  in  Stuller  t.  Sparks,  61  Kan. 
19,  31  Pac.  301,  holding  that  the  action  could  not  be  maintained  if  the  statutory 
three  days*  notice  to  quit  is  not  given ;  Samuels  v.  Greenspan,  9  Kan.  App.  140, 
58  Pac.  482,  holding  that  a  30-day  notice  signed  by  one  person  as  agent,  and  by 
the  landlord  by  another  as  agent,  was  valid,  and  that  either  of  these  sir- 
natures  would  be  sufficient;  Oklahoma  City  v.  Hill,  4  Okl.  521,  46  Pac.  568, 
holding  sufficient  a  notice,  addressed  to  M.,  as  mayor,  notifying  a  city  to  leave 
and  vacate  premises  as  described  therein  within  three  days,  or  that  action  would 
be  commenced  against  the  city,  and  signed  by  the  parties  claiming  the  property; 
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Vansellous  v.  Haen«,  26  OkL  243,  108  Pac.  11Q2,  holOln^  tbat  it  19  x\ot  necessary 
that  the  names  of  the  parties  who  claim  the  property  should  appear  in  the  bodj 
of  the  notice  to  quit*  and  that  it  is  sufficient  if  their  names  are  sij^ned  thereto. 

Sume— BieUt  of  aetftoii.*Cited  in  note  in  121  Anu  St  Bep.  403«  404,  on 
right  to  civil  action  for  forcible  entry  and  detainer. 

22  KAN.  219»  STATE  v.  THOMPSON 

22  KAN.  222,  STATE  ▼.  BKOWN 

Self-defense— Evidence.— -Cited  in  State  ▼.  Scott,  24  Kan.  68,  holding  evidence 
of  prior  assaults  and  threats  by  the  persons  assaulted  admissible  on  an  issue  of 
self-defense  in  a  prosecution  for  assault  with  intent  to  kill ;  McHugh  v.  Territory, 
17  Okl.  1,  86  Pac.  483,  holding  evidence  of  a  prior  assault  by  the  pCDsecutii^  wit- 
ness in  a  prosecution  for  tueault  with  intent  to  kill  admissible  to  show  the  feelioCB 
existing  between  the  parties,  where  defendant  claimed  to  have  acted  in  self-defense 
and  introduced  evidence  to  show  it ;  State  v.  Spendlove,  44  Kan.  "f,  24  Pac  67,  as 
to  the  competency  of  evidence  of  threats  by  deceased  against  defendant  charged 
with  murder. 

Cited  in  notes  in  8  K  R.  A.  (K.  S.)  527;  8&  Am:  St.  JEtep.  70&— on  evidence  of 
threats  in  prosecution  for  homicide. 

Miscondnct  of  bailiff  In  chari^e  of  jury.— Distinguished  in  Graves  v.  Ter- 
ritory, 16  Okl.  588,  86  Pac.  521,  8  Ann.  Cas.  649,  holding  the  wrongful  presence 
of  a  bailiff  in  the  jury  room  was  immaterial  error,  when  it  clearly  appeared  he 
took  no  part  in  the  deliberations  and  used  no  langnage  and  performed  no  act 
intended  to,  or  which  might  tend  to,  influence  the  jury  in  finding  a  verdict. 

92  KAN.  232,  BYJBSCAK  v.  OABBplC  CO4I.  ^  MINING  CO^ 

Reviev  o|  qn^stions  of  fkot.— Cllted  in  Woodward,  Fi^on  &  Co.  v.  Claiic,  30 
Kan.  78,  2  Pac  lOlQ^  in  support  of  a  review  of  the  conclusion  of  th^  trial  court  on 
a  demurrer  to  i^e  evidence,  where,  the  caae  w^af  submitted  solely  on  depositions 
and  other  written  te^imony ;  Cheney  v..  Hovey,  56  Kan.  637,  44  Pac.  605,  hold- 
ing that  where  a  cau^e  is  submitted  to  the  cni^  and  some  evidence  fairly  supports 
all  the  material  conclusioua  of  J^act,  and  a  new  trial  if^  dejxi^  such  conclusions 
will  not  be  disturbed  by  tl^  Su||reme  Court,  thougb  apparently  against  the  weight 
of  evidence;  First  Nat  Bant;  of  Concordia  ▼.  Mcintosh  &  Peters  live-Stock  & 
Commission  C6.,  72  Kan.  603(  84  Pa^.  535,  in  favor  of  canvajssing  evidence  in 
the  form  of  writings  and  diepp^tions  in  reyiewrini^;  finding;  Belknap  Hardware 
Mfg.  Co.  V.  Sleeth,  77  Kan*  164,  93  P^c.  580,'  holding  t%t  the  Supreme  Court 
may  re-examine  £yadings-  of  the  district  court  based  entirely  on  w^tten  and  docu- 
mentary evidence,  where  the  case  is  pre^ejit^ec^  in  practically  the  setmc  aspect  as  in 
the  trial  court. 

Corporations— Contracts  lij  Agaats.--Cited  in  Shermi^n  Center  Town  Co. 
V.  Morris,  4:{  Kan.  282,  23  Pac.  66&,  19i  Am.  St  Bep.  134,  holding  that  a  corpo- 
ration which  has  enjoyed  the.  benf&ts  of  a  contract  cMuiot  pload  it  was  ultra 
vires,  where  no  fraud  was  intended  or  has  been  committed;  Sherman  Center 
Town  Co«  V.  Swigart,  48  Kan.  2Si2,  23  £ae.  569,  m  Am.  St  Qtp.  137,  holding 
that  where  the  president  and  secretary  of  a  corporation  act  openly  and  publicly 
as  its  asiei^ts  ii^  n^lfing  contracts  and  generally  in  maiji^lng  its  business,  with  the 
understanding  s^d  acquiescence  of  its  directors  that  they  should  so  act,  it  will 
not  be  rel\ev^  f  r^m  liabUity  on  contracts  ^9  made,  on  the  mere  ground  that  the 
directors  failed  to  confer  authority  on  these  officers  by  recorded  vote  or  resolu- 
tion ;  Arkansas  Valley  Town  &  Land  Co.  v.  Lincoln,  56  Kan.  145,  42  Pac.  706, 
holding  tl^t  a  corporation  could  not  t>e  relieved  from  liability  on  a  contract  of 
guaranty  m^<^e  by  its  general  agent  with  a  party  thereby  inducted  to  incur  expense 
in  acting  thereon,  on  the  groun^  of  want  of  power  to  make  it  or  failure  of  its 
bo^rd  of  directors  fo  formaU]^  confer  authority  on  the  agent  to  enter  Into  it ;  Alex- 
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andria,  A.  ft  Ft  8.  R.  Go.  r.  Johnaon,  58  Kan.  175,  48  Pac.  817»  holding  that 
persons  who  guarantee  to  a  railroad  company  repayment  of  money  to  be  expended 
by  it  for  another  company  under  a  contract  between  them  cannot,  after  such  ex- 
penditure, defend  a  shit  on  their  guaranty  by  alleging  and  showing  a  lack  of  power 
in  plaintiff  to  enter  into  the  contract. 

Same^Adanissloiui  by  oAcers  or  »s«nts.— Cited  in  Water  Power  Go.  v. 
Brown,  23  Kan.  676,  holding  that,  in  admitting  the  declarations  of  officers  of  a 
corporation  in  enumerating  its  liabilities  including  therein  a  note  sued  on,  there 
was  not  such  a  disregard  of  the  rule  that  the  declarations  of  one  who  is  merely 
an  agent  bind  the  principal  only  when  made  pending  the  act  in  respect  to  which 
he  is  agent  as  compelled  reversal  of  the  judgment. 

RatifleatioiL  of  asent'a  acts  as  question  of  law.<-^ited  in  Adams  v.  Smith, 

19  Nev.  259,  9  Pac.  337,  10  Pac.  358,  holding  that  whether  undisputed  facts  op- 
erate as  a  ratification  of  an  agent's  acts  is  a  question  of  law. 

28  KAN.  250,  ABBOTT  t.  COXiElCAN,  81  AM.  BEP.   180 

Expert  testimony  as  to  ItandwYiting:.— Cited  in  Ort  v.  Fowler,  81  Kan. 
478,  2  Pac.  580,  47  Am.  Rep.  501 ;  Qaunt  v.  Harkness,  58  Kan.  405,  36  Pac.  739, 
42  Am.  St  Rep.  297— in  support. of  the  admissibility  of  testimony  of  expert  wit- 
nesses to  prove  the  genuineness  of  signatures  by  comparison  of  handw^riting ; 
O'Brien  y.  McKelvey,  59  Wash.  115,  109  Pac.  337,  holding  that  the  fact  that  a 
disputed  signature  is  lost  does  not  exclude  the  testimony  of  an  expert  who  had 
compared  it  with  an  admitted  signature,  especially  where  the  opposite  party  was 
presumably  in  possession  of  the  lost  writing  and  did  not  account  for  its  lo99. 

Cited  in  note  in  06  Am.  Dec.  241,  on  expert  testimony;  in  62  L.  R.  A.  842, 
874,  on  comparison  of  handwriting. 

Speeifle  objection  to  eTidenoe.— Cited  in  Daugherty  v.  Fowler,  44  Kan.  628, 
25  Pac.  40,  10  L.  R,  A.  314,  on  the  necessity  of  a  specilic  objection  to  evidence; 
Roark  y.  Greeno,  61  Kan.  299,  59  Pac.  656,  holding  that  an  objection  that  a  hy- 
pothetical question  assumes  facts  not  proyed  ought  to  point  out  with  particularity 
the  facts  which  are  claimed  to  be  untruly  stated;  Priest  y.  Robinson,  64  Kan. 
416,  67  Pac.  850,  holding  that  objection  to  offered  eyidence  must  be  specific,  and 
that  it  is  not  error  to  overrule  an  objection  that  it  is  incompetent,  irrelevant,  and 
immaterial,  as  not  pointing  out  that  it  is  not  the  best  evidence,  or  that  proper 
foundation  has  not  been  laid  for  its  introduction. 

22  KAN.  256,  DAYTOK  ▼.  BONART 

Homestead^Desoent.— Cited  in  Mitchell  v.  Mitchell,  69  Kan.  441,  77  Pac. 
98,  holding  that  the  title  to  a  homestead  does  not  descend  to  the  widow  and  chil- 
dren occupying  the  land  at  the  time  of  the  owner's  death,  to  the  exclusion  of 
other  heirs  who  may  reside  elsewhere,  but  descends  as  other  real  estate,  subject 
only  to  the  right*  of  occupancy  by  the  widow  and  children  residing  there  until  she 
remarry  or  the  children  all  become  of  age :  Hollinger  v.  Boatmen's  Bank,  69  Kan. 
519,  77  Pac.  263,  holding  that  the  legal  title  to  land  occupied  as  a  homestead  de- 
scends, on  the  death  of  the  owner  intestate,  to  his  widow  and  children,  who  in- 
herit thereby  present  and  valuable  interests  which  they  cannot  give  away  in  fraud 
of  their  creditors ;  Carter  v.  Becker,  69  Kan.  524,  77  Pac.  264,  on  title  to  home- 
stead descending  the  same  us  title  to  other  real  estate,  subject  only  to  the  right 
of  occupancy  by  those  entitled  to  the  privilege. 

Cited  in  note  in  56  L.  R.  A.  42,  57,  53,  84,  87,  on  rightt  of  children  in  home- 
stead  of  parent. 

Mame  Beviae  or  otlier  form  of  alienation*— Cited  in  Hannon  v.  Sommer, 
10  Fed.  601,  in  support  of  the  ri^ht  to  alienate  a  Kansas  homestead  by  joint 
deed  of  husband  and  wife,  and  of  the  right  of  the  survivor  to  alienajfce  his  or  her 
interest  subject  to  the  right  of  occupancy  by  membeis  of  the  family  entitled  there- 
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to  and  not  joining  in  the  conveyance;  Gatton  v.  Tolley,  22  Kan.  678^  holding 
that  if  the  homestead  occupied  by  the  widow  and  family  of  an  intestate  after  his 
death,  or  any  interest  therein,  is  sold  and  conveyed  while  occupied  by  her  or  any 
of  the  minor  cliildren,  the  title  or  interest  passes  to  the  purchaser,  but  that  the 
conveyance  would  not  inte];fere  'With  occupation  of  the  premises  by  occupants  not 
joining  in  the  sale ;  Martindale  ▼.  Smith,  81  Kan.  270,  1  Pac.  668,  holding  that  a 
husband  may  execute  a  valid  will  giving  his  entire  homestead  property  to  his  wife: 
Yining  v.  Willis,  40  Kan.  609,  20  Pac.  232,  holding  that  a  wife,  owning  a  home- 
stead in  her  own  name,  and  without  children,  may  without  her  husband's  consent 
devise  a  half  interest  in  the  land,  or  any  less  interest,  to  a  third  pdrson,  so  that 
after  her  death  such  person  can  take  such  interest 

8a]n&— Sale  for  decedent's  delite.— Cited  in  Fudge  y.  Fudge,  23  Kan.  416, 
holding  that  an  abandoned  homestead  becomes  subject  to  all  the  debts  of  an  in- 
testate, so  that  its  disi>osltion  is  a  part  of  the  settlement  of  the  estate,  and  within 
the  jurisdiction  of  the  probate  court;  Stratton  v.  McGandliss,  32  Kan.  512,  4 
Pac.  1018,  holding  a  homestead  subject  to  sale  for  the  owner's  debts  after  he  and 
his  widow  died,  there  being  no  minor  children  and  none  of  their  children  having 
resided  on  the  land,  and  no  conveyance  thereof  having  been  made  while  it  was 
occupied  as  a  homestead;  Barbe  v.  Hyatt,  50  Kan.  86,  31  Pac.  694,  holding  a 
part  of  a  homestead  abandoned  and  unoccupied  subject  to  sale  to  pay  the  deceased 
owner's  debts ;  Battey  v.  Barker,  62  Kan.  517,  64  Pac.  79,  56  L.  R.  A.  33,  holding 
that  a  homestead  was  subject  to  sale  for  the  debts  of  an  Intestate  owner  who  died 
leaving  an  adult  daughter  in  occupation  thereof  as  his  sole  heir. 

Same-Pariition.-4Dited  in  White  v.  White,  41  Kan.  556,  21  Pac.  604,  hold- 
ing that  a  child,  who  had  been  advanced  more  than  his  share  in  the  estate  of  an  in- 
testate consisting  only  of  the  homestead,  was  not  entitled  to  partition  thereof  as 
against  the  widow  who  purchased  the  interests  of  the  other  children  when  they 
became  of  age ;  Trumbly  v.  Martell,  61  t^an.  703,  60  Pac.  741,  holding  that  where 
a  widow,  being  the  head  of  a  family,  died,  leaving  children,  some  of  whom  were 
minors  who  continued  to  occupy  the  homestead,  partitions  thereof  could  not  be. 
made  before  the  minor  children  became  of  age,  if  they  objected ;  Towle  v.  Towle, 
81  Kan.  675,  107  Pac.  228,  27  L.  B.  A.  (N.  S.)  550,  authorizing  partition  and  di- 
vision of  a  homestead  by  the  widow  and  children  of  an  intestate  when  the  young- 
est child  arrives  at  majority  or  in  case  she  marries;  First  Nat  Bank  of  Hays 
City  V.  Carter,  81  Kan.  694,  107  Pac.  234,  holding  that  a  widow  occupying  s 
homestead  could  not  complain  of  the  forced  sale  of  an  adult  son*8  share,  and  that 
after  the  minor  children  arrived  at  majority  the  purchaser  was  entitled  to  par- 
tition. • 

Cited  in  note  in  4  Ia  R.  A.  (N.  S.)  787,  on  partition  of  homestead. 

Same— Validity  of  leasee— Cited  in  Compton  v.  People's  Gas  Co.,  75  Kan. 
572,  89  Pac.  1039,  10  L.  R.  A.  (N.  S.)  787,  holding  that  an  oil  and  gas  lease  on 
lands  of  which  a  widow  owns  an  undivided  one  half  and  the  other  half  belongs 
to  the  children,  and  a  part  thereof  is  occupied  by  the  fanuly  as  a  homestead.  Is 
not  void  because  executed  by  her  alone. 

22  KAN.  271,  WAIiI^CE  v.  HAIX 
Forcible  entry  and  detainer.— Cited  In  note  In  121  Am.  St.  Rep.  881,  on 

right  to  civil  action  for  forcible  entry  and  detainer. 

22  KAN.  277,  JOHNSON  v.  HUSBANB 

Special  qnestions  to  jnry.— Cited  in  Foster  v.  Turner,  31  Kan.  58.  1  Pac 
145,  as  to  the  submission  of  general  and  particular  questions  of  fact  to  jory; 
Robinson  v.  Palatine  Ins.  Co.,  11  N.  M.  162,  66  Pac'  585,  holding  that  the  coart 
may  withdraw  questions  after  submitting  them,  if  it  see  fit,  and  that  Cailuie  to 
compel  answer  is  the  same  as  though  the  court  refused  to  submit  questions  in 


16  NOTES  ON  KANSAS  BB3POBTB  (256-285 

the  first  instajice;  Qallegos  v.  Sandoval*  15  N.  M.  216,  106  Pac.  873,  in  support 
of  the  rule  that  the  court  may  in  its  discretion  withdraw  general  questions  and 
accept  a  general  verdict 

QuotleBt  verdlot^^Oited  in  Kansas  City,  W.  &  N.  W.  R.  Co.  v.  Ryan,  49 
Kan.  1,  30  Pac  108,  holding  that,  though  a  court  may  refuse  to  set  aside  a  ver- 
dict rendered  on  the  "average  theory/'  it  ought  not  to  suggest  that,  if  the  wit- 
nesses differ  as  to  values,  the  jury  ascertain  the  avei*age  of  the  estimates  first  and 
then  decide  whether  it  is  fair  or  full  value;  City  of  Ottawa  v.  Qilliland,  63  Kan. 
165,  65  Pac.  252,  88  Am.  St.  Rep.  232,  holding  that  a  quotient  verdict,  arrived 
at  by  dividing  the  sums  submitted  by  the  jurors  and  adding  a  nominal  sum  to  make 
the  amount  an  even  number,  without  further  deliberation  or  consideration,  should 
be  set  aside. 

Testimony  of  Juror*  to  inapeaoli  Terdiot.— Cited  in  State  v.  Clark,  34 
Kan.  289,  8  Pac.  528,  holding  that  the  fact  that  jurors  improperly  read  and  con- 
sidered certain  statements  during  their  deliberations'  may  be  shown  by  their  tes- 
timony, though  they  could  not  be  allowed  to  testify  that  their  verdict  was  based 
thereon  or  that  the  statements  infiuenced  them  in  forming  it 
.  Distinguished  in  City  of  Kinsley  v.  Morse,  40  Kan.  588,  20  Pac.  222,  holding 
that  a  verdict  ought  not  to  be  disturbed  when  no  agreement  was  made  until  after 
the  quotient  was  obtained. 

Porsonal  luiowledse  of  Jiiror.^-Cited  in  note  in  31  L.  R.  A.  491,  on  right 
of  jurors  to  act  on  own  knowledge  of  facts  in  or  relevant  to  issue. 

22  KAN.  285,  KANSAS  GENT.  KT.  CO.  v.  AIXEN,  31  AM.  REP.  190, 
Same  oase  on  subsequeiit  appeal,  24  Kan.  33 

Cited  in  Loveland  v.  Gardner,  79  Cal.  317,  21  Pac.  766,  4  L.  R.  A.  395 ;  Kansas 
Cent  Ry.  Co.  ▼.  Ireland,  22  Kan.  296— as  authority  for  reversing  a  judgment. 

Eaiiiiemt  domain— View  in  oondemnation  prooeedins*.— Cited  in  Cough- 
len  V.  Chicago,  I.  &  K.  Ry.  Co.,  36  Kan.  422,  13  Pac.  813,  as  to  the  discretion  of 
the  court  in  allowing  the  jury  to  view  premises  appropriated  for  a  railroad. 

Cited  in  note  in  92  Am.  Dec.  343,  on  view  by  court  or  jury. 

Same— Title  and  ri^ltte  aeqnired.— Cited  in  St.  Onge  v.  Day,  11  Colo.  368, 
18  Pac.  278,  holding  that  the  owner  of  land  through  which  a  railroad  runs  can- 
not use  the  right  of  way  in  actual  use  for  railroad  purposes,  or  recover  for  tres- 
passes committed  thereon  by  others,  the  company  being  entitled  to  the  exclusive 
use  thereof;  Missouri  Pac.  Ry.  Co.  v.  Manson,  31  Kan.  837,  2  Pac.  800,  on  the 
right  of  an  adjoining  landowner  to  demand  the  construction  of  cattle  guards  for 
his  use  or  protection;  Earlywine  v.  Topeka,  S.  &  W.  Ry.  Co.,  43  Kan.  746.  28 
Pac.  940,  holding  that  the  title  to  land  appropriated  for  a  railroad  remains  in 
the  owner  of  the  soil  and  the  company  could  remove  only  so  much  as  may  be 
necessary  to  construct  and  repair  its  road;  Kansas  Cent.  R.  Co.  v.  Board  of 
Com*rs  of  Jackson  County,  45  Kan.  716,  26  Pac.  394,  on  the  right  of  a  railroad 
to  compensation  for  expenditures  for  cattle  guards,  etc.,  where  a  highway  is  lo- 
cated and  established  over  its  right  of  way ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Con- 
Ion,  62  Kan.  416,  63  Pac.  432,  53  L.  R.  A.  781,  on  the  title  acquired  by  condemn 
(nation  for  a  right  of  way ;  Dillon  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  67  Kan. 
687,  74  Pac  251,  holding  that  the  owner  of  the  fee  in  lands  condemned  by  a  rail- 
road company  for  a  water  station  has  no  concurrent  right  of  possession  with  the 
railroad  company  of  that  portion  in  actual  use  by  the  company,  or  to  any  neces- 
sary for  its  use  in  protecting  its  pond  or  reservoir;  Atchison,  T.  &  S.  F.  Rj'.  Co. 
V.  Spaulding,  69  Kan.  431,  77  Pac.  106,  66  L.  R,  A.  587,  105  Am.  St  Rep.  175, 
2  Ann.  Cas.  546,  on  the  right  of  a  railroad  company  to  the  uninterrupted  and 
exclusive  possession  and  occupancy  of  its  tracks  and  right  of  way  in  a  case  of 
injunction  against  trespass  by  a  bicycle  rider;  Southern  Kansas  Ry.  Co.  v.  Ok- 
lahoma City,  12  Okl.  82,  G9  Pac.  1050,  as  to  the  title  and  rights  of  a  railroad 
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company  as  to  its  ri)g:ht  of  way  as  aff^ting  the  rights  of  a  city  to  extexld  streets 
across  it. 

Cited  in  note  in  93  Am.  Dec.  729  (par.  4),  on  interest  acquired  by  condemna- 
tion of  right  of  way. 

Sanie— AdTerse  po8sessioii.^-<3ited  in  Union  Pac.  Ry.  Co.  y.  Kindred,  43  Kan. 
134,  23  Pac.  112,  holding  that  the  possession  of  an  abutting  owner  cultiyating  and 
occupying  part  of  a  railroad  right  of  way  granted  by  Congress  as  an  easement 
was  not  adverse;  Missouri,  K.  &  T.  Ry.  Co.  v.  Watson,  74  Kan.  494,  87  Pac 
687,  14  L.  R.  A.  (N.  S.)  502,  holding  that  private  individuals  cannot  acquire  title 
by  adverse  possession  to  any  portion  of  a  right  of  way  granted  by  Congress  to 
the  Union  Pacific  Railroad  Company;  Northern  Counties  Investment  Trust  v. 
Enyard,  24  Wash.  366,  64  Pac.  516,  holding  that  title  by  adverse  possession  did 
not  inure  to  a  grantor  of  the  easement  and  his  successors  occupying  a  portion  of 
a  right  of  way  during  its  nonuser  by  the  railroad. 

Same— Farm  crossiass*— Cited  in  Kansas  City  &  E.  R.  Co.  v.  Kregdo,  32 
Kan.  608,  5  Pac.  15;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Davenport,  65  Kan.  206, 
69  Pac.  195,  on  the  right  of  a  railroad  to  close  up  an  undergrade  crossing  with- 
out consent  of  the  landowner  using  it,  and  the  right  to  recover  damages  therc^for; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Conlon,  9  Kan.  App.  116,  57  Pac,  1063;  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Conlon,  9.  Kan.  App.  338,  61  Pac.  321— on  the  right 
to  farm  crossings  over  a  railroad;  Missouri  Pac.  Ry.  Co.  v.  Pfrang,  7  Kan. 
App.  1,  51  Pac.  911,  on  the  necessity  of  a  niilroad  maintaining  gates  at  a  farm 
crossing. 

Same— Mineral  rlgltts.— Cited  in  Missouri,  K.  &  N.  W.  R.  Co.  v.  Rchmuck, 
69  Kan.  272,  76  Pac  836,  on  the  right  of  the  owner  of  the  fee  to  take  subjacent 
minerals  in  a  right  of  way. 

Same— MitieatioiL  of  damages.— Cited  in  note  in  26  L.  R.  A.  754,  on  miti- 
gation of  damages  in  condemnation  by  preserving  to  owner  an  estate,  rights,  or 
easements. 

Same— Rlsltt  to  lateral  snpport.— Cited  in  note  in  32  L.  R.  A«  (N.  S.)  156, 

on  condemnation  or  grant  of  land  for  railroad  as  carrying  right  to  support. 

Railroad— Realty  or  personalty^-Cited  in  note  in  66  L.  R.  A.  38,  on  nature 
of  railroad  as  realty  or  personalty. 

Same— TrespflUis  on  trmoks^-Oited  in  note  in  66  L.  R.  A.  687,  on  right  of 
railroaid  to  keep  trespassers  from  track  or  right  of  way. 

22  ;KAN.  296,  KANSAS  CENT.  RT.  GO.  ▼.  IRBI.AND 

22  KAN.  296,  ARTICAN  t.  KANSAS  CBNT.  RT.  CO. 

Contributor^  BeKli&«n^e.^-Cited  in  McQueen  y.  Cehtrail  Branch  tJnloii  Pac 
R.  Cd.,  30  Kan.  689,  1  Pac.  1^,  on  the  right  of  a  railroad  employ^  to  recover  for 
injuries  received  while  riding  on  a  defective  steam  hand  car,  knowing  its  condi- 
tion; Dewald  v.  Kansas  City,  Ft.  S.  &  G.  R.  Co.,  44  Kan.  586,  24  Pac.  1101, 
holding  that  a  demurrer  to  the  evidence  should  be  sustained  where  the  testimony 
of  plaintiff  in  an  action  for  the  death  of  a  passenger  shows  that  the  negligence 
of  deceased  contributed  directly  to  the  injuries  resulting  in  his  death;  Cum- 
mings  V.  Wichita  Railroad  &  Light  Co.,  68  Kan.  218,  74  Pac.  llOi,  1  Ann.  Cas. 
708,  on  contributory  negligence  as  affecting  the  right  to  recover  for  personal  in- 
juries on  account  of  negligence  in  the  construction  and  operation  of  a  street 
railroad;  Reynolds  v.  Missouri,  K.  &  T.  Ry.  Co.,  70  Kan.  340,  78  Pac.  801,  on 
contributory  negligence  as  affecting  the  right  of  a  teamster  to  recover  for  injuries 
in  using  a  railroad  crossing  which  was  in  an  unsafe  condition;  Falls  Tp.,  Chase 
County,  V.  Stewart,  8  Kan.  App.  403,  42  Pac.  926,  on  the  contributory  negligence 
of  a  person  injured  in  Using  a  defective  highway  with  notice  of  the  defect. 
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of  a  eit;(9s  22  XAlf.  3M,  A'imJJBIfc  ▼.  NEOSHO  FALLS  TP.,  WdOttSOH  dOtTHTY 
Comities— taxation  of  detaelied  tenitory.— Cited  in  State  ex  ^el.  Robb  v. 
«ac7!ii:eir  Board  of  Com'rs  of  Kiowa  County,  41  Kan.  630,  21  Pac.  601,  holding  detached 
territory  of  a  county  subject  to  taxation  to  pay  bonds  issued  pursuant  to  a  vote 
y- Co.  7. Kb  of  the  county  before  it  was  divided;  In  re  Apportionment  of  Indebtedness  be- 
iD;:on*:..-  tween  Freemont  and  Big  Horn  Counties,  8  Wyo.  1,  54  Pac.  1073,  holding  that 
■'■■r.:rrsiii:  though,  as  a  general  rule,  county  officials  cannot  act  outside  of  their  county,  and 
D.  74 111*  a  tax  collector  cannot  collect  against  property  outside  his  territorial  jurisdiction, 
:alsrir::  a  contrary  rule  prevails  where  property  subject  to  a  tax  lien  has  been  trans- 
:r;r.r^  '       f erred  to  another  county  by  a  division  of  the  county. 

a^re.^^       22  jKAK.  314»  BABNWEIX  t.  KEMPTOV 

nf^vrjz\  Contvaots— BeooTOvy  om  qiuu&tiiin  meruit  on  partial  performanee.^ 

Cited  in  School  Dist  No.  2  Wabaunsee  County  v.  Boyer  &  Boyer,  46  Kan.  54, 
P  r.:.  26  Pac.  484,  on  the  right  of  a  building  contractor  to  recover  what  a  defective 
building  is  reasonably  worth ;  School  Dist.  No.  46,  Lyon  County,  v.  Lund,  51 
Kan.  731,  33  Pac.  595,  holding  that,  when  one  party  fails  without  fault  to  perform 
BO  as  to  enable  him  to  sue,  it  'wouU  be  unjust  to  allow  the  other  to  retain  a 
benefit  derived  therefrom  without  paying,  and  that  the  law  generally  implies 
a  promise  to  pay  what  the  benefit  is  reasonably  worth  less  damage  sustained 
by  nonfulfillment  of  the  contract;  Limerick  v.  Lee,  17  OkL  165,  87  Pac.  859,  on 
the  right  of  a  plaintiff  to  recover  where  he  was  prevented  by  defendant  from  com- 
pleting his  contract  with  him  to  paper  and  paint  a  house. 

Distinguished  in  Model!  Tp.,  Norton  County,  v.  King  Iron  Bridge  &,  Mfg.  Co., 

2  Kan.  App,  237,  41  Pac.  1059,  holding  that  if  there  is  substantial  nonperform- 

'  '^  ajice  of  a  contract,  and  the  party  for  whom  materials  are  furnished  and  labor 

performed  refuses  to  accept  and  does  not  receive  or  retain  any  of  the  benefits  of 

Li'  the  contract,  no  implied  liability  arises. 

22  KAH.  318,  MOKOBR  ^.  BOABB  OF  0<»BFRd  OF  HARVSrr  OOVK- 

TT,  Same  oa*e  ok  sttbieqtiielit  ap|>^al,  '24  Kam.  t60 

'\'  Cited  in  Johns  v.  Hastings  &  Saxton,  22  Kan.  464;   Board  of  Com'rs  of  Rice 

County  V.  Lawrence,  23  Kan.  283— as  authority  for  affirming  a  judgment. 

^ '  Period  covered  bjr  official  bond.— Cited  in  Kaw  Life  Ass'n  v.  Lemke,  40 

Kan.  661,  20  Pac.  512,  holding  that  the  bond  required  by  Laws  1885,'  c.  131,  was 

s '  an  official  bond,  and  that  the  obligation  thereof  did  not  extend  beybnd  the  official 

year  for  which  it  was  given,  or  the  term  of  the  officer  giving  it. 

Cited  in  note  in  103  Am.  St.  Rep.  933,  on  liability  of  sureties  on  official  bond 
after  expiration  of  term  of  office. 

Temui  of  eoaaty  ol&cers.--<^ited  in  Pruitt  v.  Squires,  64  Kan.  855,  68  Pac. 
643,  as  to  the  terms  of  county  officers. 

'  Saiii»— OoiuecntiTe  terms  affectins  eligibility.— Cited  in  Horton  y.  Wat- 
son, 23  Kan.  229,  holding  that  a  county  treasurer's  second  and  third  terms  were 
not  consecutive,  within  Const,  art  9,  |  8,  so  that  he  was  eligible  to  hold  the 
office  for  such  third  term. 

22  KAN.  319,  TUtomU  ▼.  REESIS 

Pendenoy  of  other  action  as  defense.— Cited  in  Richardson  v.  Penny,  6 
Okl.  .328,  50  Pac.  231,  holding  pendency  of  a  prior  injunction  suit  between  the 
same  parties  as  to  the  possession  of  the  same  real  property  cannot  be  pleaded 
by  one  party  as  a  defense  to  forcible  entry  and  detainer. 

Property  In  onstodia  legist-Cited  in  McKinney  v.  Purcell,  28  Kan.  446; 
Farmers*  State  Bank  of  Arkansas  City  v.  Stephenson,  23  Okl  695,  102  Pac.  992 
—holding  that,  where  property  is  held  by  an  individual  under  a  redelivery  bond, 
it  is  to  be  deemed  in  custodia  legis,  the  same  as  if  in  possession  of  the  officer; 
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Ryan  t.  Parris,  4ft  Kan.  765^  30  Pac  172,  holding  that  a  temporary  injunction 
may  be  granted  to  restrain  the  sale  of  personal  property,  when  it  appears  that 
such  property  is  in  custodia  legis,  and  is  not  subject  to  the  judgment  under  which 
the  execution  issued,  and  that  a  sale  of  the  same  would  confer  no  title  on  the 
purchaser;  Sherburne  y.  Strawn,  52  Kan.  39,  34  Pac  405,  holding  that  prop- 
erty held  by  a  defendant  in  replevin  under  a  redelivery  bond  is  in  custodia  legis, 
and  all  parties  claiming  title  derived  through  a  subsequent  purchase  from  him 
are  bound  by  the  final  judgment  in  the  case;  Hulme  v.  Diffenbacher,  53  Kan.  ISl, 
36  Pac.  00,  holding  that,  when  goods  are  replevined  from  an  officer,  they  become 
in  custodia  legis,  and  neither  plaintiff  nor  his  trustees  or  assignees  can  sell  them, 
and  pass  a  title  which  would  be  good  in  case  he  failed  in  the  suits. 

22  KAN.  323,  BAKER'S  ESTATE  ▼.  HENTJO 

Caae-made— Aiitlioritjr  to  settle  and  alsn*— Cited  in  Litsey  y.  Moffett,  29 
Kan.  507,  holding  that  a  contest  court  had  no  authority  to  settle  and  sign  a  case- 
made. 

22  KAN.  326,  HENTIO  v.  JAMES 

Liability  of  corporate  atocklioldera  for  debta.^— Cited  in  M.  D.  Wella  ft 
Co.  v.  Robb,  43  Kan.  201,  23  Pac.  148;  United  States  Wind- Engine  &  Pamp  Co. 
V.  Davies,  2  Kan.  App.  611,  42  Pac.  590— as  to  the  nature  of  a  stockholder's  lia- 
bility for  debts;  Van  Demark  v.  Barons,  52  Kan.  779,  35  Pac.  798,  holding  that 
shares  of  corporate  stock  are  personal  property,  and  may  be  transferred  like 
other  property,  unless  the  transfer  is  restrained  by  charter  or  articles  of  associa- 
tion, and  that  a  bona  fide  transfer  terminates  the  liability  of  the  transferror  to 
the  company  or  to  creditors. 

Same— EaLforeement  by  ezeoution.^— Cited  in  Howell  y.  A.  Manglesdorf  & 
Co.,  33  Ejin.  194,  5  Pac.  759;  Hoyt  v.  Bunker,  50  Kan.  574,  32  Pac.  126,  on  the 
character  of  an  order  for  execution  against  stockholders;  McClelland  v.  Cragon, 
54  Kan.  599,  38  Pac.  776,  on  the  validity  of  an  order  for  execution  against  a 
stockholder;  Achenbach  v.  Pomeroy  Coal  Co.,  2  Kan.  App.  357,  42  Pac  734, 
holding  that  the  summary  proceedings  by  execution  against  a  stockholder  cannot 
be  employed  against  the  estate  of  a  deceased  stockholder  in  course  of  settlement 
in  probate  court. 

Same— Enf  oreement  by  aotioii.*-Cited  in  Bhodes  v.  United  States  Nat  Bank, 
66  Fed.  512,  13  C.  C.  A.  612,  34  L.  B.  A.  742,  holding  that  an  action  may  be 
maintained  to  enforce  the  liability  in  a  federal  court  in  another  state;  McVicker 
V.  Jones,  70  Fed.  754,  in  support  of  an  action  of  debt  to  enforce  the  liability  of  a 
stockholder  of  a  Kansas  corporation;  Whitman  v.  National  Bank  of  Oxford,  83 
Fed.  288,  28  C.  C.  A.  404,  holding  that  an  action  by  a  judgment  creditor  of  an 
insolvent  Kansas  corporation  to  charge  a  stockholder  is  transitory,  and  may  be 
brought  in  a  federal  court  in  another  state  against  a  nonresident  stockholder; 
Western  Nat.  Bank  of  New  York  v.  Reckless,  96  Fed.  70,  in  support  of  the  prop- 
osition that  an  action  at  law  by  a  single  judgment  creditor  Hes  against  a  single 
stockholder  to  enforce  the  liability  created  by  the  laws  and  Constitution  of  the 
state;  Ferguson  v.  Sherman,  116  Cal.  169,  47  Pac.  1023,  37  L.  R,  A.  622,  holding 
that  the  contract  of  stockholders  of  a  Kansas  corporation  as  to  personal  liability 
is  in  the  nature  of  a  contract  of  guaranty,  on  which  action  will  lie,  after  remedy 
against  the  corporation  is  exhausted,  in  any  state  when  jurisdiction  of  the  pei'son 
may  be  obtained. 

22  KAH.  330,  HENTIO  t.  JAMES 

22  KAN.  330,  REEVE  v.  DOWNS 

Pureliaser  in  possession  resisting:  paymeni.F^ited  in  Dunn  ▼.  IfiUs,  70 
Kan.  656,  79  Pac.  146,  502,  3  Ann.  Cas.  363;   Brown  v.  McCrie,  77  Kan.  230,  94 
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Fac  144— on  the  right -of  a  purchaser  of  land  in  possession  to  resist  payment  on 
accoant  of  alleged  defects  in  the  title. 

Pleadins  first  qnestioiied  by  objection  to  testiiiion7.*-Cited  in  Young 
y.  Seyery,  5  Okl.  630,  49  Pac.  1024,  holding  that  an  allegation,  though  indefinite 
and  uncertain  and  otherwise  defectiye,  of  a  material  and  necessary  matter,  was 
sufficient  when  first  questioned  by  an  objection  to  introducing  testimony  there- 
under. 4 

22  KAK.  336,  2PBOUL  t.  ATCHISON  NAT.  BANK 

Exempt  property— Risbt  to  dispose  tliereof  ia  Ke>'ol*-~Cited  in  Ker- 
shaw y.  WUley,  22  OkL  677,  98  Pac.  906,  on  the  proposition  that  a  debtor  in 
disposing  of  property  can  commit  a  fraud  on  his  creditors  only  by  disposing  of 
such  as  the  creditor  has  a  legal  right  to  look  to  for  his  pay. 

Same— Homesteads-Cited  in  First  Nat  Bank  of  Humboldt  y.  Glass,  79  Fed. 
706,  25  C.  C.  A.  151,  holding  that  the  use  of  property  that  is  not  exempt  from 
execution  by  debtor  to  procure  the  title  to  a  homestead  in  his  own  name  is  not  a 
fraud  on  his  creditors;  Huenergardt  y.  John  S.  Brittain  Dry  Goods  Co.,  116 
Fed.  31,  63  C.  C.  A.  505,  holding  that  the  bankruptcy  law  does  not  affect  the 
rights  of  an  insolyent  debtor,  during  the  four  months  period  prior  to  bankruptcy, 
with  respect  to  exemptions,  and  that  under  the  laws  of  Kansas  he  may  change 
bis  homestead  during  that  time  to  one  more  valuable,  if  done  in  good  faith,  with- 
out fraud;  In  re  Stone,  116  Fed.  35,  holding  that  the  fact  that  a  bankrupt  re- 
moved, with  a  family,  into  a  building  owned  by  him  after  he  became  insoWent, 
annl  in  contemplation  of  bankruptcy,  does  not  defeat  his  claim  of  homestead; 
In  re  Wilson,  128  Fed.  20,  59  C.  C.  A.  100,  holding  that  in  California  the  use  of 
funds  by  an  insolvent  debtor  to  purchase  a  homestead  or  discharge  a  lien  thereon 
is  not  fraudulent,  and  did  not  invalidate  his  claim  to  the  exemption  or  give  his 
trustee  in  bankruptcy  the  right  to  a  lien  thereon  for  the  amount  diverted  from 
creditors;  Citizens'  Bank  of  Garnett  v.  Bowen^  25  Kan.  117,  holding  that  incum- 
bering of  a  homestead  by  the  wife  executing  a  mortgage  thereon  was  a  sufficient 
consideration  for  a  parol  agreement  that  she  was  to  have  the  money  procured 
thereby  and  deposited  in  her  name,  and  that  it  was  her  personal  property  and 
not  subject  to  demand  of  her  husband's  creditors;  Hopper  y*  Arnold,  74  Kan. 
250,  86  Pac.  469,  on  the  proposition  that  a  debtor^  cannot  commit  a  fraud  on  his 
creditors  by  any  conveyance  or  disposition  of  his  homestead;  Hunter  y.  Griifith, 
12  Okl.  436,  72  Pac.  361,  holding  that  an  insolvent  debtor  could  secure  to  herself 
and  family  a  homestead  by  purchasing  a  house  and  lot  by  nonexempt  assets,  and 
occupying  the  same  as  a  residence. 

Cited  in  note  in  69  L.  R.  A.  358,  on  effect  of  conveyance  by  husband  to  wife. 

Saiaei  iffiyecation  agaJast  om  general  |ndsiiLent.^«Cited  in  Naill  v.  Kansas 
Farmers'  Fire  Ins.  Co.,  47  Kan.  223,  27  Pac.  854,  in  support  of  the  proposition 
that,  if  a  general  judgment  is  rendered  against  a  debtor,  his  exempt  property 
cannot  be  taken  and  sold  on  an  execution  issued  on  such  judgment,  whether  he 
answered  the  original  petition  or  not 

Tra&saotions  between  Imsband  and  wife.^!];ited  In  Horder  y.  Horder,  23 
Kan.  391,  33  Am.  Rep.  167,  holding  a  deed  by  a  husband  to  his  wife,  without 
other  consideration  than  love  and  affection,  valid  after  his  death  against  an  heir 
of  full  age  when  it  was  executed  and  not  dependent  on  him;  Munger  v.  Baldridge, 
41  Kan.  236,  21  Pac.  159,  13  Am.  St.  Rep.  273,  holding  that  a  married  woman 
may  appoint  her  husband  by  power  of  attorney  as  her  agent  to  convey  her  in- 
choate interest  in  his  real  estate,  and  that  an  instrument  duly  signed  by  himself, 
and  by  him  for  her  under  such  authority,  is  effectual  to  transfer  such  interest. 

Cited  in  note  in  133  Am.  St.  Rep.  610,  on  conveyance  from  husband  to  wife. 
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22  KAN.  344,  HZSABBICK  '▼.  TOUKT 

Application  of  doctrine  of  caveat  emptoT*^^ited  in  Miller  ft  Lnz  ▼• 
Gray,  136  Cal.  261,  68  Pac.  770,  holding  the  doctrine  of  caveat  emptor  applicable 
to  a  lease  by  an  administrator. 

Belief  from  bid  at  jndioial  uaXe — Cited  in  note  in  70  Am.  Dec.  573,  579, 
as  to  when  purchasers  at  judicial  sale  may  obtain  release  from  bid. 

Confirmation  of  jndioial  sale.— Cited  in  note  in  29  Am.  St.  Rep.  408^  on 
order  confirming  judicial  sale. 

Condnot  ineonsiatent  with  claim  of  erxw«— Cited  in  Seavems  t.  State, 
76  Kan.  020,  93  Pac.  163,  holding  that  the  conduct  of  appellant  in  proceedings 
to  purchase  school  lands  was  inconsistent  with  a  claim  of  error  in  the  judgment 
of  the  probate  court  denying  his  petition. 

22  KAN.  352,  PALMER  v.  WA0DEIX 

"Wliat  oonstitnte*  a  natnral  water  conrse.— Cited  in  Union  Trust  Go.  of 
New  York  v.  Cuppy,  26  Kan.  754,  as  to  what  constitutes  a  natural  water  course ; 
Union  Pac.  Ry.  Co.  v.  Dyche,  31  Kan.  120,  1  Pac.  243;  Chicago,  K.  ft  W.  R. 
Co.  V.  Morrow,  42  Kan.  339,  22  Pac.  413— holding  that  for  a  water  course  there 
must  be  a  channel,  a  bed  to  the  stream,  and  not  merely  lowland  or  a  slough 
over  which  water  flows;  Chicago,  K.  &  N.  Ry.  Co.  v.  Steck,  51  Kan.  737,  33 
Pac.  601,  holding  evidence  insufficient  to  show  the  obstruction  of  a  natural  wa- 
ter course;  Singleton  v.  Atchison,  T.  ft  S.  F.  Ry.  Oo.,  67  Kan.  284,  72  Pac. 
284,  holding  that  a  channel  or  other  depression  in  the  ground  forming  a  river 
bank  through  which  water  escapes  and  flows  only  at  times  of  high  water  was  not 
a  natural  water  course,  and  obstruction  of  its  flow  to  the  damage  of  another  was 
damnum  absque  injuria ;  Brown  v.  Schneider.  81  Kan.  486,  106  Pac.  41,  185  Am. 
St.  Rep.  396;  Missouri  Pac.  Ry.  Co.  v.  Wren,  10  Kan.  App.  408.  62  Pac  7; 
Rait  v.  Furrow,  74  Kan.  101,  85  Pac.  984,  6  L.  R.  A.  (N.  S.)  167,  10  Ann. 
Cas.  1044— defining  a  natural  water  course;  City  of  Paola  ▼.  Carman,  80  Kaa. 
702,  103  Pac.  83,  holding  that  findings  of  fact  in  a  suit  to  enjoin  obstruction 
of  an  alleged  water  course  showed  the  nonexistence  of  a  natural  water  conne, 
so  that  defendants  were  entitled  to  judgment;  West  y.  Taylor,  16  Or.  165,  13 
Pac.  665,  hoMing  that  a  stream  does  not  cease  to  be  a  water  course  and  become 
mere  surface  water  because  it  spreads  out  at  certain  points  over  a  level  meadow 
several  rods  in  width,  and  flows  for  a  distance  without  defined  banks  before  flow- 
ing again  in  a  defined  channel. 

Obatmotini:  flow  of  water.p-Cited  in  note  in  85  Am.  St.  Rep.  719,  oo 
right  of  landowner  to  accelerate  or  diminish  flow  of  water  to  or  from  lands  of 
another;    in  59  Ia  R.  A.  901,  on  liability  for  damming  back  stream. 

Same— Snrface  waters— Cited  in  Walker  v.  New  Mexico  ft  S.  P.  R,  On., 
165  U.  S.  598,  17  Sup.  Ot.  421,  41  L.  Ed.  837,iholdiag  tJiat  an  exception  to  ttie 
common-law  rule  against  liability  for  the  obstruction  of  surface  water  waa  not 
applicable  when  it  appeared  that  the  mountainous  district  from  which  the  wa- 
ters  flowed  was  from  4  to  18  miles  from  the  railroad  embankment  complained 
of  as  an  obstruction;  Los  Angeles  Cemetery  Ass'n  v.  City  of  Ijos  Angeles*  103 
Cal.  461,  37  Pac.  375,  holding  that  the  general  rule  that  municipal  corporations, 
in  the  grading  and  improvement  of  streets,  need  not  provide  for  the  escape  of 
mere  surface  water,  was  an  exception  when  the  water,  owing  to  the  conformation 
of  the  adjoining  country,  has  formed  for  itself  a  definite  channel  in  which  it  is 
accustomed  to  flow,  though  the  channel  does  not  come  within  the  common-law 
definition  of  a  water  course;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hamn^er,  22  Kan. 
7<i3,  31  Am.  Rep.  216,  holding  that  an  embankment  causing  an  accumulation 
of  surface  water  on  adjoining  land  to  its  damage  gives  to  the  owner  no  cause 
of  action,  and  that  the  rule  was  not  changed  as  to  a  railroad  embankment  through 
which  a  culvert  could  have  been  made  sufficient  to  aftord  an  outlet;    Gibbs  ▼. 
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Williams,  25  Kan.  214»  87  Am.  Rep.  241,  defining  an  exception  to  the  jreneral 
rule  allowing  the  obstruction  of  surface  water;  Kansas  City  &  E.  R.  Co.  t. 
Riley,  33  Kan.  374,  6  Pac.  581,  holding  that  with  some  exceptions  the  common- 
law  doctrine  as  to  the  obstruction  and  flow  of  surface  water  prevails  in  Kansas, 
and  that  on  the  facts  disclosed  on  the  trial  the  case  in  question  was  not  within 
an  exception  thereto. 

Cited  in  note  in  6  L.  R.  A.  (N.  S.)  157,  on  surface  water  as  source  of  water 
coarse;  in  22  L.  R.  A.  (N.  S.)  79j3,  797,  on  right  o£  owner  of  lower  as  against 
upper  landowner  to  obstruct  surface  water  in  natural  channel. 

Joinder  of  parties  and  eauaes  of  aetion.— Cited  in  Creer  v.  Bancroft 
Land  &  Irr.  Co.,  13  Idaho,  407,  90  Pac.  228,  holding  that,  where  14  plaintiffs 
sued  to  compel  a  water  company  to  deliver  them  sufficient  water  to  irrigate,  each 
owning  and  holding  his  land  separately  and  each  having  separate  written  con- 
tracts with  defendant  to  furnish  water,  it  was  error  not  to  sustain  a  demurrer 
for  misjoinder  of  plaintiffs  and  causes  of  action;  Durein  v.  Pontious,  34  Kan. 
353,  8  Pac.  428,  holding  that  joint  action  by  infant  children,  injured  in  their 
means  of  support  by  the  intoxication  of  their  father,  could  not  be  maintained 
under  the  civil  damage  law;  Atchison  St  Ry.  Co.  v.  Nave,  38  Kan.  744.  17 
Pac.  587,  5  Am.  St.  Rep.  800,  holding  that  two  or  more  persons,  each  owning 
distinct,  though  adjoining,  lots  and  buildings  on  a  street,  m^y  unite  to  restrain 
a  threatened  obstruction  or  nuisance  arising  from  the  unauthorized  construction 
of  a  street  railroad,  injuring  them  in  common;  Leavenworth,  K.  &  S.  Ry.  Co. 
y.  Wilkins,  45  Kan.  674,  26  Pac  16,  holding  that  a  cause  of  action  for  injuries 
to  the  lands  of  one  person  could  not  be  joined  with  an  action  for  injuries  to 
lands  owned  by  him  and  anotljier  jointly;  Hurd  v.  Simpson,  47  Kan.  372,  27 
Pac.  961,  holding  there  was  no  error  in  rendering  a  joint  judgment  in  favor  of 
plaintiffs  in  a  case  where  no  question  is  raised  as  to  a  misjoinder  of  causes  of 
action  or  of  parties  by  either  demurrer  or  answer;  Missouri,  K.  &  T.  Ry.  Co. 
y.  Haber,  56  Kan.  604,  44  Pac.  632,  holding  that  persons  injured  by  shipping 
or  driving  diseased  cattle  into  the  state  nught  be  joined  as  defendants  in  an 
action  against  the  owner  for  damages,  and  that  in  such  action  the  defendants 
injured  might  set  up  their  causes  of  action,  and  obtain  judgments,  and  have 
their  liens  on  the  cattle  adjusted;  State  Ins.  Co.  of  £>es  Moines,  Iowa,  v.  Bel- 
ford,  2  Kan.  App.  280,  42  Pac.  409,  holding  that  two  or  more  persons  having 
separate  and  distinct  causes  of  action  against  the  same  defendant,  though  aris- 
ing from  the  same  transaction,  cannot  unite,  nor  can  several  plaintiffs  in  one 
complaint  demand  several  distinct  matters  of  relief,  no^  can  they  enforce  joint 
and  separate  demands  against  the  same  defendants  in  one  and  the  same  action. 

Cited  in  note  in  71  Am.  Dec.  312,  314,  on  joindtt  of  parties  in  action  to  abate 
nuisance;  in  118  Am.  St.  Rep.  878^  on  actions  against  two  or  more  persons 
creating  or  maintaining  a  nuisance. 

Bomdariea  of  river  as  detemljiliis  riparian  rislit*.— Cited  in  Yentuzu 
Land  &  Power  Co.  v.  Meiners,  186  Oal.  284,  68  Pac.  818,  89  Am.  St.  Rep.  128, 
holding  that  the  high  banks  which  confine  the  stream  in  its  entire  width  at  its 
highest  flow  must  be  taken  as  a  river's  true  boundaries,  and  that  at  the  highest  flow 
water  in  the  river's  entire  width  between  the  high  banks  is  subiect  to  the  right 
of  user  by  a  riparian  owner. 

22  KAN.  359«  HAB^ET  v.  CENTRAL  BRANCH  UNION  PAC.  R.  CO. 

Cited  in  St  Louis  &  S.  F.  Ry.  Co.  v.  Ellis,  25  Kan.  108,  as  authority  for  re- 
Tersing  a  judgment. 

FIoadlliiK  in  aotioa  agaimt  railroad  oompanyd^-Cited  in  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Jordon  Stock-Food  Co.,  67  Kan.  86,  72  Pac.  533,  holding 
that  the  petition  in  replevin  against  a  railroad  company,  for  property  received 
for  transportation  from  a  person  wrongfully  in  possession  need  not  allege  that 
defendant's  road  runs  into  or  through  the  county  in  which  suit  is  brought. 
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Same— KUUns  •took«— Cited  In  St.  Louis  ft  S.  F.  Ry.  Co.  ▼.  Byron,  24 
Kan.  350,  holding  that  the  bill  of  particulars  in  an  action  under  the  stock  law 
of  1874  must  state  or  show  that  the  stock  was  injured  or  killed  in  the  county  in 
which  suit  was  commenced ;  Kansas  City,  L.  &  S.  Ry.  Co.  v.  Phillibert,  25  Kan. 
582,  holdiniT  that,  in  an  action  under  the  stock  law  of  1874  for  killing  a  horse 
by  a  train,  it  was  shown  as  required  by  the  statute  that  the  injury  was  done 
in  the  county  in  which  suit  was  brought;  St.  Louis  &  S.  F.  R.  Co.  y.  Hoff, 
76  Kan.  506,  92  Pac.  539,  holding  that  it  is  necessary  in  an  action  against  a 
railroad  for  killing  stock  caused  by  its  failure  to  inclose  its  road  with  a  fence, 
to  allege  such  failure  in  some  manner. 

Private  action  for  Tiolation  of  statute.— Cited  in  note  in  9  Lb  R«  A. 
(N.  S.)  355,  on  private  action  for  violation  of  statute  not  expressly  conferring  it 

22  KAN.  363,  HUBBABD  v.  OG0EN 

Implied  eoBtraet  of  auretysliip— Husband  and  wife  niortKAK^AS  Px^P* 

erty.^-Cited  in  Burtis  v.  Wait,  33  Kan.  478,  6  Pac  783,  holding  that,  where 
a  wife  executes  a  mortgage  on  her  own  real  estate  to  secure  the  individual  debt 
of  her  husband,  she  is  his  surety  to  the  extent  of  the  mortgaged  property,  and 
his  discharge  in  bankruptcy  does  not  discharge  her  from  liability  on  the  mort- 
gage; Jackson  v.  Longwell,  63  Kan.  93,  64  Pac.  991,  holding  that  a  mortgage 
on  a  wife*s  land  securing  a  joint  note  made  by  her  and  her  husband  conld  be 
foreclosed  and  the  land  sold  to  pay  a  judgment  on  the  note  against  him,  when 
the  note  was  barred  by  limitations  as  to  her,  but  not  as  to  him. 

8nretie8—I>isoliarse«— Cited  in  Union  Stove  &  Machine  Works  v.  Caawdl, 
48  Kan.  689,  29  Pac.  1072,  16  L.  R.  A.  85,  on  the  rights  of  sureties,  where  the 
creditor  and  principal  debtor  extend  the  time  of  payment;  Diehl  v.  Davis,  75 
75  Kan.  38,  88  Pac.  532,  12  Ann.  Cas.  548,  holdinsr  that,  if  a  wife  sign  her  hus- 
band's note  as  surety  and  secure  it  by  a  mortgage,  an  agreement  extending:  the 
time  of  payment  so  as  to  discharge  her  personal  liability  discharges  the  mort- 
gage security;  Peru  Plow  &  Wheel  Co.  v.  Ward,  1  Kan.  App.  6,  41  Pac  64, 
holding  that  a  surety  on  three  notes,  due  in  one,  two,  and  three  years,  respec^ 
tively,  was  released  from  liability  by  an  agreement  without  his  consent,  that  all 
should  become  due  on  failure  to  pay  either  and  an  action  on  the  three  notes  with- 
in two  years;  Hardman  v.  Portsmouth  Savings  Bank,  10  Kan.  App.  327,  61 
Pac;  984,  holding  that  a  husband,  without  his  wife's  consent,  cannot  by  contract 
with  the  mortgagee,  extend  the  duration  of  a  mortgage  lien  on  their  homeetead 
beyond  its  original  term. 

22  RAN.  374,  HOOE  t.  NORTON 

Res  jadioatap-Oonolnsiveness  of  orders  and  deei«ione  on  niotions.f— 

Cited  in  Board  of  Com'rs  of  Wilson  County  v.  Mcintosh,  80  Kan.  284,  1  Pac 
572,  holding  a  decision  on  a  motion  to  retaz  costs  could  not  be  treated  mm  a 
nullity  and  the  question  relitigated  in  a  subsequent  action. 

Same— Attaebment   and   samislinient.»Oited  in  Watson  v.  Jackson,   24 

Kan.  442,  holding  that  the  decision  to  discharge  property  from  attachment,  made 
on  motion  before  a  justice  of  the  peace  on  the  ground  that  it  was  exempt,  was 
not  conclusive ;  Kerr  v.  Reece,  27  Kan.  469,  holding  that  an  action  for  a  wrong- 
ful attachment  is  not  prematurely  commenced  after  dissolution  of  the  attach- 
ment and  before  final  determination  of  the  action  in  which  it  issued ;  Thomas 
V.  Baker,  41  Kan.  350,  21  Pac.  252,  holding  that  where  a  purchaser  of  property 
attached  on  the  ground  that  it  was  sold  to  defraud  creditors  appeared  and  took 
part  in  the  trial  of  a  motion  by  the  seller  to  dissolve  the  attachment  based  on 
tlie  falsity  of  the  affidavit,  and  it  was  adjudged  that  the  sale  was  fraudulent, 
such  appearance  and  judgment  did  not  preclude  the  purchaser  from  suing  to 
recover  the  property;  Axman  v.  Duecker,  45  Kan.  179,  25  Pac  582,  holding 
an  order  requiring  a  garnishee  to  answer  conclusive  till  reversed  or  set  aside  in 
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a  direct  adtion ;  J;  V.  Brinkman  Co.  Bank  y.  Gustin,  63  Kas.  758,  66  Pac.  900, 
holding  an  order  at  chambers  discharging  an  attachment  levied  by  an  officer  not 
qualified  to  make  the  levy,  made  after  plaintiff  released  the  attachment,  in  ab- 
sence of  his  counsel  and  without  contest,  is  not  an  adjudication  against  the  right 
to  a  subsequent  attachment  on  the  original  affidavit;  Western  Grocer  Go.  v. 
Alleman,  81  Kan.  543,  106  Pac.  460,  27  U  R.  A.  (N.  S.)  620,  135  Am.  St. 
Rep.  398,  holding  the  denial  of  motions  to  dissolve  an  attachment  and  to  re- 
lease property  from  its  operation  conclusive  against  .defendant  that  the  attach- 
ment rightfully  issued;  Schwartzberg  v.  Central  Avenue  State  Bank,  84  Kan. 
581,  115  Pac.  110,  holding  that  a  final  judgment  for  defendant  in  attachment  is 
conclusive  that  the  attachment  was  unlawfully  and  wrongfully  obtained;  Frazer 
V.  Barry,  4  Kan.  App.  33,  45  Pac.  724,  holding  that  the  decision  of  a  motion 
to  discharge  an  attachment  based  on  the  ground  of  the  priority  of  a  chattel 
mortgage  lien  is  not  conclusive,  and  that  the  same  subject-matter  may  be  litigated 
in  a  subsequent  action  by  the  mortgagee  for  possession;  Nixon,  y.  Johnson,  7 
Kan.  App.  239,  52  Pac.  702,  holding  that  a  justice  of  the  peace  to  whom  a  case 
is  transferred  by  change  of  venue  has  no  authority  to  set  aside  and  reverse  an 
order  of  the  justice  before  whom  the  cause  was  originally  pending,  oyemiling  a 
motion  to  dissolve  an  attachment;  Wliite  v.  Ladd,  41  Or.  324,  68  Pac.  739, 
93  Am.  St.  Rep.  732,  holding  a  judgment  ordering  the  sale  of  attached  property 
conclusive  as  to  a  question  as  to  the  sufficiency  of  service  to  give  jurisdiction, 
raised  in  an  amended  complaint  and  not  controverted. 

]>aiiias6»--I'Osa  of  pvoflta.p-Cited  in  Brown  v.  Hadley,  43  Kan.  267,  23 
Pac.  492,  holding  that  the  measure  of  damages  for  a  breach  of  contract  by  a 
vendor  to  furnish  milch  cows  to  a  purchnfler  of  land  was  the  reasonable  profit 
arising  from  their  use  for  the  purpose  set  forth  in  the  contract,  as  experience 
of  dairymen  in  the  locality  shows  can  be  estimated  with  reasonable  certainty ; 
Arkansas  Valley  Town  &  Land  Co.  v.-  liincoln,  56  Kan.  145,  42  Pac.  706,  hold- 
ing that,  when  a  town  company  induced  one  to  remove  his  store  building  and 
sfock  to  a  new  town  site,  by  a  contract  of  guaranty  that  a  railroad  would  be 
built  to  such  site  within  a  given  time,  loss  of  profits  of  his  established  business 
was  property  considered  in  estimating  damages  for  breach  of  such  contract; 
Paola  Gaa  Co.  v.  Paola  Glass  Co.,  56  Kan.  614,  44  Pac.  621,  54  Am.  St  Rep. 
598,  holding  that  prospective  profits  could  not  be  recovered  in  an  action  for 
breach  of  contract  to  supply  a  glass  company  with  fuel  gas  for  its  factory,  where- 
by it  was  alleged  to  have  failed  in  business;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Thomas,  70  Kan.  409.  78  Pac.  861,  holding,-  in  an  action  against  a  railroad  com- 
pany for  a  breach  of  contract,  where  the  damages  were  for  loss  of  profits  on 
watches  which  plaintiff  claimed  he  might  have  sold  to  employes,  that  his  claim 
was  too  speculative,  remote,  and  contingent;  Enlow  y.  Hawkins,  71  Kan.  033, 
81  Pac.  189,  holding  that  shocked  com  purchased  to  be  fed  to  cattle  is  wrong- 
fully destroyed  by  the  vendor,  and,  when  such  feed  cannot  be  obtained,  he  is  liable, 
not  only  for  the  property  destroyed,  but  for  the  direct  and  immediate  conse- 
quences of  the  destruction  of  the  corn;  Fredonia  Gas  Co.  v.  Bailey,  77  Kan. 
296,  94  Pac.  258,  holding  that  anticipated  profits  may  be  allowed  as  damages 
on  breach  of  a  contract,  where  the  business  undertaken  is  not  new  or  untried, 
and  has  been  established  to  such  an  extent  that  a  safe  basis  can  be  found  on 
which  to  estimate  them  with  reasonable  certainty;  Dody  v.  State  Bank  of  Com- 
merce, 82  Kan.  406,  108  Pac.  804,  as  to  the  recovery  of  prospective  profits  as 
an  element  of  damages  for  a  wrongful  attachment;  Larabee  Flour  Mills  Co.  y. 
Missouri  Pac.  Ry.  Co.,  85  Kan.  214,  116  Pac.  901,  on  the  recovery  in  mandamus 
proceedings  of  damages  for  loss  of  profits;  Carlson  v.  Stone^Ordean-Wells  Co., 
40  Mont.  434,  107  Pac.  419,  holding  that  loss  of  profits  may  he  recovered  as 
an  element  of  damages  for  breach  of  a  contract,  provided  they  are  certain  and 
such  as  might  properly  be  expected  to  follow  the  breach;  Choctaw,  O.  &  G. 
R,  Co.  y.  Alexander,  7  Okl.   579,  52  Pac.  944,  on  the   recovery  of  prospective 


22  BjiN.)         K0TB6  ON  KANSAS  EXPORTS  M 

profits  from  plaintiff's  busitiess  in  case  of  the  destmction  of  Bis  xlMiiaes  by  fire 
from  a  railroad  engine. 

Cited  in  note  in  52  L.  H.  A.  5^,  on  damages  for  tort  as  affected  by  loss  of 
profits;  in  53  L.  R.  A.  35,  on  loss  of  profits  as  element  of  damages  for  breach 
of  contract ;  in  52  L.  R.  A.  225,  on  loss  of  profits  of  sale  or  purchase  as  damages. 

Wronsfnl  attaohmeiit.— Cited  in  note  in  81  Am.  Dec.  468,  471,  474,  on 
actions  for  wrongful  attachments  and  defenses  thereto;  in  68  Am.  St.  Rep.  271, 
on  damages  for  wrongful  o)c  malidous  attachment. 

Exemplary  damages  for  wrongful  aitaekment.— Cited  in  Western  News 
Co.  y.  Wilmarth,  33  Kan.  510,  6  Pac.  786,  holding  that  exemplary  damages  were 
recoverable  for  a  wrongful  attachment. 

22  KAN.  381,  BOABD  OF  COM'RS  OF  BALTUTE  COXJlSTr  ▼.  GEIS 

Cited  in  Board  of  Corners  of  Saline  County  y.  Goodnow,  22  Kan.  3d9 ;  Board  of 
Com'rs  of  Linooln  County  y.  Gels,  23  ICan.  137— as  authority  for  reversing  a  judg- 
ment. 

Refni&ding  taxes— Dnty  of  ooimty  treasurer.— <]Jited  in  Board  of  Com'rs 
of  Lincoln  County  v.  Faulkner,  27  Kan.  164^  on  the  statutory  duty  of  a  countj 
treasurer  to  refund  money  to  the  holders  of  tax  certificates. 

Same— LiiSfitatloiE  of  aotious.— Cited  in  Richards  v.  Board  of  Com'is  of 
Wyandotte  County,  28  Kan.  326,  holding  that  an  action  by  a  purchaser  of  land 
for  taxes  to  recover  on  account  of  illegality  of  taxes  assessed  was  barred  by  lim- 
itations. 

Same— Pleadiikg  iii  actions.— Cited  in  Flint  v.  Repablic  County  Com'ra,  27 
Fed.  850,  In  support  of  the  proposition  that  before  a  county  can  be  held  liable 
for  purchase  money  on  failure  of  a  tax  title  the  treasurer's  default  most  be  al- 
leged, or  some  interference  with  him  by  the  commissioners;  Board  of  Corn'ra  of 
Lyon  County  y.  Goddard,  22  Kan.  389,  holding  that  a  petition  in  an  action  by 
the  assignee  of  tax  certificates  to  recover  the  amount  paid  therefor  did  not  state  a 
cause  of  action;  Bylngton  v.  Board  of  ComTrs  of  Saline  County,  37  Kan.  654, 
16  Pac.  105,  holding  that  a  petition  in  aa  action  for  purchase  money  on  refusal 
to  make  a  deed  to  the  holder  of  a  tax  sale  certificate  did  not  state  a  cause  of 
action. 

22  KAK.  389,  BOARB  OF  OOM'RS  CIf  LITOK  OOVlfTT  v.  OODBARD 

Cited  in  Board  of  Com*rs  of  Saline  County  y.  Goodnow,  22  Kan.  399;  Board 
of  Com'rs  of  Lincoln  County  y.  Geis,  28  Kan.  187— as  authority  for  reversing  a 
judgment. 

ReooTery  of  payment.- Distinguished  in  Juneau  v.  Stunkle,  40  Kan.  756, 
20  Pac  473,  holding  that  where  there  is  some  controversy  as  to  the  amount  due. 
and  payment  is  made  with  the  understanding  that  the  excess  shall  be  repaid  if 
at  final  settlement  it  is  found  to  be  an  overpayment,  an  excess  so  found  may  be 
recovered. 

Same— Taxes  paid.-*Cited  in  Flint  y.  Republic  County  Com'ts,  27  Fed.  850, 
holding  that  there  is  no  obligation  to  return  taxes  on  failure  of  tax  titles,  ex- 
cept as  some  statute  requires  it;  Richardson  v.  City  of  Denver,  17  Colo.  398,  30 
Pac.  333,  holding  that,  when  taxes  illegally  assessed  have  been  paid  voluntarily, 
the  money  cannot  be  recovered  back,  in  absence  of  fraud  or  mistake  of  fact;  Atch- 
ison, T.  &  a.  F.  R.  Co.  v.  City  of  Atchison,  47  Kan.  712,  28  Pac.  1000,  holding 
that  an  illegal  tax  was  paid  under  such  circumstances  as  to  be  an  involuntary 
payment,  which  may  be  recovered  back. 

Same— SIoBey  ptdA  by  purchaser  at  tax  sale.— Cited  in  School  Dist  No. 
15  V.  Commissioners  of  Allen  County,  22  Kan.  568,  holding  that  the  words  "any 
error  or  irregularity,"  in  IjSws  1876,  c.  34,  |  145,  include  not  merely  irregularitiea 
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in  the  tax  proceedings,  but  ^Iso  jurisctictional  defects,  sach  as  that  the  lands  are 
not  subject  to  taxation;  Rork  v.  Board  of  Com'rs  of  Douglas  County,  46  Kan. 
175,  26  Pac.  391,  in  support  of  the  right  to  the  return  of  money  to  the  holders  of 
tax  certificates  under  a  statute  in  force  at  the  time  of  the  sales  and  subsequently 
amended ;  DoweU  v.  City  of  Portland,  13  Or.  248,  10  Pac.  308,  holding  that, 
where  there  has  been  a  sale  on  an  assessment  to  a  stranger  to  the  title  for  a  street 
improvement,  a  reassessment  to  the  true  owner  and  sale  thereunder  after  re- 
funding money  obtained  on  the  first  sale  is  void. 

Citedr  in  note  in  42  Am.  St.  Kep.  583,  ^89,  op  right  to  recover  money  paid  at 
void  tax  sale ;  in  31  Ij.  R.  A.  (N.  S.)  1142,  on  right  of  purchaser  at  invalid  tax 
sale,  in  absence  of  statute,  to  be  reimbursed  for  purchase  price  or  subsequent 
taxes. 

8sm«— l^uty  of  eoimty  ire^smrer  to  ref v^d^-^ited  in  Board  of  Com'rs  of 
Lincoln  County  v.  Faulkner,  27  Kan.  164»  on  the  statutory  duty  of  a  county  treas- 
urer to  refund  money  to  the  holders  of  tax  certificates. 

Caveat  emptov  as  appliealile  to  tax  jMjL«s.-^ited  In  Sullivan  v.  Davis,  29 
Kan.  28,  holding  that  caveat  emptor  is,  except  as  limited  or  qualified  by  express 
provisions  of  statute,  universally  applicable  to  all  purchases  ^t  tax  sales. 

DesoriptioB  of  property  aasossed  for  taxatlomv-Oited  in  Jeffries  v.  Clark, 
28  Kan.  448,  on  the  sufiBciency  of  a  description  of  land  assessed  for  taxes  as  af« 
fecting  the  validity  of  the  sale  thereof;  Corbin  v.  Inslee,  24  Kan.  154,  on  the 
sufficiency  of  the  description  of  land  in  a  tax  deed ;  Olsen  v.  Barley,  10  Utah, 
492,  37  Pac.  739,  holding  an  assessment  describing  land  as  "W.'s  80  acres  on  the 
N.  W.  44  of  section  23,  township  2  S.,  range  1  E.,"  void  for  uncertainty. 

%Z  KAK.  89d,  BOARD  OW  OOM'JtS  OF  SAUDOS  OOliimr  t.  €KK>D- 

22  KAK.  4O0,  ATTXiD  T.  B17TGBBR 

Limitation  of  actions.— Cited  in  Dobson  y.  Noyes,  39  Kan.  471,  18  Pac.  097, 
holding  barred  an  action  to  recover  the  amount  of  notes  executed  under  a  com* 
position  agreement. 

Same— Between  principal  and  a^ent.— Cited  in  Perry  v.  Smith,  31  Kan. 
428,  2  Pac.  784,  holding  that  generally  the  statute  does  not  commence  to  run  in 
favor  of  an  agent  an4  against  his  principal  until  the  latter  knows  of  some  wrong 
committed  by  the  agent  inconsistent  with  the  principal's  right. 

Same— DneMll  payable  at  onoe  without  demand.- pistinguished  in  Doug- 
lass V.  Sargent,  32  Kan.  413,  4  Pac.  861,  holding  that  a  duebill  was  payable  at 
once  without  demand,  so  that  limitations  run  from  its  execution,  and  that  action 
thereon  was  barred  in  five  years  from  its  date. 

Cited  in  note  in  136  Am.  St.  Rep.  484,  on  limitation  of  actions  on  obligations 
payable  on  or  after  demand. 

22  KAH.  405,  ABELES  ▼•  COCHBAK»  31  AM.  REP.  194 

^Axol  inf^deneo  affootlnc.iifnEitlnip.— Cited  ip  A|)[cMvillen  v.  C^rsqn,  48  Kan. 
263,  29  Pac.  317,  holding  that,  where  a  bill  of  sale  has  been  given  which  con- 
tains a  \yarxant;y  of  title,  all  oral  statements  made  previous  thereto  concerning 
the  transaction  are  inadmissible,  the  presumption  of  law  being  that  the  writing 
contains  the  entire  contract,  unless  fraud  is  shown. 

^rsopal  llaWity  ot  oAoerw  and  as^i^ts  on  nltra  viros  contraots.— 

Cttted  in  Holt  v.  Winfield  Bank,  25  Fod.  812,  holding  an  agent  not  Uable  on  an 
ultra  vires  couitract  made  wHl^ouJt  £ra\id  OPt  misrepresentation  at  the  pclncipars 
request  and  in  his  name,  the  facts  being  fully  known  to  all  parties;  Watson  v. 
Rickard,  25  Kan.  662,  holding  that,  where  a  school  district  clerk  and  director 
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without  authority  purchased  appanitus  and  drew  an  order  therefor,  they  were 
not  liable  for  the  amount  of  the  order,  their  mistake  in  acting  as  they  did  bein; 
one  of  law,  and  all  parties  knowing  all  of  the  facts  relating  to  the  matter. 

Cited  in  notes  in  53  Am.  Dec.  650 ;  48  Am.  St  Rep.  916— on  personal  liabiUty 
of  coriH)rate  directors  and  oflScers  to  third  persons ;  in  6  L.  R.  A.  (N.  S.)  1005,  on 
personal  liability  at  common  law  of  officers  or  stockholders  to  other  p&rtj  to  oitta 
vires  or  unlawful  corporate  transaction ;  in  34  L.  R.  A.  (N.  S.)  525,  on  liability 
of  one  assuming  without  authority  to  contract  as  agent. 

Corporations^Puroliase  of  own  stook.— Cited  in  notes  in  61  Ll  R»  A.  626; 
33  Am.  St.  Rep.  345— on  power  of  corporation  to  purchase  its  own*stock. 

22  KAK.  414,  MEREDITH  VHXAOE  SAV.  BANK  ▼•  SIMPSON 

.  Cited  in  Laconia  Sayings  Bank  ▼.  Simpson,  22  Kan.  485;    Crippen  t,  Simpson, 
22  Kan.  434— as  authority  for  affirming  a  judgment. 

BeoeiTers— JnrlsdiotioB  to  dotermine  property  rishts.— <?ited  in  Patrick 
y.  Eells,  80  Kan.  680,  2  Pac.  116,  holding  that  a  motion  of  a  receiver  of  an  in- 
solvent corporation  to  be  made  a  party  to  a  foreclosure  suit  against  it  was  ad- 
dressed to  the  court's  discretion,  and,  being  denied,  the  Supreme  Gonrt  would  not 
interfere  under  the  circumstances  of  the  case ;  Howell  y.  Hough,  46  Kan.  152,  26 
Pac.  436,  on  the  power  of  the  court  appointing  a  receiver  as  to  controversies  as 
to  property  in  his  possession ;  Cramer  v.  Her,  63  Kan.  579,  66  Pac.  617,  holding 
that,  after  property  passes  into  the  exclusive  jurisdiction  of  the  court  appointing 
a  receiver,  no  liens  against  it  can  be  obtained,  nor  preferences  acquired,  by  any 
actions  that  claimants  may  take,  and  that  it  is  not  subject  to  execution  or  inter- 
ference without  permission  of  the  court;  State  ex  rel.  Godard  v.  State  Bank  of 
Cirdeville,  84  Kan.  866,  114  Pac.  381,  holding  that  district  court,  appointing  a 
bank  receiver,  secured  jurisdiction  to  adjust  all  rights,  interests,  claims,  and  de- 
mands, legal  or  equitable,  relating  to  the  bank's  estate  or  growing  out  of  its  ad- 
ministration, and  to  control,  at  its  discretion,  all  contzovertles  affecting  the  sub- 
ject-matter of  the  receivership. 

Same— Pre-OKlatiiis  lleas.*^ited  in  note  in  71  Am.  St  Rep.  364,  356,  on 
relation  of  receivers  to  pre-existing  liens  and  remedies  for  their  enloroementa. 

22  KAN,  434,  CBTPPEir  t.  SIMPSON 

22  KAN.  435,  LACONIA  SAV.  BANK  t.  SIMPSON 

22  KAN.  436,  WOLF  t.  BOZBR 

Statnte  of  frands  as  affecting  lease.— Cited  in  Taylor  v.  Terry,  71  Cal. 
46,  11  Pac  813,  as  to  a  contention  that  a  verbal  lease  was  within  the  statute  and 
void,  the  question  not  being  decided;  Wiclcson  v.  Monarch  Cycle  Mfg.  Co.,  128 
Cal.  156,  60  Pac.  764,  79  Am.  St.  Kep.  36 ;  White  v.  Holland,  17  Or.  3,  3  Pac. 
573— holding  void  an  oral  lease  for  one  year  to  commence  in  futuro;  Bard  v.  El- 
ston,  31  Kan.  274,  1  Pac  565,  holding  a  parol  lease  for  six  years  void  under  the 
statute  when  it  was  made  and  before  any  portion  of  it  was  executed. 

Cited  in  note  in  17  Am.  St.  Rep.  753,  on  effect  of  parol  lease  for  more  tiian  a 
year. 

Same— Part  perforxnanoe.— Cited  in  Osborne  v.  Kimball,  41  Kan.  187,  21 
Pac.  163,  holding  a  parol  contract  not  to  be  performed  within  a  year  from  the 
malcing  thereof,  and  not  relating  to  land,  not  to  be  enforceable  or  taken  out  of 
the  operation  of  the  statute  by  a  part  performance;  Thisler  v.  Mackey,  6  Kan. 
App.  217,  47  Pac.  175,  holding  void  under  the  statute  a  partially  performed  ooa- 
tract  not  in  writing,  concerning  penoiuil  property,  not  admitting  of  possible  per- 
formance within  one  year. 
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22  KAN.  438,  STATE  EX  BEIi.  OBEEH  t.  UkWRENCE  BRIDGE  CO. 

Speeial  ledslaUoa^^-Cited  in  State  v.  Stormont,  24  Kan.  686,  holding  that 
Laws  1879,  c.  122,  conferring  powen  on  the  Kansas  Medical  Society  and  other 
incorporated  societies  therein  named,  was  a  special  act,  contravening  Const,  art. 
12,  {  1 ;  City  of  Topeka  v.  Gillett,  32  Kan.  431,  4  Pac.  800,  holding  that  an  act 
attempting  to  confer  corporate  powers  so  special  that  it  can  apply  only  to  three 
certain  cities  of  a  particular  class  and  cannot  possibly  at  any  time  apply  to  any 
other  corporation,  public  or  private,  contravened  Const,  art.  12,  §  1,  forbidding 
special  acts  conferring  corporate  powers ;  State  y.  City  of  Lawrence,  70  Kan.  234, 
100  Pac  485,  holding  that  an  act  authorizing  the  city  of  Lawrence  to  issue  its 
bonds  to  aid  the  University  was  not  repugnant  to  article  12  of  the  Constitution, 
prohibiting  the  Legislature  from  conferring  corporate  powers  by  special  act ;  Max- 
well y.  Tillamook  County,  20  Or.  495,  26  Pac  803,  holding  that  an  act  appro- 
priating money  to  aid  a  county  in  the  construction  of  a  road  conflicted  with  a 
constitutional  provision  forbidding  special  or  local  laws  "for  laying,  opening,  and 
working  on  highways,"  etc 

Bridges  urn  pnblio  hisl&ways.— Cited  in  Kansas  City  ^Bridge  &  Iron  Co.  v. 
Board  of  Coin'rs  of  Wyandotte  County,  35  Kan.  557,  11  Pac.  360,  holding  that 
the  county  commissioners  of  Wyandotte  county  had  authority  to  contract  and 
pay  for  a  bridge  across  the  Kansas  river  between  Wyandotte  and  Kansas  City, 
connecting  public  thoroughfares  in  the  county,  though  the  contract  only  provided 
for  the  building  or  finishing  of  a  portion  of  the  bridge ;  Kansas  City,  Ft.  S.  & 
G.  R.  Co.  v.  Scammon,  45  Kan.  481,  25  Pac  858,  on  the  proposition  that  bridges 
on  public  highways  are  public  roads,  so  that  levies  of  taxes  for  road  purposes  and 
for  bridge  purposes,  respectively,  were  diifferent  levies  for  road  purposes;  Board 
of  Com*rs  of  Cloud  County  v.  Board  of  Com'rs  of  Mitchell  County,  75  Kan.  750, 
90  Pac  286,  holding  a  bridge  on  a  county  dividing  line  to  be  a  part  of  the  high- 
way, for  repairing  which  the  expenses  are  to  be  borne  jointly  by  the  two  counties. 

Same— ToU  bridges  and  roads.— Cited  in  Sears  v.  Tuolumne  County,  132 
Cal.  167,  64  Pac.  270,  holding  that  a  toll  bridge  becomes  a  public  highway,  and  on 
expiration  of  the  franchise,  or  on  abandonment  of  its  use,  the  public  has  the  free 
use  thereof  without  compensating  the  builder  or  his  grantee ;  Virginia  Canon  ToU 
Road  Co.  y.  People  ex  reL  Vivian,  22  Colo.  429,  46  Pac  398,  37  L.  R,  A.  711, 
holding  the  right  to  collect  tolls  ceases  with  the  expiration  of  a  corporation  con- 
stnicting  a  toll  road,  and  the  public  may  use  its  road  as  a  public  highway  there- 
after without  charges;  Brand  v.  Multnomah  County,  38  Or.  79,  60  Pac  390,  62 
Pac.  209,  50  L.  R.  A.  389,  84  Am.  St.  Rep.  772,  holding  that,  where  a  license  to 
take  bridge  tolls  expires,  the  free  use  of  the  bridge  as  a  public  highway  becomes 
vested  in  the  people;  State  ex  rel.  NayloY  v.  Dodge  City,  M.  &  T.  Ry.  Co.,  53 
Kan.  377,  36  Pac.  747,  42  Am.  St.  Rep.  295,  on  the  right  to  tear  up  and  remove 
railroad  tracks  in  a  certain  county  without  the  consent  of  the  state. 

Same— Risl&ts  and  dntiefl  of  ]^roprletom.^-Cited  in  note  in  58  L.  R.  A. 
169,  on  rights  and  duties  of  toll  bridge  proprietors. 

Oorporatloiis— Dissolution^— Cited  in  note  in  134  Am.  St.  Rep.  811,  on  acts 
and  proceedings  of  dissolved  corporations. 

Tolls  wltl&ont  franohlso.^— Cited  in  note  in  37  L.  R  A.  717,  on  right  to  take 
tolls  without  franchise. 

22  ^JkH.  464,  JOHNS  ▼.  HASTIKCMi 

Cited  in  Board  of  Com'rs  of  Rice  County  y.  Lawrence,  23  Kan.  283,  as  au- 
thority for  affirming  a  judgment. 

Biennial  eleotlon  law  as  afPeotlns  term  of  office  of  sberllf.^3ited  in 
Pruitt  V.  Squires,  64  Kan.  855,  68  Pac.  643,  holding  that  incumbents  in  the  office 
of  sheriff  continued  to  hold  during  the  interregnum  caused  by  the  "biennial  elec- 
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tion  law"  postponing  the  election  from  the  fall  of  1001  to  the  fall  of  1962,  until 
their  fincceBsors,  chosen  in  the  nsual  manner,  shouM  be  qnalified. 

Coi&seoiitlTe  terins  of  oonnty  treMiiirer.-^ited  in  Horton  y.  Watson,  23 
Kan.  229,  holding  that  the  second  and  third  terms  of  a  connty  treasurer  were  not 
consecutive,  within  Const,  art  9,  f  3,  so  that  he  was  eligible  for  such  third  term. 

Offioial  liosid  and  extent  of  oBllsation.— Cited  in  Kblw  Life  Ass*n  y.  I^emke. 
40  Kan.  661,  20  Pac.  512,  holding  that  a  bond  given  under  Laws  1885,  c  131,  was 
an  official  bond,  the  obligation  of  which  did  not  extend  beyond  the  official  year 
for  which  it  was  given,  or  the  term  of  the  officers  who  gave  it 

22  KAH.  464,  KIJHUKB  r.  WRIGHT 

Appeal  from  jnstioe  eourt— Jnriadlotloii  take&.*Cited  in  Wagstaff  y. 
Challiss,  31  Kan.  212,  1  Pac.  631,  holding  that  the  district  court,  on  appeal  from 
justice  court,  takes  merely  appellate  jurisdiction,  and  can  hear  and  determine  the 
case  only  as  one  within  jurisdiction  of  a  justice. 

Same— Default  in  pleadins^— Cited  in  Ziegler  y.  Osbom,  23  Kan.  464,  hold- 
ing that  the  filing  of  a  new  and  amended  pleading  by  plaintiff  on  appeal  from  jus- 
tice court  would  not  place  defendant  in  absolute  default  permission  to  file  sQch 
pleadings  not  being  an  order  that  an  answer  should  be  filed. 

New  matter  i^  pleading  not  pnt  in  issne^-Cited  in  Cooper  y.  Davia  Sew- 
ing Mach.  Co.,  37  Kan.  231,  15  Pac.  235,  holding  that  new  matter  in  an  amended 
answer,  not  replied  to,  was  not  put  in  issue. 

22  KAK.  468,  WTAICDOTTE  ft  K.  C.  GAB  OO.  ▼.  SCHI.IEFBR 

Interest.— Cited  in  Sturges  y.  Green,  27  Kan.  235,  holding  that  a  debt  for 
building  material  will  draw  interest  from  the  date  of  the  sale,  when  the  debt 
became  due;  Tootle,  Hosea  &  Co.  y.  Wells,  39  Kan.  452,  18  Pac.  692,  holding 
that  interest  may  be  recovered  on  a  balance  due  on  account 

Treating  pleadinsa  as  amended  to  npl&old  Jndcmentw— Cited  in  Jong  y. 
Liebert,  44  Kan.  304,  24  Pac.  474;  Tipton  y.  Warner,  47  Kan.  606,  28  Pac.  712; 
Western  Home  Ins.  Co.  y.  Thorp,  48  Kan.  239,  28  Pac  991— on  treating  plead- 
ings as  amended  for  the  purpose  of  upholding  a  judgment  on  appeal;  Mulhall  y. 
Mulball,  3  Okl.  304,  41  Pac.  109,  holding  that  a  case  was  one  in  which  the  plead- 
ings could  have  been  amended  to  correspond  to  the  proofs,  and  that,  no  objection 
appearing  to  have  been  made  until  after  judgment,  the  Supreme  Court  would 
<:onsider  the  case  as  if  proper  amendments  had  been  made,  and  there  was  not  a 
fatal  variance. 

22  KAN.  471,  STATE  ▼.  BEHSOU 

22  KAN.  474,  STATE  ▼.  COIJBS 

Cited  in  State  y.  Hagan,  22  Kan.  490,  as  covering  all  other  matters  except  the 
question  noticed  in  the  opinion. 

Objections  to  evldenee— General  or  speoiHe^— Oited  in  Long  y.  Kasebeer, 
28  Kan.  226;  State  y.  Taylor,  36  Kan.  329,  13  Pac.  SdO-hoIding  insoffident  an 
objection  to  testimony  not  stating  any  reason  therefor;  State  y.  Probasco,  46 
Kan.  310,  26  Pac.  749,  in  support  of  the  proposition  that  an  objection,  to  be  avail* 
able,  must  run  to  the  specific  testimony  which  is  objectionable. 

22  KAN.  477,  PETTY,  IN  BE 

Ez  post  facto  laws.— Cited  in  Kring  y.  State  of  Missouri,  107  U.  S.  221,  2 
Sup.  Ct.  443,  27  li.  Ed.  506,  holding  that  where  by  the  law  in  force  when  a  de- 
fendant was  sentenced  on  plea  of  guilty  of  tnurder  in  the  second  degree  this  sen- 
tence was  an  acquittal  of  murder  in  the  first  degree,  a  new  law  reyersing  this 
rale  before  his  plea  of  guilty  was  entered  Was  ex  post  facto  as  to  such  csi^ 
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Within  Const.  T7.  S.  art.  1,  {  10,  so  that  he  could  not  be  again  tried  for  mnrder 
in  the  first  degree;  Garvey  v.  Peopie,  6  Colo.  559,  45  Am.  Rep.  531,  holding  that 
a  change  in  the  law  in  relation  to  murder  previonsly  committed,  altering  the 
situation  of  accused  to  his  disadvantage,  was  ex  post  £acto;  State  t.  Tyree,  70 
Kan.  208,  78  Pac.  525,  3  Ann.  Cas.  1020,  holding  that  the  indeterminate  sentence 
law  of  1908  was  ex  post  facto;  State  y.  Smith,  56  Oir.  21,  107  Pac.  980,  hoUfiig 
that  an  act  increasing  the  penalty  for  a  crime  committed  before  the  law  imposing 
it  became  effective  was  ex  post  facto,  and  unenforceable  as  to  accused,  and  that 
no  penalty  could  be  imposed  on  him. 

Cited  in  note  in  37  Am.  St  Rep.  589,  on  ex  post  facto  laws. 

Repeal  of  ■tatutes—OonstriHotioii  of  TepoaHns  act.— Cited  in  Ex  parte 
Tillery,  43  Kan.  188,  23  Pac.  162,  on  the  constrnctit)n  of  section  1  of  the  act 
concerning  construction  of  statutes  as  relating  to  repeal. 

Sano— SaTlns  olanao.— Cited  in  State  v.  Showers,  34  Kan.  269,  8  Pac.  474, 
holding  that,  where  a  repealing  statute  contains  a  special  saving  clause,  the  gen- 
eral saving  statute  contained  in  Gen.  St.  1868,  c.  104,  {  1,  would  not  apply^  and 
no  rights  or  remedies  would  be  saved,  except  such  as  were  saved  by  the  special 
saving  clause. 

Same^Implied  repeal  hy  void  •tatnte.^-Cited  in  Stephens  v.  Ballou,  27 
Kan.  594,  holding  that  a  void  enactment  cannot  repeal  by  implication  any  valid 
law  supposed  to  conflict  therewith. 

Habeas  oorpns— Grounds  and  scope  of  iii4iiiry.^-Cited  in  Ex  parte  Cox, 
8  Idaho  (Hash.)  530,  32  Pac.  197,  95  Am.  St  Rep.  29,  holding  want  of  jurisdic- 
tion to  render  a  particular  sentence  ground  for  discharge  on  habeas  corpus;  £x 
parte  Rolfs,  30  Kan.  758,  1  Pac.  523 — holding  that,  where  a  party  is  held  under 
process  issued  t>n  final  judgment  of  a  court  of  competent  jurisdiction,  the  inquiry 
is  limited  to  whether  the  judgment  is  void,  or  has  been  stayed,  superseded,  or 
otherwise  spent  its  force,  and  that  no  mere  errors  or  irregularities  in  the  pro- 
ceedings will  justify  a  discharge;  In  re  Dill,  32  Kan.  668,  5  Pac.  39,  .49  Am. 
Rep.  505,  holding  that  Comp.  Laws  1881,  c.  80,  {  671,  did  not  prohibit  a  court 
having  jurisdiction  from  examining  the  judgment  or  commitment  of  another  court, 
and,  if  it  appeared  and  the  record  showed  that  it  was  without  authority,  or  if  the 
charge  on  which  a  person  was  convicted  and  imprisoned  did  not  constitute  a  pun- 
ishable offense,  or  that  the  court  exceeded  its  authority,  from  discharging  the 
prisoner;  Bx  parte  Morris,  39  Kan.  28,  18  Pac.  171,  7  Am.  St.  Rep.  512,  holding 
that  the  regularity  of  proceedings  of  a  court  on  an  officer  having  jurisdiction 
could  not  be  inquired  into  on  application  for  a  writ;  Ex  parte  Qyde,  47  Kan.  277, 
27  Pac.  1001,  on  the  proposition  that,  if  a  court  of  common  pleas  had  jurisdiction 
of  the  subject-matter  of  an  action,  its  order  appointing  a  receiver,  however  er- 
roneous, would  not  be  reviewed  on  habeas  corpus;  Ex  parte  Paschal,  56  Kan. 
123,  42  Pac.  373,  holding  that  where  the  court  bad  authority  to  impose  the  pun- 
ishmeut  actually  adjudged  against  the  prisoner,  under  a  charge  of  a  higher  grade 
of  the  offense,  he  would  not  be  discharged  before  expiration  of  the  minimum 
period  of  punishment  fixed  for  the  offense  actually  charged;  Ex  parte  Tani,  29 
Nev.  385,  91  Pac.  137,  13  L.  R.  A.  (N.  S.)  518,  holding  that,  in  habeas  corpus 
proceedings,  an  erroneous  direction  as  to  the  place  of  alternative  imprisonment  in 
the  event  that  a  fine  was  not  paid  might  be  rejected  as  surplusage,  and  did  not 
vitiate  the  entire  sentence;  Ex  parte  Patswald,  5  Okl.  789,  50  Pac.  139,  hold- 
ing, under  statutes  identical  with  the  Kansas  Statutes,  that  the  court  or  officer 
having  jurisdiction  of  the  writ  had  the  power,  and  was  not  relieved  from  the 
duty,  to  determine  whether  the  judgment  or  process  emanated  from  a  fcourt  of 
competent  jurisdiction  to  issue  the  process  or  render  the  judgment;  Ex  parte 
Justus,  3  Okl.  Cr.  Ill,  104  Pac.  933,  25  L.  R.  A.  (N.  S.)  483,  holding  that  relief 
may  ^e  Bc^oi^ed  if  the  petitioner  be  imprisoned  under  a  judgment  of  a  court 
which  /had  no  authority  to  render  it. 
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Criticised  in  Ex  parte  I^ybarger,  2  Wash.  131,  25  Pac  1075,  holding  that  a 
statute  providing  that  no  court  shall  inquire  into  the  legality  of  any  judgment  or 
process  whereby  the  party  is  in  custody  on  any  process  issued  on  any  final  jadg- 
ment  of  a  court  of  competent  jurisdiction  did  not  transgress  the  constitutional 
provision  as  to  the  right  of  habeas  corpus. 

EzoesslTe  senteaoe.-- Cited  in  note  in  45  I/.  R.  A«  150,  on  effect  of  excessive 
sentence. 

22  ;KAN.  490,  STATE  t.  HAGAN 

Discretion  as  to  oontiniuutce.^— Cited  in  McLean  v.  State,  28  Kan.  372; 
State  V.  Schneck,  85  Kan.  334,  116  Pac.  823— holding  that  the  court  did  not  abase 
its  discretion  in  overruling  an  application  for  a  continuance. 

22  KAN.  493,  HOBI<E  ▼.  CAIN 

Tax  deed  Toid  on  its  face.— Cited  in  Douglass  y.  Lowell,  60  Kan.  239,  56 
Pac.  13,  holding  that  a  deed  reciting  that  at  a  eale  certain  lands  were  bid  in  by 
the  county  and  subsequently  the  certificates  and  the  county's  interest  in  the  lands 
were  assigned  for  specified  sums,  less  than  the  cost  of  redemption  and  less  than 
the  officers  were  authorized  to  accept,  is  void  on  its  face  and  passes  no  title; 
Wilks  V.  Deliart,  78  Kan.  217,  95  Pac.  836,  holding  a  tax  deed  void  on  its  face 
because  it  showed  that  the  interest  of  the  county  was  assigned  for  less  than  the 
amount  necessary  to  redeem. 

Distinguished  in  Mack  v.  Price,  35  Kan.  134,  10  Pac.  521,  holding  that  an  ob- 
jection to  a  tax  deed  that  It  showed  on  its  face  that  it  was  executed  for  a  less 
consideration  than  the  amount  iue  was  without  force. 

22  KAN.  498,  HOBX.E  t.  DOWELIi 

22  KAK.  498,  STATE  ▼.  JANSEH 

Entrapment^— Cited  in  Grimm  v.  United  States,  156  U.  S.  604,  15  Sup.  Ct 
470,  39  L.  Ed.  550,  holding  that  when  a  government  detective  sought  information 
under  an  assumed  name  from  a  person  suspected  of  engaging  in  an  immoral  busi- 
ness, and  such  person  responded,  thereby  violating  the  law  by  using  the  mails,  he 
cannot  set  up  that  he  would  not  have  done  so,  if  the  inquiry  had  not  been  made; 
State  V.  Stickney,  53  Kan.  308,  36  Pac.  714,  42  Am.  St  Rep.  284,  holding  that  the 
mere  fact  that  there  was  a  detective  with  accused  apparently  assisting  him  to 
commit  the  burglary  charged  would  not  be  a  defense;  Moss  v.  State,  4  Okl.  Cr. 
247,  111  Pac.  950,  holding  that  the  state  is  not  estopped  from  prosecuting  a  vio- 
lation of  the  prohibition  law  because  the  liquor  was  bought  at  the  instance  of 
the  prosecuting  attorney,  to  institute  prosecution  thereon. 

Cited  in  note  in  80  Am.  Rep.  180,  on  effect  of  decoying  into  commission  of 
crime;  in  72  Am.  St.  Rep.  704,  on  effect  of  consent  to  crime  by  person  injured 
thereby;  in  25  L.  R.  A.  341,  342,  343,  on  instigation  or  consent  to  crime  for  pur- 
pose of  detecting  criminal  as  defense  to  prosecution. 

Same— Credibility  of  detective's  testimony.— Cited  in  Be  Wellcome,  23 
Alont.  450,  59  Pac.  445,  holding  that  the  principal  witness  in  disbarment  proceed- 
ings was  not  unworthy  of  belief  because  he  was  a  brother  lawyer,  and  secured 
his  evidence  by  acting  as  a  detective,  and  apparently  entered  into  a  criminal  plan 
with  accused,  in  order  to  expose  him. 

Consent  to  innocent  tliing  as  pnblio  olf  ense.^Cited  in  State  ▼•  Douglass, 
44  Kan.  618>  26  Pac.  476,  holding  that  a  person  consenting  to  a  thing  innocent 
in  itself  does  not  thereby  commit  a  public  offense,  though  the  thing  may  at  the 
time  appear  to  him,  and  he  may  beUeve  it,  to  be  a  public  offense. 

Bnrslary— 9reaUns.---Cited  in  State  v.  Qroning,  33  Kan.  18^  5  Pac.  44^ 

holding  that  the  lifting  of  a  latch  of  a  closed  door,  and  pushing  open  the  door. 


dl  KOTBS  ON  KANSAS  RBPORT8  (477-682 

with  the  intent  expressed  in  the  statate,  was  a  sufficient  breaking;  State  v.  Moon, 
62  Kan.  801,  64  Pac.  600,  holding  that  ''forcibly  pulling  open  a  closed  onter  door" 
constituted  a  breaking  requisite  to  the  crime  of  burglary  under  the  statute. 
Cited  in  note  in  189  Am.  St.  Rep.  1061,  1062,  on  breaking  and  entry  in  burglary. 

22  KAK.  510,  REED  t.  FRANCIS 

22  KAN.  516,  RANSOM  t.  SARGENT 

Property  rabjeot  to  jndsinoiit  llon.*«Oited  in  Zenda  Mining  ft  Milling  Go. 
T«  TifiKn,  11  CaL  App.  62,  104  Pac  10,  in  support  of  the  rule  that  the  lien  of 
a  judgment  creates  a  preference  over  Bul>sequently  acquired  rights,  but  in  equity 
it  idoes  not  attach  to  the  mere  legal  title  to  the  land  as  existing  in  the  defendant 
at  its  rendition  to  the  exclusion  of  a  prior  equitable  title  in  a  third  person. 

Property  subject  to  attaelimeBt«-><!!ited  in  English  t.  Law,  27  Kan.  242, 
holding  that  land  to  which  a  husband  holds  the  legal  title  in  trust  for  his  wife 
was  not  subject  to  attachment  for  his  debts;  Burke  y.  Johnson,  37  Kan.  337,  15 
Pac  204,  1  Am.  St  Itep.  252,  holding  that  a  defendant  held  only  the  naked  legal 
title  to  attached  property,  and  that  it  was  not  subject  to  attachment  as  his  prop- 
erty. 

22  KAN.  521»  GONKUN  t.  SCHOOIi  BIST.  NO.  37 

Power  of  eohool  distrlot  to  inenr  de1»t.-^ited  in  School  Dist  No.  8,  Car- 
bon County  V.  Western  Tube  Co.,  13  Wyo.  304,  80  Pac  155,  holding  that,  a  school 
district  haying  erected  a  new  school  building  at  a  cost  of  $25,000  under  express 
legislative  authority,  it  &ad  power  to  provide  a  steam  heating  plant  therefor, 
costing  $2,650,  and  that  as  incident  to  such  power  it  had  power  to  incur  the  debt 
for  such  plant, .  the  same  being  reasonable,  and  no  law  prohibiting  such  debt. 

Same — Statntory  limitatioB.— Cited  in  School  Dist.  No.  3,  Carbon  County,  y. 
Western  Tube  Co.,  5  Wyo.  185,  38  Pac.  922,  holding  that  the  power  to  bind  a 
school  district,  when  the  board  or  an  officer  is  charged  by  statute  with  certain 
duties  to  incur  expenses  for  the  district  in  limited  sums  for  specified  purposes,  is 
strictly  limited  to  the  purposes  named  in  the  statute. 

22  KAN.  627»  CHUBCK  T.  OOODIN 

Stay  of  prooeediasad— Cited  in  Tieat  ▼.  Wilson,  4  Kan.  App.  686,  46  Pac. 
'322,  holding  that  the  court  should  see  that  no  injustice  is  done  by  the  use  or  abuse, 
of  its  process,  and  to  this  end  stay  execution  at  any  time. 

Same— Pendency  of  motion  for  new  trftal.»Cited  in  Buettinger  y.  Ilur- 
ley«  34  Kan,  565,  9  Pac.  197,  on  the  proposition  that  a  judgment  may  be  ren- 
dered, and  enforced  pending  a  motion  for  a  new  trial ;  Davis  v,  Jenlcins,  46  Kan. 
19,  26  Pac.  459,  on  the  proposition  that  after  a  judgment  is  recorded  it  is  effectual, 
notwithstanding  the  pendency  of  a  motion  for  a  new  trial;  Bamett  v.  Bohannon, 
27  Okl.  368,  112  Pac  987,  holding  that  after  return  of  the  verdict  and  rendition  of 
judgment  thereon,  during  pendency  of  a  motion  for  a  new  trial,  the  court  may,  in 
its  discretion,  reserve  the  case  for  further  argument  or  consideration,  and  either 
stay  or  arrest  all  process  until  after  disposition  of  such  motion. 

Duty  to  reeord  Judgment*— Cited  in  Selders  v.  Boyle,  5  I^an.  App.  451,  49 
Pac.  320,  on  the  statutory  duty  of  the  clerk  to  record  a  judgment  entered  on  the 
verdict  of  the  jury, 

22    KAN.    529,   SAVUXE   t.   SCH00I<   DIST.   KO.    27»   MARSHAIX 
OOVNTT 

22  XAK.  632,  WOOJDEH  ▼•  AXXSH  OOTTNTT  COM'RS 

ConolndLireneea  of  deelaion  on  motion  to  retan  eosts.— Cited  in  Board  of 
Oom'rs  of  Wilson  County  v.  Mcintosh,  30  Kan.  234,  1  Pac.  572,  on  the  rigat 
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to  take  up  for  review  the  decision  on  a  motion  to  retax  costs  a«  determining  the 
conclusiveness  of  such  decision. 

22  KAK.  535,  FIRST  NAT.  ^AliK  OF  AI<TON,  XLL.,  ▼.  MABBOURG 

Oonstrnotion  of  oontraot  of  enaranty.— Cited  in  Jjamm  &  Ck>.  y.  Golcord^ 
22  Okl.  403,  98  Pac.  355,  19  L.  R.  A.  (N.  S.)  901,  on  the  role  of  strict  eonstmc- 
tion  of  a  contract  of  guaranty. 

22  HAN.  587,  FIRST  NAT.  BANK  OF  IfANHATTAN  ▼•  WABNBB 

Coastrttotioa  of  exemption  laws-^^^ited  in  Brady  v.  Banta,  46  Kan.  131, 
26  Pac.  441 ;  Rockwood  v.  St.  Johns'  Estate,  10  Okl.  476,  62  Paa  277— in  sup- 
port of  the  rule  that  exemption  laws  are  to  be  liberally  construed  in  favor  of  the 
purpose  for  which  they  were  enacted. 

Homestead— Bifeot  of  lease.— Cited  in  Pitney  v.  Edridge.  58  Kan.  215,  4S 
Pac.  854,  holding  that  leased  premises  remained  a  part  of  a  homestead  and  not 
subject  to  the  lien  of  a  judgment;  Shattuck  y.  Weaver,  80  Kan.  82,  101  Pac. 
649,  holdim;  that  during  the  temporary  absence  of  the  owner  pcemiaes  may  be 
renfe^  without  destroying  their  homestead  character. 

22  KAN.  542,  STATE  ▼.  FOCKIiER 

Naming  owner  of  Imildfng  in  Indlotment  for  Irarglarj.— Cited  In  State 
y.  Wright,  19  Or.  258,  24  Pac.  229,  holding  that,  in  view  of  the  Oregon  Code  and 
the  form  prescribed  in  the  Appendix,  an  indictment  need  not  give  the  name  of  the 
owner  of  the  buildii^g. 

22  KAN.  544,  DEAN  T.  BlieADABCS 
Homestead— Judgment  liens.F-Cited  in  note  in  34  Am.  St.  Rep.  490t  on 

judgment  liens  on  homesteads. 

22  KAN.  549,  HEKEI'NKSMFEB  t.  QERMAN  BITIU^INO  St  SAV- 
INGS ASS'N  OF  ATCHISON 
Building  and  loan  asspeiationii.— Cited  in  note  in  69  Am.  Dea  163,  1^ 

on  building  and  loan  associations. 

Same— Foreolosnre— Cited  in  Glynn  y.  Home  Building  Ass'a,  22  Kan.  746^ 
in  support  of  a  judgment  in  favor  of  a  building  association  on  foredoanre  of  an 
absolute  deed  to  secure  a  loan. 

Sanio— InsolTency.-'Cited  in  note  in  61  Am.  St  Rep.  27,  on  effect  of  insol- 
vency of  loan  association  on  rights  and  tiabilitiee  of  members. 

Same— Application  of  payments.— Cited  in  note  in  29  L.  R.  A.  1S4,  on  right 
to  apply  payments  on  stock  in  building  and  loan  association  upon  mortgage. 

Same— Change  of  plan.— Cited  in  note  in  4  L.  R.  A.  (N.  S.)  1049,  on  effect 

on  contract  of  change  of  plan  of  loan  association. 

22  KAN.  556,  EIKENBERRT  t.  BAZAAR  TP.,  CHASE  COITNTT,  81 
AM.  REP.  198 

Wliat  are  mnnioipal  corporations.— Cited  in  Freeland  y.  Stillman,  49  Kaa. 
197^  30  Pac.  235,  holding  that  the  term  "municipal  corporation,'*  as  used  in  Iaws 
1871,  c.  70,  does  not  embrace  school  districts ;  Rathbone  y.  Hopper,  57  Kan.  240, 
45  Pac.  610,  34  L.  R.  A.  674,  holding  that  the  term  ''municipal  corporations"  em- 
ployjed  in  t}x^  title  of  Laws  1879,  c.  50,  includes  tovnafuiw. 

Common-law  liability  of  qnasi  oorporations.— Cited  in  Reading  Tp.  y. 
Telfer,  57  Kan.  798,  48  Pac.  134,  57  Am.  St.  Rep.  355,  on  the  common-law  lia- 
bility of  quasi  corporations,  such  as  counties  ant  townships,  for  tike  negUgent 
acts  of  their  officers ;  Rock  Island  L.uwhfir  A  Mf g^  Ca  y.  HBioU,  69  Kan.  42»  51 
Pac.  894,  boldlnir  that  a  quasi  uMinicipal  corporation,  like  a  school  board,  la  never 
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liable  for  the  consequences  of  a  breach  of  public  duty  or  the  neglect  or  wrong  of 
its  officers,  unless  there  is  an  express  statute  imposing  the  liability ;  Board  of 
Comers  of  Shawnee  County  v.  Jacobs,  79  Kan.  7C.  99  Pac.  817,  21  L.  R.  A.  (N. 
S.)  209,  holding  that  counties  are  free  from  liability  for  acts  done  in  performing 
governmental  duties,  unless  the  liability  is  expressly  imposed  by  statute;  Board 
of  Corners  of  Kearny  County  v.  Williams,  8  Kan.  App.  850,  60  Pac.  1045,  holding 
that  a  board  of  education  of  a  city  is  never  liable  for  the  consequences  of  a  breach 
of  public  duty,  or  the  neglect  or  wrong  of  its  officers  unless  a  statute  expressly 
imposes  such  liability. 

Same— Defects  in,  Mgliways  and  bridgei.— Cited  in  Board  of  Comers  of 
Marion  County  v.  Riggs,  24  Kan.  255,  holding  that,  in  the  absence  of  a  liability 
expressly  declared  by  statute,  a  county  is  not  liable  for  damages  from  defectiye 
highways  or  bridges;  Quincy  Township  y.  Sheehan,  48  Kan.  620,  29  Pac.  1084, 
holding  a  township  not  liable  for  failure  to  erect  and  maintain  water  marks  at 
fords ;  Cunningham  v.  Clay  Township,  69  Kan.  373,  76  Pac.  907 ;  Silver  y.  Board 
of  Com'rs  of  Clay  County,  76  Kan.  228,  91  Pag.  55-:holding  that  counties  partake 
of  the  state's  immunity  from  liability,  and  not  until  the  passage  of  the  statute  of 
1887  was  either  a  county  or  town  liable  in  damages  for  failure  to  maintain  roads 
and  bridges;  James  y.  Trustees  of  Wellston  Township,  18  Okl.  56,  90  Pac.  100, 
13  L.  R.  A.  (N.  S.)  1219,  11  Ann.  Cas.  938,  holding  that,  in  absence  of  express 
statute  imposing  liability,  townships  are  not  liable  for  failure  to  keep  highways  in 
safe  and  proper  condition. 

Cited  in  note  in  13  L.  R.  A.  (N.  $.)  1221,  on  liability  of  townships  for  defects 
in  highway. 

Speoial  acts  oonferrins  corporate  powers.^-Cited  in  Travelers*  Ins.  Co.  v. 
Oswego  Township,  59  Fed.  58,  7  C.  C.  A.  669,  holding  that  Const  Kan.  art.  12, 
{  1,  forbidding  special  acts  conferring  corporate  powers,  does  not  apply  to  town- 
ships. 

22  KAN.  662,  JENKINS  ▼.  GRE£N,  Same  oaso  on  snliseqiieat  appeal, 
24  Kan.  493 

0Mp«sltlon  of  snrplns  on  sale  on  ezeeniion.«-4:;ited  in  Tucker  y.  McCree, 
8  Kan.  App.  228,  55  Pac.  493,  holding  that  where  an  execution  on  a  sittqHe  money 
judgment  is  levied  on  the  debtor's  real  estate,  subject  to  a  prior  mortgage,  the 
surplus,  after  paying  the  judgment  and  costs,  most  be  Tstamed  to  the  debtor. 


22  KAN.  568,  SCHOOL  I>IST.  NO.  15  ▼•  AIXEN  COUNTY  COM'BS 

Bireot  aetion  against  eonnty  to  reooTer  taxes  paid.— Cited  in  Board  of 
Oom'rs  of  Lincoln  County  v.  K^ulkner,  27  Kan.  164,  holding  that,  under  the  al- 
legations of  the  petition  in  an  action  to  recoyer  taxes,  the  action  might  be  brought 
directly  against  the  county  to  recover  the  moneys  paid  into  the  treasury,  and  that 
the  county  treasurer  was  not  a  necessary  party. 

22  KAN.  572,  KNOX  t.  MERBIIX 

Order  of  ameroement  of  sherilT  as  final  adjndioation.— Cited  in  Fenton 
▼.  White,  4  Okl.  472,  47  Pac.  472,  holding  that  the  proceedings  on  a  motion  to 
amerce  a  sheriff  are  in  the  nature  of  a  civil  action,  and  the  order  of  the  trial 
court  is  a  final  adjudication  in  the  matter,  and  a  final  judgment  which  entitles  the 
defendant,  when  a  hearing  has  been  had  in  the  probate  court,  to  an  appeal  to  the 
district  court  for  a  rehearing,  and  when  the  appeal  is  properly  taken  the  case  is 
in  the  district  court  and  must  be  reheard  there. 

Cited  in  note  in  38  L.  R,  A.  246,  on  priority  of  judgment  over  conveyance  made 
after  beginning  of  term. 
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22  KAH.  580,  STATE  t.  H0I<I<0N 

Ziawfi&l  omtody— Antborlty  to  take  ImUI.— Distingulslied  in  HcKie  v. 
State,  74  Kan.  21,  85  Pac.  827,  holding  that  a  defendant  waa  in  lawful  cu8tody« 
and  that  the  sheriff  was  authorized  to  take  his  baiL 

22  KAir.  585,  STVABT  ▼•  SCOTT 

22  KAN.  594,  MOURIQUAND  t.  HABT,  31  AM.  BEP.  200 

Homestead  rightu  in  mortsased  property.— Olted  in  Linn  y.  Zie^ler,  68 
Kan.  528,  75  Pac.  489,  holding  that  property  mortgaged  by  a  wife  witbont  her 
husband's  consent  was  not  the  homestead  of  the  mortgagor,  and  that  the  mortgage 
was  valid. 

Cited  in  note  in  70  Am.  Dec.  351,  on  what  may  be  exempt  as  homestead. 

22  KAN.  598,  MXnXEN  t.  Mri.IiOCK 

Prior  aetioa  or  judsment  as  bar.— Cited  in  Bond  y.  White,  24  Kan.  45, 
holding  that  the  pendency  of  a  prior  action  was  a  defense  to  forcible  entry  and 
detainer,  to  the  same  extent  as  in  any  other  action;  Wurmser  y.  Stone,  1  Kan. 
App.  131,  40  Pac.  993,  holding  that  the  merits  or  demerits  of  a  replevin  action 
could  not  be  tried  in  a  subsequent  action  by  the  defendant  for  trespass  relating  to 
the  same  property,  nor  relief  be  obtained  which  was  properly  obtainable  there; 
Wetzstein  y.  Boston  &  M.  Consol.  Copper  &  Silver  Mining  Co.,  28  Mont.  451,  72 
•Pac.  865,  in  support  of  the  rule,  laid  down  for  determining  if  an  action  w^as  barred 
by  a  former  action,  that  if  in  the  former  action  a  final  judgment  on  the  merits  had 
been  obtained,  it  could  be  pleaded  in  bar  of  the  subsequent  action ;  First  Nat. 
Bank  of  Albuquerque  v.  Lewinson,  12  N.  M.  147,  76  Pac.  288,  holding  that  a  judg* 
ment  on  a  judgment  on  a  note  of  a  firm  against  a  partner  not  served  or  appearing 
in  the  first  action  was  not  obtained  on  the  same  cause  of  action  as  the  note,  and 
was  no  bar  to  a  subsequent  action  on  the  note ;  Lockhart  y.  Leeds,  12  N.  M.  156, 
76  Pac.  312,  holding  that  a  judgment  adverse  to  plaintiffs  on  a  bill  to  declare 
a  mine  location  void  for  fraud  and  occlusion  and  breach  of  an  agreement  to  locate 
for  i^aintiffs  was  a  bar  to  svbaeqaent  suit  to  deelara  a  trcnt  la  favor  of  plaiBtlfts 
as  to  the  location. 

22  KAN.  604,  CAMFBEIX  ▼.  WARNBB 

Freferenoe  of  creditors.— Cited  in  Randall  y.  Shaw,  28  Kan.  419,  holding 
that  a  debtor  may  prefer  one  creditor  over  another,  and  that  the  vigilant  ci^ltor 
is  entitled  to  the  advantage  secured  by  his  watchfulness  and  attention  to  his  own 
interests ;  Wilson  v.  Lightbody,  29  Kan.  446,  on  tl)e  sale  of  property  for  the  pur- 
pose of  preferring  creditors ;  Farlin  v.  Sook,  30  Kan.  401,  1  Paa  123,  46  Am. 
Rep.  100,  in  support  of  the  right  to  prefer  a  creditor  by  a  conveyance ;  H.  Haas- 
ner  &  Co.  v.  Leebrick,  51  Kan.  591,  33  Pac.  375,  holding  that  a  bona  fide  chattel 
mortgage  of  property  in  actual  possession  of  the  mortgagee'  was  a  prior  lien  to 
levies  of  attaching  creditors. 

Cited  in  note  in  30  L.  R.  A.  484,  on  what  intent  to  defraud  will  sustain  at- 
tachment 

22  KAN.  606,  HIEB  ▼.  RXTIXMAN 

22  KAN.  610,  BB ANSON  ▼.  HECKLER 

Bailment— Sale  of  property.— Cited  in  note  in  66  Am.  Dec  759,  on  power 

of  bailees  to  make  absolute  sale  of  property  bailed;  in  25  I*.  R.  A.  (N.  S.)  781, 
on  right  of  one  leaving  chattels  in  another's  possession  as  against  latter's  ven- 
dees or  creditors. 


NOT&8  OK  KANSAS  RfiPORTS  (MO-6fl4 


22  XAK.  610,  SHAFFER  t.  PICKRELXi 

Desorlptioa  of  property  in  oliattel  mortsascs.— Cited  In  Alferitz  y.  In- 
galls,  83  Fed.  964,  holding  that  a  mortgage  stating  that  the  mortgagor  is  a  stock- 
raiser  of  Merced  county,  Cal.,  and  describes  the  property  as  '*8,000  sheep,  and 
the  increajse  thereof,  ♦  ♦  ♦  now  in  the  county  of  Merced,  state  of  California," 
states  in  effect  that  the  sheep  were  at  the  time  of  its  execution  owned  by  and  in 
possession  of  the  mortgagor  in  said  county,  and  the  mortgage  is  not  void  for  un- 
certainty in  description ;  Sims  y.  Mead,  tiSQ  Kan.  124 ;  Muse  y.  Lehman,  30  Kan. 
514,  1  Pac.  804 ;  Griffiths  v.  Wheeler  &  Barber,  31  Kan.  17,  2  Pac.  842 ;  Corbin 
V.  KincaiB,  33  Kan.  649,  7  Pac.  145 ;  Crisfleld  v.  Neal,  36  Kan.  278,  13  Pac.  272 ; 
Schmidt  v.  Bender,  39  Kan.  437,  18  Pac.  491 ;  Interetate  Galloway  Cattle  Co.  v. 
McLain,  42  Kan.  680,  22  Pac.  728;  Scrafford  v.  Gibbons,  44  Kan.  533,  24  Pac. 
968 — holding  descriptions  of  property  in  chattel  mortgages  sufficient;  Souders  y. 
Voorhees,  36  Kan.  138,  12  Pac.  526,  holding  a  mortgage  void  for  uncertainty  in 
description;  Tootle,  Hanna  &  Co.  y.  Lyster,  26  Kan.  589;  Shattuck  y.  Hall,  3 
Kan.  App.  374,  42  Pac.  1101— in  support  of  the  rule  that  a  description  enabling 
third  persons,  aided  by  inquiries  which  the  instrument  itself  indicates  and  directs, 
to  identify  the  property,  is  suflicient ;  iScott  y.  Wagner,  2  Kan!  App.  386,  42  Pac. 
741,  holding  that  a  description  was  safficient  where,  by  aid  of  inqniriM  which  it 
suggested,  the  particular  property  intended  to  be  indnded  could  be  ascertained 
with  reasonable  certainty. 

22  KAN.  624,  KA8SET  ▼•  CITIZENS*  BinU>INO  St  SAVXNOS  ABS'H 
OF  PAOI.A 

Building   and  loan   assooiatioift*— Statute   Tftlid  and  not  repealed.^ 

Cited  in  Saline  Building,  Saring  ft  Trust  Ass'n  y.  Nelson,  22  Kan.  761,  holding 
that  Laws  1869,  c.  5  (Comp.  Laws  1879,  p.  237,  §  134),  relating  to  loans  by  build- 
ing,  savings,  and  trust  associations,  is  yalid,  and  not  repealed  and  applies  in  all 
cases  where  the  loan  was  made  in  accordance  with  its  pnyvisions  and  prior  to 
March  20,  1S75,  the  time  when  Laws  1875,  c.  66  (Comp.  Laws  1879,  c  237,  1 137), 
took  effect 

Same— Usurious  loan.— <!;i ted  in  Washington  Nat.  Building,  Loan  &  Invest- 
ment A8s*n  V.  Stanley,  38  Or.  319,  63  Pac.  488^  58  U  E.  A.  816,  84  Am.  St  Rep. 
793,  holding  a  loan  usurious  if  premium  and  interest  exceed  the  legal  rate. 

Cited  in  notes  in  18  L.  H.  A.  133;  83  Am.  Dec.  614— as  to  when  contracts  of 
loan  associations  are  usurious. 

Same— FoveoloanveiF-Cited  in  Glynn  v.  Home  Building  Ass'n,  22  Kan.  746, 
In  support  of  a  judgment  in  favor  of  a  building  association  on  foreclosure  of 
an  absolute  deed  to  secure  a  loan. 

Cited  in  note  in  69  Am.  Dec.  159,  160,  161,  166,  on  building  and  loan  associa- 
tions. 

Same-— Application  of  pajmentSi^-Oited  in  note  in  29  L.  R.'  A.  121,  on 
right  to  apply  payments  on  stoelc  in  building  and  loan  association  upon  mortgage. 

Same— Finee.^Cited  in  note  in  35  L.  R.  A.  216,  220,  on  fines  in  building  and 
loan  associations. 

Estoppel  to  plead  ultra  Tires  aa  to  contract  of  corporation.— Cited  in 

Alexandria,  A.  &  Ft.  S.  R.  Co.  v.  Johnson.  58  Kan.  176,  48  Pac.  847,  holding 
that  ultra  vires  could  not  be  pleaded  by  a  guarantor  of  a  corporation's  contract 
after  performance  by  the  other  party. 

Estoppel  to  deny  corporate  existence*— Cited  in  Kitchen  y.  Bellefontaine 
Nat.  Bank,  52  Kan.  242,  36  Pac.  344,  42  Am.  St.  Rep.  282,  holding  that  the 
maker  of  a  judgment  note  in  favor  of  national  bank  was  estopped  to  deny  its 
corporate  existence  in  an  action  on  a  judgment  entered  on  the  warrant  of  at- 
torney. 
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Same— Collateral  attack.— Cited  in  McLennan  y.  Hopkins,  2  Kan.  App. 
2G0,  41  Pac  1061,  holding  that  an  exception  to  a  rule  in  favor  of  collateral  at- 
tack on  corporate  existence  in  a  case  where  thete  is  no  de  facto  corporation  ex- 
ists in  oases  where  one  is  sued  by  the  alleged  corporation  on  a  contract  recogniz- 
ing corporate  capacity. 

Usnry^— Cited  in  notes  in  46  Am.  St.  Kep.  200;  81  Am.  Dec  737~on  what 
transactions  are  usurious. 

22  KAK.  639,  CENTRAX  BRANCH  UNION  PAC.  R.  CO.  ▼.  BtmiAN 
Demand  on  railroad  company  for  Talne  of  stock  killed  and  ^vtinnded. 

—Cited  in  Central  Branch  Union  Pac.  R.  Co.  v.  Walters,  24  Kan.  504,  on  the 
necessity  of  a  demand  on  a  railroad  company  for  the  value  of  stock  alleged  to 
have  been  killed  and  wounded. 

Res  gestsB  cTidence.— Cited  in  Hichelieu  &  0.  Nav.  Co.  t.  Boston  Marine 
Ins.  Co.,^  26  Fed.  596,  holding  the  statements  of  the  master,  made  at  the  time 
the  notary  was  reducing  the  protest  to  writing,  explanatory  of  certain  words 
used  therein,  are  admissible  as  a  part  of  the  res  gestae  in  an  action  on  a  marine 
insurance  policy.     * 

Declarations  and  admissions  as  OTidence.— Cited  in  St.  Louis  &  S.  F. 
Ry.  Co.  V.  Weaver,  35  Kan.  412,  11  Pac  408,  57  Am.  Rep.  176,  holding  that 
declarations  of  the  chief  civil  engineer  of  a  railroad,  made  in  conversation  with 
a  roadmaster,  were  admissible  to  show  notice  of  the  dangerous  condition  of  a 
parttenlar  portion  of  the  road. 

Cited  in  note  in  53  Am.  Dec.  774,  on  admissions  of  agent  as  evidence  against 
principal ;   in  131  Am.  St.  Rep.  326,  on  declarations  and  acts  of  agents. 

Immaterial  err^r.— Cited  in  Missouri  Pac.  Ry.  Co.  v.  Gill,  49  Kan.  441, 
30  Pae.  414,  holding  that  where,  in  an  action  for  injuries  to  stock  on  a  railroad 
right  of  way,  a  copy  of  the  notice  of  a  written  demand  was  rejected,  and  the 
jury  found  there  was  both  a  written  and  verbal  demand,  the  finding  that  there 
was  a  written  demand  was  immaterial ;  Heery  v.  Reed,  80  Kan.  380,  102  Pac. 
846,  holding  that  the  admission  of  testimony  as  to  transactions  with  a  decedent 
was  ipimaterial  error. 

22   KAN.  643,   BCAX80N  ir.   fiVSTON 

Sale  of  land  for  taze»— Deed  not  Toid  on  its  face.— Cited  in  Jordan  r. 
Kyle,  27  Kan.  190,  holding  that  a  tax  deed  reciting  that  a  sale  for  the  taxes 
of  1859  was  made  September  3,  1860,  was  not  thereby  void  on  its  face,  because 
under  Laws  1860,  c.  114,  f  70,  a  sale  might  in  certain  cases  be  legally  held  on 
any  day  more  than  10  days  after  the  first  Tuesday  of  May;  Dodge  v.  Enunons, 
34  Kan.  732,  9  Pac.  951,  holding  that  a  tax  deed  which  recites  a  sale  of  land 
en  masse  which  is  included  within  two  descriptions  (s  not  for  that  reason  void 
on  its  face,  where  the  descriptions  show  that  the  land  sold  lies  together  in  com- 
pact form  within  a  single  taxing  district. 

Sanio— Protection  of  deed  by  limitations.— Cited  in  Marts  ▼.  Newton, 
29  Kan.  331,  holding  that  a  tax  deed,  recorded  more  than  five  years  before  c<hd- 
mencement  of  a  suit  to  partition  the  land,  if  regular  on  its  face  and  not  fraud- 
ulently obtained,  was  protected  by  the  statute  of  limitations,  unless  plaintiff  was 
under  legal  disability  prior  to  the  death  of  her  husband ;  Doudna  v.  Harlan.  45 
Kan.  484,  25  Pac.  883,  holding  that  a  tax  deed  valid  on  its  face  starts  limita- 
tions running  when  recorded,  and  after  limitations  has  fully  run  cannot  be  over- 
thrown by  suit  begun  thereafter,  except  by  showing  the  land  was  not  subject  to 
taxation,  or  that  taxes  have  been  paid  or  the  land  legally  redeemed. 

Same— Payment  by  owner  as  condition  of  relief  against  pnrcliaser.— 
Cited  in  Wilder  v.  Cockshutt,  25  Kan.  504,  holding  that  before  a  landowner  or 
the  mortgagee  can  successfully  resort  to  equity  to  contest  with  the  holder  of  a 
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tax  certificate  illegal  taxes  or  charges  included  in  the  tax  sale,  where  the  land 
is  taxable  and  the  taxes  have  not  been  paid,  he  must  first  pay  or  tender  the 
taxes  or  charges  conceded  legal,  with  interest  required  by  the  statute  relating 
to  redemption  of  lands  sold  for  taxes;  Krutz  v.  Chandler,  32  Kan.  659,  5  Pac. 
170,  holding  that,  notwithstanding  the  indefinite  description  of  land  assessed 
and  taxed  to  the  owner,  he  was  not  relieved  from  paying  his  taxes,  and  a  judg- 
ment in  ejectment  by  a  purchaser  at  the  tax  sale,  adjudicating  the  taxes,  with 
interest  and  costs,  to  be  a  lien  on  the  land,  was  not  erroneous. 

22  KAH.  646,  HAZLETOK  ▼.  STATE  EX  BEI..  KENNEMtTIB 

21K  KAN.  646,  MePHEBSOH  ▼•  KINOSBAKEB 

FUIak  aiis-wer  ftfter  demurrer  oTemiled^— <3ited  in  Merten  v.  I^ewfortb, 
44  Kan.  705,  25  Pac.  204,  holding  that  there  was  no  abuse  of  discretion  in 
refusing  to  allow  an  answer  to  be  filed  out  of  time  after  demurrer  overruled. 

22  KAN.  648,  CITT  OF  FT.  SCOTT  ▼.  SCHUIiENBERG 

Servloe  of  proeesii  on  oorporatloasw— Cited  in  Thum  v.  Pyke,  8  Idaho, 
11,  66  Pac.  157,  holding  that  jurisdiction  was  not  obtained  by  service  of  a  sum- 
mons on  the  former  secretary  of  a  corporation,  knowing  that  he  was  not  an  of- 
ficer. 

liimitatloB  of  actions— Seourod  deniands.— Cited  in  Kulp  v*  Kulp,  51 
Kan.  341,  32  Pac.  1118,  21  Ta  R.  A.  550,  holding  that  a  mortgage  securing  a 
note  barred  by  the  statute  is  also  barred;  Mulvane  v.  Sedgley,  63  Kan.  105. 
64  Pac.  1088,  55  L.  R.  A.  552,  holding  that  where  the  relation  of  principal  and 
surety  existing  between  mortgagors  and  a  purchaser  of  mortgaged  property,  who 
asflumed  and  agreed  to  pay  the  mortgage,  is  recognized  and  accepted  by  the  mort- 
gagee, and  the  cause  of  action  against  the  purchaser  or  principal  becomes  barred 
by  the  statute,  action  against  the  mortgagors  or  sureties  on  the  notes  and  to 
foreclose  is  also  barred. 

Cited  in  note  in  21  K  R,  A.  557,  on  effect  of  statutory  bar  of  principal  debt 

on  right  to  foreclose  mortgage  or  deed  of  trust. 

• 

22  KAN.  659,  WOLF  ▼.  HOUGK 

Conneotins  carrier— Uabtlity  for  freight  okarsea*— -Cited  in  Moses  v. 
Port  Townsend  S.  R.  Co.,  5  Wash.  595,  32  Pac.  488,  1000,  on  the  proposition 
that  a  subsequent  carrier,  having  no  knowledge  of  the  contract  between  the  owner 
and  the  first  carrier  or  of  the  prepayment  of  freight,  would  not  be  bound  there- 
by, unless  the  want  of  such  knowledge  would  in  some  way  be  due  to  its  own  neg- 
ligence. 

Cited  in  note  in  72  Am.  Dec  239,  on  connecting. lines  of  carriers  or  railways. 

22  KAN.  661,  MoICAJfABA  ▼.  CXTLVBR 

Cited  in  Frankhauser  v.  Edwards,  55  Kan.  82,  39  Pac.  1024,  as  authority  for 
afiirming  a  judgment. 

Mortsage,  conToyanoe,  or  conditional  sale^^ited  in  Eckert  ▼.  McBee, 
27  Kan.  232,  holding  that  a  conveyance  and  agreement,  taken  together,  did  not 
constitute  a  mortgage,  and  that  a  stipulation  giving  a  right  to  repurchase  was 
a  conditional  sale;  Overstreet  v.  Baxter,  30  Kan.  55,  1  Pac.  825,  holding  that 
an  alleged  conveyance  and  an  agreement- to  reconvey,  made  to  secnre  a  certain 
sum  of  money,  with  interest,  is  in  the  nature  of  a  mortgage ;  Brown  v.  Thomas, 
37  Kan.  282,  15  Pac.  211,  holding  that  an  alleged  agreement  was  a  conditional 
sale  of  real  estate;  Elston  v.  Chamberlain,  41  Kan.  354,  21  Pac.  259,  holding 
a  quitclaim  deed  not  intended  to  be  a  mortgage;  Fint  Nat.  Bank  of  Peoria. 
111.,  y*  Jaffray,  41  Kan.  691,  19  Pac.  626,  on  the  proposition  that  every  deed 
made  to  secure  a  debt  only  is  a  mortgage;    Yost  v.   First  Nat.  Bank  of  Hays 
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City,  60  Kan.  605,  72  Pac.  209 ;  Fabrique  y.  Cherokee  &  P.  Coal  k  BAining  Co.. 
159  Kan.  733,  77  Pac.  584— holding  a  deed  and  contract  or  bond  to  reconvey  to 
be  a  conditional  sale  and  not  a  mortgage;  Martin  v.  Allen,  67  Kan.  75S,  74 
Pac.  249,  holding  a  deed  and  contract  to  be  a  sale  with  the  right  to  repurchase, 
and  not  a  mortgage;  First  Nat.  Bank  of  HaS's  City  v.  Edwards,  84  Kan.  495, 
115  Pac.  118,  holding  that  the  effect  of  a  deed  and  simultaneous  agreement  to 
reconvey  must  be  determined  by  the  intent  of  the  parties,  as  shown  by  their 
situation,  the  circumstances  surrounding  the  transaction,  the  terms  of  the  in- 
strument, and  independent  parol  agreements  not  conflicting  with  such  terms; 
Bickel  V.  Wessinger,  08  Or.  98,  113  Pac.  34,  holdini:  that  whether  an  agreement 
is  an  agreement  to  reconvey  on  the  payment  of  a  specified  sum,  or  a  mortgage, 
depends  on  whether  the  preceding  debt  was  extinguished  or  continued,  and  that  if 
it  was  extinguished  the  arrangement  is  at  beet  a  contract  for  resale,  and  if 
continued  the  agreement  is  a  'viortgage;  Plununer  ^.  Ilse,  41  Wash.  5,  82  Pac. 
1009,  2  L.  R.  A.  (N.  S.)  627,  111  Am.  St.  Rep.  997,  holding  that  a  deed  placed 
in  escrow  was  a  mortgage,  though  evidence  tended  to  show  the  parties  intended 
otherwise. 

Cited  in  note  in  4  Am.  St.  Rep.  699,  700,  707,  on  what  constitutes  an  equitable 
mortgage. 

Parol  evidence  affeotl&K  wrltli^^— Cited  in  Schoen  ▼.  Sunderland,  39  Kan. 
758,  18  Pac.  913,  holding  that  a  written  contract  or  memorandum  signed  by 
parties  to  a  contract  of  sale  did  not  preclude  evidence  of  parol  contemporaneous 
statements  and  representations  of  vendor  as  to  the  quality  and  condition  of  the 
land  and  improvements ;  St.  Louis  Wire-Mill  Co.  v.  Consolidated  Barb-Wire  Co., 
46  Kan.  773,  27  Pac.  118,  holding  that  it  is  always  admissible  to  prove  an  in- 
dependent parol  agreement  made  contemporaneously  with  a  written  contract; 
Evans  v.  McElfresh,  85  Kan.  389,  116  Pac.  612,  holding  that  where  a  writing 
is  incomplete,  and  shows  on  its  face  that  all  stipulations  were  not  included, 
parol  proof  of  the  omissions,  not  repugnant  to  or  inconsistent  therewith,  may 
be  introduced  to  supplement  the  writing;  Barnes  v.  Crqckett,  4  Kan.  App.  777, 
46  Pac.  997;  Barnes  v.  Crockett,  5  Kan.  App.  48,  46  Pac.  997~holding  that 
an  absolute  deed  may  be  shown  by  evidence  aliunde  to  be  a  mortgage,  and  fore- 
closed as  such. 

Forcible  entry  and  detainer— Nature  and  scope  of  aetion.F-dted  in 
Brown  v.*  Hartshorn,  12  Okl.  121,  69  Pac.  1049;  McDonald  v.  Stiles,  7  Okl. 
327,  54  Pac.  487— holding  that  the  action  is  purely  a  possessory  action,  and  the 
question  of  title  or  boundaries  cannot  pfoperly  arise  or  be  tried  in  such  a  pro- 
ceeding in  the  justice  or  district  court. 

Cited  in  note  in  77  Am.  Dec.  556  (par.  3),  on  giving  title  in  evidence  in  forcible 
entry  and  detainer. 

Same— Certification  of  case  to  district  conrt.— Cited  in  Armour  Pack- 
ing Co.  V.  Howe,  62  Kan.  587,  64  Pac.  42,  holding  that  the  statute  providing 
for  certifying  cases  in  justice  court  to  the  district  court,  where  the  title  or  bound- 
ary of  land  is  disputed,  does  not  apply  to  forcible  entry  or  detainer;  Townadin 
V.  Townsdin,  5  Kan.  App.  336,  48  Pac.  601,  holding  that  where  an  action  is, 
on  i3lea  of  title,  certified  to  the  district  court,  it  is  not  changed  to  an  action  to 
recover  real  property. 

22   Kan.  671,  HUBBABD  v.  OGD£lf 

Judicial  sale— Title  and  rishts  of  pnro]iaser«F-iCited  in  Sheldon  ▼.  Pruess- 
ner,  52  Kan.  593,  35  Pac.  204,  holding  that  the  reversal  of  a  judgment  defeats 
the  title  of  a  purchaser  of  land  sold  under  such  judgment,  and  the  sale  should  be 
set  aside;  Markley  v.  Carbondale  Investment  Co.,  67  Kan.  536,  73  Pac.  96, 
holding  that  a  purchaser  of  real  property  sold  under  attachment  is  not  a  bona 
fide  purchaser  for  value,  but  takes  only  the  interest  of  the  defendant  in  attach- 
ment when  the  property  .was  seized. 
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Cited  In  Dote  in  21  L.  R.  A.  54, 'on  purchaser  at  ezecudoB  or  Jndiclal  sale  as 
bona  fide  purchaser. 

Retaining  property  oMained  wider  Judgment  rerereed.— Cited  in 
Stephens  y.  Ballou,  25  Kan.  618,  on  the  proposition  that  a  party  who  has  pro- 
cured an  erroneous  judgment  should  not  be  allowed  to  retain  property  obtained 
thereunder  after  it  has  been  reversed. 

Cited  in  note  in  96  Am.  St.  Rep.  136,  on  reversal  of  judgments. 

22  KAN.  673,  BRATTOK  v.  CROSS 

Settlement  on  aehcN}!  land.— Cited  in  Christisen  ▼.  Bartlett,-  78  Kan.  118, 
95  Pac.  1130,  on  what  may  be  considered  a  settlement  on  school  land,  within 
Gen.  St.  1901,  %  6341. 

22  KAK.  678,  GATTOK  v.  TOIiLET 

Deed  of  elierllf  or  administrator  .  as  evidenoe.— Cited  in  Sanders  y. 
Greenstreet,  23  Kan.  425,  on  the  admissibility  of  an  adminJsti*ator*8  deed  as  prima 
facie  evidence  of  the  regularity  of  the  proceeding's  and  the  regularity  of  a  sale 
made  in  18C5;  Douglass  v.  Lowell,  60  Kan.  239,  56  Pac.  13,  holding  that  a 
sheriff's  deed  executed  in  1862,  regular  on  its  face,  is  not  admissible  without 
proper  preliminary'  proof  as  to  the  proceedings  and  power  by  virtue  of  which  it 
was  executed.  / 

Homestead— Iieaee  or  eonveyanee  by  widows— Cited  in  Compton  ▼.  Peo- 
ple's Gas  Co.,  75  Kan.  572,  89  Pac.  1039,  10  L.  R.  A.  <N.  S.)  787,  holding  that 
an  oil  and  gas  lease  executed  by  a  widow  alone  on  lands  a  part  of  which  is 
occupied  by  her  family  as  a  homestead,  conveyed  her  individual  interest,  subject 
to  the  rights  of  those  occupying  the  premises  as  a  homestead. 

Cited  in  note  in  10  li.  R.  A.  (N.  S.)  787,  on  right  of  widow  to  convey,  lease, 
or  incumber  homestead  during  minority  of  children. 

Same— Partitlon.'-Cited  in  White  v.  White,  41  Kan.  556,  21  Pac.  604,  holding 
that  a  child  who  had  been  advanced  more  than  his  shnre  in  an  estate  consisting 
of  the  homestead  was  not  entitled  to  partition  as  against  the  widow,  who  pur- 
chased the  interests  of  the  other  children  when  they  became  of  age. 

Same— Forced  sale  of  olilld*s  share.— Cited  in  Towle  v.  Towle,  81  Kan. 
675,  107  Pac.  228,  27  L,  R.  A.  (N.  S.)  550,  holding  that  a  widow,  occupying  a 
homestead  belonging  to  herself  and  children,  could  not  complain  of  the  forced 
sale  of  an  adult  son*s  share,  and  that  after  the  minor  children  were  of  age  the 
purchaser  was  entitled  to  partition. 

Same— Devise  and  alienation.— Cited  in  Hannon  v.  Sommer,  10  Fed.  601 
in  support  of  the  right  to  alienate  a  Kansas  homestead  by  joint  deed  of  husband 
and  wife,  and  of  the  right  of  the  survivor  to  alienate  his  or  her  interest,  subject 
to  the  right  of  occupancy  by  members  of  the  family  entitled  thereto,  and  not 
joining  in  the  conveyance;  Vinlng  v.  Willis,  40  Kan.  609,  20  Pac.  232,  on  the 
right  of  a  wife  to  devise  an  interest  in  the  homestead  without  her  husband*s 
consent,  the  legal  title  being  in  her  name. 

Same— Sale  for  deoedent's  debts.— Cited  in  Barbe  v.  H>'att,  50  Kan.  86, 
31  Pac.  604,  holding  a  part  of  a  homestead  abandoned  and  unoccupied  subject  to 
sale  to  pay  the  deceased  owner's  debts. 

Same— Riebts  of  o1illdren.^Cited  in  note  in  56  L.  R.  A.  72,  on  rights  of 
children  in  homestead  of  parent. 

Action  between  eotenants.— Cited  in  Erskin  v.  Wood,  77  Kan.  577,  05  Pac. 
413,  holding  that  a  tenant  in  common  may  recover  his  undivided  interest  in  lands 
against  his  cotenant,  who  denies  liis  right  thereto. 

RecoTery  in  ejectment  on  proof  of  partial  title.^-Cited  in  Young  v. 
Bigger,  73  Kan.  146,  84  Pac.  747,  holding  that  a  plaintiff  in  ejectment,  on  proof 
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of  a  partial  title,  is  entitled  to  a  proportionate  recovery  and  to  a  judgment  for 
costs. 

Rents  and  proflts^Limitation. — Cited  in  Seibert  y.  Baxter,  36  Kan.  189, 
12  Pac.  934,  liolding  that  a  cause  of  action  for  rents  and  profits,  though  joined 
with  one  in  the  nature  of  ejectment,  is  founded  on  an  Implied  contract,  and  the 
three-year  limitation  applies;   Missouri  Pac.  Ry.  Co.  v.  Houseman,  41  Kan.  304, 

21  Pac.  2S4,  holding  that  plaintiff  in  ejectment  may  recover  for  rents  and  profits 
for  three  years  next  preceding  the  action,  and  only  for  such  time. 

Same— I^iabUity  of  holder  of  void  tax  deed.— Cited  in  WiU  v.  Ritchie,  61 
Kan.  715,  60  Pac.  7^,  holding  that  the  holder  of  a  tax  deed  was  liable  for  rents 
accruing  during  a, suit  to  quiet  his  title  wherein  the  deed  was  adjudged  invalid; 
Ritchie  y.  Will,  9  Kan.  App.  867,  58  Pac.  118,  holding  that  one  in  possession  under 
a  voidable  tax  deed  need  not  account  for  rents  till  paid  or  tendered  taxes,  inter- 
est, and  charges  required  for  redemption. 

22  KAN.  683,  KNOX  v.  DtTKN 

Ci^ed  in  Funk  v.  James,  22  Kan.  685;  Gandy  v.  Board  of  Com'ra  of  Chase 
County,  23  Kan.  738;  McKeen  v.  Haxtun,  25  Kan.  698— as  authority  for  affirming 
or  reversing  a  judgment 

Invalid  tax  title— Payn&ent  or  tender  of  taxes  paid*— Cited  in  Pritchard 
v.  Madren,  24  Kan.  486,  holding  that,  without  payment  or  tender  of  taxes,  an 
action  to  quiet  title  to  land  sold  for  taxes  could  not  be  sustained;  Wilder  y.  Cock- 
shutt,  25  Kan.  504,  holding  that,  before  a  landowner  or  mortgagee  can  success- 
fully resort  to  equity  to  contest  with  the  bolder  of  a  tax  certificate  illegal  taxes 
'or  charges  included  in  the  tax  sale,  where  the  land  sold  is  taxable  and  the  taxes 
have  not  been  paid,  he  must  first  pay  or  tender  the  taxes  or  charges  conceded 
legal,  with  interest  required  by  the  statute  relating  to  redemption  of  lands  sold 
for  taxes;  Miller  v.  Ziegler,  31  Kan.  417,  2  Pac  601,  holding  that,  before  a  suit 
is  commenced  to  set  aside  a  tax  sale  certificate,  plaintiff  should  pay  or  tender 
all  taxes  embraced  therein,  which  the  public  records  show  are  valid,  and  which 
he  is  under  obligations  to  pay;  Miller  v.  Madden,  35  Kan.  455,  11  Pac  449, 
holding  a  tender  insufficient  to  entitle  the  owner  of  lots  sold  for  taxes  to  injunc- 
tion against  issuance  of  a  deed;  Franz  v.  Krebs,  41  Kan.  223,  21  Pac  99,  holding 
that  as  a  general  rule  action  will  not  lie  to  set  aside  a  tax  sale  certificate,  or  re- 
strain tax  proceedings,  without  a  prior  payment  or  tender  of  all  legal  taxes  ad- 
mitted due  and  payable. 

Distinguished  in  Cartwright  v.  McFadden,  24  Kan.  662,  holding  that  it  is  not 
absolutely  necessary,  in  an  action  to  quiet  title  against  the  holder  of  a  tax  deed, 
that  plaintiff  should  in  all  cases,  before  suing,  tender  to  the  tax  deed  holder  the 
amount  of  taxes  paid  by  him. 

Same— Injnnotion«— Cited  in  Dudley  y.  Gilmore,  35  Kan.  555,  11  Pac  3d8, 
holding  that  admitted  facts  did  not  entitle  a  party  to  relief  by  injunction  against 
a  tax  deed. 

Same— Lien  of  holder  of  title.— Cited  in  RusseU  v.  Hudson,  28  Kan.  99.* 
holding  that  in  an  unsuccessful  action  of  ejectment  by  the  holder  of  a  tax  deed  it 
was  not  error  to  adjudge  and  enforce  a  lien  in  his  favor  for  the  taxes  paid  by  him, 
and  interest,  penalties,  and  costs;  Belz  v.  Bird,  31  Kan.  139,  1  Pac  246,  holding 
that  taxes  which  the  unsuccessful  plaintiff  in  ejectment  holding  a  tax  deed  has  paid 
on  the  property  are  a  lien  thereon,  and  that  the  property  may  be  sold  to  satisfy 
the  same. 

»  KAN.  685,  TXJKK  v.  JAMES 

Cited  in  Gandy  v.  Board  of  Com'rs  of  Chase  County,  23  Kan.  738,  am  authority 
for  affirming  a  judgment. 
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22  KAN.  685,  CON  If  ELI.T  v.  CEN  TRAIi  BRANCH  tTNION  PAG.  B.  CO. 

22  KAN.  686,  KANSAS  CENT.  RT.  CO.  v.  FITZ8IMMONS,  31   AM. 
REP.  203 

Negligence  and  oontrlbutoTy  negligenee— Injury  to  cUld^— Cited  in  Illi- 
nois Cent.  R,  Co.  v.  Jones,  95  Fed.  370,  37  C.  C.  A.  106,  on  the  contributory  neg- 
ligence of  a  boy  driving  a  wagon  when  he  was  struck  and  injured  by  a  train  at  a 
public  crossing;  Barrett  t.  Southern  Pac.  Co.,  91  CaL  296,  27  Pac  666,  25  Am. 
St  Rep.  180,  holding  a  railroad  company  liable  for  injuries  to  a  child  playing  on 
a  tumtal)le  not  inclosed  or  guarded  and  located  near  a  public  street;  York  v. 
Pacific  &  N.  Ry.  Co.,  8  Idaho,  574,  69  Pac.  1042,  on  negligence  rendering  a  rail- 
road company  liable  for  the  death  of  a  child  playing  on  a  turntable;  Central 
Branch  Union  Pac.  R.  Co.  y.  Henigh,  23  Kan.  347,  33  Am.  Rep.  167,  holding 
that  a  railroad  company  was  not  liable  for  the  death  of  a  child  who  climbed  on 
a  car  alone  and  unfastened  the  brake,  and  theti,  when  it  began  to  move^  jumped 
or  fell  'f^t^  front  of  the  car  and  was  run  over;  Smith  ▼.  Atchison,  T.  &  S.  F. 
R.  Co.,  lr :  ^£an.  738,  holding  a  railroad  company  liable  for  injuring  a  child  run 
over  on  a  switch  track  constructed  from  its  main  track  to  coal  shaft  belonging 
to  a  mining  company;  Atchison,  T.  &  S.  F.  R.  Co.  Y.  Smith,  28  Kan.  541,  holding 
that  a  railroad  company  was  not  liable  for  injuring  a  child  run  over  on  a  side 
track;  Kansas  City,  Ft  S.  &  G.  R.  Co.  v.  Kelly,  36  Kan.  655,  14  Pac.  172,  59 
Am.  Rep.  596,  holding  a  railroad  company  liable  for  injury  to  a  boy  who  wrong- 
fully got  on  a  freight  train  and,  fearing  to  be  thrown  off,  jumped  off  in  obedience 
to  the  command  of  a  brakeman,  when  the  train  was  in  dangerous  motion  in  the 
nighttime;  Kansas  Pac.  Ry.  Co.  v.  Whipple,  39  Kan.  531,  18  Pac.  780,  holding 
a  railroad  company  liable  if,  after  discovering  the  presence  of  a  boy  on  the  track, 
the  engineer  recklessly  or  wantonly  ran  the  train  or  engine  on  him,  without  doing 
what  he  reasonably  could  to  stop  and  avoid  the  injury;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Plaskett,  47  Kan.  107,  26  Pac.  401,  holding  that  a  railroad  company 
was  not  liable  for  injuring  a  boy  by  starting  the  train  when  he  was  climbing  over 
a  car  at  a  street  crossing;  Chicago,  K.  &  W.  R.  Co.  v.  Bockoven,  53  Kan.  279, 
36  Pac.  322,  holding  that  a  railroad  company  was  not  liable  for  the  death  of  a 
child  trespassing  on  its  premises,  caused  by  the  fall  of  a  defective  inside  gate 
of  its  stockyards;  Kinchlow  v.  Midland  Elevator  Co.,  57  Kan.  374,  46  Pac.  703, 
on  the  liability  for  injuries  to  trespassing  children  from  the  exposure  of  danger- 
ous implements  or  machinery  unguarded  and  in  such  a  position  as  to  attract 
them;  Price  v.  Atchison  Water  Co.,  58  Kan.  551,  50  Pac  450,  62  Am.  St  Rep. 
625,  holding  that  it  was  negligent  for  a  waterworks  company  not  to  guard  against 
accidents  to  small  boys  permitted  to  resort  to  deep  reservoirs  to  play  and  fish; 
Biggs  V.  Consolidated  Barb- Wire  Co.,  60  Kan.  217,  56  Pac  4,  44  L.  R.  A.  655, 
on  the  contiibutory  negligence  of  a  boy  who  was  caught  in  exposed  machinery  and 
killed  while  trespassing  on  private  grounds. 

Cited  in  notes  in  31  Am.  Rep.  210;  40  Am.  Rep.  668;  49  Am.  St.  Rep.  415, 
418,  419-on  liabitity  for  negUgent  injury  to  infant;  in  19  Ia  R.  A.  (N.  S.)  1110; 
59  Am.  Rep.  25— on  liability  for  injury  to  child  by  attractive  dangers;  in  14  L. 
R.  A.  783;  4  L.  R.  A.  (N.  S.)  81— on  liability  for  injury  to  children  pUying  on 
turntable;  in  14  Am.  St.  Rep.  595,  on  negligence  of  infant  as  bar  to  recovery  for 
injuries. 

Same— Impnted  negligenee.— Cited  in  note  in  57  Am.  Rep.  478,  on  imputing 
parent's  negligence  to  child. 

Same— Onestions  for  Jnxy.— Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Town- 
send,  39  Kan.  115,  17  Pac.  804;  Roach  v.  St  Joseph  &  I.  R.  Co.,  55  Kan.  654, 
41  Pac.  964— in  support  of  the  proposition  that,  where  the  facts  and  circum- 
stances are  such  that  different  men  might  arrive  at  different  conclusions  as  to  the 
degree  of  care  exercised,  it  is  for  the  Jary  to  decide;   Atchison,  T.  &  S.  F.  R. 
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Co.  V.  Calvert,  52  Kan.  547,  34  Pac  b76,  in  support  of  the  mle  laid  down  in 
Uailwaj  Co.  v.  Pointer,  14  Kan.  37,  as  to  when  negligence  is  a  question  for  the 
jury;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  y.  Cam{MI)eU,  t>  Kan.  App.  417,  49  Pac. 
817,  on  gross  negligence  being  a  question  for  the  jury  in  a  case  where  the  eyi- 
dence  tended  to  prove  such  negligence. 

SAme— Damases  for  deatlu— Cited  in  note  in  17  Lu  JEL  A.  79,  on  measure 
of  recovery  for  death  caused  by  negligence. 

Same— Duty  towaards  person  on  railroad  traclu— Cited  in  note  in  38  Am. 
Rep.  637,  on  duty  towards  person  on  railroad  track. 

22  KAN.  602,  MoBBATN£T  v.  CHAKDI«£R,  31  AM.  BEP.  £13 

Illegal  eontraots.— Oited  in  Barber  Asphalt  Paving  Co.  v.  Botsford,  56  Kan. 
582,  44  Pac.  3,  holding  that  it  was  competent  for  a  paving  company  to  employ 
agents  and  attorneys  to  give  legal  advice,  and  to  collect  and  present  th%  facts  as 
to  the  quality  of  proposed  paving' material,  and  to  argue  and  openly  and  honestly 
endeavor  to  convince  property  owners  and  a  city  coancil  that  the  io^ei^^t  of  the 
owners  and  the  public  would  be  best  subserved  by  use  of  such  pa^  jmaterial; 
William  Deering  &  Co.  v.  Cunningham,  63  Kan.  174.  65  Pac.  263,  54  U  R.  A. 
'410,  holding  void  a  contract  for  a  pecuniary  donsideration  to  withdraw  opposi- 
tion to  a  pardon  and  endeavor  by  solicitation  and  personal  influence  to  induce 
the  pardoning  authority  to  grant  it;  Falk  v.  Ferd  Helm  Brewing  Co.,  10  Kan. 
App.  248,  62  Pac.  716,  holding  that,  if  a  contract  grows  immediately  out  of  or  is 
connected  with  an  illegal  act,  a  court  of  justice  will  not  enforce  it;  Sweeney  ▼. 
McLeod,  15  Or.  330,  15  Pac.  275,  holding  void  a  contract  to  perform  'iobby 
services*'  for  another  for  a  consideration. 

Cited  in  note  in  83  Am.  St  Rep.  185,  on  contracts  between  attorneys  and  cli- 
ents; in  30  L.  R.  A.  742,  on  validity  of  contract  for  services  to  procure  legisla- 
tion. 

Same— Gontraet  partly  illesal.-^ited  in  Gerlach  v.  Skinner,  84  Kan.  86. 
8  Pac.  257,  55  Am.  Rep.  240.  holding  that  where  a  part  only  of  the  considera- 
tion of  an  entire  contract  is  illegal,  and  the  contract  is  not  divisible  or  separable 
it  will  be  treated  as  wholly  void. 

Cited  in  note  in  117  Am.  St.  Rep.  518,  520,  on  contracts,  consideration  for 
which  has  partly  failed,  or  is  partly  illegal. 

Same— Presumption  and  bnrden  of  proof.— Cited  in  Washer  v.  Bond,  40 
Kan.  84,  19  Pac.  323,  holding  on  presumptions  and  burden  of  proof  as  to  the 
illegality  of  contracts;  Barteldes  Seed  Co.  v.  Border  Queen  Mill  &  Elevator  Co., 

23  Okl.  675,  101  Pac.  1130,  holding  that  the  presumption  was  in  favor  of  the 
legality  of  a  contract  claimed  to  be  in  restraint  of  trade,  and  that  the  party  seek- 
ing to  have  it  declared  unlawful  assumed  the  burden. 

Same— TlVliat  law  soTems.— Cited  in  note  in  66  Am.  Dec.  507.  508.  on  law 
governing  validity  of  contract. 

22  kAN.  696,  8AI.AMANGA  TP.  ▼.  JASPER  COUKTY,  MO^  BAIW 

County  warrants  as  nonnegotiable  instmmenta.— Cited  in  Webster  ▼. 
Board  of  Com'rs  of  Haskell  Count>',  7  Knn.  App.  764,  53  Pac.  529,  in  support  of 
the  proposition  that  county  warrants  are  nonnegotiable,  and  any  defense  whicb 
would  be  good  against  the  payee  may  be  made  against  the  present  holder  thereof. 

22  KAN.  699,  SMITH  v.  SMITH 

Supplemental  pleading.— Distinguished  in  King  v.  Hyatt,  51  Kan.  504,  S2 
Pac.  1105,  87  Am.  St.  Rep.  304,  holding  that  there  was  no  error  in  granting  leave 
to  file  a  supplemental  petition. 

Cited  in  Mitchell  v.  Taylor,  27  Or.  377,  41  Pac.  119,  holding  that  where  a  sup- 
plemental complaint,  by  an  allegation  after  commencement  of  the  action,  estab- 
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lishes  a  cause  of  actioiii  and  no  objection  is  taken,  the  objection  that  no  cause 
of  action  existed  when  the  action  was  commenced  cannot  be  urged  on  appeal. 

Premature  aotio]&.^-Cited  in  State  ex  rel.  Dawson  v.  Chicago,  B.  &  Q.  R. 
Co.,  85  Kan.  Q4S>,  318  Pac.  $72,  holding  that  an  action  to  compel  railroad  com- 
panies to  m&ke  a  connection  between  their  tracks  was  not  premature. 

2Z  KAK.  704,  CAMPB£IX  v.  OOONRABT,  Same  case  on  subsequent 
appeal,  25  Kan«  227 

Cited  erroneously  as  Campbell  v.  Coonradt,  27  Kan.  70i,  in  Chisholm  v.  Weise, 
5  Okl.  217,  47  Pac.  1086. 

Cited  in  Campbell  y.  Coonradt,  26  Kan.  67;  Coonradt  v.  Campbell,  29  Kan. 
391  (related  causes). 

Forelble  entry  and  detainers-Right  of  aetion.— Cited  in  Burdette  v.  Cor- 
gan,  27  Kan.  275,  in  support  of  the  proposition  that  where  entry  is  made  in  ab- 
sence of  a  party  entitled  to  possession,  and  the  party  making  the  entry  keeps  him 
out  by  force  when  he  afterwards  appears,  he  may  maintain  the  action  against  the 
wrongdoer;  Peyton  v.  Peyton,  34  Kan.  624,  9  Pac.  479,  holding  that  an  action 
may  be  maintained  against  any  person  who  commits  a  forcible  entry  and  ouster, 
thouf^  the  latter  was  the  owner  entitled  to  immediate  possession,  if  plaintiff 
had  at  the  time  actual  and  peaceable  possession ;  Oklahoma  City  v.  Hill,  4  Okl. 
521,  46  Pac.  568,  holding  that  an  action  may,  under  the  statutes  of  the  territory, 
as  construed  by  the  Supreme  Court  of  Kansas  before  its  adoption,  be  maintained 
by  one  who  was,  without  right,  in  the  actual  and  peaceable  possession  of  the 
premises,  even  against  the  true  owner,  who  ousts  him  of  such  possession  by  force. 

Cited  in  note  in  121  Am.  St.  Rep.  387,  401,  on  right  to  civil  action  for  forcible 
entry  and  detainer. 

Same— Rig:ht  to  dispossess  person  in  possession.— Cited  in  Wilson  v. 
Campbell,  75  Kan.  159,  88  Pac.  548,  8  L.  R.  A.  (N.  S.)  426,  121  Am.  St.  Rep. 
366,  12  Ann.  Cas.  766,  holding  tliat  one  in  possession  may  not  be  turned  out  un- 
lawfully or  by  force,  even  by  an  owner  entitled  to  possession,  and  that  it  can 
only  be  done  by  due  course  of  law ;  Whitney  v.  Brown,  75  Kan.  678,  90  Pac.  277, 
11  L.  R,  A.  (N.  S.)  468,  12  Ann.  Cas.  768,  holding  that  the  owner  or  one  entitled  to 
possession  may  not  forcibly  dispossess  a  tenant  in  peaceable  possession  after  ex- 
piration of  the  tenancy. 

Cited  in  note  in  8  L.  R.  A.  (X.  S.)  428,  on  forcible  entry  and  detainer  against 
one  forcibly  dispossessing  x>€aceable  possessor  in  asserting  lawful  right  to  pos- 
session. 

Evidenoe  of  adverse  possession  and  right  to  recover  in  ejectment.— 
Cited  in  Stockton  v.  Geissler,  43  Kan.  612,  23  Pac.  619,  holding  on  the  suffi- 
ciency of  evidence  of  adverse  possession  and  the  right  of  plaintiff  to  recover  in 
ejectment. 

Cnre  or  waiver  of  defects  in  pleading.— Cited  in  Bierer  y.  BVetz,  32  Kan. 
329,  4  Pac.  284,  holding  that  allegations  of  answer  setting  forth  matters  deHnitely 
and  explicitly  cure  defective  allegations  of  such  matters  in  the  petition ;  Clay  t. 
Hildebrand  Bros.  &  Jones,  34  Kan.  694,  9  Pac.  466,  holding  that  a  defendant  in 
an  action  of  foreclosure,  by  his  answer  and  other  acts,  waived  and  cured  defective 
allegations  of  the  petition;  Arkansas  City  Bank  v.  McDowell,  7  Kan.  App.  568, 
52  Pac.  56,  holding  that  incomplete  and  defective  allegations  in  a  petition  were 
fully  cured  by  the  allegations  in  the  answer. 

22  KAN.  708,  8TAT£  v.  EWINO 

Constitntionality  of  statntes.— Cited  in  Board  of  Com'rs  of  Cherokee  Coun- 
ty v.  State  ex  rel.  Stockslager,  36  Kan.  337,  13  Pac.  558,  in  support  of  the  prop- 
osition that,  before  an  act  can  be  declared  unconstitutional,  its  unconstitutionality 
must  clearly  appear. 
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Subjects  and  titles  of  acts.— Cited  in  Parsons  y.  People,  82  Colo.  221,  76 
Pac.  666,  holding  that  sections  18  and  19  of  the  revenue  act  of  1902  (Laws  1902, 
pp.  47,  48)  were  within  the  subject  expressed  in  its  title;  In  re  Magnes'  Estate, 
32  Colo.  527,  77  PaC.  853,  holding  that  the  inheritance  tax  provisions  of  the  gen- 
eral revenue  act  of  1902  (Laws  1902,  p.  43)  were  not  in  violation  of  Const  art. 
5,  §  21,  providing  that  no  bill,  except  general  appropriation  bills,  shall  be  passed 
containing  more  than  one  subject,  dearly  expressed  in  its  title ;  State  v.  Bankets* 
&  Merchants'  Mut.  BeneEt  Ass'n,  23  Kan.  499,  holding  that  Laws  1875,  c  112, 
conflicted  with  Const,  art.  2,  |  16;  Board  of  Education  of  dity  of  Atchison  y. 
State  ex  rel.  Johnston,  28  Kan.  44,  holding  that  Laws  1879,  c.  81,  §  5,  was  not 
in  conflict  with  Const,  art.  2,  §  16;  State  ex  rel.  Kellog^^  y.  Sanders,  42  Kan. 
228,  21  Pac.  1073,  holding  that  Act  Feb.  27,  1889  (Laws  1889,  c  114)  relating 
to  Wallace  county,  did  not  violate  Const,  art.  2,  §  16,  providing  that  a  bill  shall 
not  contain  more  than  one  subject,  clearly  expressed  in  its  title. 

22  KAK.  716,  PERRT  t,  CONROT,  Same  ease  om  snbseqi&eat  appeal* 
26  Kaa.  472 

Meehanio's  lien— Complianee  with  statute  to  seenre^-Cited  in  Conroy 
v.  Perry,  26  Kan.  472,  in  support  of  the  proposition  that  he  who  would  secure 
a  lien  must  bring  himself  fairly  within  the  statute  providing  therefor. 

Same— "When  lien  may  be  filed  and  foreclosed.— Cited  in  Chicago'  Lumber 
Co.  V.  Merrimacis  River  Savings  Bank,  52  Kan.  410,  34  Pac.  1045,  on  the  prop- 
osition that,  where  the  work  is  abandoned,  parties  entitled  to  a  lien  shall  not 
thereby  be  deprived  of  their  rights,  nor  prevented  from  enforcing  them,  but  when 
the  work  is  abandoned  the  building  shall  l>e  deemed  completed,  for  the  psrpose 
of  protecting  their  rights. 

Distinguished  in  Crawford  y.  Blackman,  30  Kan.  527,  1  Pac.  136,  holding  that 
where  one  person  contracts  with  the  owner  to  do  the  stone  work  and  furnish  the 
materials  therefor  and  sublets  to  another  the  furnishing  of  the  materials,  and 
neither  has  the  contract  to  complete  the  building,  the  subcontractor,  for  the  pur- 
pose of  filing  his  lien  and  foreclosing,  may  regard  the  improvement  or  building 
as  completed  when  the  contractor  and  subcontractor  fulfill  and  complete  their  con- 
tracts. 

Premature  action.— Cited  in  Stratton*s  Independence  v.  Dines,  126  Fed.  968, 
holding  that,  under  the  statute  of  Colorado  relating  to  the  appointment  and  pow- 
ers of  executors,  action  could  not  be  maintained  against  executors  on  a  claim 
against  the  testator  before  the  will  was  probated  and  the  executors  qualified  and 
received  letters  testamentary;  Treat  y.  Sutliff,  24  Kan.  35,  holding  that  an  ac- 
tion to  foreclose  a  lien  for  an  uncompleted  Improvement  on  land  under  a  con- 
tract -with  defendant's  grantor  stipulating  for  partial  payment  when  the  work  was 
partly  done  was  premature. 

22  KAN.  722,  BURKE  ▼.  WHEAT 

Jndsment— Void  or  yoidalile.- Cited  in  Hodgin  y.  Barton,  23  Kan.  740,  hold- 
ing that  a  judgment  of  a  justice  of  the  peace  having  jurisdiction  of  the  subject- 
matter  and  the  parties  was  not  absolutely  void  on  the  ground  that  the  bill  of 
particulars  insuflSciently  stated  a  cause  of  action ;  Walkenhorst  v.  Lewis,  24  Kan. 
420,  holding  that  a  court's  proceedings  and  judgment  were  not  nuUities,  though 
many  errors  were  apparent,  if  the  court  had  jurisdiction  of  the  subject-matter  and 
the  parties;  Constitutional  Prohibitory  Amendment  Cases,  24  Kau.  700,  holding 
that,  where  a  complaint  is  filed  under  a  dramshop  act,  which  does  not  in  terms 
charge  a  sale  without  a  license,  but  charges  generally  an  unlawful  selling,  and 
defendant,  pleading  not  guilty,  goes  to  trial,  is  convicted,  and  sentenced,  the  com- 
plaint is  not  such  an  absolute  nullity  as  will  entitle  defendant  to  a  discharge  by 
habeas  corpus;    Ames  y.  Brinsden,  25  Kan.  746^  holding  that  jurisdiction  of  the 
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parties  and  subject-matter  is  su^cieat  \o  render  a  iudgment  valid,  hawev«r  ir- 
regular, erroneous,  or  voidable  it  might  be. 

Same— InjunctioiL  azid  eoUateral  attack.— Cited  in  Rowe  v.  Palmer,  29 
Kan.  337,  holding  that  objections  to  a  judgment,  made  on  a  collateral  attack 
thereon,  were  properly  overruled;  Randolph  v.  Simon,  29  Kan.  406,  holding  that 
an  order  could  not  be  declared,  void,  in  a  collateral  proceeding ;  Head  v.  Daniels, 
38  Kan.  1,  15  Pac.  911,  in  favor  of  upholding  judicial  proceedings  as  against  col- 
lateral attacks  thereon;  Mjers  v.  Jones,  01  Kan.  191,  59  Pac.  275,  holding  that 
a  defendant  who  answered  in  a  foreclosure  suit  could  not,  after  a  decree  against 
him,  enjoin  the  judgment  and  set  aside  a  sheriffs  sale  under  the  decree,  alleging 
fraud  in  obtaining  the  judgment,  and  raising  issues  which  were  or  might  have 
been  triea  in  the  prior  suit;  Clevenger  v.  Figley,  68  Kan.  699,  75  Pac  1001, 
holding  that  a  judgment  involving  an  erroneous  decision  of  certain  matters  was 
not  open  to  collateral  attack ;  Carter  v.  Hyatt,  76  Kan.  304,  91  Pac.  61,  holding 
that  the  confirmation  of  a  judicial  sale  by  a  court  having  jurisdiction  of  the  par- 
ties and  subject-matter  was  not  void  by  reason  of  an  erroneous  finding,  but  only 
voidable,  and  vulnerable  to  attack  only  in  a  direct,  and  not  in  a  collateral,  prpceed- ' 
ing ;  United  Zinc  &  Chemical  Co.  v.  Morrison,  76  Kan.  799,  92  Pac.  1114,  on  the 
proposition  that  mere  irregularities  or  errors  in  judicial  proceedinss  afford  no 
ground  for  an  injunction  to  restrain  collection  of  a  judgment. 

Cited  in  notes  in  32  L.  R.  A.  327 ;  54  Am.  St.  Rep.  230— on  relief  in  equity 
against  judgments  and  other  judicial  determinations :  in  30  L.  R.  A.  704,  on 
injunctions  against  judgments  for  errors  and  irregularities. 

22  KAN.  725,  PAOLA  TOWK  CO.  v.  KRITTZ 

Dissolution  of  corporations— Actions.— Cited  in  Eagle  Chair  Co.  y.  Kel- 
sey,  23  Kan.  632,  holding  that  it  was  not  error  to  refuse  to  enter  judgment  on  a 
verdict,  in  favor  of  an  extinct  corporation,  and  to  set  the  vevdict  aside  and  gi^nt 
a  new  trial;  Board  of  Com'rs  of  Miami  County  v.  Wilgus,  42  Kan.  457,  22  Pac. 
615,  as  to  the  organization  of  the  Paola  Town  Company  in  1855;  MacRae  v. 
Kansas  City  Piano  Co.,  69  Kan.  467,  77  Pa<*.  94,  b<ylding  that  after  dissoltition 
of  a  corporation  an  action  can  noi  IpBger  proceed  in.it?  name. 

Cited  in  note  in  134  Axn^  St.  Rep.  313,  on  acts  and  pro<;ef0ings  of  dissolved  cor- 
porations. 

Sniwtitntion  of  parties  and  aa&endment  a«  to  namOv^Dited  ^  Board 
of  Com'rs  of  Harvey  County  v.  Hunger,  24  Kan.  2Q5,  on  the  right  to  amend  by 
substituting  the  state  as  plaintiff  in  an  action  on  a  county  treasurer's  bond ;  ,  An- 
glo-American Packing  &  Provision  Co.  v.  Turner  Casing  Co.,  34  Kan.  340,  8 
Pac.  403,  holding  that  there  Was  no  error  In  permitting  a  plaintiff  to  amend  so 
as  to  correct  mistakes  in  alleging  in  its  petition  that  a  defendant  company  was  a 
cori>oration,  instead  of  alleging  that  it  was  a  copartnership,  snd  in  not  stating 
the  names  of  the  members ;  Hudson  y.  Barratt,  62  Kan.  187,  61  Pac.  737,  holding 
that  the  real  parties  in  interest  xaay  be  substituted  as  plaintiffs  in  an  action  pre- 
viously brought  in  the  name  of  the  state  on  an  executor's  bond ;  Service  v.  Farm* 
ington  Savings  Bank,  62  Kan.  857,  62  Pac.  670,  holding  that  the  district  court 
had  power  to  substitute  as  plaintiff  in  place  of  the  payee  the  real  owner  of  a  note 
and  moi;tgage  sued  on. 

22  KAN.  730,  GERMOKD  v.  LITTLETON 

Immaterial  error.— Cited  in  Whittaker  v.  Voorhces,  38  Kan.  71,  15  Pac.  874, 
holding  that  a  refusal  to  admit  a  deposition  was  not  material  error. 

Matter  not  constituting  error.— Cited  in  Eagle  Chair  Co.  v.  Kelsey,  28 
Kan.  632,  holding  that  it  was  not  error  to  refuse  to  enter  judgment  on  a  verdict 
in  favor  of  an  extinct  corporation,  and  to  set  the  verdict  aside  and  grant  a  new 
trial  on  payment  of  all  costs  by  defendants. 
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22  KAir.  731,  HOIXAND  ▼.  MtTDENGEB 

Motion  for  new  trial  for  purpose  of  review.— Cited  in  Mills  T.  Kansas 
Lumber  Co.,  26  Kan.  574;  in  support  of  tlie  proposition  that  a  party  cannot  taaTe 
errors  of  law  occurring  at  the  trial  reviewed  by  an  appellate  court,  unless  he  made 
a  legal  and  sufficient  motion  for  a  new  trial,  presenting  the  matters  complained 
of  to  the  trial  court ;  Greenwell  v.  Greenwell,  28  Kan.  413,  heading  that  where  a 
demurrer  to  plaintiffs  evidence  is  overruled  in  justice  court,  and  judgment  there- 
upon entered  for  plaintiff,  and  thereafter  defendant's  motion  for  a  new  trial  is 
overruled,  defendant  cannot  talce  the  case  to  the  district  court  on  petition  in  er- 
ror; Decker  v.  House,  30  Kan.  614,  1  Pac.  584,  holding  that  a  judgment  will  not 
be  reversed,  on  the  ground  that  it  is  not  sustained  by  evidence,  unless  a  motion 
for  a  new  trial  on  ground  of  insufficiency  of  the  evidence  to  sustain  the  veidict 
or  decision  was  made  and  overruled ;  McNally  v.  Keplinger,  37  Kan.  556,  15 
Pac.  534,  hotding  that  an  objection  to  a  judgment  of  the  district  conft  that  it  is 
not  supported  by  the  evidence  cannot  be  considered  or  sustained  by  the  Supreme 
Court  unless  a  motion  for  a  new  trial  on  that  ground  has  been  made  and  over- 
ruled. 

22  KAN.  734,  HALDERlfAK  t.  WOODWARD 

IiiabiUty  of  surety.— Cited  in  Hier  v.  Harpster,  76  Kan.  1,  90  Pac.  817,  13 
L.  R.  A.  (N.  S.)  204,  13  Ann.  Cas.  919,  holding  that  ordinarily  a  creditor  owes 
a  surety  no  active  diligence,  and  that  the  obligation  to  see  that  the  debt  is  paid, 
or  that  the  principal  performs,  rests  on  the  surety,  and  not  on  the  creditor. 

Cited  in  note  in  115  Am.  St  Rep.  88,  on  duty  owed  by  creditor  to  surety. 

22  KAK.  742,  TR£ZI8£  v.  UkCT 

PnUle  UimcUh—Imeiimteaaioefl.<— Cited  in  note  in  52  Am.  St.  Bep.  251,  on  in- 
cumbrances by  claimants  of  public  lands. 

22  KAN.  746,  OIiYNir  ▼.  HOME  BU>0.  ASS'N 

Absolute  deed  aa  mortgase^— Cited  in  R.  L.  McDonald  &  Got  v.  Kdlogg,  9Q 
Kan.  170,  2  Pac.  507,  holding  that  every  deed  to  secure  a  debt  only  is  a  mort- 
gage. 

Same— Parol  e-rldence.— *Cited  in  Hubbard  v.  Cheney,  7d  Kan.  222,  91  Pac. 
793,  123  Am.  St.  Rep.  29,  on  the  admissibility  of  parol  evidence  to  show  that  a 
deed  was  intended  to  operate  as  a  mortgage. 

Building  and  loan  assooiatio]is.-^ited  in  note  in  69  Am.  Dec  164,  on 
building  and  loan  associations. 

22  KAH.  749»  HOFFMIRE  ▼.  RICE 

Actions  to  try  tax  title— Alleged  f  aeta  not  sbowias  eanae  of  aetlom.— 

Cited  in  Ewing  v.  Baldwin,  24  Kan.  82,  holding  that  facts  alleged  in  the  petition 
in  an  action  to  recover  land,  based  on  the  invalidity  of  defendant's  tax  title,  did 
not  show  a  cause  of  action. 

Same— Refunding  taxes  paid,  interest,  and  penalties.— Cited  ih  Coe  t. 

Farwell,  24  Kan.  566,  holding  that  a  tender  of  taxes  and  interest  is  not  an  es- 
sential prerequisite  to  ejectment  against  one  holding  under  a  defective  tax  deed: 
Keith  V.  Keith,  26  Kan.  26,  holding  that  a  purchase  of  a  tax  title  was  merely  a 
redemption  of  the  land  from  taxes,  and  that  the  purchaser  was  not  entitled  to  a 
return  of  the  taxes  and  penalties,  should  the  tax  deed  be  held  invalid  and  another 
party  be  let  into  possession ;  Coonradt  v.  Myers,  31  Kan.  80,  2  Pac,  858,  holding 
that  a  purchaser  at  a  tax  sale,  whose  title  is  adjudged  defective  in  ejectment,  may 
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recover  all  taxes  paid  by  him  and  interest  tbereon,  whether  paid  within  three 
years  before  commencement  of  the  action  or  not. 

Same— Risht  to  lien  for  taxes  paid.— Cited  in  Belz  v.  Bird,  31  Kan.  109, 
1  Pac.  246,  holding  that  taxes  which  the  defeated  plaintiff  in  ejectment,  claiming 
under  a  Toid  tax  deed,  has  paid  on  the  property  are  a  lien  thereon,  and  that  the 
property  may  be  sold  to  satisfy  it. 

Same— Bents  and  profits.— Cited  in  Uhl  v.  Small,  54  Kan.  651,  89  Pac.  178. 
holding  that  the  party  in  possession  under  an  invalid  tax  deed  has  a  right  to  re- 
tain possession,  and  is  not  chargeable  with  rent  until  repayment  of  the  amount 
of  taxes  due  him;  Will  v.  Ritchie,  61  Kan.  715,  60  Pac.  734,  holding  that  the 
holder  of  a  tax  deed  in  possession  is  liable  to  the  owner  of  the  legal  title  for  rents 
accrued  pending*  action  by  such  holder  to  quiet  title  and  prior  to  a  judgment  for 
defendant  adjudging  the  deed  invalid;  T^ngworth  v.  Johnson,  66  Kan.  193,  71 
Pac.  259,  holding  that,  in  an  action  for  possession  against  the  holder  of  a  void- 
able tax  deed,  rents  and  profits  may  be  set  off  against  the  taxes  paid;  Ritchie 
V.  Will,  9  Kan.  App.  367,  58  Pac.  118,  holding  that  one  in  possession  under  a 
voidable  tax  deed  need  not  account  for  rents  until  he  has  been  paid  or  tendered  the 
taxes,  interest,  and  charges  required  for  redemption. 

• 

22  KAK.  751,  8AI.IKA  BITILBXHG,  SAVIKa  *  TRITST  ASS'N  ▼.  1IBI<- 
SON 

Bnildlnn  and  loan  assoeiations.— Cited  in  note  in  69  Am.  Dec.  161,  on  build- 
ing and  loan  associations. 

22  KAN.  753,  TEFFT  ▼.  FUBBT 

FUlnc  pleadlaifi:*  out  of  time.— Cited  in  Merten  y.  Newforth,  44  Kan.  705, 
25  Pac.  204 ;  Kansas  Torpedo  Oo.  v.  Krie  Petroleum  Co.«  75  Kan.  530,  89  Pac. 
018 ;  Wingrove  t.  Williams,  6  Kan.  App.  262,  51  Pac.  52^-on  the  discretion  of 
court  as  to  allowing  pleadings  to  be  filed  out  of  time;  Horton  v.  Haines,  28  Okl. 
878^  102  Pac.  121,  holding  that  the  court  did  not  abuse  its  discretion  in  refusii^ft 
to  permit  a  defendant  in  default  of  an  answer  to  file  out  of  time  a  motion  to  make 
tbe  petition  more  definite  and  certain. 

Amended  and  supplemental  pleadings.— Cited  in  Rogers  v.  Hodgson,  46 
Kan.  276,  26  Pac.  732,  holding  that  the  filing  of  amendatory  and  supplemental 
pleadings  rests  largely  in  the  discretion  of  the  trial  court,  and  unless  that  dis^ 
cretion  has  been  abused  its  ruling  will  not  be  reversed. 

22  KAK.  762,  BROWN  COUNTT,  BOABD  OF  COM'RS  OF,  ▼.  BOB- 
ERTS 

Ineomplete  reeord  as  affecting  revienr.— Cited  in  Fillmore  ft  Co.  v.  Camp- 
bell &  Gilbert,  26  Kan.  107,  holding  that  an  objection  that  the  question  raised 
by  plaintiffs  in  error  could  not  be  considered,  because  the  record  did  not  purport 
to  contain  all  the  evidence,  was  well  taken;  Edmondson  v.  Beals,  27  Kan.  656, 
holding  that,  where  the  certificate  of  the  trial  judge  to  the  case-made  shows  that 
it  only  contains  most  of  the  testimony  and  a  partial  statement  of  the  instruc- 
tions, it  is  ordinarily  impossible  to  affirm  that  there  was  material  and  prejudicial 
«rror  in  any  portion  of  such  partially  stated  instructions;  Wilson  v.  Price-Raid 
Auditing  Commission  of  Kansas,  31  Kan.  257,  1  Pac.  587,  holding  on  the  neces- 
sity of  an  affirmative  showing  that  all  the  evidence  in  a  case  has  been  brought  to 
the  Supreme  Court;  Dawson  y.  Pogue,  18  Or.  94,  22  Pac.  637,  6  L.  R.  A.  17(5, 
suggesting  that  the  nile  as  to  presuming  that  refused  instructions  were  covered 
by  those  given,  when  all  the  instructions  are  not  incorporated  in  the  record, 
should  be  confined,  under  the  Oregon  statute  authorizing  an  oral  charge,  to  cases 
wherein  written  instructions  were  required,  and  given  by  the  trial  court. 
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« 

Presva&ptiaa  AgalJuit  error  and  neoeniity  of  afirmatlTo  sluywias*— 

Cited  in  Ford  v.  Pearson,  37  Kan.  554,  15  Pac.  535,  holding  that  the  Sapreme 
Court  cannot  presume  error,  and  that,  to  entitle  a  party  to  reversal  of  a  judgment, 
he  must  affirmatively  show  that  material  error  was  committed. 

22  KAN.  763,  ATCHISON,  T.  A  S.  F.  lU  CO.  ▼.  HAMMER,  31  AM. 
REP.  216 

Surface  water— Interference  with  flow  of.— Cited  in  Walker  r.  New  Mex- 
ico &  S.  P.  R.  Co.,  165  U.  S.  593,  17  Sup.  Ct.  421,  41  U  Ed.  837,  in  support  of 
the  common-law  right  of  a  lower  landowner  to  erect  embankments  or  otherwise 
prevent  the  flow  of  surface  water  onto  his  premises  without  being  liable  to  the 
upper  landowner  for  damages;   Kansas  City  &  E.  R.  Co.  v.  Riley,. 33  Kan.  374,  6 
Pac.  581,  holding  that,  with  some  exceptions,  the  common-law  doctrine  as  to  the 
obstruction  and  flow  of  surface  water  prevails  in  Kansas,  and  that  on  the  facts 
disclosed  on  the  trial  the  case  in  question  was  not  within  an  exception  thereto; 
Chicago,  K.  &  N.  Ry.  Co.  v.  Steck,  51  Kan.  737,  33  Pac.  601,  holding  that  an 
owner  of  land,  who  builds  an  embankment  thereon,  which  obstructs  the  flow  of 
surface  water  that  falls  and  accumulates  on  his  neighbor's  land,  does  not  be- 
come liable  for  injury  therefrom,  unless  the  passageway  through  which  it  flows 
is  such  as  to  constitute  ft  water  ooorse;    Missouri  Pac.  By.  Co.  y«  Rcnfro,  52 
Kan.  237,  34  Pac.  802,  39  Am.  St.  Rep.  344,  holding  that  a  railroad  company, 
in  absence  of  negligence  or  unskillfulness  in  constructing  its  road,  will  not  be 
liable  for  injuries  from  the  overflow  of  surface  water,  caused  by  construction  of 
its  roadbed ;    Missouri  Pac.  Ry.  Co.  v.  Keys,  55  Kan.  205,  40  Pac.  275,  49  Am. 
St.  Rep.  249,  holding  that,  while  a  landowner  cannot  obstruct  a  water  course  or 
divert  a  stream  so  as  to  injure  another  without  being  responsible  therefor,  he 
can  obstruct  and  hinder  the  flow  of  mere  surface  water  on  his  land  from  the  land 
of  other  proprietors,  and  can  obstruct  and  turn  it  back  on  his  neighbor's  land 
without  being  liable  for  injuries  caused  thereby;   Baldwin  t.  Ohio  Tp.,  70  Kan. 
102,  78  Pac.  424i  67  L.  R.  A.  642,  109  Am.  St.  Rep.  414,  holding  that  the  com- 
mon-^aw  rule  regulating  the  rights  and  duties  of  adjoining  ownexs  of  lands  rda- 
tive  to  surface  water  obtains  in  this  state;    City  of  Paola  v.  Garman,  80  Kaa. 
702,  103  Pac  83,  holding  that  facts  found  showed  the  nonezistenQe  of  a  water 
course. 

Cited  in  note  in  85  Am.  St  Rep.  716,  718,  on  right  of  landowner  to  accelerate 
or  diminish  flow  of  water  to  or  from  lands  of  another;  in  21  L.  JL  A.  601,  on 
rights  as  to  flow  of  surface  water ;  in  22  Xa  R.  A.  (N.  S.)  794,  on  right  of  owner 
of  lower  land,  as  against  upper  landowner,  to  obstruct  surface  water  in  natural 
channel. 

22  XAK.  766,  THOMPSOlf  ▼.  GARRISO:Er 

Salary  of  pa«tor.«~-Cited  in  note  in  38  L.  R.  A.  689,  on  liability  for  salary  of 
pastor. 

22  KAK.  768,  ANDERSON  v.  BEEBE 

Defense  to  action  on  award.»DiBtinguiBhed  in  Clark  t.  Goit,  1  Kan.  App. 
345,  41  Pac.  214,  holding  that  where  there  was  no  agreement  that  an  award 
should  be  made  a  rule  of  court,  objection  to  the  award  that  the  arbitrators  dis- 
regarded the  matter  submitted  and  refused  to  consider  matters  submitted  may  be 
made  in  defense  to  an  action  thereon. 

Equity  jurisdiction  of  district  courts.— Cited  in  Carter  y.  Christie,  67 
Kan.  402,  46  Pac.  964,  on  the  equity  jurisdiction  of  district  courts  as  to  matters 
pending  in  probate  courts. 


48  *  NOTBS  ON  BL^NSAS  BEPOBTS  (762-763 

Settlement  between  rarriTinc  partner  and  administrator  of  decedent. 

—Cited  in  Sternberg  v.  Larkin,  58  Kan.  201,  48  Pac.  861,  37  L.  R.  A.  195,  in 
support  of  the  power  of  a  surviving  partner  and  the  administrator  of  the  deceased 
partner  to  settle  differences  between  them  without  arbitration. 

Wlien  default  Judgment  not  vaeated.— Cited  in  Coffey  v.  Carter,  47  Kan. 
22,  27  Pac.  128,  holding  that  default  judgments  would  not  be  vacated  on  motion 
or  petition  not  showing  a  defense  to  the  whole  or  a  part  of  the  action. 

Cited  in  note  in  58  Am.  Dec.  395,  on  statutes  authorizing  vacation  of  Judg- 
ments by  default 
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